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(yor  fonnar  Ublea,  Ma  4  K.  Y.  Sapn.,  7  N.  T.  Sapj^,  9  K.  T.  Bapa,,  U  H.  T.  Bapn^ 
14  N.  T.  Supp..  and  16  N.  Y.  Snppb] 


A.  Han  Terra  CottaCa  t.  Doyla m 16  K.  Y.  Snpp.  884 

Appaal  dlimlwed.    M  M.  B.  Bap.  1010. 

AkeralootT.  Second  Ave.  By.  Co. « 8  K.  Y.  Snpp.  998 

Jndsm«Bt  afflrmed.    W  5.  B.  Bap.  IM. 

Aldlneer  ▼.  Fugh 10  N.  Y.  Supp.  884 

Ordar  afflmad.    M  M.  B.  Bap.  Ttf. 

AldrichT.  Bailey 8  N.  Y.  Supp.  485 

Jndgmmt  laTanad.  sad  indsmant  ordarad  ia  taror  d  plaliitiS.   M  N. 
B.Bap.lM. 

Alexander  Ave..  In  re 17  N.  Y.  Supp.  988 

AppMl  dlamlaaad.    SI  N.  B.  Bap.  tU. 

Allan  T.  State  Steamship  Co m 8  K.  Y.  Supp.  808 

JndsnaBt  raTaned.    SO  8.  B.  Bap.  4M. 

Altmayer  T.  Metropolitan  £1.  Ry.  Co. « UK.  Y.  Supp.  811 

Jndsmant  afflrmed.    SO  N.  B.  Bap.  0(8. 

Amerman  t.  Deane 10  K.  Y.  Supp.  827 

Ordar  ol  general  tarm  rarataad,  and  ladsai«nt  of  trial  aowt  aodUtod 
aod,  aa  modlflad,  afflrmad.   SO  N.  B.  Bap.  741. 

Andrews  T.  Day  Button  Co 9  N.  Y.  Snpp.  916 

JndKmaiit  afflrmed.    SO  M.  B.  Bap.  8S1. 

Aneell  v.  Van  Schaick 9  N.  Y.  Snpp.  088 

J  adgmant  raveraad.  SO  N.  B.  Bap.  SOSw 
Aronv.  De  Castro 18  K.  Y.  Supp.  879 

Jndgmant  affirmed.  SO  N.  B.  Bap.  401. 
Arthur  V.  Wright 10  N.  Y.  Snpp.  868 

Judgment  affirmed.    SO  R.  B.  B^.  SSI, 

Astaton  T.  City  of  Rochester 14  N.  Y.  Supp.  850 

Jndgment  affirmed.    SO  N.  E.  Bap.  MS, 

Avery  y.  Mattice 9  N.  Y.  Supp.  166 

Jodgment  affirmed.    SO  N.  B.  Bep.  1181 

Avery  V.  New  York  Hut  Ins.  Co 11  N.  Y.  Supp.    48 

Jadgment  afflrmed.    SO  N.  B.  Bap.  IIEI. 

Babcock  V.  Schuylkill  &  L.  y.  R.  Co 10  N.  Y.  Supp.  198 

jndjpnant  affinned.    SI  If .  B.  Bap.  SO.  • 

Bacon  V.  New  Home  S.  M.  Co 18  N.  Y.  Supp.  809 

Jadgmrat  afflrmed.    SO  N.  E.  Bep.  (8. 

Baldwin's  Bank  of  Penn  Yan  v.  Butler 14  N.  Y.  Snpp.  881 

Appeal  dlamtaaad.    SO  N.  E.  Bap.  048. 

Barnes  v.  Denslow 9  N.  Y.  Supp.    08 

Jadgment  afflrmed.    SO  H.  B.  Bap.  ST. 

Barnes  V.  Eeene 10  N.  Y.  Supp.  907 

Jndgmeot  rerened  and  Daw  trial  ordarad.    IS  N.  B.  Bap.  lOSH 
Barnes  V.  McDonald 18  N.  Y.  Supp.  4i0 

Judgment  afflrmad.    SO  K.  B.  Bap.  lUO. 

v.lSN.Y.a  (xxl) 
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BameTT.  Fuller , 18  IT.  T.  Snpp.  OM 

Jndgment  afflrmed.    10  M.  B.  Bap.  1007. 
Barrow  Steamghip  Co.  ▼.  Mexican  Cent.  B.  Co. 10  K.  T.  Snpp.  801 

JadKment  raYmneA.    tl  M.  E.  EUtp.  2^ 

Becker  t.  Metropolitan  El.  Ry.  Qo , 14  K.  T.  Snpp.  813 

Judgment  afflrmad.    to  N.  B.  Rep.  409. 

BeiermeiBter  v.  City  of  London  Fire  Ins.  Co 16  N.  Y.  Supp.  488 

Bennett  t.  New  York  Cent.  &  B.  fi.  J^  P^., .„,»., 16  N.  %•  Supp.  76S 

Jadgment  afflrmed.    SO  N.  E.  Bep.  114S. 

Bermerv.  Atlantic  Dredginar  Co 12  N.  Y.  Snpp.  181 

JadgDMnt  rareraed  and  new  txul  granted.    SI  M.  B.  Bap,  tJB. 

Berrigan  T.  New  York,  L.  B.  *  W.  R.  Co 14  K.  Y.  Supp.    96 

Jodgment  reraraed  and  new  trial  Kraated.    tO  N.  B.  Bap.  tf, 

^^^^.tTi^issj^n'^^-"' • «*'^-**p- '» 

Blake  v.  Voiglit « 11  N.  Y.  Supp.  716 

Judgment  afflrmad.    tl  N.  B.  Bep.  MC 

Blauvelt,  In  re ,.........«.„„« 15  N.  Y.  Supp.  M6 

Order  rereraed.    M  N,  B.  Bap.  DM. 

Blewitt,  In  re 16  K.  Y.  Supp.  806 

Ordera  afflrmed.    M  K.  £.  Bep.  687. 

BMss  V.  West..... , U  N.  T.  Snpp.  «74 

Judgment  affirmed.    W  N.  B.  Bep.  8(8. 

Board  of  Btreet  Opening  and  laMroTOiBMtt  of  C9ty  of  JITMr 

York,  Jn  re 17  N.  Y.  8opp.  VSS 

Appeal  diBmlned.    «  a.  B.  Bap.  <t«. 

Board  of  Street  Openings  and  Improrementi,  Eta,  Inro. 16  N.  Y.  Snpp.  804 

Order  affirmed,    n  N.  B.  Rep.  101. 

BoggsT.  Bird 14N.  Y.  Snpp.  844 

Judgmest  afflnaed.    W  N.  B.  Bep.  MS. 

Bobn  T.  Hatch 16  N.  7.  Snpp,  650 

Judgment  afllnne;}.    W  N.  E.  Bep.  tW. 
Borden  t.  Delaware,  L.  &  W.  R.  Co ....»•... ...... ...17  S'.  Y.  Supp.  696 

Judgment  afflrmed.    SO  N.  B.  Rep.  088. 

Bork  V.  Martin 11  N.  Y.  Snpp.  600 

Judgment  afflrmed.    SO  N.  E.  Bep.  B84. 

Boyle's  Estate,  In  re 16  N.  Y.  Snpp.    61 

Order  afflrmed.    SO  N.  E.  Rep.  M. 

Brady  ?.  Mayor,  ejc  pf  City  P*  N9fTw>..., »  N.  Y.  Supp.  808 

Judgment  afflrmed.    80  N.  E.  Bep.  767. 

Bnwsterv.  Wooster  ..,,, 9  N.  Y.  Supp.  81S 

Judgment  reTeroed.    80  N.  B.  Bep.  488. 

BriKgB  y.  Groves ., 9  N.  Y.  Snpp.  766 

Judgment  afflrmed.       80  tl.  E.  Bep.  886. 

Bristol*.  Equiuble  Life  Aasur.  Soc.  ot  UsUed  States. 6  If.  Y.  Snpp.  181 

Judgment  afflrmed.    80  N.  E.  Bep.  608. 

Brown  v.  Hartford  Fire  Ins.  Co C  K.  Y.  Snpp.  880 

Judgment  afflrmed.    SO  N.  B.  Bap.  (S. 

Brown  v.  Ner 9  K.  Y.  Supp.  909 

Judgment  afflrmed.    SO  N.  B.  Bep.  88. 

Bruen  V.  Manhattan  Ry.  Co „ 14  N.  Y.  Supp.  768 

Order  afflrmed.    80  N.  E.  Bep.  886. 

Bryant  y.  Town  of  Randolph. <•••••» 1^  N.  Y.  Supp.  844 

Judgment  afflrmed.    88  N.  B.  Bap.  8S7. 

Bnrtis  ▼.  Cassidy „ 11  N.  Y.  Supp.  969 

Jndgineat  afflr&ad.    80  N.  B.  Bap.  888. 

Oady  y.  Bprlngyille  Water-Works  Co , 10  K.  Y.  Snpp.  670 

Judgment  atSrmed.    81 N.  B.  Bap.  Si6. 

Older  y.  Jenkins  ,.,.,....16  V.  Y.  Snpp.  797 

Appeal  dlemiwed.    SO  N.  B,  Bep.  U«. 

Oallaghan  v.  New  York  Cent  4;  H,  R.  I(.  Oo , UK.  T.  Supp.  044 

Judgment  afflrmed.    SO  N.  E.  Bep.  888. 

Cameron  v.  New  York  &  M.  V.  Water  Co 16  H.  Y.  Snpp.  767 

Order  affirmed.    81  K.  B.  F«p.  104. 
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GMnmerer  y.  Muller 14  N.  Y.  Supp.  511 

Jndfcmeiit  sfflrmMl.    M  M.  E.  Bap.  IliT. 
OttM  V.  Phoenix  Bridge  Co 11  N.  T.  Sapp.  734 

Jodgment  rereraed  and  new  trl&l  gnmtfd.    II  11. 1.  B*p.  SM. 

ObMe  T.  Jameatown  St.  Ry.  Co 15  N.  T.  Supp.    89 

Jndgmmit  sfflrmad.    M  N.  E.  Rap.  llfO. 

Chase  v.  KeUMg 18  N.  T.  Supp.  851 

Jndgment  afllmad.    W  N.  X.  Rap.  N. 

Cbemicsl  Nat  Bwk  ▼.  Colwell 9  N.  Y.  Supp.  285.  386 

Jndgment  rerened.  Ml  N.  E.  Rap.  Mt. 
Chester  T.  Broderick 15  N.  Y.  Supp.  858 

Jwitrntnttmnutt.    10  M.  B.  Rap.  S«7. 

Childs  y.  Latham 14  N.  Y.  Supp.  507 

Jad«aant  amrmad.   SO  N.  E.  Rap.  MS. 

Ciancimino.  Id  re 14  K.  Y.  Supp.  088 

OnteaSimad.    SO N.  E.  Bap.  («. 

City  of  Buffalo.  lure IS  TSf.Y.  Sapp.  176 

Ordar  aSrmad.    SO  N.  B.  Rap.  28S. 

Clapper  V.  Town  of  Waterford 16  K.  Y.  Supp.  640 

jBdsment  rrraned  and  neir  trial  grantad.   H  N.  X.  Bap.  240. 
Clark  7.  Corwin 16  N.  Y.  Snpp.  618 

Ordor  afflnnrd.    SO  N.  E.  Bap.  St. 
Clark  T.  Swift 14  K.  Y.  Supp.    61 

Ordor  afflnnad.    IS  N.  S.  Rap.  817. 

Clemens  t.  Society  of  Qood  Fellows 16  K.  Y.  Supp.  878 

Jndgmant  rararaad  and  naw  trial  grontad.  W  N.  X.  Bap.  4M. 

Clinch.  lore 16  N.  Y.  Supp.  888 

Order  of  mneral  term  reTened,  and  daeraa  ot  rarrogata  aSrinad. 
10  M.  X.  Rap.  184. 

Cole  ▼.  Millerton  Iron  Co 18  K.  Y.  Sapp.  851 

Order  afllrmed.  and  Jadgment  abaolntafbr  plolatUt  rendarad  oa  (ttpnla- 
iloB.    SO  M.  E.  Kap.  847. 

Coleman  y.  New  York  Cent  &H.  B.  R.O0 17  K.  Y.  Snpp.  696 

Jnd«niant  affirmed.    80  N.  S.  Bap.  804, 

Collins  y.  ColHns IS  N.  Y.  Sup^    88 

Jadgment  affirmed.    80  N.  E,  Rap.  888. 

Collins  y.  Long  Island  City 0  K.  Y.  Supp.  866 

Order  afflrmaa.  and  Jndgmant  abaolnta  rendered  agalnat  appellant.    10 
M.B.Itep.8W. 

Collins  y.  New  York  Cent  «H.  R  &  Co 11  N.  Y.  Snpp.  808 

Jadgment  affirmed.    10  K,  E.  Bep.  lUS. 

Condey.  Wiltsie 17  N.  Y.  Supp.  9S» 

Judgment  affirmed.    10  M.  B.  Rep.  888. 

Conger  y.  Treadway  .; 7  K.  Y.  Snpp.  809 

Jodgment  affirmed.  10  N.  B.  Bap.  MM. 
Congery.  Weyant 7  N.  Y.  Bupp.  809 

Judgment  affirmed.  M  N.  E.  Rap.  887. 
Connors  y.  Walsh 16  K.  Y.  Supp.  970 

Judgment  affirmed.    80  N.  E.  Bep.  SO. 

Constant  y.  University  ef  Rochester 17  K.  Y.  Supp.  868 

Jadffment  rerersed  and  new  trial  granted.    II  N.  E.  Rap.  IS. 

Coonley  y.  City  of  Albany 10  N.  Y.  Supp.  818 

Jodgment  affirmed.    80  N.  E.  Rep.  88X. 

Cooper  ▼.  United  States  Mat.  Aoo.  Ass'n 10  N.  Y.  Supp.  748 

Jndgmant  affirmed.    80  N.  B.  Rap.  881. 

Copp  v.  HoUins 9  N.  Y.  Supp.   67 

Judgment  affirmed.    80  N.  E.  Rep.  888. 

Conrsey  y.  Morton 10  K.  Y.  Sapp.  960 

Judgment  ravetaed  and  new  trial  granted.    SO  N.  B.  Bap.  Ml. 

Cowan  T.  Third-Ave.  Ry.  Go 9  N.  Y.  Snpp.  610 

Jndgmeat  affirmed.  80  N.  B.  Rep.  1182. 
Cross  y.  National  Fire  Ins.  Co.  of  City  of  New  York 11  N.  Y.  Supp.  046 

Judgment  affirmed.    80  N.  E.  Rap.  880. 

Cross  y.  United  States  Trust  Co 16  N.  Y.  Supp.  187 

jndgnent  affirmed.    80  N.  B.  Bap.  lit. 

Crossman  y.  Universal  Rubber  Co 16  N.  Y.  Supp.  600 

Judgment  raraiaad  and  new  trial  granted.    80  !f.  E.  Biap.  IW. 
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Crouch  ▼.  GutmnDU 10  IT.  T.  Sapp.  97S 

JndKinent  affirmed.    SI  N.  E.  Rep.  171. 
Crouter  V.  Crouter 17  N.  Y.  Supp.  758 

Ordur  afflrmed.    80  N.  E.  Rep.  728. 

Crowthery.  City  of  Yonkers 16  N.  Y.  Supp.  088 

Jadgmeat  affirmed.    M)  N.  E.  Rep.  114>. 

Cudahy  v.  Rlnehart 15  N.  Y.  Snpp.  514 

Order  rereraed  and  Jndgment  of  special  term  afflrmed.    W  M.  B.Bsp.lOM. 
Curtis  V.  Rome,  W.  &  O.  B.  Co 17  N.  Y.  Supp.  5M 

Jndgment  affirmed.    W  M.  B.  Rap.  Mi. 

Daly  T.Wise 11  N.  Y.  Supp.  058 

Judgment  afflrmed.    SO  N.  B.  Bap.  8(7. 

Daniels  T.  Smith 8  K.  Y.  Sapp.  188 

Judgment  afflrmed.    2S  N.  B.  Sep.  IMS. 

Darrah  v.  Boys 10  K.  Y.  Supp.  697 

Judgment  afflrmed.    SO  N.  B.  Bep.  tt. 

Davidson  v.  Cornell > 10  N.  Y.  Supp.  6S1 

Jodirment  rerersed  and  neir  trial  granted.    SO  M.  B.  Bap.  STl. 
DeCamp,  In  re 18  N.  Y.  Supp.  tM6 

Order  r«Tersi>d.    SI  N.  E.  Rep.  SIS. 

Oe  Cordova  ▼.  Barnum 9  N.  Y.  Supp.  S87 

Jodgment  afflrmed.    SS  N.  E.  Rep.  lOMI. 

Deeley  V.  Dwight UN.  Y.  Supp.   60 

Order  ot  general  term  granting  new  trial  revereed.  and  JndsmanteiiteTad 
on  verdict,  and  afflrmed.    SO  N.  B.  Bep.  3S8. 

Demby  V.  City  of  Kingston 14  N.  Y.  Supp.  601 

Judgment  affirmed.    80  N.  E.  Bep.  114S. 

Demings  v.  Supreme  Lodge  Eoigbts  of  Pythias  of  the  World.  .14  N.  Y  Supp.  884 
Judgment  reversed  and  new  trial  granted.    SO  N.  B.  Bep.  S7S. 

Devlin  v.  Mayor,  etc.,  of  City  of  New  York 14  N.  Y.  Supp.  251 

Order  of  general  term  tsfrersed,  and  {ndgment  ol  special  term  afflrmed. 
SON.E.  Kep.4S. 

Dexter  v.  Dexter 4  N.  Y.  Supp.  719 

Judgment  afflrmed.    SO  N.  B.  Bep.  08. 

Dexter  ▼.  Ivins 16  N.  Y.  Supp. '^> 

Judgment  affirmed.    SO  N.  E.  Bep.  tot. 

Diefendorf  v.  Diefendorf 8  N.  Y.  Supp.  617 

Order  afflrmed,  and  Judgment  absolute  rendered  against  appellants. 
SON.  E.  Rep  S76. 

Donohue  ▼.  Brooklyn  City  R.  Co 14  N.  Y.  Supp.  689 

Judgment  afflrmed.    SO  N.  E.  Rep.  806. 

Donohue  v.  Whitney 15  N.  Y.  Supp.  633 

Judgment  reversed  and  new  trial  ordered.    SO  N.  B.  Bep.  84S. 

Doty  T.  New  York  State  Mut.  Ben.  Ass'n 0  N.  Y.  Snpp.   43 

Judgment  affirmed.    80  N.  B.  Rap.  1151. 

Dougherty  v.  McGuckin 8  N.  Y.  Supp.  958 

Judgment  afflrmed.    80  N.  B.  Rep.  88. 

Doyle  T.  Rector,  etc.,  of  Trinity  Church 16  N.  Y.  Supp.  626 

'Judgment  afflrmed.    81  N.  E.  Rep.  231. 

Drexel  t.  Pease 11  N.  Y.  Supp.  188 

Judgment  modified.    SO  N.  E.  Bep.  782. 

Dudley  V.  Parker 8  N.  Y.  Supp.  600 

Order  afflrmed,  and  Judgment  absolDte  for  defendants.  SO  N.  B.  Bap. 787. 
DuSus  y.  Bangs 15  N.  Y.  Supp.  444 

Appeal  dlamliMed.    80  N.  E.  Bep.  OS. 

Dunsbach  v.  Hollister 2  N.  Y.  Supp.    94 

Judgment  afflrmed.    SO  N.  B.  Rap.  IIBS. 

Dutchess  County  Mut.  Ins.  Co.  v.  Van  Wagonen.. 18  N.  Y.  Supp.  256 

Judgment  afflrmed.    SO  N.  E.  Rep.  071. 
Dwight  v.  Elraira,  C.  &  N.  R.  Co 10  N.  Y.  Supp.  050 

Judgment  reversed.    80  N.  B.  Rep.  888. 

Early.  Crouch 16  N.  Y.  Supp.  770 

Judgment  afflrmed.    SO  N.  B.  Bep.  8S4. 

Edwards  v.  Woods 16  N.  Y.  Supp.  150 

Judgment  affirmed.    80  N.  B.  Bap.  287. 
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XhrmanT.  Brooklvn  CttjR.Co 14  K.  T.  Supp.  886 


irman  ▼.  Brooklvn  Uitr  K.  Co. . . . 
Jadgmoit  afllrmed.    N  N.  E.  Bep.  (7. 


Emblerv.  Town  of  Wallklll » 10  N.  Y.  Supp.  797 

Jadgment  sfflrmad.    N  N.  K.  Bap.  404. 

£noch  Morgan's  Sons'  Co.  ▼.  Smith 7  K.  T.  Sapp.  648 

Jndgmoat  leTerwd  and  luir  trial  granted.    SO  N.  B.  R*p.  74S. 

Equitable  Reserve  Fund  Life  Ass'n.In  re 16  N.  T.  Supp.   80 

Order*  modified.    SO  N.  E.  Bep.  114. 

Errinff  v.  Mayor,  eta,  of  City  of  New  York ....« 16  N.  Y.  Supp.  613 

Jadftment  (uid  order  affirmed.    2t  N.  B.  Bep.  lUM. 

Farr  ▼.  Nichols. 11  N.  Y.  Supp.  945 

Judgment  affirmed,    SO  H.  B.  Bep.  8S(^ 
Field,  In  re 17  N.  Y.  Supp.    10 

Order  affirmed.    SO  N.  E.  Bep.  48. 

Fisher  V.  Village  of  Cambridge 14  N.  Y,  Sapp.  048 

Judgment  reTereed  and  new  trial  granted.    80  N.  B.  Bep.  OSS. 

Fitcbett  V.  Nanary 14  K.  Y.  Supp,  470 

Jodgment  affirmed.    80  N.  B.  Bep.  StS, 
Flannery  v,  Sabagian IS  N.  Y.  Supp.    66 

Ordera  reTereed,  and  motion  to  vacate  tbs  award  ffranted.    SI  H,  B. 
Rep.  210. 

Flannery  v.  Van  Tassel 16  N.  Y.  Supp.  741 

Judgment  affirmed.    SO  N.  B.  B«p.  148. 

Flood  V.  Western  Union  Tel.  Co 15  N.  Y.  Supp.  400 

Judgment  revereed  and  new  trial  granted,    SO  N.  B.  Bep.  IM. 

Freeman  v.  Grant 8  N.  Y.  Supp,  013 

jBdgment  affirmed.    SO  N.  E.  Bep.  MT. 

«all,  Inre 10  N.  Y.  Supp.  661 

Judgment  affirmed.    SO  N.  B.  Bep.  SI. 

Oallagher  V.  McEnight 11  N.  Y.  Supp.  407 

Jnagmeate  revereed  and  new  trlala  granted.    SO  N.  B.  Rep.  T4S. 
■Gallaudet  v.  Kellogg 16  N,  Y.  Supp.    70 

Jodgment  affirmed.    SI  N.  B.  Rep.  SS7. 
Gallup  V.  Bemd 0  N.  Y.  Snpp.  008 

Judgment  affirmed.    80  N.  E.  Rep.  74S. 

Oarlock  v.  Markham 0  N.Y.  Sapp.  066 

Judgment  affirmed.    80  N.  E.  Bep.  88fi. 

<3aroni  t.  Compagnie  Nationals  de  Navigation  of  Marseilles..  14  N,  T.  Supp.  707 

JaJgment  affirmed.    SO  N.  E.  Bep.  86S. 

■Gentilli  v.  Starace -..14  N.  Y.  Supp.  764 

Order  affirmed,  and  Jodgment  abeolnte  ordered  for  plalntlB.     SO  N.  B. 
Rep.  ON. 

German-American  Title  Guarantee  Co.  v.  Van  81ingerlandt...l6  N.  Y.  Supp.  870 

Appeal  diemlraed.    SO  N.  E.  Rep.  07. 

Gilford  V.  Mayor,  etc.,  of  City  of  New  York 16  N.  Y.  Supp.  167 

Jodgment  rerereed  and  new  trial  granted.    SO  N.  B.  Bep.  OS. 
Gilman  v.  Tucker 7  N.  Y.  Supp.  683 

Appeal  dUmlaaed.    30  N.  E.  Bep.  Ml. 

Glasier  V.  Town  of  Hebron 16  N.  Y.  Supp.  503 

Judgment  reveraed  and  new  trial  granted.    SO  M.  B.  Bep.  S8S. 

Glenn  v.  Garth 16N.Y.  Bupp.  203 

Order  affirmed,  and  Judgment  tkbsolnte  against  plalnttS.    SO  N.  B.  Rep. 
04S. 

Goerlitz  v.  Malawista 8  N.  Y.  Supp.  883 

Judgment  affirmed.    SO  N.  E.  Bep.  08. 

Goldberg  V.  New  York  Cent  &  H.  R.  B.  Co 16  N.  Y.  Supp.  570 

Judgment  rerereed  and  new  trial  granted.    SO  N.  B.  Bep.  G07. 

Goodman  v.  Cohen 8  N.  Y.  Supp.  859 

.lodinnent  affirmed.    SO  N.  E.  Bep.  SM. 
Gordon.  In  re 16  N.  Y.  Snpp.  603 

Order  affirmed.    SO  N.  B.  Bep.  807. 

Oottberg  v.  United  States  Nat  Bank 16  N.  Y.  Supp.    45 

Jndgmeat  affirmed.    80  N.  E.  Bep.  41. 
Gould's  Will.  In  re 0  N.  Y.  Supp.  608 

Jodgment  affirmed.    80  N.  E.  Bap.  888. 
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OoYin  V.  De  Miranda ; 17N.  T.  Snpp.  81* 

Appml  diamlned.    M  K.  B.  B«p.  lUt. 

OniDtT.  PennsylTsoia  &  N.  Y.  Canal  ft  B.  Co UN.  Y.  Bupp.  M8 

JndgmeDt  rererMd  and  oew  trl»l  grantod.    tl  N.  K.  Bap.  tSO. 

Greenleaf  ▼.  Brooklyn,  f.  &  0.  L  Ry.  Co 8  N.  Y.  Snpp.    W 

Jndxment  rerened  and  new  trial  giaatad.   !•  M.  B.  B«p.  TO. 
Green's  Estate,  la  re 16  N.  T.  Sapp.  24^ 

Judgment  afflnned.    M  R.  E,  Bap.  M. 

Greer  ▼.  Ch«t«r 17  N.  Y.  Sapp.  888 

Jndffment  afflrmed.  SOW.  E,  llAp.  80S. 
Griesa  ▼.  Massachusetts  Ben.  Ass'n 16  N.  Y.  8npp.    71 

Jadgmant  •fflrmad.  10  N.  E.  Bap.  114S. 
Grossman  ▼.  Walters ...11  K.  Y.  Snpp.  471 

Jadsrmant  afflnnad.    SO  N.  E.  Bap.  lUL                      r 
Gutmann  v.  Croucb .............10  N.  Y.  8npp.  87& 

Jadgmant  afflrma^   n  N.  B.  Bap.  171. 

Haaren  ▼.  Lyons .* •  N.  Y.  Sapp.  811 

Jndicment  afflnnad.    90  N.  B.  Bap.  6M. 

Haebler  ▼.  Meyera 11  N.  Y.8npp.«l» 

JndgmentaRTarardaaddamuTanavairaML  MB. B.Bap.M>. 
HahloT.  Grant 10  N.  Y.  Sapp.  188 

Jadgmant  afflrmad.  SO  N.  E.  Bap.  IML 
HallT.  Germain 14  N.  Y.  Snpp.     » 

Jndgmanc  afflrmad.  SO  S.  B.  Bop.  ML 
Hall  Terra  Gotta  Co.  t.  Doyle 16  K.  Y.  Supp.  884 

Appeal  dlamlaaad.    SO  N.  E.  Rep.  1010. 

Hanklnsv.  New  York,  L.  E.  &  W.  R.  Co 8  N.  Y.  Snpp.  *» 

Appeal  dlBmlaaod.    SO  H.  B.  Bap.  StS. 

Harris  y.  Strodl 10  N.  Y.  Supp.  85» 

Judgment  affirmed.  10  N.  B.  Bap.  (tl. 
Hart  V.  Wilder 18  N.  Y.  Supp.  615 

Judgment  afflrmad.    M  N.  B.  Bap.  tS. 

Hastings  V.  ClaflUn U  N.  Y.  Supp.  757 

Judgment  afflrmad.    SO  N.  E.  Rap.  I14S. 

Hauser  t.  Metropolitan  El.  Ry.  Co 14  N.  Y.  Supp.  81» 

Jadgmant  afflrmed.  SO  N.  E.  Rep.  887. 
HavilaBd  ▼.  Manhattan  Ry.  Co 15  N.  Y.  Supp.  898 

Jadgment  afflrmed.  SO  N.  E.  Bep.  SSi. 
Hayes  T.  Beard 18  N.  Y.  Supp.  692 

Appeal  dlamlaaed.    SO  N.  E.  Bep.  67. 

HaynesT.  Aldrioh...- 14  N.  Y.  Supp.  061 

Jadgment  affirmed.    31M.  B.  Bap.  SA 
HchuBV.  Metropolitan  El.  Ry.  Co .". 14  N.  Y.  Snpp.  819 

Jadgment  afflrmad.    SO  N.  E.  Kep.  StS. 

Heath  ▼.  Broadway  &  a  A.  R.  Co 15  N.  Y.  Supp.  14» 

Judgment  afflrmad.  SO  N.  B.  Bap.  Utt. 
Hegeman  t.  Moon ............................16  N.  Y.  Supp.  696 

Judgment  affirmed.  .SO  N.  E.  Bap.  4S7. 
Helwigy.  Mutual  Life  Ins.  Co 13  N.  Y.  Snpp.  17» 

Judgment  rareroad  and  new  trial  granted.    SO  N.  E.  Bap.  SS4. 

Hepworth  t.  Union  Ferry  Co.  of  Brooklyn 16  N.  Y.  Snpp.  69» 

Appeal  dlsmlsead.    SO  N.  E.  Bep.  8«7. 

Herrick's  Estate,  In  re ^  J?  S"  I' I"''''- 1^ 

Jadgment  afflrmed.    SO  N.  E.  Bep.  IS*.  |  14  N.   X.  Supp.  947 

Heslan  v.  Fowler 17  N.  Y.  Snpp.  698 

Order  affirmed.    SO  N.  B.  Bep.  M. 

HiggiuB  V.  Mayor,  etc..  of  CJty  of  New  York. 14  N.  Y.  Snpp.  554 

Jadgment  and  order  reran.,!    and  Jadgment  entered  dlemiaalsg  eom- 
plalnt.    80  W.  E.  Rep.^i?*" 

Eiiseobeck  v.  Oubriof  15  N.  Y.  Snpp.  18a 

,^o<},«mentwT»«edana\:''.,'J|  granted.   St N. B. Bap. (M, 

^^.t^e^'ite/.-V.     *^   '  n^ **  ^-  ^-  ^"'"'-  ^ 

^^^%Z^ssS.%  ^'^'^'lin. "  ^-  ^'  S"pp-  "* 
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Ho«gT.  Town  of  OzaooKLcb 10  N.  T.  Supp.  74S 

Jadffment  modilM  and  afflrmad.    tO  N.  X.  Bap;  841. 

Hot>i««'«W«l.  Ibw. ,„,„.,„.. 16  JSr.  T.  Supp.  871 

Jadgmeat  afflrmed.    M  N.  B.  Bap.  <t. 

HollABd  T.  Mayor,  etc.  of  City  of  Hear  Yock »  N.  T.  Supp.  48» 

Jadgmant  afflrmad.    M  N.  £.  B^.  t(. 

HollimT.  DemorMt ,.... ^ 16  N.  Y.  8npp.  884 

JndgBient  afBrmad.    2(  N.  E.  Bap.  lOM. 

EMlittsr  V.  Mott ,,..,, 10  N.  T.  Supp.  4(» 

JndKmantrevanadaadaaw  trial  ««•<•«.   S>  M.  X.  Bap.  UM. 
Holmea,  In  re 16  N.  T.  Supp.    01 

Ordar  afflrmad.    W  H.  B.  Bq>.  «e. 

Hotalinc  ▼.  iivsli. 8  N.  Y.  Supp.  680 

JndsmaiitafflnBad.   WM.B.Bap.SW. 
Bowev.  Leary 16  N.  Y.  Bopp.  786 

Appaal  dtsmiaaad.    MN.  B.Sap.«ar. 
Uumev.  GaorgjB  C.  Flint  Co 11  K.  Y.  Sapp.  481 

Jndpnant  afflnned.    N  N.  B.  Bap.  MS. 

Hymes  T.  Van  Cleef W  N.  Y.  Supp.  841 

JadgDMBt  raraiwd  and  aaw  tilal  stantaL   tt  X.  S.  Bap.  UK. 

minois  Watch  Co.  v.  Payna 11  N.  Y.  Snpp.  409 

Jadgmant  afflrmad.    M  N.  E.  Bap.  lUl. 

Importers'  &  OrocerB'  Exchange  of  NawYork.Ia  re. 8  N.  Y.  Supp.  81^ 

Ordar  afflnnad.    W  N.  E.  Bap.  401. 

IngersoU'B  Will.  In  re 14  N.  Y.  Supp.   8t 

Jndgmant  of  ganeral  tarm  ravaiaad.  aad  daeraa  of  mrrogata  aOimad. 
ftlX.X.  Bap.4r. 

Jaekaon  Architectural  Iron-Worki  ▼>  Boots 16  ST.  Y.  Supp.  187 

JAdgmaDt  afflrmad.    W  N.  E.  Bap.  1148. 

Jamas  V.  Sammis. ,..., 10  HT.  Y.  Bupp.  148 

Jndgmant  afflrmed.    80  N.  B.  Bap.  (St. 

Jarvte  V.  Brooklyn  £1.  B.  Co 16  K.  Y.  Supp.   96- 

Jndgmant  afflrmad.    SO  N.  S.  Bap.  US*. 

Jefferson  v.  New  York  El.  R.  Co 11  N.  Y.  Sopp.  488 

Jadgmant  reremad  and  new  trial  grantad.    80  N.  B.  Bap.  SSL 

JenkinsT.  Mahopaclron-Ore  Co 10  M.  Y.  Bupp.  484 

Jadgmant  afflrmed.    80  M.  E.  Bap.  UtL 

JohnsouT.  Colder 0  K.  Y.  Bopp.  7S0- 

Judgment  rvTersed. .  SO  H.  B.  Bap.  ST8. 

JohnsoB  ▼.  Netherlapds  American  Steam  Nar.  Co 10  N.  Y.  Supp.  937 

Jadgmant  affirmed.    80  X.  E.  B«p.  Wt. 

Kainv.  Larkin 17  N.  Y.  Supp.  898 

Jodgauiat  rareraad  and  paw  trial  ^rantad.   SO  N.  B.  Bep.  105. 
Kalley  t.  Baker  8  N.  Y.  Supp.  861 

Jadgmant  afflrmad.    St  N.  E.  Bep.  1081. 
Kr.ne  t.  New  York.  N.  H.  A  H.  R.  0© 9  N.  Y.  Supp.  879 

Jadgmant  afflrmad.    80  N.  E.  Bep.  860. 

Kaufman's  Will,  In  re 16  N.  Y.  Supp.  118 

Judgment  affirmed.    80  N.  B.-Bap.  848. 

KayanaghT.  Barber 12  K  Y.  Supp.  608- 

Jndgment  revaraed  and  new  trial  granted.    80  N.  B.  Bap.  ISI. 
Keatingv.  Onntber 10  N.  Y.  Supp.  784 

Jadgmant  afflrmed.    SO  N.  E.  Bep.  86. 

Keller  T.  Uetropoliten  EL  Ky.  Co. 16  N.  Y.  Supp.   88 

Jadgmant  reTened  and  new  trial  ordered.   80  V,  E.  B«p.  St. 

Kelley  V.  Foster , 8  N.  Y.  Supp.  901 

Judgment  afflnnad.    80  N.  B.  Bap.  STO. 

Kelly  T.  Brower , 7  N.  Y.  Supp.  768- 

Jadgmant  afflnnad.    80  B.  B.  Bap.  50. 

KentT.  Croose ; , .10  N.  Y.  Supp.  961 

Judgment  affirmed.    80  N.  X.  Bap.  88. 

Kenyon  t.  Luther ,.. , 10  N.  Y.  Bupp.  9fr> 

Judgment  affirmed.    80  H.  B.  Bap.  S88. 
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Sernerv.  BoardmBn 14  IT.  T.  Snpp.  ftft 

JndgTnmt  atDnned.    M  N.  B.  Bep.  1148. 
rangsland.  In  re 14  N.  T.  Snpp.  496 

Order  affirmed.    SO  N.  E.  B«p.  84Bi 

-Soetterr.  Manhattan  Ry.  Co 18  N.  Y.  Sapp.  4S8 

Jndgment  affirmed.    SO  N.  K.  Rep.  <S. 

Eokomo  Straw  Board  Co.  ▼.  loman 11  N.  T.  Supp.  839 

Jadgment  affirmed,    tl  N.  E.  Bep.  MS. 

.KohD,  In  re 17  N.  T.  Snpp.  166 

Orders  of  fceneral  and  special  terms  leTersed.  and  order  entned  dismiss- 
Ing  proceedings  and  remanding  relator's  daoghtar  to  oostodj  of 
appellant.    SO  N.  E.  Bep.  ^. 

Xahey  T.  Kortrigbt 11  K.  T.  Snpp.   47 

Judgment  affirmed.    M  N.  E.  Bep.  Mt. 
•LambT.  Lamb 14  N.  Y.  Supp.  206 

Judgment  affirmed,    SO  N.  E.  Bep.  lit. 

.Lancashire  Ins.  Co.  t.  Maxwell 16  N.  Y.  Supp.    68 

Judgment  affirmed.    SO  N.  E.  Bep.  UI. 

Lsngdon  v.  Mayor,  etc..  of  City  of  New  York ..16  N.  Y.  Supp.  965.  966 

Judgment  affirmed.    SI  N  E.  Bep.  M. 

I^asak's  Estate,  In  re 10  N.  Y.  Supp.  844 

Judgment  affirmed.    10  N,  E.  Bep,  lU. 

lAsak'g  Will.  In  re 10  N.  Y.  Supp.    80 

Judgment  affirmed.    SO  N.  B.  Bep,  US. 
•Latham  ▼.  Delany 16  N.  Y.  Supp.  146 

Judgment  affirmed.    SO  H.  E.  Bep.  1149. 

Lawrenceville  Cement  Co.  v.  Parker 16  N.  Y.  Supp,  677 

Judgment  affirmed.    SO  N.  E.  Bep.  IIM, 

Le  Croy  v.  New  York.  L.  K  &  W.  R.  Co 10  N.  Y.  Snpp.  888 

Judgment  reversed.    SO  N.  E,  Bep.  SOI. 

lifionard  v.  Clougb 14  N.  Y.  Supp.  889 

Judgment  rerersed  and  new  trial  granted,    tl  N.  E,  Bep,  St. 

Xethbridge  t.  Mayor,  etc.,  of  City  of  New  York 16  N.  Y.  Sup^.  668 

Judgment  ol  general  and  si>eclal  terms  rereraed,  and  B*w  trial  sranted. 
SO  N.  E.  Rep.  m. 

Levi  ▼.  Newball 9  K.  Y.  Supp.  428 

Judgment  affirmed.    SO  N.  B,  Bep,  Ct, 

Liney's  Estate,  In  re 16  N.  Y.  Supp,  883 

Judgment  affirmed.    SO  N,  E,  Bep.  SSS, 

Logan's  Estate,  In  re 16  N,  Y,  Snpp.  787 

Order  affirmed.    SO  N,  E,  Bep,  488. 
Xuetchford  v.  Lord 11  N.  Y.  Supp.  697 

Order  of  general  term  rerersed,  and  Judgment  ol  spedal  term  affirmed. 
SO  N.  £.  Rep.  8£0. 

Hacauley  v.  Smith 10  N.  Y.  Supp.  678 

Judgment  reversed  and  new  trial  granted.    SO  M.  E.  Bep.  MT. 

JilcCttbe  V.  Goodfellow 16  N.  Y.  Supp.  877 

Order  and  Judgment  reveraed  and  new  trial  granted.    SO  N.  B.  Bep.  728. 

McOormack  v.  Venable 12  N.  Y.  Supp.  1S2 

Judgment  afflritied.    SO  N.  B,  Bep,  1148. 

HcCulloch  r,  Dobson 16  N.  Y.  Snpp.  603 

Judgment  affirmed  and  appeals  from  orders  dtamlasad.  SO  N.  E,  Bep. 
641. 

McDermott  ▼.  New  York  Cent  &  H.  R.  R.  Co 18  N.  Y.  Supp.  485 

Judgment  affirmed.    SO  N.  B,  Bep.  867. 

McGean  r.  Metropolitan  El.  Ry.  Co.. 14  N.  Y.  Snpp.  761 

Jadgmejit  affirmed.    80^,  £   Rep.  847* 

McGorern  v.  Centrai  Vt  t>    Co 16  N,  Y.  Snpp,  880 

Mclntyre  V.  Btieli...,      ' ^.  ^     10  N.  Y.  Supp.  883 

Jnd/nneat  aeirmnl.    to'ii'         ^  '  '  8»8 

J^-X^^«^.^-S?.--..;''^>''f:.^i^. 15N.Y.SUPP.    4 

""--^..^a'i^yyJ^-^X'-  •• "  ^-  ^-  '"*"••  ~» 
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McRoberU  t.  Bergman ..11  N.  T.  Supp.  108-- 

Jodgment  aainnca.    SO  N.  E.  B«p.  261. 

McSorleyv.  Haghes 18  N.  Y.  Snpp.  179- 

Jodgment  afflrmed.    M  N.  B.  Rep.  <6. 

Mahoney  y.  New  York  Cent  &  H.  R  R  C!o 16  N.  Y.  Supp.  601 

Jodgment  afflrmed.    t'l  N.  B.  Brp.  8M. 

Manufacturers'  Nat.  Bank  t.  Hall 15  N.  Y.  Supp.  208 

Order  afflrmed.    SO  N.  E.  Bep.  K. 
Martin  v.  Bliss 10  N.  Y.  Supp.  886 

Judgment  affirmed.    SO  N.  B.  Bep.  M6. 

Martin  t.  Piatt '. 16  N.  Y.  Supp.  116- 

Appeal  dlemlned.    M  N.  E.  Bep.  (t. 
Mataon  v.  Blossom 9  N.  Y.  Supp.  325 

Judgment  affirmed.    SO  N.  E.  Rep.  88S. 

Maverv.  New  York  Cent.  &  H.  R.  R  Co. 8  N.  Y.  Supp.  461' 

Judgment  afflrmed.    SO  N.  B.  Rep.  art. 
Mayor,  etc.,  of  City  of  New  York,  In  re 16  N.  Y.  Supp.  120 

Appeal  dlamlaaed.    SO  N.  E.  Rep.  60. 

Mayor,  etc.,  of  City  of  New  York  v.  Dry-Dock,  £.  B.  ft  B.  R 

Co 16  N.Y.  Supp.  297 

Judgment  a  rerened  and  new  tiial  ordend.    M  N.  B.  Bap.  MS. 
HeadT.  Maben ; j  13  N.  Y.  Supp.      6 

Judgment  of  general  term  rerereed,  and  decree  of  mrrogate  afflrmed.  i  14  JT  V    SuDD   782 

Merchants'  Nat.  Bank  of  Whitehall  v.  Chapin 15  K.  Y.  Supp.  427 

Jadgment  affirmed.    SO  N.  E.  Bep.  UK. 

Miller  V.  Curtis* 16  N.  Y.  Supp.  140 

Jndgment  affirmed.    80  N.  B.  Bep.  IIBO. 

Miller  ▼.  Union  Switch  &  Signal  Co 18  N.  Y.  Supp.  711 

Judgment  rareraed  and  new  trial  granted.    SO  N.  B.  Bep.  M. 

Miner  ▼.  Brown 17  N.  Y.  Supp.  599 

Judgment  revemed  and  new  trial  granted.    SIN.  B.  Bep.  M. 

Minor  ▼.  Baron 15  N.  T.  Supp.  491 

Judgment  afflrmed.    SO  N.  B.  Bep,  481. 
Mitchell  y.  Metropolitan  El.  Ry,  Co 9  N.  Y.  Supp.  180- 

Judgment  affirmed.    SO  N.  E.  Bep.  SS6. 

Mitchell  V.  Metropolitan  £1.  Ry.  Co ; 9  K.  Y.  Supp.  829- 

Jadgmant  affirmed.    SI  N.  B.  Bap.  2«0. 
Moeller  V.  Brewster 17  N.Y.  Supp.  604 

Judgment  reraraed  and  naw  trial  granted.   SO  N.  B.  Bap.  ISt, 
Moffat  V.  Fulton 9  N.  Y.  Supp.  771 

Judgment  reraraad.    10  H.  B.  Bep.  SOS, 

MonnetT.Merz 17  N.Y.  Supp.  880- 

Order  affirmed.    SO  N.  B.  Bap.  SSOb 

Montrose  y.  Wanamaker 11  N.  Y.  Supp.  106 

Urder  rereraed.    SI  M.  B.  Bap.  SSS. 

Moore  y.  Higgins 6  N.Y.  Snpp.  896- 

Judgment  afflrmed.    SO  H.  B.  Bap.  SSI, 

Moore  t.  Prentiss  Tool  &  Supply  Co 16  N.  Y.  Snpp.  150- 

Judgment  affirmed.    SO  N.  E.  Rep.  iSS. 

Morgan  y.  Hudson  Rlyer  Ore  &  Iron  Co 16  N.  Y.  Supp.  609 

Judgment  rareraed  and  new  trial  graatad.    SI  M.  E,  Bep,  1S4. 

Morris  y.  Sickley U  N.  Y,8npp.  468 

Judgment  reraraad  and  naw  trial  graatad.    tl  N,  B.  Bap.  Mi. 
Morrison  y.  Press  Publishing  Co 14  N.  Y.  Supp.  181 

Judgment  afflrmed.    30  N.  E.  Bep.  IMS. 

Myers,  In  re 14  K.  Y.  Supp.  686- 

Ordera  modified.    SO  N.  B.  Bep.  U». 
Myers  y.  Dean 10  N.  Y.  Bupp.  682- 

Judgment  rereraed  and  new  trial  graatad.   M  H.  B,  Bep.  SSt, 

Myers'  Estate,  In  re. 11  N.  Y.  Supp.  643 

Ordera  modified.    SO  N,  B.  Bep.  116. 

National  Park  Bank  y.  Goddard « 16  N.Y,  Snpp.  848 

Order  afflrmed.    SO  N.  E.  Bap.  tSS,  M7. 

Nelson  y.  Loder ,..„,.., 7  N.  Y.  Supp.  849- 

Jadgment  affirmed.    SO  K.  E.  Rap.  SW. 
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Jndsment  afflrmcd.    SI  N.  B.  Bap.  MB. 

New  York  Lite  Ina.  &  Truit  Co.  y.  Llyliigftoii 14  N.  T.  SamK  966 

Jadgmenti  affirmed.    MN.  E.  Btp.TM. 

New  York  Robber  Co.  y.  Rothery 10  N.  Y.  Supp.  898 

Jndgmant  nversed  and  Bew  trial  snuited.    M  N.  K.  Bap.  SO. 

irdlingery.  Bernheimer 11  N.  T.  Snpp.  609 

Orden  nreraed  and  Intarloeatoir  Jndsmsiit  afflrmad.    (0  K.  ■.  Bap.  HI. 

oonan  v.  New  York  Cent.  &H.  R.  R.  Go 16  N.  Y.  Bupp.  678 

JndgTnent  afflrmad.    N  N.  E.  Rap.  V. 

tTorfolk  &  K.  B.  Hosiery  Co.  y.  Arnolds... >..... .17  N.  Y.  Snpp.  OM 

Ordar  reyeraad.    SO  N.  E.  Bap.  6M. 

NorllDg  y.  Allee 18  N.  Y.  Supp.  701 

Jndgmant  afflrmad.    (0  M.  E.  Bap.  8(B. 

Kowak  ▼.  Waller 10  N.  Y.  Sopp.  190 

Jndgmant  afflrmad.    SO  N.  E.  Bap.  MH 

Oakeay.  DeLancMr 15  N.  Y.  Supp.  581 

Jndgmant  afflrmad.    SO  N.  B.  Bap.  9T4. 
Oberliee  V.  Ballnger. 11  N.  Y.  Sapp.  26t 

Judgment  rareraad  and  new  tflal  graatad.    M  N.  ■.  Bap.  tM. 
O'Brien  y.  Prescott  Ins.  Co.'. '. 11  N.  Y.  Sup^i  186 

Jndgmant  reyeraad  and  aair  trial  gntatad.    H  If.  ■.  Ba^  Ml. 

O'Dooohoe  y.  Leggett 8  N.  Y.  Bnpp.  496 

Judgment  afflmud.    SI  N.  B.  Bap.  Mk 

Oliver  y.  Moore 16  N.  Y.  Sopp.  210 

Judgmant  afflrmad.    SO  N.  B.  Bap.  ff. 

Opening  of  One  Hundred  and  Sixty-Third  Street,  In  rtt 16  K.  Y.  Supp.  120 

jippeaJ  diamiaaed.    8»N.  E.  Rep.  M. 

Oppenheimer  v.  Manhattan  Ry.  Co 18  K.  Y.  Supp.  056 

Jndgment  afflrmed.    SO  N.  B.  Bap.  06. 

Osborn  y.  Rogers 9  N.  Y.  Supp.  786 

Jndipnene  affirmed.    SO  N.  B.  Bap.  SIT. 

OUsv.  Bertbolf ^ 18  N.  Y.  Supp.  445 

Judgment  aflrmed     80  N.  B.  Bap.  60. 

Otty.  City  of  Buffalo « 16  N.  Y.  Supp.      1 

Jndgmant  atfrmad.    SO  N.  B.  Bep.  OT. 

Paine  y.  Aldrich , 14  N.  Y.  Supp.  588 

Order  and  Jndgment  afflrmed.    SO  IT.  E.  Bap.  TA 

Palmeri  y.  Manhattan  R.  Co 14  N.  Y.  Suppw  468 

Judgment  afflrmed.    M  N.  E.  Bap.  1001. 

Parsons  v.  Robinson „ 15  N.  Y.  Sopp.  188 

Judgment  affirmed.    M  N.  E.  Bap.  IMS. 

Parsons  v.  Sargent 11  K.  Y.  Supp.  946 

Judgment  afflrmed.    SO  N.  E.  Rap.  868. 

Patten  y.  CTnited  Life  &  Ace.  Ins.  Ass'n 16  N.  Y.  Supp.  876 

Judgment  reyaraad  and  new  trial  granted.    SI  B.  B.  Bap.  S4S. 
Pease  y.  Eagan 15  K.  Y.  Supp.  200 

Judgment  reraraad  and  new  trial  granted.    SO  N.  E.  Bap.  lOt. 

Pecky.  Baldwin « 11  N.  Y.  Supp.  793 

Order  afflrmed;    SO  N.  E.  Rep.  Oi. 

Peden  v.  Smith j .18  N.  Y.  Supp.  441 

Jadgmeut  affirmed.    SO  N.  E.  Rep.  IIM. 
Pelly.  Bauf 16  N.  Y.  Supp.  258 

Judgment  afflrmed.    SI  N.  E.  Rep.  SM. 

Penniman  y.  Fuller  &  Warren  Co 17  K.  Y.  Supp.     2 

Ordera  reTeraad.  and  motion  to  change  the  place  of  trial  granted.    SI  N. 
B.  Rei>.  818. 

People  y.  Adams 8  N.  Y.  Supp.  128 

Order  of  general  term  ranraed  and  that  ofapaetal  term  afflrmed.   SOK. 
E.  Rep.  Ml. 

People  y.  Barondess 16  N.  Y.  Supp.  486 

Order  of  general  term  reyaraad,  and  Jodgaiant  of  0OB«1attoB  afflmad. 

"IN.  K.  H 


SI  N.  E.  Bep.  24U. 

le  y.  Board  of  S 
Judgment  affirmed.    81  M.  B.  Rap.  SIL 


People  y.  Board  of  Sup^rs^ ^^. 8  N.  Y.  Supp.  7S8 

Jnd  .—«.»  — 
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PeMkteT.  Board  of  Sup'rs  ot  Queena  Covn^. ,...WV.  Y.  Sapp.  705 

Ordar  nrmed.    M  N.  K.  Rap.  MS. 

Pe»Bl«y.  Brook! ^„ —  „«..,. 15  M".  T.  8npp.  863 

Jadgment  afflrmed.    M  N.  B.  Rap.  Ut. 

People  ▼.  Caasidy « ....~. ............ .....14  N.  7.  Snpp.  849 

Jadgment  affirmed.    M  N.  B.  E«p.  lOOt. 

Peeale  ▼.  CoOoy ....n. «»....... ....IS  K.  T.  Sapp.  001 

Order  affirmed.    10  N.  B.  Bep.  U. 

People  V.  Coleman ...«.....,...« 18  K.  T.  Slipp.  888 

CSrder  offlrmed.    SI  S.  E.  Bep.  M. 

PeopleT.  Coleman tt  TX.  T.  Sapp.  880 

Order  affirmed.    SO  N.  B.  Bep.  U60. 

Pea^a  t.  Commiaaiooeia  of  Land-Office 19  K.  T.  Sapp.  644 

Motion  to  dUmiee  granted,  nnleu  an  nnderteUag;  as  reqaliwl  1^  lee- 
ttoirUM.  Code  QtU  Proa,  be  glTen  wltUa  M  4iva    W  W.  B.  Bt». 

People  r.  Crawford „ U  K.  T.  Sopp.  OVS 

Judgment  affirmed.    M  M.  B.  Bep.  IMS. 

People  ▼.  Davren  16  N.T.  Bopp.  794 

OrdwafllmMd.    MB.  E.Bap.aH. 
People  T.  DeGrauw , 1«  N.  T.  Sopp.  697 

Order  of  naanri  term  nrened  and  ladgment  ot  ipwlal  term  aOnned. 
M  H.  B.  Bep.  ion.  ~ 

People  T.  Eadie ,18  N.  T.  Sapp.   68 

Onlersfflrmed.    M  N.  B.  Rep.  IHT. 
People  T.  Feathorly 18  N.  T.  Sopp.  889 

Appeal  dinnieeed.    MN.  B.  Bep.4S. 

People  T.  FltchbnreR  Co .....16  N.  T.  Sapp.  644 

Jadgmant  of  Benerai  term  raTereed,  and  IndermeM  aidand  flv  deteadaa* 
OB  the  cBae  preaented.    to  N.  B.  Bap.  9B. 

People  y.  Fitchburg  R  Co 18  K.  T.  Supp.  869 

(Meraflmud.    MM.  E.  Bep.  lOU. 

People  T.  Formosa 16  K.  T.  Sapp.  768 

jad«neBt  named.    M  N.  B.  Bap.  4M. 
People  T.  Oanley .' „...  8  N.  T.  Sapp.  668 

Order  affirmed.    M  N.  E.  Rep.  M. 

People  T.  GoetMiM ...,r. .....m....m 8  K.  T.  Supp.  743 

Order  affirmed.    SO  N.  B.  Bap.  OSS. 

Faopla  ▼.  Haqrdsn 10  IT.  T.  Supp.  794 

Order  raTeraed.    M  N.  E.  Hep.  m. 

People  ▼.  HoGljm 16  IT.  T.  Supp.  786 

Order  affirmed.    M  N.  B.  Bap.  SSi. 

People  T.  HacLean 17  Jf.  71  Sapp.  476 

Order  affirmed.    90  N.  X.  Bap.  1148. 

People ▼.  Martin. 11  K.  7.  Supp.  123 

Order  afflrmrd.    M  N.  B.  Bep.  St. 

PeoipIeT.  Heaklm .>.«.... 15  N.  7.  Sapp.  917 

Order  affirmed.    SU  If.  E.  Rap.  828. 

People  ▼.  Heakim 10  N.  7.  Supp.  917 

Appeal  dlamlsead.    SO  N.  E.  Bap.  8SS. 

People  T.  Milk  EzcbaDce .....17  K.  7.  Supp.  600 

Jadgment  affirmed.    M  ft.  B.  Bap.  860. 

People  T.  My«n 16  K.  7.  Supp.  833 

Order  affirmed.    M  N.  B.  Bep.  884. 

FemlsT.  Pbelpa • .„ 15  K.  7.  Supp.  440 

Order  affirmed.    M  K.  H.  Bep.  lOU. 

Peoples.  Preston 16  If.  7.  Supp.  488 

Order  aBrmed.    M  M.  B.  Bep.  868. 

People  T.  Protestant  Episcopal  House  of  Mercy 17  N.  7.  Supp.  166 

Ordan  otRvnemi  and  epedal  terms  reTenad.aBd  nroeeadingidlsmlasad. 
88  N.  B.  Bep.  888. 

Peoplev.  fflierman '. .16  K.  7.  Supp.  783 

Jadgmant  afflrmed.   tl  IT.  B.  Bap.  MT. 

PeoptoT.  (Mnell 18  N.  7.  Supp.   40 

/adgmmt  affirmed.    MN.  B.  Bap.4r. 

People  T.  Sweeney « 18  N.  7.  Supp.    35 

Jadgmant  affirmed.    M  N.  B.  Bap.  lOOS. 
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People  T.  Trimble  15  N.  T.  Snpp.    ^^ 

Jndgmeiit  affimed.    V  H.  B.  Bap.  IKW. 
People  V.  Wemple 16  N.  T.  Bupp.  0O» 

Judgment  nrened.    SI  N.  B.  Bep.  OS. 

People  V.  Willis 18  N.  T.  Supp.  8% 

Order*  revened.    SI  N.  E.  B«p.  226. 

Petriev.  Pbenix  Ins.  Co  U  K.  T.  Sapp.  18» 

Jndgment  affirmed.    M  N.  E.^op.  ISO. 

Pierce,  Butler  &  Pierce  Manuf'g  Co.  y.  Bledcwenn 10  N.  Y.  Snpp.  769 

Order  affirmed.    SO  M.  B.  Bep.  67. 

Pig^ott  V.  Uanchett 8  K.  Y.  Snpp.  781 

Jadgment  atllrmed.    tO  N.  E.  Bep.  68. 

Plettv.  Willson  10  N.  Y.  Snpp.  «» 

Jadgment  TeTeraed.    81  N.  E,  Bep.  SSS. 

Pollock  T.  Brooklyn  &  C.  T.  R  Co ^ 16  N.  Y.  Snpp.  18» 

Jadgment  affirmed.    SO  N.  E.  Bep.  IISO. 

Porter  ▼.  Dunn ."..16  N.  Y.  Supp.   7T 

Order  and  Jnilgment  of  general  term  reTeraed,  and  Jadgment  enteiad  on 
referee's  report  affirmed.    SO  N.  E.  Bep.  12a. 

Port  Jervis,  M.  &  N.  T.  R.  Co.  v.  New  York.  L.  E.  A  W.  R.  Co..  10  N.  Y.  Supp.  853 
Judgment  niodlfled  and  affirmed.    SO  N.  E.  Bep.  VS. 

Pricev.  Mapes 7  N.  Y.  Snpp.  747 

Jndgment  affirmed.    SO  N.  B.  Bep.  SSi. 

Pngsley  v.  Devlin ON.  Y.  Snpp.  680 

Jadgment  affirmed.    St  N.  B.  Bsp.  <T. 

Quinbyr.  Carbart 12  K.  Y.  Snpp.  666 

Judgment  affirmed.    SO  N.  E.  Bep.  Vli. 

Quinlan  t.  Providence  Wasbington  Ins.  Ca 10  IT.  Y.  Supp.  817 

Judgment  affirmed.    SI  M.  B.  Bap.  SI. 

Randall  T.  Sberman 17  N.  Y.  Supp.  967 

Orders  reTsrwd.    SO  N.  B.  Bap.  S8t. 

Reed  t.  McConnell 16  N,  Y.  Snpp.  586 

Order  affirmed,  and  lodgment  abaoluts  dlreetad  tor  datendaat.  tl  N. 
E.  Bep.  3S. 

Reilly  v.  Hart 8  N.  Y.  Snpp.  717 

Judgment  affirmed.    29  N.  E.  Bep.  IMS. 

Reliable  Steam-Power  Co.  ▼.  Solidarity  Wstch-Case  Co 10  N.  Y.  Snpp.  086 

Judgment  affirmed.    SO  N.  B.  Bep.  866. 

Rice  T.  Grange UN.  Y.  Supp.  Oil 

Judgment  affirmed.    SO  H.  B.  Bep.  46. 
Ricbardson  y.  New  York  Cent  &  E.  R  R.  Co 16  N.  Y.  Supp.  868 

Judgment  affirmed.    SO  M.  B.  Bap.  1118. 

Rider  y.  Foggan 14N.  Y.  Supp.    60 

Judgment  affirmed.    SO  N.  B.  Bap.  1110. 

Rigdon  r.  Allegbany  Lumber  Co .....18N.  Y.  Supp.  871 

Judgment  affirmed.    SO  N.  B.  Bap.  StT. 
Riker  V.  Leo 15  N.  Y.  Snpp.  066 

Judgment  affirmed.    SO  N.  B.  Bap.  tOS. 

Robbins  v.  Robbins „ 16  N.  Y.  Supp,  816 

Judgment  affirmed.    SO  N.  B.  Bep.  077. 

Robertson  v.  Sayre  6  N.  Y.  Supp.  640 

Judgment  affirmed.    81 N.  B.  Bep.  StO. 

Rocbester  Ry.  Co.  t.  Robinson 16  N.  Y.  Bupp.  881 

Orders  of  general  and  special  terme  reversed,  and  proeeedlngs  remittol 
to  supreme  eourt  for  fortbar  prooeedlngs  on  tlis  petition.  SO  M.  B. 
Bap.  1008. 


Rogers  v.  Decker ....16N.  Y.  Snpp.  407 

Order  affirmed.    M  N.  tt.  jtgp.  671. 
Rogers  V.  Wiley 14  N.  Y.  Supp.  688 

Judgment  affirmed.    lOfi'^K    B«p.  B8S. 

^"ff/fL"-  Mutual  Sobb^'     Life  F"°d  Aas'a 10  N.  Y.  Supp.  688 

iose  V.  Ug^iey, .       ^  A;  Sf. 
■'"'^•"otttKretmea.    V        " 

V 


— -  . — .      v«  ...  .a*.    fM^iri  ws-a 

■Rogeny.  Wiley 14  N.  Y.  Supp.  688 

Judgment  affirmed.    aOkl'.^    Bep.  B8S. 
tmrmtd.   ta  ^S  ■^ap.  780. 

/^^"^f:fc-;..  "'f^'Z^.-ai ^»  ^-  ^'  «"""■  "^ 

^"S^^^^k..  ffo^j^.**i'.  f  ^ 18  N.  Y.  Supp.  888 
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BowTelt  ▼.  McGaw > 16  N.  Y.  Bnpp.  998 

Order  afflnned.    80  N.  B.  Rep.  114>. 

RoMTeltT.  Manhattan  Rv.  Ck> 18  N.  T.  Supp.  I>96 

JodBment  affirmed.    30  U.E.  Rep.  1148. 

Rothschild  V.  Whitman 10  N.  T.  Sopp.  487 

'  JodKinent  afBrmed,  wltb  leare  to  detendaota  to  aawad  their  answer. 
80  S.  B.  Rep.  868. 

BoMseau  r.  Blean i  «  N.  Y.  Sopp.  838 

JadRment  re-rened  and  new  trial  granted.    80  N.  B.  Rep.  BL  (  14  N.  Y.  Snpp.  713 

Romsey  T.  N«w  York  *  N.  E.  R.  Co IB  K  Y.  Sopp.  509 

Judgment  reversed  and  new  trial  granted.    SO  N.  B.  Bap.  684. 

^derv.  BnafawickK  Co. 10  K.  Y.  Supp.  748 

Jodgment  affirmed.    (1  If.  B.  Rap.  91. 

St  John'8  Cemetery,  lure 10  K.  Y.  Sapp.  894 

Order  afflrmed.    81  N.  £.  Bep.  102. 

St.  Lawrence  A  A.  R.  Ca,  In  re 18  TX.  Y.  Supp.  945 

Order  reveraed.    81 H.  E.  Bap.  218. 

Salladev.  Gerlach 7  K.  Y.  Supp.  181 

Judgment  affirmed.    80  N.  E.  Bep.872. 

Sanger*.  Merritt 16  K.  Y.  Supp.  I^ll 

Judgment  affirmed.    SO  N.  B.  Kep.  100. 

Savage  T.  City  of  Buffalo 14  N.  Y.  Supp.  101 

Order  affirmed.    ••  N.  K.  Bap.  2M. 

SchildT.  Central  Park,  N.  <fc  E.  R.  H.  Co 1«  N.  Y.  Supp.  701 

JndKment  aArmed.    81  N.  B.  Rap.  8X7. 

Schmidt  T.  Steinway  &H.  P.  R.  Co 10  N,  Y.  Sopp.  672 

ftdffttent  remaiDad  and  new  trtal  graatad.    W  N.  B.  Bap.  888. 

Schmiti  V.  Reed 9  N.  Y.  Supp.  706 

Jsdgment  affirmed.    88  M.  B.  Rap.  81& 
Schneider  T.  Second- Ave.  R.  Co 15  17.  Y.  Supp.  566 

Judgment  afflrdied.    80  N.  B.  Rep.  Tfi8. 

Schrocder  V.  Frey  14  IT.  Y.  Supp.    71 

iadKraaak  affiriMd.    80  N.  B.  Rep.  06. 

Schnckmanv.  Winterbottom 9  N.  Y.  Snpp.  788 

J  adKmant  affirmad.    80  M,  B.  Bap.  <•, 
Schultv.  Moll 10  N.  Y.  Supp.  708 

Jodgment  aflmiad.    SO  N.  B.  Rep.  877. 

Schumaker  v.  Mather ■. 14  N.  Y.  Supp.  411 

Joimnent  and  ofdar  affirmed.    80  N.  fl.  Rap.  786. 

Sellick  T.  J.  Lan^donftCo 18  N.  Y.  Supp.  858 

JMgment  affirmed.    SO  N.  B.  Rep.  IMS. 

Seneca  Nation  of  Indians  V.  HuKaboom 9  XT.  Y.  Supp.  699 

Jndginent  aArmed.    8a  N.  B.  Bap.  888. 

Shaw  V.  bhaw 9  KT.  Y.  Supp.  897 

JMInaent  aArdlpd.    80  N.  B.  Bep.  68, 

l^edd's  Estate,  In  re 14  K.  Y.  Snpp.  84t 

JMgttent  aAraltd.    88  N.  B.  Bap.  IMT. 
Sheldon  t.  Sheldon 11  N.  Y.  Snpp.  477 

J«*|}meiit  raVeMad  and  saw  trial  giantad.    80  N.  E.  Bep.  788. 

Shields  ▼.  New  York  Cent  &  H.  R.  R  Co IS  N.  Y.  Supp.  618 

JadBlkeiit  ravenaed  and  new  tilal  granted.    80  N.  E.  Bap.  608. 
SiDKleton  ▼.  Phoenix  Ins.  Co 11  N.  T.  Supp.  141 

OHor  afflrmad,  akd  Jadgmaut  abiolata  nadaiad  asatoat  appaUaat   10 
.S  E.  Bep.  830. 

Snith.Inre 14  N.  Y.  Sapp.  917 

Judgment  affirmed.    M  K.  E.  Bap.  186, 

Bnith,  In  re 16  N.  Y.  Snpp.  8W 

OMer  of  general  term  raranad,  and  decree  otanrrogataaAnnad.   M  N. 
E.  Bap.  184. 

Stnlth  ▼.  fiaha 8  K.  Y.  Sapp.  668 

Jodgment  affirmed.    80  N.  B.  Bep.  68. 

Smfth  Y.Rentz 14  If.  T.  Supp.  £85 

Jodgment  rereraed  and  new  trial  ordered.    80  M.  B.  llkp.  M, 

SiDflh  V.  Staiitk 11  N.  Y.  Sttpp.  «» 

Jodgmaat  affirmed.    81 N.  B.  Bap.  168. 

flkifth  V.  White ..^»..... 7  K.  Y  Snpp.  ITS 

Judgment  affirmed.    SO  N.  B.  Bap.  288. 

v.ISh.y.b. — C 


Digitized  by CaOOQlC 


ZXXIV  CASES   PASSED    UPON  BY   THE  COURT  OF   APPEALS. 

Southard  t.  Curley 12  N.  T.  Snpp.  191 

Jndgment  affirmed,    tl  N.  B.  Bep.  tSO. 

Spring  ▼.  Chautauqua  Mnt.  Life  Ass'n 14  N.  T.  Supp.  904 

Jadgment  affirmed.    80  N.  E.  Rep.  67. 

Starrv.  Starr 7  N.  Y.  Supp.  680 

Judsment  affirmed,    ao  N.  E.  Rep.  1184. 

State  of  New  York  Nat.  Bank  v.  CoykendalL 18  N.  Y.  Supp.  884 

Judgment  afflnnad.    SO  N.  E.  Bep.  1161. 
StergerT.  Van  Siclen ^ 7  N.  Y.  Supp.  805 

Jndgment  affirmed.    M  N.  E.  Rep.  DOT. 

Stewart's  Estate,  In  re 16  N.  Y.  Supp.  888.891 

Order  of  general  term  rerarwd.  and  decree  of  rarrogate  affirmed.   SO  N. 
£.  Bep.  IM. 

Stimmel  ▼.  Watu 8  N.  Y.  Supp.  986 

Jndgment  affirmed.    SO  N.  E.  Bep.  SM. 

Storck  V,  Metropolitan  El.  Ry.  Co 14  N.  Y.  Supp.  811 

Judgment  affirmed.    Su  N.  B.  Bep.  4*7. 

Strashurger's  Estate,  In  re.... 9  N.  Y.  Supp.  904 

Order  affirmed.    SO  N.  B.  Rep.  tn. 

Btryker  v.  Schuyler 8  N.  Y.  Supp.  618 

Judgment  affirmed.    SO  N.  B.  Bep.  8M. 

Taberv.  Board  of  Sup'rs  Erie  County 14  N.  Y.  Supp.  311 

Judgment  rereraed  and  new  trial  grantM.    SO  H.  B.  Bep.  177. 
Tallmadge  V.  Press  Pub.  Co 14  N.  Y.  Snpp.  881 

Judgment  affirmed.    SO  N.  E.  Rep.  06. 

Tanziede  v.  Jumel 16  N.  Y.  Supp.    24 

Jodgmept  affirmed.    SO  N.  B.  Bep.  1000. 

Taylor  V.  Nostrand 12  N.  Y.  Supp.  180 

Judgment  affirmed.    SI  N.  E.  Bep.  246. 
Taylor  V.  Saxe 10  N.  Y.  Supp.  860 

Judgment  reTereed.    SI  N.  E.  Bep.  268. 

Taylor  T.  Town  of  Constable 16  N.  Y.  Supp.  795 

Judgment  affirmed.    80  N.  E.  Bep.  SS. 

Terrace,  In  re 16  N.  Y.  Supp.  776 

Order  affirmed.    SO  N.  B.  Rep.  3SS. 

Thomas  V.  Henjes 16  N.  Y.  Supp.  700 

Judgment  affirmed.    80  N.  E.  Bep.  2S8. 

Thomas  T.  Sahagan '. 10  N.  Y.  Supp.  874 

Judgment  affirmed.    80  N.  E.  Bep.  677. 

Thomas  V.  Thomas 16  N.  Y.  Supp.    16 

Order  affirmed  and  Jndgment  ordered  tor  plainttlt.    SO  N.  E.  Bep.  (1. 

Thompson  v.  Ross 12  N.  Y.  Supp.  151 

Judgment  affirmed.    SO  N.  E.  Rep.  1161. 

Thorn  v.  Metropolitan  El.  Ry.  Co 9.  N.  Y.  Supp.  043 

Judgment  affirmed.    SO  N.  E.  Bep.  86S. 

Thorn  v.  Sutherland 16  N.  Y.  Supp.  881 

Judgment  affirmed.    SO  H.  E.  Bep.  864. 

Tienken,  In  re 16  N.  Y.  Supp.  470 

Jndnment  affirmed.    80  N.  E.  Bep.  100. 

Tifltv.  City  of  Buffalo 7  N.  Y.  Supp.  633 

Order  afllrmed.    SO  N.  E.  Bap.  88. 
Tolhurst  V.  Powers 15  N.  Y.  Snpp.  420 

Judgment  affirmed.    81  N.  E.  Bep.  826. 

Tompkins  v.  City  of  Oswego 15  K.  Y.  Supp.  871° 

Judgment  affirmed.    80  N.  E.  Bep.  87. 

Toms  V.  Greenwood 9  N.  Y.  Supp.  666 

Judgment  affirmed.    80  N.  E,  Kep.  67. 

Topp/Dg-'s  Estate.  In  re. . .  '  14  N.  Y.  Supp.  496 

Order  stflrmed.    80  S.  B.  HgJ  *rt4S. 
Town  of  Southampton  y   h'  ^t   4  N.  Y.  Supp.    75 

'^?^^'«i^-^i'.^^Sft*'^'^  :.^ 8  N.  Y.  Supp.  688 

'^'=^^iSS.^'^,l\}^^^^^    •••• » «•  Y-  «"pp-  ^ 
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Tmstees  of  Congregstiooal  Church  &  Societr  of  Cutchogue. 

In  re T.  ..18  N.  T.  Supp.  140 

Jndffmant  afflrmad.    10  N.  B.  Bsp.  At. 

Tucker  t.  United  Life  &  Aca  Ing.  Asa'n 16  K.  Y.  Supp.  068 

JndcniMitalBnDad.    M  M.  S.  Bap.  Ttt. 

Turnery.  Weston 16  N.  Y.  Supp.  778 

Jadsmant  sfllrined.    n  N.  B.  Bap.  U. 
DnderhHl  y.  Collins ~10  N.  Y.  Snpp.  680 

JndRinciit  affirmed.    SO  N.  S.  Bap.  5T6. 

United  States  Nat  Bank  y.  Swing M  N.  Y.  Supp.  668 

Jodgment  ravaraad  and  naw  trial  grantad.    M  N.  B.  Bap.  MH. 

Van  Antwerp  y.  Deyol 8  N.  Y.  Supp.  468 

Order  aflrmad,  and  Jndaaiant  abaolnta  randand  asalnat  appellant.   M 
N.  B.  Bep.  C8. 

Van  Campy.  Fowler.... 16  N.  Y.  Supp.  281 

JadRment  afflrmad.    SO  N.  E.  Bep.  1147. 

VanClesf  T.  Bums , 16  N.  Y.  Supp.  867 

JndKment  at  xeneral  term  rerened,  and  that  <rt  apedal  ttrm  afflrmad. 

50  N.  B.  Bap.  OSl. 

VanEtten  v.  Newton 8  N.  Y.  Supp.  478 

Judgment  afflrmad.    SI  M.  B.  Bap.  SS*. 

Van  Rensselaer  y.  Bull 17  N.  Y.  Supp.  117 

Order  afflrmed.    SO  N.  B.  Bap.  1147. 

Voghty.  City  of  Buffalo 14  N.  Y.  Supp.  759 

Order  of  freneral  term  rerened,  and  Judamant  ot  apaclal  term  afflrmad. 

51  N.  E.  Bep.  S40. 

Vroman  y.  Rogers 6  N.  Y.  Supp.  426 

Jodgment  affirmed.    SO  N.  E.  Bap.  S8S. 

Wadsworth  y.  Jewelers' &  Tradesmen's  Co. 9  K.  Y.  Supp.  711 

Judgment  afflrmad.    SS  N.  B.  Bsp.  1104. 

Wager  y.  Link .- 12  N.  Y.  Supp.   68 

Judgment  rarened  and  new  trial  granted.    SI  N.  B.  Bap.  SIS. 
Wainwrtghty.  Low 10  N.  Y.  Supp.  888 

Jodgment  affirmed.    SO  N.  E.  Bep.  747. 

Walker.  In  re 16  N.  Y.  Supp.  958 

Appeal  dlHmiaaed.    SO  N.  E.  Bep.  It. 

Walsh  y.  Mutual  Life  Ins.  Co.  16  N.  Y.  Supp.  697 

Judgment  of  general  term  rerened,  and  Jadgmant  ot  apedal  tarm  af- 
flrmed.   SI  N.  B.  Bep.  228. 

Walton  y.  Stewart 16  N.  Y.  Supp.    88 

Judgment  afflrmad.    SO  N.  B.  Bep.  (S. 

Warner  y.  Press  Publishing  Co 8  K.  Y.  Supp.  341 

Judgment  afflrmad.    SO  N.  E.  Bap.  SS8. 

WaUon.Inre ; (12  K.  Y.  Supp.  115 

Judgment  and  order  afflrmed.    SO  N.  E.  Bep.  (S.  l  14  N.  Y.  Supp.  465 

Weed  y.  Hamburg-Bremen  Fire  Ins.  Co 16  N.  Y.  Supp.  420 

Judmnent  afflrmad.    SI  N.  E.  Bap.  SSI. 

Weedy.  Hewlett 18  N.  Y.  Supp.  606 

Judgment  affirmed.    SO  N.  E.  Bep.  SS.  • 

Wells  y.  Garbutt „  9  N.  Y.  Supp.  968 

Judgment  afflrmad.    SO  N.  E.  Bep.  078. 

Westlakey.  Koch 8  N.  Y.  Supp.  665 

Judgment  reveraed  and  new  trial  granted.    SI  N.  B.  Bep.  S21. 

Wheatland  y.  Pryor 14  N.  Y.  Supp.  583 

Judgment  affirmed.    SO  N.  E.  Bap.  StS. 

White  y.  Eiseman 13  N.  Y.  Supp.  885 

Judgment  rereraed  and  naw  trial  granted.    SI  N.  E.  Bep.  276. 

White  y.  Witteman  Lithographic  Co 18  K  Y.  Supp.  188 

Judgment  affirmed.    SO  N.  E.  Kep.  2M. 
Whittemore's  Estate,  In  re 14  N.  Y.  Supp.  453 

Judgment  afflrmed.    SO  N.  B.  Bep.  t7. 

Widening  of  Washington  St..  In  re 14  N.  Y.  Supp.  470 

Order  afflrmed.    SO  N.  B.  Bap.  1160. 
Wilcox's  Will.  In  re 14  N.  Y.  Supp.  109 

Judgment  modtfled.    SO  N.  B.  Bep.  101. 
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WillettsT.  Hatch 11  N.  T.  Snpp.   7& 

Jadgment  sflrmed.    SON.  B.  Bap.  tsi. 

Williams  T.  United  States  Mut.  Ace.  Abs'h 14  N.  T.  Snpp.  728 

Jadcneni  reveraad  and  new  trial  granted.    81 M.  S.  Rep.  2n. 

WiUiamsT.  United  States  Trust  Co 14  N.  T.  Snpp.  603 

Jadement  aflniMd.    ai  N.  B.  Bap.  K. 
Wills  V.  Union  Bottling  Co 10  N.  T.  Snpp.  95» 

JadRment  affirmed.    SO  N.  B.  Bap.  lUl. 

WingT.  DeLaRionda 15  N.  T.  Snpp.  68S 

Jndgmant  affirmed.    SO  N.  E.  Bep.  tU. 
Woodworth  V.  Hodgson 18  N.  T.  Supp.  4»4 

Judgment  affirmed.    SO  N.  E.  ttup.  61k 

Woolsey  V.  New  York  El.  R.  Co 9  N.  Y.  Supp.  188 

Jadgnent  aSrslPd.    SO  N.  K.  Bap.  (87. 

Work  V.  Ogden 16  N.  T.  Snpp.  868 

Order  affirmed.    SO  N.  E.  Bep.  Utt. 

Wright  T.  Reiisem... IS  N.  Y.  Snpp.  690 

Judgment  affirmed,    tl  N.  E.  Bap.  21t. 

Wyan  y.  Central  fark,  N.  &  E.  R.  R.  Co 14  K.  Y.  Snpp.  ITS 

Judgment  reTsrsed  and  aaw  trfa)  grantad.    W  M.  B.  Ssp.  tSI. 

Yonngy.  Young ....18  H.  T.  Supp.  116 

Ordara  of  graeral  and  apadal  temia  raTarsad,  and  moUon  to  raaattla  aaaa 
dantad.    SO  M.  B.  Bap.  lOU. 
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SOHENDBL  et  Ol.  «.  Sn.TEB  tt  Ol. 

(thmnme  Court,  (Tenerat  Term,  fUr«t  Department    Febmttr7  18, 189S.) 

1.  TRADB-MaBK— WbA*  will.  BB    PbOTECTBD— ASBITBABT  WORDS. 

The  words  "ITiokel-In, "  nsed  to  designate  a  brand  of  cigars,  being  original,  arbi- 
trary, and  fandful.  and  not  descriptive  of  tbe  articles,  tnelr  grade  or  qualitT,  ar« 
entitled  to  the  protection  given  to  trade-marks.  Seiohow  ▼.  Baker,  OS  N.  T.  S9, 
followed. 

S.  BaMB— IlTFBINOEMENT— IXITATION. 

The  words  "If  idcel-Saved, "  used  to  designate  a  brand  of  cigars,  is  a  snffloiently 
close  resemblance  to  the  words  "Nlckel-ln, "  used  in  conneotion  with  the  manu- 
facture and  sale  of  similar  articles,  to  entiUe  the  originator  of  the  latter  term  to 
restrain  the  use  of  the  former. 

Appeal  from  special  term.  New  York  county. 

Action  by  Charles  Schendel  and  Michael  Deutsch  against  Samuel  (Silver  and 
others  to  restrain  infringement  uf  a  trade-mark.  Judgment  for  plaintiffs. 
Defendant  Silver  appeals.     AflBrmed. 

Argued  before  Van  Bkunt.  P.  ,J.,  and  O'Brien,  J. 

Marshall  P.  Stafford,  for  appellant.  Joteph  L.  Lmy,  (Benedtot  8.  Wise, 
of  counsel,)  for  respondents. 

Van  Brunt.  F.  J.  Tliis  action  was  brought  to  restrain  an  infringeaient 
of  a  trade-mark.  Tbe  respondents  were  manufacturers  of  cigars,  doing  bus- 
iness in  the  cilgr  of  New  York.  In  July,  1889,  they  adopted  as  the  designa- 
tion of  the  brand  of  cigars  which  they  manufactured  the  words,  "Nickel-In." 
This  designation  appeared  prominently  in  their  places  of  business,  and  was 
affixed  to  their  packages,  and  impressed  upon  their  boxes.  In  tlie  year  1890 
one  of  the  defendants,  in  conjuncliuu  with  others,  opened  a  cigar  store  in 
Brooklyn,  which  he  called  tlie  "Nickel-Saved"  cigar  store.  In  this  store  th« 
defendant  copied  the  various  devices  of  the  plaintifFs  to  attract  trade,  and 
also  attached  the  words  "Nickel-Saved"  as  a  trade-mark  to  his  cigars.  The 
plaintiffs  gave  evidence  upon  the  trial  showing  that  persons  had  been  deceived 
in  purchasing  the  cigars  nianufactured  by  the  defendant,  supposing  them  to 
be  those  manufactured  by  the  plaintiffs.  There  can  be  no  contention  what- 
ever that  tlie  adoption  of  the  trade-mark  "Nickel-Saved"  by  tlie  defendant 
was  not  in  the  hope  that  he  miglit  deceive  the  public  into  purchasing  his 
cigars,  supposing  them  to  be  those  manufactured  by  the  pf^intiffs,  and  which 
had  acquired  a  reputation.  And  the  only  question  which  it  is  necessary  to  dis- 
cuss upon  this  appeal  is  as  to  whether  the  plaintiffs  can  acquire  a  trade-mark 
in  the  combination  of  the  words  "Nickel-In"  in  connection  with  the  manufact- 
V.ISn.y.s.do.I — 1 
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ure  and  sale  of  cigars.  In  the  decision  In  the  case  of  Selehow  ▼.  Baker,  93  N. 
Y.  59,  it  aeeoDS  to  ua  tliat  the  right  to  acquire  such  a  trade-mark  is  clearly 
recognized.  In  that  case  it  was  held  that  the  manufacturer  who  has  invented 
a  new  name,  consisting  either  of  a  new  word,-  or  of  a  word  or  words  in  com- 
mon use  which  he  has  applid  for  the  first  time  to  his  own  manufactures,  or 
to  articles  mrfnufactured  for  him,  to  distinguish  it  from  those  manufactured 
and  sold  by  others,  if  the  name  be  not  generic  or  descriptive  of  tlie  article, 
and  not  used  to  denote  grade  or  quality,  but  is  arbitrary  and  fanciful,  he  is 
entitled  to  be  protected  in  its  use,  even  though  it  has  become  so  generally 
known  as  to  be  adopted  by  the  public  as  descriptive  of  the  article.  In  ttut 
case  tlie  plaintiffs  had  adapted  the  name  of  "Sliced  Animals"  to  certain  toys 
which  they  had  manufactured,  and  which  represented  vanous  objects  in  de- 
tached pieces,  to  be  put  together  by  the  child  using  the  toys,  thereby  form- 
ing the  complete  object;  and  it  was  held  that  this  was  an  arbitrary  use  of  a 
word  or  wonis  in  common  use,  not  at  all  generic  or  descriptive  of  the  article, 
and  which  did  not  denote  its  grade  or  qu^ity;  and  tliat,  therefore,  tiie  plain- 
tiffs could  acquire  a  trade-mark  therein.  So,  in  the  case  at  bar,  the  plaintiffs 
invented  a  combination  of  words  in  common  use  for  the  purpose  of  repre- 
senting articles  of  their  manufacture.  These  words  were  not  in  any  man- 
ner descriptive  of  the  article;  neither  did  they  denote  their  grade  or  quality; 
but  were  arbitrary  and  fanciful,  and  originated  with  the  plaintiffs.  This 
would  seem  clearly  to  entitle  them  to  the  protection  given  to  trade-marks,  in 
the  use  of  the  name  in  connection  with  the  manufacture  of  articles  sold  by 
them.  It  is  true  that  the  name  used  by  the  defendants  consisted  of  the 
words  "Xickel-Saved."  Bnt  it  is  apparent  that  this  combination  was  re- 
sorted to  for  the  purpose  of  possibly  escaping  the  result  of  an  infringement 
of  a  trade-mark,  but  being  so  near  a  resemblance  thereto  as  to  deceive  the 
public.  We  think.Hherefore,  that  the  plaintiffs  were  entitled  to  be  protected 
from  this  fraudulent  invasion  of  the  rights  which  they  had  acquired;  and 
that  the  Judgment  appealed  from  should  \ae  affirmed,  with  costs. 

O'fisisN,  J.,  concurs  in  result. 

MoRTiMEB  et  al.  V.  Metropolitan  El.  ICt.  Co.  et  at. 
Same  v.  New  York  £l.  B.  Ck>.  tt  al. 

ISupreme  Court,  Oeneml  Term,  First  Department.    February  18, 1893.) 

L  EiUtVATED  Railxoads — Invuribs  to  Property — Damages  to  Time  of  Trial. 

In  an  action  a^inst  an  elevated  railroad  company  to  enjoin  the  operation  of  Ita 
road,  and  to  recover  damages  to  property,  sustained  by  reason  thereof.  plaintUI 
may  recover  damages  accrued  up  to  time  of  trial.    Comeli  v.  RaUwtiv  Co.,  (Bup.) 
18  N.  Y.  Supp.  513,  distinguished. 
S.  Same — Damages  AccKui:<a  During  Lease. 

The  owner  of  the  fee-simple  of  premises  affected  by  the  operation  of  an  elevated 
railroad  may  recover  for  damages  accruing  while  the  property  was  in  possesaion 
of  a  tenanU    Hi?te  v.  BaUroad  Co.,  (Sup.)  13  N.  Y.  Supp.  51U,  followed. 

'    Appeal  from  special  term.  New  York  county. 

Action  by  William  Y.  Mortimer  and  another,  executors  of  Bichard  Morti- 
mer, deceased,  against  the  New  York  Elevated  liailroad  Company  and  an- 
other; also  (separate  case)  against  the  Metropolitan  Elevated  Railway  Com- 
pany. From  judgment  for  plaintiffs  in  both  cases  defendants  appeal.  Af- 
firmed. 

Argued  before  Van  Brunt,  P.  J.,  and  Lawrence  and  O'Brien,  JJ. 

Davtes,  Short  <ft  Tor/msend,  {Bdzoard  B.  Thornat,  of  counsel,)  for  appel- 
lants. John  W.  Pirsson,  {John  E.  Parsons  and  John  Alex.  Beall,  of  coan> 
■el,)  for  respondents. 
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Ljl.wb.bsgb,  J.  The  learned  jnstioe  who  tried  this  case  at  special  term 
found  that  the  construction  and  operation  of  the  defendants'  railways  in  front 
of  the  plaintifFs'  premises,  both  in  the  Bowery  and  Division  street,  have  most 
serionsly  impaired  the  easements  of  light  and  air  appurtenant  to  those  prem- 
ises. In  this  conclusion,  as  matter  of  fact,  after  examining  the  evidence,  we 
entirely  concur.  It  is  said,  however,  that  the  justice  erred  in  Sxing  both  tlie 
past  damages  and  the  compensation  to  be  paid  by  the  defendants.  Our  re- 
view of  tlie  evidence  convinces  us  that  nu  such  error  was  committed.  See 
opinion  of  Pattersom,  J.,  at  pages  60  and  61,  case.  The  evidence  which 
was  befure  the  trial  court  was  carefully  considered,  and  we  see  no  reason  for 
disturbing  the  judgment  which  was  reached.  It  does  not  appear  that  any 
error  was  committed  in  reference  to  determining  the  damages  to  which  the 
plaintiffs  were  entitled;  and  the  cn^e  of  Cornell  v.  Railway  Co.,  (Sup.)  13 
N.  Y.  Supp.  512.  513,  when  examined,  does  not  sustain  the  appellants'  con- 
tention. In  that  case  it  was  not  decided  that  a  plaintiff  in  an  action  of  this 
character  was  not  entitled  to  recover  damages  up  to  the  time  of  the  trial. 
There  were  two  inconsistent  findings  of  fact  in  the  case,  and  as  under  one 
of  tlioee  findings  it  appeared  that  damages  had  been  or  could  have  been 
awarded  for  a  period  of  more  than  six  years  from  the  commencement  of  the 
action,  and  as  the  court  were  of  the  opinion  that  the  damages  were  incapable 
of  division  or  reduction,  the  judgment  in  the  plaintiff's  favor  Wiis  reversed, 
and  a  new  trial  ordered.  No  such  question  is  presented  in  this  case.  The 
damages  here  allowed  for  rental  value  are  for  the  depreciation  between  July 
28,  1887,  and  August,  1890, — a  period  of  about  three  years.  A  further  point 
is  made  that  the  court  below  erred  in  refusing  to  consider  the  benefits  that 
had  accrued  from  the  construction  of  the  railways,  but  we  find  no  error  in 
that  respect.  The  court  found  as  matter  of  tact  that  there  were  no  such 
benefits  proven,  and  therefore  refused  to  find  the  finding  i^  that  respect  which 
was  tendered  by  the  defendants,  and  by  that  refusal  necessarily  passed  upon 
that  question.  The  point  that  the  plaintiffs  are  not  entitled  to  recover  dam- 
ages for  injuries  inflicted  during  the  period  embraced  in  the  lease  has  already 
been  passed  npon  adversely  to  the  appellants  in  the  case  of  Htne  v.  BaiU 
road  Co.,  (Sup.)  18  N.  Y.  Supp.  510.  We  are  therefore  of  the  opinion  that 
each  of  the  cases  was  properly  decided  by  the  special  term,  and  that  the 
judgments  there  rendered  should  be  affirmed,  with  costs  and  disbursements. 

All  concur. 


WHrTNEY  V.  Whitney  et  oL 
(Supreme  Court,  General  Term,  Fourth  Department.    February,  1899.) 

WnuLS — Action  to  CosaTKCs — Jukissiction. 

Code  Civil  Proc.  i  isee,  wbloh  provides  that  "the  validity,  oonstmction,  or  effect, 
under  the  laws  of  the  state,  of  a  testamentary  disposition  oi  real  property  situated 
within  the  state,  or  of  an  interest  in  such  property,  whioh  would  descend  to  the 
heirs  of  an  intestate,  may  be  determined,  in  an  action  brought  for  that  purpose,  in 
like  manner  as  the  validity  of  a  deed  purporting  to  convey  land  may  be  deter- 
mined, "  does  not  authorize  such  an  action  merely  to  test  the  legal  title  to  land,  but 
the  action  can  be  maintained  only  when  a  trust  under  the  will  is  involved,  by  virtue 
of  which  equity  acquires  jurisdiction. 

.  SAlfE— ESTATB  DeVIBEO. 

A  will  directed  that  the  "rents,  interest,  and  avails"  of  a  certain  farm,  to  be  held 
in  trust,  be  paid  to  testator's  son,  C. ;  "that  if  C.  should  return  home,  and  become 
steady,  and  wish  to  occupy  said  farm, "  the  trustee  "may  convey  the  same  to  him. " 
Ho  other  disposition  was  made  of  the  farm  in  the  will.  C.  occupied  anS  controlled 
the  farm  for  41  years,  and  until  his  death,  receiving  all  the  rents  and  profits,  bnt 
it  was  not  deeded  to  him  by  the  trustee.  Held,  that  it  was  testator's  intention 
that  C.  should  have  the  entire  benefit  of  the  taroi,  and  that  on  bis  death  it  should 
go  to  his  wife  and  children. 

Appeal  from  judgment  on  report  of  referee. 
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Action  in  eqnlty  by  Christina  C.  Whitney  against  Emily  Whitney  and  others 
for  a  construction  of  tlie  last  will  of  Joshua  Whitney,  and  to  recover  cer- 
tain lands.  Plaintiff  had  judgment  on  the  report  of  a  referee,  and  Emily 
Whitney,  Mary  W.  I^wrence,  and  Jennie  O.  Wliitney  appeal.     Reversed. 

The  complaint  alleged  that  on  the  20th  day  of  February,  1844,  Josliua 
Whitney  made  his  last  will  and  testament,  in  due  form  of  law,  to  pass  real 
and  personal  estate;  that  he  died  at  Binghamton,  N.  Y.,  on  tlie  IStb  of  April, 
1845,  leaving  said  last  will  and  testament,  without  Itaving  revoked  or  altered 
the  same;  that  said  will  was  duly  proved  and  admitted  to  probate  pursuant 
to  law  on  tlie  4th  of  April,  1855,  as  a  will  of  real  and  personal  property,  and 
letters  testamentary  were  duly  granted  to  Thomas  O.  Waterman,  Franklin 
Whitney,  and  Washington  Whitney,  who  duly  qualified  as  such  executors 
and  assumed  the  execution  of  the  will;  that  all  of  said  executors  have  since 
died;  that  George  Whitney,  named  in  saiid  will,  died  in  the  year  1863,  and  the 
defendants  George  Whitney,  Rhoda  Whitney,  and  Charles  W.  Keeler  were 
entitled  to  whatever  interest  in  the  estate  of  the  testator  said  George  Whitney 
would  have  been  entitled  to  as  residuary  devisee  if  living;  that  Franklin 
Whitney,  named  in  said  will,  died  before  the  commencement  of  this  action, 
and  the  defendants  Jane  C.  Haskins,  Pamelia  W.  Rogers,  Caroline  W.  Ronk, 
Fannie  C.  W.  Smith,  and  the  plaintiff  were  his  children,  and  entitled  to 
whatever  interest  in  the  estate  of  said  testator  Franklin  Whitney  would  have 
been  entitled  to  as  residuary  devisee  if  living;  that  Washington  Whitney, 
named  in  said  will,  died  Iwfore  the  commencement  of  this  action,  and  the  de- 
fendants Franklin  Whitney,  Rufus  P.  Whitney,  Henry  J.  Whitney,  Frederick 
A.  Whitney,  and  Frank  H.  Whitney  were  entitled  to  whatever  interest  in  the 
estate  said  Washington  Whitney  would  have  been  entitled  to  as  residuary  dev- 
isee iC  living;  that  Pamelia  W.  Waterman,  named  as  one  of  the  four  l>ene- 
flciaries  in  the  residuary  clause  of  said  will,  died  before  the  commencement  of 
this  action,  and  her  heirs  and  next  of  kin  on  or  about  August  12,  1867,  as- 
signed and  released  their  interest,  right,  and  title  in  tlie  estate  of  said  testator 
to  the  other  residuary  devisees  and  legatees  or  to  their  representatives;  that 
Emily  Whitney  is  the  widow  of  Charles  Whitney,  who  died  on  or  about  the 
26th  of  April,  1885;  that  Washington  Whitney,  named  as  trustee  in  said  will 
of  the  Conklin  farm,  died  on  or  about  the  14th  of  March,  1875,  and  during 
his  life-time  did  not  convey  any  portion  of  said  farm;  that  the  defendants 
Mary  Lawrence  and  Jennie  Whitney  were  the  children  of  Charles  Wliitney, 
and,  with  the  defendant  Emily  Whitney,  are  in  possession  of  the  Conklin 
farm,  and  have  been  since  the  death  of  Charles  Whitney,  and  are  receiving 
the  use,  rents,  and  avails  of  the  same;  that  upon  the  de>ith  of  Charles  Whit- 
ney the  Conklin  farm,  not  having  been  disposed  of  by  Washington  Whitney, 
passed  to  the  representatives  or  successors  in  interest  of  the  residuary  dev- 
isees under  said  will;  that  the  defendants  nami^d  as  representing  or  being 
successors  in  interest  to  said  George  Whitney,  deceased,  are  entitled  to  one- 
third  of  said  farm ;  that  the  plaintiff  and  the  defendants  named  as  represent- 
ing or  being  successors  in  interest  to  said  Franklin  Whitney,  deceased,  are 
entitled  to  one-third  of  said  farm;  that  the  defendants  named  as  representing 
or  being  successors  in  interest  to  Washington  Whitney,  deceased,  are  entitled 
to  the  remaining  one-third  interest  in  said  farm;  that  the  defendants  Emily 
Whitney,  Mary  Lawrence,  and  Jennie  Whitney,  bein^  in  possession,  claim 
to  be  entitled  to  and  to  own  said  farm.  The  plaintiff  demanded  judgment 
for  a  construction  of  said  will,  and  that  the  farm  be  decreed  to  belong  to  the 
representatives  or  successors  in  interest  of  the  residuary  devisees  named  in 
said  will,  and  that  the  defendants  Emily  Whitney,  Mary  Lawrence,  and 
Jennie  Whitney  be  perpetually  enjoined  from  impeaching  or  otherwise  mak- 
ing any  claim  in  contravention  of  such  judgment  or  decree.  The  defendants 
admitted  many  of  the  allegations  of  the  complaint,  but  denied  that  upon  the 
death  of  Charles  Whitney  the  Conklin  farm  passed  to  the  representativea  oi 
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successors  in  interest  of  the  residuary  deviseps  under  said  will.  Tliey  also 
alleged  that  the  plaintiff  bad  not  ttie  right  to  maintain  this  action;  tliat  the 
complaint  did  not  state  a  cause  of  action;  that  l>7  the  terms  of  the  will  all  the 
beneficial  interest  in  said  farm  was  vested  in  Charles  Whitney,  and  upon  bis 
death  descended  to  Iiis  heirs  or  personal  representatives.  They  also  set  up 
the  statute  of  limitations. 

The  evidence  disclosed  that  Joshua  Whitney,  then  of  the  village  of  Bing- 
haniton,  Broome  county,  N.  Y.,  made  his  last  will  and  testament,  under  his 
hand  and  seal,  in  due  form,  to  pass  real  and  personal  estate,  which  was  dated 
February  25,  1844,  of  which  the  following  is  a  copy:  "I,  Joshua  Whitney, 
of  Chenango.  Broome  county,  and  state  of  New  York,  do  make  my  last  will 
and  testament  in  the  manner  and  form  following,  that  is  to  say:  I  give, 
devise,  and  bequeath  unto  my  wife,  Julia,  and  Mary,  my  daughter,  the  bal- 
ance now  remaining  of  my  homestead  or  farm,  containing  about  one  hun- 
dred and  fifty  acres,  including  the  land  and  premises  now  occupied  by  Whit- 
ney and  Doolittle;  also  the  buildings  and  lots,  parts  of  said  farm,  and  as  at 
present,  either  under  contract  or  lease,  together  with  all  my  household  f  urni- 
tore,  farming  tools,  live-stock,  farming  produce,  either  harvested  or  growing 
at  my  decease,  carriages,  sleighs,  and  harnesses.  The  real  properly  to  be  held 
by  them  as  tenants  in  common  until  the  death  of  my  wife,  when  the  real  as 
well  as  personal  property  before  described  shall  be  equally  divided  between 
my  daughter  Mary  and  Franklin  Whitney  in  fee;  but  inasmuch  as  my  wife 
may  prefer  receiving,  in  lieu  of  the  provisions  aforesaid,  a  fixed  annual  sum 
of  money,  now  it  is  my  will  that  if  my  wife  shall  agree  with  my  son  Frank- 
lin to  pay  her,  in  lieu  of  the  provisions  aforesaid,  a  fixed  annual  sum  of 
money,  and  shall  fully  enter  into  and  complete  such  agreement,  then  it  is  my 
will  that  the  said  real  and  personal  property  shall  forthwith  be  vested  in  my 
said  son  Franklin  and  daughter  Mary,  one-half  to  each  in  fee.  The  above 
devise  and  bequest  to  my  wife  is  in  lieu  and  in  full  for  her  right  of  dower 
in  my  estate.  I  give  and  devise  to  Washington  Whitney  the  Gonklin  farm  of 
about  one  hundred  and  sixty  acres,  being  the  east  part  of  lot  No.  2,  Bing- 
ham's patent.  S.  S.  Susquehanna  river,  occupied  at  present  by  Whitney  and 
Conroy,  the  same  to  be  lield  in  trust;  that  is  to  say,  after  the  expiration  of 
the  present  lease  to  William  Whitney,  recently  made,  he,  the  said  Washing- 
ton, may  either  lease  the  same,  or,  if  he  should  think  l)est.  may  sell  or  dis- 
pose of  it,  and  to  pay  over  to  my  son  Charles  the  rent,  interest,  or  avails  of 
said  farm,  in  such  sums  as  he,  the  said  Washingtun,  may  deem  most  prudent, 
to  meet  the  personal  necessities  of  the  said  Charles,  and  to  guard  against  his 
improvidence.  It  is,  however,  my  will  tliat  if  Charles  should  return  home, 
and  become  steady,  and  wisli  to  occupy  said  farm,  the  said  Washington  may, 
if  he  thinks  l)est,  convey  the  same  to  the  said  Cliarles.  Having  heretofore 
advanced  to  my  son  Virgil  Whitney,  in  lands,  moneys,  etc.,  what  I  consider 
to  l)e  Ills  just  share  in  my  estate,  I  therefore  do  not  make  any  devise  or  be- 
quest to  him  in  this,  my  last  will  and  testament.  Having  also  heretofore  ad- 
vanced to  my  son  Vincent  Whitney,  in  lands,  what  I  consider  to  be  his  just 
share  of  my  estate.  I  therefore  do  not  make  any  devise  or  bequest  to  him 
in  this,  my  last  will  and  testament.  Having  also  heretofore  advanced 
to  my  son  Joshua  Whitney,  in  lands,  money,  etc.,  what  I  consider  to  be 
bis  JQSt  share  of  my  estate,  I  therefore  do  not  make  any  devise  or  l>e- 
qnest  to  him  in  this,  my  last  will  and  testament.  I  give  and  bequeath  to  ihe 
Iieirs  of  William  Whitney,  deceased,  all  advances  made  iiim.in  his  life-time, 
and  also  two  thousand  acres  of  land  on  St.  John's  river,  Florida,  formerly 
owned  by  said  William.  I  hereby  appoint  Thomas  G.  Waterman,  Franklin 
Whitney,  and  Wasliingtou  Whitney  my  executors  of  this,  my  last  will  and 
testament.  I  give,  devise,  and  bequeath  unto  my  said  executors,  the  survivor 
or  survivors  of  them,  and  to  their  heirs  and  assigns,  all  the  residue  of  my 
property,  real,  personal,  and  mixed,  wheresoever  situated,  in  trust,  and  for 
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the  ases  itnd  purposes  hereinafter  expressed;  that  is  to  say,  in  trust  that  they, 
the  said  executors,  the  survivor  or  survivors  of  them,  shall,  as  soon  as  may 
be  after  my  decease,  collect,  sue  for.  and  recover  the  money  or  moneys  due  or 
owing,  or  which  shall  thereafter  become  due,  by  reason  of  any  bonds,  riebts, 
and  demands;  and  to  sell  and  dispose  of  all  my  real  estate,  wheresoever 
situated,  and  every  part  and  parcel  thereof,  and  convert  the  same,  as  soon  as 
conveniently  may  be,  into  reaidy  money,  for  tlie  uses  and  purposes  hereinafter 
mentioned;  and  on  such  sale  or  sales  to  make  and  execute  to  the  purchaser 
or  purchasers  all  necessary  assignment  or  assignments,  writings  or  deeds, 
to  the  same  purchaser  or  purchasers,  and  to  their  several  heirs  or  assigns,  aa 
may  be  proper  and  necessary,  fur  the  purpose  of  giving  to  them,  or  any  of 
them,  the  legal  and  equitable  right  and  claim  to  the  same,  and  every  part 
thereof.  And  I  do  further  direct  that  when  all  the  above-recited  property 
shall  be  sold,  disposed  of,  and  converted  into  ready  money,  in  the  manner 
above  directed  or  otherwise,  which  may  or  shall  remain  after  the  payment  of 
my  just  debts  and  necessary  expenses,  shall  be  divided  in  just  and  equal  pro- 
portions, share  and  share  alike,  between  the  following  of  my  children,  to- wit: 
Unto  Pamelia  Waterman,  George  Whitney,  Washington  Whitney,  and  Frank- 
lin Whitney,  after  deducting  from  the  share  or  proportion  of  each  the  suras 
which  they  have  respectively  received  of  me  for  their  advancement  in  the  world, 
to-wit:  From  the  share  of  Pamelia  Waterman,  seven  thousand  dollars,  for 
farm-house  in  village,  furniture  hitherto  given,  and  the  one-fourth  part  of  the 
spring  property;  from  the  share  of  George  Whitney,  the  sum  of  three  thousand 
five  hundred  dollars,  for  farm  on  which  he  now  lives;  from  the  share  of  Wash- 
ington Whitney,  tlie  sum  of  four  thousand  dollars,  for  the  farm  where  £.  Brown 
now  lives,  and  goods  had  of  J.  Whitney  &  Son;  from  the  share  of  Franklin 
Whitney,  the  sum  of  five  thousand  dollars,  for  goods  and  village  property, 
also  Ufty  acres  of  land  of  lot  No.  7  and  part  of  Cook's  bond.  I  do  hereby  au- 
thorize the  said  executors,  if  they  should  think  best,  to  divide  among  the  said 
heirs,  in  just  and  equal  proportions,  as  heretofore  mentioned,  all  and  singular 
the  real  and  personal  property  so  devised  and  bequeathed  to  the  said  executors 
in  trust,  after  paying,  as  before  mentioned,  all  my  just  debts  and  necessary 
expenses.  I,  Joshua  Whitney,  do  hereby  revoke  all  wills  by  me  before  at  any 
time  made.  In  witness  whereof  I  have  hereunto  set  my  hand  and  seal  this 
26lh  day  of  February,  one  thousand  eight  hundred  and  forty-four.  Joshua 
Whitnbt.     [Seal.]" 

The  testator  died  on  the  ISth  of  April,  1845.  His  will  was  duly  admitted 
to  probate,  and  letters  testamentary  duly  granted  to  the  executors  named 
therein,  who  qualified  as  such,  and  entered  upon  the  duties  of  their  trust. 
All  of  the  executors  named  in  said  will  died  before  the  commencement  of  this 
action.  The  testator  left  him  surviving  Charles  Whitney,  a  son,  who  is 
mentioned  in  the  will,  and  who  was  at  the  death  of  the  testator  30  years  of 
age,  unmarried,  of  unsteady  habits,  away  from  home,  and  occasionally  drank 
intoxicatipg  liquors  to  excess.  In  1851,  Charles  murried  the  defendant  Emily 
Wliitney.  Charles  Whitney  died  intestate  on  the  26th  of  April,  1885,  leaving 
the  defendant  Emily  Whitney  bis  widow,  the  defendants  Mary  Lawrence  and 
Jane  O.  Whitney,  who  are  his  only  heirs  at  law  and  next  of  kin,  both  of 
whom  are  over  the  age  of  21  years.  In  1854  Charles  Whitney  returned 
home,  and  wished  to  occupy  the  Conklin  farm,  and,  with  the  consent  of  Wash- 
ington Whitney,  the  trustee  named,  moved  upon  the  farm  with  his  family, 
and  resided  there  until  the  year  1870  or  1871,  when  the  house  was  burned, 
and  he  moved  elsewhere.  From  1854  to  1885,  the  time  of  his  death,  he  con- 
trolled the  farm,  and  received  the  income  and  rents  therefrom.  Since  1879, 
and  during  her  father's  life-time,  Mary  Lawrence  contributed  to  the  support 
of  her  father  and 'his  family  an  amount  which  nearly  equaled  the  value  of 
the  farm  in  question,  and  with  the  improvements  made  by  her  exceede-i  its 
value.     Washington  Whitney,  the  trustee  named  in  said  will,  died  about  the 
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14th  of  March.  1875,  and  did  not  duriog  his  life-time  convey  the  Conklin 
farm.  The  18th  of  March,  1875,  Stephen  €.  Millard  was  dnly  appointed  trus- 
tee in  the  place  of  Washington  Whitney,  deceased.  Millard  never  conveyed 
this  farm.  The  funeral  expenses  of  Cliarles  Whitney,  amounting  to  6125, 
remain  unpaid.  Tbe  appellants  were  in  possession  of  the  faVm,  and  have 
been  since  the  death  of  Charles  Whitney.  Tbe  farm  consists  of  about  160 
acres,  and  is  worth  about  $4,000. 

Most  of  the  foregoing  facts  were  found  by  the  referee,  and  as  conclusions 
of  law  he  held:  "First.  That  the  said  Conklin  farm  is  vested  in  and  belongs 
to  tbe  representatives  or  successors  in  interest  of  said  residuary  devisees, 
namely:  To  each  of  the  defendants  George  Whitney.  Rlioda  Wbitney^nd 
Cbarlee  W.  Keeler,  one-ninth  thereof;  to  each  of  tbe  defendants  Jane  C.%as- 
kios.  Pamela  W.  Bogers,  Caroline  W.  Ronk,  Fannie  0.  W.  Smith,  and  the 
plaintift,  Christina  C.  Whitney,  one-flfteenth  thereof;  to  each  of  the  defend- 
ants Franklin  Whitney,  llufus  F.  Whitney,  and  Henry  J.  Whitney,  one- 
twelfth  thereof;  to  the  defendant  Fred.  A.  Whitney,  one  thirty-sixth  thereof; 
and  to  the  defendant  Frank  H.  Whitney,  one-eighteenth  thereof.  Beyond. 
That  the  funeral  expenses  of  Charles  Whitney,  deceased,  amounting  to  about 
the  sum  of  9125,  with  interest  thereon  from  the  26th  day  of  April,  1885,  are 
a  lien  and  charge  upon  said  Conklin  farm,  and  should  be  paid  out  of  the 
avails  thereof.  Third.  That  the  plaintiff  is  entitl»Ml  to  Judgment  and  decree 
perpetually  enjoining  and  restraining  the  defendants  Emily  Whitney,  Mary 
lAwrence,  and  Jennie  Wiiitney  from  impeaching  or  otherwise  making  any 
claim  In  contravention  of  such  Judgment  and  decree,  or  from  making  any 
claim  to  said  Conklin  farm  or  premises,  or  the  rents,  issues,  and  profits  tbere- 
from.  Fourth.  That  the  plaintiff  is  entitled  to  a  judgment  for  the  appoint- 
ment of  a  receiver  of  said  Conklin  farm  or  premises,  its  issues,  rents,  and 
profits,  and  to  take  possession  thereof,  and  deliver  the  same  tu  the  plaintiff 
and  tbe  defendants  named  in  the  first  conclusion  of  law  herein,  together  with 
her  coats  and  disbursements  of  this  action  to  be  taxed  by  the  clerk  of  Broome 
county,  X.  Y.,  and  paid  out  of  said  Conklin  farm  or  the  avails  thereof,  but 
without  costs  against  the  defendants  Emily  Whitney,  Mary  Lawrence,  and 
Jennie  Whitney,  and-judgment  is  hereby  ordered  accordingly." 

The  appellants  requested  the  referee  to  find:  "(1)  That  had  the  value  of 
said  farm,  and  tbe  rents,  issues,  profits,  and  avails  thereof,  been  paid  over  to 
said  Charles  Whitney  after  the  death  of  said  Joshua  Whitnoy,  in  such  suras 
as  to  meet  the  personal  necessities  of  said  Charles,  tbe  whole  value  of  said 
farm  would  have  been  required  and  paid  over  to  said  Charles  t>efore  bis 
death.  (2)  That  upon  the  death  of  Charles  Whitney  all  benoHcial  interest  in 
said  farm  passed  to  the  defendants  Mary  W.  Lawrence,  Jane  0.  Whitney,  and 
Emily  Whitney.  (S)  That  upon  the  death  of  Charles  Whitney  all  of  the  ben- 
eficial interest  in  said  farm  passed  to  the  defendants  Mary  W.  Lawrence  and 
Jane  O.  Whitney,  subject  to  whatever  rights  therein  the  defendant  Emily 
Whitney  acquired  therein  upon  the  death  of  Charles  Whitney,  as  the  widow  of 
said  Charles.  (4)  That  the  said  f&rm  did  not  pass,  and  has  not  passed,  under 
the  residuary  clause  in  said  will.  (5)  That  no  interest  in  said  farm  passed 
under  the  residuary  clause  in  said  will.  (6)  That  the  said  residuary  clause 
io  said  will  is  void  as  a  trust,  and  no  title  to  real  estate  passed  under  the  re- 
siduary clause  In  said  will.  (7)  That  the  plaintiff  is  not  entitled  to  maintain 
an  action  for  the  construction  of  the  will  in  question.  (8)  That  tlie  twenty 
years'  statute  of  limitations  is  a  bar  to  the  maintenance  of  this  action  by  the 
plaintiff.  (9)  That  the  ten  years'  statute  of  limitations  is  a  bar  to  the  main- 
tenance of  this  action  by  the  plaintiff.  (10)  That  tbe  statute  of  limitations 
is  a  bar  to  the  maintenance  of  this  action  by  the  plaintiff.  (11)  That  by  ad- 
verse possession  the  title  of  the  defendants  in  said  farm  has  become  absolute. 
(12)  As  a  question  of  laches,  the  court  should  refuse  to  entertain  this  action." 

Tbe  referee  refused  to  find  as  thus  requested,  and  to  such  refusal  the  ap- 
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pellanta  duly  excepted.  They  also  excepted  to  the  conclusions  of  law  made 
and  filed  by  said  referee,  and  to  each  of  sach  conclusions.  There  is  nothing 
in  the  appeal-book  or  judgment  roll  to  show  that  the  summons  in  this  action 
was  served  upon  any  of  the  defendants  except  tlie  appellants.  On  the  trial, 
however,  all  the  defendants,  except  the  appellants,  appeared  by  George  Whit- 
ney as  their  attorney,  and  he  also  appeared  as  attorney  for  them  as  respond 
ents  upon  this  appeal. 

Argued  before  Hardim,  P.  J.,  and  Martin  and  Mebwin,  JJ. 

A.  D.  Wales,  for  appellants.  F.  F.  Williams,  tor  respondent  Christina  G. 
Whitney.    George  Whitneg,  for  other  respondents. 

MJ^TiN,  J.  At  the  threshold  of  this  investigation  the  question  is  pre* 
sented  whether  this  action  can  be  maintained.  The  action  was  in  form  ao 
action  in  equity  to  obtain  a  construction  of  the  last  will  and  testament  of 
Joshua  Whitney,  deceased,  but  its  manifest  object  and  purpose  was  to  de- 
termine the  legal  title  to  certain  real  estate  which  was  in  the  possession 
of  the  appellants.  The  appellants  contend  tliat  as  the  questions  involved  re- 
lated to  real  estate  only,  and  did  not  include  the  consideration  of  any  existing 
trust,  this  suit  cannot  be  maintained.  It  is  quite  obvious  that,  while  the  de- 
termination of  this  case  may  have  involved  to  some  extent  the  construction 
of  Joshua  Wliitney's  will,  still  such  construction  was  necessary  only  to  the 
extent  of  determining  who  had  the  legal  title  to  the  real  estate  in  question, 
and  involved  Ao  question  as  to  any  existing  trust.  Whether,  under  such  cir- 
cumstances, a  suit  in  equity  can  be  maintained  for  the  construction  of  a  will 
and  the  determination  of  the  title  to  the  real  property  claimed  under  it,  wliere 
the  questions  involved  could  be  determined  in  an  action  at  law  to  recover  the 
possession  of  the  premises,  is  the  precise  question  we  are  called  upon  to  de- 
termine. Tbequrstion  under  what  circumstances  such  a  suit  might  be  main- 
tained was  somewhat  discussed  in  Bovoers  v.  Smith,  10  Paige,  193,  and  in 
that  case  Chancellor  Walworth  said:  "I  am  not  aware  of  any  case  in  which 
an  heir  at  law  of  a  testator,  or  a  devisee,  who  claims  a  mere  legal  estate  in 
the  real  property,  where  there  was  no  trust,  has  been  allowed  to  come  into  a 
court  of  equity  for  the  mere  purpose  of  obtaining  a  judicial  construction  of 
the  provisions  of  the  will.  On  the  contrary,  the  decision  of  such  legal  ques- 
tions belongs  exclusively  to  the  courts  of  law,  except  where  they  arise  inci- 
dentally in  this  court  in  the  exercise  of  its  legitimate  powers,  or  where  the 
court  has  obtained  jurisdiction  of  the  case  for  some  other  purpose."  Again, 
in  Post  V.  Miner,  33  N.  Y.  602,  Dknio,  C.  J.,  said:  "The  plaintiffs  had  no 
right  to  institute  this  suit,  to  settle  the  construction  of  the  will.  They  were, 
at  best,  only  heirs  at  law  of  the  testator;  and  if  the  devise  of  the  homestead 
was  void,  as  they  contend,  they  had  only  to  bring  their  direct  action  in  the' 
nature  of  ejectment  to  recover  their  shares  in  the  premises.  Botoers  v.  Smith, 
10  Paige,  193.  Although  the  supreme  court  has  general  jurisdiction  ai  law 
and  in  equity,  it  cannot  entertain  an  action  for  equitable  relief,  wliere  such 
an  action  could  not  have  been  sustained  in  a  court  of  equity,  though  they 
might  have  sued  at  law  in  another  form  of  action. "  Judge  Foloer,  in  Bai- 
lep  V.  Briggs,  56  N.  Y.  413,  had  the  same  question  under  consideration,  and 
stated  tlie  rule  as  follows:  "It  is  when  the  court  is  moved  in  behalf  of  an  ex- 
ecutor, trustee,  or  cestui  que  titust,  and  to  insure  a  correct  administration  of 
the  power  conferred  by  a  will,  that  jurisdiction  is  had  to  give  a  construction 
to  a  doubtful  or  disputed  clause  in  a  will.  The  jurisdiction  is  incidental  to 
that  over  trusts."  The  rule  as  stated  by  Judge  Polqer  was  expressly  ap- 
proved by  the  court  in  Chipman  v.  Montyomery,  63  N.  Y.  230,  and  Allen, 
J.,  said:  "It  is  by  reason  of  the  jurisdiction  of  the  court  of  chancery  over 
trusts  that  courts  having  equity  powers,  as  an  incident  of  that  jurisdiction, 
take  cognizance  of  and  pa.ss  upon  the  interpretation  of  wills.  They  do  not  take 
jurisdiction  of  actions  brought  solely  for  the  construction  of  instruments  of 
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that  character,  or  when  only  legal  rights  are  in  controversy."  The  same  rule 
was  recognized  in  Monarque  v.  Munarque,  80  N.  Y.  321.  In  Dill  ▼.  WUtier, 
88  17.  Y.  153,  it  was  held  that  an  executor  could  not  maintain  an  HCtion  for 
the  conatruclion  of  a  clause  of  a  will  disposing  of  real  estate,  unless  hn  was 
invested  willi  a  trust  under  the  will  in  reference  to  the  subject-matter  of  the 
devise.  Again,  in  Wager -v.  Wager,  89  N.  Y.  161,  it  was  held  that  an  heir  at 
law  or  devisee,  who  claims  a  mere  legal  estate  in  real  properly,  wlien  tliere  is 
no  trust,  cannot  come  into  ii  court  of  equity  for  the  mere  purpose  of  obtaining 
a  judicial  construction  of  the  provisions  of  the  will.  The  question  was  also 
considered  in  Weed  v.  Weed,  94  N.  Y.  243,  and  Andrews,  J.,  staled  as  the 
rule  that  "a  devisee  who  claims  a  mere  legal  estate  in  real  property  of  the 
testator,  where  there  is  no  trust,  cannot  maintain  an  action  for  the  construc- 
tion of  the  devise,  but  must  assert  liis  title  by  ejectmt-ut  or  other  legal  ac- 
tion, or,  if  in  possession,  must  await  an  attack  upon  it,  and  set  up  the  devise 
in  answer  to  the  hostile  claim."  That  the  foundation  of  jurisdiction  in  such 
a  case  rests  on  the  jurisdiction  which  a  court  of  equity  has  over  trusts  was 
again  recognized  in  Horton  v.  Cantwell.  108  N.  Y.  267,  15  N.  E.  Bep.  546, 
In  Anderson  v.  Anderson,  112  N.  Y.  110.  19  K.  £.  Bep.  427,  it  was  said  by 
Fbckham,  J.:  "Ttie  jurisdiction  of  courts  of  equity,  in  considering  doubtful 
or  disputed  clauses  in  a  will,  has  been  held  with  entire  uniformity  by  the 
courts  of  this  state  to  result  from  its  jurisdiction  over  trusts,  and  that  exists 
only  when  tlie  court  is  moved  on  behalf  of  an  executor,  trustee,  or  cestui  que 
trust,  and  to  enforce  a  correct  administration  of  the  power  conferred  by  the 
will."  After  citing  Weed  v.  Weed,  supra,  and  stating  the  doctrine  there 
held,  the  judge  says:  "It  is  true  that  was  an  action  for  the  construction 
of  certain  clauses  in  a  will,  and  hence  is  not  directly  in  point  here.  But  it 
shows  the  tendency  of  the  court  to  continue  in  the  same  path  it  has  trod  for 
many  years,  by  denying  jurisdiction  in  equity  in  matters  regarding  wills  sep- 
arated from  trusts,  and  to  send  to  the  legal  branch  of  the  court  questions  of 
that  nature  for  determination." 

This  review  of  the  authorities  discloses  that  from  1843  until  1889  the  high- 
est courts  and  the  most  eminent  judges  of  the  state  have  uniformly  held  that 
an  action  in  equity  fur  tlie  construction  of  a  will  could  be  maintained  only  by 
virtue  of  its  jurisdiction  over  trusts,  and  that  such  jurisdiction  does  not  exist 
except  where  the  action  is  brought  by  an  executor,  trustee,  or  cestui  que  trust 
to  enforce  a  correct  administration  of  the  powers  conferred  by  the  will. 
While  it  has  been  held  that  where  a  trust  existed,  and  a  suit  in  equity  was 
brought  to  enforce  the  execution  of  it,  the  court  having  thus  acquired  juris- 
diction might,  in  such  a  suit,  construe  a  will,  and  determine  such  legal  ques- 
tions as  might  incidentally  arise,  still  no  such  jurisdiction  has  been  held  to 
exist,  except  where  the  purpose  of  the  action  was  to  enforce  the  trust  con- 
tained in  the  will.  Certainly  this  action  was  not  brought  to  enforce  the  exe- 
cution of  any  trust  contained  in  the  will  of  Joshua  Whitney.  The  learned 
referee  has  held  that  the  trust  created  by  the  will  was  fully  executed,  and 
that  the  power  in  trust  to  sell  the  premises  or  convey  them  to  Charles  ter- 
minated with  his  death;  hence  there  could  have  been  no  trust,  or  power  in 
trust,  which  could  have  been  enforced.  The  clear  and  manifest  purpose  of 
this  suit  was  to  establish  the  rights  of  the  plaintiff,  and  the  defendants,  other 
than  the  appellants,  to  the  premises  in  question.  The  rights  claimed  were  as 
successors  in  title  to  the  residuary  legatees.  Those  were  merely  legal  rights, 
and,  if  the  doctrine  of  the  authorities  cited  is  to  control,  should  be  enforced, 
as  such,  by  an  action  of  ejectment  or  other  legal  action.  The  doctrine  of  the 
cases  cited  requires  us  to  hold  that  this  action  cannot  be  maintained,  unless 
sufficient  authority  to-  justify  such  an  action  is  given  by  section  1866  of  the 
Code  of  Civil  Procedure.  The  respondents  contend  that  that  section  directs 
the  exercise  of  jurisdiction  in  such  a  case,  even  though  no  trust  is  involved. 
Its  provisions,  so  far  as  applicable  to  this  question,  are:  "The  validity,  Ion- 
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'itruction,  or  effect,  under  the  laws  of  the  state,  of  a  testamentary  disposition 
of  real  property,  situated  within  the  state,  or  of  an  interest  in  such  property, 
which  would  descend  to  the  heir  of  an  intestate,  may  be  determined,  in  an  ac- 
tion brought  for  that  purpose,  in  like  manner  as  the  validity  of  a  deed,  pur- 
porting to  convey  land,  may  be  determined.  The  judgment  in  such  an  action 
may  perpetually  enjoin  any  party  from  setting  up  or  from  impeaching  the  de- 
vise, or  otherwise  making  any  claim  in  contravention  to  the  determination  of 
the  court,  as  justice  requires."  They  also  cite  Tien  v.  Tiers,  32  Hun,  184, 
98  N.  Y.  568;  Jones  v.  Jones,  1  How.  Pr.  (N.  S.)  510;  Dralte  v.  Drake,  41 
Hun.  366;  Snell  v.  TutOe,  44  Hun,  324;  Adams  v.  Becker,  47  Hun,  65;  and 
Itead  v.  Williams,  125  N.  Y.  566,  26  X.  E.  Rep.  780,  as  sustaining  their 
contention.  In  the  case  of  Tiers  v.  Tiers  the  question  under  consideration 
was  not  involved.  While  the  court  states  in  its  opinion  that  the  action  waa 
brought  under  the  authority  of  section  1866,  it  does  not  appear  that  any  ob- 
jection to  the  form  of  the  action  or  the  jurisdiction  of  the  court  was  raised  or 
determined.  In  Jones  v.  Jones,  which  was  a  special  term  decision,  it  was 
Jield  that  section  1866  bad  changed  the  law  as  it  existed  prior  to  the  adoption 
of  that  section,  and  that  under  it  an  action  between  devisees  for  the  construc- 
tion of  a  will  might  be  maintained.  In  Drake  v.  Drake  it  was  held  that  un- 
der the  rule  established  in  Weed  y.  Weed,  supra,  the  action  could  be  main- 
tained, as  it  involved  an  important  trust,  and  that  the  execution  of  that  trust 
called  upon  the  court  for  the  exercise  of  its  equitable  jurisdiction.  We  do 
not  find  that  this  question  was  involved  in  Snell  v.  Tuttle.  No  such  ques- 
tion seems  to  have  been  raised.  In  Adam^  v.  Becker  it  was  held  that  the  rule 
had  been  changed  by  section  1866,  and  that  under  the  provisions  of  that  sec- 
tion an  action  by  an  heir  at  law  for  the  construction  of  a  will  oould  be  main- 
tained. This  question  was  not  involved  in  the  determination  of  the  case  of 
Read  v.  Williams.  It  is  true  that  in  that  case  Andrews,  J.,  said  that  this 
section  had  extended  the  remedy  so  as  to  include  suits  for  the  construction 
of  devises,  in  behalf  of  heirs  claiming  adversely  to  the  will,  but  it  will  be  ob- 
served that  the  decision  of  that  question  was  in  no  way  involved  in  the  case, 
and  under  what  circumstances  such  a  suit  could  be  maintained  was  not  con- 
sidered or  determined.  On  the  other  hand,  it  was  held  in  Ruppel  v.  Sohlegel, 
(Sup.)  7  N.  Y.  Supp.  936,  (decided  in  1889,)  that  an  action  by  an  heir  at  law 
could  not  be  maintained  for  the  construction  of  a  will.  In  Qage  v.  Qage,  43 
Hun,  501,  (decided  in  1887,)  the  same  doctrine  was  enunciated,  although  the 
question  was  not  raised.  In  Hovey  v.  Purdy,  10  N.  Y.  St.  Bep.  40,  (decided 
in  1887,)  the  doctrine  as  it  was  established  in  Weed  v.  Weed  and  kindred  cases 
was  distinctly  held.  It  will  be  observed  that  the  cases  of  Horton  v.  Cant- 
■well  and  Anderson  v.  Anderson  were  decided  since  the  enactment  of  section 
1866,  and,  while  they  do  not  decide  the  question  we  are  considering,  they 
seem  to  recognize  the  rule  as  it  previously  existed.  Thus  we  see  that  the  au- 
thorities bearing  upon  the  question  whether  such  a  change  has  been  wrought 
by  that  section  are  not  harmonious. 

When  we  refer  to  the  statutes  that  have  existed  relating  to  this  subject,  we 
find  that  section  1866  of  the  Code  was  not  new,  but  a  revision  of  section  1, 
c.  238,  Laws  1853,  which  provided:  "The  validity  of  any  actual  or  alleged  de- 
vise or  will  of  real  estate  may  be  determined  by  the  supreme  court  in  a  proper 
action  for  that  purpose,  in  like  manner  as  the  validity  of  any  deed  conveying, 
or  purporting  to  convey,  lands  might  be  determined  by  such  court;  and  there- 
upon any  party  may  be  enjoined  from  setting  up  or  from  impeaching  such  de- 
vise, as  justice  may  require."  This  section  was  amended  in  1879  so  as  to 
read  as  follows:  "The  validity  of  any  actual  or  alleged  devise  or  will  of  real 
estate  may  be  determined  by  the  supreme  court  in  »  proper  action  for  that 
purpose,  in  which  all  persons  interested,  or  who  claim  an  interest,  in  the 
queilion  may  be  made  parties,  and  such  action  may  be  brought  by  any  heir 
at  law  of  the  actual  or  alleged  testator  or  testatrix,  or  by  any  devisee  under 
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any  actual  or  alleged  will;  and  thereupon,  after  final  judgment  in  such  ae- 
tiun.  any  party  may  be  enjoined  from  setting  or  from  impeaching  such  devise 
or  will,  as  justice  may  require."  Chapter  816.  Laws  1879.  That  section 
1866  was  intended  as  a  substitute  for  the  provisions  of  section  1,  c.  238,  Laws 
1853,  ia  shown  by  Mr.  Throop's  note  to  that  section.  He  also  specifies  therein 
the  amendments  to  the  statute  of  1853  intended,  which  do  not  include  any 
that  would  increase  the  jurisdiction  of  the  court  so  as  to  authorize  tliis  action. 
A  comparison  of  the  statute  of  1853  with  the  provisions  of  section  1866,  so 
far  as  they  relate  to  the  question  under  consideration,  shows  that  tlie  only 
change  made  was  that  the  words  "validity,  construction,  or  effect"  were  in- 
serted in  place  of  the  word  "validity."  It  is  claimed  that  this  change  in  the 
phraseology  of  the  statute  has  enlarged  the  jurisdiction  of  a  court  of  equity 
to  an  extent  authorizing  this  action,  although  the  plaintiff's  legal  remedy  was 
full  and  adequate.  "It  is  a  cardinal  rule  of  equity  that  it  will  not  entertain 
jurisdiction  of  cases  where  there  is  an  adequate  remedy  at  law,  or  grant  re- 
lief, unless  for  the  purpose  of  preventing  serious  and  irreparable  injury. 
Tnese  principles  are  elementary,  and  lie  at  the  foundation  of  all  equitable  ju- 
risdiction. Equity,  therefore,  interferes  in  the  transactions  of  men  by  pre- 
ventive measures  only,  when  irreparable  injury  is  threatened,  and  the  law 
does  not  afford  an  adequate  remedy  for  the  contemplated  wrong."-  Thomat 
v.  Protective  Union,  121  N.  Y.  52,  24  N.  E.  Rep.  24.  "In  all  cases  where 
the  plaintiff  holds  or  claims  to  have  a  purely  legal  estate  in  land,  and  simply 
seeks  to  have  his  title  adjudicated  upon,  or  to  recover  possession,  against  an 
adverse  claimant,  who  also  relies  upon  an  alleged  legal  title,  there  being  no 
equitable  feature  of  fraud,  mistake,  or  otherwise,  calling  for  the  application 
of  equitable  doctrines  or  the  granting  of  peculiar  equitable  reliefs,  the  rem- 
edy at  law  is  adequate,  and  theconcurrent  jurisdiction  of  equity  does  not  exist. 
A  suit  in  equity,  under  its  concurrent  jurisdiction,  will  not  be  maintained  to 
talce  the  place  of  the  action  of  ejectment,  and  to  try  adverse  claims  and  titles 
to  land  which  are  wholly  legal,  and  to  award  the  relief  of  a  recovery  of  pos- 
flession."  1  Pom.  £q.  .Tur.  p.  162,  §  177,  and  cases  cited  in  note  1.  Where 
the  construction  of  a  statute  has  been  settled  by  adjudicxtion,  a  mere  change 
of  phraseology  made  in  the  revision  of  it  should  not  lie  deemed  to  change  the  . 
law,  unless  it  appears  evident  that  such  was  the  legislative  intent.  Du  Boia 
V.  Brvum,  1  Dem.  Sur.  817;  Qoodell  v.Jaokson,  20  Johns.  697,  722;  Ex  parte 
Brown,  21  Wend.  316;  Taylor  v.  Delanoy,  2  Caines  Cms.  143,  151.  So,  too, 
the  intention  to  change  the  rule  of  the  common  law  will  not  be  presumed 
from  doubtful  statutory  provisions.  The  presumption  is  that  no  such  change 
Was  intended,  unless  the  statute  is  clear  and  explicit  in  that  direction.  Peo- 
ple ▼.  Palmer,  109  N.  Y.  110,  16  N.  £.  Bep.  529;  Fitzgerald  v.  Quann,  109 
N.  Y.  441, 17  N.  E.  Bep.  854;  Dean  v.  Railroad  Co.,  119  N.  Y.  540,  23  N. 
£.  Rep.  1054. 

When  we  consider  the  question  before  us  in  the  light  of  the  then  existing 
statutes,  of  which  section  1866  was  a  revision ;  the  rules  so  uniformly  estab- 
lished, that  equity  will  not  entertain  such  an  action,  that  courts  of  equity 
will  not  try  adverse  legal  claims  to  real  estate  therein,  that  an  action  in  eq- 
uity cannot  be  maintained  when  a  full  and  adequate  remedy  iit  law  exists; 
the  statement  in  the  note  to  section  1866  of  the  amendments  intended,  which 
do  not  include  the  one  claimed;  the  presumption  that  no  such  change  was  in- 
tended,— we  are  led  to  the  conclusion  that  it  was  not  the  intent  of  the  legis- 
lature, by  the  addition  of  the  words  "construction  or  effect,"  to  so  change  the 
law  as  it  then  stood  as  to  authorize  the  maintenance  of  an  action  in  equity, 
where  the  sole  purpose  was  to  test  the  legal  title  to  real  property,  and  the  ac- 
tion of  ejectment  would  afford  a  full  and  adequate  remedy.  Moreover,  sec- 
tion 1866  provides  that  the  question  of  the  validity,  construction,  or  effect 
may  be  determined  in  like  manner  as  the  validity  of  a  deed  purporting  to  Qon- 
Tey  land  may  be  determined.    Thus  it  would  seem  th»t  the  right  to  maintain 
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such  an  action  is  limited  to  cases  where  a  similar  action  might  be  brought  to 
determine  the  validity  of  a  deed.  I  am  aware  of  no  principle  that  would  jus- 
tify a  court  of  equity  in  determining  tbe  validity  of  a  deed  under  wliich  a 
person  not  in  possession  of  real  estate  claimed  title,  as  in  such  a  case  all  the 
questions  involved  could  be  determined  in  an  action  at  law  for  the  possession 
of  the  premises.  Whether  section  1866  is  to  be  construed  as  simply  decIaVa- 
tive  of  the  law  as  it  previously  existed  under  the  former  statutes  and  decis- 
ions, or  wliether  it  was  intended  to  somewhat  extend  the  remedy  by  a  suit  in 
equity  so  as  to  include  the  construction  of  a  will,  where  the  party  seeking  it 
is  in  possession,  or  for  any  other  reason  has  no  immediate  remedy  at  law,  we 
need  not  now  decide.  We  are,  however,  of  the  opinion  that  the  legislature 
did  not  intend  by  this  revision  of  the  statute  to  confer  such  additional  juris. 
diction  as  would  authorize  the  maintenance  of  a  suit  in  equity  to  determine 
the  title  to  real  property,  wlien  the  plaintiff  has  a  full,  adequate,  and  imme- 
diate remedy  by  an  action  at  law.  There  has  been  no  waiver  or  acquiescence 
on  the  part  of  the  appellants.  They  have  insisted  from  the  first  that  tlie  suit 
could  not  be  maintained.  Tliis  they  have  done  by  answer,  by  objection  to 
evidence,  by  motion  to  dismiss  the  complaint,  by  request  to  find,  and  by  ex- 
ception to  tbe  rulings  and  decisions  of  the  court  upon  such  motions,  objec- 
tions, and  requests.  This  case  does  not  fall  within  the  principle  of  Toton  oj 
ifentz  v.  Cook,  108  N.  Y.  504,  15  N.  E.  Bep.  541.  In  that  case,  it  was  al- 
leged in  tbe  complaint  and  admitted  by  the  answer  that  tiie  plaintiff  had  no 
adequate  remedy  at  law.  In  this,  there  was  no  such  allegation;  indeed,  no 
allegation  showing  any  necessity  for  the  interposition  of  a  court  of  equity. 
To  this  complaint  the  appellants  answered  that  the  plaintiff  had  not  the  right 
to  maintain  tbe  action,  and  that  the  complaint  did  not  state  a  cause  of  action. 
Upon  this  state  of  the  pleadings  we  do  not  think  the  appellants  can  be  held 
to  have  waived  their  right  to  raise  the  question.  We  are  of  the  opinion  that 
this  suit  could  not  be  maintained,  and  that  the  learned  referee  erred  in  not 
dismissing  it. 

When,  however,  we  pass  the  question  of  the  respondents'  remedy,  and  ex- 
amine the  question  of  their  rights  under  the  will  of  Joshua  Whitney,  our  con- 
clusion is  that  the  construction  given  to  the  will  by  the  learned  referee  am- 
not  be  sustained.  It  is  contended  by  the  appellants,  and  we  think  justly,  that 
although  the  will  in  question  contained  no  express  devise  of  the  Conklia  farm 
to  Charles  Whitney  or  his  heirs,  yet  as  its  provisions,  when  construed  in  tbe 
light  of  tbe  circumstances  surrounding  the  testator  when  it  was  made,  show 
that  it  was  his  obvious  intent  that  Charles  should  have  the  whole  benefit  of 
the  farm  devised,  there  was  a  devise  by  implication,  whereby  the  heirs  of 
Charles  upon  his  death  became  vested  with  the  title  in  fee.  On  the  other  hand, 
it  is  claimed  by  the  respondents  tliat,  inasmuch  as  the  trustee  appointed  by 
the  will  of  Joshua  VV^hitney  neglected  to  execute  the  power  to  sell  the  prem- 
ises or  to  convey  them  to  Charles  during  his  life-time,  upon  the  death  of 
Charles  the  title  passed  to  tlie  persons  named  in  the  residuary  clause  of  the 
will,  or  to  their  heirs.  When  we  examine  this  will,  we  find  that  it  first  makes 
provision  for  the  testator's  wife,  daughter  Mary,  and  son  Franklin.  It  then 
gives  and  devises  to  Washington  Whitney  the  farm  in  question,  to  be  held 
in  trust,  with  power  to  lease,  sell,  or  dispose  of  it,  and  to  pay  to  Charles  the 
rent,  interest,  or  avails  in  such  sums  as  he  (Washington)  might  deem  most 
prudent  to  meet  the  personal  necessities  of  Cliarles  and  guard  against  his  im- 
providence.  It  then  provides  that,  if  Charles  should  return  home,  become 
steady,  and  wish  to  occupy  the  farm,  the  trustee  might,  if  he  thought  best, 
convey  the  same  to  him.  The  testator  then  states  that  he  has  advanced  to  his 
sons  Virgil,  Vincent,  Joshua,  and  William  their  shares  of  his  estate,  and 
hence  gives  them  nothing  by  his  will.  Next  he  appoints  Thomas  6.  Water- 
man, Franklin  and  Washington  Whitney  as  his  executors,  and  ^ives  and  de- 
vises to  them  the  residue  of  liis  property,  in  trust  to  collect  all  debts  due  him. 
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to  sell  and  dispose  of  all  his  real  estate  as  soon  as  might  be,  and,  wtien  the 
same  was  converted  into  money,  the  executors  were  to  pay  his  debts,  and  di- 
vide the  remainder  equally  between  Pamelia  Waterman,  George,  Washington, 
and  Franklin  Whitney,  taking  into  account,  in  determining  the  share  of  each, 
the  sum  that  he  or  she  had  received  as  advancements,  which  were  therein 
specitied.  At  the  time  this  will  was  made  the  testator  whs  one  of  the  leading 
citizens  of  the  then  village  of  Binghamton,  was  possessed  of  a  considerable 
estate,  and  had  seven  sons  and  two  daughters  living.  One  son  had  previ- 
ously died.  By  his  will  he  made  provision  for  each  of  them,  except  those  to 
whom  he  had  already  advanced  their  shares;  and  as  to  those  to  whom  he  had 
made  partial  advancements  he  provided  for  equalizing  the  amount  that  each 
should  receive,  including  such  advancements  as  had  bieen  made,  so  that  each 
sliould  receive  what  the  testator  deemed  his  or  her  proper  share  of  his  estate. 
The  whole  purpose  and  purport  of  the  will  was  to  divide  his  estate  among  liis 
children,  including  such  amounts  as  had  been  advanced.  When  he  came  to 
the  share  which,  in  the  division  of  his  properly,  was  plainly  intended  for 
Charles,  he  devised  that  in  trust  to  Washington  to  lease  or  sell,  and  pay  the 
rent,  interest,  or  avails,  in  such  sums  as  he  should  deem  most  prudent,  to 
meet  the  personal  necessities  of  Charles,  and  to  guard  against  his  improvi- 
dence. Much  stress  is  laid  upon  the  words  "personal  necessities"  by  the  re- 
spondents, and  it  is  claimed  that  the  use  of  those  words  indicates  that  the 
testator  did  not  intend  a  devise  for  the  benefit  of  the  heirsor  family  of  Charles. 
We  do  not  think  the  words  are  entitled  to  the  significance  claimed.  The  words 
"personal  necessities"  obviously  were  not  used  in  the  sense  of  being  synony- 
mous with  "individual  necessities,"  but  in  the  sense  and  to  convey  the  idea 
that  the  property  shonld  be  used  for  the  support  and  maintenance  of  Charles 
and  his  family,  if  he  should  have  one,  rather  than  to  permit  the  use  of  it  in 
business  or  for  other  speculative  purposes.  The  statement  that  the  rent,  in- 
terest, or  avails  were  to  be  paid  over  to  Charles  in  such  sums  as  Washington 
deemed  most  prudent  to  meet  the  personal  necessities  of  Charles,  and  to  guard 
against  his  improvidence,  strengthens  the  view  we  have  taken,  and  shows 
quite  clearly,  we  think,  that  this  farm  was  intended  to  be  given  to  Charles, 
and  he  was  to  have  the  whole  benefit  of  it,  and  that  the  only  purpose  of  ap- 
pointing a  trustee  was  to  prevent  the  dissipation  of  the  property  by  his  im- 
provident habits.  This  view  is  still  further  strengthened  by  the  provision 
that,  if  Charles  should  return  home  and  become  steady,  and  wish  to  occupy 
the  farm,  the  trustee,  if  he  thought  best,  might  convey  It  to  him.  We  think 
the  primary  purpose  of  the  testator  was  to  properly  and  justly  divide  his  prop- 
erty among  his  children,  and  that  his  secondary  purpose,  which  related  ex- 
clusively to  the  property  intended  for  Charles,  was  that  the  property  devised 
to  a  trustee  for  Charles  should  be  preserved  by  the  trustee  for  his  use,  which 
would  include  providing  for  his  family.  If  he  had  one.  If  the  trustee  thought 
best,  be  might  convey  the  title  to  Charles;  if  not,  it  was  to  remain  in  the  trus- 
tee for  Charles'  benefit.  Looking  at  the  residuary  clause  of  the  will,  we  find 
that  the  residuary  estate  was  given  and  devised  to  trustees  to  collect  the  debts 
and  sell  the  land  of  which  it  consisted  as  soon  as  miglit  be,  and  divide  the 
avails  between  certain  of  his  children.  The  division  was  to  occur  as  soon  as 
such  collections  and  sales  were  made,  unless  the  executors  saw  fit  to  divide 
the  real  and  personal  estate  without  sale,  when  a  division  might  be  sooner 
made.  Surely,  the  testator  could  not  have  contemplated  the  sale  of  the  farm 
in  question,  or  that  it  should  form  any  portion  of  the  property  to  be  divided 
among  the  residuary  legatees,  or  that  the  division  by  the  executor  of  the  re- 
siduary estate  shonld  await  Charles'  death.  The  testator  evidently  intended 
to  dispose  of  all  his  property  by  his  will,  and  to  include  in  the  residuary  clause 
only  what  remained,  excluding  that  mentioned  in  the  preceding  provision, 
and  by  its  terms  disposed  of,  including  that  intended  for  Charles.  When  we 
c-onsider  all  the  provisions,  and  the  general  scope  and  apparent  purpose,  of 
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this  will,  it  becomes  quite  manifest  that  the  testator  intended  that  Charles 
should  have  the  full  beneflt  of  the  Conlclin  farm,  including  its  value  as  well 
as  its  use,  and,  if  it  was  not  disposed  of  during  bis  life,  that  it  should  descend 
to  his  heirs. 

Although  a  gift  by  express  terms  is  not  made  In  a  will,  a  legacy  by  impli- 
cation may  be  upheld  where  the  words  of  the  will  leave  no  doubt  of  the  tes- 
tator's intent,  and  can  have  no  other  reasonable  interpretation.  In  re  Voioers, 
113  N.  Y.  569,  21  N.  E.  Rep.  690;  Manteraon  v.  Totonshend,  123  N.  Y.  458, 
461.  25  N.  E.  Bep.  928;  In  re  Lapham,  87  Hun,  15;  Woodward  v.  Jamex, 
116  N.  Y.  856.  22  N.  E.  Rep.  150;  Phillips  v.  Davles,  92  N.  Y.  199;  Jacknon 
T.  BUlinger,  18  Johns.  368;  8turges  v.  Cargill,  1  Sandf.  Ch.  318;  Cropton 
T.  Duties,  L.  R.  4  C.  P.  159,  166. 

In  Re  Vowers  the  testator  died  leaving  a  widow,  bat  no  children.  His 
will,  after  a  provision  made  for  his  wife,  contained  the  following  clause: 
"This  provision  is  to  be  accepted  by  my  wife  in  lieu  of  her  dower-right  and 
distributive  share  in  my  estate.  She  may  make  her  election,  whether  she  ac- 
cepts this  provision  of  my  will  within  sixty  days  of  the  time  of  proving  the 
same."  The  widow,  within  the  time  specified,  made  her  election,  rejecting 
the  provision.  The  residuary  estate  was  given  to  a  nq>hew  of  the  testator. 
In  proceedings  for  the  probate  of.  the  will,  it  was  held  that,  aside  from  her 
dower-right,  the  widow  was  entitled  to  such  share  of  the  personal  estate  aa 
the  law  would  have  given  her  had  the  deceased  died  intestate,  and  that,  al- 
though there  was  no  express  devise  of  such  share,  there  was  a  bequest  by 
implication.  In  Mastenou  v.  Totonshtnd  the  testator  devised  a  half  interest 
in  real  property  to  his  executor  to  collect  the  rents,  and  pay  over  9600  to  his 
wife  as  long  as  she  remained  unmarried,  and  to  pay  the  balance  to  his  brother, 
but  in  the  discretion  of  his  brother  and  the  executor.  If  it  should  be  deemed 
advisable  to  sell,  then  the  executor  was  authorized  to  sell,  and  from  the  pix>- 
ceeds  to  pay  to  the  wife  8600  as  long  as  she  remained  unmarried,  and  upon 
her  marriage  or  death  all  the  proceeds  were  to  be  paid  to  his  brother.  The 
widow  remarried,  and  it  was  held  that  there  was  a  devise  by  implication  of 
the  real  estate  by  the  testator  to  his  brother,  subject  only  to  the  trust  made 
for  the  testator's  widow.  In  Re  Lapham  a  testator  by  will,  which  contained 
a  general  residuary  clause,  bequeathed  to  his  aunt,  for  the  exclusive  benefit 
of  her  four  children,  the  sum  of  02,000,  the  interest  and  principal,  if  neces- 
sary, to  be  used  for  their  education.  There  was  no  express  direction  to  pay 
the  fund,  or  any  portion  of  it,  to  the  children,  in  any  event;  but  it  was  held 
that  the  direction  to  do  so  whs  fairly  implied,  and  that  the  title  to  the  fund 
vested  in  the  four  children  in  equal  shares.  In  Woodtoard  v.  James  it  was 
held  that  the  devise  of  an  estate  to  a  person  as  trustee  was  raised  by  implica- 
tion, as  the  exigencies  and  situation  required  it,  and  that  intention  was  indi- 
cated by  the  will.  In  Phillips  v.  Davits  it  was  held  that  a  power  of  sale  was 
conferred  upon  the  executors  by  implication,  extending  it  beyond  that  specific- 
ally mentioned  in  the  will.  In  Jaeknon  v.  BUlinger,  H.,  by  his  will,  de- 
vised as  follows:  "My  will  and  personal  pleasure  is  that  my  son  John  shall 
liave  the  farm  which  I  now  live  upon,  two  of  the  best  negroes,  all  of  my  wear- 
ing  apparel,  and  three  geldings;  but  if  my  said  son  may  happen  to  die  un- 
married, without  lawful  issue,  then  it  is  my  will  and  pleasure  that  the  said 
estate  shall  descend  to  my  next  heir  of  the  name'of  H.,  and  that  he  may  not 
sell,  exchange,  or  dispose  of  any  part  of  said  estate  without  the  consent,  ap- 
probation, and  concurrence  of  my  executors."  The  testator  died  in  August, 
1775,  leaving  five  sons  and  eight  daughters.  John,  the  devisee,  died  April 
20, 1817,  nnmarried  and  without  issue,  leaving  one  sister  and  nephews  and 
nieces.  It  was  there  held  that  John,  the  devisee,  took  an  estate  tall  by  im- 
plication, and  that  the  devise  over,  depending  upon  indefinite  failure  of  is- 
sue, was  not  good  as  an  executory  devise,  and,  the  estiite  tail  beinj;  converted 
into  an  estate  in  fee-simple  by  the  statute,  it  descended,  on  the  death  of  John, 
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to  his  heirs  at  law,  according  to  the  statute  regulating  descents.  In  Sturget 
y.  Cargill,  it  was  held  that  where  the  language  of  a  will  necessarily  continefr 
the  interest  of  the  parent  to  his  life,  the  courts,  in  construing  it,  will  lay  hold 
of  slight  circumstances  to  raise  a  gift  in  the  children,  and  avoid  imputing  to 
the  t^tator  the  extraordinary  intention  of  giving  the  property  to  the  devisee 
or  legatee  over,  and  leaving  the  issue  of  the  tenant  for  life  unprovided  for. 
In  that  case,  D.  C,  by  bis  will,  after  providing  for  his  wife,  divided  his  real 
estate  in  five  portions,  which  were  nearly  equal.  He  first  gave  one  of  the 
portions  to  his  executors,  in  trust,  and  they  were  to  hold  it  for  the  sepanite 
use  of  his  daughter  Jane  during  her  life;  but  the  will  was  silent  as  to  the 
trust^estate  after  her  death.  The  next  portion  he  gave  to  his  son  Thomas  in 
fee.  The  next  portion  he  gave  to  his  executors,  in  trust,  for  the  use  of  th& 
wife  of  his  son  Henry  during  her  life,  and  on  her  death  the  estate  was  to  de- 
scend to  Henry's  children.  The  fourth  portion  was  given  to  trustees,  in  like 
manner,  for  the  use  of  his  son  Edward  during  life,  and,  after  his  death,  the 
estate  was  to  go  to  Edward's  heirs.  And  the  fiftli  Hnd  last  portion  he  gave  in 
part  to  his  son  David  in  fee,  and  in  part  to  David  for  life,  with  remainder  to 
bis  right  heirs.  The  residue  of  his  estate  the  testator  gave  to  his  executors, 
in  trust,  to  divide  among  his  children  and  daughter-in-law  before  named,  to 
and  for  the  same  estates,  uses,  limitations,  and  trusts  as  before  provided. 
He  authorized  his  executors  to  sell  any  of  the  real  estate,  and,  on  their  selling 
any,  they  were  to  arrange  It  so  as  to  make  up  the  share  out  of  which  it  was 
sold  equal  to  the  other  shares,  so  that  no  one  of  his  children  or  such  devisees 
should  be  losers  by  such  sale,  or  less  beuefitrd  by  his  bounty  thereby  devised 
to  them  severally  and  respectively.  At  the  date  of  the  will,  his  daughter  Jane 
had  a  large  family  of  children,  and  her  husband  was,  in  the  testator's  opinion, 
nnRt  to  manage  her  estate.  No  reason  or  circumstance  appeared  which  could 
have  induced  the  testator  to  omit  a  provision  for  these  children.  On  the  con- 
struction of  the  will,  held,  that  the  effect  of  the  devise  was  to  vest  the  first 
parcel  in  trustees,  in  trust  for  Jane  for  life,  with  remainder  to  her  children. 
In  Cropton  v.  Davie»  a  testator  devised  three  freehold  houses  to  trustees,  in 
trust  as  to  the  first  two,  to  receive  the  rents,  and  pay  the  same  to  his  wife 
during  her  life  or  widowhood;  and,  after  her  decease  or  second  marriage,  as 
to  the  first,  upon  trust  to  convey  and  assign  the  same  to  his  daughter  £.  A. 
M.,  her  heirs  and  assigns,  forever;  as  to  the  second,  in  similar  terms,  to  his 
daughter  C.  R.  M.;  and  as  to  the  third,  upon  trust  "to  apply  the  rents  for  the 
advancement  and  benefit  of  my  granddaughter,  M.  A.  C.,  until  she  attains 
the  age  of  21  years;  but,  in  case  my  said  granddaughter  should  die  under  that 
age,  then  I  devise  the  said  dwelling-house,  etc.,  to  my  daughters,  E.  A.  M. 
and  C.  R.  M.,  their  heirs  and  assigns,  as  tenants  in  common. "  Held,  that  the 
trustees  took  a  legal  estate  in  fee  in  the  three  houses,  and  that  the  grand- 
daughter by  implication  took  an  equitable  estate  in  fee  in  the  third  house, 
subject  to  defeasance  in  the  event  of  her  dying  under  21  years  of  age.  Where 
a  will  is  capable  of  two  constructions,  one  of  which  will  exclude  the  issue  of 
a  deceased  child,  and  the  other  include  such  \na\ip,  the  latter  construction 
should  be  adopted.     In  r«  Brovon,  98  N.  Y.  295,  299. 

As,  when  we  consider  all  the  provisions  of  this  will,  we  come  unhesitat- 
ingly to  the  conclusion  th.it  it  was  the  testator's  intent  that  Charles  should 
have  the  full  benefit  of  this  farm,  and  if  he  should  die  leaving  it,  or  any  {tor- 
tion  of  it,  unexpended,  it  should  vest  in  his  heirs,  the  authorities  cited  seem 
to  justify  us  in  holding  that,  upon  the  death  of  Charles,  the  title  vested  in 
Mary  Lawrence  and  Jane  O.  Whitney,  subject  to  any  dower  the  widow  might 
have  therein.  This  determination  is  eminently  just  and  equitable,  and,  as  it 
carries  into  effect  the  manifest  intent  of  the  testator,  should,  we  think,  pre- 
vail. We  are  of  the  opinion  that,  upon  the  death  of  Charles,  the  real  estatfr 
in  question  descended  to  the  appellants  Mary  Lawrence  and  JaneO.  Whitney, 
subject  to  any  right  of  dower  their  mother  may  have  therein.    Wby  the  mon> 
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ejs  advanced  by  one  of  the  appellants  for  the  support  of  Charles  and  his 
family,  which  was  nearly  equal  to  the  value  of  the  farm,  should  not  have 
been  declared  a  lien  apon  it  as  well  as  his  funeral  expenses,  the  effect  of  sec- 
tion 21.  c.  2,  pt.  2,  Bev.  St.,  and  several  other  Interesting  questions  were 
presented  in  this  case,  but  the  view  we  have  taken  of  those  already  considered 
renders  their  examination  and  decision  unnecessary.  We  thinlt,  for  the  rea- 
sons already  stated,  the  judgment  should  l>e  reversed.  Judgment  reversed, 
and  a  new  trial  ordered,  with  costs  of  this  appeal  against  the  respondents,  to 
abide  the  event. 

Hahdin,  p.  J.,  concurred. 

Mebwin,  J.  I  think  that,  ander  section  1866  of  the  Oode,  the  action  is 
maintainable.  I  concur,  however,  in  tlie  construction  given  by  Brother 
Martin  to  the  will,  and  upon  that  ground  favor  a  reversal. 


In  re  Newcomb  et  al. 
(Supreme  Court,  Special  Term,  Cattaraugug  County.    November,  1891.) 

1.  RiOHT  TO  JUBT  ThIAI/— CONSTITUnOVAl,  IiAW. 

Const.  IT.  S.  Amend.  7,  providing  that  In  solta  at  common  law,  wbere  the  valae 
in  controversy  shall  exceed  $20,  the  right  to  trial  by  jury  shall  be  preserved,  ap- 
plies only  to  the  legislation  of  congress,  and  not  to  that  of  the  states. 

8,  Same— SuMMART  Fkoceedinos. 

Const.  1846,  art.  I,  i  2,  which  provides  that  the  trial  by  jury,  in  all  cases  in  which 
it  has  been  heretofore  used,  shall  remain  Inviolate  forever,  does  not  apply  to  a 
summary  proceeding  to  test  the  validity  of  a  corporate  election,  provide  for  by 
Rev.  St.  pt.  1,  o.  18.  tit  4,  t  6,  as  that  section  of  the  Revised  Statutes  was  enacted 
In  1825. 

8.  Railboas  Companibs— Election  of  Dikectobs. 

Under  3  Rev.  St.  (6th  Ed.)  p.  630,  i  6,  relative  to  railroad  companies,  requiring 
that  stooltholders  voting  for  directors  shall  own  the  shares  voted  upon  SO  days  be- 
fore the  election,  and  forbidding  any  stockholder  from  being  elected  a  director  un- 
less he  is  qualified  to  vote  for  directors,  a  person  elected  to  such  olSce  10  days  after 
acquiring  ownership  of  stock  does  not  become  even  a  de  facto  director. 

4.  Same— iBBEonLABiTT. 

At  an  election  for  13  directors  of  a  railroad  company,  the  inspectors  retamed 
with  a  statement  of  the  votes,  and  announced  that  there  was  a  tie  in  the  votes  for 
one  director.  The  stockholders  then  learned  that  four  ineligible  stockholders  liad 
received  a  majority  of  votes,  and,  before  the  inspectors  made  any  formal  report  of 
the  election,  adjourned.  At  the  adjourned  meeting  a  new  election  was  had  in  reg- 
ular form.  Held,  that  the  first  election  was  Incomplete,  and  tlie  second  electiua 
was  regular. 

5.  Same — Riqht  op  Stockholders  to  Vote. 

Laws  18S0,  c.  510,  {  2,  provides  that  it  shall  not  be  lawful  for  any  person  to  vote 
at  any  meeting  of  stockholders  of  any  railroad  corporation  for  the  election  of  direct- 
ors upon  any  stock  where  the  certificates  thereof  shall  not  be  in  the  possession  or 
under  the  control  of  the  person  voting,  or  such  person  shall  have  oeased  to  retain 
the  title  to  the  stock.  Held,  that  the  sale  of  an  option  for  the  purchase  of  shares 
within  two  years,  under  an  agreement  that  the  owner  is  to  retain  the  right  to  vote, 
does  not  divest  the  title  of  the  original  owner,  or  deprive  him  of  the  right  to  vote, 
though  the  shares  are  deposited  subject  to  the  option. 

Application  of  Isaac  B.  Newcomb  and  others  to  set  aside  an  election  of  di- 
rectors of  the  Allegheny  &  Kinzua  Railroad  Company.     Denied. 

C.  Walter  Ariz  and  Frank  Sullivan  Smith,  for  petitioners.  Charles  8. 
Cary,  Frank  Sumsey,  and  George  L.  Roberts,  for  respondents. 

Daniels,  J.  The  annual  election  of  the  AUej^heny  &  Kinzua  Itailroad 
Company  was  required  to  be  held  for  the  year  It^l  on  the  lUth  day  of  Feb- 
ruary, at  the  village  of  Olean.  And  on  that  day  the  owners  of  nearly  all  the 
«toik  of  the  compaiir,  either  personally  or  by  proxy,  appeared  at  the  office  of 
the  company,  to  conduct  an  election  for  18  directors  for  the  ensuing  year; 
and  that  number  of  persons  was  voted  for.    But  as  to  one  of  the  candidates 
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the  vote  was  a  tie  between  himself  and  two  others;  but  as  to  the  12  a  major- 
ity vote  was  given  for  those  claimed  on  behalf  of  the  applicants  to  have  been 
thereby  elected  directors  of  the  company.  This,  however,  was  denied  by  the 
persona  claiming  to  be  the  owners  of  the  majority  of  the  stock;  and,  without 
any  announcement  or  declaration  of  the  result  by  the  inspectors  of  the  elec- 
tion, a  motion  was  made  for  an  adjournment  until  8  o'clock  in  the  evening 
of  the  day  on  which  the  election  whs  held.  An  amendment  to  that  motion 
was  proposed  and  carried,  by  which  the  adjournment  was  ordered  until  the 
14tli  day  of  February,  1891,  at  1  o'clock  in  the  afternoon;  and  at,  or  soon 
after,  that  time  an  election  was  held,  by  which  it  is  claimed  tliat  13  directors 
of  the  company  were  regul.irly  elected,  and  entered  upon  the  discharge  of  the 
duties  of  tlieir  respective  offices.  The  legality  of  this  election  has  been  denied 
on  Ijehalf  of  the  moving  parties,  consisting  of  seven  persons  claiming  to  have 
become  directors  of  the  company  under  the  election  of  the  10th  of  February, 
and  they  have  moved,  under  the  provisions  of  the  statute,  to  set  aside  the 
election  of  the  14th  of  February  because  of  tliis  alleged  illegality.  The  pro- 
visions of  the  statute  upon  this  subject,  creating  and  providing  for  a  sum- 
mary proceeding  to  set  aside  a  corporate  election,  are  contained,  as  they  are 
applicable  to  this  proceeding,  in  section  5,  lit.  4,  c.  18,  pt.  1,  of  the  lievised 
Statutes.  And  it  has  been  objected  on  the  part  of  the  respondents  that  this 
section  of  the  statute,  so  far  as  it  may  deprive  the  parlies  of  a  trial  by  jury, 
was  enacted  in  violation  of  the  constitution  of  this  state  and  of  the  United 
States.  The  only  provision  which  it  is  assumed  to  conSlct  with  in  the  con- 
stitution of  the  United  States  is  that  contained  in  article  7  of  the  first  amend- 
ments made  to  the  constitution,  which  declares  that  in  suits  at  common  law, 
where  the  value  in  controversy  shall  exceed  $20,  the  right  of  trial  by  jury 
shall  be  preserved.  But  it  is  sufficient  to  answer  this  part  of  the  objection 
that  the  provisions  contained  in  these  amendments  are  applicable  alone  to  the 
legislation  of  congress,  and  in  no  way  apply  to  that  of  tlie  states;  and  this  is 
pMiiicularly  so  as  to  this  amendment  of  the  constitution.  Spies  v.  Illinois, 
123  U-  S.  131,  166,  8  Sup.  Ct.  Bep.  21. 

And  the  objection  that  the  enactment  conflicts  with  the  constitution  of 
New  York  is  equally  unfounded.  Tiie  provision  with  which  this  conflict  is 
supposed  to  have  been  created  is  contained  in  section  2  of  article  1  of  the  con- 
stitution of  1846;  and  that  provides,  »s  the  preceding  constitutions  of  the 
state  did,  that  the  trial  by  jury  in  all  cases  in  which  it  has  been  heretofore 
used  shaL  remain  inviolate  forever.  But  this  provision  of  the  constitution 
has  no  application  to  the  proceeding  created  and  regulated  by  this  section  of 
the  statute,  which  was  enacted  in  the  Laws  of  1U25,  p.  451,  §  9.  As  it  has 
been  made  a  part  of  the  Revised  Statutes,  proceedings  have  oeen  taken  and 
maintained  under  it  without  the  slightest  objection  that  it  stood  in  the  least 
degree  in  conflict  with  the  constitution,  and  its  authority  was  invoked  and 
enforced  certainly  over  50  years  ago.  Ex  parte  Long  Island  K.  Co.,  19  Wend. 
37;  People  v.  Tioga  Common  Pleas,  Id.  73.  And  in  considering  other  stat- 
utes of  a  similar  citaracter,  so  far  as  they  provided  for  the  disposition  of  legal 
controversies  by  summary  proceedings,  it  has  been  held  that  the  statutes  en- 
acted prior  to  the  adoption  of  the  constitution  in  1846  do  not  create  any  con- 
flict of  this  description.  Sands  v.  Kimhark,  27  N.  Y.  147.  And  the  notice 
required  to  be  given  was  due  process  of  law.  Kennard  v.  Louisiana,  92  U. 
S.  480;  Foster  v.  Kansas,  112  U.  S.  201,  5  Sup.  Ct.  Rep.  8,  97.  There  is, 
therefore,  no  foundation  in  either  respect  for  this  objection  to  stand  upon. 
The  question  as  to  the  validity  of  the  election  held  on  the  14th  of  February 
is  consequently  presented  for  decision  by  this  proceeding. 

Each  of  the  elections  in  controversy  was  held  under  the  authority  of  section 

5  of  the  act  of  1850,  relating  to  railroad  corporations.    2  Rev.  St.  (6tli  Ed.) 

p.  520.  §  5.    In  the  election  held  on  the  10th  of  February,  1891,  a  majority  of 

the  votes  were  given  for  twelve  persons;  and  at  the  election  held  on  the 
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14Ui  of  February,  1891,  eight  of  the  same  persons  received  a  majority  of  all 
the  votes  of  the  shareholders  of  the  company;  and  from  that  circumstance  it 
results  that  the  election  of  the  14th  of  February,  to  that  extent  certainly,  can- 
not be  set  aside.  If  the  election  on  the  lOtb  of  February  was  regular,  then 
these  eight  persons  were  elected  at  that  election,  and  formally  electing  them 
again  on  the  14lh  certainly  did  not  have  the  effect  of  invnlidating  their  title 
to  the  office  of  directors.  After  the  cluse  of  the  election  held  on  the  lOtb  of 
February,  the  persons  claiming  to  be  elected  as  directors  appointed  Theodore 
C.  Woodbury  to  the  oflSce  of  the  thirteenth  director,  which  was  in  n(i  manner 
supplied  in  form  by  the  election.  This  they  evidently  hud  no  authority  to  do, 
for  the  reason  that  the  first  article  of  the  by-laws  of  the  corporation  permitted 
the  remaining  directors  to  supply  a  vacancy  in  the  board  only  in  cases  where 
it  was  caused  by  deatli,  resignation,  removal,  or  refusal  to  serve,  which  did 
not  include  the  case  of  this  thirteenth  director.  But  it  is  not  important  spe- 
cially to  consider  ibis  subject,  for  the  reason  that  the  same  person  was  elected 
a  director  of  the  company  in  the  election  of  the  14th  of  February;  and  that  ia 
soiflcient  to  maintain  the  right  of  nine  of  the  directors  held  at  that  election 
to  the  ofiices  for  which  the  votes  of  a  majority  of  the  stockholders  were  given 
for  them,  leaving  but  four  of  the  directors  whose  election  could  be  in  any 
respect  brought  in  controversy  or  affected  in  the  least  degree  by  this  proceed- 
ing. In  the  election  on  the  10th  of  February,  Rockwell,  Blair,  Hastinga, 
and  Wilson  received  a  majority  of  the  votes  given  for  directors  at  that  meet- 
ing of  the  stockholders.  In  their  favor  the  votes  of  a  minority  of  the  share- 
holders were  cumulated  under  the  authority  of  the  constitution  and  laws  of 
Pennsylvania;  These  were  asserted  to  be  applicable  to  this  company  for  the 
reason  that  it  was  created  by  a  consolidation  of  a  New  York  and  Pennsylva- 
nia railroad  company.  But  while  the  articles  of  association  creating  thia 
consolidation,  and  the  by-laws  of  the  company,  as  well  as  the  act  of  1^50,  to 
which  reference  has  already  been  made,  declared  that  each  stockholder  should 
have  but  one  vote  for  each  share  of  stock,  it  still  is  not  necessary  to  consider 
the  question  whether  the  laws  and  constitution  of  the  state  of  Pennsylvania, 
so  far  as  they  contain  this  provision,  were  applicable  to  this  consolidated 
company,  for  the  reason  that  it  appears  that  Spencer  S.  Bullis  and  Mills  W. 
Barse,  who  controlled  the  majority  of  the  stock  of  the  company,  voted  in 
favor  of  these  four  persons  for  directors.  And  by  those  votes  these  persons 
could  have  been  elected  to  the  office  of  directors  independently  of  the  cu- 
mulated voting  in  their  favor,  if  they  were  eligible  for  the  office  of  direct- 
ors, and  the  election  was  not  only  le^ly  held,  but  in  fact  completed.  The 
two  persons  owning  the  majority  of  these  shares,  and  voting  for  these  four 
persons,  however,  state  that  they  did  so  upon  the  assurance  of  Ur.  Wilson, 
the  secretary  of  the  company,  that  they  were  shareholders  in  tlie  company, 
and  entitled  to  vote  at  the  election;  while  it  now  appears  that  these  four  per- 
sons became  shareholders  for  the  first  time  on  the  31st  of  January,  1891, 10 
days  only  prior  to  the  holding  of  the  election.  And  section  5  of  the  act  of 
1850  required  that  the  persons  voting  at  an  election  for  directors  of  the  com- 
pany should  own  tlie  shares  voted  upon  30  days  previous  to  the  election;  and 
then  the  statute  proceeded  to  forbid  any  person  being  elected  to  the  office  of  a 
director  "unless  he  shall  be  a  stockholder  owning  stock  absolutely  in  his  own 
right,  and  qualified  to  vote  for  directors  at  the  election  at  which  he  shall  be 
chosen."  This  was  a  distinct  prohibition  applicable  to  these  four  persons, 
by  which  they  were  not  only  rendered  ineligible,  but  their  election  wtut  posi- 
tively forbidden;  and  there  is  cei-tainly  good  reason  for  inferring  the  inten- 
tion of  the  legislature  to  have  been  iu  this  enactment  to  render  tlie  votes  in- 
operative which  should  be  given  for  persons  whose  election  was  in  this  man- 
ner prohibited.  In  Hex  v.  Sanchar,  2  iShow.  67,  the  statute  declared  the 
election  tiien  in  controversy  to  be  void,  and  it  was  held  that  the  corporation 
was  entitled  to  elect  another  person  to  the  office  for  which  the  individual  had 
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been  elected  in  violation  of  the  statute,  without  resorting  to  any  proceeding 
whatever  to  remove  him  from  that  office;  and  this  seems  to  be  an  authority 
in  favor  of  the  construction  already  suggested  for  this  provision  of  the  stat- 
ute. It  is  true  that  in  Rex  v.  Bridge,  1  Maule  &  S.  76,  the  incumbent  was 
ineligible  by  reason  of  his  not  Imving  taken  the  sacrament  within  the  time 
prescribed  by  law,  which  fact  was  considered  to  be  insufficient  to  render  th<> 
election  void.  And  Chase  v.  TutOe,  55  Conn.  455,  12  Atl.  Bep.  874,  sus- 
tains this  view.  But  the  statute  of  this  state  has  been  so  framed  as  nppar- 
entiy  to  require  a  stricter  construction;  and  to  hold  that  the  person  voted  for 
in  violation  of  its  provision  may  still  be&de  facto  director  would  seem  to  be 
a  substaotJal  repeal  of  so  much  of  the  statute,  for  it  has  directed  that  no  per- 
son shall  be  a  director  unless  he  is  qualified  in  the  manner  mentioned  in  the 
act;  and  the  court  has  no  authority,  apparently,  to  declare  that  he  shall  be  a 
director  in  violation  of  this  provision.  And  if  tins  statute  rendering  these 
four  persons  ineligible  to  the  office  of  director  is  to  l>e  construed  and  applied 
in  tbte  manner,  then  these  four  persons  were  not  elected,  and  there  was  no 
obstacle  In  the  way  of  electing  four  others,  as  that  was  done,  in  their  place, 
by  the  election  of  the  14th  of  February. 

To  maintain  the  election  held  on  the  10th  of  February  it  has  been  stated  in 
the  petition,  which  is  the  foundation  of  this  proceeding,  and  in  affidavits 
produced,  tliat  the  three  inspectors  of  election  reported  in  favor  of  the  election 
of  the  twelve  persons  claimed  to  have  been  elected  by  the  petition.  But  this 
fact  has  been  controverted  by  the  answer  of  the  respondents,  and  they  have 
stated  the  fact  to  be  that,  after  the  votes  had  been  given,  the  three  inspectors 
retired  into  an  adjacent  room,  and  finally  returned  with  the  statement  which 
tbej  had  made  of  the  votes,  and  which  has  been  produced  upon  the  hearing 
of  this  application,  and  then  informed  the  shareholders  that  there  was  a  tie 
in  the  vote  of  the  twelfth  director,  and  that  brought  the  attention  of  the  per- 
sons present  to  the  names  of  the  individuals  who  had  been  voted  for  as  di- 
rectors, and  it  was  asserted  then  that  the  vote  had  been  in  violation  of  an 
nnderstanding  or  agreement  arrived  at  with  the  parties  representing  the  mi- 
nority of  the  stockholders  as  to  the  persons  who  should  be  elected  directors 
of  the  company  for  the  coming  year.  On  the  part  of  the  petitioners  it  has 
been  asserted  that  when  the  inspectors  of  the  election  returned  they  reported 
in  favor  of  the  election  of  the  12  persons  voted  for  by  the  stockholders,  who 
were  identified  with  the  moving  parties,  and  that  these  persons  were  stated 
to  have  been  elected  the  directors  of  the  company.  But  this  has  been  posi- 
tively denied  on  behalf  of  the  respondents,  their  statement  being  that  when 
this  condition  of  the  vote  was  exhibited  they  objected  to  it,  and  declined  to 
proceed  further  until  counsel  could  be  consulted,  and  for  that  reason  pro- 
posed to  adjourn  until  8  o'clock  in  the  evening  of  that  day,  when,  conform- 
ably to  the  amendment  already  mentioned,  the  meeting  was  adjourned  until 
tbe  14th  of  February.  Upon  this  subject  the  three  inspectors  of  the  election 
were  examined  in  the  reference  ordered  in  the  case  of  Byrne  v.  BuUis,  and 
their  evidence  has  been  presented  for  consideration  in  the  disposition  of  this 
motion.  Two  of  them  have  made  affidavits,  and  from  the  affidavits  and  the 
testimony  of  the  three  inspectors  it  appears  that  no  report  concerning  the 
election  was  made  or  subscribed  by  them  at  the  time  when  they  returned  and 
exhibited  the  condition  of  the  votes  to  the  shareholders,  and  that  before  they 
made  any  reimrt,  or  subscribed  the  statement  containing  an  account  of  the 
votes,  this  motion  was  made  to  adjourn,  and  the  adjournment  had  been  carried. 
and  that  it  was  at  the  instance  of  Mr.  Kockwell  after  that  had  been  done 
that  tbey  subscribed  tbe  statement  made  by  them  of  the  votes  which  had  been 
given.  Over  this  statement  is  written,  in  apparently  a  different  handwrit- 
ing, these  words:  "The  following  is  a  report  of  the  vote  cast  on  ballot  for 
directors."  But  their  testimony  is  that  this  was  not  written  upon  the  paper 
at  the  time  they  subscribed  it  at  tbe  instance  of  Mr.  Rockwell,  and  that  it  was 
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not  returned  by  tliem  as  a  report  lo  any  officer  or  stockholder  of  the  company, 
but  was  left  lying  upon  the  table  where  they  subscribed  it  as  a  mere  state- 
ment, and  from  which  it  seems  to  have  been  taken  by  tlie  secretary  of  the 
company,  and  afterwards  passed  over  by  hiro  to  Mr.  Barse.  Tbese  facts,  as 
they  are  authenticated  by  the  testimony  of  the  three  inspectors,  very  clearly 
show  that  no  completed  election  took  place  on  the  lOtli  of  February,  1891, 
but  that  they  were  in  doubt  as  to  what  should  be  done  by  tlieraselves,  and 
therefore  returned  with  this  statement,  which  they  exhibited  to  the  »sseml)led 
shareliolders.  If  they  had  reported  that  the  persons  receiving  the  majority 
votes  had  in  fact  been  elected,  and  this  adjournment  had  not  been  previously 
ordered,  then  a  different  question  would  he  presented  on  this  part  of  the  case. 
But  they  did  not  do  that.  The  most  they  did  was  to  return  their  statement 
to  the  meeting  for  further  consideration,  and  the  result  of  that  consideration 
was  an  adjournment  of  the  meeting  until  the  14th  of  February.  This  left 
the  election  in  an  incomplete  condition.  The  votes,  it  is  true,  had  been  cast 
upon  which  the  inspectors  might  have  declared  the  result.  But  they  wholly 
failed  to  do  that,  and  with  the  acquiescence  of  the  shareholders  took  no  further 
action  for  the  purpose  of  consummating  the  election.  In  this  respect,  as 
well  as  in  others,  the  facts  are  presented  differently  from  those  which  were 
made  to  appear  upon  the  motion  for  the  continuance  of  the  injunction  in  the 
case  of  Byrne  v.  Bullis;  and  what  was  there  said  concerning  this  election  has 
no  application  to  this  proceeding,  for,  instead  of  an  election  being  completed, 
as  was  then  shown  to  be  the  fact,  the  election  of  the  10th  of  February  was 
not  completed,  and  no  final  action  was  taken  upon  it  by  the  inspectors  before 
the  meeting  was  adjourned.  And  the  object  of  that  adjournment  probnbly 
was,  as  it  has  been  slated  in  the  aUidavits  of  the  respondents,  Barse  and  Bullis, 
to  bring  the  election  up  for  further  consideration  and  action  on  the  14th  of 
February.  And  under  these  circumstances  it  was  a  subject  open  for  further 
consideration  of  the  shareholders  at  the  time  to  which  tlieir  meeting  was  in 
this  manner  adjourned.  On  that  day  a  formal  vote  was  taken  by  some  of 
the  parties  to  adjourn  the  meeting.  But  this  does  not  appear  to  have  had 
such  a  measure  of  concurrence  as  would  render  that  action  legal  and  valid. 
But  shortly  after  the  hour  of  1  o'clock,  or  certainly  not  later  than  2  o'clock, 
of  the  14th  of  February,  the  formal  election  did  take  place,  resulting  in  the 
majority  of  votes  being  given  for  the  13  persons  who  were  then  declared  to 
be  elected  directors,  and  that  was  the  first  authoritative  declaration  that  was 
made,  as  the  result  of  either  election,  that  any  persons  had  been  elected  as 
directors  of  the  company.  In  this  election  Bartlett,  Gary,  Widenfeldt,  and 
Byrne  are  the  four  persons  who  appear  to  have  been  elected  in  place  of  Rock- 
well, Blair,  Hastings,  and  Wilson,  and  their  eligibility  to  the  office  of  direct- 
ors of  the  company  has  in  no  manner  been  successfully  impeached.  But  so 
far  as  the  proceedings  appear  to  have  been  taken,  and  under  the  authority  of 
this  adjournment,  they  seem  to  have  been  regular,  and  in  compliance  with 
the  by-laws,  as  well  as  the  articles  of  consolidation,  and  the  statute  defining 
the  qualifications  of  the  voters.  And  their  election  cannot  legally  be  set  asidt> 
to  install  ineligible  persons  in  their  places,  when  the  statute  has  forbidden 
their  election  at  all. 

It  has,  however,  been  stated  that  the  respondents  Bullis  and  Barse,  by 
whose  votes  this  ticket  was  elected,  had  parted  with  their  stock,  and  there- 
fore were  not  in  a  condition  to  use  it  as  the  authority  for  the  rotes  given  by 
them  at  the  election.  This  objection  is  made  upon  the  effect  of  chapter  510 
of  the  Laws  of  1880,  which,  by  its  second  section,  declares  it  shall  not  Iw  law- 
ful for  any  person  to  vote,  or  to  issue  a  proxy  to  any  other  person  or  per- 
sons to  vote,  at  any  meeting  of  stockholders  or  bondholdei-s,  or  of  stockhold- 
ers and  bondholders,  of  any  railroad  corporation  in  this  state,  for  the  election 
of  directors,  or  for  any  other  purpose,  upon  any  stock  or  bonds,  where  the 
certificates  for  said  stock  or  the  said  bonds  shall  not  be  in  the  possession  or 
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under  tlie  control  of  the  person  in  whose  behalf  the  vote  is  to  be  giren,  and 
such  last-mentioned  person  shall  have  ceased  to  retain  the  title  to  the  stock 
represented  by  such  certificates  or  said  bonds  as  owner  in  his  own  right,  or 
in  liis  cHpacity  of  executor,  etc.  To  deprive  the  stoclcholder  of  the  ri<rlit  to 
vote,  this  section  of  the  statute  requires  the  existence  of  two  facts:  First, 
that  the  stock  shall  not  be  in  tlie  possession  or  under  the  control  of  the  per- 
son  in  whose  behalf  the  vote  is  given;  and,  necond,  that  such  person  shall 
have  ceased  to  retain  the  title  to  the  stuck  represented  by  the  certificates; 
while  the  proof  given  to  affect  the  right  of  these  persons  to  vote  has  failed 
to  establish  the  fact  that  they  had  ceased  to  retain  the  title  of  the  stock  upon 
which  their  votes  were  given,  for  by  the  agreement  made  by  the  respondents 
Bullis  and  Barse  no  more  than  an  option  was  given  Newcorab  &  Co.  for  the 
purchase  of  these  shares  witliin  the  period  of  two  years  from  the  date  of  the 
agreement,  which  was  made  on  the  13tli  of  March,  1890.  And  that  option, 
although  the  shares  were  deposited  pursuant  to  it,  to  be  held  subject  to  the 
option,  did  not  divest  the  persons  giving  the  option  of  their  title  to  the  shares; 
and  so  much  seems  to  have  been  considered  in  making  the  agreement  itself, 
for  by  subdivision  4  of  article  1  it  was  provided  that  the  said  parties  should 
at  all  times  retain  the  tight  to  vote  these  shares  at  all  meetings  of  the  stock- 
holders of  the  company. 

It  was  also  objected  that  the  respondent  Barse  had  parted  with  his  interest 
in  the  shares  in  favor  of  the  respondents  Bullis  and  McXeil,  and  il  does  ap- 
pear that  an  agreement  was  entered  into  by  which  the  respondent  Barse  was 
to  sell  and  dispose  of  his  interest  in  these  shares  of  stock.  But  it  is  positively 
stated  by  both  the  respondents  Bullis  and  Barse  that  it  was  agreed  that  the 
title  and  control  of  the  shares  should  remain  in  Barse  until  Bullis  and  McNeil 
should  pay  certain  moneys  and  perform  certain  obligations  which  they  had 
not  yet  done,  and  that  the  title  to  the  stock,  therefore,  conlinued  to  remain  in 
Barse.  This  statement  seems  to  have  presented  the  facts  as  they  were  in 
reference  to  the  sale  of  the  interest  of  the  respondent  Barse  in  the  majority 
Of  the  shares  of  the  company,  and  the  facts  were  such  as,  under  the  statute, 
not  to  deprive  him  of  the  right  to  vote,  as  he  did,  upon  the  shares  at  each  of 
these  elections.  An  injunction  was  issued  in  the  suit  of  Byrne  against  the 
railroad  company  and  the  owners  of  the  majority  of  tliese  shares,  forbidding 
an  election  to  l>e  held  on  the  14th  of  February.  And  it  is  stated  generally  in 
the  affidavits  that  this  injunction  was  served  prior  to  the  time  when  that  elec- 
tion was  held,  and,  if  that  fact  had  been  established  by  the  afiBdavits,  as  it 
was  in  another  proceeding,  there  may  have  been  sufficient  ground  for  set- 
ting aside  this  election  as  being  held  in  violation  of  the  restraint  of  the  in- 
junction. But  those  affidavits  have  not  been  made  a  partof  the  proof  in  this 
proceeding.  Neither  has  it  been  shown  that  the  injunction  was  in  fact  served 
upon  either  of  the  persons  interested  in  the  majority  of  these  shares  in  such 
a  manner  as  to  deprive  tlie  election  of  its  legal  effect.  It  lias  been  stated 
generally  that  the  injunction  was  served,  and  was  duly  served;  but  those  are 
mere  inferences  from  facts  which  have  not  l>een  made  to  appear,  as  they 
should  be,  to  work  a  result  of  this  description.  If  the  injunction  had  been 
served  in  such  a  manner  as  to  deprive  these  persons  of  the  right  to  proceed 
with  the  election,  the  particulars  required  to  be  observed  in  making  a  legal 
service  of  the  order  should  have  been  shown  by  the  affidavits.  But  that  lias 
not  t>een  done,  and  on  the  part  of  the  respondents  it  is  denied  that  any  such 
service  of  the  injunction  had  been  made;  and  there  is  no  retison,  accordingly, 
in  this  part  of  tlie  case  which  will  justify  the  setting  aside  of  this  election  as 
being  held  in  violation  of  the  injunction.  But  as  the  facts  have  now  been 
exhibited  the  election  of  the  14th  of  February  appears  to  have  been  regular. 
and  the  motion  to  set  it  aaide  will  accordingly  be  denied;  but,  inasmuch  as 
the  effort  of  each  party  has  been  to  overreach  the  other,  the  denial  will  be 
without  costs. 
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O'Neilb  v.  Massaobusetts  Ben.  Am'n. 
(Supreme  Cowrt,  General  Term,  First  Department.    Febru«ry  18,  1892.) 

I.  IHRUBAHCE— Action  on  Poliot— Jdbisdiotion. 

A  Boston  insurance  company,  doing  business  in  the  state  of  New  York  by  per- 
mission of  the  state,  on  condition  that  it  shall  subject  itself  to  the  laws  of  the 
state,  and  that  process  served  on  it  in  the  state  shall  be  bindlDg  tipon  it,  cannot,  in 
an  action  on  its  policy  issued  in  New  York,  brought  in  New  York  by  a  resident  of 
New  Jersey,  set  up  ine  defense  that  the  contract  was  executed  and  delivered  at 
the  home  ofBce  in  Boston,  and  that,  therefore,  the  New  York  courts  were  without 
jurisdiction  of  the  case. 
%.  Bams— Fsoor  of  Death— Fbtsiciar's  Cbbtificatb. 

The  obstinate  and  unjust  refusal  of  a  physician  to  furnish  a  certifloate  ot  the 
cause  of  the  death  of  the  insured,  so  that  those  interested  are  thereby  prevented 
from  complying  with  a  condition  of  the  policy  requiring  all  claims  against  the 
company  to  be  asserted  within  one  year  after  death  of  the  assured,  cannot  deprive 
them  of  the  right  to  enforce  the  policy. 

Appeal  from  circuit  court,  >i«w  York  county. 

Action  by  Addison  D.  O'Neill,  executor  of  Agnes  L.  Jones,  against  the 
Iflasaacbusetts  Benefit  Association.  From  a  judgment  for  defendant,  plain* 
tiff  appeals.    Beversed. 

Argued  before  Van  Brunt,  P.  J.,  and  Lawrence  and  O'Brien,  JJ. 

Booraem,  Hamilton  A  Beckett,  {^William  H.  Hamilton,  of  counsel,)  for 
appellant.    /.  K.  Hayward,  for  respondent. 

Yak  Brttnt,  P.  J.  This  action  was  brought  to  recover  upon  a  policy  of 
life  insurance  or  certificate  of  membership  issued  by  the  defendant  to  the 
plaintiff's  testatrix.  The  defendant  is  a  Massachnsetts  corporation,  organ- 
ized for  the  purpose  of  carrying  on  the  business  of  life  insurance,  and  having 
an  office  and  place  of  business  at  the  city  of  New  York,  having  complied  with 
the  laws  of  this  state  in  respect  to  foreign  life  insurance  com  panics.  In  June, 
1887,  one  Agnes  L.  Jones,  a  resident  of  this  state,  made  an  application  in 
writing  to  the  agent  of  the  defendant  at  the  company's  office  in  New  York 
city  for  a  certificate  of  membership.  Upon  this  application  the  defendant 
issued  certain  policies  or  certificates.  Some  time  prior  to  her  death,  which 
occurred  on  the  8th  of  July,  1889,  an  application  was  made  by  one  O'Neill, 
on  behalf  of  the  assured,  for  a  change  in  one  of  these  policies,  to  the  agent  of 
the  company,  at  the  company's  office  in  New  York  city,  the  loss  to  be  made 
payable  to  her  executors  instead  of  her  husband.  The  new  policy  was  made 
out,  and  dated  in  Boston,  sent  by  mail  to  the  agent  here,  and  by  him  mailed 
apparently  to  the  assured,  and  received  after  her  death  by  her  husband.  Mrs. 
Jones  left  a  will,  which  was  offered  for  probate  in  July.  1889,  before  the  sur- 
rogate of  New  York  county,  and  her  husband  filed  objections  to  such  probate. 
Thereupon  a  contest  was  had,  which  resulted  in  a  decision  in  August,  1890, 
and  a  decree  for  probate  was  entered  on  the  16th  of  September,  1890.  Soon 
after  the  death  of  Mi-s.  Jones,  the  plaintiff's  attorneys  gave  information  to  the 
defendant  of  her  death,  the  fact  of  their  being  retained  as  attorneys  by  the  ex- 
ecutors, the  offering  of  the  will  for  probate,  their  inability  to  find  the  policy 
among  the  papers,  and  their  expectation  of  finding  it  in  the  possession  of  tlie 
husband, and  asking  that  blanks  befurnished  for  making  out  pi-oofs  of  claim. 
Blanks  were  forwarded,  and  in  July,  1889,  they  were  sent  to  the  attending 
physician.  Dr.  Fowler,  at  Albany,  N.  Y.,  to  fill  out  and  return,  which  he 
failed  to  do.  In  the  mean  time  a  temporary  administrator  had  been  appointed, 
and  proofs  were  sent  to  the  defendant,  accompanied  by  affidavits  showing  the 
efforts  mnde  to  get  a  certificate  from  Dr.  Fowler,  his  refusal  to  furnish  the 
same,  and  his  assigning  as  a  reason  therefor  the  non-(>ayment  of  his  bill  for 
attending  Mrs.  Jones.  In  answer,  the  company,  through  its  assistant  treas- 
urer, replied:  "Your  favor  of  the  4th  is  at  band.  Inasmuch  as  the  proof  pa- 
pers you  sent  us  are  not  in  such  form  that  we  can  act  upon  them,  and  you 
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state  that  a  decision  of  tlier  fact  in  controversy  is  expected  shortly,  I  will  de- 
fer considering  daim  as  presented  until  I  hear  from  you  again. "  TTpon  the 
termination  of  the  contest  over  the  will,  the  company  were  notified,  and  wero 
requested  to  make  payment;  and,  in  reply,  stated  tbat  only  partial  proof-s  had 
been  filled,  and  that  the  oertiBcate  of  the  physician  was  absent,  and  inclosing 
two  blanks  for  such  certificate,  to  be  tilled  up, — the  letter  reserving  all  rights 
whicb  bad  been  acquired,  and  informing  the  attorneys  of  a  clause  in  the  policy 
to  the  effect  that  no  claim  could  be  maintained  in  law  after  the  expiration  of 
one  year  from  the  date  of  the  death  of  the  member.  To  this  letter  the  attor- 
neys replied  that  the  policy  had  not  come  into  their  hands,  and  they  were  sur- 
prised to  hear  tbat  there  was  such  a  clause  in  the  policy.  The  plaintiff,  not 
being  able  to  get  a  certificate  from  Dr.  Fowler,  commenced  this  action  by  the 
service  of  a  S'lmmons  upon  the  superintendent  of  insaranoe.  The  defendant 
appeared,  and  moved  to  have  the  case  transferred  to  the  circuit  court  of  the 
United  States,  but  was  unsuccessful.  Upon  the  trial  the  plaintiff  proved 
sobstantiaUy  the  foregoing  facts.  At  the  end  of  the  plaintiff's  case,  the  de- 
fendant's counsel  moved  to  dismiss  tiie  complaint,  upon  the  ground  tbat  the 
court  lacked  jurisdiction,  because  it  appeared  that  the  plaintiff  resides  in  New 
Jersey,  and  the  defendant  resides  in  Massachusetts,  and  the  cause  of  action 
arose  in  Massachusetts,  and  also  upon  the  ground  that  the  cause  of  action  had 
not  matured.  This  motion  was  granted,  and  the  complaint  dismissed;  and 
from  the  jodgment  thereupon  entered  this  appeal  is  taken. 

It  is  to  be  noticed  that  the  case  shows  that  the  complaint  was  dismissed, 
and  that  the  poatea  to  the  judgment  roll  recites  that  a  verdict  for  the  defend- 
ant was  directed.  In  the  absence  of  the  cleric's  minutes,  it  seems  to  be  impos- 
sible to  tell  which  is  right.  By  what  authority  the  clerk  entered  the  judg- 
ment in  question,  in  the  absence  of  the  minutes  of  the  trial,  we  are  unable 
to  imagine. 

The  defense  claimed,  of  want  of  jurisdiction,  seems  to  be  one  of  the  most 
unconscionable  that  any  corporation  has  ever,  heretofore,  had  the  temerity 
to  assert.  The  defendant,  a  foreign  corporation,  by  the  courtesy  of  the  laws 
of  this  state,  comes  into  this  state,  and  does  its  business  here,  upon  the 
condition  that  it  subjects  itself  to  the  laws  of  tliia  state,  and  upon  the  con- 
dition that  process  may  be  served  in  this  state  which  shall  be  binding  upon 
it;  and,  having  done  every  particle  of  the  business  in  connection  with  the 
claim  in  this  state,  when  called  upon  to  pay  asserts  that,  it  being  a  foreign 
corporation,  the  courts  of  this  state  have  no  jurisdiction,  as  the  contract  was 
delivered  in  Boston.  The  application  for  the  policy  in  question  was  made 
here,  the  policy  was  received  here  from  the  agent  of  the  corporation  here,  and 
all  the  bnsinpss  was  done  within  this  state.  But  it  is  claimed  that,  because 
the  Uttatum  clause  of  the  policy  says  that  it  was  signed  and  delivered  in  Bos- 
ton, therefore  the  contract  was  made  in  Boston.  We  hardly  think  that  the 
courts  of  this  state  will  permit  a  foreign  corporation,  doing  business  in 
this  state,  to  escape  payment  of  its  just  obligations  under  so  frivolous  a  plea. 

A  very  considerable  space  in  the  argument  of  the  questions  presented  up- 
on this  appeal  is  devoted  to  the  one-year  limitation  contained  in  this  policy. 
It  does  not  seem  necessary  to  discuss  this  proposition,  because  no  such  point 
was  made  upon  tbe  trial.  It  is  true,  the  defense  was  set  up  in  the  answer, 
but  it  was  not  one  of  the  grounds  upon  which  the  complaint  was  dismissed; 
the  grounds  being  want  of  jurisdiction,  and  that  the  cause  of  action  had  not 
matured,  which  latter  claim  was  founded  upon  the  failure  to  present  the  phy- 
sician's certificate.  It  does  not  seem  necessary  to  discuss  the  proposition  that 
when,  through  no  fault  upon  his  part,  a  party,  having  a  claim  against  another, 
is  unable  to  present  the  particular  kind  uf  proof  which  the  contract  between 
them  calls  for,  that  the  failure  may  be  excused;  as,  for  example,  in  actions 
upon  building  contracts,  it  has  become  familiar  law  tliat,  although  the  contract 
requires  tbe  presentation  of  an  architect's  certificate  in  order  to  entitle  the 
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builder  to  payment,  yet,  if  the  certificate  is  unjustly  withheld  by  the  ar- 
chitect, a  recovery  may  be  bad  without  its  production.  So,  in  the  case  at  bar, 
although  the  contract  requires  the  production  of  the  doctor's  certificate,  yet, 
if  he  unjustly  refuses  to  give  such  evidence,  and  proper  effort  is  made  to  ob- 
tain the  same,  we  see' no  reason  why  the  same  reason  should  not  apply,  and 
the  party  be  excused  from  its  production. 

Some  point  is  made  in  regard  lo  the  failure  to  produce  the  certificate  of  Dr. 
White.  But  Dr.  White  was  not  tlie  physician  who  attended  the  deceased  in 
her  last  illness,  and  Dr.  Fowler  was;  and  it  appears  that  application  was  made 
to  Dr.  Fowler  for  his  certificate,  and  he  rerused  to  give  the  same,  assigning 
as  a  reason  the  non-payment  of  his  bill.  The  claimants  under  a  policy  of  in- 
surance are  not  required  to  perform  impossible  conditions.  They  are  bound 
to  use  diligent  efforts  to  comply  with  the  stipulated  conditions,  but,  if  pre- 
venled  from  doing  so  without  fault  or  negligence  on  their  p^t,  they  are  not 
thereby  precluded  from  recovery  in  a  contested  case.  Applying  this  principle 
to  the  case  at  bar,  it  is  evident  that  Dr.  Fowler  refused  to  give  this  certificate 
unjustly  and  improperly.  The  defendant  was  acquainted  with  all  the  facts, 
and  there  is  no  intimation  or  proof  tliat  the  certificate  was  not  procured  by 
the  plaintiff  because  of  fear  of  what  would  be  the  nature  of  its  contents.  We 
think,  under  all  the  facts,  the  plaintiff  made  out  a  prima  facie  case,  and  the 
motion  to  dismiss  should  have  been  denied.  The  judgment  should  be  re- 
versed, and  a  new  trial  ordered,  with  costs  to  appellant  to  abide  the  event. 

All  concur. 


Sawyer  v.  Bbmkbtt  et  al. 
{Supreme  Court,  General  Term,  First  Department.    February  18, 1893.) 

FLBADiNa — Bill  o»  Particdlakb— Wakt  of  Affidavit. 

In  an  aoUon  for  libel,  plaintiff  alleged  that  "many  persons  have^  in  consequenoe 
thereof,  and  do  still  refuse  to  employ  or  trade  with  plaintiff. "  Defendant  moved 
for  a  bill  of  particulars,  showing  the  names  and  addresses  of  such  persons,  but  filed 
no  affidavit  showing  his  necessity  for  such  information.  Held,  that  the  motion  was 
properly  denied. 

Appeal  from  special  term,  New  York  county. 

Action  by  Lucius  W.  Sawyer  against  James  Gordon  Bennett  and  others  for 
libel.  From  an  order  denying  a  motion  for  a  bill  of  particulars,  defendant 
James  Gordon  Bennett  appeals.     Affirmed. 

Argued  before  Van  Bkunt,  F.  J.,  and  Pattebson  and  O'Brien,  JJ. 

John  TovmsTiend,  for  appellant.  Warner  A  ffrayer,  {^Eugene  Frayer,  of 
counsel,)  for  respondent. 

O'Brien,  J.  This  is  an  appeal  from  an  order  denying  defendant's  motion 
for  a  bill  of  particulars,  and  a  further  extension  of  time  toanswer,  with  leave 
to  defendant  to  renew  bis  motion  for  the  bill  of  particulars,  after  the  cause  is 
at  issue,  upon  proper  aflidavits.  The  action  was  for  alleged  libels.  The  com- 
plaint set  forth  nine  alleged  causes  of  action,  and  iimong  the  allegations  was 
one  that  "many  persons  have,  in  consequence  thereof,  and  do  still  refuse  to 
employ  or  trade  with  this  plainliff . "  What  whs  sought  by  the  motion  was 
a  bill  of  particulars  of  the  names  and  addresses  of  the  persons  who,  it  is  al- 
leged in  the  complaint,  in  consequence  of  the  alleged  libel,  have  refused  to 
trade  with  plaintiff.  The  motion  was  denied,  with  costs  to  abide  the  event, 
with  leave  tu  renew,  after  issue  joined  upon  proper  aflBdavits,  for  the  reasons, 
as  stated  by  the  learned  judge  below,  that  noafiSdavit  was  presented  showing 
sutBcient  reasons  for  the  motion  then  being  granted;  that  the  case  was  not 
at  issue;  that  it  did  not  appear  that  the  defendant  was  without  knowledge  of 
the  persons  who  refused  to  employ  plaintiff;  and  that  the  particulars  asked 
for  do  not  appear  to  be  necessary  to  enable  the  defendant  to  answer.  The 
disposition  made  on  the  motion  by  the  judge  was  proper,  unless  the  defend- 
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ant  had  an  absolute  right,  at  any  stage  of  the  case,  to  the  bill  ot  particulars 
Bonglit.  It  was  not  shown,  nor  does  itapppar,  that  such  jiarticulars  werenec- 
pssary  to  enable  defendant  to  answer,  and  the  other  objections  as  to  the  suf- 
ficiency of  the  affidavits  used  on  the  motion,  and  referred  to  by  the  judge,  are 
apparent.  It  has  been  frequently  held  by  this  court  that  a  mere  application 
for  a  bill  of  particulars  will  not  be  grante<l,  unless  facts  are  shown,  by  proper 
affidavit,  that  the  party  Is  entitled  to  such  bill  of  particulars,  and  where,  as 
bere,  it  is  evident  tbiit  the  particulars  sought  are  not  necessary  to  enable  the 
defendant  to  answer,  but  may  be  required  upon  tlie  trial,  proper  affidavits  as 
the  basis  of  the  application  must  be  presented.  We  are  of  opinion,  therefore, 
that  the  disposition  made  of  the  motion  was  proper,  and  that  the  order  ap- 
pealed from  should  be  affirmed,  with  (10  costs  and  disbursements. 

Van  Brunt,  P.  J.,  concurs. 

Paoterson,  J.  I  concur  on  the  ground  that  it  does  not  xppear  that  the 
furnishing  of  a  bill  of  particulars  is  necessary  now.  After  issue  joined,  it 
may  be  proper  to  renew  the  application,  and  therefore  the  order  made  below 
was  right 


Feofub  v.  Gannon. 
{Supreme  Court,  Oenertd  Term,  First  Devorlment.    Febraary  18, 1893.) 

1.  COBBTITUTIOSAI.  La.W — ^BBaiBTEBBD  BOTTLS-STAHF  ACTS— Dub  FsOCEag  Or  IiiLW. 

Laws  1887,  c.  S77,  i  2,  prohibiting  the  purchase  of  registered  stamped  bottles  with- 
out the  consent  of  the  owner  of  the  stamp  under  penalty  of  fine  and  imprisonment, 
does  not  deprive  the  purchaser  of  proi>erty  without  dae  process  of  law,  and  is  not 
unconstitauonaL 
9L  Same — ^PossEssioir  or  Bottlbs — Prima.  Faoib  Evibbkoe. 

Nor  is  section  8  of  the  act,  as  amended  by  Laws  1888,  c.  181,  providing  that  the 
possession  of  such  bottles  without  such  consent  shall  be  prima  fade  evidence  of  an 
unlawful  purchase  thereof,  an  unauthorized  exercise  of  legislative  power. 
S>  Samb— Restriction  of  Tbadb. 

The  acts  ia  question  cannot  be  held  unconstitutional  as  placing  unreasonable  re- 
strictions on  the  business  of  dealing  in  second-hand  bottles. 

Appeal  from  court  of  general  sessions.  New  York  county. 

Indictment  against  WilliHm  P.  Cannon  for  unlawfully  having  in  his  pos- 
session stamped  and  registered  beer  bottles.  From  a  conviction  defendant 
appeals.     Affirmed. 

Argued  before  Van  Brunt,  P.  J.,  and  Lawrence  and  O'Brien,  JJ. 

A.  VV.  Tenney,  for  appellant.  Thomas  C,  B.  Eoclesine,  Special  Dist.  Atty.. 
(Wm.  Trovers  Jerome  and  Reginald  Hart,  of  counsel,)  for  respondent. 

Lawrence,  J.  The  defendant  was  tried  and  convicted  of  a  misdemeanor, 
before  the  recorder  and  a  jury,  for  having  in  hid  possession  25  bottles  with 
the  following  words  and  figures  blown  or  inipi-essed  thereon,  to-wit:  "A. 
Liebler  Bottling  Co.  Blistered.  402  and  404  W.  126tli  St.,  N.  Y.;"  and  a 
monogram  of  the  letters  "A.  L.  B.  Co."  He  was  sentenced  to  pay  a  fine  of 
912.50,  and  to  be  imprisoned  in  the  penitentiary  for  a  term  of  60  days.  The 
indictment  under  which  the  defendant  was  tried  and  convicted  was  found 
under  the  second  section  of  the  act  entitled  "An  act  to  protect  the  owners  of 
bottles,  boxes,  syphons,  and  kegs  used  in  the  sale  of  soda-water,  mineral  or 
aerated  waters,  porter,  ale,  cider,  ginger  ale,  milk,  cream,  small  beer, 
lager,  weiss  beer,  beer,  white  beer,  or  other  beverages, "  being  chapter  377 
of  the  Laws  of  1887,  as  amended  by  chapter  181  of  the  Laws  of  1888. 
The  first  section  of  the  act  of  1B87,  as  amended,  provides  that  "any  and 
all  |;erson8  and  corporations  engaged  in  manufacturing,  bottling,  or  sell- 
ing soda-walera,    •    ♦    •    lager  beei',   weiss  beer,"  etc.,   "in  bottles,  sy- 
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phons,"  etc.,  "with  his,  her,  its,  or  their  name  or  names  or  other  marks 
or  devices  branded,  stnmped,  engraved,  etched,  blown,  Impressed,  or  other- 
wise produced  upon  sucli  bottles,"  etc.,  "used  by  him,  her,  it,  or  them,  may 
file  in  the  office  of  the  cleric  of  the  county  in  which  his,  her,  its,  or  their  prin- 
cipal place  of  business  is  situated,  and  also  in  the  office  of  the  secretary  of 
state,  a  description  of  the  nume  or  names,  marlts,  or  devices  so  used  by  him, 
her.  it,  or  them,  respectively,  and  cause  sucli  description  to  be  printed  once 
in  each  weelt  for  three  weelcs  successively  in  a  newspaper  published  in  the 
county  in  which  said  notice  may  liave  been  filed  as  aforesaid,  except  that  in 
the  city  and  county  of  New  York,  and  the  city  of  Brooklyn,  in  the  county  of 
Kings,  such  publication  shall  be  made  for  three  weeks  successively,  in  two 
daily  newspapers  published  in  the  cities  of  New  York  and  Brooklyn  respect- 
ively." Section  2  of  said  act,  under  which  this  indictment  is  found,  is  as  fol- 
lows: "II  is  hereby  declared  to  be  unlawful  for  any  person  or  persons,  cor- 
poration or  corporations,  to  fill  with  soda-waters,  mineral  or  aerated  waters, 
porter,  ate,  cider,  ginger  ale,  milk,  cream,  beer,  small  beer,  lager  beer,  weiss 
beer,  white  beer,  or  other  beverages,  or  with  medicine,  medical  preparations, 
perfumery,  compounds,  or  mixtures,  any  bottle,  box,  syphon,  tin,  or  keg,  so 
marked  or  distinguished,  as  aforesaid,  with  or  by  any  name,  mark,  or  device, 
of  which  a  description  shall  have  l)een  filed  and  published,  as  provided  in  sec- 
tion 1  of  this  act,  or  to  deface,  erase,  obliterate,  cover  up,  or  otiierwise  remove 
or  conceal  any  such  name,  mark,  or  device  thereon,  or  to  sell,  buy,  give,  take, 
or  otherwise  dispose  of  or  traffic  in  the  same,  without  the  written  consent  of, 
or  nnless  the  same  shall  have  been  purchased  from,  the  person  or  persons, 
corporation  or  corporations,  whose  mark  or  device  shall  be  or  shall  have  been 
in  or  upon  the  bottle,  box,  syphon,  tin,  or  keg  su  Oiled,  trafficked  in,  used,  or 
handled/  as  aforesaid.  Any  person  or  persons  or  corporations  offending  against 
the  provisions  of  this  section  shall  be  deemed  guilty  of  a  misdemeanor,  and 
shall  be  panished  for  the  first  offense  by  imprisonment  not  less  than  ten  days, 
'  nor  more  than  one  year,  or  by  a  fine  of  fifty  cents  for  each  and  every  such 
bottle,  box,  syphon,  tin,  or  keg  so  filled,  sold,  used,  disposed  of,  bought,  or 
trafficked  in,  or  by  both  such  fine  and  imprisonment,  and  for  each  subsequent 
offense  by  imprisonment  not  less  than  twenty  days  nor  more  than  one  year, 
or  by  a  fine  of  not  less  than  one  dollar  nor  more  than  five  dollars  for  each  and 
every  bottle,  box,  syphon,  tin,  and  keg  so  filled,  sold,  used,  disposed  of,  bought. 
or  trafficked  in,  or  by  both  such  fine  and  imprisonment,  in  the  discretion  of 
the  magistrate  before  whom  the  offense  shall  be  tried." 

Upon  the  trial  a  stipulation  between  the  people  and  the  defendant  was  read 
in  evidence,  which  is  as  follows:  "(1)  The  defendant,  William  P.  Cannon, 
now  is,  and  at  all  the  times  herein  mentioned  was.  a  dealer  in  second-hand  ar- 
ticles, to-wit,  in  second-hand  bottles,  in  the  city  and  county  of  New  York. 
(2)  In  the  month  of  September,  1)387,  the  A.  Liebler  Bottling  Company  was 
duly  organized  and  incorporated  under  and  by  virtue  of  the  laws  of  the  state 
of  New  York,  to-wit,  pursuant  to  and  in  conformity  with  tl)e  act  of  the  leg- 
islature of  the  state  of  New  York,  passed  on  the  17th  day  of  February,  1848, 
entitled  'An  act  to  authorize  the  formation  of  corporations  for  manufacturing, 
mining,  mechanical,  or  chemical  purposes,'  and  the  several  acts  of  the  legis- 
lature amendatory  thereof;  and  said  corporation  was  su  as  aforesaid  organized 
and  incorporated  under  tlie  corporate  name  and  style,  <A.  Liebler  Bottling 
Company.'  (3^  At  all  the  times  mentioned  herein  the  said  corporation  has 
had,  and  now  has,  its  principal  place  of  business  in  the  city  and  county  of 
New  York;  and  at  all  said  times  has  been,  and  is  now,  engaged  in  buttling, 
selling,  and  delivering  lagi-r  beer,  soda-waters,  and  aerated  waters,  in  bottles 
with  its  name  and  certain  marks  and  devices  blown  and  impressed  thereon. 
(4)  Prior  to  the  1st  day  of  March,  1888,  the  said  corporation  did  duly  file 
in  the  office  of  the  clerk  of  the  county  of  New  York,  and  also  in  the  oflice 
of  the  secretary  of  state  of  the  state  of  New  York,  a  description  of  the 
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name,  marks,  and  devices  so  used  by  it,  and  did  duly  cause  said  description 
to  be  printed  and  published  for  three  weeks  successively  in  two  daily  news- 
papers published  in  the  said  city  of  New  York,  to-wit,  in  the  Daily  Register 
and  in  the  New  York  Journal  of  Commerce,  as  provided  by  a  certain  net  of 
tlie  Iq^lature  of  this  state,  entitled  <An  act  to  protect  the  owners  of  bottles, 
boxes,  syphons,  and  kegs  used  in  the  sale  of  soda-water,  mineral  or  aerated 
vateia,  porter,  ale,  cider,  ginger  ale,  milk,  cream,  small  beer,  lager  beer,  weiss 
beer,  beer,  white  beer,  or  other  beverages,'  passed  May  18,  1887,  and  known 
as  chapter  three  hundred  and  seventy-seven  of  the  Laws  of  eighteen  hundred 
and  eighty-seven.  (5)  That  the  description  of  the  name,  marks,  and  devices 
ao  filed  and  pablished  as  aforesaid  is  and  was  as  follows,  to-wit:  <  A.  Liebler 
Bottling  Co.  Registered.  402  and  404  W.  126th  Street,  N.  Y.;'  and  a  men- 
ogram  of  the  letters  'A.  L.  B.  Co.'  (6)  On  the  30th  day  of  September,  1890. 
at  tiie  city  and  county  of  New  York  aforesaid,  the  SKld  defendant,  William  P. 
Cannon,  had  in  his  possession,  and  there  was  then  and  there  found  in  his  pos- 
session, twenty-Bve  certain  bottles,  which,  and  erich  of  which,  were  and  was 
tlien  and  there  marked  and  distinguished  with  and  by  the  name  of  the  said 
corporation,  and  the  said  marks  and  devices,  of  wliich  a  description  had  been 
filed  and  publislied  as  afores:dd.  and  upon  which  and  each  of  which  said  hot- 
ties  there  was  then  and  there  the  said  name,  marks,  and  devices  of  the  said 
corporation,  as  above  described,  blown  and  impressed.  (7)  Said  corporation 
bas  never  given  or  granted  to  any  person  or  persons,  corporation  or  corpora- 
tions, a  written  or  oral  consent  that  said  person  or  persons,  corporation  or 
corporations,  or  any  one,  could  or  should  sell,  buy,  give,  take,  ot  otherwise 
dispose  of  or  tralBc  in  any  botUes  having  blown  and  impressed  upon  them  the 
name,  marks,  and  devices  aforesaid.  (8)  Said  corporation  has  never  sold  or 
given  away  any  l>ottIe  or  bottles  having  blown  and  impressed  upon  them  the 
name,  marks,  and  devices  aforesaid.  (9)  The  said  defendant,  William  P. 
Gannon,  prior  to  the  3Uth  day  of  September,  1890,  purchased  at  the  city  and 
county  of  New  York  the  said  twenty-five  bottles.  (10)  When  said  defendant 
ao  purchased  said  twenty-flve  bottles  he  did  not  then  know  in  what  manner 
or  from  whom  said  bottles  had  been  obtained  by  said  person  from  whom 
he  purchased  the  same.  (11)  Said  twenty-five  bottles  were  purchased,  as 
aforesaid,  by  said  defendant  in  the  open  market,  in  the  same  manner  and 
-way  in  which  he  was  accustomed  to  purchase  bottles  in  the  course  of  his  busi- 
ness as  a  dealer  in  second-band  bottles,  to-wit,  from  any  one  bringing  bottles 
to  his  place  of  business  for  sale.  (12)  None  of  said  twenty-five  bottles  were 
in  existence  prior  to  the  1st  day  of  April,  1888." 

The  only  other  proof  presented  upon  the  trial  was  the  evidence  of  one  Lin- 
ker, a  detective,  who  testified  that  on  the  20tb  day  of  September  he  found  in  the 
possession  of  the  defendant  25  bottles,  wliich  were  then  produced,  and  ad- 
mitted in  evidence.  Thereupon  the  prosecution  rested,  and  the  defendant's 
counsel  moved  that  the  jury  be  directed  to  acquit  the  dufendHnt,  on  the  ground 
that  the  facts  proved  have  shown  the  commission  of  no  crime  by  the  defendant, 
for  the  reason  that  the  statute  declaring  it  to  be  a  misdemeanor  to  use  or 
traffic  in  bottles  so  marked  as  indicated  is  unconstitutional,  and  that  its  pro- 
visions are  in  violation  of  the  provisions  of  the  constitution,  which  secures  to 
every  man  the  right  to  his  property,  the  right  to  keep  it,  and  not  to  have  it 
taken  away  from  him  without  due  process  of  law.  Tlie  defendant's  counsel 
also  asked  the  court  to  dismiss  the  indictment  and  acquit  the  defendant  on  the 
further  ground  that  the  acts  under  which  the  defendant  is  indicted  place  re- 
strictions upon  lawful  and  legitimate  business,  and  prefer  one  class  of  busi- 
ness to  another,  which  is  against  public  policy,  and  is  unconstitutional.  He 
also  asked  the  court  to  dismiss  the  indictment  and  acquit  the  defendant  on  the 
further  ground  that  the  acts  under  which  the  indictment  liad  been  found  are 
unconstitutional  in  authorizing  the  searching  of  defendant's  premises,  and 
the  seizure  and  removal  therefrom  of  said  25  bottles,  by  virtue  of  a  search- 
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warrant,  when  said  bottles  had  not  been  stolen  or  purloined,  but  bad  been 
purchased  and  priid  for  by  the  defendant  in  the  open  market,  and  in  the  regu- 
lar course  of  bis  business.  These  several  motions  were  denied,  and  proper  ex- 
ceptions taken  to  the  ruling  of  the  recorder.  The  defendant  was  then  ex- 
amined as  a  witness  in  his  own  behalf,  aud,  having  testified  as  to  bis  business 
and  its  location,  further  stated  that  he  purchased  the  25  bottles  iu  question 
prior  to  September  SO,  1890;  that  he  did  not  know  from  whom  he  purchased 
them;  that  he  did  not  purchase  them  from  the  A.  Liebler  Buttling  Ck>mpany, 
nor  did  he  know  how  the  person  from  whom  he  purciiased  them  became  pos- 
sessed of  them.  He  further  testiQed  that  he  purchased  the  bottles  in  the  course 
of  Ills  business,  and  in  the  open  market.  The  defendant  then  rested,  and  the 
court  was  asked  by  his  counsel,  upon  the  facts  conceded  in  the  stipulation,  as 
well  as  upon  the  facts  established  by  tlie  oral  evidence  in  the  case,  to  charge 
the  jury  that  the  act  of  the  legislature  under  which  the  indictment  was  framed 
is  unconstitutional,  and  that,  therefore,  the  defendant  had  committed  no 
crime.  Upon  the  grounds  stated  in  his  original  motion  to  dismiss  he  again 
asked  the  court  to  adVise  the  jury  to  acquit,  and  on  the  same  ground  lie  also 
asked  the  court  to  dismiss  the  indictment,  and  acquit  and  discharge  the  de- 
fendant. These  several  requests  being  refused,  exception  whs  duly  taken  to 
such  refusal,  and.  after  the  charge  by  the  recorder,  the  jury  found  the  defend- 
ant guilty,  and  the  judgment  already  referred  to  was  pronounced  against  him. 
As  long  ago  as  1847  the  legislature  passed  an  act  in  relation  to  the  sale  of 
bottles  used  by  the  manufacturers  of  mineral  waters  and  others,  which,  after 
providing  Ihat  the  descriptions  of  the  bottles  should  be  filed  in  the  office  of  the 
secretary  of  state  and  of  the  clerk  of  any  county  in  which  said  articles  should 
be  bottled  or  sold,  and  for  the  publication  in  a  newspaper  of  the  description  of 
the  name  and  marks  so  used  aud  sold,  imposed  a  penalty  upon  any  person  who 
should  sell  any  bottles  marked  or  stamped  as  in  the  flrst  section  of  the  act  de- 
scribed, and  gave  a  right  of  action  therefor  to  the  person  whose  mark  shall 
be  stamped  on  the  bottles  so  sold,  who  should  have  complied  with  tiie  pro- 
visions of  the  flrst  section  of  the  act;  and  any  bottle  dealer  or  keeper  of  a  junk- 
shop,  who  should  purchase  such  bottle  from  any  person,  was  made  liable  to 
the  penalties  imposed  by  the  second  section.  The  act  of  1847  was  amended 
by  chapter  117  of  the  Laws  of  1860,  which  declared  it  to  t>e  unlawful  for  any 
person  or  persons  thereafter,  without  written  consent  of  the  owner  thereof, 
to  fill  with  mineral  waters,  etc.,  any  such  bottle  so  marked  or  stamped,  or  to 
sell,  dispose  of,  buy,  or  tralfic  in  any  such  bottles  so  marked  or  stamped,  etc.,  and, 
in  addition  to  the  penalty  prescribed  liy  the  previous  act,  it  was  provideil  that 
"  the  fact  of  any  person  other  than  the  rightful  owner  thereof,  without  such  writ- 
ten permission.  «  *  *  using  such  buttles  for  the  sale  therein  of  any  min- 
eral water  or  other  beverage,  shall  be  presumptive  evidence  of  the  unlawful 
use  and  purchase  of  such  bottles."  And  the  section  went  on  to  provide  that 
any  owner,  or  agent  of  such  owner,  who  should  make  oath  or  affirmation 
that  he  bad  reason  to  believe  that  any  of  his  bottles,  stamped  and  registered 
as  aforesaid,  were  being  unlawfully  used  by  any  person  or  persons  selling  or 
manufacturing  mineral  water,  etc.,  or  that  any  junk  dealer  or  vendor  of  bot> 
ties  shall  have  any  of  such  bottles  secreted  upun  his  premises,  or  in  any  other 
place,  the  magistrate  might  issue  a  search-warrant  to  obtain  the  same,  and 
should  have  powerin  a  summary  way  to  bring  the  person  accused  before  him, 
and,  if  the  magistrate  should  And  on  summary  examination  that  such  person 
had  disobeyed  or  violated  any  of  the  provisions  of  the  act,  he  might  proceed 
to  impose  a  fine,  and,  if  the  same  be  not  paid,  to  commit  said  person  to  prison 
for  a  term  not  to  exceed  15  days.  Under  this  last  act  the  case  of  Mullina  v. 
People,  24  X.  Y.  399,  arose,  and  the  only  remark  that  we  find  in  regard  to 
the  constitutionality  of  the  act  under  consideration  was  made  by  Sblden,  C. 
J.,  in  delivering  the  opinion  of  the  court,  in  which,  after  stating  that  at  cum- 
mon  law  the  presumption,  from  the  facts  proved,  would  clearly  be  that  Mul- 
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linseamelawfnlly  Into  possession  of  the  bottles,  the  learnedjudgesaid:  "Hence, 
although,  in  view  of  the  interpretation  which  I  have  given  to  the  statute, 
there  is  no  objection  to  its  constitutionality,  still  I  see  no  evidence  in  the  case 
npon  which  the  conviction  can  properly  rest."  And  the  court  held  that  tiie 
judgment  appealed  from,  reversing  the  conviction  of  the  magistrate,  sliuuld 
b«  ^rmed.  This  case,  which  is  referred  to  by  the  counsel  for  the  people  in 
bis  points,  gives  us  very  little  aid  in  determining  the  question  presented  on 
this  appeal.  It  was,  however,  held  by  Mr.  Justice  Barkbti'  in  Re  Grtffen- 
hagen '  that  the  act  under  which  this  defendant  was  indicted  was  constitu- 
tional. In  the  case  of  People  v.  Hogan,  123  N.  Y.  219,  25  N.  E.  Rep. 
193,  the  court  of  appeals,  in  disposing  of  the  case,  held  tliat  It  was  needless 
for  tliem  to  consider  the  constitutional  question,  as  to  which  they  expressed 
no  opinion. 

It  will  be  observed  that  this  case  does  not  arise  under  section  4  of  the  Acts 
of  1887  and  1888,  relating  to  the  proceedings  by  the  magistrate  upon  the  ap- 
plication for  the  issuance  of  a  search-warrant,  and  the  only  question  which  is 
presented  by  the  record  before  us  is  whether  the  second  section  of  the  act 
and  amendatory  act,  prohibiting  the  selling,  buying,  giving,  taking,  or  traf- 
ficking in  said  bottles  without  the  written  consent  of  the  persons  from  whom 
they  sliall  liave  been  purchased,  is  constitutional.  Although  it  may  seem 
harsh  that  an  innocent  vendee  of  bottles,  stamped  and  registered  as  required 
by  the  acts,  should  be  deemed  guilty  of  a  misdemeanor,  we  cannot  say  that 
the  provisions  of  the  second  section  are  in  conflict  with  the  constitution.  It 
does  not  deprive  the  defendant  of  his  property  without  due  process  of  law, 
because,  upon  the  fair  construction  of  the  stipulation  upon  which  this  cause 
was  tried,  the  ItotUes  in  question  had  been  the  property  of  the  said  corpora- 
tion, wliich  had  never  given  a  written  or  oral  consent  that  any  one  should  sell, 
bay,  etc.,  the  same;  nor  had  said  corporation  sold  or  given  away  any  bottles 
having  blown  and  impressed  upon  them  the  names,  marlu,  and  devices  re- 
ferred to  in  the  stipulation  and  in  the  indictment.  The  fact  that  the  defend- 
ant purchased  the  property  in  the  due  course  of  his  business,  and  in  open 
market,  cannot  avail  him  as  a  defense  In  this  action,  there  lieing  no  such 
thing  as  a  market  overt  in  this  country.    The  defendant,  therefore,  could  ob- 

>Mr.  Justice  Babrbtt's  opinion  in  Re  Griffenhagen,  (supreme  court,  special  term. 
New  York  county,)  filed  Hay  26,  ISQO,  is  as  follows:  "Toe  sole  question  presented  by 
the  writs  of  habeas  corpus  and  certiorari  is  whether  the  act  to  protect  the  owners 
of  bottles,  etc.,  (Laws  18ti8,  c.  181,)  is  constitutional.  We  have  nothing;  to  do  with  the 
lactr  of  this  particular  case,  and  the  writs  should  be  dismissed  if  there  could  have 
been  a  lawful  conviction  under  the  act,  leaving  the  relator  to  his  ordinary  remedies 
to  review  the  conviction.  I  have  examined  the  act  in  question,  and  see  no  reason  to 
doubt  the  constitutionality  of  its  main  provisions.  A  man  may  lawfully  limit  the  en- 
joyment of  a  right  of  property  in  the  vehicle  used  for  the  sale  of  a  particular  product. 
Where  the  sole  object  is  to  sell  the  product,  and  to  insure  its  genuineness,  there  ran  be 
no  objection  to  branding,  stamping,  or  otherwise  marking  the  bottle,  keg.  or  syphon, 
and  forbidding  the  sale  of  the  bottle,  keg,  or  syphon  thus  branded,  stamped,  or  marked 
after  the  consumption  of  its  contents.  Without  going  over  the  act  minutely,  it  may 
safely  be  asserted  that  this  is  what  it  seeks  to  enforce.  If  junk  dealers  were  to  be  per- 
mitted to  purchase  and  sell  empty  bottles  thus  marked,  it  would  be  \erj  easy  to  reiiil 
them,  and  then  palm  them  off  on  the  community  as  the  product  of  the  ongiaal  vendor; 
thus  injuring  the  latter's  business,  as  well  as  defrauding  the  public.  It  is  suggested 
that  some  of  these  empty  bottles  may  have  been  purchased  before  the  passage  of  the 
act.  Ttiat,  however,  was  a  matter  of  defense,  and  the  constitutional  question  as  to  bot- 
tles thus  purchased  could  only  be  raised  by  proo  ton  that  head.  The  safer  way  is  for  the 
jnnk  dealertopurchaseonlyunstampedand  unmarked  bottles.  If  he  purchases  stamped 
and  marked  bottles,  he  takes  the  risk  of  previous  registration,  and  of  the  penalties  of 
the  act.  The  question  was  not  very  fully  discussed  in  MuUins  v.  People,  24  N.  Y.  399, 
bat  it  was  before  the  court,  and  the  constitutionality  of  the  act  was  upheld.  Inter- 
preting the  provisions  of  an  earlier  act  as  meaning  what  the  legislature  has  more 
clearly  indicated  in  the  act  now  under  consideration,  the  court  said  that  such  provis- 
ions were  'eolir«ly  unobjectionable.'  I  see  no  reason  for  interfering  with  the  execu- 
tion of  this  act,  and  the  writs  must  accordingly  be  dismissed,  and  the  prisoners  re- 
manded." 
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tain  no  better  title  to  the  property  than  that  which  was  posseaaed  by  the  pet^ 
son  from  whom  he  purcliHsed  them,  and  we  do  not  think  it  was  unconstitu- 
tional for  the  legislature  to  declHre,  as  it  has  done  by  the  third  section  of  the 
act  as  amended,  that  the  possession  of  the  lx>ttles  Iiaving  the  name,  mark,  or 
device  thereon  of  sacb  owner  without  his  written  consent  should  be  pre- 
sumptive evidence  of  the  unlawful  use,  purchase,  and  traSic  in  such  bottles, 
etc.  Kor  do  we  think  that  it  can  be  successfully  urged  that  the  acts  in  ques- 
tion placed  unreasonable  restrictions  upon  the  defendant's  lawful  business. 
It  is  conceded  by  the  record  that  the  niing  and  publication  of  the  marks  was 
complete  prior  to  the  lat  day  of  March,  1B88,  and  that  none  of  these  Ijottles 
were  in  existence  before  April  1,  18^8,  and  that  the  purchase  wms  made  by 
Cannon  prior  to  the  30th  day  of  Septeml)er,  1890,  on  which  day  the  Iwttles 
were  found  in  his  possessibn.  We  think  the  counsel  for  the  people  is  there- 
fore right  in  his  contention  that  the  only  restriction  which -was  placed  upon 
the  conduct  of  the  plaintiff's  business  is  similar  to  that  which  exists  in  an 
ordinary  trade-mark  case,  which  prohibits  one  party  from  selling  goods  bear- 
ing the  tTHde-niark  of,  or  the  colorable  imitation  of  the  trade-mark  of,  an- 
other party.  Neither  does  the  fact  tltat  the  defendant  purchased  the  prop- 
erty in  question  without  any  criminal  intent  or  guilty  knowledge  appear  on 
this  appeal.  See  People  \.  Kibler,  106  N.  Y.  321. 12  N.  £.  Rep.  795;  People 
T.  West,  106  N.  Y.  293, 12  N.  E.  Bep.  610.  The  cases  of  People  v.  Marx,  99 
N.  Y.  377, 2  N.  E.  liep.  29;  In  re  Jacobs,  98  N.  Y.  99;  People  v.  Gillson,  109 
IT.  Y.  389. 17  N.  E.  Rep.  343, — and  similar  cases,  relied  upon  by  the  appellant's 
counsel,  do  not,  in  our  opinion,  have  any  application  to  the  case  at  bar,  for 
the  reason  that  in  those  cases  the  court  proceeded  upon  the  fact  that  the  ob- 
noxious legislative  enactment  prohibited  a  branch  of  industry  not  injurious 
to  the  community,  and  not  fraudulently  conducted,  solely  for  the  reason  that 
it  competed  with  another.  No  such  element  exists  in  this  case.  The  object 
of  the  legislation  under  consideration  was  not  only  to  protect  the  owners  of 
bottles  stamped  as  specified  in  the  act,  but  to  prevent  the  public  from  lieing 
imposed  upon  by  having  those  bottles  filled  or  sold  or  bought  by  other  parlies, 
who  might  use  them,  and  palm  them  off  upon  the  public  as  being  filled  by 
the  owners  who  hnd  registered  them,  or  by  parties  who  had  lawfully  derived 
their  title  from  such  owners.  Although  the  act  may,  in  some  of  its  features, 
seem  to  be  harsh  in  regard  to  an  innocent  purchaser,  we  cannot,  in  the  lan- 
guage of  Akdbews,  J. ,  in  delivering  the  opinion  in  Bertholfy.  O'Reilly,  74  N. 
Y.  516,  pronounce  a  law  invalid  "for  the  reason  simply  that  it  violates  ourno- 
tions  of  justice,  is  oppressive  and  unfair  in  its  operation,  or  because,  in  the 
opinion  of  some  or  all  of  the  citizens  of  the  state,  it  is  not  justified  by  public 
necessity,  or  designed  to  promote  the  public  walfare.  We  repeat  that,  if  it 
violates  no  constitutional  provision,  it  is  valid,  and  must  be  obeyed.  The 
remedy  for  unjust  or  unwise  legislation,  not  obnoxious  to  constitutional  ob- 
jections, is  to  be  found  in  a  change  by  the  people  of  their  representatives, 
according  to  the  methods  provided  by  the  constitution. "  It  follows,  therefore, 
that  the  judgment  of  the  court  below  should  be  afiirmed.    All  concur. 


Kimball  v.  Chafpkl  et  al. 

(Supreme  Court,  Special  Term,  St.  Lavfrence  County.    December,  1891.) 

Wills — Ck>NSTRconoN. 

A  will  authorized  the  executor,  in  his  discretion,  and  with  the  assent  of  the  tes- 
tator's wife,  to  convey  certain  land  to  a  nephew  when  he  was  25  years  old,  and  to- 
give  him  assistance  from  time  to  time  not  to  exceed  $1,000,  up  to  his  twenty- 
seventh  year.  By  another  provision,  the  wife  was  Klven,  during  her  life-time,  the 
net  income  of  all  the  property.  The  wife,  however,  died  before  the  testator,  and 
the  nephew  was  for  many  years  the  testator's  housekeeper  and  sole  companion. 
When  the  testator  died,  the  nephew  bad  passed  his  twenty-seventh  year.  Helcl., 
that  the  executor  was  entitled  to  act  under  the  provision  in  favor  of  the  nephew 
as  if  the  wife's  assent  had  never  been  required,  and  the  fact  that  the  testator  per- 


Digitized  byCaOOQlC 


Sap.Ct]  KIMBAU,  V.  CBAPFBL.  31 

nittad  tUs  proTisloo  to  remain  in  the  will  after  the  nephew  had  paased  the  ages 
therein  apecifled,  showed  that  he  intended  him  to  have  the  benefit  of  it  free  from 
any  restriction  as  to  the  time  when  he  should  receive  it. 
%.  Bamb— Dksoription  of  Leoatbes. 

Where  a  bequest  was  made  to  the  "First  Presbyterian  Church  Society  of  the 
ViUwe  of  Canton, "  and  it  appeared  that  there  was  no  suoh  society  in  the  village, 
bnt  that  "The  Trustees  of  the  First  Presbyterian  Society  in  the  Town  of  Cantoa" 
was  the  onl^  Presbyterian  society,  the  latter  was  entitled  to  take. 
&  Same — Lapsed  Leoacibs. 

A  legaoy  to  a  certain  person  and  "his  heirs"  lapses  by  the  death  of  snob  a  per- 
son before  the  testator;  "his  heirs"  being  words  of  limitation  and  not  of  snbstl- 
tntlon. 
4.  Saioi— Lapsed  Lboacibs. 

A  lapsed  legaoy  passes  by  a  general  residuary  claoae. 
&  Same — BsgcBST  to  a  Ci.ass. 

A  provision  that  the  residue  of  an  estate  is  to  be  divided  among  the  testator's 
grand-nephews  and  grand-nieces  does  not  Inolnde  his  nephews  and  nieces,  al- 
though accompanied  by  a  olause  explaining  that  the  provision  is  made  so  that  eadi 
child  of  his  deceased  brothers  and  usters  may  receive  equal  benefit. 

Action  by  William  H.  Kimball,  executor,  against  Frederic  Cbappel  and 
others,  to  conatrae  the  will  of  Pliny  Wrigtit,  deceased. 

Nehon  L.  Robinson,  for  plaintiff.  Henry  E.  Staver,  for  defendant  Cbappel. 
Frank  N.  Cleaveland,  guardian  ad  litem,  for  defendants  John  Elmer  and 
otbeiB.  L.  P.  Hale,  for  defendants  Chamberlain  and  Hale.  George  P.  Wood 
for  defendant  Luther  Wales. 

Tafpan.  J.  This  is  an  action  brought  by  the  executor  to  obtain  a  con- 
struction  of  the  last  will  and  testament  of  Pliny  Wright,  late  of  Canton,  de- 
ceased. Said  testator  made  his  will  May  13,  1883.  A  copy  of  such  will  is 
set  out  in  the  complaint,  and  Bndings  of  fact  herein.  He  died  October  17, 
1890,  then  being  eighty-five  years  of  age,  leaving  real  and  personal  property 
worth  816,000.  His  wife  and  his  brotliei-  Daniel,  who  are  legatees  named  in 
the  will,  died  before  he  did.  He  left  no  children,  nor  the  descendants  of  any 
children.  He  left  nephews  and  nieces,  and  grand-nephews  and  grand-nieces, 
all  of  whom  have  been  made  parties  to  this  action.  Frederic  Chappel  and 
the  Trustees  of  the  First  Presbyterian  Society  of  the  town  of  Canton  are  also 
parties  to  the  action.  A  question  arises  under  the  third  provision  of  the 
will,  which  reads  as  follows:  "I  authorize  my  executor  and  trustee,  with 
the  assent  of  my  wife,  Mary  Ann  Wright,  to  convey  to  my  said  wife's  nephew 
Frederic  Cliappel  a  building  lot  in  Canton,  of  lands  now  belonging  to  me, 
not  to  exceed  an  acre  in  extent,  and  to  give  him  assistance  from  time  ta 
'time,  not  to  exceed  $1,000;  the  land  to  be  given  him  when  he  is  twenty-five 
years  old,  and  the  money  at  any  time  up  to  his  twenty-seventh  year.  Said 
conveyances  and  advances  to  be  discretionary  in  my  trustee."  Frederic 
Cliappel  named  in  the  will  was  twenty-eight  years  old  April  11,  1891,  and 
was  more  than  twenty-seven  years  old  at  the  time  of  the  death  of  the  tes- 
tator. It  appeared  upon  the  trial  that  for  many  years  prior  to  the  death  of 
said  testator  said  Frederic  Chappel  lived  with  him,  as  his  sole  companion, 
housekeeper,  and  servant,  and  cured  for  him  with  faithfulness  and  tender- 
ness; that  testator  had,  for  many  years,  been  feeble  in  body,  of  eccentric 
babits,  and  greatly  dependent  upon  the  services  of  said  Chappel,  who  per- 
formed the  most  menial  otBces  for  him,  and  endured  hardships  and  privations 
in  his  behalf,  and  who  had  testator's  affection  and  good  will  down  to  the 
time  of  his  death.  The  death  of  testator's  wife,  before  he  died;  does  not 
affect  the  power  of  the  executor  to  act  under  the  provision  of  the  will  in 
favor  of  said  Chappel.  By  another  provision  of  this  will,  the  testator's  wife 
is  given,  during  her  life,  the  net  income  of  all  the  property.  Had  she  sur^ 
vived  him,  the  provision  in  favur  of  Chappel  could  not  have  been  carried  into 
effect  during  her  life  without  reducing  her  income.  Before  the  executor 
could  do  this,  her  assent  was  required;  the  provision  was  for  her  protection. 
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After  her  death,  there  was  no  further  occasion  for  it,  and  the  will  shoald  be 
construed  as  though  such  provision  was  not  contained  therein.  By  the  pro- 
vision in  favor  of  Chappel  the  testator  gives  him  nothing,  but  authorizes  his 
executor  to  give,  in  his  discretion.  Chappel,  therefore,  has  no  vested  right 
eitlier  in  the  land  or  in  the  money  mentioned  in  this  provision.  The  power 
given  the  executor  by  the  will  was  clearly  intended  by  the  testator  as  a  rec- 
ognition of  Cbappel's  services  tu  liira,  and  to  recompense  liiin  therefor,  and 
thereby  to  be  of  benefit  to  him.  It  may  fairly  be  assumed  tliat  the  quantity 
of  land  and  the  amount  of  money  mentioned  measured  the  benefit  that  the 
testiitor  wished  to  confer  upon  him;  and  that  the  provisions  in  regard  to  the 
time  when  he  should  receive  the  benefit  were  prudent  provisions.  Intended 
by  the  testator  to  guard  him  against  improvidence  or  loss.  There  can  be  no 
question  as  to  the  construction  that  ought  to  l>e  put  upon  the  provision  in 
regard  to  the  land.  It  was  not  to  be  conveyed  to  him  until  he  reached  the 
age  of  twenty-five  years,  but  might  be,  in  the  discretion  of  the  executor,  at 
any  time  thereafter.  Reading  all  that  is  said  in  the  provision  in  reference  to 
the  assistance  that  was  contemplated,  it  is  manifest  that  it  was  to  be  fur- 
nished in  money;  not  all  at  the  same  time,  but  in  various  sums,  at  different 
times,  as  the  executor  miglit  see  would  lie  most  beneficial  to  Chappel,  the 
aggregate  not  to  exceed  81,000  in  money. 

It  is  fair  to  assume,  considering  the  circumstances  in  connection  with  the 
language  used,  that  the  testator  did  not  believe  that  it  would  be  necessary  to 
continue  the  restriction  in  regard  to  the  payment  of  any  amount  remaining 
unpaid  after  Chappel  reached  the  age  of  twenty-seven  years;  tliat  his  own 
experience  and  judgment  would  then  be  sufficient  to  protect  him.  The  tes- 
tator permitted  this  provision  to  remain  in  his  will,  thereby  showing  no  de- 
sire to  change  it,  and  that  circumstance  of  itself  shows  that  he  intended 
Chappel  to  have  the  benefit  of  the  provision,  relieved  from  any  restriction  as 
to  the  time  when  he  should  receive  it,  except  the  testator's  discretion.  This 
view  seems  to  be  in  accordance  with  the  decisions  of  the  courts  in  other 
cases,  somewhat  analogous  in  principle  to  this  case.  Delaney  v.  McOuire, 
(Sup.)  14  N.  Y.  Supp.  809;  MeCom  v.  MoCom.  100  N.  Y.  511,  3  N.  E. 
Rep.  480;  Briggs  v.  Carroll,  117  N.  Y.  288,  22  N.  E.  Rep.  1054;  Qoehel  v. 
Wolf,  113  N.  Y.  406,  21  N.  E.  Rep.  388.  This  view  of  the  provision  in 
favor  of  Chappel  leads  us  to  the  conclusion  that  power  remains  in  the  execu- 
tor in  his  discretion  to  convey  the  land,  and  pay  the  money  to  an  amount 
not  exceeding  91,000,  and  that  the  residuary  legatees  who  would  take  this 
money  in  case  the  discretion  was  not  exercised  in  favor  of  Chappel  are  en- 
titled to  have  that  discretion  exercised  within  one  year  from  the  time  the' 
will  was  proved  and  letters  testamentary  Issued.  If  the  executor  determines 
that  he  will  not  pay  this  91,000  to  Chappel,  the  same  passes  into  the  residu- 
ary portion  of  the  estate,  to  be  divided  under  the  third  sulxlivision  of  the 
sixth  paragraph  of  the  will.  By  tlie  tlrst  subdivision  of  said  sixth  paragraph 
"92,000  is  to  be  paid  to  the  First  Presbyterian  Church  Society  of  the  Village 
of  Canton."  Upon  the  trial  it  appeared  that  there  is  no  religious  corporation 
by  that  name  in  that  village,  but  that  "The  Trustees  of  the  First  Presbyte- 
rian Society  in  the  Town  of  Canton"  were  duly  incorporated  on  July  29, 1825, 
under  chapter  60  of  the  Laws  of  1813,  and  since  their  incorporation  have 
maintained  and  still  maintain  a  place  of  worship  in  the  village  of  Canton; 
that  such  corporation  is  the  only  religious  corporation  of  the  Presbyterian 
denomination  in  the  village  of  Canton.  It  sufilciently  appears  that  tliis  cor- 
poration was  intended  to  be  the  recipient  of  this  bequest.  It  is  sufficient 
that  a  devisee  or  legatee,  whether  a  natural  person  or  a  corporation,  is  so 
defined  as  to  be  distinguished  from  every  other  person  or  corporation.  A 
devise  or  bequest  to  a  corporation  need  not  state  its  corporate  name;  that 
such  corporation  was  intended  is  sufficient.  Institute,  v.  How's  Ex'rs,  10 
N.  Y.  84.    This  tMqueat  should  be  paid  to  such  corporation. 
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The  legacy  to  "Daniel  L.  TTrlght  and  his  heirs"  lapsed  bj  his  death,  not- 
Trithstanding  the  words  "his  heirs"  are  used.  In  such  connection  they  are 
vords  of  limitation,  and  not  of  substitution.  BolU*  y.  Bacon,  8  Dem.  Sar. 
43-46,  and  ca.ses  cited;  In  re  WelU,  113  N.  Y.  396.  21  X.  E.  Rep.  187.  Such 
legacy  having  lapsed,  the  same  pusses  by  the  general  residuary  clause,  to  be 
distributed  to  the  residuary  legatees  under  the  third  subdivision  of  the  sixth 
paragraph  of  tlie  will.  Dayt.  Sur.  475.  note,  and  cases  there  cited;  Oilman 
y.  Gilman,  111  N.  Y.  265,  269,  18  N.  E.  Kep.  849;  In  re  Bonnet,  46  Hun. 
529,  and  cases  there  cited. 

Questions  have  also  arisen  under  the  third  subdivision  of  the  sixth  para- 
graph of  said  will,  which  reads:  "The  balance  is  to  l)e  divided  among  my 
grand-nephews  and  grand-nieces,  (descendants  of  my  brothers  and  sisters, 
except  Daniel.)  and  the  descendants  of  those  now  or  at  my  death  deceased, 
per  capita  and  not  per  stirpes.  I  so  dispose  of  my  residuary  property  in 
order  that  each  child  of  my  deceased  brothers  and  sisters,  except  the  children 
of  Daniel,  may  receive  equal  benefits.  None  of  Daniel's  descendants  are  to 
receive  any  share  of  my  property  except  that  coming  through  the  devise  and 
bequest  to  Daniel."  The  class  to  whom  these  bequests  are  made  are  named 
without  any  ambiguity  or  uncertainty;  and  that  apparent  ambiguity  arises 
when  the  testator,  further  on,  explains  his  reasons  for  what  he  has  done, 
"that  each  child  of  my  deceased  brothers  and  sisters  •  •  «  may 
receive  equal  benefit."  If  the  testator's  grand-nephews  and  grand-nieces 
take  under  this  provision,  the  children  of  his  deceased  brothers  and  sisters 
will  not  be  benefited,  except  remotely,  as  their  descendants  receive  such  ben- 
efit. As  the  explanatory  clause  contains  no  language  of  gift  or  bequest,  it 
cannot  be  construed  as  affecting  the  previous  provision,  which  is  clear  and 
umimbiguons.  The  intention  of  the  testator  was  clearly  not  to  include 
nephews  and  nieces  in  the  terms  "grand-nephews"  and  "grand-nieces. "  The 
will  is  peculiarly  drawn,  but  the  intent  can  be  clearly  collected  from  an  ex- 
amination of  all  its  provisions;  and  it  is  the  duty  of  the  court  to  give  effect  to 
tbat  intent.  Purdy  v.  Hayt,  92  N.  Y.  454,  and  cases  there  cited;  Masterson 
y.  TotonsJiend,  (X.  Y.  App.)  25  X.  E.  Bep.  928.  Costs  are  awarded  to  the 
plaintiff,  to  the  defendant  Chappel,  and  S25  is  allowed  to  the  guardian  ad 
litem  of  the  infant  defendants.  The  case  is  difficult  and  extraordinary. 
Plaintiff  is  awarded  9500  extra  allowance,  and  the  defendant  Chappel  950, 
the  same  to  be  charged  upon  the  estate  of  the  deceased,  and  to  be  paid  by  the 
executor  before  the  estate  is  distributed;  and  when  so  paid  such  estate  is  to 
be  conveyed  and  distributed  by  said  executor,  according  to  the  construction 
pat  upon  said  will  as  hereinabove  stated.  No  coats  allowed  to  any  other 
party  to  the  action. 


AoAUB  et  al.  v.  Beroeb  et  aZ. 
{Supreme  Court,  Special  Term,  Erie  Ciruntu-    December,  1891.) 

Wilis — COSSTBDOTION — CoNFLICTINO  PkOVISIOHS. 

Where  a  will,  after  devising  eertalD  property  to  the  testatrix's  two  sons,  and 
certain  other  property  in  trust  for  the  testatrix's  daagbter  during  life,  provides 
tbat  none  of  the  said  property  shall  be  sold  until  10  years  after  the  testatrix's 
death,  the  latter  provision  is  void,  because  repugnant  to  the  former  disposition  of 
the  property. 

SaMB— SUSPBITDIKO  ALIENATION — CONDITIONAL  LlHITATtONS  AS  TO  RbaLTT. 

A  provision  by  which  real  property  is  devised  to  the  testatrix's  daughter  for  life, 
with  remainder  to  the  children  of  the  daughter  who  shall  survive,  provided  they 
attain  the  age  of  21  years,  and  by  which,  if  none  of  them  attain  that  age,  the  estate 
is  to  go  to  the  other  grandchildren  of  the  testatrix,  and,  if  there  are  no  grand- 
children, then  to  her  own  sons,  Is  not  within  2  Rev.  St.  (6th  Ed.)  pp.1101,  1102,  S{  18, 
16,  forbidding  the  suspension  of  the  power  of  alienation  for  more  than  two  lives  in 
being  at  the  creation  of  the  estate,  but  within  the  exception  therein  mentioned, 
which  provides  that  a  contingent  remainder  may  be  created  on  a  prior  remaindet, 
to  take  effect  in  the  event  that  the  persons  to  whom  the  flmt  remainder  is  limited 
V.lSN.Y.S.nO.l — 3 
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■hall  die  under  tba  age  of  91  yean  or  apon  any  other  ooDtlnganoT  by  which  the 
estate  of  such  persons  mav  be  determined  before  they  attain  fall  age.  Ward  ▼. 
Ward,  U  N.  E.  Rep.  878,  105  N.  Y.  6S,  distinguished. 

8.  BuiE— Per8o»ax,tt. 

Such  a  provision,  however,  is  void  as  regards  personal  property,  for  the  reason 
that  8  Rev.  St.  (Oth  Ed.)  p.  1167,  {  1,  contains  no  such  exception  in  favor  of  the  mi- 
nority of  legatees  as  is  contained  in  2  Rev.  Bt.  pp.  1101,  1103,  ${  15,  IS,  but  provides 
merely  that  the  suspension  of  the  power  of  absolute  ownership  over  snoh  property 
shall  not  exceed  the  lives  of  two  persons  in  being  at  the  decease  of  the  teetatrlx. 

4  Sake — Pabtiai.  Intausitt. 

The  fact  that  the  provision  of  a  will,  relating  to  the  disposition  of  certain  per- 
sonal property,  after  the  determination  of  a  life-estate,  proves  to  be  Inoperative, 
does  not  affect  the  life-estate,  or  the  other  provisions  of  the  will  relating  to  the 
disposition  of  real  property  and  the  Imlance  of  the  personalty. 

Action  by  George  W.  Adams  and  another,  executors,  etc.,  against  Frances 
A.  Berger  and  others  for  the  constractiun  of  a  will. 

B.  C.  Adams,  for  plaintiffs.  Lyman  M.  Baker,  guardian  ad  litem  for  In* 
fant  defendants. 

DAMiEiiS.  J.  The  action  is  brought  by  the  plaintiffs  to  secure  the  con- 
struction of  the  will  of  Fanny  Adams,  deceased.  The  will  was  executed  on 
or  about  the  17th  of  November,  1887,  and  the  testatrix  died  on  or  about  the 
29tb  of  December,  1889.  The  will  was  proved  before  the  surrogate,  and  let- 
ters testamentary  issued  to  the  plaintiffs  as  executors  named  therein.  By 
this  will  the  testatrix  intended  to  dispose  of  all  her  estate,  both  real  and  per- 
sonal. She  devised  and  gave  the  unilivided  two-thirds  part  of  her  real  and 
personal  property  to  her  two  sons,  George  W.  and  William  H.  Adams,  the 
plainlifls  in  the  action.  The  other  undivided  third  she  gave  and  devised  to 
the  same  persons  in  trust  to  collect  the  income,  and  pay  over  the  same  to  her 
daughter,  Frances  A.  Berger,  during  her  natural  life.  These  directions  con- 
tained in  the  will  are  free  from  all  ambiguity  and  uncertainty,  and  dispose  of 
the  estate  to  the  extent  already  mentioned  in  favor  of  her  three  children. 
And  it  is  not  as  to  her  directions  concerning  them  that  any  controversy  has 
arisen  between  them.  The  testtitrix  did  add  by  a  subsequent  paragraph  of 
the  will  that  none  of  her  estate  should  be  sold,  or  divided,  or  partitioned  until 
the  full  end  of  10  years  after  her  own  decease.  But.  as  the  bequests  and 
devises  in  favor  of  her  two  sons  and  of  her  daughter  were  clear  and  absolute 
in  their  terms,  and  beyond  question  vested  the  title  to  two  undivided  thirds 
of  her  property  in  her  sons,  this  subsequent  direction  given  by  her  was  so  far 
repugnant  to  the  estate  previously  created  by  these  directions:  and,  being  re- 
pugnant to  that  estate,  it  was  inoperative  and  void.  Craig  v.  Wells,  11  N. 
Y.  315,  322;  Hill  v.  Priestly,  52  N.  Y.  635;  Oxley  v.  Lane.  35  N.  Y.  340. 
346,  347.  And,  as  no  power  of  sale  was  given  to  the  trustees,  their  estate, 
during  the  existence  of  the  trust,  was  inalienable.  And  this  clause  could 
have  no  application  to  that  unless  the  trust  terminated  within  10  years; 
and  if  it  did,  then  this  direction  or  restraint  would  be  equally  repugnant  to 
the  estate  afterwards  provided  for  by  the  language  contained  in  the  will. 

The  more  important  controversy  relates  to  the  disposition  of  this  undlyided 
third  in  remainder  bequeathed  and  devised  in  trust  for  the  life  of  this  bene- 
ficiary. That  has  been  resisted  as  unlawful  on  the  ground  of  a  failure  to 
observe  the  directions  of  the  statute  forbidding  the  suspension  of  the  power 
of  alienation  for  more  than  two  lives  in  being  when  the  will  took  effect  in 
tlie  disposition  of  the  property  of  the  testatrix.  By  the  direction  contained 
in  it,  after  the  decease  of  her  daughter,  the  testatrix  gave,  devised,  and  be- 
queathed this  undivided  third  to  the  children  of  her  daughter  who  should 
survive  hpr,  provided  these  children  attain  the  age  of  21  years.  At  the  time 
of  the  decease  of  the  testatrix  there  were  three  of  these  surviving  children, 
and  all  under  the  age  of  21  years;  and.  as  the  devise  and  bequest  in  favor  of 
the  children  included  all  who  should  survive  the  daughter  of  the  testatrix,  it 
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comprehended  a  class  of  persons  liable  to  be  Increased  by  the  birth  of  subse- 
quent children  before  the  decease  of  the  daughter  of  the  testatrix.  There  was 
no  separate  gift  of  the  property  to  either  one  of  the  children,  but  it  was  givea 
to  them  in  common,  without  distinguishing  in  any  manner  between  them; 
and  under  this  gift  the  property  was  designed  to  be  vested  in  all  the  children 
who  should  survive  their  mother,  the  daughter  of  the  testatrix,  and  attain  the 
age  of  21  years.  1  Jarm.  Wills,  (5th  Ed.)  264-270;  Manier  v.  Phelps,  15 
Abb.  N.  C.  128,  127.  And,  as  these  children  may  all  be  under  the  age  of  21 
years  at  the  time  of  the  decease  of  their  mottier,  the  beneficiary  in  the  trust, 
and  two  or  more  or  all  of  them  may  die  before  either  shall  attain  the  age 
of  21  years,  it  is  insisted  that  these  directions  contemplate  an  unlawful  sus- 
pension of  the  power  of  alienation  and  of  absolute  ownership  in  the  prop- 
erfy.  By  the  terms  of  the  will  the  title  in  the  remainder,  subject  to  the 
trust-estate,  vested  in  the  children  now  living  at  the  decease  of  the  testatrix, 
subject,  of  course,  to  include  such  other  or  further  children  as  might  be  bom 
and  survive  the  beneficiary.  Hoome  v.  Phillips,  24  N.  Y.  463.  And  there 
was  a  possibility,  accordingly,  that  the  lives  of  all  the  children  would  termi- 
nate prior  to  the  attainment  of  the  majority  of  either,  and  in  which  event  the 
testatrix  made  a  further  contingent  disposition  of  this  one-third  of  her  estate. 
But  it  does  not  follow  from  this  possibility  that  the  power  conferred  by  the 
statute  for  the  limitation  of  future  estates  in  land  has  been  transcended.  No 
trust  was  created  in  the  property  after  the  decease  of  the  daughter  of  the  tes- 
tatrix, but  a  direct  devise  and  b«quest  of  it  was  made  in  that  instance  in  favor 
of  her  children;  and,  while  it  is  true  that  the  statutes  relating  to  future  es- 
tates in  lands  forbid  the  suspension  of  the  power  of  alienation  for  a  longer 
period  than  during  the  continuance  of  not  more  than  two  lives  inbeingatthe 
creation  of  the  estate,  this  prohibition  has  been  made  subject  to  a  very  im- 
portant exception,  which  is  equally  applicable  to  this  case,  and  that  is  that  a 
contingent  remiiinder  may  be  created  on  a  prior  remainder,  to  take  effect  in 
the  event  that  the  persons  to  whom  the  first  remainder  is  limited  shall  die 
under  the  age  of  21  years.'or  upon  any  other  contingency  by  which  the  es- 
tate of  such  persons  may  be  determined  before  they  attain  their  full  age.  2 
Rev.  St.  (6th  Ed.)  pp.  1101, 1102,  §§  15, 16.  And  the  devise  of  this  real  estate 
appears  to  be  protected  by  this  exception,  for  under  the  broad  language  of  the 
section  containing  it  there  can  be  no  objection  to  the  devise  because  of  the 
fact  that  some  of  the  persons  intended  to  be  beneBted  by  the  creation  of  the 
first  remainder  were  not  in  being  at  the  decease  of  the  testatrix.  The  pre- 
ceding section  prescribing  this  limitation  is  wholly  qualified  by  the  section 
succeeding  it,  and  permits  persons  to  be  included  within  the  provision  con- 
tained in  the  will,  who  may  be  born  after  the  decease  of  the  testatrix,  but 
prior  to  the  decease  of  her  daughter,  the  beneficiary  under  the  will.  And 
this  was  generally  considered  to  be  permitted  by  the  decision  made  in  J7ar- 
rison  v.  Harrison,  36  N.  Y.  543,  and  it,  of  course,  has  not  been  affected  by 
the  dictum  relied  upon,  which  is  contained  in  Ros  v.  Vingut,  117  N.  Y.  204, 
21S,  22  N.  E.  Rep.  933. 

But,  nnder  the  effect  which  is  required  to  be  given  to  the  will,  all  the  chil- 
dren of  Frances  A.  Berger  living  at  the  time  of  her  decease  will  be  seised  of 
this  undivided  third  of  the  real  estate  of  the  testatrix.  But  by  the  condition 
afterwards  imposed,  if  either  or  any  of  these  children  should  become  de- 
ceased before  attaining  the  age  of  21  years,  their  interest  in  the  land  would 
necessarily  cease;  ana,  as  the  devise  is  made  in  favor  of  a  class,  the  survivors. 
npon  attaining  the  age  of  21  years,  will  become  possessed  of  the  absolute  title 
to  the  land;  and  that,  these  sections  of  the  statute  has  provided  for  and  per- 
mitted. And  the  dependence  of  the  estate  npon  these  minorities  distinguishes 
this  case  from  Ward  v.  Ward,  105  N.  Y.  68,  11  N.  E.  Rep.  373.  The  power 
of  alienation  over  the  land,  therefore,  was  no  further  suspended  by  the  will 
than  during  the  life-estate  of  the  daughter  of  the  testatrix  who  is  14)  be  bene- 
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fited  by  the  trust,  and  daring  the  minority  of  one  or  more  or  of  all  her 
children  living  at  the  time  of  her  decease.  This  suspension  of  the  power  of 
alienntion  in  no  event  could  continue  beyond  the  life  of  the  beneQciary  in 
the  trust  and  the  minority  of  her  children.  When  that  minority  ceases  to 
exist,  the  estate  will  be  vested  absolutely  in  the  children  becoming  21  years  of 
age,  or  the  ultimate  contingent  devisees,  and  the  power  of  alienation  be 
brought  into  existence.  That  this  was  the  intention  of  the  testatrix  appears 
from  her  further  direction  that,  if  her  daugliter  should  die  leaving  no  chil- 
dren surviving  her,  or  the  child  or  children  which  she  should  leave  should 
not  attain  the  age  of  21  years,  then  the  estate  should  be  given  over  to  the 
grandchildren  of  the  testatrix;  and,  if  there  should  be  no  grandchildren,  that 
then  it  should  go  to  her  two  sons,  the  plaintiffs  in  the  action.  In  no  event 
was  the  final  vesting  of  tlie  estate  to  the  land  to  extend  beyond  the  minority 
of  the  children  of  the  daughter  of  the  testatrix,  and  accordingly  the  directions 
given  did  not  violate  the  restraint  in  this  respect  of  the  statute. 

But  as  to  the  personal  property  of  the  testatrix,  which  was  shown  to  amount 
to  the  sum  or  value  of  $6,672,  one-third  of  which  was  subject  to  these  direc- 
tions, a  different  provision  is  applicable,  and  by  that  provision  the  absolute 
ownership  of  personal  property  cannot  be  suspended  by  any  limitation  or  con- 
dition for  a  longer  period  than  the  continuance  of  not  more  than  two  lives  in 
being  at  the  date  of  the  instrument  containing  the  limitation  or  the  condition; 
or,  if  such  instrument  be  a  will,  for  not  more  than  two  lives  in  being  at  the 
decease  of  the  testator.  2  Bev.  St.  (6th  Ed.)  p.  1167,  §  1.  This  sUtute  con- 
tains no  such  exception  in  favor  of  the  minority  of  the  legatees  as  is  contained 
in  the  statute  relating  to  the  creation  of  future  estates  in  lands;  but  its  pro- 
visions are  direct  and  applicable  in  all  cases,  that  the  suspension  of  the  power 
of  absolute  ownership  shall  not  exceed  the  lives  of  two  persons  in  being,  in  the 
case  of  a  will,  at  the  decease  of  the  testator.  Manioe  v.  Manice,  43  N.  Y.  805. 
And  the  directions  contained  in  this  will  clearly  exceed  that  restraint,  for  by 
the  creation  of  the  trust  in  favor  of  the  daughter  of  the  testatrix  the  absolute 
ownership  of  the  personal  estate  was  suspended  for-the  period  of  the  life  of 
the  daughter,  and  after  that  the  title  has  been  made  to  depend  upon  the  con- 
tingency of  at  least  one  of  the  children  of  the  daughter  attaining  the  age  of 
21  years.  And,  if  no  other  children  should  be  born  to  her  than  those  already 
existing,  two  of  these  children  may  die  before  either  reaches  the  age  of  21;  and 
daring  the  period  of  this  uncertainty  no  person  will  be  vested  with  the  abso- 
lute title  to  this  one-third  of  the  personal  estate.  But  the  title  during  that 
time  will  depend  upon  this  contingency:  that  at  least  one  of  these  three  chil- 
dren shall  reach  the  age  of  21  years;  and.  if  other  children  should  be  born'to 
the  benetlciary  in  the  trust,  the  uncertainty  or  contingency  in  the  title  would 
not  determine  until  at  least  one  of  the  entire  class  became  21  years  of  age; 
and  before  that  event  happened  two  or  more  of  the  children  of  Frances  A. 
Berger  may  become  deceased.  It  is  plain,  therefore,  as  to  the  personal  estate, 
that  this  statute  was  contravened,  and  that  a  suspension  of  the  power  of  ab- 
solute ownership  has  been  provided  for  which  the  statute  has  not  permitted. 
But  it  does  not  result  from  the  illegality  of  these  directions  concerning  one- 
third  of  the  personal  estate  of  the  testatrix  that  the  other  provisions  contained 
in  her  will  are  to  be  held  to  be  inoperative.  These  provisions,  so  far  as  they 
create  an  absolute  estate  in  the  two  sons  of  the  testatrix  in  the  land,  and  vest- 
ing them  with  the  absolute  title  to  two-thirds  of  the  personal  estate,  and  so 
far  as  they  provide  a  life-estate  in  trust  for  the  benefit  of  the  daughter  of  the 
testatrix,  are  entirely  complete,  separate,  and  independent  from  these  final 
provisions  directing  the  ultimate  disposition  of  one-third  of  the  personal 
property;  and,  where  that  is  the  case,  the  law  invalidates  only  so  much  of 
the  will  as  shall  be  found  to  be  in  conflict  with  the  provisions  of  the  statute. 
Adams  v.  Perry,  43  N.  Y.  487;  Harrison  v.  Sarriaon.  36  N.  Y.  543,  647, 
S48.    This  rule,  in  Its  application  to  this  case,  doea  not  defeat  the  general 
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purposes  or  directions  of  the  testatrix.  Tliose  which  were  primarily  intended 
to  take  effect  will  all  be  preserved  ami  muiiitained,  and  it  is  only  those  regard- 
ing the  final  disposition  of  one-third  of  (lie  personul  estate  tliat  must  be  held 
to  l)e  inoperative.  These  are  separate  and  distinct  subjects;  the  latter  having 
no  effect  whatever  upon  the  chief  and  principal  purposes  of  tlie  testatrix, 
which  were  to  provide  by  lier  will  for  lier  own  children.  The  result,  there- 
fore, must  be  that  this  will  is  to  be  held  to  be  valid  and  in  conformity  to  the 
law  in  all  its  directions  except  those  given  for  the  Bnal  disposition  of  one- 
third  of  the  personal  property  after  the  decease  of  the  daughter  of  the  testa- 
trix, and,  as  to  ttiat  personal  property,  the  testatrix  must  be  held  to  have  died 
intestate,  leaving  it  to  be  divided  and  distributed  among  her  next  of  kin 
after  the  decease  of  her  daughter.  Prances  A.  Berger;  and  judgment  to  that 
effect  will  t>e  entered  in  the  action. 


Pboplb  ex  rel.  Putzsi.  e.  Siuomsom  at  al. 

(Supreme  Court,  Special  Term,  New  York  County.    December.  1881.) 

CoKPOHATiONS — Election  or  Offiobr^!— Masdauus  to  Insfectors. 

Under  Laws  N.  Y.  1890,  o.  568,  {  15,  providing  that  the  court  shall,  on  application 
of  a  person  aggrieved  by  any  election  of  a  corporation,  etc.,  on  notice  to  those  af- 
fected thereby,  "forthwith  and  in  a  summary  way  hear  the  affidavits,  proofs,  and  al- 
legations of  the  parties,  or  otherwise  inquire  into  the  matter  or  causes  of  complaint, 
and  establish  the  election  or  order  a  new  election,  or  make  such  order  and  give  such 
relief  as  right  and  justice  may  require, "  an  application  for  an  order  to  compel  the 
inspectors  of  election,  at  an  annual  meeting  of  the  stockholders  of  a  corporation, 
to  bold  a  new  election,  will  be  denied  unless  it  appears  tbat  the  corporation  had 
notice  of  the  proceedings. 

Application  by  Charles  Putzel  for  an  order  to  compel  John  Simonson,  Robert 
£.  Babb,  and  Sigismond  Berendsohn,  inspectors  of  election,  at  an  annual 
meeting  of  the  stockholders  of  the  United  States  Crematory  Company,  to  hold 
a  new  election.  Application  denied.  For  former  reports,  see  16  K.  Y.  Supp. 
118.  and  17  N.  Y.  Supp.  595,  mem. 

Charles  Putzel,  pro  se.     Charles  T.  Haviland,  for  defendants. 

Lavtbence.  J.  This  application  must  be  denied  for  the  reason  that  it  no- 
where appears  that  the  corporation  has  had  notice  of  the  proceedings.  The 
general  term  of  this  department  held  upon  the  application  for  a  mandamiu 
that  the  flftec nth  >  section  of  chapter  563  of  the  Laws  of  1890  is  simply  a  re- 
enactment  of  the  provisions  of  the  Revised  Statutes.  Under  the  provisions  of 
the  Revised  Statutes  it  was  held  that  the  corporation  itself  should  be  made  s 
party,  and  be  served  with  notice  of  the  presentation  of  the  application  to  the 
court.  See  In  re  Pioneer  Paper  Co.,  36  How.  Pr.  102;  In  re  Schoharie  Vol' 
ley  R.  Co..  12  Abb.  Pr.  (N.  S.)  894. 

'Section  15  provides  tbat  "the  supreme  court  shall,  upon  the  application  of  any  per- 
son or  corporation  aggrieved  by  or  complaining  of  any  election  of  any  corporation,  or 
any  proceeding,  act,  or  matter  touching  the  same,  upon  notice  thereof  to  the  adverse 
party,  or  to  those  to  be  affected  thereby,  forthwith,  and  in  a  summary  way,  hear  the 
affidavits,  proofs,  and  allegations  of  the  parties,  or  otherwise  inquire  into  the  matters 
or  causes  of  complaint,  and  establish  the  election  orordera  new  election,  or  make  such 
order  and  give  such  relief  as  right  and  justice  may  require,  and  may,  in  its  dlsoretipn, 
order  issues  to  be  made  up  in  such  a  manner  and  form  as  it  may  direct  to  try  the  re- 
spective rights  of  the  parties  touching  the  matter  complained  of. "  . 
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Denton  «.  Ontario  County  Nat.  Bane  et  al. 
(Supreme  Court,  General  Term,  Fifth  DepartmenU    January  22, 1803.) 

L  MoBTOAOES — Redemption — Juniob  Mortoaqib. 

Where  a  senior  mortgagee  forecloses  without  making  a  junior  mortgagee  of  the 
land  a  party  to  the  action,  an  action  by  the  latter  to  foreclose  may  be  turned  into 
one  for  redemption.    BigeUrw  t.  Davol,  (Sup.)  16  N.  Y.  Supp.  648,  contra. 

t,  SiJiE— Harsbaliko  Assets. 

The  owner  of  two  ti-acts  of  land,  consistingof  83  and  175  acres,  respectively,  gave 
two  mortgages  on  the  20S  acres,  one  mortgage  for  tii,00O,  and  the  other  for  $5,000, 
and  made  them  equal  liens.  A  prior  mortgage  for  $5,00U  had  been  given  on  the  175 
acres,  but  the  lien  was  postponed  to  that  of  the  mortgages  just  mentioned.  In  Jan- 
nary  the  owner  of  the  land  conveyed  the  33  acres  to  his  wife.  The  f5,000  mortgage 
was  foreclosed  In  March,  and  the  175  acres  was  conveyed  to  defendant.  In  April 
the  wife  mortgaged  the  S3  acres  to  plaintiff.  Subsequently  the  t2,000  mortgage 
was  foreclosed,  and  the  208  acres  were  conveyed  to  defendant,  but  plaintiff  was 
not  made  a  party  to  the  foreclosure.  Held  that,  if  plaintiff  had  been  made  a  party 
to  the  foreclosure  suit,  he  could  have  insisted  tbat  the  176  acres  be  sold  before  re- 
sort was  bad  to  the  83  acres,  and  he  should  be  entitled  to  redeem  on  this  basis. 

Appeal  from  special  term,  Ontario  county. 

Action  by  Eugene  C.  Denton  against  the  Ontario  County  National  Bank 
and  others  to  foreclose  a  mortgage.  From  a  judgment  entered  on  the  decis- 
ion at  special  term  and  on  the  report  of  a  referee  denying  him  the  right  to 
foreclose,  but  granting  the  privilege  to  redeem  on  certain  terms,  plaintiff  ap- 
peals.   Keversed. 

The  opinion  of  Adams,  J.,  rendered  on  the  trial  of  this  case  at  special  term, 
and  referred  to  by  Mr.  .Justice  Macohber,  is  as  follows: 

"It  is  claimed  by  the  plaintiff's  counsel  that  the  Lansing  mortgage  became 
merged  in  the  referee's  deed,  and  that  in  consequence  the  defendant  simply 
acquired  title  to  the  premises  incumbered  by  the  plaintiff's  mortgage. 
There  might  be  some  foundation  for  this  contention  if  the  foreclosure  proceed- 
ings liad  been  so  conducted  as  to  have  divested  the  mortgagee  of  all  the  equities 
which  inhered  in  his  mortgage.  Such  was  not  the  case,  however,  as  is  per- 
fectly obvious  from  the  mere  fact  that  the  mortgage  in  suit,  which  was  sub- 
ject to  the  lien  of  the  Lansing  mortgage,  remains  unaffected  by  those  proceed- 
ings. Had  the  plaintiff  been  made  a  defendant  herein,  his  right  of  redemption 
would  have  been  foreclosed.  By  omitting  to  make  him  such  a  party,  the  mort- 
gagee did  not  thereby  divest  himself  of  the  ability  to  cut  off  that  right;  for  this 
result  might  have  been  accomplished  by  what  is  termed  a '  strict  foreclosure,' — 
a  remedy  which  is  rarely  resorted  to,  but  which  is  nevertiieless  proper  in  just 
such  a  case.  Bolles  v.  Duff,  43  N.  Y.  469-474.  It  is  likewise  one  which 
was  transmitted  to  the  defendant  by  reason  of  his  purchase  at  the  foreclosure 
sale.  Robinson  v.  Ryan,  25  N.  Y.  320;  Ross  v.  Boardman,  22  Hun,  527- 
530.  It  seems,  however,  that  neither  the  mortgagee  nor  the  purchaser  saw 
fit  to  avail  himself  of  this  right,  and  the  plaintiff,  therefore,  brings  this  suit 
upon  the  theory  that  the  failure  to  make  him  a  party  defendant  upon  the  fore- 
closure of  the  Lansing  mortgage  leaves  him  at  liberty  to  maintain  this  action. 
In  this  I  am  clearly  of  the  opinion  that  he  is  wrong.  His  right  to  redeem  and 
to  do  BO  without  paying  the  costs  of  the  Lansing  foreclosure  was  in  no  wise 
affected  by  that  action,  (Gage  v.  Brewster,  81  N.  Y.  217,)  but  he  certainly 
acquired  no  otiter  or  grpater  right.  The  attention  of  the  court  is  directed  to 
the  case  of  Peabody  v.  Roberti,  47  Barb.  91,  as  an  authority  for  the  doctrine 
conienfied  for,  and  it  is  true  that  in  an  elaborate  and  well-considered  opinion 
in  that  case  by  Daniels,  J.,  which  reviews  various  authorities  upon  either 
side  of  the  question,  the  conclusion  is  reached  that  a  junior  mortgagee  can- 
not be  deprived  of  his  right  to  foreclose  his  mortgage  and  sell  the  mortgaged 
premises  merely  because  they  have  been  previously  sold  under  the  foreclosure 
of  a  senior  mortgage  to  which  he  was  not  made  a  party,  but  it  Is  noticeable 
that  this  conclusion  was  sustained  by  a  divided  court:  that  no  other  mem- 
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bers  of  the  court  concurred  in  the  reasoning  of  the  learned  justice  who  wrote 
the  opinion;  and  that  in  a  Inter  case,  in  which  the  same  question  arose,  tlie 
Bftme  justice  is  reported  aa  concurring  in  the  conclusion  that  the  only  right 
which  a  junior  mortgagee  retains,  under  ciroumBtances  precisely  similar  to 
thoee  above  detailed,  is  the  right  of  redemption.  Salmon  v.  Allen,  11  Hun, 
29.  Under  these  circumstances,  this  later  decision  would  seem  entitled  to 
greater  weight  than  the  former,  and  it  certainly  commends  itself  to  the  judg- 
ment of  the  court;  for,  as  is  said  by  Davis.  J.,  the  rule  contended  for  by  the 
plaintiff  in  this  action  would  '  tend  to  throw  the  title  into  great  confusion,' 
and,  it  might  be  added,  it  would  also  materially  enhance  the  value  of  his  se- 
curity. It  does  not  follow,  from  what  has  been  heretofore  said,  that  the 
plaintiff  must  necessarily  be  turned  out  of  conn;  for  inasmuch  as  the  parties 
are  all  before  the  court,  and  the  pleading's,  when  construed  together,  contain 
a  sufficient  statement  of  facts  to  justify  the  application  of  such  relief  as  jus- 
lice  requires,  it  should  seem  to  be  the  duty  of  the  court  to  direct  tbe  entry  of 
a  judgment  which  will  preserve  and  protect  the  rights  and  interests  of  all 
concerned.  Therefore  the  decree  herein,  while  denying  the  relief  demanded 
in  tbe  complaint,  may  provide  for  the  redemption  of  the  premises  by  the  plain- 
tiff within  SO  days  from  its  entry,  such  redemption  to  be  accomplished  with- 
out paying  the  costs  of  the  foreclosure  of  the  Lansing  mortgage,  and  that,  in 
defaiilt'of  sncii  redemption,  the  rights  and  interests  of  the  plaintiff,  and  of 
all  persons  claiming  under  him,  in  and  to  said  mortgaged  premises,  be  extin- 
guished. In  the  event  of  a  redemption,  no  costs  of  this  action  shall  be  al- 
lowed to  either  party;  but  otherwise  tbe  defendant  may  have  costs  against 
tbe  plaintiff." 

Argued  before  Owioht,  F.  J.,  and  Macohber  and  Lewis,  J  J. 

M.  H,  Fidd,  for  appellant.    L.  H.  Hall,  for  respondent. 

Macombeb,  J.  This  action  is  the  ordinary  one  for  tbe  foreclosure  of  a 
mortgage  and  for  the  sale  of  the  mortgaged  premises.  The  mortgage  was  ex- 
ecuted by  Letitia  6.  Durand  to  tbe  plaintiff  to  secure  the  payment  of  the  sum 
of  Sl,060,  with  Interest,  on  tiie  12th  day  of  April,  1888.  The  land  consists 
of  S3  acres  situate  in  the  town  of  Canandaigua,  N.  Y.  Tlie  execution  of  the 
mortgage  and  tbe  non-payment  of  the  same  being  undisputed,  tbe  plaintiff 
clearly  made  Si  prima  facie  cnse  for  a  judgment  of  foreclosure  and  sale  of  tbe 
mortgaged  premises,  in  pursuance  of  section  1626  of  the  Code  of  Civil  Procedure. 
But  the  defendant  the  Ontario  County  National  Bank,  which  is  the  only  par- 
ty defending,  sets  forth  in  its  answer  certain  allegations,  which  have  been  sup- 
plemented by  evidence,  from  which  the  learned  trial  justice  has  denied  to  the 
plaintiff  the  right  to  foreclose  the  mortgage,  and  to  have  a  sale  of  the  mort- 
gaged premises,  but  has  granted  to  him  the  privilege  of  redeeming  the  land 
covered  by  the  mortgage  upon  terms  which  hereinafter  appear.  The  defend- 
ant's rights  depend  upon  the  ownership  of  these  33  acres,  and  of  another  tract 
of  175  acres,  and  npon  the  rights  growing  out  of  the  incumbrances  thereon 
under  the  title  of  one  Luman  M.  Durand,  as  it  existed  on  the  1st  day  of  May, 
1886.  .  On  the  last-named  day,  Durand  and  his  wife  executed  to  H.  L.  Lans- 
ing, as  trustee,  two  mortgages,  covering  the  entire  lands,  consisting  of  208 
acres,  one  in  the  sum  of  $6,000,  and  the  other  in  the  sum  of  S2,000,  and  these 
mortgages  were  made  equal  liens  upon  tbe  lands.  A  previous  mortgage  of 
85,000  had  been  given  upon  the  175  acres  alone,  which  bore  date  the  11th  day 
of  April,  1878,  and  which  was  subsequently  assigned  to  the  defendant  the 
Ontario  County  National  Bank.  The  lien  of  this  mortgage,  however,  was 
postponed  to  that  of  tbe  $6,000  and  the  $2,000  mortgages  by  agreement  exe- 
cuted by  the  bank  after  the  assignment.  The  $5,000  mortgage  was  subse- 
quently foreclosed  by  this  bank,  and  the  land  covered  by  it.  namely,  tlie  175 
acres,  was  conveyed  to  it  March  8, 1888,  l)y  the  referee  appointed  to  make  the 
sale  in  tbe  foreclosure.    Luman  M.  Durand  conveyed  the  83  acres  of  land  to 
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his  wife,  Letttia  G.  Durand,  by  deed  bearing  date  January  24,  1888,  and  re- 
corded January  25, 1888.  On  the  12th  day  of  April,  1888,  Letitia  6.  Durand, 
then  the  owner  of  the  33  acres,  executed  to  the  plalntiflF  tlie  mortgage  in  ques- 
tion. The  Lansing  mortgage  of  $2,000  was  foreclosed  in  January,  1889,  and 
the  mortgaged  premises,  namely,  the  whole  208  acres,  were,  by  the  deed  of  tbe 
referee  in  that  suit,  conveyed  to  the  defendant  the  Ontario  County  National 
Bank  by  deed  dated  tbe  2d  day  of  March,  1889,  and  recorded,  two  days  there- 
after. There-upon'the  bank  went  into  possession  of  the  whole  of  the  premises. 
But  the  plaintiff  in  this  action  was  not  made  a  party  to  the  foreclosure  of  tbe 
82,000  Lansing  mortgage.  He  subsequently,  in  the  month  of  June,  1889, 
brought  this  action  for  the  purpose  of  foreclosing  his  mortgage  of  $1,060  upon 
the  33-acre  tract.  It  was  claimed  upon  the  trial  by  the  plaintiff's  counsel  that 
tbe  $2,000  Lansing  mortgage  became  merged  in  the  referee's  deed,  and  that 
consequently  the  bank  acquired  title  to  the  premises  subject  to  the  paymentj 
of  the  plaintiff's  mortgage.  This  view  was  not  adopted  by  the  learned  trial 
justice,  but,  on  the  contrary,  while  holding  that  tlie  plaintiff's  mortgage  was 
unaffected  by  that  foreclosure,  yet.  under  the  cin-umstances  disclosed,  he  held 
that  the  plaintiff  did  not  have  the  right  to  a  judgment  of  foreclosure  and  sale 
of  the  mortgaged  premises.  The  learned  justice,  with  ample  authority  to 
support  him,  also  decided  that  the  plaintiff's  right  to  redeem  was  in  no  way 
affected  by  tbe  foreclosure  of  the  $2,000  Lansing  mortgage.  But  he  further 
held,  and,  as  we  think,  properly,  that,  by  the  foreclosure  and  sale  of  the  last- 
named  mortgage,  the  plaintiff  acquired  no  greater  rights  or  equities  than  he 
possessed  before  that  foreclosure.  The  court  thereupon  proceeded  to  adjudge, 
inasmuch  as  all  the  necessary  parties  were  before  the  court  in  this  action,  and 
the  pleadings  sufficient  for  that  purpose,  that  the  plaintiff  might  redeem  the 
premises,  within  a  time  named,  from  the  lien  of  the  $2,000  Lansing  mort- 
gase;  that,  in  default  of  such  redemption,  his  rights,  and  of  all  persons  claim- 
ing under  him,  in  the  mortgaged  premises,  should  be  extinguished.  On  the 
whole,  after  considering  the  reasons  stated  by  the  learned  justice,  and  the  au- 
tboritfes  discussed  by  him,  namely,  Qage  v.  Brewster,  31  N.  Y.  217;  Pea- 
hody  V.  Roberts,  47  Barb.  91;  Salmon  v.  Allen,  11  Hup,  29,  we  are  inclined 
to  think  that  the  action  may  thus  be  turned  into  one  of  redemption  of  the  mort- 
gaged premises, notwithstanding  the  recent  decision  in  the  case  of  Bigelow  v. 
Davol,  (Sup.)  16  N.  Y.  Supp.  046. 

The  terms,  however,  upon  which  such  redemption  may  be  made,  must  be 
such  as  would  have  been,  mutatis  mutandis,  available  to  the  plaintiff,  had 
he  actually  been  made  a  party  to  the  foreclosure  of  the  $2,000  Lansing  mort- 
gage. While  the  plaintiff's  rights  were  not  enhanced  by  the  omission  to  make 
him  a  party  to  that  suit,  they  cannot,  in  any  sense,  be  deemed  to  have  been 
impaired  thereby.  For  the  purposes  of  this  action  they  must  be  deemed  to  be 
wholly  unaffected  by  the  former  action.  The  relief,  therefore,  actually  to  be 
administered  in  this  case,  must  be  adapted  to  the  changed  situation  of  affairs, 
caused  without  the  fault  of  tbe  plaintiff.  Tbe  referee  reported  that  the  whole 
of  the  principal  sum  uf  the  $2,000  Lansing  mortgage,  together  with  the  $391 
interest,  amounting  in  all  to  $2,391,  should  be  paid  by  the  plaintiff  upon  such 
redemption,  less  $158.50,  deducted  for  the  value  of  the  use  of  the  land  by  the 
defendant  since  its  purchase  at  the  foreclosure  sale.  He  further  Bnds  that  the 
33  acres  are  worth  only  $35  per  acre,  aggregating  in  all  $1,155.  So  that  the 
privilege  of  redeeming  in  this  case  is  not  one  which  the  plaintiff  will  be  swift 
to  avail  himself  of,  if  the  principle  upon  which  tbe  judgment  proceeds  can  be 
maintained.  We  should,  as  it  seems  to  us,  administer  the  relief,  as  nearly  as 
we  can,  so  as  to  secure  the  plaintiff  in  the  rights  which  he  might  have  asserted 
in  the  Lansing  foreclosure  had  he  been  made  a  party  defendant  therein. 
The  deed  to  Letitia  G.  Durand  of  the  33  acres  was  made  and  recorded  prior  to 
the  purchase  by  the  defendant  the  Ontario  County  National  Bank  of  the  175 
acres  at  the  foreclosure  sale  of  the  $5,000  mortgage,  but  not  before  tbe  assign- 
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ment  to  it  of  that  mortgage.  The  right,  therefore,  of  Letitia  G.  Darand,  the 
owner  of  the  33  acres,  to  have  the  175  acres  in  the  foreclosure  of  the  S2,000 
mortgage  sold  first,  under  the  well-established  principle  that  land  so  circum- 
stanced must  be  sold  in  foreclosure  in  the  inverse  order  of  alienation,  is  un- 
doubted. Whether  such  right  was  asserted  by  her  in  such  foreclosure  does 
not  appear.  Indeed,  the  judgment  therein,  which  probably  indicated  in  what 
manner  the  land  should  be  sold,  is  not  laid  before  us  on  this  appeal.  It  does 
not  appear  that  any  rights  of  Letitia  G.  Durand  were  thus  asserted.  Though 
we  cannot  in  this  case  adjudicate  upon  her  rights,  yet  it  appears  to  us  tiiat, 
for  the  purpose  of  determining  the  equities  between  the  respective  parties  to 
these  parcels  of  land,  subjected,  as  they  were,  to  the  incumbrance  upon  all  of 
tbem  of  the  two  Lansing  moitgagi'S,  the  mortgage  given  to  the  plaintiff,  and 
now  sought  to  be  foreclosed,  should  be  regarded  as  an  alienation  of  the  land, 
pro  tanto,  as  of  the  time  of  its  date.  Hart  v.  Wandle,  5U  N.  Y.  386,  iind 
the  cases  there  cited.  Had  the  plaintiff  been  made  a  party  to  the  foreclosure 
of  the  $2,000  mortgage,  lie  doubtless  would  have  asserted,  by  proper  appear- 
ance or  answer,  his  right  to  have  the  175  acres  sold  first,  and  that  resort 
should  be  had  to  the  S3  acres  covered  by  his  mortgage  only  in  the  event  that 
the  sale  of  the  175  acres  did  not  produce  suOicient  funds  to  pny  the  lien.  The 
rights  of  the  holders  of  the  96,000  mortgage  do  not  seem  to  be  affected  by  any 
action  heretofore  brought.  The  value  of  the  175  acres  is  found  to  be  $50  per 
acre,  amounting  in  all  to  $8,750,  which  appears  to  be  ample  security  for  both 
mortgages.  If  upon  the  new  trial,  which  we  have  concluded  to  order,  a  dif- 
ferent state  of  facts  is  not  made  to  appear,  we  are  of  the  opinion  that  the  plain- 
tiff would  have  a  right  to  redeem  on  the  basis  above  indicated,  leaving  out  of 
consideration  for  the  moment  the  riglits  of  the  defendant  under  the  $5,000 
mortgage;  for  had  the  175  acres  of  land  been  ordered  by  the  jndgment  to  be 
sold  tirst,  and  had  the  $6,000  moitgage  been  adjudged  to  have  been  paid  off 
by  the  same  decree,  if  the  amount  of  the  sale  was  sufficient  for  that  purpose, 
a  fond  would  have  been  renlized  that  would  have  discharged  the  lien  of  those 
two  mortgages  upon  the  83  acres.  The  right,  therefore,  of  the  plaintiff,  as 
thus  indicateid,  may  be  worked  out  and  secured  by  treating  this  as  one  for  re- 
dempti(m  alone.  This  view  renders  a  new  trial  necessary.  Whether,  on  such 
new  trial,  it  shall  be  made  to  appear  that  the  existence,  at  one  time,  of  the 
$5,000  mortgage,  and  the  purchase  of  the  defendant  at  the  sale  under  I'ore- 
cloeare  thereof,  affect  the  application  of  the  above  principle,  and,  if  so,  to  what 
extent,  are  matters  which  have  not,  either  directly  or  indirectly,  been  passed 
upon  by  the  trial  court,  and,  consequently,  we  do  not  express  any  opinion 
thereon.  It  follows,  therefore,  tliat  the  judgment  appealed  from  should  be 
reversed,  and  a  new  trial  ordered.  Judgment  reversed,  and  a  new  tiial  or- 
dered, with  costs  to  abide  the  final  award  of  costs.    All  concur. 


FoRBESTEB  et  al.  V.  Stbauss,  Sheriff,  et  al, 
(Supreme  Court,  Special  Term,  New  York  County.    September,  1891.) 

1.  COKFESSIOK  or  JUDQHEKT — CLAIMS  SOT  DUE — IKDOKSEB  OF  NOTE. 

Before  maturity  of  a  note  held  by  a  bank  which  bad  discounted  it  for  the  maker, 
there  is  notbinK  due  from  the  maker  to  an  indorser,  and  a  confession  of  judgment 
on  the  note  by  the  maker  in  favor  of  Uie  Indorser  will  be  set  aside  at  the  instance 
of  a  subsequent  judgment  creditor  of  the  maker. 

%.  JoDOMBjiT— Collateral  Attack— Action  to  Set  Aside  Execution. 

An  action  by  a  judgment  creditor  to  set  aside  executions  issued  on  judgments 
confessed  by  the  debtor  before  the  recovery  of  plaintiff's  judgment  Is  not  a  collat- 
eral attack  on  the  judgments  on  which  such  executions  were  issued. 

Action  by  William  Forrester,  Siegfried  Berger,  and  Oscar  Friedlander,  as 
Judgment  creditors  of  Samuel  and  Joseph  Oallinger,  against  Bernard  Strauss 
and  others,  to  set  aside,  as  in  fraud  of  plaintiff,  certain  judgments  confessed 
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by  the  Oallingera  in  favor  of  defendants  Strauss.  Trier,  and  Ehrlicb,  and  the 

executions  issued  tliereon.     Judgment  for  plainiiffs. 

Biumensttel  <&  Hirsoh,  for  plaintiffs.     Adolph  L.  Sanger,  for  defendants. 

Inqrabam,  J.  By  the  statement  In  the  confession  of  judgment  in  favor 
of  tlie  defendant  Strauss  it  appears  that  no  cause  of  action  existed,  at  the  time 
the  judgment  was  entered,  in  favor  of  the  party  in  whose  favor  the  judgment 
was  confessed.  The  note  given  by  the  debtor  bad  been  discounted  by  the 
bank,  and  was  at  the  time  held  by  the  banlc.  It  was  the  bank  tliat  was  the 
creditor,  and  not  tlie  indorser  of  the  note.  No  demand  had  bren  made  by 
the  bank  against  the  indorser,  as  the  note  was  not  yet  due,  and  it  did  not  ap- 
pear that  the  maker  of  the  note  would  not  pay  wlien  the  note  was  due.  The 
only  obligation  that  the  Indorser  assumed  was  that  he  would  pay  the  note  if 
the  maker  did  not,  and,  when  the  note  became  due,  the  bank  who  held  the 
note  would  have  a  cause  of  action  against  the  maker.  If  the  judgment  in 
favor  of  the  indorser  was  sustained,  two  judgments  for  the  same  debt  could 
be  entered  against  the  maker,  and  lie  would  be  twice  liable  'upon  the  same 
obligation.  It  is  perfectly  clear  that  there  was  nothing  due  to  the  party  in 
whose  favor  the  judgment  was  confessed,  and  that  the  judgment  was  en- 
tirely unauthorized.  The  same  may  be  said  as  to  the  judgment  in  favor  of 
Trier.  That  note  had  also  been  indorsed  by  Trier  and  discounted  by  the 
Chemical  Bank,  and  it  was  the  Chemical  Bank  which  would  be  the  creditor 
when  the  note  became  due,  and  not  the  indorser.  By  section  1274  of  the 
Code,  a  judgment  by  confession  must  be  entered  upon  the  written  statement 
madpand  signed  by  defendants,  to  the  effect  that,  if  the  judgment  to  be  con- 
fessed Is  for  money  due  or  to  become  due,  it  must  state  concisely  the  facts 
out  of  which  the  debt  arose,  and  must  show  that  the  sum  confessed  therefor 
is  justly  due  or  to  become  due.  Here,  upon  the  facts  stated  in  the  written 
statement,  it  does  not  appear  that  the  sum  confessed  is  either  justly  due  or 
to  become  due.  There  is  no  debt  existing  in  favor  of  the  alleged  creditor 
against  the  debtor.  As  to  the  Ehrlich  judgment,  it  appears  that  the  plaintiff 
there  held  a  promissory  note  for  $2,000,  which  was  not  due  at  the  time  the 
judgment  was  entered,  and,  under  the  provision  of  the  Code,  a  judgment 
could  be  confessed  for  the  amount  of  the  note,  but  execution  could  not  be 
issued  until  the  debt  became  due.  Section  1277.  This  action  was  brought 
to  set  aside  the  execution  upon  these  three  confessed  judgments.  It  was  not 
a  collateral  proceeding,  and  in  such,  action  the  validity  of  the  judgment  or 
execution  is  not  questioned  collaterally,  but  whether  the  application  is  made 
by  motion  in  the  action,  or  by  a  new  action  brought  for  the  purpose  of  set- 
ting aside  the  void  execution  or  judgment,  the  proceeding  is  a  direct  one  to 
obtiiin  relief  from  a  void  or  voidable  judgment,  that  prevents  a  subsequent 
judgment  creditor  from  obtaining  satisfaction  of  his  judgment  out  of  his 
debtor's  property.  It  was  held  in  the  case  of  J  affray  v.  Saussman,  (Sup.) 
5  K.  Y.  Supp.  629.  "that  it  is  competent  for  a  subsequent  execution  cred- 
itor, in  a  direct  proceeding  for  that  purpose,  as  by  motion,  to  attack  the  exe- 
cution for  invalidity,  so  far  as  it  directs  the  sheriff  to  collect  anything  in  ex- 
cess of  the  sum  presently  due  on  the  prior  judgment."  And  that  case  waa 
affirmed  by  the  court  of  appeals  on  the  opinion  of  the  general  term.  22  N. 
£.  Bep.  1132.  It  seems  clear,  therefore,  that  plaintiffs  in  this  action  are  en- 
titled to  judgment  setting  aside  the  judgments  and  executions  in  favor  of 
Strauss  and  Trier,  and  setting  aside  the  execution  in  favor  of  Dillon,  and 
that  the  apparent  liens  created  by  such  executions  be  adjudged  to  be  subse- 
quent to  the  lien  of  the  plaintiffs,  and  that  the  defendants  account  for  the 
amount  received  by  them  under  the  said  executions;  judgment  to  be  settled 
on  notice. 
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Underhill  et  al.  v.  Manhattan  Rt.  Co.  et  al. 
(Supreme  Court,  Special  Term,  New  York  Cormty.    December,  1891.) 

1.  CoxanTuvioKAL  Law — Laws  AFFioriNa  Bbmkdibs. 

Code  Civil  Froc  {  970,  provides  that  "wbere  a  party  Is  entitled,  by  the  constitu- 
tion, or  by  express  provision  of  law,  to  a  trial  by  jury  of  one  or  more  issues  of 
fact,"  the  court  must,  on  motion,  cause  "those  issues  to  be  distinctly  and  plainly 
stated  for  trial  accordingly. "  Laws  1S91,  c.  208,  amending  this  seotion,  extends 
this  right  so  as  to  embrace  all  actions  "where  one  or  more  questions  arise  on  the 
pleadings  as  to  the  value  of  property,  or  as  to  the  damages  which  a  party  may  be 
entitled  to  recover. "  Held,  that  such  amendment  is  not  unconstitutional,  as  it 
affects  the  remedy  only. 
91  Samb — Pensiho  Aotions. 

This  amendment  applies  to  actions  pending  when  It  took  effect  as  well  ks  to  ao- 
tions subsequently  brought. 
S.  Right  to  Jckt  Tbiai/— Waivku. 

The  right  to  a  jarj  trial  under  this  amendment  Is  not  waived  by  the  mere  sarvioe 
of  a  notice  of  trial  tor  the  special  term. 
4.  Bams— ICn  Damaob. 

In  an  action  to  enjoin  the  operation  of  an  elevated  railway,  as  the  question  of  tee 
damage  does  not  arise  on  the  pleadings,  but  arises,  when  it  is  found  that  plaintiff 
is  entitled  to  the  relief  sought,  only  as  an  alternative,  by  payment  of  which  defend- 
ant may  avoid  the  injunction,  a  motion  to  have  such  question  stated  for  trial,  un- 
der Laws  1801,  c.  Wa,  will  be  denied. 
&  TEIAI/— Frocbdurb. 

The  procedure  in  such  cases  will  be  as  follows:  The  oases  will  be  tried  as  th«v 
are  reached  at  special  term,  and,  if  it  be  found  that  plaintiff  is  entitled  to  reliei, 
the  issue  as  to  past  damages  will  be  framed,  and  placed  on  the  circuit  calendar  as 
a  preferred  case,  unless  plalnitiff  elects  to  proceed  wlthont  asking  a  decree  for  past 
damages.  The  judge  presiding  at  special  term  shall  at  the  same  time  exercise  his 
discretion  as  to  whether  an  issue  as  to  fee  damage  shall  be  coupled  with  the  issue  as 
to  past  damages,  and  be  also  placed  on  the  circuit  calendar  for  trial,  or  whether  he 
wiU  himself  proceed  with  the  supplemental  inquiry  as  to  fee  damage,  or  refer  such 
inquiry.  And  If  plaintUt,  after  the  order  is  made,  framing  the  issue  as  to  past 
damages,  shall  elect  not  to  ask  a  decree  for  such  damages,  such  order  may  be 
vacated  by  the  judge  at  special  term. 

Separate  actions  by  Ann  L.  Underhill  and  others  against  the  Manhattan 
Railway  Company  and  another  for  injunction  and  daniHges.  Motion  by  de- 
fendants to  submit  the  issues  as  to  fee  and  past  damages  to  a  jury.  Granted 
4u  to  past  damages;  denied  as  to  fee  damages. 

Robert  Setoell,  Leo  C.  Dessar,  Cannon  <t  Atwatar,  William  8.  Peckham, 
WQeon  dt  Wallie,  Adolph  L.  Sanger,  and  Benner  A  Benner,  for  plaintiffs. 
Davies,  Short  &  Totcnsend,  for  defendants. 

Barrett,  J.  These  motions  are  made  pursaant  to  the  amendment  to  sec- 
tion 970  of  the  Code  of  Civil  Procedure,  c.  208,  passed  in  1891.  The  de- 
fendants ask  to  have  two  questions  stated  for  trial  by  a  jury:  First,  the 
question  as  to  past  damages;  second,  that  as  to  fee  value.  The  claim  is  that 
both  of  these  questions  arise  upon  the  pleadings  in  the  various  actions.  Tlie 
motion  ia  resisted  upon  several  grounds:  First,  it  is  contended  that  the 
amendment  in  question  is  uncunstitutlonal;  second,  that  it  does  not  apply  to 
actions  pending  wlien  it  was  passed ;  third,  that  it  only  applies  to  direct  issues, 
and  not  to  incidental  questions;  fourth,  that  the  defendants  have  waived  their 
right  to  a  jury  trial  in  all  cases  where  they  served  notice  of  trial  for  the  special 
term  after  the  act  took  effect. 

As  to  the  first,  second,  and  fourth  objections,  my  judgment  is  against  the 
contentions  of  tlie  various  plaintiffs.  I  have  carefully  considered  their  briefs 
and  authorities,  but,  while  fully  appreciating  the  radical  character  of  this 
legislation,'  I  see  no  reason  to  donbt  its  constitutionality.  It  involves  noth- 
ing more  than  a  change  in  the  method  of  trying  causes;  an  extraordinary  and 
sweeping  change,  it  is  true,  but  still  such  a  change  as  it  was  within  the  leg- 
islative power  to  effect.    There  is  nothing  in  the  constitution  which  directly 
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or  impliedly  gives  any  litigant  a  vested  riglil  to  tlie  trial  of  an  equity  case  liy 
H  judge  witliout  a  jury,  or  wliicii  declares  that  none  of  the  issues  or  questions 
arising  in  such  a  case  shall  be  tried  by  jury. 

Nor  is  there  anything  in  the  canons  of  construction  which  would  limit  the 
mode  of  tnal  thus  provided  for  to  actions  commenced  after  the  law  took  ef- 
fect. No  vested  right  is  taken  away  or  impaired  by  the  act,  nothing  which 
had  been  previously  secured  to  either  party.  Norisany  new  remedy  initiated. 
There  is  simply  a  change  in  the  means  whereby  certain  results  are  arrived  at. 
The  amendment  is  fairly  within  the  principle  laid  down  in  8outhtoii:k  v. 
Southwiak,  49  N.  Y.  517.  It  was  there  held  that  the  act  of  1867,  c.  887, 
permitting  husband  and  wife  to  be  witnesses  against  each  otlier,  applied  to 
all  trials  thereafter  had  in  actions  pending  when  the  act  took  effect.  The  fol- 
lowing language  there  used  by  Folgbr,  J.,  seems  to  be  conclusive  of  the 
present  question:  "Second.  The  plaintift  contends,  however,  that  the  act  was 
prospective,  and  could  not  affect  this  action,  which  had  commenced  before  it 
had  passed.  The  act  is  prospective;  that  is,  bad  the  defendant  been  sworn  be- 
fore its  passage,  it  could  not  have  looked  back,  and  have  made  good  his  testi- 
mony. But  it  was  not  confined  in  its  operations  to  actions  and  proceedings 
to  be  commenced  after  its  passage.  It  applied  to  them  at  once  on  its  passage, 
so  far  as  that,  on  all  trials  thereafter,  the  rule  it  iiad  created  was  in  force. 
•  The  very  essence  of  a  new  law  is  a  rule  for  future  cases; '  but  not  fortuture 
cases,  as  meaning  future  actions  exclusively,  but  future  occasions  as  well. 
A  case  is,  in  one  sense,  <  a  question  contested  before  a  court  of  justice.'  And 
here,  the  question  before  this  referee  was,  shall  this  defendant  be  sworn  in 
his  own  behalf  against  the  plaintiff,  his  wife?  It  arose  after  the  passage  of 
the  act,  and  the  provisions  of  the  act  applied  to  it.  It  cannot  be  successfully 
contended,  as  a  general  rule,  that  an  act  which  applies  only  to  the  forms  of 
procedure  and  modes  of  attaining  or  defending  rights  cannot  be  availed  of  in 
an  action  pending  when  it  took  effect.  Ifeaaa  v.  Mercer,  15  Barb.  318;  Peo- 
ple V.  Mitchell,  45  Barb.  208." 

There  is  nothing  in  the  objection  as  to  waiver.  The  right  conferred  by  this 
statute  might,  doubtless,  be  waived  by  entering  upon  the  trial  of  the  ques- 
tions of  damage  and  fee  value  at  special  term,  without  claiming  a  jury  trial. 
But  it  certainly  is  not  waived  by  the  mero  service  of  a  notice  of  trial  for  the 
special  term.  There  is  nothini;  inconsistent  between  such  a  notice  of  trial 
and  what  is  claimed  in  these  motions,  for,  even  if  these  motions  are  granted, 
the  notice  of  trial  stands,  as  it  is  at  the  special  term  that  the  cause  must  be 
tried. 

Upon  the  merits,  there  is  but  one  question  calling  for  special  consideration. 
As  to  past  damages,  all  parties  seem  to  agree  that  the  defendants  are  entitled 
to  have  an  issue  framed.  Mr.  Justice  O'Brien,  in  a  memorandum  lately 
llled  in  a  similar  case,'  held,  after  consultation  with  his  brethren,  that  this 
did  not  apply  to  what  is  termed  the  fee  value  of  the  easements  in  question. 
tTpon  full  consideration,  Uiat  opinion  is  reaffirmed,  and  it  applies  to  all  cases 

'The  decision  by  Mr.  Jastice  O'Bribn,  referred  to,  was  rendered  Oototier  19, 1S91,  at 
chambers  in  the  supreme  court.  New  York  county,  in  the  case  of  Oswald  v.  Metropol- 
itan Elevated  Railway  Company,  and  is  as  follows :  "  After  consultation  with  all  of  my 
brethren,  I  have  concluded  that,  under  the  amendment  of  18U1  to  section  970  of  the 
Code,  (Laws  1891,  o.  208,)  the  defendants  are  entitled,  as  a  matter  of  right,  to  a  jury 
trial  upon  the  issue  as  to  past  damages.  As  this  issue  must  be  sent  to  a  jury,  it  is 
eminently  proper  that  the  question  of  fee  value  should  be  passed  upon  at  the  same 
time  and  in  the  same  manner.  This  will  be  an  economy  of  time,  and  will  result  in  a 
harmonious  disposition  of  the  main  issues  in  the  case.  As  matter  of  discretion,  there- 
fore, this  issue  will  also  be  sent  to  a  jury.  The  parties  will  therefore  formulate  the 
two  lasTieB— first,  as  to  fee  value,  and,  aecoml,  as  to  past  damages— in  an  appropriate 
manner.  No  other  issues  should  be  formulated,  and  none  other  will  be  sent  to  the  jury. 
To  the  end  that  this  practice  shall  not  delay  the  plaintiffs,  the  order  will  provide  for  the 
trial  at  circuit,  part  II.,  on  the  first  Monday  of  November,  and  no  other  cases  will  be 
placed  upon  the  calendar  until  all  such  issues  are  fully  disposed  of." 
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now  before  the  court.  Where  the  value  of  the  easements  is  not  specified  in 
the  complaint,  it  is  conceived  that  tlie  question  is  entirely  free  from  doubt. 
But,  even  where  such  value  is  specified,  it  cannot  logically  be  said  that  a  ques- 
tion on  that  head  arises  on  the  pleadings.  The  action  is  not  and  cannot  be 
to  recover  the  specified  value,  but  to  restrain  tlie  continuous  trespasses.  The 
specification  of  value,  therefore,  is  nothing  more  tlian  a  videlicet  to  an  allega- 
tion of  substantial  value.  The  plaintiff  thus  amplifies  and  illustrates  the 
averment  of  substantial  injury.  Nor  is  the  logic  of  his  position  affected  by 
a  prayer  for  an  injunction  nisi.  The  prxyer  is  no  part  of  the  cause  of  action, 
and  does  not  determine  its  character.  Qraoes  t.  Spier,  58  Barb.  349.  The 
nature  of  tlie  action  and  the  cause  of  action  are  shown  by  the  fiicts  stated  in 
the  complaint.  Id.  Here  the  court  cannot  decree  the  fee  val  ue  of  these  ease- 
ments, for  that,  in  substance,  vould  be  to  decree  the  totality  of  all  future 
damages.  The  question  of  value  contemplated  by  this  amendment  must  be 
such  as  relates  to,  or  at  least  has  some  bearing  upon,  the  real  issues,  as  they 
appear  in  the  pleadings,  not  upon  mere  resultant  probabilities.  No  question 
of  fee  value  is  directly  involved,  or  can  directly  arise  upon  the  trial  of  these 
present  issues.  Such  a  question  may  hereafter  arise,  provided  the  plaintiffs 
are  successful  upon  the  trial  of  the  present  issues,  and  provided  it  is  then 
deemed  appropriate  to  make  a  further  inquiry,  with  a  view  to  compel  the  de- 
fendants, under  penalty  of  an  absolute  judgment,  to  do  substantial  justice  in 
the  premises.  That  inqniry,  however,  while  usual  In  this  class  of  cases,  is 
not  strictly  within  the  pleadings.  It  happens  to  be  the  most  practical  method 
of  redressing  the  property  owner's  wrongs  consistently  with  the  public  con- 
venience. If  it  were  not  for  the  latter  consideration,  I  tipprehend  that  it 
would  soon  be  discovered,  and  that  incisively,  that  no  question  of  fee  valae 
arises  on  the  pleadings  in  this  class  of  cases,  and  that  equity  would  not  deem 
it  judicious  to  resort  too  frequently  to  the  merciful  expedient  of  an  alterna- 
tive judgment  Whether  a  question  of  fee  value  arises,  within  tlie  meaning 
of  this  amendment,  must  depend  upon  the  pleadings  and  the  nature  of  the 
action,  considered  in  their  strict  legal  import,  certainly  not  upon  those  devi- 
ations from  ordinary  justice  to  which  a  discreet  court  is  constrained  to  resort 
to  prevent  a  public  catastrophe.  The  resultant  inquiry  as  to  fee  value,  made 
with  a  view  to  staying  the  hand  of  equity,  wliether  such  inquiry  be  conducted 
by  the  court  itself,  or  by  a  referee,  or  by  a  jury,  is  but  a  sequence  to  the  de- 
cision of  the  court  upon  the  real  issues.  When  the  decision  upon  those  is- 
sues has  lieen  reached,  though  not  yet  formulated,  the  court  finds  itself  face 
to  face  with  an  extraneous  problem.  To  grant  ttie  plaintiff  the  injunction 
to  which  lie  is  entitled  upon  the  pleadings  and  proofs  would  involve  a  great 
public  injury.  The  defendants'  wrong  is  hopelessly  blended  with  the  public 
interest.  At  this  point  the  court  may  stay  its  judgment  for  a  sufiBcient  length 
of  time  to  enable  the  defendants  to  do  what  they  should  long  since  have  done, 
namely,  condemn  the  easements  and  pay  for  them.  Where  that  course  is 
adopted,  the  question  of  fee  value  is  not  considered  at  all.  But  when  it 
clearly  appears  that  the  defendants  have  the  right  to  acquire,  by  condemna- 
tion proceedings  under  the  right  of  eminent  domain,  the  easements  which 
they  have  appropriated,  and  they  thereupon  ask  the  court  to  give  them  the 
same  relief  in  tlie  action  itself  which  they  might  still  obtain  in  proceedings 
taken  to  acquire  the  easements,  as  property  necessary  for  the  operation  of 
their  railroad,  the  court,  having  acquired  jurisdiction  of  the  parties,  and  hav- 
ing power  to  grant  to  either  all  the  relief  to  which  he  is  entitled,  may  prop- 
erly listen  to  this  request,  and  act  upon  it.  This  is  dependent,  however,  upon 
it  being  made  clearly  to  appear  that  the  right  to  condemn  the  easements  still 
exists,  for  certainly  the  court  would  not  compel  an  injured  plaintiff  to  sell 
his  property  at  any  price  to  a  trespasser  who  was  not  in  a  situation  to  invoke 
the  right  of  eminent  domain.  Where,  then,  the  existence  of  that  right  is 
made  to  appear,  and  the  wrong-doers,  in  order  to  avoid  further  delay  and  the 
risk  of  public  inconvenience  as  well  as  private  injury  which  would  result 
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from  the  enforcement  of  the  injunction,  request  a  supplemental  inquiry  as 
to  fee  value,  the  court  may  ilself  instilute  sucli  inquiry.  Plainly,  tben,  this 
supplemental  inquiry  is  not  for  the  purpose  of  deciding  any  question  of  value 
arising  upon  the  pleadings,  but  for  the  purpose  of  affording  the  defendants 
an  opportunity,  consistently  with  justice  to  the  plaintiff,  of  avoiding  judg- 
ment upon  the  issues.  If,  in  tlie  one  case,  the  defendants  fail  to  condemn 
tlie  easements,  or  in  the  other  to  pay  their  ascertained  value,  the  responsibil- 
ity for  the  temporarily  delayed  judgment  rests  with  them,  and  they  alone 
must  bear  tlie  odium  resulting  from  the  final  enforcement  by  injunction  of 
the  property  owner's  rights.  These  considerations  are  strictly  within  the 
principles  enunciated  in  tbe  Qaljioay  Case,  (N.  Y.  App.,  28  N.  £.  Kep.  479.) 
and  they  are  not  inconsistent  with  the  views  expressed  in  the  Roberta,  (Id. 
48ti,)  Gray,  (Id.  498,)  and  Doyle  (Id.  495)  Cases.  The  point  decided  in  tliese 
later  cases  is  simply  this:  that,  when  tbe  supplemental  inquiry  as  to  fee  value 
is  made,  it  must  proceed  upon  correct  principles,  and  with  due  regard  to  the 
rules  of  evidence.  It  was  pointed  out  with  great  clearness  that  the  defend- 
ants were  practically,  even  if  not  theoretically,  bound  to  pay  the  ascertained 
sum,  and,  consequently,  that  it  was  error  to  reach  tbe  pecuniary  result  thus 
subetantially  imposed  upon  them,  upon  imcompetent  evidence.  And  this  is 
entirely  reasonable.  For  the  court  exercises  its  discretion  upon  sound  prin- 
ciples, and  not  arbitrarily.  It  can  neither  deny  the  injunction  arbitrarily, 
nor  can  it  impose  an  arbitrary  sum  as  the  sole  condition  of  avoiding  it.  When 
tbe  court  has  once  directed  this  supplemental  inquiry,  it  imposes  upon  the 
plaintifF  the  burden  of  sustaining  his  side  of  tbe  renewed  contest.  In  that 
aspect  of  the  uise,  and  at  that  stage  of  the  trial,  the  plaintiff  is  in  the  posi- 
tion which  Judge  Pbgkhah  refers  to  in  the  Roberts  Case,  namely,  of  bring- 
ing before  the  court  the  question  of  the  fee  value  of  his  easements.  Indeed, 
his  object  from  tbe  beginning  was  doubtless  to  compel  the  defendants  to  do 
bim  tardy  justice  in  this  regard.  But  he  could  not  directly  compel  the  de- 
fendants to  take  proceedings  for  condemnation;  nor  could  be  recover  all  his 
damages  in  one  action;  nor  could  be  bring  the  question  of  fee  value  directly 
before  tbe  court,  and  secure  a  money  judgment  therefor,  even  in  an  equitable 
action.  Thus,  the  only  procedure  by  which  he  could  secure  complete  satis- 
faction was  an  equitable  action,  in  form  directed  to  relief  by  injunction,  and 
to  that  only.  And  it  is  only  under  the  stress  of  this  relief  that  the  court  is 
enabled  to  make  tbe  alternalive  conditions  whereby  such  compensation  is  in- 
directly compelled.  It  is  quite  clear,  therefore,  that  the  question  of  fee  value 
does  not  arise  upon  tbe  pleadings  in  these  cases,  and  that  it  can  only  arise 
when  a  judicial  conclusion  upon  the  real  issues  has  been  reached.  This  con- 
conclusion  is  fortified  by  the  decision  of  the  court  of  appeals  in  the  American 
Bank-Note  Case,  29  N.  £.  Rep.  802.  It  was  there  held  that  this  inquiry  as 
to  tbe  fee  value  must  proceed  upon  the  same  principles  as  those  which  apply 
when  the  defendants  seek  to  acquire  the  property  owner's  easements  under 
tbe  right  of  eminent  domain.  The  value  of  the  easements  must  be  ascer- 
tained by  the  same  methods  in  the  one  case  as  in  the  other,  and  the  same  rules 
must  be  applied  in  tbe  supplemental  inquiry  as  would  be  applied  by  commis- 
sioners appointed  in  the  condemnation  proceedings.  This  is  apparent  from 
the  language  of  Judge  Finch  in  the  case  last  referred  to.  Ue  says:  "Tliere 
is  no  difficulty  in  assuming  that  the  alternative  damages  are  awarded  to  the 
same  extent  and  for  tbe  same  elements  as  tbe  compensation  given  in  a  siiecial 
proceeding  for  the  condemnation  of  land  under  the  law  of  eminent  doniHin. 
Such  a  process  in  each  case  ends  in  tbe  same  substantial  redress.  The  form 
is  different,  but  the  result  is  identical.  It  follows,  therefore,  that  the  alter- 
native damages  of  equity  must  be  such,  and  only  such,  as  would  be  given  in 
a  proceeding  for  the  condemnation  of  lands  fur  a  railroad  use,  due  regard  be- 
ing bad  to  the  different  characteristics  of  the  property  to  be  taken.  We  must, 
as  a  consequence,  recur  to  the  legal  rules  which  have  been  established  in  such 
cases."     it  follows  that  this  inquiry  can  only  proceed  at  the  request  of  the 
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defendants,  for  it  is  sabstantially  lo  enforce  the  right  which  they  have.  Sucb 
an  inquiry  would  be  useless  if  the  defendants  announced  that  they  would 
not  pay  what  the  conrt  might  ascertain  was  tlie  value  of  the  property  appro- 
priated. It  is  only  when  the  court  lias  found  that  the'defeodants  have  ap- 
propriated the  plaintifC's  property  and  that  an  injunction  must  issue  to  en- 
force the  plaintiff's  right  to  bis  property,  and  the  defendants  then  ask  the 
court  to  ascertain  the  value  of  the  property  appropriated,  that  the  necessity 
for  such  inquiry  arises.  There  is  no  allegation  in  any  of  the  pleadings  trova- 
which  it  can  be  inferred  that  the  defendants  will 'ask  for  such  relief,  or  that 
BQch  an  inquiry  will  ever  l>e  necessary.  It  follows  that  the  motion  as  to  past 
damages  should  be  granted,  and  as  to  fee  value,  denied.  It  is  apparent,. 
however,  that  some  proper  provision  should  be  made  in  the  order  for  the  sub- 
sequent procedure  in  these  cases.  The  issues  should  not  be  placed  in  a  mass- 
npon  our  circuit  calendars,  or  upon  any  of  them,  unnecessarily,  to  block  the 
way  of  those  who  have  ordinary  issues  to  be  trieid.  I  say  unnecessarily,  be> 
canse,  of  course,  these  issues  as  to  past  damages  cannot  be  brought  on  at  cir- 
cuit until  the  causes  in  which  they  have  been  framed  have  been  regularly 
tried  at  special  term.  It  is,  in  fact,  only  after  plaintiff  in  each  case  shall 
bave  established  at  special  term  his  right  to  an  injunction  that  there  can  be 
■any  question  of  past  damages  to  be  tried.  If  these  issues  were  to  be  tried  in 
advance  of  the  regular  trial  of  the  causes  at  special  term,  the  result  would  be- 
ttaat  the  circuit  judg^  would  spend  most  of  their  time  in  assessing  damages, 
to  which  the  special  terms  might  subsequently  decide  that  the  plaintiff  waa 
not  entitled.  The  orderly  procedure  is  to  try  these  equity  cases  as  they  are 
r«icbed  at  special  term,  aud  if  the  court  shall  be  o^ opinion  that  the  plaintiff 
is  entitled  to  relief,  then  to  place  the  issue  in  that  particular  case  as  now 
framed  npon  the  circuit  calendar  as  a  preferred  case.  The  Judge  at  special 
term  can,  however,  at  once  continue  the  supplemental  inquiry  as  to  fee  value., 
taking  the  evidence  himself  or  sending  it  to  a  referee,  as  he  may  deem  best. 
{Camp  T.  Ingenoll,  86  N.  Y.  487.)  and  completing  the  trial  except  as  to  past 
damages.  Or  he  may,  as  matter  of  discretion,  frame  an  issue  as  to  such  fee- 
value,  and  send  it  to  the  circuit,  to  be  tried  with  the  issue  as  to  past  damages. 
Upon  the  completion  of  the  testimony  as  to  fee  value  before  the  judge,  or  upon 
the  return  to  him  of  the  referee's  report  on  that  head,  or  of  the  verdict  in  case 
he  has,  as  matter  of  discretion,  directed  an  issue,  together  with  the  verdict  as 
to  past  damages,  the  completed  Judgment  can  be  rendered. 

The  ordf  r  to  be  entered  upon  this  decision  will,  therefore,  contain  a  pro- 
vision that  the  issue  as  to  past  damages  be  not  placed  upon  the  circuit  calen- 
dar, or  tried  antii  the  trial  of  the  cause  at  special  term,  when  (unless  the 
plaintiff  at  such  trial  elects  to  proceed  without  asking  a  decree  for  past  dam- 
ages) the  judge  there  presiding  shall  direct  such  issue  to  be  placed  upon  a. 
circuit  calendar  as  a  preferred  case,  and  shall  at  the  same  time  exercise  his 
discretion  as  to  whether  an  issue  as  to  fee  value  shall  be  coupled  with  the  is- 
sue now  framed,  and  be  also  placed  upon  the  circuit  calendar  for  trial,  or 
vrhether  be  will  himself  proceed  with  the  supplemental  inquiry  as  to  fee  value, 
or  refer  such  inquiry.  If,  however,  the  plaintiff  shall  tlien  elect  not  to  ask 
a  decree  for  past  damages,  the  present  onier  framing  such  issue  may  be  va- 
cated by  the  justice  so  presiding  at  special  term,  and  in  either  event  this  or- 
der shall  not  operate  to  delay  or  suspend  any  part  of  the  trial  at  special  term 
not  embraced  within  the  issue  now  framed,  unless  the  judge  there  presiding 
shall  exercise  his  discretion  in  favor  of  framing  an  issue  as  to  fee  value,  and 
shall  send  such  issue  to  the  circuit,  to  be  tried  with  the  issue  now  framed. 
I  should  add  that  this  opinion  was  prepared  in  consultation  with  Mr.  Justice 
iKORAnAM.  and  I  am  authorized  to  say  that  be  fully  concurs  therein.  The- 
same  order  as  above  directed  will  be  entered  on  the  motions  to  frame  issues 
fatard  before  him;  the  form  of  the  order  on  this  decision  to  be  settled  on  no-- 
tice. 
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DuNLAP  0.  Boss  et  al, 
{Supreme  Court,  Oeneral  Term,  Fourth  Department.    February,  1893.) 

AssiULT  AND  Battery — Ezcbssite  Damaoes. 

A  verdict  of  tlOO  in  an  action  for  assault  and  battery  will  not  be  set  aside  as  ex- 
cessive, though  plaintiff's  only  injury  was  a  "black  eye. " 

Appeal  from  special  term,  Jefferson  county. 

Action  by  Martin  Dunlap  against  William  Koss,  Sr.,  and  'William  Ross,  Jr. 
Frum  a  judgment  for  plaintiff  entered  on  a  verdict,  and  from  an  order  deny- 
ing a  motion  for  a  new  trial,  defendants  appeal.    Affirmed. 

Argued  before  Hardin,  F.  J.,  and  Martin  and  Mekwin,  JJ. 

Thomas  F.  Keama,  for  appellants.     Breen  Bros.,  for  respondent. 

Martin,  J.  This  action  was  for  an  assault  and  battery.  The  respondent 
was  awarded  $100  damages.  The  appellants  contend  that  the  evidence  was 
insufficient  to  justify  a  verdict  for  that  amount.  Their  claim  is  that  the 
plaintiff  "came  out  of  the  fight  with  a  black  eye  only,"  and  hence  that  the 
damages  were  excessive.  The  difficulties  with  this  claim  are  twofold:  (1) 
The  jury,  under  the  evidence,  may  have  found  that  the  plaintiff  did  not  es- 
cape with  the  injury  mentioned,  but  that  his  injuries  were  of  a  mach  more 
serious  character.  (2)  If  the  injury  sustained  was  that  Indicated  by  "a  black 
eye  only,"  still  the  amount  of  damages  in  such  a  case  would  be  for  the  jury, 
and  we  know  of  no  rule  that  would  justify  us  in  holding  that  8100  was  ex- 
cessive even  in  such  a  case.  The  evidence  presented  a  fair  question  uf  fact. 
Upon  that  evidence  the  jyry  found  for  the  plaintiff,  and  awarded  him  as  dam- 
ages the  amount  named.  The  verdict  should  not  be  disturbed,  either  upon 
the  ground  that  it  was  against  the  weight  of  the  evidence  or  that  the  dam- 
ages were  excessive.  We  have  examined  the  several  rulings  to  wtiich  our 
attention  has  been  called  by  the  brief  of  the  counsel  for  the  appellants,  but 
have  found  none  that  would  justify  a  reversal  of  the  judgment,  or  that  re- 
quire special  discussion.    Judgment  and  order  affirmed,  with  oosta. 

All  concur. 


Steinah  et  al.  v.  Strauss  et  dl, 
(Supreme  Court,  General  Term,  JHrwt  department.    February  18, 1898.) 

1.  Action  against  Pahtneks— Summons — Valtditt  op  Judgment. 

In  an  action  against  a  firm  composed  of  J.  and  H.  the  summons  was  dated  Octo- 
ber iiO,  1889.  The  judgment  roll  contained  a  notice  of  appearance  for  both  defend- 
ants, dated  October  18,  1889,  bearing  an  Indorsement^  "Received  November  IStb, 
1889  v"  also  a  recital  that  the  summons  and  complaint  were  personally  served  on 
H.,  October  80,  1889,  but  there  was  no  affidavit  of  service  on  any  of  the  defend- 
ants. Held,  notwithstanding  the  want  of  such  affidavit,  that  the  recital  of  service 
on  M.  was  prima  facie  evidence  of  that  fact,  so  that  the  judgment  could  not  be 
adjudged  void  on  its  face. 

i.  Same— Notice  op  Appbaranob. 

The  indorsement  on  the  notice  of  appearance  formed  no  part  of  the  essence  of 
that  paper,  and  the  fact  that  it  bore  date  prior  to  the  time  of  the  summons  did  not 
invalidate  its  effect 

Appeal  from  special  term,  New  York  county. 

Action  by  Abraham  Steinam  and  others  against  Moses  Strauss  and  others 
to  vacate  a  judgment  entered  against  defendant  Strauss  and  another,  in  favor 
of  Newman  &  Co.,  November  20,  1889.  From  a  judgment  for  defendants, 
plaintiffs  appeal.    Affirmed. 

Argued  before  Van  Buunt,  P.  J.,  and  Lawrence,  J. 

Slumensliel  &  Hirsch,  for  appellants.  Nathaniel  Myers,  for  respondents 
Newman  et  al.    L.  B.  Tredwtll,  for  respondent  Strauss. 

Van  Brunt,  P.  J.  On  the  20th  of  November,  1889,  a  Judgment  was  en- 
tered against  tlie  defendants  Moses  and  Julius  Strauss  in  favor  of  the 
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defendants  composing  the  firm  of  Newman  &  Co.  Execution  was  issued 
upon  that  judgment,  under  wliich  tlie  property  of  the  judgment  debtors 
wsis  levied  upon.  The  plaintifTs,  being  creditors  of  the  said  debtors,  com- 
menced an  action,  and  obtained  and  caused  to  be  issued  subsequently,  in  Ko- 
vetnber,  1889,  attachments  against  the  property  of  said  Moses  and  Julius 
Strauss,  which  were  levied  upon  the  same  property  then  in  possession  of  the 
sberiB  under  the  Newman  judgment.  Thereupon  this  action  wsis  brought 
by  the  plaintiffs  as  attaching  creditors  against  the  defendants  Strauss  and 
Newman  &  C!o.,  upon  the  ground  that  the  judgment  in  favor  of  Newman  & 
Co.  WHS  absolutely  void  on  its  face,  and  that  the  execution  wliicli  was  issued 
tliereunder,  and  under  which  the  sheriff  made  the  levy  above  mentioned,  was 
void,  and  that  neither  said  judgment  nor  said  execution  was  of  any  validity 
as  agiiinst  the  plaintiffs' attachment;  and  prayed  relief  that  the  judgment 
and  execution  in  favor  of  Newman  &  Co.  be  adjudged  void  and  of  no  effect 
as  against  their  attachment.  It  appeared  from  tlie  evidence  that  in  the  ac- 
tion brought  by  Newman  the  summons  was  dated  October  3U,  1889,  and  the 
complaint  verified  on  Mie  same  day,  and  thnt  the  cause  of  action  was  for  a 
copartnership  liability  for  goods  sold  and  delivered  to  the  defendants  compos- 
ing the  tlrm  of  Strauss  &  Son.  and  in  the  judgment  roll  is  a  notice  of  appear- 
ance for  both  defendants,  directed  to  the  attorney  for  the  plaintiff  in  tliat  ac- 
tion, which  notice  of  appearance  is  dated  October  18,  1889,  and  bears  an  in- 
dorsement, "Recflivad  November  18th,  1889."  In  the  judgment  roll  there 
was  no  affidavit  of  service  upon  any  of  the  defendants,  but  the  judgment  con- 
tained a  recital  that  the  summons  and  complaint  were  pereonally  served  on 
Moses  Strauss,  one  of  the  defendants,  on  the  SOtli  of  October,  1889.  There 
was  evidence  offered  tending  to  show  that  the  notice  of  appearance  was  act- 
ually served  on  the  18th  of  November,  and  that  Moses  Strauss,  one  of  the 
defendants,  was  served  with  the  summons  on  October  30,  1889,  and  that  the 
defendant  Julius  Strnuss  was  never  personaUy  served  with  the  summons  or 
complaint.  It  was  claimed  upon  the  trial  that  the  Newman  judgment  was 
entered  before  the  time  to  answer  had  expired,  and  that  it  was  void  upon  its 
face,  and  also  that,  upon  the  extraneous  proof.  It  was  invalid.  The  learned 
court,  holding  that  there  were  irregularities  in  the  manner  in  which  the  judg- 
ment was  entered,  made  a  decree  in  this  action  allowing  the  same  to  be 
amended  by  annexing  an  affidavit  of  service  of  the  summons  and  complaint 
upon  Moses  Strauss,  and  authorizing  an  amendment  of  the  docket  of  the  judg- 
ment to  the  effect  that  Julius  Strauss  was  not  served,  and  directing  an  amend- 
ment of  tlie  execution  issued  thereunder  restricting  the  enforcement  of  the 
same  to  the  personal  property  owned  by  the  defendant  Julius  Strauss,  jointly 
with  the  defendant  Moses  Strauss,  as  co-partners.  From  this  judgment  this 
appeal  is  taken. 

Two  questions  are  raised  upon  this  appeal.  The  first  is  whether  the  judg- 
ment was  void  upon  its  face;  and  the  second,  whether,  as  matter  of  fact,  and 
from  proof  of  extraneous  circumstances,  it  was  invalid.  The  latter  proposi- 
tion it  is  not  necessary  to  consider.  No  such  issue  was  presented  by  the 
complaint,  and  although  evidence  was  taken  in  respect  thereto,  and  the 
learned  judge  seems  to  have  passed  upon  the  same,  yet,  as  it  was  not  within 
the  scope  of  the  pleadings,  and  they  never  having  been  amended  for  the  pur- 
pose of  conforming  the  pleadings  to  the  proof,  this  question  was  improperly 
considered  by  the  court,  and  the  result  of  the  decision  it  is  not  necessary  to 
review  here.  If  it  may  be  said  that  the  court  should  amend  the  pleadings  to 
conform  the  same  to  the  proof,  the  proof  having  been  taken  without  objec- 
tion, it  may  be  suggested,  in  the  first  place,  that  objections  appear  as  to  some 
of  the  proof,  and  also  that  a  complaint  is  never  amended  for  the  purpose  of 
reversing  a  judgment,  although  such  amendments  ate  made  in  some  in- 
stances for  the  purpose  of  sustaining  a  judgment. 
v.lSK.Y.s.no.l — 4 
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-  This  leaves  only  the  other  qnestion, — as  to  whether  the  judgment  Was  void 
upon  its  face.  This  depends  upon  the  point  that  it  appears  from  the  judg- 
ment roll  that  the  notice  of  appearance  was  not  served  until  November  18, 
1889,  and  upon  the  fact  that  there  was  no  proof  of  service  of  the  summons 
upon  Moses  Strauss  contained  in  the  judgment  roll.  It  was  held  in  the  case 
of  Potter  Y.  Bank,  28  N.  Y.  641-654,  that  a  recital  in  the  judgment  of  ap- 
pearance or  service  of  process  is  prima  facie  evidence  of  the  facts  recited. 
Such  rule  was  also  recognized  in  Bosimrth  v.  Vandewalker,  58  N.  Y.  597, 
and  in  many  cases  subsequently.  The  recital,  therefore,  in  the  judgment  of 
the  service  of  the  summons  upon  Muses  Strauss  was  prima  faeie  evidence  of 
the  fact  that  it  had  been  served,  although  the  affidavit  of  service  was  want- 
ing. 

The  next  point  is  in  regard  to  the  notice  of  appearance.  The  indorsement 
upon  the  notice  of  appearance  forms  no  part  of  the  essence  of  the  paper. 
It  was  dated  on  the  18th  of  October.  The  suit  had  been  commenced  a  suffi- 
cient length  of  time  in  order  to  justify  the  entry  of  the  judgment  if  process 
bad  been  served;  and,  altliough  the  notice  of  appearance  ttears  date  prior  to 
the  time  of  the  date  of  the  summons,  that  would  not  invalidate  its  effect; 
and  it  is  to  be  presumed,  in  the  absence  of  evidence  to  the  contrary,  that  it 
was  served  upon  the  day  it  bears  date,  as  every  presumption  is  in  favor  of 
the  regularity  of  a  judgment.  There  is  nothing,  therefore,  upon  the  face  of 
the  judgment  roll  which  indicates  a  want  of  jurisdiction  in  tlie  court  in  the 
entry  of  the  same.  It  may  be  qupstionable  as  to  wtietber  the  court  was  justi- 
fied in  decreeing  an  amendment  of  the  judgment  roll  in  this  action;  but,  as 
no  point  is  raised  in  that  regard  upon  this  appeal,  it  is  not  discussed.  Tlw 
judgment  should  therefore  be  affirmed,  with  costs. 


Hanotbb  Fire  Ins.  Go.  v.  Gebuania  Fisk  Ins.  Co.  et  ai. 
(Supreme  Court,  Oeneral  Term,  JHrat  iTepartnwnt    February  18, 18G8.) 

L  EZTRl.  AllyOWASOB— WaUT  0»  PEOtmiAHT  ClaTM. 

In  an  action  between  insurance  companies,  involving  the  right  to  the  use  of  the 
name,  "New  York  Underwriters'  Agenoy, "  in  which  the  pecuniary  value  of  the 
Dame  was  alleged,  bnt  no  evidenoa  thereof  was  offered,  and  no  money  judgment 
was  asked  or  given,  no  basis  existed  for  granting  an  extra  allowance  to  the  suo- 
oessful  party. 
&  Baui — AppEAii— Wast  of  Bxoxftiok. 

The  fact  that  such  an  allowance  was  Inserted  in  the  findings  below,  to  whiuh  no 
specific  exceptions  were  taken,  and  that  the  appeal  was  simply  from  that  part  of  the 
jndgment  awarding  the  allowance,  did  not  deprive  the  court  of  the  right  to  review 
the  allowance. 

Appeal  from  special  term.  New  York  county. 

Action  by  the  Hanover  Fire  Insurance  Company  against  the  Germania  Fire 
Insurance  Company  and  others.  From  an  order  awarding  an  extra  allowance, 
defendant  the  Germania  Fire  Insurance  Company  appeals.    Reversed. 

Argued  before  Van  Bbunt,  P.  J.,  and  Lawrence  and  O'Brien,  JJ. 

Eme$t  Hall,  for  appellant.     George  W.  Cotlerill,  for  respondent. 

Lawrence,  J.  This  is  an  appeal  by  the  defendant  the  Germania  Fire  In- 
surance Company  from  so  much  or  such  part  of  the  judgment  entered  in  favor 
of  tlie  plaintiff  against  the  defendant  as  grants  to  said  plaintiff  an  allowanr« 
of  S2,000,  in  addition  to  costs.  The  complaint  sets  forth  that  the  plaintiff 
and  defendant  companies  entered  into  an  agreement  whereby  they  formed  tlie 
underwriters'  agency,  to  be  carried  on  under  the  management  of  the  defend- 
ant Alexander  Stoddard,  of  which  the  defendant  Kahl  was  appointed  treasurer, 
and  which  agreement  terminated  by  its  terms  on  the  Slst  of  December,  1883, 
and  by  the  terms  of  which  agreement  the  basiness  of  the  agency  was  to  be 
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wound  np,  upon  the  termination  of  the  contract,  under  the  direction  and  man- 
agement of  the  general  agent,  unless  both  of  the  contracting  parties  object  to 
his  80  acting;  tiiiit  the  defendant  Alexander  Stoddard  is  the  only  person  who 
can  be  procured  for  the  purpose  of  winding  up  that  business  without  great 
detriment  to  the  interest  of  the  parties ;  that,  notwithstanding  said  agreement, 
the  defendant  company  has  hindered,  obstructed,  and  continues  to  hinder  and 
obstruct,  the  said  Stoddard  in  closing  np  the  said  business,  and  demands  judg- 
ment that  the  defendant  company  speciScally  perform  said  agreement,  and  be 
enjoined  and  restrained  from  in  any  manner  preventing  or  interfering  with 
the  closing  np  by  said  Stoddard  of  the  business  of  said  agency,  or  with  the 
assets,  money,  property,  matters,  or  any  of  them,  pertaining  to  the  liquida- 
tion or  closing  np  of  said  business,  and  from  appointing  or  continuing  or 
otherwise  placing  any  other  person  other  than  the  said  Stoddard  to  act  in  and 
about  the  liquidation,  settling  up,  or  closing  up  of  the  said  business,  and  tliat 
the  said  John  £.  Kahl  be  required,  by  the  mandate  or  order  of  this  court,  to 
obey,  honor,  and  recognize  all  the  acts  of  said  Stoddard  in  and  about  the  clos- 
ing up  of  the  said  business,  and  that  be  be  restrained  from  preventing  and 
otMtrncting  the  closing  up  of  the  same,  and  that  plaintiff  have  such  other  and 
further  relief  as  to  the  court  may  seem  just  and  equitable,  together  with  the 
costs  of  the  action.  The  answer  of  the  defendant,  while  admitting  the  mak- 
ing of  the  agreement  set  forth  in  the  complaint,  and  the  employment  of  Stod- 
daurd  as  general  agent,  denies  any  violation  of  the  agreement  on  their  part, 
and  sets  up,  as  a  separate  defense^  that  the  general  agent,  during  the  continu- 
ance of  the  underwriters'  agency,  composed  of  the  plaintiff  and  defendant 
companies,  and  in  violation  of  his  agreement  with  them,  undertook  the  for- 
mation of  another  underwriters'  agency  of  the  same  character,  and  to  do  busi- 
ness in  the  same  territory  as  the  said  former  agency,  between  the  Hanover 
and  Citizens'  Companies,  to  the  exclusion  of  the  defendant  company,  and  for 
that  purpose  made  use  of  the  name,  agents,  facilities,  etc.,  of  said  agency, 
and  alleges  that,  by  reason  of  said  act,  the  said  Stoddard  was  not  a  fair,  im- 
partial, and  flt  person  to  be  intrusted  with  tlie  management  and  winding  up 
of  the  affairs  of  said  agency.  The  answer  demands  judgment  that  the  com- 
plaint may  be  dismissed,  and  that  said  Stoddard  may  he  declared  to  have  vio- 
lated his  agreement,  and  l>e  enjoined  from  interfering  with  the  property  or 
affairs  of  said  underwriters'  agency,  and  that  he  and  the  plaintiff  l>e  enjoined 
from  using  the  name  of  the  New  York  Underwriters'  Agency  in  conjunction 
with  any  one  excepting  the  defendant  company.  An  injunction  during  the 
pendency  of  the  action  was  granted,  npon  motion  by  the  plaintiff,  which,  upon 
appeal,  was  affirmed  by  the  general  term  of  tliis  conrt,  (33  Hun,  539;)  and 
upon  the  trial  it  was  determined  that  the  plaintiff  was  entitled  to  the  injunc- 
tion demanded  in  the  complaint.  It  will  be  observed  that  in  the  complaint 
no  pecuniary  judgment  is  demanded  against  the  defendants,  or  either  of  them. 
There  is  an  allegation  in  the  fifth  paragraph  of  the  complaint  that  the  busi- 
ness carried  on  under  the  agreement  became  large  and  proQtable,  and  there  is 
an  aflirmative  allegation,  in  the  tliirteenth  paragraph  of  the  defendant's  an- 
swer, that  the  name  of  the  New  York  Underwriters'  Agency  possessed  and 
possesses  a  pecuniary  value  of  at  least  $50,000.  As  was  before  stated,  the 
special  term,  in  rendering  judgment,  determined  that  the  plaintiff  was  entitled 
simply  to  an  injunction  giving  no  pecuniary  judgment,  but  it  awarded  to  the 
plaintiff,  in  addition  to  the  costs,  an  extra  allowance  of  $2,000,  and  from  that 
provision  in  the  Judgment,  the  defendant  the  Germania  Fire  Insurance  Com- 
pany has  appealed. 

It  has  frequently  been  determined  that  where  no  sum  of  money  is  claimed 
in  the  pleadings,  or  allowed  to  the  plaintiff,  there  is  nothing  upon  which  an 
extra  allowance  can  be  based,  and  that  the  court  has  no  power  to  grant  it.  In 
Conaughty  v.  Bank,  92  N.  Y.  401,  it  was  held  that  under  the  provisions 
of  the  Code  of  Civil  Procedure,  §  S253,  in  reference  to  extra  allowance  in 
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an  action  wherein  rights  of  property  are  involved,  and  a  pecuniary  value  may 
be  predicated  of  the  subject-matter,  tlie  importance  of  the  litigation  in  any 
other  than  in  its  pecuniary  aspect  aiturds  no  basis  for  the  allowance;  and 
when  no  money  judgment  is  asked  or  rendered,  and  the  subject-matter  in- 
volved is  not  capable  of  a  money  value,  or  the  value  is  not  shown,,  the  allow- 
ance is  not  authorized.  The  term,  "subject-matter  involved,"  refers  simply 
to  property,  or  other  valuable  things,  possession,  ownersiiip,  or  title  to  which 
is  to  be  determined  by  the  action.  It  does  not  i  nclude  other  property,  although 
it  may  be  directly  or  remotely  affected  by  the  result.  In  this  case,  no  evi- 
dence whatever  was  given  upon  the  trial  as  to  the  pecuniary  value  of  the 
name  "The  New  York  Underwriters'  Agency,"  and  no  pecuniary  judgment 
was  rendered  in  favor  of  the  plaintiff  and  against  the  defendant.  The  case 
therefore  seems  to  come  within  the  decision  in  Conaughty  v.  Bank,  supra, 
and  numerous  cases  cited  in  the  opinion  of  the  court  in  that  case.  It  is  said, 
however,  by  the  respondent's  counsel  in  his  points,  that  as  the  allowance  and 
the  costs  were  inserted  in  the  findings  of  the  learned  justice,  and  as  no  spe- 
cific exception  was  taken  to  the  findings,  in  which  such  allowance  was  con- 
tained, and  the  appeal  being  simply  from  that  part  of  the  judgment  which 
awards  the  allowance,  this  court  has  no  power  to  review  the  determination  of 
the  court  below  in  respect  thereto.  We  cannot  accede  to  this  view.  The 
cases  relied  upon  by  the  counsel  for  the  respondent  are  not  cases,  as  we  un- 
derstand them,  in  which  the  court  did  not  ppssess  the  power  to  make  the  de- 
termination appealed  from.  They  were  cases  which  arose  either  upon  an 
erroneous  reception  or  rejection  uf  evidence  on  the  trial,  or  in  which  the 
qupstion  determined  was  one  within  the  discretion  of  the  court,  in  which  case 
the  deteiminiition  could  not  be  reviewed  without  an  appropriate  exception. 
Here,  if  the  views  above  expressed  are  corrpct,  the  court  bad  no  power,  under 
the  provisions  of  the  Code,  to  grant  any  allowance  whatever,  and  there  was 
no  basis  whatever  upon  which  it  could  be  determined,  even  if  the  court  had 
the  power  to  grant  an  allowance,  whether  it  exceeded  the  limitation  pre- 
scribed by  the  Code.  The  case  of  Murray  v.  Church,  1  Hun,  49-51,  relied 
upon  by  the  respondent's  counsel,  was  a  case  where  the  allowance  was  within 
the  discretion  of  the  court,  and  in  that  case  the  court  held  that  there  was  in 
the  case  nothing  showing  that  the  discretion  of  the  court  was  improperly  ex- 
ercised; but  if  there  were  anything  of  that  nature  in  the  case,  it  would  not 
aid  the  appeal,  because  no  exception  was  taken  and  presented  for  considera- 
tion. That  case  was  different  from  the  case  at  bsir,  because,  as  already  stated 
in  the  case  at  bar,  the  question  is  one  of  power,  and  an  appeal  from  the  judg- 
ment brings  up  upon  the  face  of  the  record  the  question  of  power,  which  this 
court  has  the  right  to  examine  into  and  refuse.  The  case  of  Munro  v.  Smith, 
(Sup.)  6  K.  Y.  Supp.  426,  is  not  in  conflict  with  these  views,  inasmuch  as 
there  it  appeared  by  the  plaintiff's  affidavit,  which  was  uncontradicted,  that 
he  had  spent  $50,000  in  advertising  articles  on  which  he  used  the  trade-mark, 
and  that  the  right  to  the  exclusive  use  of  it  belonged  to  him.  Mr.  Justice 
Bkadt,  delivering  the  opinion  of  tlie  court  in  that  case,  distinguishes  it  from 
the  case  of  Coatea  v.  Qoddard,  34  N.  Y.  Super.  Ct.  K.  118,  on  the  ground 
that  in  the  latter  case  plaintiff  bad  not  recovered  any  judgment  but  one  di- 
recting a  perpetual  injunction.  The  same  distinction  exists  in  the  case  be- 
fore us.  For  these  reasons,  we  are  of  the  opinion  that  so  much  of  the  judg- 
ment  below  as  awarded  an  allowance  of  92,000  to  the  plaintiff  should  be  re- 
versed, with  costs  and  disbursements,  and  motion  denied.    All  concur. 
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FeofIiB  ex  rel.  Stobo  r.  Eadie  et  al. 
{.Sxtfyreme  Court,  General  Term,  First  Deijnrtmeut    February  18, 1893.) 

GOKFORATIOMS — RiOHT  TO  lUBPSOT  StOCK-BoOK3 — DISCRETION  OK  CoURT. 

Laws  1882,  c.  409,  i  199,  gives  the  absolute  right  to  a  stockholder,  within  80  days 

firior  to  an  election  of  directors,  to  make  an  examination  of  the  books  containing 
he  names  of  stockholders.  Held  to  be  within  the  discretion  of  the  court  to  com- 
pel the  company  to  allow  such  examination  at  other  times  than  that  specified  in  the 
statute.    Vak  Brcht,  P.  J.,  dissenting. 

Appeal  from  special  term,  New  York  county. 

Application  by  Alice  Stobo  for  peremptory  mandamus  to  compel  the  Globe 
Fire  Insurance  Company  and  James  S.  £adie,  its  president,  to  allow  her  to 
inspect  its  transfer  book.  From  an  order  granting  the  writ,  the  company  and 
its  president,  Eadie,  appeal.     Affirmed. 

Argued  before  Van  Bbumt,  P.  J.,  and  Pattebson  and  O'Brien,  JJ. 

Lemuel  Skidmore,  tor  appellants.    James  J.  Allen,  for  respondent. 

O'Bbien,  J.  From  the  order  that  a  peremptory  writ  uf  mandamus  issue 
out  of  this  court,  directed  to  appellants,  Eadie,  as  president,  and  the  Globe 
Fire  Insurance  Company,  commanding  them  to  permit  the  relator,  Alice 
Stobo,  or  James  J.  Allen,  her  attorney,  to  examine  and  inspect  the  transfer 
book  of  the  company,  or  such  book  kept  by  it  as  contains  the  names  of  the 
stockholders,  this  appeal  is  taken.  The  application  was  made  upon  affidavits 
in  which  it  was  stated  that  the  Globe  Fire  Insurance  Company  was  a  domes- 
tic corporation ;  that  Alice  Stobo,  the  relator,  held  in  certiflcates  75  shares  of 
the  capital  stock  of  said  company,  which  certificates  were  made  out  in  the 
name  of  her  deceased  husband,  Robert  Stobo;  that  she  went  with  her  coun- 
sel to  the  office  of  the  company  for  the  purpose  of  obtaining  an  inspection  of 
the  transfer  Iwok  or  book  containing  a  list  of  the  stookholilers  of  said  com- 
pany, in  order  that  she  might  be  able  to  vote  intelligently  at  the  approaching 
meeting  of  the  stockholders  of  said  company;  that  she  requested  the  president 
to  permit  her  to  examine  the  same,  which  was  refused.  It  also  appears  that 
Mrs.  Stobo's  attorney  had,  prior  to  that  time,  called  and  made  the  same  re- 
quest, which  was  refused,  and  on  another  occasion  he  again  called  and  re- 
quested to  be  informed  as  to  the  date  of  the  annual  meeting,  which  informa- 
tion was  also  refused.  In  her  affidavit  Mrs.  Stobo  further  states  that  she  was 
informed  and  believed  there  was  to  be  a  meeting  of  the  stockholders  of  the 
company,  for  the  election  of  directors  and  officers,  some  time  between  the  Ist 
and  5th  days  of  January,  1892.  It  will  thus  be  seen  that,  after  information 
as  to  the  real  date  of  the  meeting  was  refused,  and  acting  upon  the  informa- 
tion which  the  relator  received,  and  believing  that  theelection  of  directors  and 
officers  would  occur  within  30  days  after  her  application  for  permission  to  in- 
spect the  book  containing  the  names  of  stockholders,  she  made  this  applica- 
tion, intending  to  take  advantage  of  the  provision  of  the  statute  which  gives 
the  absolute  right  to  a  stockholder,  within  30  days  prior  to  an  election,  to 
make  an  examination  of  the  books  containing  the  names  of  stockholders. 
Chapter  409,  §  199,  Laws  1882.  Upon  the  argument  of  the  motion  it  ap- 
peared, for  the  first  time,  that  the  application  was  not  made  within  30  days 
of  an  election.  The  court,  however,  held  that  the  papers  disclosed  sufficient 
to  authorize  It  to  exercise  its  discretion,  and  accordingly  the  order  appealed 
from  was  made.  It  must  be  apparent,  from  the  papers  themselves,  that,  if 
the  court  had  any  discretion,  it  was  wisely  exercised  in  pranting  the  applica- 
tion. The  principal  ground  upon  which  the  Hppellant  relies  is  that  the  court 
has  not  the  power,  or  that,  if  it  had,  it  will  not  enforce  it,  in  any  case,  in  fai- 
Yor  of  the  right  of  a  stockholder  to  inspect  the  hooks  of  a  corporation,  except 
at  the  time  and  in  the  manner  specified  l)y  the  statute  governing  the  corpora- 
tion.   To  sustain  this  ground,  the  appellant  relies  upon  two  cases  of  People 
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V.  Railroad  Co.,  11  Hun,  1,  and  People  v.  Railroad,  50  N.  Y.  Super.  Ct. 
B.  459.  An  examination,  however,  of  those  cases,  will  show  that  the  ground 
of  the  refusal  to  allow  an  inspection  of  the  books  recognized  the  power  of  the 
court,  and  the  right  to  exercise  its  discretion,  to  either  grant  or  withhold  a  man- 
damu»,  and  thns  the  contention  of  the  appellant  is  disposed  of.  In  the  case  of 
People  V.  Railroad  Co.,  supra,  this  court  said:  "The  object  of  this  statute 
[1  l{ev.  St.  p.  601,  §  1]  is  quite  apparent.  It  intends  to  put  it  in  the  power  of 
every  stockholder,  for  thirty  days  previous  to  any  election  of  directors,  to  as- 
certain the  names  of  all  tlie  stockholders  of  the  company,  so  that  he  can  exert 
such  influence  or  use  such  lawful  means  as  he  may  deem  proper  to  eifect  an 
election  of  such  directors;  but  the  statute  does  not,  we  think,  cut  off  all  the 
rights  of  stockholders  of  a  corporation  to  examine  its  transfer  book  for  proper 
purposes,  and  on  proper  occasions,  at  other  times.  There  are  no  rules  in  the 
statute  indicating  such  an  intention,  nor  any  negation  of  the  rights  of  stock- 
holders which  requires  that  construction.  We  think,  therefore,  that  it  is 
within  the  power  of  the  court,  whenever  a  case  is  presented  that  requires  it 
to  be  done  for  the  purpose  of  preserving  the  rights  and  interests  of  stock- 
holders, to  interfere  by  mandamus  to  compel  the  exhibition  of  the  transfer 
books  of  the  corporation  or  the  l)ook  containing  the  names  of  its  stockholders." 
The  court  of  appeals  expressly  approved  of  this  lanf^uage  in  afilnning  the 
decision  of  this  court.  Sage  v.  Railroad,  70  N.  Y.  222.  It  being,  therefore, 
a  matter  of  discretion,  which,  upon  the  facts,  was.  properly  exercised,  the  or- 
der appealed  from  should  be  affirmed,  with  costs  and  disbursements. 

Pattbbson,  J.,  concurs. 

Van  Brunt,  1'.  J.,  (dissenting.)  I  dissent  from  the  foregoing  conclusions. 
In  the  first  place,  the  applicant  is  not  a  stockholder  of  tlie  corporation.  Upon 
the  books  of  the  company  no  stock  stands  in  her  name,  nor  has  she  made  any 
application  for  a  transfer  which  has  been  refused.  Her  husband  was  the 
owner  of  stock  which  she  alleges  she  has  transferred  to  herself,  but  she  no- 
where alleges  that  such  stock  was  ever  transferred  on  the  books  of  the  com- 
pany. It  seems  to  me  that  the  only  way  a  company  can  determine  wlio  are 
stockholders  is  by  their  books,  and,  unless  a  party  appears  upon  their  books 
to  be  a  stockholder,  they  are  not  compelled  to  recognize  such  person  as  such. 
In  respect  to  case  of  Sage  v.  Railroad,  70  N.  Y.  220,  it  seems  sufficient  to 
say  that  no  question  of  the  kind  now  presented  was  before  the  court,  and 
what  was  said  upon  that  subject  was  entirely  obiter.  If  such  general  right 
existed,  what  was  the  necessity  of  the  legislation  contained  in  1  liev.  St.  p. 
601,  §  1?    As  it  did  not  exist,  it  was  necessary  to  confer  it  by  legislation. 


Vak  Zandt  v.  FTTai<ONe. 
(Supreme  Court,  Oeneral  Term,  First  Department,    February  18, 189S.) 

POWBBS  OF  ATTOBNBT— CONYETAXCB  BY  AttOBKBT— WaNT  OV  CONSIDBKATION. 

A  conveyance  of  real  estate  withont  valuable  consideratioD,  by  an  attorney,  ander 
a  power  "to  f^rant,  bargain,  sell,  exchange,  demise,  and  let  for  gnch  prices  or  rents, 
and  on  snch  terms,  as  to  the  attorney  shall  seem  meet, "  is  a  valid  exercise  of  the 
power  so  far  as  a  person  purchasing  from  another  claiming  under  such  donveyanoe 
IS  concerned. 

Appeal  from  special  term.  New  York  county. 

Action  by  Luke  S.  Van  Zandt  against  Martin  Fnrlong.    From  a  Judgment 
for  defendant,  plaintiff  appeals.     Affirmed. 
Argued  l)efore  Van  Brunt,  P.  J.,  and  O'BRnsK,  J. 
Frank  Schaeffler,  for  appellant.     Werner  Bruns,  for  respondent 
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O'Bbien,  J.  The  action  was  brought  by  the  plaintiff,  jis  a  purchaser,  to 
recover  a  deposit  on  contract  fur.  real  property,  and  to  establish  a  vendee's  lieu 
for  amount  paid,  on  the  ground  of  defect  of  title.  The  property  is  26  feet  8 
inches  wide,  front  and  rear,  and  100  feet  in  depth  on  each  side,  upon  which  a 
building  has  been  erected  26  feet  8  inches  in  width.  Defendant's  title  is  de- 
rived from  one  Henry  Bomkamp.  Twenty-five  feet  of  the  premises  was  con- 
veyed by  deed  executed  by  Henry  Bornkamp,  and  the  title  to  the  remainder 
of  the  lot  was  acquired  by  deed  executed  by  Charles  Bornkamp,  as  attorney  in 
fact  for  Henry  Bornkamp.  The  power  of  attorney  under  which  Charles  Born- 
kamp acted  authorized  him  "to  grant,  bargain,  sell,  exchange,  demise,  and 
let  for  such  prices  or  rents,  and  on  such  terms,  as  to  the  attorney  should  seem 
meet."  The  question  presented  upon  this  appeal  involved  the  construction 
of  this  power  of  attorney,  appellant's  contention  being  that  the  plain  meaning 
of  the  instrument,  whatever  form  the  exercise  of  the  power  might  assume,  is 
that  the  attorney  must,  in  every  case,  obtain  an  equivalent.  Tlie  considera- 
tion expressed  in  the  deed  executed  by  the  attorney  is  "one  dollar,"  and  "good 
and  valuable  consideration."  Appellant  sought  to  prove  (hat  the  attorney's 
conveyance  was  a  gift,  and  not  a  sale;  and  the  excluding  of  evidence,  and  ex- 
ception'taken  thereto,  presents  the  question  as  stated  for  our  consideration  as 
to  the  true  construction  to  be  placed  upon  the  power  of  attorney. 

The  law  is  well  settled  that  where  the  power  is  limited  it  can  be  exercised 
only  in  the  manner  and  in  accordance  with  the  terms  of  the  limitation.  For 
instance,  a  power  to  sell  land  for  cash  gives  no  implied  authority  to  receive 
merchandise  in  payment.  So,  as  held  in  Scholle  v.  SchoUe,  113  N.  Y.  261, 
21  K.  £.  Bep.  84,  where  an  executrix,  under  a  power  to  sell,  attempted  to 
convey  In  compromise  of  a  disputed  debt,  it  was  held  not  a  proper  exercise  of 
the  power.  The  error  into  which  we  think  the  appellant  lias  fallen  is  in  as- 
suming that  the  power  of  attorney  was  a  limited  one.  An  examination  of 
its  terms  will  show  that  it  was  general,  and  as  broad  as  language  could  make 
it.  It  was  not  restricted  in  any  way,  and  under  its  terms  the  attorney  was 
given  the  same  right  and  power  to  deal  with  the  property  of  the  principal  as 
he  himself  could  have  done.  The  excluding  of  evidence,  therefore,  which 
was  offered  to  prove  that  nothing  was  paid  for  the  conveyance,  was  not  error. 
for  the  reason  that  it  was  entirely  immaterial  and  irrelevant.  It  was  under 
the  power  competent  for  the  attorney  to  make  a  deed,  which,  importing  and 
expressing  a  consideration  good  as  between  the  principals  and  the  attorney, 
and  good  to  the  extent  of  conveying  a  title  to  the  grantee,  was  not  open  to  in- 
quiry by  a  stranger,  such  as  the  plaintiff  in  this  case  was.  We  agree  with 
the  law  contended  for  by  appellant,  that,  if  the  question  as  to  the  considera- 
tion was  material,  the  evidence  was  not  objectionable  under  the  rule  exclud- 
ing parol  evidence  to  contradict  a  written  instrument,  because  the  plaintiff 
was  not  a  party  to  the  deed  executed  by  the  attorney  in  fact.  The  evidence 
offered,  however,  being  immaterial,  it  was  properly  excluded.  As  the  case 
presents  no  other  questions  urged  upon  this  appeal,  we  think  that  the  Judg- 
ment should  be  affirmed,  with  costs  and  disbursements. 
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HoLBiES  «.  Datemfobt  et  al,* 
{Supreme  Court,  SpeeUU  Term,  New  York  Countu-    November,  1891.) 

1.  LiTB  Insuranoe— Fatuent  or  FEBMiras  with  Stolen  Mokbt. 

Life  inguranoe  for  the  benefit  of  the  wife  of  the  inBured  was  procured,  and  all 
the  premiums  paid  witb  money  stolen  by  the  insured  from  a  firm  of  which  he  was 
a  member.  The  amount  stolen  exceeded  the  amount  of  the  policies.  Meld,  that 
the  entire  proceeds  of  such  policies  belonged  to  the  firm  as  against  the  wife. 

9.  Same— Patmbnt  in  Part  with  Btolen  Monet. 

Where  life  insurance  for  the  benefit  of  the  wife  ot  the  insured  Is  procured  with 
his  money,  but  the  subsequent  premiums  are  paid  with  money  stolen  by  him  from 
a  firm  of  which  he  was  a  member,  ttie  wife  is  entitled  to  the  amount  of  such  Insnr 
ance,  charged  with  a  lien  for  the  amount  of  the  premiums  paid  witb  stolen  money. 

8.  BaHX — CONBEKT  OF  PaRTNBSS — EVIDENCE. 

In  an  action  by  partners  to  recover  the  proceeds  of  life  insurance  polioies  pro- 
cured with  money  stolen  by  the  insured  from  a  firm  of  which  be  was  a  member, 
it  appeared  that  for  several  years  the  Insured  had  been  taking  the  money  of  the 
firm,  and  deceiving  his  partners  by  periodic  false  statements.    Some  of  the  pre- 
miums were  paid  by  checks  drawn  by  the  insured  in  the  firm  name  on  the  firm's 
deposits,  and  charged  to  himself  in  his  account  in  the  firm's  books.    Held,  that 
such  evidence  did  not  show  a  consent  by  the  copartners  to  such  use  by  the  insnred 
of  the  funds  of  the  firm. 
Action  bj  Charles  S.  Holmes  against  William  B.  Davenport,  as  administrator 
of  Arthur  C.  Gilman,  deceased,  and  others,  to  recover  the  proceeds  of  four  poli- 
cies of  insurance  on  the  lifeof  decedent,  and  two  certificates  of  membership  in 
a  benefit  association.    The  policies  had  been  paid,  and  the  proceeds  were  on 
deposit  with  a  trust  company,  when  the  action  was  brouglit.    For  decision 
on  motion  for  injunction  pendente  lite,  see  14  N.  Y.  Supp.  738. 

The  facts  are  stated  by  the  referee  as  follows:  "The  material  facts  of  the 
case  may  be  briefly  stated.  In  December,  1880;  Arthur  C.  Gilman  became  a 
membei-  of  J.  H.  Labaree  &  Co.,  dealers  in  teas  and  cofFees  in  the  city  of  New 
York,  and  continued  a  member  of  that  firm,  and  the  firms  that  succeeded  it 
'under  the  samo  name,  until  his  death,  which  occurred  suddenly  on  December 
15,  1890.  During  all  this  time  he  had,  practically,  the  exclusive  cliarge  of 
the  office  affairs  of  the  several  copartnerships.  Their  l)ooks  of  account  were 
kept  by  him,  or  under  his  direction;  he  had  the  entire  management  of  their 
bank-accounts;  all  notes,  checks,  and  other  paper  issued  in  the  business  of 
the  copartnerships  were  made  by  him;  and  for  several  years  prior  to  his  death 
it  was  bis  custom  to  prepare  and  furnish  to  his  copartners  semi-annual  state- 
ments, whici)  purported  to  show  the  assets,  liabilities,  and  actual  condition 
of  the  firm  at  the  dates  when  the  same  were  rendered.  These  statements 
had  been  accepted  by  his  copartners  without  question,  as  true,  they  having 
the  most  unbounded  confidence  in  his  integrity.  The  last  of  such  statemenU 
was  rendered  as  of  the  date  of  December  1,  1890,  and  showed  the  Urm  to  be 
in  a  highly  prosperous  condition,  with  assets  exceeding  liabilities  by  nearly  the 
sum  of  8200.00U.  It  was  delivered  to  Mr.  Labaree  about  December  11th, 
and  soon  thereafter  be,  for  some  reason  not  disclosed,  began  an  inveatiputionof 
the  firm's  afftiiis,  which  was  not  completed  until  after  Gilman's  death,  and 
which  disclosed  the  uncomfortable  fact  that  the  firm  was  bankrupt,  and  that 
its  liabilities  exceeded  its  assets  by  the  sum  of  $86,876.84.  The  l^Jrtller  dis- 
covery was  made  that  this  condition  of  things  was  owing  to  Gilman's  crimi- 
nal dishonesty.  During  upwards  of  eight  years  preceding  his  death  he  had 
steadily  plundered  his  firms  of  large  sums  of  money  which  he  had  appropria- 
ted to  his  own  use.  It  is  nut  necessary  to  recite  the  methods  of  operation  and 
concealment  pursued  by  him.  The  proofs  are  clear  and  conclusive,  and 
show  that  between  April,  1882,  and  December,  1890,  his  embezzlements 
amounted  to  more  than  $220,000.  They  also  show  that  the  moneys  so  em- 
bezzled, or  much  the  greater  portion  of  them,  were  deposited  by  him  to  his 
own  cedit  in  one  or  another  of  several  banks  with  which  be  had  individual 
accounts,  and  then  drawn  out  for  his  own  purposes.    Among  the  papers  at 

■Reversed  on  appeaL    See  19  N.  Y.  Supp.  151. 
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Mr.  Gilman  were  found  the  following  policies  of  insurance  upon  his  life:  One 
for  $5,000,  issued  by  tlie  New  York  Life  Insurance  Company,  and  dated 
March  9,  1880;  one  for  820.000,  issut-d  by  tlie  same  cuiupany,  and  dated  Jan- 
uary 7,1888;  one  for  810,000,  issued  l)y  the  Provident  Life  Assurance  Society, 
and  dated  April  2,  1884;  one  for  815,000,  issued  by  the  Northwestern  Mutual 
Life  Insurance  Company,  and  dated  October  31,  1884.  And  also  two  certi- 
ficates of  Oilman's  meml)enhip  In  the  Mercantile  Benefit  Association  of  New 
York, — one  dated  August  1, 1881.  and  the  other  dated  January  5, 1885.  Each 
of  the  said  four  policies  was  issued  on  the  application  of  Arthur  C.  Gilman, 
made  in  tlie  name  of  his  wife,  the  defendant  Bessie  L.  Gilman,  and  each  nf 
them  was  in  terms  payable  to  her.  The  said  two  certificates  were  also  issued 
on  application  of  Mr.  Oilman,  and  the  parties  have  stipulated  that  in  each 
case  *  be  signed  the  application  by  his  own  hand,  and  therein  stated  that  he 
desired  his  death  loss  to  be  paid  to  Bessie  Lawrence  Oilman,  his  wife.'  It 
does  not  appear  tliat  any  of  the  premiums  upon  either  of  the  said  policies 
were  paid  by  Mrs.  Gilman,  or  with  funds  provided  by  her,  or  that  she  had  any 
knowledge,  prior  to  her  liusband's  death,  tliat  such  policies  existed.  All  of 
the  premiums  seem  to  have  been  paid  by  him  principally  witii  checlis  drawn 
by  him  upon  his  private  accounts  with  the  Seventh  National  and  Queens 
County  Banks,  but  occasionally  with  checks  of  the  firm,  drawn  by  him  upon 
the  firm's  funds  in  bank,  some  of  which  checks  were,  and  some  of  where  were 
not,  charged  to  him  in  bis  personal  arcount  in  the  firm's  books.  The  plaintiff 
became  a  member  of  J.  H.  Ijabaree  &  Co.  at  the  same  time  with  Gilman,  in 
November,  1880.  He  was  one  of  the  firm  at  the  time  of  Oilman's  death. 
When  the  firm  was  discovered  to  be  insolvent,  he  provided  funds  for  the 
payment  of  its  debts  and  capital  for  the  continuance  of  its  business.  His 
surviving  copartners  have  transferred  to  him  all  their  right,  title,  and  interest 
in  and  to  the  said  policies  of  insurance,  and  certificates  and  the  proceeds  there- 
of. On  December  26, 1890,  the  agreement  wliicii  is  set  forth  in  thecomplaint 
was  entered  into,  under  wliich  the  said  policies  and  certificates  were  delivered 
to  the  defendant  Olin,  as  trustee.  He  has  collected  the  same,  and  the  pro- 
ceeds, aggregating  856,706.10,  he  has  deposited  with  the  defendant  the  Union 
Trust  Company.  The  plaintitT  has  brought  this  action,  alleging  (among  many 
other  things)  the  copartnership  relations  existing  between  himself  and  his 
assignors  and  the  said  Arthur  C.  Oilman;  and  tliut  Oilman  wrongfully  at>- 
stracted  and  appropriated  large  sums  of  money  belonging  to  tlie  copartner- 
ships ;  and  that  out  of  sucli  moneys  he  paid  the  premiums  and  assessments 
by  which  the  said  policies  and  certificates  were  either  procured  originally  or 
continued  in  force  and  value;  and  he  demands  judgment  that  the  proceeds  of 
the  said  life  policies  and  memberships  <  be  declared  impressed  with  a  trust  in 
favor  of  the  plaintiff,'  and  that  the  defendants  the  Union  Trust  Company  and 
Olin  be  required  to  pay  the  same  over  to  him,  with  accumulations  of  interest 
tbereon." 

Before  Hamilton  Odell,  Esq.,  Beferee. 

Albert  A.  Abbott  and  George  Uoadiey,  for  plaintiff.  Stephen  H,  Olin,  for 
defendants. 

Odell,  B.  Before  proceeding  to  consider  the  main  questions  which  the 
case  presents,  mention  should  be  made  of  the  first  ground  of  defense  taken 
by  the  learned  counsel  for  Mrs.  Gilman,  which  he  has  argued  with  great 
earnestness  and  skill.  He  contends  that  liie  proofs  submitted  by  the  plaintiff 
fail  to  establisli  Gilman's  guilt;  that  is,  that  they  are  nut  so  direct  and  con- 
clusive that  they  "exclude  every  theory  consistent  with  Oilman's  innocence." 
In  my  judgment,  lhf>  circumstantial  evidence  is  of  the  most  convincing  char- 
acter, and  demonstrates  the  criminality  of  Oilman  beyond  any  reasonable 
doubt.  It  more  than  satisfies  what  was  held  to  be  sufiBcient  in  Ferry  Co.  ▼. 
Moore,  (N.  Y .  App. )  6  N.  £.  Kep.  293,  where  Judge  £abl  said  that  the  circum- 
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stances  "all  point  in  one  direction.  They  do  not  exclude  every  lirpotliesls  but 
tliut  of  Moore's  wrong-doing,  but  tliey  all  Imrtuonize  wilh  tluit  of  his  guilt. 
His  innocence  may  be  possible.  But  courts,  in  weighing  evidence  and  reacb<- 
ing  conclusions,  do  not  deal  with  possibilities,  but  with  prolMbilities. "  The 
partnership  relation  is  one  of  trust  and  confidence.  Judges  have  used  strong 
language  in  describing  and  defining  it.  "The  principles  upon  which  the  re- 
lationship of  copartners  is  founded  are  strict  and  exHcting,  demanding  entire 
good  faith  towards  each  other,  and  the  higliest  standard  of  morality,  integ- 
rity, and  fair  dealing."  Miller,  P.  J.,  in  Bank  v.  Cox,  2  Hun;  572.  "A 
purer  and  more  elevated  morality  is  demanded  of  partners  than  the  common 
morality  of  trade,  and  tlie  standard  by  which  they  are  tried  in  a  court  of 
equity  is  far  liigher  than  the  standard  of  the  world. "  Barrett,  J.,  in  Piatt 
V.  Piatt,  2  Tbomp.  &  C.  39.  "The  functions,  rights,  and  duties  of  partners 
in  a  great  measure  comprehend  those  both  of  trustees  and  agents,  and  the 
general  rules  of  law  applicable  to  such  characters  are  applicable  to  them. " 
Eabl,  C,  in  Mitchell  v.  Reed,  61  N.  Y.  123.  It  is  a  plain  proposition — no- 
body in  this  case  disputes  it — that  the  copartnership  moneys  of  which  Gilman 
was  placed  in  charge  were  in  his  charge  in  trust,  and  that  his  duties  in  re> 
spect  of  them  were  those  of  a  trustee  for  his  copartners.  We  have,  then,  the 
case  of  trust  funds  embezzled  by  a  trustee,  and  appropriated  in  part  to  his 
own  uses,  and  in  part  invested  for  the  future  benefit  of  a  third  party,  with- 
out her  knowledge,  and  without  any  consideration  moving  from  her.  Such 
a  wrong  the  law  is  ever  eager  to  redress.  It  permits  no  man  "to  profit  by 
his  own  fraud,  or  to  take  advantage  of  his  own  wrong,  or  to  found  any  claim 
npon  his  own  iniquity,  or  to  acquire  property  by  bis  own  crime."  Kiggt 
V.  Palmer,  115  N.  Y.  511,  22  N.  E.  Rep.  188;  Bilsburyv.  McCoon,  8  N.  Y. 
879.  An  abuse  of  trust  can  confer  no  rights  on  the  party  abusing  it,  nor  on 
those  who  claim  in  privity  with  him.  Taylor  v.  Plumer,  3  Maule  &  S.  574. 
Equity  will  follow  a  trust  fund  through  any  number  of  transmutations,  and 
preserve  it  for  the  cestui  que  trust,  so  long  as  it  can  be  identified.  In  Pen- 
nell  V.  Defell,  4  De  Gex,  M.  &  O.  372,  388,  Lord  Justice  Turner  said:  "It 
is,  I  apprehend,  an  undoubted  principle  of  tiiis  court  that  as  between  cestui 
que  trust  and  trustee,  and  all  parties  claiming  under  the  trustee,  otherwise 
than  by  purchase  for  valuable  consideration,  without  notice,  all  property  be- 
longing to  a  trust,  however  much  it  may  be  changed  or  altered  in  its  nature 
or  character,  and  all  the  fruit  of  such  property,  whether  in  its  original  or  its 
altered  state,  continues  to  be  subject  to  or  affected  by  the  trust."  The  rule 
is  stated  fully  and  clearly  by  Judge  Andrews  in  Newton  v.  Porter,  69  N.  Y. 
183:  "In  courts  of  equity  the  doctrine  is  well  settled,  and  is  uniformly  ap- 
plied, tbqt  when  a  person,  standing  in  a  fiduciary  relation,  misapplies  or  con- 
verts a  trust  fund  into  another  species  of  property,  the  beneficiary  will  be  en- 
titled to  the  property  thus  acquired.  The  jurisdiction  exercised  for  the  pro- 
tection of  a  party  defrauded  by  the  misappropriation  of  property,  in  violation 
of  a  duty  owing  by  the  party  making  the  misappropriation,  is  exceedingly 
broad  and  comprehensive.  The  doctrine  is  Illustrated  and  applied  most  fre- 
quently in  cases  of  trusts,  where  trust  moneys  have  been,  by  the  fraud  or 
violation  of  duty  of  the  trustee,  diverted  from  the  purposes  of  the  trust,  and 
converted  into  other  property.  In  such  case  a  court  of  equity  will  follow  the 
trust  fund  into  the  property  into  which  it  has  been  converted,  and  appropri- 
ate it  for  the  benefit  of  the  beneficiary.  It  is  immaterial  in  what  way  the 
change  iias  been  made,  whether  the  money  has  been  laid  out  in  land,  or  land 
has  been  turned  into  money,  or  how  the  legal  title  to  the  converted  property 
may  be  placed.  Equity  only  stops  the  pursuit  when  the  means  of  ascertnin- 
ment  fail,  or  the  rights  of  bona  fide  purchasers  for  Viilue,  without  notice  of 
the  trust,  have  intervened."  The  books  abound  in  cases  holding  this  famil- 
iar and  reasonable  doctrine.  Day  v.  Roth,  18  N.  Y.  452;  Van  Alert  v.  Bank, 
62  N.  Y.  1;  Maddow  v.  Lundy,  59  N.  Y.  320;  Stephens  v.  Board,  79  N.  Y. 
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Vi^:  ItfiTTy-v.  Lambert.  ^"S.  T.  300;  Price  v.  Brown.  h\.  395;  CannwGlea- 
ton,  105  N.  Y.  25t>,  11  N.  E.  Ilep.  504;  Hooley  v.  Gieee,  9  Abb.  N.  C.  8;  May 
V.  Le  Claire.  11  "Wall.  236;  Cook  v.  TullU,  18  Wall.  341;  Sadler'x  Appeal,  87 
Fa.  St.  154;  Englar\.  Offutt,  70  Md.  78, 16  Atl.  lit'p.  497. 

Relying  upon  these  ptinciplea,  the  plalntilTs  contention  is  that  the  policies 
in  question  were  purcliased  with  and  represent  or  stand  in  the  place  of  moneys 
belonging  to  Labaree  &  Co.,  feloniously  taken  by  Oilman  in  violation  of  his 
dnty  as  trustee,  and  that  the  plaintiff,  as  assignee  of  Labaree  &  Co.,  is  entitled 
to  tike  policies,  and  to  nnbatantially  the  whole  of  their  proceeds,  on  the  ground 
that  such  proceeds  are  the  profits  or  products  of  the  trust  moneys  so  embez- 
zled. This  the  defendant  Bessie  L.  Oilman  strenuously  denies.  She  admits 
that  (I  quote  from  her  counsel's  brief)  "if  Arthur  Oilman  had  stolen  money 
from  the  plaintiff,  and  with  it  had  bought  a  jewel  or  certiflcate  of  stock  as  a 
gift  for  his  wife,  the  plaintiff  could  take  the  jewel  or  the  stock,  even  if  it  was 
worth  more  than  the  purchase  price. "  This  is  undoubtedly  correct.  Her  sec- 
ond proposition  is  that  if  the  stolen  money  had  been  mingled  with  money  of 
the  stealer,  or  with  money  of  his  wife,  and  then  expended  for  the  jewel  or 
the  stock,  or  used  in  improving  land  or  other  property  belonging  to  the  wife, 
then  the  plaintiff  would  have  a  lien  or  could  enforce  a  trust  only  for  the 
amount  of  the  stolen  money,  and  the  surplus  would  be  the  property  of  the 
wife.  This  is  also  correct.  It  is  then  insisted  that,  assuming  that  all  the 
premiums  upon  the  policies  in  question  were  paid  by  Oilman  out  of  the  stolen 
moneys,  th«  proceeds  of  the  policies  are  not  the  fruit  of  those  premiums  only, 
because  Mrs.  Oilman  had  an  insurable  interest  in  her  husband's  life,  which 
was  property,  and  which  she  contributed  to  the  contract  of  insurance;  and 
therefore  the  policies  were  produced  by  the  commingling  of  this  insurable  in- 
terest with  the  stolen  moneys.  This  strikes  me  as  a  novel  proposition.  I  will 
restate  it  in  the  learned  counsel's  own  language:  "The  insurable  interest, 
which  the  law  recognizes  as  her  property,  a  real  right  of  property,  whs  in- 
trusted to  him,  and  was  by  him  mingled  with  the  money  stolen  by  him." 
And  in  his  brief  he  says:  "If  Arthur  Oilman  used  stolen  moneys  to  pay  the 
premiums  on  policies  of  insurance,  based  on  his  wife's  in!>urable  interest  in 
his  life,  he  was  insuring  her  own  |iroperty,  property  recognized  and  protected 
by  our  laws,  and  the  proceeds  of  the  insurance  belong  to  her,  subject,  at  most, 
to  a  possible  obligation  to  account  for  the  premiums  paid  by  him."  And 
again:  "The  plaintiff's  money  was  mingled  with  her  property  without  her 
knowledge  and  without  her  fault." 

It  seems  to  me  that  this  argument  rests  on  a  false  foundation.  One  error 
consists  in  regarding  a  wife's  insurable  interest  in  her  husband's  life  as  prop- 
erty. What  is  an  "insurable  Interest"  in  a  human  life?  In  Wamock  v. 
Davti,  104  U.  S.  775,  the  court  said:  "It  is  not  easy  to  define  with  precision 
what  will  in  all  cases  constitute  an  insurable  interest  so  as  to  take  the  con- 
tract out  of  the  class  of  wager  policies.  It  may  be  stated  generally,  how- 
ever, to  be  such  an  interest,  arising  from  the  relations  of  the  party  obtaining 
the  insurance,  either  as  creditor  or  surety  for  the  assured,  or  from  the  ties  of 
blood  or  marriage  to  him,  as  will  justify  a  reasonable  expectation  of  advan- 
tage or  benefit  from  the  continuance  of  his  life.  It  is  not  necessary  that  the 
expectation  of  advantage  or  profit  should  be  always  capable  of  pecuniary  es- 
timation. •  *  *  But  in  all  cases  there  must  be  a  reasonable  ground, 
founded  upon  the  relation  of  the  parties  to  each  other,  either  pecuniary  or  of 
blood  or  affinity,  to  expect  some  benefit  oradvantage  from  the  continuance  of 
the  life  of  the  assured."  A  child  has  such  an  interest  in  the  life  of  a  parent, 
a  creditor  in  the  life  of  his  debtor,  a  partner  in  the  life  of  a  copartner,  a  mas- 
ter in  the  life  of  his  servant.  If  a  policy  upon  a  life  is  obtained  by  one  wlio 
has  no  interest  in  the  life,  it  is  void,  as  a  wager  policy.  Ruse  v.  Insurance  Co., 
2S  N.  Y.  523.  The  insurable  interest  of  a  wife  in  the  life  of  her  husband  ex- 
isted at  common  law.    Baker  v.  Insurance  Co.,  48  N.  Y.  287;  Brummer  T. 
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Cohn,  86  N.  T.  14.  Yt-t  tlie  common  law  denied  tlie  widow  any  pecuniary 
redress  from  a  wrong-doer,  by  whose  negligent  or  criminal  act  ber  husband's 
life  had  been  destroyed.  The  remedies  given  by  statutes  for  such  wrong  are 
"unknown  to  the  common  law,  created  by  the  acts,  for  damages  or  injuries 
also  created  by  the  acts;  for,  in  a  legal  or  judicial  sense,  damages  or  injuries 
fur  which  there  is  no  legal  redress  are  not  damages  or  injuries.  These  acts 
which  create  the  remedy  for  the  benefit  of  the  widow  and  next  of  kin.  also 
create  the  wrong  as  to  them. "  Beach  v.  Steam-Boat  Co.,  30  Barb.  436.  I  can 
see  nothing  in  a  wife's  insurable  interest  in  her  husband's  life  that  can  be 
correctly  described  as  "property,"  or  that  resembles  property,  or  that  is  ca- 
pable of  being  contributed  by  the  wife  towards  a  contract  of  insurance,  or  of 
being  "commingled"  with  the  premiums  paid,  so  that  the  proceeds  of  the 
policy  can  be  properly  described  as  the  joint  product  of  such  an  interest  and 
premiums.  The  law  permits  the  insurance  to  be  made  if  the  interest  exists, 
and  tlie  insurance  is  upon  tiie  husband's  life,  nut  simply  upon  the  wife's  in- 
surable interest  therein. 

It  is  held  in  this  state  that  a  life  insurance  is  not,  like  a  fire  insurance,  a  con- 
ti'act  of  indemnity,  but  "a  mere  contract  to  pay  a  certain  sum  of  money  on 
the  death  of  a  person,  in  consideration  of  the  due  payment  of  a  certain  annu- 
ity for  his  life.  Like  every  other  contract  to  pay  money,  such  a  policy  is  a 
chose  in  action,  with  all  the  ordinary  incidents  of  every  other  chose  in  ac- 
tion." Olmstead  v.  Keyes,  85  N".  Y.  598;  Rawls  v.  Insurance  Co.,  27  N.  Y. 
289.  Therefore  a  party  may  insure  his  own  life  for  the  benefit  of  a  stranger 
who  has  no  interest  therein.  So  a  policy,  valid  in  its  inception,  may  be  as- 
signed like  any  other  chose  in  action,  and  will  continue  valid  in  the  hands  of 
the  assignee,  although  tie  may  have  no  interest  in  the  insured  life.  Same 
cases.  So  a  creditor,  who  procures  insurance  upon  the  life  of  his  debtor,  may 
enforce  the  policy,  although,  before  it  becomes  payable,  his  debt  be  paid  or 
his  debtor  be  discharged  in  bankruptcy.  Ferguson  v.  Insurance  Co.,  32  Hun, 
306.  It  is  true  that,  where  the  insurance  is  upon  the  life  of  a  husband  for 
the  benefit  of  his  wife,  the  assignability  of  the  policy  before  its .  maturity  is 
regulated  and  restricted  by  the  statute,  but  this  does  not  in  any  respect  af- 
fect the  nature  or  the  character  of  the  contract  of  insurance;  it  is  a  contract 
to  pay  money,  and  the  instrument  that  evidences  it  is  a  chose  in  action. 

Now,  it  is  conceded  that  if  the  moneys  embezzled  by  Oilman  and  paid  for 
premiums  had  been  invested  by  him,  in  his  wife's  name,  in  notes  or  bonds 
or  stock,  or  in  any  speculative  enterprises,  the  plaintiff  would  be  entitled  to 
demand  and  recover  such  investments.  All  increase  of  values  and  all  profits 
resulting  from  the  Investments  would  belong  to  him.  Why  is  not  his  right 
equally  clear  and  certain  to  an  obligation  of  an  insurance  company  to  pay  a 
sum  of  money  to  Mrs.  Gilman  upon  Oilman's  death,  the  entire  consideration 
for  which  obligation  was  paid  by  Oilman  with  the  stolen  moneys?  It  is  said 
that  Gilman  never  had  any  title  to  or  interest  in  the  policies  in  question;  that 
the  contracts  of  the  insuruiice  companies  were  not  made  with  him,  but  with 
Mrs.  Oilman;  that  the  policies  became  her  separate  and  absolute  property  as 
soon  as  they  were  issued;  and  that  she  is  consequently  entitled  to  receive 
the  proceeds  free  from  any  claim  or  interference  on  the  part  of  the  husband's 
creditors.  The  case  of  Bank  v.  Hume,  128  U.  S.  195.  9  Sup:  Ct.  Rep.  41, 
is  pressed  upon  me  as  establishing  this  doctrine,  and  as  decisive  of  the 
present  action.  In  that  case  Hume  had  obtained  insurance  upon  his  life  in 
several  companies  for  the  benefit  of  his  wife.  The  applications  were  made 
by  him  in  her  name,  and  the  policies  were  payable  to  her.  Some  of  the  pre- 
miums were  paid  by  Hume  out  of  moneys  belonging  to  his  wife;  some  were 
paid  by  him  out  of  his  own  moneys  while  he  was  insolvent.  Upon  his  death 
bis  creditors  sought  to  reach  the  jiroceeds  of  the  policies,  and  have  the  same 
appropriated  to  the  payment  of  their  claims.  Their  contention,  as  stated  by 
Chief  Justice  Fulles,  was  as  follows:    "Mr.  Hume  having  been  insolvent 
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at  the  time  the  insurance  was  efTected,  and  having  paid  the  preminm  him- 
self, it  is  argued  that  these  policies  were  within  the  provisions  of  13  £liz.  c. 
5,  and  inure  to  the  benetit  of  his  creditors  us  equivalent  to  transfers  of  prop- 
erty with  intent  to  hinder,  delay,  and  defraud."  But  the  court  heid  thst  the 
statute  of  Elizabeth  applied  only  to  property  which  the  debtor  could  have 
made  available  for  the  payment  of  his  debts:  that  it  "is  tlie  general  rule  that 
a  policy,  and  the  money  to  become  due  under  it,  belong,  the  moment  it  is  is- 
sued, to  tiie  person  or  persons  named  in  it  as  beneficiary  or  beneficiaries,  and 
that  there  is  no  power  in  the  person  procuring  tlie  insurance,  by  any  act  of 
his,  by  deed  or  by  will,  to  transfer  to  any  other  person  the  interest  of  the  per- 
son Ruraed;"  that  the  interest  insured  (in  Hume'B  Case)  was  neither  the  debt- 
or's nor  his  creditors' ;  that  the  contracts  were  not  payable  to  the  debtor  or  his 
representatives  or  his  creditors;  that  there  had  been  no  fraud  on  the  part  of 
the  wife  or  the  insurance  companies;  that  although  Hume  had  paid  the  pre- 
miums out  of  his  own  funds  when  insolvent,  and  such  payments  were  within 
the  statute  of  Elizabeth,  yet  that  would  not  give  the  creditors  any  interest  in 
tlie  proceeds  of  the  policies,  which,  for  the  reason  stated,  belonged  to  the 
beneficiaries;  and  that  the  creditors  were  not  entitled  to  recover  even  the 
premiums  paid,  because  they  formed  no  part  of  the  proceeds  of  the  policies. 
The  court  said:  "This  argument  in  the  interest  of  creditors  concedes  that 
the  debtor  may  rightfully  perserve  his  family  from  suffering  and  want.  It 
seems  to  us  that  the  same  public  policy  wliich  justifies  this,  and  recognizes 
the  support  of  wife  and  children  as  a  positive  obligation  in  law  as  well  as 
morals,  should  be  extended  to  protect  them  from  destitution  on  the  debtor's 
death  by  permitting  him.  not  to  accumulate  a  fund  as  a  permanent  provision, 
but  to  devote  a  moderate  portion  of  his  earnings  to  keep  on  foot  a  security 
for  support  already,  or  which  could  thereby  be,  lawfully  obtained,  at  least  to 
the  extent  of  requiring  that,  under  such  circumstances,  the  fraudulent  intent 
of  both  parties  to  the  transaction  should  be  made  out.  And  inasra  uch  as  there 
is  no  evidence  from  which  such  intent  on  the  part  of  Mrs.  Hume  or  the  in- 
surance companies  could  be  inferred,  in  our  judgment  none  of  these  premi- 
ums can  be  recovered." 

Hrietiy  stated,  the  doctrine  of  the  Hume  Case  is  that  the  appropriation  by  a 
debtor  in  failing  or  insolvent  circumstances  of  a  "moderate  portion"  of  his 
income  to  the  procuring  or  continuing  of  insurance  upon  his  life,  for  the  ben- 
efit of  his  wife  or  family,  is  not  a  fraudulent  use  or  diversion  of  so  much  of 
his  property  of  which  his  creditors  can  complain ;  that  it  is  a  use  which  pub- 
lic policy  approves  and  the  law  defends;  that,  therefore,  the  premiums  paid 
cannot  be  followed  and  reached  by  creditors  of  the  insolvent,  in  the  absence 
of  a  fraudulent  intent  on  the  part  of  the  party  or  parties  to  be  benefited  by 
the  insurance  contract;  and  that  the  moneys  paid  for  premiums  being  the 
moneys  of  the  debtor,  and  lawfully  expended  by  him  in  the  purchase  of  a 
policy  for  the  benefit  of  his  wife,  and  payable  to  her,  her  title  to  such  policy 
is  perfect  from  the  moment  it  is  issued,  and  the  right  to  receive  the  proceeds 
of  it  is  absolute  as  against  all  parties.  As  the  policy  never  belonged  to  the 
debtor,  his  creditors  can  have  no  claim  to  its  proceeds;  neither  can  they  re- 
cover the  premiums  out  of  the  proceeds,  because,  as  the  court  said,  "the 
premiums  form  no  part  of  the  proceeds  of  the  policy;"  neither  can  they  have 
a  trust  impressed  upon  the  proceeds  to  the  extent  of  the  premiums  paid  by 
the  debtor,  because  such  payments  were  lawfully  made,  and  were  not,  in  any 
sense,  in  fraud  of  creditors. 

The  statute  of  this  state  is  in  exact  accord  with  the  principle  of  public  pol- 
icy referred  to  in  the  opinion  in  the  Hume  Case.  It  permits  a  husband,  al- 
though insolvent,  to  pay  out  of  his  "property  or  funds"  for  premiums,  for 
the  benefit  of  his  wife,  a  sum  not  exceeding  $500  annually;  and  it  declares 
that  "the  amount  of  the  insurance  becoming  due  and  payable  by  the  terms 
of  the  insurance  shall  be  payable  to  her,  and  for  her  own  use,  free  from  the 
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claims  of  the  representativea  of  the  husband,  or  of  any  of  his  creditors,  or 
any  party  or  parties  claiming  by,  through,  or  under  him."  Lavs  1870,  c. 
277.  But  both  the  Hume  Case  and  the  statute  have  reference  to  funds  or 
property  belonging  to  the  huslsand,  of  wbicli  he  has  the  right  of  disposition, 
and  which  he,  in  fact,  uses  for  the  benefit  of  his  wife  and  children.  A  man 
who  is  indebted  is  E>aid  to  sustain  two  distinct  relations  to  his  property. — that 
of  owner  and  that  of  quasi  trustee  for  his  creditors.  Candee  v.  Lord,  2  N. 
Y.  274.  "The  laws  lays  upon  him  an  obligation  to  pay  his  debts,  and  huhls 
liim,  in  behalf  of  bis  creditors,  to  the  exercise  of  good  faith  in  all  transac- 
tions relating  to  the  fund  upon  which  they  must  depend  for  payment." 
Creditors  have  an  equitable  interest  in  their  debtor's  property,  and  the  means 
he  has  of  satisfying  their  demands.  Seymour  v.  Wilson,  19  N.  Y.  418. 
Now,  in  the  Hume  Case,  the  court  holds  that,  notwithstanding  the  fact  that 
a  man  is  indebted  to  the  degree  of  insolvency,  yet  he  may  take  from  his  as- 
sets and  resources  a  reasonable  sum  annually,  and  devote  it  to  making  pro- 
vision, by  insurance  upon  his  life,  for  the  support  of  his  family  after  his  death, 
in  defiance  of  the  claims  of  his  creditors,  and  without  perpetrating  upon  them 
a  legal  fraud.  And  by  the  New  York  statute  the  rights  of  the  husband's 
creditors  are  disregarded  and  denied  in  favor  of  the  wife,  to  the  extent,  an- 
nually, therein  provided.  In  both  cases  the  controlling  principle  is  public 
policy.  In  this  state  an  insurance  in  favor  of  the  wife  upon  her  husband's 
life,  the  premiums  for  which  are  paid  by  him  out  of  his  own  funds,  is  valid, 
and  the  proceeds  of  the  insurance  l>elong  to  her  as  against  the  world,  not  be- 
cause she  has  parted  with  any  consideration,  or  contributed  her  "insurable 
interest"  to  the  contract,  or  commingled  her  property  with  the  premiums  to 
produce  the  policy,  but  becHuse  of  the  peremptory  declaration  of  the  statute. 

But  there  is  la  the  present  case  a  fact  which  in  my  judgment  forbids  the 
application  of  the  rule  declared  in  Bank  v.  Hume.  Here  the  moneys 
with  which  the  premiums  were  paid  and  the  policies  procured  (except  as 
stttted  hereinafter)  were  not  the  moneys  of  the  defendant  or  of  her  husband. 
They  were  stolen  moneys, — stolen  by  Oilman  from  the  plaintiff  and  his  as- 
signors. He  acquired  them  by  crime.  All  his  subsequent  dealings  with 
them — retention,  possession,  use,  investment — werecriminal, — continuations 
or  extensions  of  the  original  felonious  acts.  Having  no  title  to  them,  he 
cuulU  confer  no  title  upon  any  other  person  not  a  transferee  for  value  and  in 
good  faith.  He  could  confer  no  title  upon  his  wife  by  gift.  He  could  not 
invest  the  moneys  in  any  way  for  her  benefit,  so  that  she  could  acquire  title 
to  or  interest  in  the  investment  as  against  the  party  from  whom  the  moneys 
had  been  stolen.  He  could  not  contract  with  them  for  the  future  benefit  of 
his  wife,  purchasing  for  her  the  bond  or  obligation  of  an  insurance  company' 
to  pay  her  money  upon  his  death.  It  is  error  to  say  that  all  tliese  policies, 
when  issued,  became  the  property  of  Mrs.  Gilman.  No  matter  what  her 
rights  to  them  and  their  proceeds  may  be  as  against  mere  creditors  of  her 
husband,  it  is  certain.  I  think,  that  she  can  have  no  claim  to  either,  beyond 
what  is  allowed  her  in  this  action,  as  against  the  plaintiff. 

The  case  of  Shaler  v.  Trowbridge,  28  N.  J.  £q.  595,  is  very  similar  in  its 
facts  to  the  case  in  hand.  Trowbridge  was  a  partner  in  business  with  tiie 
plaintiffs.  He  bad  charge  of  the  books  and  the  financial  matters  of  the  firm. 
After  his  death,  discovery  was  made  that  the  accounts  kept  by  liim  were  false, 
and  that  he  had  embezzled  and  appropriated  large  amounts  of  the  moneys  of 
the  firm,  some  of  which  he  had  invested  in  policies  of  life  insurance,  payable 
to  himself.  These  policies  he  afterwards  had  transferred  and  made  payable 
to  his  wife.  The  surviving  partners  brought  their  action  in  equity  to  have 
their  right  established  to  the  entire  proceeds  of  the  policies,  and  it  was  held 
that  they  were  entitled  to  the  relief  demanded.  The  court  said  that,  "in 
equity,  a  distinction  can  never  be  drawn  between  the  money  misappropriated 
and  the  results  of  the  investment  in  favor  of  the  ftaud-doer.    Nor  does  it 
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make  any  difference  that  the  Investment  turns  out  to  be  a  proBtable  one,  for, 
whatever  the  profit  may  be,  it  must  belong  to  tlffe  oeatui  que  trust.  The  fact 
that  this  property  has  been  passed  into  the  hands  of  the  wife  does  not  prevent 
the  application  of  these  equitable  principles.  She  received  it  as  a  gift  from 
her  husband,  without  paying  any  consideration  whatever  for  it.  When  once 
a  fraud  has  been  committed,  not  only  is  the  person  who  committed  the  fraud 
precluded  from  deriving  any  benefit  from  it,  but  every  innocent  person  is  so 
likewise,  unless  he  has  in  good  faith  acquired  a  subsequent  interest  for  value; 
for  a  third  person,  by  seeking  to  derive  any  benefit  under  such  a  transaction, 
or  to  retain  any  benefit  resulting  therefrom,  I>ecomes  particepaariminia,  how- 
ever innocent  of  the  frand  in  the  beginning.  It  is  urged  that  a  life  policy 
should  be  exempt  from  the  equitable  rule  which  applies  to  other  transactions, 
because  it  differs  in  its  character  from  ordinary  investments,  and  is  a  benefi- 
cial provision  for  the  family,  which  thould  be  favored.  Public  policy  clearly 
forbids  the  adoption  of  this  suggestion.  It  would  invite  the  commission  of 
the  wrong  by  assuring  the  wrongdoer  that  there  is  one  mode  in  which  he 
could  surely  profit  by  his  turpitude  in-  securing  a  provision  for  his  family. 
The  policy  is  the  thing  which  the  partnership's  money  purchased,  and  it 
stands  In  the  place  of  what  was  corruptly  abstracted.  •  •  •  The  fact 
that  it  has  a  contingent  value  does  not  distinguish  it  in  principle  from  an  in- 
vealment  in  the  purchase  of  stock,  or  of  an  annuity,  and  can  give  no  support 
to  the  claim  of  the  widow  that  nothing  should  be  exacted  of  her  beyond  the 
amount  of  the  premiums  paid  upon  it  out  of  the  firm  funds.  *  *  *  It 
would  be  idle  to  denounce  bis  turpitude,  and  at  the  samn  time  to  reward  it 
by  allowing  him  to  transmit  its  fruits  to  his  family.  His  wife  can  derive, 
through  so  corrupt  a  source,  no  equitable  riglits  to  these  policies.  Neither 
poblic  policy  nor  the  intrinsic  justice  of  the  case  would  be  promoted  by  per- 
mitting her  to  do  so."  The  learned  counsel  for  the  defendant  has  vigorously 
contended  that  Shaler  v.  Trotehrldge  does  not  apply  to  the  present  case,  "be- 
cause the  ttatua  of  married  women  was  so  different  in  Kew  Jersey  that  the 
rights  on  which  Mrs.  Oilman's  claim  rests  were  not  possessed  by  Mrs.  Trow- 
bridge." But  the  question  in  botli  cases  is  the  same.  It  is  whether  a  wife 
can  acquire  by  gift  from  her  husband  title  to  moneys  misappropriated  by 
him,  or  title  to  property  into  which  such  moneys  have  been  converted  by 
him.  It  is  whether  a  widow  can  retain  the  fruits  of  her  husband's  wrong- 
doing to  tlie  injury  of  the  person  to  whom  the  wrong  was  done.  It  must  be 
answered  by  a  reference  to  the  fixed  and  certain  principles  of  equity  juris- 
prudence, and  the  answer  must  be  the  same  in  every  civilized  jurisdiction. 
I  nm  unwilling  to  believe,  and  should  be  sorry  to  discover,  that  the  state  of 
New  York  had,  either  by  statute  or  judicial  decision,  conferred  any  special  or 
extraordinary  rights  or  privileges  upon  a  wife  or  widow  in  such  case. 

The  remaining  question  is  as  to  the  respective  rights  of  the  plaintiff  and 
Mrs.  Oilman  in  the  proceeds  of  these  several  policies.  The  first  in  order  of 
date  IS  a  policy  of  tlie  New  York  Life  Insurance  Company  for  $5,000.  It 
was  issued  on  March  9,  1880,  and  is  in  terms  payable  to  Mrs.  Gllraan.  It  is 
not  denied  that  the  premiums  on  this  policy  down  to  April,  1882,  were  paid 
by  Oilman  with  moneys  which  he  had  honestly  acquired,  and  which  the  law 
authorized  him  to  apply  in  such  manner  for  the  benefit  of  his  wife.  The  con- 
tract of  insurance  became  complete  upon  the  payment  of  the  first  premium  on 
March  11, 1880.  It  belonged  to  Mrs.  Oilman.  -  Whitehead  v.  Insurance  Co., 
102  N.  Y.  143,  6  N.  £.  Hep.  267.  It  is  like  the  policy  of  the  Life  Insurance 
Company  of  Virginia  in  the  Hume  Case,  of  which  the  court  said:  "It  is  con- 
ceded l>y  counsel  for  the  complainants  that  this  contract  was  perfectly  valid 
as  against  the  world," — the  first  premiums  having  been  paid  by  Hume  before 
he  became  insolvent  or  financially  embarrassed.  The  proceeds  of  this  policy 
belong  to  Mrs.  Oilman,  charged  with  a  lien  for  the  amount  of  later  premiums 
paid  by  ber  husband  out  of  the  misappropriated  funds.    These  later  premi- 
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ntns  amount,  exclusive  of  interest,  to  $819.05.  The  claim  made  in  behalf  of 
the  plaintifF  that  bis  moneyS  saved  the  pollcj  from  forfeitnre,  and  therefore 
lie  is  entitled  to  either  the  whole  of  the  proceeds,  less  the  amount  of  the 
premiums  honestly  paid  by  Gilman,  or  to  a  percentage  of  such  proceeds  bear- 
ing the  same  relation  to  the  whole  thereof  as  the  amount  of  his  moneys  paid 
for  premiums  bears  to  the  whole  amount  of  premiums  paid,  is  without  any 
support,  that  I  have  been  able  to  discover,  in  either  law  or  morals.  The  pol- 
icy for  $10,000,  issued  by  the  Provident  Company,  and  dated  April  2,  1884, 
that  for  $15,000,  issued  by  the  Northwestern  Mutual,  and  dated  October  31, 
1884,  and  that  for  $20,000,  issued  by  the  New  York  Company,  and  dated  Jan- 
uary?, 1888,  were  all  procured  and  maintained  by  the  use  of  plaintiff's  money. 
He  is  entitled  to  their  proceeds.  It  appears  that  some  of  the  premiums  were 
paid  by  checks  drawn  by  Gilman  on  the  Orm's  name  upon  the  firm's  deposits, 
and  charged  by  him  to  liimself  in  bis  Account  in  the  firm's  books.  I  agree 
with  the  learned  counsel  for  the  plaintiff  that,  under  the  circumstances,  the 
copartners  cannot  be  held  to  have  consented  to  such  use  of  the  firm's  funds 
by  Gilman,  and  that  he  acquired  no  title  thereto.  He  was  a  debtor  to  the 
firm  on  his  account  when  each  of  the  checks  was  drawn,  and  the  copartners 
were  ignorant  of  the  fact  that  he  was  then  systematically  embezzling  the 
moneys  of  the  firm,  and  concealing  his  embezzlements  and  deceiving  his  co- 
partners by  periodical  statements  which  were  false  and  fraudulent.  Under 
such  circumstances,  no  consent  on  the  part  of  the  copartners  to  the  drawing 
of  said  checks  by  Gilman,  and  the  application  of  their  proceeds  to  his  personal 
use.  can  be  implied  from  their  silence  or  failure  to  object.  It  was  held  in 
Persch  v.  Quiggle,  57  Fa.  St.  248,  that  an  agent  can  derive  no  ad  vantage  from 
anything  done  by  the  principal  in  ignorance  of  what  it  was  the  duty  of  the 
agent  to  communicate,  and,  in  any  agreement  made  with  the  principal  which 
releases  the  agent,  the  agent  must  show  chat  the  principal  knew  the  actual 
condition  of  his  property.  This  rule  is  applicable  and  controlling  here.  The 
certificate  of  membership  No.  1676,  in  the  Mercantile  Benefit  Association, 
was  issued  on  the  1st  of  August,  1881.  Mrs.  Gilman's  right  to  receive  the 
death  loss  accrued,  then,  prior  to  the^coramenceraent  of  GUman's  plunderiuKB- 
There  is  no  direct  proof,  and  I  am  unwilling  to  find  as  a  fact  upon  mere  in- 
ferences, that  the  assessments  upon  that  certificate,  or  the  assessments  upon 
the  later  certitfcate.  No.  246,  were  paid  with  the  moneys  of  Labaree  Sn  Co. 
Mrs.  Gilman  is  entitled  to  the  proceeds  of  both  certificates.  I  will  bear  coun- 
sel on  the  question  of  costs. 


Pboplb,  Appellant,  o.  Habhon,  Bespondent. 
(Supreme  Court,  Generol  Term,  Fifth  Department    October  19, 1888.) 
Appeal  from  court  of  sessions,  Wyoming  county. 

William  Harmon  was  indicted  for  selling  intoxicating  liquors  on  Sunday. 
From  a  judgment  sustaiaing  a  demurrer  to  the  indictment,  this  appeal  was 
taken. 

No  opinion.    Judgment  affirmed,  and  proceedings  remitted  to  court  of 
sions  of  Wyoming  county. 
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Crottoh  V.  Meter  et  al. 
(Supreme  Court,  Special  Term,  Monroe  County.    Haroh  14, 1893.) 

SPBCnno  FBRroRMuio— Rbleiab  op  Hoktoaoed  Prbmises— Fbaud. 

Where  a  mortgagor  seeks  speoiflo  performance  of  a  provision  in  the  mortgage, 
wbereby  certain  parts  of  the  mortgaged  premises  were  to  be  released  from  time  to 
time  as  payments  were  made,  and  the  evidence  shows  that  there  was  no  absolute 
agreement  for  such  a  release,  but  that  it  was  put  into  the  mortgage  In  the  absence 
of  the  mortgagees,  after  they  had  examined  it  with  the  help  of  counsel  and  ex- 
pressed themselves  as  satlsfled,  It  is  incumbent  on  the  mortgagor,  upon  a  denial  by 
the  mortgagees  of  any  knowledge  of  such  provision,  to  show,  at  least,  what  was 
■aid  by  the  mortgagees  in  the  conversation  which  it  was  claimed  resulted  in  their 
acceptance  of  the  provision,  and  to  show  also  that  the  provision  itself  was  thor- 
oughly anderstood. 

Action  by  George  W.  Crouch,  Jr.,  against  William  T.  Meyer  and  Sophia 
Meyer  to  compel  speciQc  performance  of  a  contract  to  release  part  of  mort- 
gaged premises.     Dismissed. 

C.  F.  Dean  and  W.  E.  fidmunda,  for  plaintifF.  Jaeob  Spahn,  for  defend- 
ants. 

KvMSFTir,  J.  In  November,  1889,  the  defendants  sold  to  the  plaintiff  a 
pan-el  o(  land  near  Rochester.  To  secure  a  piirt  of  the  purchase  price,  the 
plaintiff  gave  to  tlie  defendimts  a  mortgage  for  $2,500,  conditioned  to  pay 
that  sum  in  six  yerirs,  with  semi-annual  interest  at  5  per  cent.,  with  the 
privilege  to  the  plainliS  to  pay  the  whole  or  any  part  of  the  sum  at  any  time. 
When  the  mortgage  was  finally  delivered  to  defendants,  it  also  contained  the 
following  provision:  "And  the  parties  of  the  second  part,  or  the  survivor, 
hereby  agrees  to  release  from  the  lien  of  this  mortgage  one  acre  of  ground 
for  every  S500  paid  hereon,  and  in  that  proportion  for  greater  or  less  pay- 
ments." The  plaintiff,  after  he  bad  bought  the  lands,  laid  them  out  into  lote, 
and  opened  streets  through  tlie  tract,  and  proceeded  to  sell  tlie  lots.  In  April, 
1890,  he  sold  one  lot  to  one  Zoneville.  That  lot  contained  3,873  square  feet, 
and  the  sum  requisite  to  procure  a  release  of  it  under  the  terms  of  the  pro- 
vision quoted  above  is  $4b.G3;  that  sum  the  plaintiff  tendered  to  defendants 
and  demanded  a  release  of  the  lot,  which  the  defendants  refused  to  give;  and 
the  plaintiff  brings  this  suit  to  compel  them  to  give  such  release.  The  de- 
fendants insist  that  they  never  acceded  to  the  agreement  quoted  above,  and 
did  not  know  that  it  was  in  the  mortgage  when  they  accepted  it.  All  parties 
agree  that  when  the  sale  was  first  agre^  upon  the  only  talk  about  the  mort- 
gage was  that  it  was  to  run  for  six  years,  at  5  per  cent.  The  defendants  so 
testified,  and  the  plaintiff,  upon  being  recalled,  swore  that  defendants  said: 
"All  they  wanted  was  the  interest  on  this  mortgage.  Bought  it  on  six  years' 
time,  and  semi-annual  interest  at  five  per  cent."  In  his  version  of  the  way 
in  which  the  clause  in  question  came  to  be  in  the  mortgage,  the  plaintiff,  in 
response  to  the  very  suggestive  questions  of  his  own  counsel,  gave  the  fol- 
lowing: ''Question.  What  instructions  did  you  give  Dean  in  reference  to 
drawing  this  bond  and  mortgage?  Answer.  1  gave  him  the  instructions  to 
draw  tliem  as  the  bond  and  niuitgage  are  drawn  now.  Q.  In  just  the  same 
terms  and  conditions':'  A.  Yes,  sir.  Q.  Were  those  terms  and  conditions 
talked  over  there  in  Dean's  oflice,  on  the  23d  of  JSovember?  A.  Yes,  sir. 
Q.  When  both  of  these  parties  were  present?  A.  Yes,  sir.  Q.  And  they 
understood  it  at  the  time'i*  A.  Yes,  sir.  Q.  Did  you  say  anything  to  them 
al.out  what  purpose  you  were  buying  this  land  for?  A.  No."  As  both  de- 
fendants had  testified  that  there  was  no  arrangement  for  release,  it  would 
have  been  much  more  satisfactory  if  the  plaintiff,  instead  of  being  plied 
by  bis  own  counsel  with  leading  questions  to  obtain  an  inferential  contradic- 
tion, had  been  permitted  to  tell  just  what  was  said.  As  it  is,  he  does  not  say 
that  the  defendants  agreed  to  ibe  clause  consenting  to  release  part  of  the 
v.l8N.Y.s.no.2 — 5 
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premises.  He  sajs  it  was  talked  over,  and  they  nnderstood  it.  and  he  told 
Dean  to  put  in.  Not  one  word  is  said  from  which  it  can  be  inferred  that 
they  assented  to  it.  The  defendants  say  that  on  the  23d  of  Noyeniber  they 
went  to  Dean's  office,  and  talked  the  matter  over,  and  took  the  mortgage  to 
Bau,  and  had  it  read  over.  They  say  that  was  on  Saturday,  which  is  the 
fact.  They  say  that  tliey  then  took  it  to  Dean,  who  told  them  it  was  too  late 
to  get  it  recorded,  and  that  Mrs.  Crouch  had  not  signed  it,  and  to  leave  it, 
which  they  did,  until  Tuesday,  the  26th,  when  they  got  it,  and  put  it  on  rec- 
ord. Tliey  say,  and  Dean  corroborates  them,  that  when  they  took  the  mort- 
gage to  Bau  to  read  there  was  nothing  in  it  about  releasing  on  payment  of 
S500  an  acre.  Dean  was  asked:  "Question.  Will  you  swear  it  [the  provision 
for  a  release]  was  in  there  when  this  mortgage  went  to  Bau?  Atuioer.  That 
I  don't  know." 

That  being  the  state  of  the  evidence,  the  testimony  of  Dean  as  to  the  way 
be  came  to  put  the  provision  for  a  release  into  the  mortgage  is  instructive. 
The  following  is  the  testimony:  "Quettion.  How  long  did  the  mortgage  stay 
in  an  unOnislied  condition?  Aruvoer.  They  didn't  seem  to  have  come  to- 
gether at  tirst,  and  beyond  the  dates  I'don't  know.'  Q,  You  don't  know  how 
long  it  was  unfinished?  A.  I  think  they  was  in  there.  They  had  talks,  or 
were  having  different  talks,  between  themselves.  *  *  *  Q.  Why  wai"  it 
kept  unfinished, — because  tliey  didn't  agree  upon  their  bargain?  A.  That  is 
as  I  understood  it.  Q.  How  did  you  know  it  when  they  Anally  agreed?  A. 
Mr.  Crouch  told  me  that  was  all  he  wanted  in  the  mortgage.  Q.  Who  was 
present  when  he  told  you  that?  A.  I  don't  know.  It  was  my  impression 
they  were  there,  and  things  of  that  kind  were  suggested — talked  over— when 
we  were  all  there,  and  that  this  thing  was  mentioned,  or  something  similar 
to  it,  because  he  was  plotting  this  property,  and  that  he  came  in  there  after- 
wards, and  said  he  wanted  that  clause  in.  Q.  Who  did?  A.  Crouch.  Q. 
That  was  put  in  at  some  time,  in  pursuance  of  a  suggestion  of  bis  when  they 
were  not  there?  A.  Ko;  a  suggestion  made  when  Ihey  were  there,  but  it 
was  put  in  when  they  were  not  there  afterwards.  Q.  You  were  notyoursetf 
cognizant  of  the  agreement  to  have  that  put  in,  but  you  look  it  from  what 
Mr.  Crouch  said?  A.  No;  my  recollection  is  that  these  things  were  sug- 
gested in  a  conversation  when  they  were  all  in  the  ulfice,  and  that  afterwarda 
Crouch  came  in,  and  ordered  it  put  in, — put  in  a  clause  of  that  nature.  Q. 
You  say  they  were  suggested  when  tliey  were  there.  Do  you  mean  by  that 
it  was  agreed  when  they  were  there?  A.  I  can't  say  there  was  an  absolute 
agreement  to  that  extent.  Crouch  seemed  to  have  his  mind  made  up,  what 
he  wanted,  and  Meyer  and  those  did  not  see  to. — they  were  groping  along." 

It  will  be  noticed  that  neither  Dean  nor  Crouch  give  one  word  of  conversa- 
tion which  resulted  in  getting  into  the  mortgage  this  remarkable  agreemenl. 
It  was  not  there  when  defendants'  friend  read  the  mortgage.  There  was  not 
"an  absolute  agreement"  to  put  it  in.  So  much  the  counsel  for  plaintiff  ad- 
mits. Now,  when  the  facts  are  that  there  was  no  agreement  for  such  a  re- 
lease, and  it  was  put  into  the  mortgage  by  direction  of  the  mortgafror,  in  the 
absence  of  the  mortgagees,  and  after  they  had  examined  tlie  mortgage  with 
the  help  of  their  counsel,  and  expressed  themselves  as  satisfied  witli  it,  if  the 
defendants  deny  any  knowledge  of  such  an  agreement  it  lies  upon  the  plain- 
tiff to  show,  at  least,  what  the  defendants  said  by  way  of  acceding  to  it.  But 
nothing  of  the  kind  is  done.  The  plaintiff  was  bound  to  show,  too,  that  this 
new  agreement  thus  put  in,  in  the  absence  of  defendants,  was  thoroughly 
understood  by  them  before  they  accepted  it.  Mr.  Dean  swears  tliat  he  read 
and  explained  it  to  them  when  he  gave  them  the  mortgage,  and  that  Meyer 
said  he  was  satisfied.  But  Meyer  and  his  wife  both  say  that  they  did  not  ua- 
stand  that  anything  of  the  sort  was  in  the  mortgage  when  they  took  it.  They 
both  appeared  like  honest  people,  and  I  think  they  told  the  truth.  Now,  here 
we  have  a  case,  where,  by  the  concession  of  tlie  man  who  drew  the  mortgage. 


Digitized  by CaOOQlC 


Snp.Ct.]  DEAJT  V.  DSIGGS.  67 

something  very  importaiit  was  put  into  it,  wliich  had  not  been  "absolutely 
agreed"  to,  at  a  time  when  the  mortgagees  were  absent;  and  these  mortgagees, 
too,  were  ignorant  people,  who  could  not  read  the  language  in  which  the 
mortgage  was  written.  The  mortgage  was  drawn  by  the  attorney  for  the 
mortgagor,  and  the  agreement  in  question  was  one  which  was  greatly  for  his 
beneSt,  and  greatly  to  the  disadvantage  of  the  mortgagees,  in  its  probable 
effect  on  the  mortgage  as  a  security.  It  is  undeniable,  as  a  matter  of  fact, 
that  the  mortgagees  did  not  understand  the  nature  of  the  agreement  which 
was  put  upon  them. 

Can  the  plaintiff  and  mortgagor  have  specific  performance  of  such  an  agree- 
ment ?  It  is  well  settled  that  a  judgment  for  speciBc  performance  of  a  contract 
is  in  the  sound  discretion  of  the  court,  and  that  it  will  not  be  adjudged  in 
any  case  where  there  are  shown  to  be  in  the  contract,  or  the  making  of  it, 
any  elements  i>f  mistake  which  would  render  such  a  judgment  inequitable. 
Margra/y.  Muir,  57  N.  Y.  155;  Patterson  v.  Bloomer,  35  Conn.  57.  It  is 
not  necessary  that  the  defendant  should  show  that  the  agreement  was  so 
tainted  with  fraud  as  that  it  should  be  given  up  to  be  canceled  to  require  the 
court  to  refuse  specific  performance.  It  will  not  be  decreed  unless  it  appears 
that  the  agreement  has  been  entered  into  with  perfect  fairness,  and  without 
misapprehension  or  misrepresentation.  Friaby  v.  Ballance,  4  Scam.  287;  S 
Fom.  £q.  Jur.  §  1405.  The  rule,  as  laid  down  by  Mr.  Pomeroy  in  another 
place,  is  that  whenever  the  defendant's  mistake  was,  either  intentionally  or 
not.  induced  or  made  probable  or  even  possible  by  the  acts  or  omissions  of  the 
plaintiff,  then,  on  the  plainest  principles  of  justice,  such  error  prevents  a 
specific  performance  of  the  agreement.  2  Fom.  E!q.  Jur.  §  860.  It  is  not 
necessary  in  this  case  to  state  the  rule  so  broadly.  The  case  of  Molina  v. 
Freeman.  2  Keen,  25,  cited  by  Mr.  Fomeroy,  amply  sustains  him.  In  that  case 
Malins  and  Da  vies  had  employed  the  same  auctioneer  to  sell  fur  them,  at  the 
same  place  and  on  the  same  day,  several  separate  pieces  of  real  estate. 
Davies  bad  employed  Freeman  to  bid  for  him  on  some  of  the  property. 
Freeman,  by  mistake,  for  which  he  alone  was  responsible,  bid  off  property  of 
Matins',  supposing  he  was  buying  in  land  of  Davies  under  his  employment. 
Upon  suit  by  Malins  for  specitic  performance,  the  master  of  the  rolls  (Lord 
Lanodale)  refused  to  decree  it,  saying  that  the  question  was  whether,  if  the 
mistake  be  proved,  the  court  would  enforce  specific  performance.  He  con- 
cluded that  in  such  a  case  specific  performance  ought  not  to  be  decreed.  In 
Denny  v.  Hancock,  L.  B.  6  Ch.  App.  1,  the  defendant  had  bought  property 
under  a  mistake  as  to  its  boundaries  for  which  the  plaintiff  was  responsible, 
although  without  fraud ;  and  the  justices  of  appeal  held,  reversing  the  vice- 
chancellor,  that  because  of  that  mistake  specific  performance  should  not  be 
decreed  at  the  suit  of  the  vendor.  Many  other  cases  are  cited  in  the  text-books 
to  the  same  etTect.  In  this  case  the  defendants  were  by  mistake  led  to  accept- 
ing a  mortgage  containing 'an  agreement  of  which  they  had  no  knowledge. 
That  mistake  was  clearly  brought  about  by  the  act  of  the  plaintiff  and  of  his 
attorney.  It  is  unnecessary  to  charge  either  of  them  with  fraud.  It  is  suffi- 
cient to  say  that  they  permitted  the  defendants  to  be  misled,  so  far  as  to  appar- 
ently become  parties  to  a  contract  of  which  they  had  no  sufficient  information. 
The  well-settled  policy  of  the  law  requires  that  specific  performance  of  such  a 
contract  should  not  be  adjudged,  but  that  the  complaint  should  be  dismissed. 


Dean  et  al,  o.  Driqos. 
{Supreme  Court,  Oeneral  Term,  f  (r»t  Department.    February  8, 1893.) 

tFAKSBOCSKlIBlT — LlABTUTIES — FaLSB  DeSCKIPTIOK  IK  RsOBIPT. 

Laws  18&t>,  c.  820,  aa  amended  by  Laws  1866,  c  440,  %  1,  prohibits  a  warehouse- 
maa  from  ibsuing  a  receipt  for  goods  not  actually  received.  Section  6  provides 
that  warebouse  receipts  maybe  transferred  by  indorsement,  and  that  the  transferee 
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shall  be  taken  to  be  the  owner  of  the  goods  specified  therein  so  far  as  to  give  valid- 
ity  to  any  pledge,  lien,  or  transfer  maiae  or  created  by  him ;  and  section  7  makes  a 
warehouseman  violating  the  act  liable  In  damages  to  a  person  aggrieved.  Held, 
that  an  Indorsee  for  value  of  warehouse  receipts  purportlog  to  Be  for  Portland 
cement  might  recover  from  the  warehouseman  issuing  the  same,  upon  proof  that 
the  goods  were  not  in  fact  Portland  cement.    7  N.  Y.  Supp.  449,  followed. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  Robert  J.  Dean  and  William  Wills  against  Manball  S.  Driggs  to 
recover  for  damages  sustained  by  reason  of  false  representations  in  wareliouse 
receipts.  The  receipts  purported  to  be  for  Portland  cement,  and  plaintiff  be- 
came a  bona  fide  holder  of  them  for  value.  From  a  judgment  entered  on  a 
verdict  for  plaintiffs,  and  from  an  order  denying  a  motion  for  a  new  trial, 
defendant  appeals.  Affirmed.  For  former  reports,  see  5  N.  Y.  Supp.  947, 
mem.;  7  N.  T.  Supp.  449. 

Argued  before  Yan  Bkumt,  F.  J.,  and  O'Brien,  J. 

John  Berry,  for  appellant.    Hatch  <t  Warren,  for  respondents. 

Van  Brunt,  P.  J.  Although  I  am  of  the  opinion  that  a  transferee  of  a 
warehouse  receipt  gets  no  greater  or  other  rights  thereunder  than  the  per- 
son to  whom  it  was  originally  issued,  which  seems  to  be  clearly  intimated  in 
the  case  of  WhiUock  v.  Hay,  58  N.  Y.  487.  yet,  in  view  of  the  decision  upon 
the  previous  appeal  in  this  case,  the  judgment  and  order  appealed  from  must 
be  alSrmed,  with  costs.  1  fail  to  find  anything  in  the  act'  relating  to  ware- 
lionsemen,  wharfingers,  and  others,  which  make  a  wareliouse  receipt  nego- 
tiable in  any  sense  of  the  term.  The  language  of  the  statute  is  that  sucli 
receipts  may  be  transferred  by  indorsement  thereof,  and  any  person  to  whom 
the  same  may  be  transferred  shall  be  deemed  and  taken  to  be  the  owner  of  llie 
goods,  wares,  and  merchandise  therein  specified,  so  far  as  to  give  validity  to 
any  pledge,  lien,  or  transfer  made  or  created  by  such  person  or  persons.  In 
other  words,  the  statute  simply  provides  that  the  title  to  the  property  therein 
mentioned  may  be  transferred  by  the  indorsement  and  delivery  of  the  ware- 
house receipt,  which  is  far  from  making  such  a  receipt  negotiable  In  the 
sense  in  which  the  word  is  used  wlien  applied  to  commercial  paper.  There- 
fore it  would  seem,  as  intimated  in  the  case  of  Wfiitlook  v.  Hay,  supra,  that 
all  that  the  transferee  of  the  warehouse  receipt  gets  are  the  rights  conferred 
upon  the  original  liolder  of  such  receipt;  and  if  such  original  holder,  by  rea- 
son of  bis  own  fraud,  has  no  cause  of  action,  it  seems  to  follow  that  his 
transferee  cannot  maintain  such  action.  The  judgment  should  be  affirmed, 
with  costs. 

O'Brien,  J.,  concurs  in  the  result. 

>  The  act  referred  to  Is  Laws  1858,  c.  8!96,  as  amended  by  Laws  1868,  o.  440,  the  material 
portions  of  which  are  as  follows : 
"{1.    No  warehouseman    *    •   •    shall  issue  any  receipt    •    *    •    for  merchandise 

•  •  •  to  any  person  •  •  •  unless  such  •  •  •  merchandise  •  •  ♦  shall 
have  been  actually  received  into    •    •    •    the  store   *   •   •    of  such  warehouseman, 

•  •    •    and  shall  be  in  the  store    •    •    •    at  the  time  of  Issuing  such  receipt.    •   •   • " 
"$8.    Warehouse  receipts    •    •    •    may  be  transferred  by  indorsement  thereof,  and 

any  person  to  whom  the  same  may  be  so  transferred  shall  be  deemed  and  taken  to  be 
the  owner  of  the  *  •  *  merchandise  therein  specified,  so  far  as  to  give  validity  to 
any  pledge,  lien,  or  transfer  made  or  created  by  such  person  or  persons. 

"I  7.  Kveiy  person  •  •  *  aggrieved  by  the  violation  of  any  of  ihe  provisions  of 
said  act  *  *  *  may  have  *  *  *  an  action  at  law  against  the  person  violating 
any  of  the  foregoing  provisions  *  *  *  to  recover  all  damages  *  *  *  tustalned 
by  reason  of  any  such  violation.    •    •    •» 
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LvDWio  e.  Blum. 

(Surrreme  Court,  Oeneral  Tetm,  First  Department    February  8, 1893.) 

Attachmbkt— tisBTica  WITHIN  Thihtt  Days— Obstruction  bt  Dependast. 

The  requiremeDt  of  Code  Civil  Proc.  i  6S8,  that  a  warrant  in  attachment  shall  be 
served  'mthln  80  days  after  the  granting  thereof,  will  not  he  affected  by  the  fact 
Uiat  defendant  prevented  personal  service  within  that  time  by  remaining  in  se- 
clusion at  an  hotel  under  an  assumed  name,  and  committing  suicide  there;  and, 
the  warrant  not  having  been  served  within  the  80  days,  the  same  must  be  ra- 
cated,  though  Code  ClvU  Proc.  i  755,  provides  that  an  action  shall  not  abate  if  the 
caose  of  action  survive  or  contlnne 

Appeal  from  special  term,  New  York  county. 

Action  by  Henry  Ludwig  against  Oustav  Blum.  Defendant  died  before 
MTvioe  of  an  attachment  on  him,  and  his  administratrix  moved  to  vacate  the 
Mune,  which  motion  was  grantpd,  and  plaintifF  appeals.     Aflflrmed. 

Argued  before  Yam  Brdmt,  P.  J.,  and  O'Brien  and  Patterson,  JJ. 

Douglass  <t  Minto7i,  for  appellant.  Campbell  &  Murphy,  (Arthur  Mur- 
phy,  ot  counsel,)  for  respondent. 

O'Brien,  J.  On  June  I,  1891,  defendant,  Gustav  Blum,  was  indebted  to 
the  plaintifi.  On  June  26th  a  summons  whs  issued,  and  an  action  brought 
to  recover  such  indebtedness.  On  June  27th  a  warrant  of  attachment  was 
issued  herein  against  said  defendant  as  a  non-resident  of  tiiis  slate.  Five 
days  before,  the  defendant  left  his  place  of  business,  in  the  city  of  New  York, 
after  expressing  an  intention  to  go  to  Providence,  B.  I.,  to  see  certain  of  his 
creditors.  Instead,  he  went  to  the  Grand  Union  Hotel  in  this  city,  and  reg- 
istered there  under  an  assumed  name,  and  there  remained  secluded  until  July 
14,  1891,  wlien  be  committed  suicide.  It  will  thus  be  seen  that  but  17  days 
had  expired  between  the  time  of  the  issuing  of  the  attachment  and  the  death 
of  the  defendant;  and,  although  plaintiff  used  due  diligence  to  obtain  per- 
sonal service  of  the  summons  upon  the  defendant,  it  is  conceded  that  tlie 
snmmons  wiis  never  served  on  the  defendant,  and  no  order  for  service  by  pub- 
lication had  been  asked  for  or  granted.  On  August  6,  1891,  an  order  was 
granted  continuing  the  action  against  the  administratrix,  amending  the  sum- 
mons accordingly,  and  on  the  same  day  the  amended  summons  and  romplaint 
were  served  upon  her.  Tliis  order  was  grunted  ex  parte,  and,  snl>sequent  to 
the  service  upon  Mrs.  Blum  as  administratrix,  she  moved  to  vacate  the  at- 
tachment, which  was  granti>d,  upon  the  ground  that  the  summons  was  not 
served  within  30  days  from  the  issuing  of  the  attachment.  Section  416  pro- 
vides: "A  civil  action  is  commenced  by  the  service  of  a  summons;  but  from 
the  time  of  the  granting  of  a  provisional  remedy  the  court  acquires  jurisdic- 
tion, and  has  control  of  all  the  subsequent  proceedings.  Nevertheless,  juris- 
diction thus  acquired  is  conditional,  and  liable  to  be  divested,  in  a  case  where 
the  jurisdiction  of  the  court  is  made  dependent,  by  a  special  provision  of  law, 
upon  some  act  to  be  done  after  the  granting  of  the  provisional  remedy."  Sec- 
tion 6SU  provides:  "The  wairant  of  attachment  may  be  granted,  *  *  * 
to  accompany  the  summons.  *  *  *  Personal  service  of  the  summons 
must  be  made  upon  the  defendant  against  whose  property  tlie  warrant  is 
granted  within  thirty  days  after  the  granting  thereof,  or  else,  before  the  ex- 
piration of  the  same  time,  service  of  the  summons  by  publication  must  be  com- 
menced, *  •  *  and  must  be  made  complete  by  the  continuance  thereof." 
Section  441  provides:  "Theflrst  publication  in  each  newspaper  designated 
in  the  order,  or  the  service  upon  the  defendant  without  the  state,  must  be 
made  within  three  months  after  the  order  is  granted.  *■  *  *"  Section  755 
provides:  "An  action  does  not  abate  by  any  event,  if  the  cause  of  action  sur- 
vives or  continues." 

This  precise  question  has  been  presented  in  so  many  ciises,  it  seems  tons,  it 
should  be  regarded  us  settled.     The  contention  of  the  appellant,  biised  upon 
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the  distinction  that  exists  in  regard  to  the  jurisdiction  over  the  action  and 
jurisdiction  to  continue  the  attnohinent,  is  not  new,  having  already  been  pre- 
sented In  the  case  of  MajarrUta  v.  Saenz,  80  N.  Y.  547,  550,  wherein  it  was 
in  effect  decided  that  the  observance  of  this  distinction  was  neitlier  matciial 
nor  necessary  to  determine  the  question  liere  presented.  As  therein  said: 
"It  is  questionable  whether  the  lapse  of  thirty  days,  without  publication  of 
the  summons,  ousts  the  jurisdiction  of  the  court,  or  abates  the  action,  or 
merely  avoids  the  iittachment.  *  *  *"  In  Blossom  v.  Estes,  84  N.  Y. 
617,  which  refers  with  approval  to  Majarrieta  v.  Saem,  supra,  it  was  held, 
(the  opinion  reading  as  follows:)  "The  attachment  was  granted  under  the 
Code  of  Procedure,  upon  the  ground  that  the  defendant  was  a  non-resident. 
It  lias  been  vacated  for  the  reason  that  a  summons  was  not  personally  served, 
or  the  publication  thereof  commenced,  within  thirty  days  from  the  issuing  of 
the  warrant.  *  *  *  As  the  right  to  this  process  was  conferred  by  stat- 
ute and  is  limited  by  its  provisions,  the  plaintiffs  must  bring  the  case  within 
its  authority,  and  show  that  their  proceedings  conform  to  it."  Without  re- 
ferring to  the  provision  of  the  Code  which  requires  personal  service  of  the 
summons  to  be  made,  or  publication  thereof,  within  30  days,  the  opinion 
continues:  "Here  is  a  plain  condition  on  which  the  vitality  of  the  attach- 
ment depended,  and  it  has  not  been  complied  with.  It  was  good  when  issued, 
but  remained  so  for  thirty  days  only,  unless  within  that  time  one  or  the  other 
of  the  two  steps' was  taken.  The  plaintiffs,  however,  neither  served  the  sum- 
mons personally  nor  by  publication.  At  the  end  of  that  time  the  statutory  bar 
fell,  and  with  it  the  attachment.  The  jurisdiction  which  attached  upon  allow- 
ance of  the  one  ceased,  and  as  to  that  proceeding  it  was  as  if.  the  statute  hud 
been  repealed."  Here  the  summons  was  neither  served,  nor  any  order  of 
publication  made,  prior  to  the  death  of  the  defendant,  and  a  distinction  is 
sought  to  be  made  between  the  case  just  referred  to,  where  the  30  days  were 
allowed  to  elapse  or  expire,  and  the  case  of  the  death  of  a  defendant  against 
whom  an  attachment  is  issued,  within  the  30  days.  This  precise  question 
has  also  been  passed  upon  in  the  case  of  Barron  v.  Satn-Mill  Co.,  18  Abb.  N. 
O.  852,  wherein  it  was  held  that  the  conditional  jurisdiction  acquired  by  the 
levy  of  a  valid  attachment  upon  property  of  a  non-resident  defendant  in  this 
state,  and  the  due  commencement  of  service  of  summons  by  publication,  is 
divested;  and  the  attachment  falls,  by  the  death  of  the  defendant  before  such 
service  is  made  complete  by  the  continuance  of  the  publication  for  the  re- 
quired period.  This  case  is  particularly  instructive,  as  it  contsiins  a  chrono* 
logical  examination  of  the  original  provisions  of  the  Code,  and  the  amend- 
ments thereto  since  1849.  The  appellant  insists,  however,  that  the  acts  of 
the  defendant  in  preventing  personal  service  upon  him,  and  the  exercise  of 
diligence  to  effect  such  service,  points  the  distinction  between  this  and  other 
cases.  It  is,  however,  clear,  by  parity  of  reason,  that  if,  after  the  commence- 
ment of  service  of  summons  by  publication,  the  attaciiment  falls  by  the  death 
of  the  defendant  before  such  service  is  made  complete,  a  like  result  would 
follow,  no  matter  what  diligence  was  exerted  to  secure  personal  service,  if 
the  death  of  the  defendant  occurred  before  such  personal  service  was  actually 
effected.  In  Paget  v.  Pease,  (Sup.)  6  N.  Y.  Supp.  386,  this  general  terra 
followed  the  rule  enunciated  in  Barron  v.  Saw-Mill  Co.,  supra,  and  in  the 
case  of  Kohlherg  v.  Blum,'  which  was  an  action  against  the  same  defendant, 
the  motion  to  vacate  the  attachment  upon  the  same  ground  was  granted  by 
the  judge  at  special  term.  We  do  not,  therefore,  consider  this  an  open  ques- 
tion, and,  finding  no  facts  in  this  case  which  in  principle  should  distinguish 
it  from  those  already  referred  to,  we  are  of  opinion  that  the  order  appealed 
from  should  be  aifirmed,  with  costs  and  disbursements.    All  concur. 

'Not  reported. 
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Barrett  v.  Manhattan  By.  Co.  et  al. 
{Supreme  Court,  Oeneral  Term,  First  Depnrtment.    February  18, 1893.) 

1.   ESliBTATED  RaIUIOAUS — DaMAOBS  TO  RENTAL  VALUES. 

In  an  action  against  an  elevated  railroad  to  recover  damages  tor  Injuries  to  prop- 
erty from  the  operation  of  the  road,  the  rental  damages  awarded  were  over  14  per 
cent  of  the  fee  damages  given.  The  objection  was  made  that  the  award  of  rental 
damages  was  inconsistent,  because  exceeding  10  per  cent.,  the  general  percentage 
of  the  value  of  property  charged  as  rent  in  the  city.  Held  untenable,  since  it  did 
not  appear  but  that  the  fee  damage  was  too  low. 
%.  Same— Evidence— Hbarbat. 

In  suck  action  plaintiff  was  called  as  a  witness  on  his  own  behalf.  Defendant 
then  called  a  former  tenant  of  plaintiff,  who  testified  that  be  had  never  complained 
to  plaintiff  about  the  dust  and  cinders  of  the  road.  Plaintiff  was  then  recalled,  and 
related  conversations  of  the  tenant  complaining  of  the  serious  injury  to  his  stock  of 
(Dods  from  dust  and  cinders.  Held,  that  such  conversations  wero  not  hearsay,  but 
original  evidence  for  the  purpose  of  impeaching  the  tenant. 
t.  Same — Oamaobs— Lease  Ezecutbd  befobb  Plaintivv's  Fubobasb. 

The  court  properly  awarded  damages  to  plaintiff  for  injuries  to  the  use  of  the 
premises  during  the  unexpired  term  of  leases  covering  the  property,  and  executed 
prior  to  plaintdS's  purchase  thereof. 
4.  Same — Right  to  Jxjry  Tbial. 

The  complaint  having  been  drawn  in  such  manner  that  the  action  might  h«  re- 
garded as  one  at  law  for  a  ni^isance,  or  in  equity  to  restrain  the  continuance  of  a 
trespass,  and  defendant's  motion  that  it  be  sent  to  the  circuit  for  trial  having  been* 
overruled,  without  a  motion  on  its  part  to  require  plaintiff  to  elect  whether  to  try 
the  case  as  an  action  for  nuisance  or  for  a  trespass,  defendant  could  not  object  on 
^peal  that  it  was  denied  a  jury  triaL 
6.  Same — Damages — ^Tbnanct  tii!dek  PLAiNTirF. 

In  such  action,  damages  were  properly  awarded  plaintiff  for  a  time  daring  which 
the  premises  were  in  possession  of  tenants  under  written  leases. 
Vas  Bkxjht,  p.  J^  dissenting. 

Appeal  from  special  term.  New  York  county. 

Action  by  Thomas  Barrett  against  the  Manbattan  Railway  Company  and 
another  to  restrain  the  operation  of  defendants'  roads,  and  to  recover  dam- 
ages for  injuries  to  property  thereby  occasioned.  From  a  judgment  for 
plaintiff,  defendants  appc^.    Affirmed. 

Argued  liefore  Van  Brunt,  P.  J.,  and  Barrett  and  Andrews,  JJ. 

Davtei,  Short  &  Townaend,  {Julien  T.  Daties  and  Arthur  O.  Townaend, 
of  counsel.)  for  appellants.  Peakham  A  Tyler,  (E.  W.  TyUr,  of  counsel,)  for 
respondent. 

Andrews,  J.  The  court  below  fixed  the  amount  of  the  plaintiff's  rental 
damages  at  the  rate  of  Sl.OUO  a  year,  from  the  time  he  bouglit  the  premises, 
making,  with  costs,  and  total  money  judgment,  $3,337.71.  The  fee  damages 
were  Hxed  at  S7,000,  and  the  judgment  enjoined  the  defendant  from  main- 
taining its  railway,  unless  such  fee  damages  were  paid  witliin  25 days,  or  un- 
leas  the  easements  were  acquired  within  80  days  by  condemnation  proceed- 
ings. Frobi  this  judgment  the  defendant  appealed,  and  its  counsel  present 
numerous  points,  upon  which  it  is  claimed  a  new  trial  should  be  granted. 

The  first  point  made  is  that  the  award  of  $1,000  per  year,  as  rental  dam- 
ages, is  inconsistent  with  the  remainder  of  the  judgment  and  decision,  and 
unwarranted  by  the  evidence  and  the  facts.  The  gist  of  this  objection  ap- 
pears to  be  that  real  estate  in  this  city  usually  produces  from  8  to  10  per  cent. 
income,  and  that  the  loss  of  annual  rental  income  should  not,  therefore,  have 
been  placed  at  more  than  8  or  10  per  cent,  on  $7,000,  which  was  fixed  by  the 
court  as  the  amount  of  fee  damage.  So  far  as  tlie  inconsistency  is  concerned, 
we  fail  to  perceive  the  force  of  the  argument,  because  it  might  as  well  be 
claimed  that  the  fee  damage  is  too  low  as  that  the  rental  damage  is  too  high. 
So  far  as  the  facts  proved  are  concerned,  tlie  testimony  presents  the  contra- 
dictions always  found  in  actions  of  this  character,  and  it  is  very  difilcult  to 
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det<riDine  from  snch  testimony  precisely  what  sums  should  be  allowed,  either 
for  rental  ur  fee  damage.  So  far  as  we  can  ascertain  from  tlie  evidence,  the 
findings  of  tlie  trial  court,  both  as  to  rental  damage  and  fee  damage,  are  sus- 
tained by  a  fair  preponderance  of  evidence. 

Tlie  second  point  raised  is  that  the  findings  made  by  the  court  as  to  the  in- 
jury to  these  premises  are  unsupported  by  the  testimony  on  tliat  subject.  To 
sustain  Ibis  proposition,  the  learned  counsel  for  the  defendant  quote  in  their 
brief  a  portion  only  of  the  testimony  in  the  case  which  bears  upon  tlie  sub- 
ject of  the  injury  done  to  the  premises,  and  fail  to  quote  a  large  amount  of 
other  testimony,  which  is  also  to  be  found  in  the  csise.  While  there  might 
be  some  foundation  for  the  claim  that  the  testimony,  on  the  subject  of  the 
injury  to  the  premises,  was  insufficient  to  support  some  of  the  findings,  if 
that  portion  only  of  such  testimony  wliich  is  quoted  in  the  brief  of  defend- 
ant's counsel  were  considered,  we  think  that,  taking  all  the  testimony  on  that 
point  which  is  found  In  the  printed  case,  the  findings  of  the  trial  court  as  to 
tlie  injury  done  to  the  premises  are  amply  supported  by  the  evidence. 

The  third  point  raisnl  is  that  the  trial  judge  erred  in  permitting  the  plain- 
tiff, Barrett,  to  go  upon  the  stand,  and  testify  as  to  alleged  conversations 
had  with  a  former  tenant,  and  in  thereafter  basing  an  important  finding  of 
fact  on  the  hearsay  evidence  so  admitted.  We  are  of  opinion  tliat  this  point 
i^  not  well  taken.  One  Libman,  a  former  tenant  of  the  property  in  question, 
had  been  called  as  a  witness  for  the  defendant,  and  had  testified  that  he  bad 
not  complained  to  Barrett  about  the  dust  and  cinders  of  the  elevated  road, 
and  had  not  refused  to  pay  a  higher  rent  on  that  ground,  and  that  the  pres- 
ence and  operation  of  such  railroad  did  not  in  any  way  subs'tantially  interfere 
with  the  carrying  on  of  his  business.  Barrett  had  been  previously  called  as  a 
witness  on  his  own  behalf,  and,  after  this  testimony  had  been  given  by  Lib- 
man,  Barrett  was  recalled,  and  re-examined,  and  testified  that  said  I.ibraan, 
in  conversation  with  himself,  had  at  various  times  complained  of  the  dust 
anil  cinders  from  the  road;  that  they  were  injurious  to  his  stock, — so  much 
so  that  in  the  summer  time  he  had  to  keep  his  windows  closed,  and  had  to 
keep  the  goods  always  covered,  and  that  was  the  reason  he  assigned  why  he 
would  not  pay  an  advanced  rent;  and  that  he  did  so  frequently.  Counsel  for 
the  defendant  objected  to  the  question  which  elicited  this  testimony  as  in- 
competent, immaterial,  and  irrelevant,  and  hearsay;  and,  after  the  testimony 
had  been  given,  moved  to  strike  it  out  ufioii  the  same  grounds.  Counsel  for 
the  plaintiff  stated  that  it  was  offered  simftly  to  impeach  the  testimony  of  the 
witness  Libman,  and  the  objection  of  counsel  for  the  defendant  was  over- 
ruled, and  the  motion  to  strike  out  the  testimony  denied.  We  are  unable  to 
see  that  any  error  was  committed.  The  plaintiff's  counsel  had  the  right  to 
recall  Barrett  to  contradict  Libman,  and  the  testimony  given  for  that  pur- 
pose was  in  no  sense  hearsay.  It  is  true  that  the  testimony  so  given,  for  such 
purpose,  could  not  be  regarded  as  testimony  upon  which,  disconnected  from 
other  testimony  in  the  Ciise,  a  finding  that  injury  was  done  by  the  road  could 
be  based;  but  we  are  unable  to  discover  that  any  findings  as  to  the  injury 
done  was  based  upon  such  testimony,  exclusively.  The  only  effect  wliich 
could  properly  be  given  to  such  testimony,  and,  so  far  as  we  can  see,  the  only 
effect  that  was  given  to  it  by  the  trial  court,  wtis  to  discredit  the  testimony 
given  by  Libman  on  behalf  of  the  defendant. 

The  next  point  raised  is  that  the  trial  court  erred  in  awarding  to  the  plain- 
tiff damages  for  injury  to  the  use  of  premises  during  the  unexpired  term  of 
leases,  covering  the  entire  property,  made  at  a  fixed  rental  before  plaintiff  ac- 
quired title  thereto.  It  was  held  in  Conkling  T.  Railway  Co.,  (Sup.)  12  N. 
Y.  Supp.  846,  that  loss  of  rental  for  a  period  of  six  years  prior  to  the  com- 
mencement of  the  action  could  be  recovered,  although  the  premises  were  oc- 
cupied during  that  period  under  a  lease  given  more  than  six  years  prior  to  th* 
commencement  of  the  action.    The  priuciple  established  by  that  decision  ap- 
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plies  to  the  present  case,  in  which  it  appears  tliat  the  period  for  which  the 
plaintiff  has  been  ullowed  for  loss  of  rent  wan  included  in  a  lease  given  before 
the  plaintiff  became  the  owner  of  the  premises.  Moreover,  it  lias  l)een  re- 
peatedly decided  that  the  owner  of  property  injured  by  the  defendant's  road 
can  recover  fee  damaf^es,  nitliough  he  purchased  the  property  after  the  road 
was  built.  We  think  the  reasoning  of  those  cases  applies  to  a  case  like  the 
present,  where  the  owner  suffers  loss  uf  rent  by  reason  of  a  lease  executed  be- 
fore be  purchased  the  property.  The  doctrine  that  a  continuous  trespiiaser  is 
liable  to  the  owner  for  fee  damages,  although  sucli  owner  may  have  purchased 
the  property  at  a  lower  price  because  of  the  existence  of  the  trespass,  ap))lie8 
to  a  case  like  the  present,  where  the  owner  has  purchased  property  incum- 
bered by  a  lease  at  a  low  rental,  although  he  may  have  paid  a  lower  price  for 
the  property  than  he  otherwise  would  l)ecause  of  the  existence  of  such  lease. 
The  case  of  Hine  v.  Railway  Co.,  (Sup.)  13  N.  Y.  Supp.  510,  cited  by  defend- 
ant's counsel,  does  not  apply.  All  that  was  decided  in  that  case  was  that 
"an  action  against  an  elevated  railroad  to  recover  damages  for  trespass  com- 
mitted by  it  to  easements  may  be  maintained  by  an  owner  of  leased  preipises 
where,  because  of  such  trespass,  he  can  procure  frotn  his  lessee  only  a  reduced 
rent  from  tliat  which  he  would  have  received  liad  tlie  trespass  not  existed." 

The  lifth  point  raised  is  that  the  case  made  out  by  the  plaintiff  did  not  war- 
rant the  judgment.  The  testimony  given  by  the  witnesses  for  the  respective 
parties  presents  tlie  usual  contradictions  found  in  actions  of  this  character, 
tiut,  as  we  have  already  stated,  we  think  the  findings  as  to  the  nature  and  ex- 
tent of  the  injury  done  by  the  defendant  are  supported  by  a  fair  preponder- 
ance of  testimony. 

The  sixth  point  raised  is  that  the  trial  judge  erred  in  refusing  a  jury  trial 
to  the  defendant.  Upon  the  allegations  in  the  complaint,  the  action  might 
be  regarded  either  as  brougtit  to  restrain  the  continuance  of  a  trespass,  or  for 
damages.  At  the  commencement  of  the  trial  counsel  for  the  defendant 
moved  to  strike  the  case  from  the  special  term  calendar,  and  that  it  be  sent  to 
the  circuit  for  trial,  on  the  ground  that  the  defendant  was  entitled  to  a  jury 
trial  by  the  constitution  and  the  Code  of  Civil  Procedure.  This  motion  was 
denied,  and  defendant's  counst-l  excepted,  but  no  motion  was  made  that  the 
plaintiff  should  be  required  to  elect  whether  he  would  try  the  case  as  an  ac- 
tion for  a  nuisance  or  for  a  trespass.  We  are  of  the  opinion  that,  under  these 
circumstances,  the  case  falls  within  the  decision  of  this  court  in  the  case  of 
Libmann  v.  Railway  Co.,  (Sup.)  13  N.  Y.  Supp.  378,  and  that  the  point  is  not 
well  taken. 

The  seventh  point  is  that,  the  premises  having  been  leased  to  and  in  the 
exclusive  possession  of  tenants  holding  under  written  leases,  it  was  error  to 
award  damages  for  alleged  injuries  to  the  use  of  this  plaintiff.  This  point  has 
been  decided  against  the  plaintiff  in  Hine  v.  Railway  Co.,  supra,  and  otiier 
cases,  and  it  is  not  necessary  to  consider  it  further.  The  judgment  should  be 
affirmed,  with  costs. 

Babbett,  J.,  concurs.    Yan  BRxmr,  F.  J.,  dissents. 


Spoffokd  et  al.  e.  Pearsall  et  dL 
(Supreme  Court,  General  Term,  First  Department.    February  18, 1893.) 

COVPROHIBB— CONSTKUOTION  09  AOBBEHByT. 

A  oompromise  agreement  by  all  parties  to  a  controversy  concerning  the  final 
■ettlement  of  executors'  and  trustees'  acoounte  provided  that  appellant,  to  equalize 
distribution,  should  pay  out  of  the  income  "which  will  become  due  to  him"  under 
the  will  of  his  mother,  a  beneficiary  under  the  will  in  question,  and  his  distributive 
•bare  in  the  estate  of  bis  brother,  another  beneficiary,  sufBcient  for  that  purpose. 
Tbe  agreement  further  provided  that  the  parties  thereto  would  not  claim  arrears 
of  Interest  or  income  arising  from  any  of  the  wills,  and  that  appellant's  shai« 
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onder  his  brother's  will  should  be  placed  in  trust,  to  make  the  agreed  payments. 
No  back  income  was  referred  to,  no  provision  was  made  for  the  payment  of  any 
sum  to  appellant,  all  the  funds  out  of  which  any  income  could  arise  were  disposed 
of  by  the  agreement,  and  the  only  fund  from  the  income  under  his  mother's  will 
out  of  which  appellant  oould  have  made  the  agreed  payment  never  was  in  fact 
established,  and  oy  reason  of  Insafflciency  of  assets  could  not  be,  and  no  interest 
bad  been  earned  by  it.  The  will  attempting  to  establish  this  fund  provided  for 
interest  thereon  from  testatrix's  death.  Held,  that  the  agreement,  taken  as  a 
whole,  failed  to  show  any  intention  to  allow  appellant  interest  on  the  fund  so 
sought  to  be  established  from  the  time  of  testatrix's  death  to  the  time  of  the  com- 
promise, but  that  a  contrary  intention  was  apparent. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Joseph  L.  Spoiford  and  Paul  N.  Spofford  Individaally,  and  as 
executors  and  trustees  of  Paul  Spofford,  deceased,  against  Pauline  S.  Pearsall 
and  others.  Plaintiff  Joseph  L.  SpoSord  individually  appeals  from  the  judg- 
ment on  the  ground  of  its  failure  to  contain  certain  provisions.  AfBrmed. 
For  action  to  construe  the  will,  see  9  N.  Y.  Supp.  36;  and  for  application  to 
appoint  an  additional  trustee,  see  12 -N.  Y.  Supp.  604. 

Argued  before  Van  Beunt,  P.  J.,  and  Bahrett  and  Andrews,  JJ. 

T.  Cleaveland  and  W.  V.  Koice,  for  appellant  J.  L.  Spofford.  T.  G.  Shear- 
man, for  defendants  Mrs.  Pearsall  and  others.  W.  D.  Paige,  guardian  ad 
litem  of  T.  "W.  Pearsall.  Jr.  W.  P.  Williams,  for  executors  of  E.  W.  Spof- 
ford, deceased.     Jacob  Ualstead,  for  defendant  £.  C.  Spofford. 

Andrews,  J.  This  action  is  brought  by  the  plaintiffs  individually,  and  as 
executors  and  trustees  under  the  will  of  Paul  Spofford,  deceased,  to  settle  the 
accounts  of  the  executors  and  trustees  under  the  will  of  said  Paul  Spofford, 
deceased,  from  the  time  of  his  death,  which  occurred  in  Octol)er,  1869,  to  the 
time  of  the  trial,  and  to  judicially  determine  and  settle  the  rights  and  inter- 
ests of  all  the  parties  with  respect  to  the  estate  of  said  decedent,  and  with 
respect  to  each  other.  Paul  Spofford  died  in  October,  1869,  and  left  a  will, 
and  the  plaintiffs  Paul  K.  and  Joseph  L.  Spofford,  and  their  mother.  Su- 
san, and  Gardner  S.  Spofford,  a  brother,  now  deceased,  were  named  therein 
as  executors  and  trustees.  The  testator  left,  him  surviving,  Susan  SpoSord, 
his  widow,  the  plaintiffs  Paul  N.  and  Joseph  L.  Spofford  and  Gardner  S. 
Spofford,  and  the  defendants  Pauline  S.  PearsiilJ,  wife  of  Thomas  W.  Fear- 
sail,  Edward  C.  Spofford,  and  Eugene  W.  Spofford,  bis  children,  and  only 
heirs  and  next  of  kin.  Susan  Spofford,  the  widow,  died  May  18,  1886,  leav- 
ing a  will.  Gardner  S.  died  intestate  January  22,  1887,  leaving  no  widow, 
and  but  one  child,  the  defendant  Adelaide  T.  Spoffurd,  and  the  defendant  S. 
Emilie  Woodbury  was  duly  appointed  administratrix  of  the  personal  estate 
of  said  Gardner  S.  The  defendant  Thomas  W.  Pearsall  was  appointed  a 
trustee  under  the  will  of  Paul  Spofford  by  this  court  May  10,  1887.  Eugene 
W.  Spofford  died  unmarried,  and  witliout  issue,  August  23,  1887,  leaving  a 
will.  Neither  the  plaintiffs  nor  the  defendant  Edward  C.  Spofford  have  issue. 
The  defendant  Pauline  S.  Pearsall  has  issue, — three  children, — defendants 
herein.  All  of  the  parti<^s  are  of  full  age  except  the  defendant  Adelaide  T. 
Spofford,  an  infant  under  14,  and  the  defendant  Thomas  W.  Pearsajl,  Jr.,  an 
infant  over  14. 

By  bis  will  the  testator,  Paul  Spofford,  gave  to  his  wife,  Susan,  certain 
personal  property,  and  after  providing  for  certain  annuities,  all  of  which 
have  been  paid,  gave  to  his  executors,  as  trustees,  separate  trust  funds  of 
$50,000,  to  be  held  for  the  benefit  of  each  of  his  six  children,  with  limitations 
over  on  the  death  of  the  life  beneficiary,  and  then  disposed  of  the  residue  of 
his  estate  as  follows:  He  gave  one-fourth  thereof  to  his  executors,  as  trus- 
tees, to  hold  the  same  upon  trust  for  the  benefit  of  his  wife,  Susan,  during 
her  life,  and  to  pay  to  her  the  income  during  her  life,  and  upon  her  death  he 
directed  the  capitnl  to  be  pnid  over  lo  all  of  his  children,  or  their  issue  her 
surviving,  or  to  such  of  his  children  or  their  issue  then  surviving,  in  such 
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proportion,  equally  or  otherwise,  and  upon  such  trusts  for  sucli  children  and 
issue,  in  all  respects,  as  she  should  by  her  last  will  and  testament  appoint  anl 
bequeath  the  same.    He  also  authorized  her  by  deed  or  deeds,  during  her  life, 
to  appoint  and  transfer  any  part  of  said  one-fourth  of  his  estate  to  any  of  his 
children,  or  their  issue.      He  then  gave  the  remaining  three-fourths  of  the 
residue  of  his  estate,  in  equal  shares,  to,  or  in  part  for  the  benefit  of,  his  six 
children.    The  testator's  widow  received  the  income  from  said  fund  during 
her  life,  and  upon  her  death  exercised  such  power  of  appointment,  and  by 
her  will  gave  to  Gardner  S.  Spofford  tind  Thomas  VV.  Pearsall,  as  trustees, 
the  sum  of  9150,000,  to  be  held  during  the  life  of  her  son  Joseph  L.  Spofford, 
^nd  to  pay  the  income  to  him  during  his  life,  with  limitations  over  upon  his 
-death.     Her  will  contained  the  following  provision:    "I  will  and  direct  that 
the  bequest  'of  (150,000  above  made  by  this  second  article  of  my  will  shall 
bear  interest  from  my  death  at  the  rate  of  seven  per  cent,  per  annum,  witich 
interest,  from  the  time  of  my  death  up  to  the  making  up  or  creation  of  the 
trust  fund,  or  the  portions  thereof  from  time  to  time  made  up  or  created,  be- 
ing paid  by  my  general  estate,  shall  be  applied  and  disposed  of  in  lilce  manner 
■as  if  it  had  been  inrome  accrued  from  the  trust  fund  after  the  making  up  and 
investment  of  the  same."    She  also  by  her  will  created  another  trust  fund  of 
4150,000  for  tiie  benefit  of  her  son,  Gardner  S.,  and  miide  the  following  pro- 
vision for  establishing  said  two  trust  funds:    "I  appoint,  devise,  bequeath, 
and  direct  that  there  shall  be  taken  and  appropriated  from  the  said  one-fourth 
share  of  the  residue  of  my  husband's  estate,  over  which  I  have  the  power  of 
appointment  aforesaid,  such  amount  thereof  as  shall  be  equal  to  such  defi- 
ciency of  my  own  estate,  to  meet  and  pay  the  said  two  bequests  of  $150,000 
-each,  with  interest  thereon  as  aforesaid,  and  tluit  such  amounts  so  taken  and 
4ippropriated  from  such  one-fourth  of  my  husband's  residuary  estate  shall  gu 
to  and  he  received  by  the  sSme  persons,  who  shall  be  trustees  of  said  respect- 
ive trusts,  for  the  benefit  of  my  sons  Joseph  L.  and  Gardner  S.,  respectively." 
The  individual  estate  of  said  Susan  Spofford  amounted  to  about  950,000  only; 
and,  in  order  to  establisli  such  two  funds,  it  would  therefore  have  been 
necessary  to  take  from  said  one-fourth  of  the  estate  of  the  testator,  Paul 
Spofford,  the  sum  of  about  9250,000;  but  in  point  of  fnct  it  appears  that  such 
trust  funds  were  never  established.      All  the  defendants  answered,  and  sub- 
sequently an  order  of  reference  was  made,  by  which  the  referee  was  authorized 
and  directed  to  hear  and  determine  all  the  issues  in  the  action,  and  thereupon 
the  plaintiffs  presented  accounts,  to  which  numerous  objections  were  made, 
and  a  great  deal  of  testimony  was  taken  before  the  referee.    After  all  this 
had  been  done,  the  parties  to  the  action  made  a  compromise,  and  signed  an 
agreement,  which  provided  that  the  judgment  to  be  entered  should  dispose  of 
and  finally  settle  all  matters  in  controversy  between  them.      Thereafter  the 
referee  made  a  report,  which  contained  elaborate  findings  of  fact,  including 
such  agreement  of  compromise,  and  also  conclusions  of  law  based  thereon. 
The  appellant  Joseph  L.  Spofford  asked  the  referee  to  make  further  findings, 
to  the  effect  that  he  was  entitled  to  receive  from  the  estate  of  his  father  the 
sum  of  953,025;  and  also  requested  the  referee  to  find  as  a  conclusion  of  law 
that  the  payment  to  l>e  made  by  him  to  Mrs.  Pearsall,  of  975.000,  provided 
for  by  the  sixth  clause  of  the  compromise  agreement,  should  be  paid  out  of 
said  953,025  and  the  share  of  said  Joseph  L.  Spofford  in  the  estate  of  his 
brother  Eugene.      The  referee  declined  to  make  either  of  such  findings,  and 
the  appellant  excepted  to  such  refusal,  and  judgment  was  subsequently  en- 
tered in  arcordance  with  the  referee's  report,  and  from  such  judgment  this 
appeal  is  taken. 

The  sole  question  presented  is  whether,  under  the  terms  of  the  compromise 
4igreeraent,  it  was  the  referee's  duty  to  mtike  the  findings  requested.  The 
record  does  not  contain  the  evidence  taken  before  the  referee,  but  the  plead- 
ings and  proceedings  bad  in  the  action,  taken  in  vonnectiun  with  the  report 
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of  the  referee  and  the  judgment,  disclose  undisputed  fncts,  which  afford  some 
aid  in  the  interpretation  of  the  compromise  agreement.  At  the  time  of  the 
death  of  Paul  Spofford,  in  1869,  be  and  his  sons,  the  plaintiffs  Paul  N.  and  Jo- 
seph L.  Spofford,  and  Gardner  S.  Spofford,  now  deceased,  were  copartners  in 
business,  under  the  firm  name  of  Spofford,  Tileston  &  Co.  At  the  time  of 
sucli  death  the  testator  appears  to  have  been  indebted  in  very  large  amounts 
of  money,  and  a  large  part  of  the  assets  of  said  firm  and  of  his  individual 
personal  property  was  hypothecated  to  secure  sucli  debts.  Shortly  after  such 
dettth,  the  plaintiffs  and  Gardner  ts.  Spofford  organized  the  firm  of  "Spofford 
Bros.  &  Co."  That  firm  also  appears  to  have  used  in  their  business  the  as- 
sets of  tlieir  father  in  the  firm  of  Spofford,  Tileston  &  Co.,  and  also  to  liave 
borrowed  money  on  bond  and  mortgage  on  the  real  estate  belonging  to  the 
testator.  The  sums  so  used  aggregated  very  large  amounts,  and  ll  was  claimed 
by  the  defendants  that  the  plaintiffs  and  the  share  of  said  Gardner  S.  should 
be  charged  with  interest  thereon.  It  was  further  contended  that,  if  the  ap- 
pelhint  Joseph  L.  Spofford  was  charged  with  the  sums  which  he  had  received, 
and  with  interest,  such  amounts  would  be  not  only  more  tlian  equal  to  his  in- 
terest in  the  estate  of  the  testator,  but  would  also  be  more  than  liis  entire  in- 
terest in  the  estate  of  his  brother  Eugene.  The  two  trust  funds  of  $150,UOO 
eaci),  which  the  will  of  Susan  Spofford  provided  should  be  established  for  the 
benefit  of  Joseph  L.  and  Gardner  S.  Spofford,  were  never  actually  established; 
the  estate  of  the  mother,  as  aliove  mentioned,  being  wholly  insufilcient  for  tlutl 
purpose.  The  appellant  Joseph  L.  Spofford  claimed  that  this  trust  fund  of 
$150,000  should  be  established  out  of  the  estate  of  his  father,  but  the  defend- 
ants contended  that  the  estate  of  Paul  Spofford  had  been  greatly  dimini.slied 
by  the  improper  and  unlawful  anticipation  of  the  appellant  by  liis  own  acts, 
and  that  he  ought  not  to  have  such  trust  fund  established  for  his  benefit. 
This  was  briefly  the  situation  of  affairs,  and  sucb*were  the  respective  conten- 
tions of  the  parties  at  the  time  the  compromise  agreement  was  signed.  That 
agreement  is  an  elaborate  document,  containing  many  provisions,  among 
whicli  are  the  following:  That  the  plaintiffs  Paul  X.  and  Joseph  L.  Spofford 
would  resign  their  positions  as  trustees  under  tlie  will  of  their  father,  and 
would  consent  to  the  appointment  of  two  trustees  in  their  place,  except  as 
to  a  certain  fund  of  $50,000;  that  the  plaintiffs  would  make  no  opp<.<8ition  to 
the  contention  of  the  defendants  that  the  sliares  of  Joseph  L.  Spofford  and 
Gardner  S.  Spofford  In  the  residuary  estate  of  their  fatlier  had  been  already 
fully  withdrawn  by  them,  and  that  Paul  N.  Spofford  had  already  received  his 
share  of  said  residuary  estate;  that  the  plaintiffs  would  co-operate  with  the 
defendants  in  effecting  a  compromise  with  Adelaide  T.  Spofford  and  her 
guardian,  so  that  instead  of  a  trust  fund  of  $1.50,000,  which  the  will  of  Susan 
Spofford  provided  should  be  established  in  favor  of  the  fatlier  of  said  Ade- 
laide T.,  the  amount  of  sucli  trust  fund  should  be  only  $50,000;  that  the  de- 
fendants would  not  oppose  the  contention  of  plaintiffs  that  the  judgment 
should  direct  the  said  trust  fund  of  $150,000,  provided  for  by  the  will  of 
Susan  Spofford,  to  be  paid  over  to  the  trustee  of  Joseph  L.  Spoffonl,  and  to 
be  invested  and  lield  as  directed  by  the  will;  that  the  plaintiffs  would  make 
no  claim  to  commissions,  either  as  executors  or  trustees;  and  that  Joseph  L. 
Spofford  should  pay  one-half  of  a  certain  promissory  note  held  by  T.  W.  Pear- 
sail.  The  said  agreement  also  contained  the  following  provisions:  "(6)  Out 
of  the  amount  of  the  income  which  will  become  due  to  him  to  date  under  the 
will  of  Susan  Spofford,  and  out  of  his  share  of  the  estate  of  Eugene  Spofford, 
Jos.  L.  Spofford  will  pay  to  the  trustees  of  the  sliare,  the  income  of  which  is 
payable  to  Mrs.  Pearsall  for  life  under  the  will  of  Paul  Spofford,  the  sum  of 
$75,0U0,  for  the  purpose  of  equalizing  to  her  and  to  her  children  any  inequal- 
ity in  the  distribution  of  the  estate  already  effected."  "(12)  No  claim  shall 
be  made  by  any  of  the  parties  to  this  suit  for  arrears  of  income  or  interest 
upon  any  of  the  trust  funds  created  by  any  of  the  wills  mentioned  in  the  corn- 
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plaint."  "(13)  For  the  purpose  of  securing  fall  payment  of  all  the  moneys 
which  may  become  due  and  payable  from  Jos.  L.  Spofford  he  will  forthwith 
execute  a  conveyance  of  all  his  interest  under  the  will  of  Eugene  W.  Spoiford 
to  Thomas  T.  Shearman,  in  trust,  who  shall  be  authorized,  out  of  any  mon- 
eys received  by  him  under  such  conveyance,  to  make,  and  who  shall  make  out 
of  such  moneys,  all  payments  herein  agreed  to  be  made  by  Jos.  L.  Spofford. 
The  surplus,  after  such  payments  are  made,  shall  be  returned  to  Jos.  L." 

The  question  now  before  the  court  depends  upon  the  construction  to  be 
placed  upon  the  sixth  clause  of  the  agreement  above  quoted;  it  being  claimed 
by  the  appellant  that  the  true  meaning  of  that  clause  was  that  there  should  be 
paid  to  him  from  the  residuary  estate  of  his  father  interest  upon  said  trust 
fund  of  $150,000  at  7  per  cent,  from  the  date  of  the  death  of  his  mother  to 
the  date  of  the  execution  of  such  compromise  agreement,  which  interest 
would  amount  to  said  sum  of  $53,025.  If  the  said  sixth  clause  be  considered 
in  connection  with  the  rest  of  the  agreement  and  in  the  light  of  the  facts  dis- 
closed by  the  record  before  us.  it  is  certainly  difficult  to  say  exactly  what  it 
does  mean.  But  it  is  comparatively  easy  to  say  what  it  does  not  mean;  and 
we  are  entirely  satisfied  that  it  does  not  mean  that  the  sum  of  $58,025  was  to 
be  paid  to  Joseph  L.  SpofTord  out  of  his  father's  estate.  And  wp  think  that 
there  are  several  reasons  which,  of  necessity,  lead  to  that  conclusion. 

In  the  tirst  place,  there  is  no  provision  whatever  in  the  agreement  provid- 
ing  for  the  payment  of  that  sum  to  him.  The  claim  that  it  was  the  inten- 
liou  of  the  parties  that  such  sum  should  be  paid  to  him  rests  entirely  upon 
an  inference,  which,  it  is  said,  should  be  drawn  from  said  sixth  clause.  We 
think  that  the  absence  from  the  agreement  of  any  provision  that  such  sura 
should  be  paid  to  him  conclusively  shows  that  it  was  not  the  intention  of  the 
other  parties  to  the  instrument  that  such  sum  should  be  paid  to  him.  It  is 
incredible  to  us  that  an  instrument  of  this  character,  drawn  with  such  care 
and  elaboration  by  experienced  and  eminent  counsel,  should  fail  to  provide 
for  the  payment  of  this  sum,  if  the  parties  to  the  instrument  other  than  Jo* 
se|ih  L.  Spofford  really  intended  and  understood  that  be  was  to  receive  the 
same. 

In  the  second  place,  the  twelfth  clause  expressly  declares  that  no  claim 
shall  be  made  by  any  of  the  parties  to  this  suit  for  arrears  of  income  or  inter- 
est upon  any  of  the  trust  funds  created  by  any  of  the  wills  mentioned  in  the 
complaint.  It  would  seem  to  have  been  impossible  to  use  language  which 
should  more  clearly  indicate  that  said  sum  of  $53,025  was  not  to  be  paid  to 
the  appellant.  It  is  to  be  remembered  that  said  trust  fund  of  $150,000  had 
not  been  established  at  the  time  the  compromise  agreement  was  signed,  and 
in  fact  that  it  then  had  no  existence  except  in  the  provision  above  quoted  in 
the  will  of  Susan  Spofford.  No  interest,  therefore,  had  ever  been  earned  by 
any  such  fund.  She  had  provided  in  her  will  that  said  fund  of  $150,000, 
which  was  to  be  made  up  out  of  her  own  estate  and  out  of  the  one-fourth  of 
her  deceased  husband's  estate,  over  which  she  bad  the  power  of  appointment, 
should  bear  interest  at  7  per  cent.;  and  enough  was  to  be  taken  out  of  the 
principal  of  said  one-fourth  of  her  husband's  estate  to  make  up  not  only  the 
9150,000,  but  the  interest  thereon ;  and  that  interest  was  to  be  applied  for  the 
oeneflt  of  Joseph  L.  S)iofford,  in  like  manner  as  if  it  bad  been  "income"  ac- 
crued from  the  trust  fund.  The  draughtsman  of  said  twelfth  clause,  appar- 
ently bearing  in  mind  the  language  used  by  Susan  Spofford  in  her  will,  pro- 
vided that  the  parties  to  the  suit  should  not  only  not  claim  arrears  of  interest, 
but  should  not  claim  arrears  of  incoma  Of  coui-se,  this  clause,  unless  modi- 
tied  or  restricted  by  the  sixth  clause,  is  fatal  to  the  contention  of  the  appel- 
lant. His  counsel,  however,  invokes  the  rule  that,  where  a  contract  contains 
a  special  provision  providing  for  a  particular  case,  and  afterwards  contains  a 
general  provision,  which  would  cover  the  particular  case  but  for  the  special 
provision,  sucli special  p^vlsion  must  prevail  over  the  succeeding  general  one. 
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There  is  no  doubt  but  that  the  rule  is  correctlj  stated.  But  the  difficulty  is 
that  it  does  not  apply  to  the  case  at  bar.  If  the  sixth  or  any  other  clause  of 
the  aKreement  bad  provided  that  the  intei-est  or  income  upon  such  trust  fund, 
amounting  to  $53,025,  should  be  paid  to  the  appellant,  then,  of  course,  the 
general  language  used  in  clause  12  would  not  prevail  against  such  special  pro- 
vision. But  such  is  not  the  case.  Neither  said  sixth  clause,  nor,  as  above 
stated,  any  other  clause,  of  the  agreement,  provides  that  any  portion  of  said  in- 
terest shall  be  paid  to  Joseph  L.  Spofford.  The  provision  merely  is  that  out 
of  such  income  and  another  fund  Joseph  L.  Spofford  will  pay  Mrs.  Pearsall 
the  sum  of  $75,000.  But  that  is  not  a  provision  for  the  payment  of  the  whole 
sum  of  $53,025  to  Joseph  L.  Spofford.  It  seems  to  us  entirely  clear,  whatever 
rights  Mrs.  Pearsall  may  have  to  claim  payment  out  of  such  income,  if  tlie 
other  fund  should  prove  insufficient,  Joseph  L.  Spofford  is  eniirely  cut  off  by 
said  twelfth  clause  from  the  right  to  have  said  $53,025,  or  any  part  thereof, 
paid  to  him  for  bis  own  use. 

In  the  third  place,  we  think  that  the  provisions  of  the  thirteenth  clause 
tend  very  strongly  to  suppoi-t  the  views  above  set  forth.  By  that  clause  Jo- 
seph L.  Spofford  agrees  that  he  will  forthwith  convey  to  a  trustee  all  his  in- 
terest under  the  will  of  his  brother  Eugene.  It  is  declared  in  said  clause  that 
such  conveyance  is  "for  the  purpose  of  securing  full  payment  of  all  moneys 
which  may  be  due  and  payable  from  Joseph  L.  under  this  agreement."  Ap- 
pellants' counsel  argues  that  this  conveyance,  which  was  not  to  include  the 
income  of  said  $150,000  trust  fund,  was  for  the  purpose  of  security  alone. 
In  this,  however,  the  learned  counsel  is  mistaken,  as  will  be  seen  by  an  in- 
spection of  said  thirteenth  clause,  wliich,  after  providing  for  the  execution  of 
the  conveyance  of  said  interest  to  ssud  trustee,  then  declares  that  the  trustee 
"shall  be  authorized,  out  of  any  moneys  received  by  him  under  such  convey- 
ance, to  make,"  and  he  "shall  make  out  of  such  moneys,  all  payments  herein 
af;reed  t?  be  made  by  Joseph  J..  Spofford.  The  surplus,  after  such  payments 
are  made,  shall  be  returned  to  Jos.  L.  Spofford. "  The  appellant,  by  the  terms 
of  the  agreement,  was  to  pay,  as  above  stated,  the  $75,000  to  Mrs.  Pearsall,  and 
also  Iialf  of  a  certain  note.  The  papers  before  us  do  notsliow  the  value  of  the 
appellant's  interest  under  the  will  of  his  brother  Eugene.  By  the  terms  uf  the 
agreement,  however,  he  was  not  only  to  pay  the  $75,000  to  Mrs.  Pearsall,  but 
also  one-half  of  a  certain  note;  and  he  nut  only  authorizes,  but  directs,  bis 
trustee  to  make  both  such  payments  out  of  said  interest,  under  the  will  of  Eu- 
gene W.  Spofford,  so  to  be  conveyed.  It  would  seem  that  he  must  have  sup- 
posed that  such  interest  was  sufficient  to  cover  both  of  such  payments.  It  is 
certainly  very  signiBcanl  that  in  this  thirteenth  clause,  when  provision  was 
to  be  made  for  all  the  payments  required  of  Joseph  L.  Spofford  by  the  agree- 
ment, a  provision  was  not  inserted  requiring  him  to  convey  to  the  trustee  not 
only  his  interest  under  the  will  of  his  brotlier,  but  also  the  income  on  the  trust 
fund,  if  it  had  been  supposed  by  him  or  the  other  parties  to  the  contract  that 
such  interest  was  to  be  resorted  to  fur  the  making  of  the  payment  to  Mi's. 
Pearsall. 

In  the  fourth  place,  the  provisions  of  the  second  clause  of  the  agreement 
also  tend  strongly  to  support  the  position  that  the  appellant's  claim  is  un- 
founded. In  that  clause  the  appellant  expressly  agrees  that  he  will  not  op- 
pose the  contention  upon  the  part  of  the  defendants  that  his  share  in  the  resid- 
uary estate  of  his  father  has  already  been  fully  withdrawn  by  him.  In  view 
of  this  concession  by  the  appellant,  it  would  have  been  extraordinary  if  the 
agreement  had  expressly  provided  for  the  payment  of  $53,025  out  of  such  resid- 
uary estate,  which  is  the  only  fund  out  of  which  that  sum  can  be  paid;  and 
it  would  be  still  more  extraordinary  if  the  right  of  the  appellant  to  receive 
that  very  considerable  sum  out  of  such  residuary  estate,  in  which  he  con- 
ceded be  had  no  interest,  is  to  be  inferred  from  the  provisions  of  said  sixth 
clause. 
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In  the  Qftb  place,  bj  the  terras  of  the  compromise  agreement,  all  the  funds 
from  which  the  income  referred  to  in  said  sixth  clause  could  be  paid  have  been 
otherwise  disposed  of.  One  fund  out  of  which  such  income  could  be  paid 
was  the  individual  estate  of  Susan  Spofford,  but  that  esUite  did  not  exceed 
950,000,  and  by  the  twenty-third  chiuse  of  the  judgment  all  of  that  estate  is 
disposed  of,  and  it  was  therein  adjudged  that  no  part  of  said  estate  should  be 
nsed  in  payment  of  the  trust  fund  to  Joseph  L.  SpofCord.  No  appeal  is  taken 
from  tliis  part  of  the  judgment,  and  therefore  it  is  final,  and  conclusive 
against  the  appellant.  The  only  other  fund  which  could  be  resorted  to  for 
the  payment  of  such  Income  was  the  one-fourth  of  the  estateof  Paul  Spofford, 
which  was  subject  to  appointment  by  his  widow  during  her  life-time  or  by 
her  will.  The  defendants  claim  that  she  bad  fully  exert-lsed  this  power  dur- 
ing her  life-time,  but  the  plaintiffs  and  Adelaide  T.  Spofford  denied  this. 
This  dispute  was  compromised  by  the  fortieth  Qnding  of  fact,  made  by  con- 
sent, to  the  e£Fect  that,  after  paying  950,000,  without  interest,  to  trustees  for 
Adelaide  Spofford,  and  $150,000,  without  interest,  to  trustees  for  Joseph  L. 
Spofford,  there  was  nothing  left  of  the  one-fourth  of  the  estate  of  Paul  Spof- 
ford upon  which  Mrs.  Spofford's  power  of  appointment  could  taiie  effect. 
The  two  funds  out  of  which  alone  such  income  could  have  been  paid  having 
been  otherwise  applied  by  consent  of  the  appellant,  we  see  no  ground  upon 
which  it  could  be  claimed  that  the  remainder  of  the  residuary  estate  should 
be  resorted  to,  to  pay  the  income  of  this  trust  fund,  which  had  not  beei^  estab- 
lished up  to  the  time  the  compromise  agreement  was  signed. 

In  the  sixth  place,  it  is  also  significant  that  the  fourth  clause,  while  pro- 
viding for  the  establishment  of  the  principal  of  said  trust  fund  of  8150,000 
for  the  l>enefit  of  Joseph  L.  Spofford,  in  no  way  refers  to  the  back  interest  or 
income  thereon. 

For  all  the  reasons  above  set  forth,  we  do  not  think  the  inference  can  be 
drawn  from  the  sixth  clause  of  the  agreement  that  the  income  therein  referred 
to,  amounting  to  $53,025,  or  any  part  thereof,  was  to  be  paid  to  Joseph  L. 
Spofford  for  his  own  use.  But,  as  was  stated  at  the  outset,  it  is  difficult  to 
determine  precisely  what  the  provisions  of  said  sixth  clause  in  reference  to- 
such  income  do  mean.  The  words.  "  which  will  become  due  to  him  to  date, " 
are  inconsistent  with  one  another,  Itecause,  if  interpreted  according  to  the 
grammatical  construction,  the  words  "which  will  become  due"  refer  to  such 
income  only  as  should  become  due  after  the  date  of  the  agreement.  It  is  pos- 
sible that  the  word  "to"  was  used  inadvertently  in  the  place  of  the  word 
"after."  If  that  were  the  case,  the  words  "which  will  become  due"  would 
be  appropriate,  and  the  income  out  of  which  payments  should  be  made  to- 
Mre.  Pearsall  would  be  the  income  or  interest  upon  the  trust  fund  which 
should  become  due  after  the  date  of  the  agreement.  It  is  also  possible  that 
the  agreement,  aa  originally  drawn,  provided  for  the  payment  of  back  inter- 
est on  said  trust  fund,  but  that  sucli  provision  was  stricken  out.  and  by  inad- 
vertence the  words  "to  date"  were  allowed  to  remain;  or  it  is  possible  that 
the  words  "to  date"  were  origimilly  inserted  inadvertently.  But  all  this,  of 
course,  is  mere  conjecture.  In  discussing  the  question  as  to  the  meaning  of 
this  clause  we  have  assumed  that  it  was  the  duty  of  the  court  to  ascertain,  if 
possible,  the  intention  of  all  the  parties  to  the  instrument,  and  have  discussed 
such  question  upon  the  assumption  that  there  was  a  common  understanding 
and  intent  of  all  the  parties  who  signed  the  agreement.  It  is  quite  possible, 
however,  and  perhaps  probable,  that  there  never  was  any  such  common  in- 
tent and  understanding  as  to  what  interpretation  should  be  put  upon  said 
clause.  It  may  be  that,  having  been  inserted  in  the  agreement  by  some  one, 
the  appellant  and  his  counsel  were  of  the  opinion  that  it  authorized  and  re- 
quired the  payment  of  said  sum  of  $53,025;  while,  on  the  other  hand,  it  may 
have  been  the  opinion  of  the  defendants  and  their  counsel  that  it  did  not  au- 
thorize or  require  such  payment.    Both  parties,  however,  may  liave  deokled. 
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tu  retain  the  dause,  leaving  the  question  to  be  determined  thereafter  as  to 
what  its  real  meaning  or  legal  effect  was.  As  already  slated,  we  are  entirely 
clear  that  it  does  not  authorize  or  require  the  payment  of  said  sum  of  853,- 
025.  or  any  part  thereof,  to  the  appellant.  We  think  that  the  utmost  legal 
«ffecl  which  can  be  given  to  the  clause  is  that,  in  case  the  interest  of  ttie  ap- 
pellant  under  the  will  of  his  brother  Eugene  should  be  insutflcient  to  pay 
Mrs.  Pearsall  tlie  sum  of  875,000,  Mrs.  Pearsall  might,  perhaps,  have  tiie 
right  to  claim  that  the  deflciency  sliould  be  made  up  to  her  from  the  estate  of 
Paul  Spofford,  though  this  is  certainly  very  doubtful.  It  does  not  appear 
what  the  value  of  the  appellant's  interest  under  the  will  of  his  brother  Eugene 
is,  and  we  do  not  know,  therefore,  whether  that  interest  will  be  sufficient  to 
pay  the  $75,000.  However,  the  question  is  not  before  us  whether,  if  that  in- 
terest is  not  sufficient  to  pay  the  $75,000,  the  deSciency  can  be  made  up  out 
of  Paul  Spofford's  estate;  and  we  do  not  decide  it. 

If  the  legal  effect  of  the  provision  about  income  in  the  sixth  clause  be  not 
that  which  we  have  just  suggested,  then  it  appears  to  us  that,  so  far  as  the 
appellant  is  concerned,  the  legal  effect  amounts  to  nothing.  Joseph  L.  Spof- 
ford agrees  in  that  clause  to  pay  Mrs.  Pearsall  $75,000;  butsuch  payments  are 
to  be  made  either  out  of  such  income  or  out  of  his  interest  in  the  estate  of  his 
brother  Eugene.  If  those  two  sonrces  are  insufficient  to  make  up  the  $75,- 
000.  then  he  is  not  bound  to  pay  the  deficiency,  and  Mrs.  Pearsall  cannot 
look  U}  him  for  the  payment  thereof,  except  from  these  two  sources.  By  the 
thirteenth  clause  of  the  agreement,  which  binds  all  the  parties  who  signed  it. 
Joseph  L.  Spofford  has  agreed  to  convey  his  interest  in  the  estate  of  his 
brother  Eugene  to  a  trustee,  and  that  Mrs.  Pearsall's  claim  shall  be  paid  in 
full  out  of  that  interest;  and  therefore  that  interest  must  be  exhausted  before 
tliere  can  be  any  possible  claim  that  Mrs.  Pearsall  should  be  paid,  in  whole 
or  in  part,  out  of  the  income  of  the  trust  fund.  As  already  stated,  the  trust 
fund  was  never  established,  and  there  never  was  any  interest  or  income  upon 
it;  and  if  the  appellant  had  agreed  to  pay,  and  Mrs.  Pearsall  has  agreed  to  re- 
ceive, $75,000,  to  be  paid,  in  case  the  appellant's  interest  in  his  brother's 
estate  is  insufficient,  out  of  a  fund  which  never  had  any  existence,  the  only 
legal  effect,  so  far  as  we  can  see,  is  that  Mrs.  Pearsall  must  take  her  chances 
of  realizing  such  sum  out  of  the  appellant's  interest  in  his  brother's  estate. 
The  judgment  appealed  from  should  be  affirmed,  with  costs.    All  concur. 


Atebell  v.  Barber  et  al. 
(Supreme  Omert,  Oeneral  Term,  First  DeparUneru.    February  8, 1892.) 

WlTSKSS — SUBPCBNI.  DUCBB  TECUM— WhEK  DeNIBD. 

Ad  acsUon  against  a  company  and  others  to  recover  for  the  illegal  use  of  patent 
processes  having  been  dismissed  as  to  the  company,  leaving  only  the  question  of 
the  amount  of  profits  for  which  the  other  defendants  were  liable  to  be  determined, 
the  court  erred  in  refusing  to  vacate  a  aubpcena  duces  tecum  against  the  com- 
pany, the  only  object  of  which  was  to  discover  its  secret  processes. 

Appeal  from  special  term,  New  York  county. 

Action  by  William  W.  Averell  against  Amzi  L.  Barber,  the  Barber  As- 
phalt Paving  Company,  and  others.  From  an  order  denying  a  motion  to 
vacate  a  subpoena  duces  tecum  the  Barber  Asphalt  Paving  Company  appeals. 
Reversed.    For  former  report,  see  6  N.  Y.  Supp.  255. 

Argued  before  Van  Brunt,  P.  J.,  and  BAURErr  and  Andrews,  JJ. 

Wm.  W.  Niles  and  Wm.  W.  Niles,  Jr.,  (A.  S.  Worthington,  of  counsel,) 
(or  appellant.  Fvllerton  &  Rushmore,  (C.  E.  Rushmore,  of  counsel,)  for 
respondent. 

Van  Brttnt,  P.  J.  This  action  was  brought  by  the  plaintiff,  for  the  ben- 
efit of  the  American  Asphalt  Paving  Company  and  its  stockholders,  to  recover 
against  the  defendants,  Barber,  McLean,  Langdon,  the  Barber  Asphalt  Com- 
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psny,  and  others,  certain  large  profits  realized  by  them  from  the  nse  of  cer- 
tain patents  in  said  complaint  alleged,  which  rightfully  belonged  to  the  said 
American  Asphalt  Coaipaoy.  After  a  trial  of  the  case  t\  decree  was  entered, 
which  provided,  among  other  things,  that  the  defendants  Barlier,  McLean, 
Langdon,  and  the  Barber  Asphalt  Company  severally  account  for  and  pay 
over  the  profits  made  by  them,  or  either  of  them,  directly  or  indirectly,  from 
or  by  means  of  the  De  Smedl  patents,  or  either  of  them,  or  by  means  of 
either  of  the  reissues  thereof;  and  a  referee  was  appointed  in  said  decree  to 
take  the  account.  Upon  appeal  to  the  general  term  this  judgment  was  re- 
versed so  far  as  the  Barber  Asphalt  Company  was  concerned,  and  the  com- 
plaint dismissed  as  to  them.  Subsequently  the  plaintiff  proceeded  with  the 
account  liefore  the  referee,  and  caused  a  subpoena  to  be  issued  to  the  Barber 
Asplialt  Company  to  produce  their  boolcs  and  papers  and  contract  before  the 
referee.  A  motion  was  made  to  vacate  this  subpoena,  which  was  denied, 
and  from  the  order  thereupon  entered  this  appeal  is  taken.  This  motion 
seems  to  have  been  based  upon  two  grounds,  one  of  which  was  that,  upon 
the  reference,  there  was  no  necessity  for  the  examination  of  the  books  of  the 
company;  and  the  otlier,'tbat  the  supreme  court  had  no  jurisdiction  of  the 
questions  involved  in  this  action.  Without  considering  the  last  question 
mentioned,  we  think  the  Urst  objection  is  well  taken.  Whatever  might  have 
been  the  propriety  of  having  the  books  of  the  Barber  Asphalt  Comj  any  be- 
fore the  refeiee,  had  the  decree  remained  as  originally  entered  by  the  learned 
judge  who  tried  the  case,  that  decree  having  been  reversed,  so  far  as  that 
company  was  concerned,  and  the  action  dismissed  as  to  it,  the  only  question 
remaining  to  be  investi^'ated  by  tlie  referee  was  the  profits  of  Barber,  Mc- 
Lean, and  Langdon,  made  by  means  of  the  De  Smedt  patents,  or  either  of  the 
reissues  thereof.  With  this  question  the  Barber  Asphalt  Company  had  abso- 
Uitely  nothing  to  do,  and  the  seci-ets  of  their  business  should  not  be  brought 
into  a  controversy  between  the  plaintiff  and  outside  parties;  and  the  qnes- 
tiou  as  tu  what  contracts  it  had  made,  or  what  profits  it  had  realized,  was  of 
no  importance  whatever  in  the  investigation  of  the  profits  of  the  defendants 
therein  named.  We  think  that  a  subpoena  of  the  description  issued  in  this 
case  was,  under  the  circumstances,  oppressive  in  the  extreme,  and  was  a  per- 
version of  the  process  of  the  law.  The  plaintiff  having  been  adjudged  to 
have  no  cause  of  action  or  right  to  inquire  into  the  methods  of  business  or 
profits  of  the  Barber  Asphalt  Company,  an  inspection  of  its  books  could  have 
been  sought  only  for  the  purpose  of  discovering  the  business  of  the  company, 
In  which  the  plaintiff  had  no  interest.  We  think  the  order  appealed  from 
siiould  be  reversed,  with  810  costs  and  disbursements  of  this  appeal,  and  mo- 
tion granted.    All  concur. 


AvERELL  V.  Barber  et  al. 

.    (Supreme  Court,  General  Term,  First  Department    February  18, 1898.) 

HoTios  ros  Rearocment — Jcrisdiotion  or  Special  Term. 

After  the  denial  of  a  motion  at  a  special  term  of  the  supreme  court,  a  motion  for 
reargument  may  be  made  at  the  special  t«rm  for  the  hearing  of  non-enumerated 
motions;  and  the  fact  that  the  justice  who  denied  the  original  motion  is  not  pre- 
siding when  the  motion  for  reargument  is  made  Is  no  ground  for  denying  the  ap- 
plication.   Vas  Bbcst,  F.  J.,  dissenting. 

Appeal  from  special  term. 

Action  by  William  W.  Averell  against  Amzi  L.  Barber  and  others.  From 
an  order  denying  a  motion  for  reargument  and  resettlement  of  a  previous  or- 
der entered  in  the  action,  defendants  appeal.  Beversed.  For  former  report, 
see  6  N.  Y.  Supp.  255. 

Argued  before  Van  Bkitnt,  P.  J.,  and  Barbett  and  Andrews,  JJ. 
v.l8K.Y.s.no.2 — 6 
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Wm.  W.  Nttn,  and  Wm,  W.  JTUm,  Jr.,  (A.  8.  Worthington,  of  counsel,) 
for  appellants.  FviUrUm  A  Stuhmon,  {O.  B.  Rtuhmore,  of  counsel,)  for 
respoudent. 

Barbett,  J.  I  am  unable  to  concur  with  the  presiding  justice  in  the  con- 
elusion  arrived  at  upon  this  appeal.  The  motion  for  a  reargument  was  prop- 
erly made  at  ttie  regular  special  term  for  the  bearing  of  non-enumerated  mo- 
tions. There  was  no  other  term  for  which  it  could  properly  l>e  noticed. 
The  fact  that  the  learned  justice  who  decided  the  original  motion  did  not 
happen  to  preside  when  the  motion  for  a  reargument  was  brought  on  did  not 
justify  either  a  denial  or  a  dismissal  of  the  application.  I  entirely  agree  tliat 
the  application  should  not  have  been  entertained  by  the  learned  justice  who 
then  did  preside,  (for  the  reasons  well  stated  by  the  presiding  justice,)  but 
that  was  no  reason  why  the  applicant  should  t>e  refused  the  bearing  to  which 
he  was  entitled.  He  was  not  applying  to  any  particular  justice,  but  to  the 
court,  and  his  applicatiun  sliould  not  have  been  denied  or  dismissed  l>ecau8e 
the  justice  who  should  properly  have  heard  him  did  not  happen  to  l>e  sitting. 
The  proper  course  would  have  been  to  refer  tlie  application  to  the  justice  who 
decided  the  original  motion  sought  to  be  reargued,  or  to  defer  the  hearing 
until  that  justice  should  preside  at  the  regular  special  term  for  the  hearing 
of  non-enumerated  motions.  The  order  appealed  from  should  therefore  be 
reversed,  with  costs. 

Andrews,  J.,  concurs. 

Van  Britnt,  p.  J..  {dUxenttng.)  The  order  mentioned  in  the  opinion 
handed  down  herewith  in  the  case  of  the  same  title  having  t>een  entered,  a 
motion  was  made  by  the  defendants  to  the  special  term  tor  a  reargument  of 
this  motion,  or  to  vacate  or  modify  or  resettle  said  order,  which  motion,  be- 
ing heard,  wiis  denied,  with  $10  costs,  on  the  ground  that  tlie  motion  was 
made  before  iind  the  order  signed  by  another  justice,  and  that  this  motion 
should  have  been  made  before  him;  and  from  such  order  this  appeal  is  taken. 
The  fact  that  the  order  sought  to  be  vacated,  modified,  or  resettled  was  made 
by  anotlier  justice  did  not  authorize  a  denial  of  the  motion  for  reargument. 
But  it  was  eminently  proper  that  such  a  motion  should  have  been  dismissed, 
because  it  is  not  a  practice  to  be  encouraged  to  permit  motions  which  have 
been  iieard  and  disposed  of  by  the  court  when  held  by  one  justice  to  be  re- 
newed and  reargued  when  the  court  is  held  by  another  justice.  It  is  not 
proper  to  permit  an  appeal  from  one  special  term  to  another.  The  appellate 
court  is  the  general  term ,  and  parties  should  be  remitted  to  that  tribunal  if 
they  feel  aggrieved  by  the  orders  made  at  the  special  term.  There  is  busi- 
ness enough  to  be  done  by  tlie  justice  holding  the  branch  of  the  special  term 
which  is  devoted  to  the  liearing  of  motions  without  liis  being  compelled  to 
hear  rearguments  of  motions  whicli  have  already  been  disposed  of.  We 
think,  therefore,  that  the  order  of  Mr.  Justice  O'Brien  should  be  modified 
by  dismissing  the  motion.  Instead  of  denying  it,  and,  as  so  modified,  affirmed, 
with  $10  costs  and  disbursements. 


In  re  Mayor,  Etc.,  or  City  or  New  York; 
In  r«  Blizzard. 
(Supreme  Court,  General  Term,  Firgt  Department    February  18, 1898.) 
AsvxKsa  FosssssiOTT — KiOHTB  or  Sqdattkr. 

A  woman,  floding  s  amall  Island  in  Westchester  creek,  near  New  Tork  oity,  un- 
occupied, entered  thereon  without  claim  or  color  of  title,  record  or  otiierwise, 
erected  buildings  thereon,  and  remained  in  possession  for  20  years.  Held  that,  be- 
ing a  mere  squatter,  she  could  not  obtain  title  tkr  adverse  irassessioa. 
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Proceedings  by  the  mayor,  aldermen,  and  commonalty  of  the  city  of  New 
York  to  acquire  lands  under  Laws  N.  Y.  1884,  c.  512.  Mary  A.  Blizzard 
filed  a  petition  therein,  claiming  a  portion  of  moneys  awarded  by  the  commis- 
sioner of  estimate  to  unknown  persons.  Petitioner  moves  to  confirm  the  re- 
port of  a  referee  in  her  favor.    Denied. 

Argued  before  Van  Brunt,  P.  J.,  and  Barrett,  J. 

W.  R.  Lambertson,  for  petitioner.    C.  D.  Allendorf,  tat  the  city. 

Van  Brunt,  P.  J.  Tiie  commissioners  of  estimate,  by  their  report  In  this 
proceeding,  awarded  the  sum  of  $13,350  to  unknown  owners  for  parcel  691, 
in  Pelliam  Bay  park.    Of  this,  $5,000  was  made  for  the  land,  and  the  balance, 
$ti,350,  for  the  buildings.     The  petitioner  claims  to  have  been  the  owner  of 
parcel  691  at  the  time  of  the  confirmation,  and  of  the  report  of  the  commis- 
sioners in  said  proceedings,  and  the  referee  has  so  found.    Her  claim  of  own- 
ership is  not  !based  upon  any  record  title  to  said'  premises,  but  is  founded 
wholly  upon  {)os8e88ion  and  occupancy  of  said  property  for  a  period  of  more 
than  20  years^     The  parcel  stands  in  an  island  in  Westchester  creek,  and  is 
divided  into  two  parts,  which  maybe  described  as  the  northerly  and  southerly 
parts  of  the  island,  the  dividing  line  being  a  public  highway  extending  the 
whole  length  of  the  island,  upon  each  side  of  which  highway  there  is  and  was 
at  the  time  the  claimant  went  into  possession  a  substantial  stone  wall  or  fence. 
The  petitioner  went  into  possession  of  the  southerly  portion  of  the  island  more 
than  20  years  prior  to  the  confirmation  of  the  report,  and  erected  an  hotel  and 
buiidinj^  connected  therewith,  and  has  ever  since  remained  in  possession 
thereof.    Her  entry  does  not  seem  to  have  been  under  any  claim  of  title,  and 
her  occupation  has  been  that  of  a  sqnatter.    It  is  true  that  upon  her  exami- 
nation she  stated  that  she  took  possession  of  this  property,  claiming  title 
thereto.  '  But  it  is  apparent  from  her  cross-examination  that  she  mnde  no 
claim  of  title  at  the  time  of  her  entry;  bnt,  to  use  her  own  language,  she 
"just  squatted  there,  as  it  were."   It  further  appeared  that  she  had  no  record 
title  to  said  premises,  either  by  way  of  deed,  grant,  devise,  or  writing  of  any 
kind.     Her  only  acts  of  ownership  in  respect  to  the  northerly  portion  of  the 
island  consisted  in  building  a  boat-house,  and  planting  oysters  and  clams  in 
the  waters  adjacent  to  the  island.    Upon  these  facts  the  referee  reported  that 
the  petitioner  was  entitled  to  the  award  made  for  the  island  in  question.    In 
this,  we  think,  he  clearly  erred.    It  Is  plain  that  whatever  the  possession  of 
the  petitioner  was,  it  was  not  under  any  claim  of  title.    She  found  this  island 
vacant,  and  went  in  and  took  possession,  and  remained  for  a  long  period  of 
time.    But  such  entry  was  not  in  pursuance  of  any  claim  of  title,  nor  does  it 
appear  that  she  ever  asserted  ownership  except  by  being  in  possession.    Un- 
der the  definition  of  adverse  possession,  such  possession,  to  be  adverse,  must 
be  under  claim  of   title;  and   naked  possession,  unaccompanied  by  such 
claim,  can  never  ripen  into  a  good  title.     It  necessarily  follows  that,  where 
possession  is  under  a  claim  of  title,  it  must  be  made  under  some  distinct  claim 
of  title,  and  not  by  a  mere  general  assertion  of  ownership,  without  reference 
to  any  source  from  which  such  ownership  can  arise.    In  other  words,  a  mere 
squatter  can  never  obtain  title  by  adverse  possession.    In  order  that  posses- 
sion of  land  shall  be  adverse,  it  must  be  shown  that  the  land  is  held  in  hos- 
tility to  the  true  owner's  claim  of  title  thereto.    It  appears  from  the  evidence 
taken  in  this  proceeding  that  the  taking  of  possession  by  the  petitioner  was 
not,  in  Its  commencement,  hostile  to  the  trne  title,  and  it  does  not  appear 
when  the  petitioner  commenced  to  claim  title  to  the  premises  exclusive  of 
any  other  right,  if  she  ever  did  so;  and  as  under  no  circumstances  can  pos- 
session be  deemed  adverse  until  this  condition  of  affairs  is  made  to  appear,  it 
is  not  in  proof  that  there  was  any  adverse  possession  of  the  petitioner  foi  20 
years.     In  view  of  the  conclusion  at  which  we  have  arrived  in  regard  to  the 
inain  question  involved,  it  is  not  necessary  to  discuss  the  distinction  between 
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the  nature  of  the  possession  of  the  northerly  and  southerly  half  of  the  island. 
Upon  the  whole  case  we  think  that  the  claim  of  the  petitioner  is  defective  in 
establishing  a  right  to  the  moneys  which  have  been  awarded  for  the  taking  of 
the  premises  In  question. 

COHN  et  al.  V.  Beckbardt. 

{Supreme  Court,  General  Term,  Flrit  Department.    February  18, 1893.) 

UoKET  Hav  and  Received— Complaint. 

A  complaint  alleging  that  an  a^ent,  employed  to,  did  oolleot  certain  money,  and 
refused  to  pay  the  same  over,  "but  wholly  misappropriated  and  mlsappliea''tbe 
same  to  his  own  use,  states  a  cause  of  action  for  money  had  and  received,  and  not 
for  conversion,  the  words  "misappropriated  and  misapplied"  being  the  mere  state- 
ment of  a  legal  oonclusicn  following  the  allegation  of  non-payment  over. 

Appeal  from  circuit  court.  New  York  county. 

Action  by  Isiiac  K.  Cohn  and  Rebecca  Cohn,  as  executors.-etc,  of  Jacob 
€ohn,  against  Louis  Beckliardt,  for  moneys  liad  and  received.  Judgment  for 
plainti&B.    Defendant  appeals.    Affirmed. 

Argued  before  Van  Bkunt,  P.  J.,  and  O'Brien  and  Patterson,  JJ. 

L,  L.  Van  Allen,  for  appellant.    Benno  Loewy,  for  respondents. 

Fattekson,  J.  The  real  question  in  this  case  is  as  to  whether  the  com- 
plaint is  one  in  tort  purely  and  simply,  or  one  fur  money  had  and  received. 
The  action  was  brought  by  the  executor  and  executrix  of  one  Colin,  who  dur- 
ing his  life-time  had  employed  the  defendant  to  collect  from  one  Godfrey 
Fischer  a  certain  sum  of  money.  Apart  from  the  formal  allegations,  the 
complaint  sets  forth  that  the  defendant,  as  agent,  being  employed  to  collect 
the  money,  did,  on  the  9th  day  of  November,  1887.  so  collect  it,  "and  wrong- 
fully and  unlawfully  wholly  refused,  failed,  and  neglected  to  pay  the  same, 
or  any  part  theieof,  to  the  said  Cohn,  although  tlie  same  whs  demanded,  but 
wholly  misappropriated  and  misapplied  the  said  sum,  etc.,  to  his  own  use," 
and  judgment  is  asked  for  the  specific  amount  and  interest.  In  the  answer 
the  employment  and  collection  of  the  amount  are  admitted,  but  it  is  set  up 
that  at  the  time  of  the  original  employment  the  defendant  was  to  receive  as 
compensation  for  his  services  25  per  cent,  of  the  amount  of  the  claim,  and  tliat 
afterwards  it  was  agreed  between  Cohn  and  the  defendant  the  compensation 
of  the  latter  should  be  increased  to  50  per  cent,  of  the  claim.  On  the  trial 
the  plaintiff  introduced  the  mere  formal  proof  showing  the  rigiit  of  the  plain- 
tiffs, as  the  representatives  of  Cohn,  to  sue,  and  rested.  Thereupon  a  motion 
was  made  to  dismiss  the  complaint,  which  was  denied.  The  defendant  was 
then  put  upon  the  stand,  and  wits  asked  certain  questions  as  to  the  agreement 
between  himself  and  Cohn,  which  were  properly  excluded,  and,  nothing  be- 
ing shown  as  to  the  substance  of  the  defense,  the  court  directed  a  verdict  for 
the  plaintiff  for  the  full  amount  claimed.  The  contention  or  the  defendant 
is  that  there  was  a  total  failure  of  proof  of  the  cause  of  action  alleged  in  the 
complaint,  and  that  either  the  complaint  should  have  been  dismissed,  or  the 
defendant  allowed  to  go  to  tiie  jury  "on  the  question  of  embezzlement." 
But,  as  we  look  at  this  complaint,  the  gist  of  the  action  is  not  the  "misap- 
propriation and  misapplication"  of  the  money  collected,  but  the  not  paying 
it  over.  It  is  true,  tlie  words  referred  to  are  coupled  with  the  general  state- 
ment of  facts,  and  characterize  the  conduct  of  the  defendant;  but  are  they 
really  the  ground  of  the  action?  Is  the  defendant  sued  for  the.  misapproprt- 
jition  of  the  money,  or  for  not  paying  it  over  after  demand ;  and  are  the  words, 
"misappropriated  and  misapplied  to  his  own  use,"  anything  more  than  a 
mere  statement  of  a  legal  conclusion  which  necessarily  follows  in  every  case 
where  a  person,  after  demand,  retains  money  belonging  to  another,  and  which 
«!;  aqiio  et  bono  he  should  have  restored  on  demand,  having  no  excuse  for  re- 
dlining it?    The  words  above  quoted  are  merely  surplusage.    There  is  notb- 
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ing  alleged  that  the  defendant  received  the  money  in  a  flduciary  capacity. 
That  may  possibly  be  inferred  on  the  same  ground  on  whicli  it  Is  true  that 
every  agent  to  receive  money  for  another  necessarily  acts  in  a  fiduciary  capac- 
ity; but  that  inference  does  not  make  a  person  linble  ex  delicto  unless  aver- 
ments are  contained  in  a  complaint  showing  that  the  whole  intention  and 
purpose  of  the  action  is  to  hold  the  defendant  strictly  and  absolutely  for  his 
wrong,  and  not  on  his  mere  legal  obligation  to  pay  money  he  should  not  de- 
tain from  its  real  owner.  If  a  suit  is  brought  for  the  non-payment  of  a  prom- 
issory note,  and  it  should  be  alleged  in  the  complaint  that  the  defendant 
fraudulently  and  with  intent  to  cheat  the  plaintifT  refused  to  pay,  it  would 
scarcely  be  supposed  that  such  an  allegation  would  indicate  that  the  action  was 
in  tort  What  the  defendant  in  this  case  omitted  to  do  was  to  pay  over  the 
money  collected  on  demand;  and  it  is  settled  in  this  state  by  authority  that 
where  an  agent,  or  one  who  may  be  assumed  to  have  been  acting  in  a  tidu- 
ciary  capacity,  does  not  pay  over  money,  he  is  not  necessarily  to  be  held  lia- 
ble in  tort  for  not  pxying  it  over;  and  that,  even  in  a  suit  for  an  aduiitted 
balance  due  after  an  accounting,  the  plaintiff  adds  nothing  to  his  cause  of  ac- 
tion on  the  express  or  implied  promise  to  pay  by  asserting  that  the  defendant 
has  converted  the  money  to  his  own  use.  8eyelkm  v.  Meyer,  94  X.  Y.  474. 
The  words  above  quoted  from  the  complaint  in  this  action  are  tantamount  to 
an  immaterial  averment  that  the  defendant  converted  the  money  to  his  own 
use.  The  learned  judge  of  the  circuit  took  the  right  view  of  the  pleadings, 
and  correctly  excluded  the  testimony  offered  by  the  defendant,  and  the  judg- 
ment should  be  affirmed,  with  costs.     All  concur. 


Jacob  Friedman  e.  Hibsch. 
(Supreme  Cmirt,  General  Term,  First  Department    February  18, 1893.) 
1.  Setting  Asidb  Dsed  of  RxHAmDBR-Mi.N — Fraud— Isdemnitt  to  Gbantbe. 

Id  an  action  to  set  aside,  on  the  ground  of  fraud,  a  deed  executed  by  plaintiff  to 
defendant  of  a  remainder  limited  after  a  life-estate,  it  appeared  that  plaintiff  had 
just  passed  his  twenty-first  year,  and  that  the  price  paid  was  between  one-third 
and  one-sixth  of  the  value  of  the  remainder,  but  there  was  no  other  evidence  of 
fraud  than  the  inadequacy  of  price.  Held  that,  while  plaintiff  was  entitled  to  re- 
lief, yet,  as  the  proof  of  actual  fraud  was  not  clear  and  satisfactory,  the  deed  would 
be  allowed  to  stand  as  security  for  the  sum  paid  by  defendant. ' 

X    BAJIB— IlTADSQUAOT  OF  FrICS— VALUE  OF  LiFE-ESTATB. 

Where,  in  an  action  to  set  aside  the  conveyance  of  a  vested  remainder,  it  appears 
that  the  trial  court,  in  estimating  the  adequacy  of  the  price,  erroneously  calculated 
the  value  of  the  life-estate,  thereby  making  the  purchase  price  appear  fairly  ade- 
quate, whereas  in  fact  it  was  grossly  inadequate,  a  new  trial  should  be  granted. 

Appeal  from  special  term.  New  York  county. 

Action  by  Jacob  Friedman  against  Herman  Hirsch  to  set  aside  a  transfer 
of  real  estate.    Judgment  for  defendant.    Plaintiff  appeals.    Reversed. 

Argued  before  Van  Bkunt,  P.  J.,  and  O'Brien,  J. 

Hays  A  Greenbaum,  {Samuel  Greenhaum,  of  counsel,)  for  appellant.  Will- 
iam  Irwin,  for  respondent. 

Van  Brunt,  P.  J.  This  action  was  brought  for  the  purpose  of  having 
declared  null  and  void  and  canceled  of  record  a  certain  deed  executed  by  the 
plaintiff  to  the  defendant,  whereby  he  conveyed  a  vested  remainder  which  he 
owned  in  certain  premises  in  the  city  of  New  York.  It  appeared  from  the 
evidence  in  the  case  that  the  premises  were  of  tlie  value  of  at  least  between 
814,000  and  $15,000,  and  probably  more;  and  that  tliey  were  owned  by  the 
plaintiff  and  his  brother,  and  were  subject  to  a  uiortgage  of  810,000  and  the 
life-estate  of  the  father.  At  the  time  of  this  transfer  the  plaintiff  had  just 
pasiied  bis  twenty-first  year,  and  the  interest  in  question  was  sold  fur  the  sum. 
of  8300;  and  it  was  claimed  that  it  was  done  while  he  was  intoxicated,  and 
incapable  of  protecting  his  own  interests,  and  tliat  he  was  oven  cached  and 
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defraaded  by  Ihe  defendant  in  making  the  sale.  The  court  below  found  from 
the  evidence  that  the  plaintift  was  not  intoxicated  and  incapable  of  exercis- 
ing judgment  and  discretion  with  reference  to  what  he  was  doing  at  the  time 
he  made  this  sale;  that,  on  the  contrary,  he  knew  perfectly  well  what  he  was 
doing,  and  it  was  at  his  instigation  that  the  defendant  made  the  purchase  In 
question;  and  that  the  case  was  one  of  those  in  which  a  court  of  equity  would 
not  interfere  without  convincing  proof  of  such  allegations  as  those  contained 
in  the  complaint;  and  that  there  was  nothing  so  oppressive  or  so  wrong  in 
the  transaction  as  to  require,  in  furtherance  of  justice,  that  anything  further 
should  be  done  than  to  leave  the  parties  just  as  they  are;  and  that  inadequacy 
of  consideration  is  not,  of  itself,  a  ground  for  setting  aside  the  conveyance; 
and  so  long  as  there  was  no  element  of  fraud,  oppression,  or  deceit  on  the  part 
of  defendant,  and  the  whole  transaction  was  conducted  in  such  a  way  as  would 
indicate  that  the  conveyance  was  made  at  the  procurement  of  the  plaintiff, 
and  on  his  express  wish  and  with  full  knowledge  of  the  surrounding  circum- 
stances, and  with  a  determination  to  do  just  what  he  did,  there  are  no  equi- 
ties which  call  for  tlie  interference  of  the  court. 

It  is  claimed  upon  this  appeal  that  the  plaintiff,  being  a  remainder-man,  is 
entitled  to  greater  protection  at  the  hands  of  the  court  than  persons  dealing 
with  their  own  property,  and  our  attention  is  called  to  the  rule  which  has  ol^ 
tained  in  the  Engltsb  courts  that  dealings  of  heirs  in  i-eference  to  their  ex- 
pectancies, and  of  reversioners  and  remainder-men  in  reference  to  their  vested 
property,  are  the  subjects  of  special  protection  by  courts  of  equity;  and  trans- 
actions by  persons  belonging  to  tliose  classes  are  set  aside  upon  much  slighter 
grounds  than  those  whicli  ordinarily  obtain.  This  rule,  however,  has  not 
been  enforced  by  the  courts  of  this  country  to  the  extent  which  has  prevailed 
in  the  courts  of  England;  and  the  evident  indination  of  the  courts  of  this 
country  has  been  to  restrict  the  rule  in  as  great  a  degree  as  possible.  This  is 
shown  by  the  decision  of  the  court  in  Parmelee  v.  Cameron,  41  N.  Y.  392, 
where  they  would  not  apply  the  rule  to  the  sale  of  a  legacy  payable  at  a  fut- 
ure day.  But,  where  there  is  a  gross  inadequacy  of  price,  that  alone  will 
raise  a  presumption  of  frAud  in  some  instances,  and  form  a  suflSclent  basis  to 
grant  relief.  It  is  true  that  cases  of  interferences  simply  upon  this  ground 
are  few;  and,  in  -most  instances  in  which  a  party  has  been  relieved  from  an 
improvident  bargain,  there  have  been  circumstances  of  a  suspicious  character 
connected  with  the  transaction,  or  something  in  the  relations  of  the  parties, 
which  renders  it  inequitable  that  the  party  should  retain  the  advantages  he 
received  by  bis  bargain.  But  in  other  cases  where  there  is  no  positive  evi- 
dence of  fraud,  but  the  inequality  of  the  bargain  Is  so  gross  that  the  court 
cannot  resist  the  inference  that,  though  there  may  be  no  direct  evidence  of 
fraud,  such  a  bargain  must  liave  in  some  way  been  improperly  obtained,  re- 
lief has  been  granted.  In  the  case  at  bar  there  is  a  dispute  in  regard  to  the 
value  of  the  property,  the  evidence  ranging  from  $14,00U  to  $18,000.  The 
learned  judge  below  thought  the  property  was  worth  314,000  to  815,000. 
There  was  a  mortgage  of  $10,000  upon  it,  and  a  life-estate,  the  life-tenant 
being  48  years  of  age.  There  was  therefore  an  equity  of  redemption  of  $4,000 
to  $5,000,  at  least,  subject  to  the  life-tenancy.  In  the  points  of  the  respond- 
ent it  is  stated  that,  according  to  the  tables,  the  expectancy  of  life  of  the  ten- 
ant is  19  years,  and,  If  the  learned  judge  took  this  statement  as  to  the  ex- 
pectancy, it  may  have  very  largely  influenced  his  judgment.  But,  upon  our 
examination  of  the  tables,  it  would  appear  that,  instead  of  the  expectancy  be- 
ing 19  years,  it  was  a  little  above  9|  years,  which  makes  a  vast  difference  in 
the  value  of  the  remainder;  and  therefore,  if  the  total  value  of  the  premises 
was  between  $14,000  and  $15,000,  the  amount  paid  was  about  one-third  of 
the  value  of  the  remainder;  if  it  was  $18,000,  it  was  between  one-flfth  and 
one-sixth  of  its  value, — gross  inadequacy  being  apparent.  It  is,  of  course,  not 
to  be  expected  that  the  purchaser  of  such  a  remainder  will  pay  the  full  value  as 
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shown  by  the  tables;  but,  where  the  dlfFerence  is  so  large  as  it  seRms  to  be  in 
this  case,  it  seems  to  us  that  the  relief  should  be  granted,  although  the  proof 
of  actual  fraud  may  not  be  dear  and  satisfactory.  In  the  case  of  Dunn  v. 
Chambers,  4  Barb.  881,  the  rule  is  sbited  that  it  is  nut  unusual  for  a  court  of 
equity,  where  the  proof  of  actual  fraud  is  not  clear  and  satisfactory,  lo  make 
the  conveyance  subservient  to  the  whole  equity  of  tlie  case.  Wliile  it  refuses 
to  declare  the  deed  absolutely  void,  it  will  direct  that  it  shall  stand  us  security 
for  the  sum  actually  due.  It  fieems  to  us  that  the  circamstanoes  of  the  case 
at  Itar  were  eminently  adapted  to  this  middle  course.  Complete  justice  may 
be  done  to  all  parties  by  allowing  the  deed  to  stand  for  the  defendant's  in> 
demnity.  as  was  done  in  Boyd  v.  Diinlap,  1  Johns.  Ch.  478.  The  defendant 
should  be  paid  his  costs  of  the  action,  including  costs  of  this  appeal,  and  a 
reasonable  counsel  fee  for  defending  this  action,  if  this  disposition  of  the  case 
Is  accepted  by  him.  A  new  trial,  however,  will  be  necessary  to  carry  out 
these  views,  and  such  new  trial  is  ordered  accordingly. 


Bbnjamin  Z.  Fbibdman  v.  Hirscb. 
(Supreme  Court,  General  Term,  First  Depcatmetit.    Febmary  18, 1890.) 

Appeal  from  special  term,  New  York  county. 

Action  b7  Benjamin  Z.  Friedman  against  Herman  Hirsota  to  set  aside  a  transfer  of 
real  estate.    Judgment  for  defendant.    Plaintiff  appeals.    Reversed. 

Argoed  before  Van  Bbcht,  F.  J.,  and  O'Bbisn,  J. 

Huys  A  Oreenbaum,  (,S.  Oreenbaum,  of  counsel,)  for  appellant.  WUUcan  inotn, 
for  respondent. 

Vxn  BauNT,  F.  J.  This  action  is  similar  to  that  of  Jacob  Friedmnn  v.  Biraeh,  18  N. 
Y.  8app.  86,  (decided  herewith.)  Tbe  evidence  is  substantially  tbe  same,  with  the 
exception  that  It  is  not  claimed  that  tbe  plaintiff  in  this  action  was  in  a  condition  of  in- 
tozication.  The  reasons  which  impelled  the  conrt  to  the  conclusion  arrived  at  in  the 
case  of  the  brother  are  certainly  just  as  stronK  in  the  case  at  bar;  otherwise  the  court 
would  be  seeming  to  give  a  premium  on  dissolute  liabita,  and  the  same  relief  will  be 
granted.    Ordered  accordingly- 


Slesuan  «.  HoTOHEiss  et  al.i 

(Supreme  Court,  General  Term,  First  Department.    February  18, 18S2.) 

■quitt — AvBinanRT  of  PLBAOntos— SuBoriTUTiiia  Lboai.  Causb  or  Action. 

An  action  of  purely  equitable  cognizance  between  all  the  parties  cannot  be  tamed 
into  a  common-law  suit  because  of  allegations  of  facts  in  the  complaint  which 
might  sustain  an  actfbn  at  law  against  some  of  the  defendants.  Stemherger  v.  Mc- 
Oooem,  66  N.  Y.  13,  distinguished. 

Appeal  from  circuit  court.  New  York  county. 

Action  by  Kathaniel  Sleeman  against  Lewis  Hotchkiss  and  others  to  annul 
a  contract,  and  for  other  relief.  Plaintiff  appeals  from  a  judgment  dismissing 
the  complaint,  and  from  an  order  directing  judgment  and  granting  an  extra 
allowance.  Moditled.  For  former  reports,  see  13  N.  Y.  bupp.  98;  14  ^.  Y. 
Supp.  78:  16  N.  Y.  Siipp.  308. 

Argued  before  Van  linrNT,  P.  J.,  and  O'Brien  and  Patterson,  JJ. 

Raphael  J.  Moses,  for  appellant.  Henry  Major,  for  respondent  Patterson. 
Edioard  P.  Simrnn,  tor  respondent  Yemon.  John  Aitken,  (E.  Louis  Lowe, 
of  counsel,)  for  respondent  llichardson. 

Patteiison,  J.  This  is  an  appeal  from  a  judgment  directed  at  the  circuit, 
dismissing  a  complaint  on  the  merits,  and  also  from  what  appears  to  be  an 
order  directing  the  judgment,  and  in  which  are  stated,  among  other  things, 
the  peculiar  circumstances  under  which  that  direction  for  judgment  was 
given.  The  judge  below  dismissed  the  complaint  on  a  concession  of  counsel 
"that  by  an  order  entered  herein  on  November  15,  1888,  this  court  at  a  pre> 
vious  circuit  thereof  has  already  decided  that  no  relief  can  be  granted  to  the 

■For  opinion  on  appeal  from  taxation  of  costs,  see  18  N.  Y.  Supp.  683. 
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plaintiff  under  the  complaint  in  tliis  action,  and  that  the  said  complaint  should 
be  dismissed  on  the  merits,  unless  tha  plaintiff  paid  the  costs  of  the  last- 
named  circuit  and  applied  at  special  term  for  leave  to  amend  said  complaint; 
and  it  having  been  also  conceded  tliat  the  plaintiff  paid  said  costs  and  made 
said  application  under  and  pursuant  to  said  order,  but  that  said  application 
was  denied,  and  the  order  denying  the  same  vraa  affirm  'd  at  the  general  term 
of  this  court  on  January  16,  1891."     13  N.  T.  Supp.  98.     It  therefore  clearly 
appears  that  what  induced  the  court  below  to  dismiss  the  complaint  was  an 
admission  that  certain  anterior  proceedings  in  the  action  were  of  such  a  char- 
acter as  in  the  mind  of  the  leirneJ  judge  required  that  course  to  be  pursued. 
On  studying  the  record,  we  find  that  the  complaint  is  one  strictly  drawn  as 
presenting  a  cause  of  action  of  purely  equitable  cognizance  as  between  all  the 
parties.    It  was  framed  to  present  nothing  but  the  alleged  equities  of  Slee- 
man,  the  plaintiff,  under  contracts  with  parties  interested  in  the  National 
Gas-Saving  Company,  and  to  protect  liim  from  alleged  wrongs  intended  to  be 
perpetrated  on  him  by  persons  acting  for  him  or  in  his  interest,  either  as  his 
attorneys  or  being  bound  to  him  by  some  dduciary  relation.    It  is  not  neces- 
sary to  state  in  detail  the  alleged  facts  constituting  the  supposed  cause  of  ac- 
tion.   It  suffices  that  the  complaint,  in  its  structure,  is  one  purely  and  sim- 
ply presenting  equities  as  against  defendants  who  could  not  on  the  very  facts 
pleaded  all  be  liable  at  common  law,  for  all  that  is  set  forth  therein;  and  on 
the  whole  case  as  stated  the  relief  demanded  was  only  such  as  a  court  of  equity 
can  award.    As  an  equity  cause  it  camd  up  for  trial  at  the  special  term  be- 
fore Mr.  Justice  Yan  Brunt  in  December,  1886..    It  then  appeared  that  in 
consequence  of  the  non-service  of  process  on  cartain  of  the  defendants  the 
complaint  must  be  dismissed,  and  that  was  done  in  so  far  as  it  prays  for 
equitable  relief  in  this  action.    As  nothing  but  equitable  relief  was  prayed 
fur,  that  ought  to  have  been  enough  to  dispose  of  the  whole  case;  but  two 
years  later  it  came  on  for  trial  at  circuit, — it  evidently  having  been  supposed 
that  there  was  enough  in  the  complaint  and  answers  to  raise  a  commun-law 
issue  against  somebody, — to  be  tried  by  jury.    Mr.  Justice  Barbstt,  presid- 
ing at  the  circuit,  disposed  of  the  whole  case  very  properly  on  a  simple  in- 
spection of  the  pleadings,  and  held  "that,  the  court  having  inspected  the  com- 
plaint, and  having  determined  tliat  no  relief  can  be  had  thereunder,"  a  juror 
might  be  withdrawn,  and  the  plaintiff  was  allowed  to  move  at  special  term  to 
amend  the  complaint  in  compliance  with  certain  terms  imposed.     This  per- 
mission was  availed  of,  and  the  terms  were  accepted.  sSubsequently  the  mo- 
tion made  at  special  term  was  denied,  an  appeal  was  taken  from  the  order, 
and  it  was  alSrmed  at  the  general  term.     13  ^KT.  Y.  Supp.  98.     The  learned 
judge  at  the  last  trial  evidently  regarded  the  order  made  by  Mr.  Justice  Bab> 
RETU'  as  concluding  the  plaintiff  from  bringing  the  case  on  again  on  the  same 
complaint;  but,  without  holding  that  Judge  Barrett's  decision  is  res  ad- 
Jitdicata,  it  is  quite  plain  that  tUe  complaint  was  properly  dismissed.     As 
said  l)efore,  it  is  drawn  as  one  in  equity,  setting  forth  facts  for  equitable  re- 
lief against  all  of  the  defendants.     The  effort  made  was  to  turn  it  into  a  com- 
mon-law suit  against  some  of  the  defendants,  because  there  are  several  alle- 
gations of  facts  which  might  sustain  an  action  at  law  against  one  or  more  of 
such  defendants.    It  was  never  intended  to  carry  the  rule  of  Sternheryer  v. 
McQovem,  56  N.  Y.  12,  to  that  extent.     That  was  an  action  for  specific  per- 
formance, but  the  complaint  also  showed  facts  which  would  entitle  the  plain- 
tiff to  damages  for  a  breach  of  contract  in  case  the  equitable  remedy  could 
not  be  allowed;  and  it  was  held  that  under  such  circumstances,  the  equitable 
cause  of  action  failing,  the  defendant  would  not  be  put  to  a  new  suit,  but 
might  recover  his  damages  in  that  action.    That  is  very  far  from  holding 
that,  where  an  entire  scheme  of  action  is  set  forth  against  many  defendants 
for  equitable  relief,  and  nothing  else,  and  the  bill  fails,  the  plaintiff  may  turn 
t  into  a  legal  action  against  some  one  of  the  defendants,  because  as  to  him 
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certain  facts  are  pleaded  which  might  entitle  the  plaintifF  to  damages  against 
that  defendant.  The  judgment  appealed  from,  so  far  as  it  dismissed  the 
complaint,  must  be  affirmed,  but  there  is  also  an  appeal  from  the  order  grant- 
ing an  extra  allowance  of  $500.  There  was  no  foundation,  we  think,  fur 
such  an  allowance,  and  the  judgment  should  be  modified  bj  deducting  there- 
from the  amount  thereof,  and,  as  modified,  affirmed,  without  costs. 

O'Brien,  J.,  cononrs. 

Van  Brunt,  F.  J.  I  concur  in  the  result.  In  so  far  as  the  complaint 
was  dismissed  upon  the  ground  tliat  the  order  of  Mr.  Justice  Barrett  was 
a  binding  adjudication,  an  erroneous  view  of  the  effect  of  that  order  was 
taken.  The  question  of  tlie  suillciency  of  the  complaint  upon  the  last  trial 
was  unaffected  by  the  order  of  Mr.  Justice  Barrett,  and  should  have  i>een 
decided  as  though  no  such  order  had  been  made.  I  agree  with  Mr.  Justice 
Pattebson  that  no  common-law  cause  of  action  was  set  out,  and  the  com- 
plaint, therefore,  properly  dismissed. 


In  re  Schuyler  Steam  Tow-Boat  Go. 
(Supreme  Court,  Special  Term,  Albany  County.    Febrnary,  189S.) 

1.  JuBiBDiCTiox — CkJNTLioT— State  and  Fedbrai,  Courts. 

Code  CiTil  Proc.  {  2428,  relating  to  proceedings  by  tbe  supreme  court  in  the  dl»- 
■olutioD  of  corporations,  provides  that  the  court,  after  appointing  a  receiver,  may 
grant  an  injunction  "  restraining  the  creditors  of  the  corporation  from  bringing  any 
action  affainst  said  corporation  for  tbe  recovery  of  a  sum  ot  money,  or  from  taking 
any  further  proceedings  in  such  an  action  theretofore  commenced.  "  Held  that, 
the  supreme  court  having  appointed  a  receiver  to  take  charge  of  the  property  of  a 
towing-boat  company,  It  can  restrain  the  creditors  of  such  company  from  subse- 
quent^ proceeding  In  admiralty  in  tbe  federal  court. 

8.  Bake — When  Title  Vests  in  RBOBrvsK.  • 

The  entry  ot  the  order  of  appointment  at  onoe  vested  the  property  of  tbe  com- 
pany in  the  receiver,  and  subsequent  libels  in  the  federal  courts  cannot  avail  on 
the  ground  that  the  receiver  had  not  yet  filed  his  bond  or  taken  actual  possession; 
the  title  of  the  receiver  relating  back,  on  filing  his  bond,  to  the  entry  of  the  order 
of  appointment. 

Proceeding  by  a  majority  of  the  trustees  of  the  Schuyler  Steam  Tow-Boat 
Company,  a  corporation,  for  its  dissolution. 

Tills  is  an  application  arising  on  the  return  of  an  order  to  show  cause  to 
restrain  certain  litiganls  from  further  prosecuting  libels  which  have  been 
filed  in  the  United  States  district  court  for  the  eastern  district  of  New  York. 
The  petition  shows  tliat  on  the  Slat  day  of  July,  1891.  Frank  D.  Sturges  was 
appointed  temporary  recei  /er  of  Schuyler's  Steam  Tow-Boat  Company,  under 
section  2423  of  the  Code,  and  that  the  order  so  appointing  him  was  entered 
and  filed  on  the  following  day;  and  that  on  the  4th  day  of  Au;;u8t.  1891,  the 
receiver's  l)ond  was  duly  filed.  Subsequent  to  the  filing  of  the  order,  but 
before  the  tiling  of  the  receiver's  bond,  one  Michael  Moran  filed  libels  against 
tlie  boats  constituting  the  property  ot  the  company  aforesaid ;  that'  subse- 
quently, and  after  the  filing  of  the  receiver's  bond,  a  large  number  of  other 
libels  were  filed.    Injunction  granted. 

James  W.  Eaton,  for  receiver.  Carpenter  d;  Mosher,  for  M.  Moran  and 
others.  McCarthy  c£  Berier,  for  Lehigh  Valley  Coal  Company  and  others. 
Jolm  A.  Anderton,  for  libelants  for  seamen's  wages. 

Putnam.  J.  It  is  settled  by  the  court  of  appeals  in  a  similar  case  (In  re 
ChritUan  Jensen  Co.,  28  N.  £.  Bep.  667)  that  the  filing  of  the  original  pe- 
tition, and  entry  of  the  order  thereon  appointing  1:  i.iuk  B.  Sturges  receiver 
of  tbe  Schuyler  Steam  Towing  Company,  at  once  vested  the  title  of  the  prop- 
erty of  said  cori  oration  in  said  receiver.     He  could  not  act  until  tiie  giving^ 
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of  his  bond,  bnt  on  filing  sacli  bond  his  title  related  back  to  the  date  of  his 
appointment.  The  court  held  in  the  case  cited  that,  after  the  filing  of  the 
petition  and  entry  of  the  order,  the  title  of  the  property  tteing  in  the  receiver, 
it  was  in  the  custody  of  tlie  law,  and  the  court  had  the  power  to  prevent 
any  interference  with  it  in  any  action,  and  its  dissipation  or  removal  by  writ 
of  replevin  or  attachment.  See,  also,  Gliick  &  B.  Bee.  §  45,  note;  In  n 
Berry,  26  Biirb.  55;  Smilh  v.  Stage  Co.,  18  Abb.  Pr.  420:  Atlan  Bank  v. 
NaTutnt  Bank,  23  Pick.  480;  In  re  MalUry,  (Sup.)  2  N.  Y.  Supp.  437.  In 
the  Jensen  Case,  supra,  the  court  sustained  an  order  restraining  the  de- 
fendant from  proceeding  in  replevin  or  attachment  levied  upon  tlie  prop- 
erty after  the  filing  of  the  petition  and  entry  of  the  order  appointing  a  re- 
ceiver, but  before  the  filing  of  his  bond.  There  is  no  dispute  about  the  facts 
of  this  case.  It  is  conceded  that  the  petition  was  filed,  and  that  iin  order  ap- 
pointing a  receiver  was  granted  before  any  of  the  libels  were  filed;  and  hence, 
when  said  libels  were  in  fact  filed,  the  title  of  the  property  in  question  was 
in  the  receiver  as  an  officer  of  tlie  court.  The  property  was  in  the  construct- 
ive possession  of  the  court.  Hence,  if  tlie  property  in  question  had  been 
seized  under  a  process  issued  from  a  state  court  by  the  defendant,  no  ques- 
tion would  arise  .<)s  to  the  power  of  this  court  to  restrain  the  defendants 
from  furtlier  proceeding. 

Can  this  court  also  restrain  defendants  from  proceeding  in  tiie  federal 
court?  I  shall  I>e  unable  to  discuss  the  very  many  authorities  to  wliich  I 
have  been  cited,  but  I  have  examined  and  considered  most  of  them.  I  have 
finally  reached  the  conclusion  that  this  court  having,  through  its  receiver, 
taken  possession  of  tlie  property  in  question,  before  the  libels  of  the  defend- 
ants were  filed  in  the  United  States  court,  it  can  protect  the  property  so 
in  its  possession  as  against  process  issued  from  the  federal  court  as  well  as 
from  a  state  court.  I  think  tliis  power  is  conferred  upon  this  court  by  sec- 
tion 2423  of  the  Civil  Code.  In  re  Christian  Jensen  Co.,  supra.  That  sec- 
tion confers  upon  the  supreme  court  in  this  proceeding  the  same  power  that 
existsin  a  court  of  equity  to  restrain  parlies  from  proceeding  in  other  courts, 
state  or  national.  It  is  true  that  the  supreme  court  of  the  state  probably 
cannot  stay  proceedings  in  the  federal  courts,  but  it  may  stay  parties  in  any 
action  in  the  federal  courts  from  proceeding,  at  least  before  judgment  therein. 
See  Dinsmore  v.  Neresheimer,  32  Hun,  206;  Dehon  v.  Foster,  4  Allen,  550; 
Attorney  General  v.  Insurance  Co.,  77  N.  Y.  272,  277;  Vail  v.  Knapp,  49 
Barb.  808.  309;  Claflin  <fe  Co.  v.  Hamlin,  62  How.  Pr.  284;  note  to  section 
111,  High,  Inj.  p.  92;  Barry  v.  Bruna,  71  N.  Y.  261;  People  v.  Railroad 
Co.,  36  How.  Pr.  132. 

The  above  cases  establish  the  doctrine  laid  down  in  Dehon  v.  Foster, 
supra,  in  which  case  the  court  remarked:  "The  authority  of  this  court,  as 
a  court  of  chancery,  upon  a  proper  case  being  made,  to  restrain  persons 
within  its  jurisdiction  from  prosecuting  suits  either  in  the  courts  of  this 
state  or  of  other  states  or  foreign  countries,  Is  clear  and  indisputable.  In 
the  execution  of  this  power  courts  of  equity  proceed,  not  upon  any  claim  of 
right  to  interfere  with  or  control  the  course  of  proceedings  in  other  tribunals, 
or  to  prevent  them  from  adjudicating  upon  the  rights  of  parties  wlien  drawn 
in  controversy,  and  duly  presented  for  their  determination.  But  the  juris- 
diction is  founded  on  the  clear  authority  vested  in  courts  of  equity  over  per- 
sons within  the  limits  of  their  jutisdiction,  and  amenable  to  process,  to  re- 
strain them  from  doing  acts  which  will  work  an  injury  to  others,  and  are 
therefore  contrary  to  equity  and  good  conscience.  As  the  decree  of  tlie  court 
in  such  cases  is  pointed  solely  at  the  party,  and  does  not  extend  to  the  tri- 
bunal where  the  suit  or  proceeding  is  pending,  it  is  wlioUy  immaterial  tliat 
the  party  is  prosecuting  his  action  in  the  courts  of  a  foreign  state  or  country." 

The  granting  of  an  injunction,  as  asked  for  by  the  moving  party,  does  not 
at  all  confiict  with  the  doctrine  as  laid  down  in  such  cases  as  that  of  Riggs 
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T.  Johnnn  Co.,  6  Wall.  166,  and  kindred  cast's,  because  (1)  the  injunction 
asked  for  herein  is  not  to  be  dirKited  to  the  federal  court,  but  to  a  party  to 
an  action  therein,  to  prevent  iiim,  as  a  creditor  of  tiie  Schurler  Steam  Tow- 
ing Company,  from  interfering  with  the  property  in  the  constructive  posses- 
sion of  the  state  court  through  its  receiver,  and  which  that  court  so  obtained 
possession  of  before  the  defendant's  libels  were  filed;  and  (2)  because  the 
state  court  had  obtained  jurisdiction — obtaiped  title  to  the  property — before 
the  defendant's  libels  were  filed.  The  doctrine  is  well  established  in  both 
state  and  federal  courts,  as  a  general  rule,  that  the  court  which  first  obtained 
jurisdiction  will  retain  It  to  the  end.  See  Biggs  v.  Johnnon  Co.,  6  Wall.  196; 
Railroad  Co.  v.  Qomila,  132  U.  8.  478,  10  Sup.  Ct.  Rep.  165;  Wallace  v.  Mc- 
Connell,  18  Pet.  136-151;  Taylor  v.  Taintor,  16  Wall.  870;  Taylor  v.  Carryl, 
20  How.  583;  Hagan  v.  Lucas,  10  Pet.  400;  Beaston  v.  Bhnk,  12  Pel.  102; 
Wiswall  V.  Sampson,  14  How.  52;  Williama  v.  Benedict,  H  How.  1U9.  In 
my  judgment,  it  makes  no  difference,  as  to  the  right  of  the  receiver  to  hold 
the  property  in  question,  that  he  had  not  taken  actual  possession  at  the  time 
the  lil)els  were  filed.  Under  the  doctrine  settled  in  the  Christian  Jensen 
Case,  supra,  when  the  libels  were  filed  and  the  property  attached  thereun- 
der, the  receiver  had  the  actual  title.  The  property  was  then  in  the  con- 
structive possession  of  the  court. 

This  case  differs  from  those  cited  by  tlie  defendants,  where  conflicts  have 
arisen  l>etween  marshals  and  sheriffs  under  execution  or  attachments,  in 
which  those  authorities  hold  that  the  officer  who  first  takes  actual  possession 
will  hold  the  property.  In  those  cases  the  title  of  the  property  was  in  the 
debtor.  The  sheriff  or  marshal  having  the  execution  or  attachment  did  not 
acquire  title  to  the  property  until  the  seizure  by  him,  and  hence  the  one 
first  seizing  held  it.  But  in  this  case,  by  the  order  of  the  supreme  court,  the 
title  at  once  vested  in  the  receiver  before  its  seizure  by  the  marshal.  When 
the  marshal  undertook  to  take  the  property  it  was  in  the  legal  custody  of  the 
court.  ,  Without  attempting  to  discuss  the  various  cases  cited  by  the  defend- 
ants, I  think  them  different  from  this  in  the  regard  above  mentioned.  In  any 
event,  I  feel  bound  by  the  holding  of  the  court  of  appeals  in  the  Jennen  Case. 
There  a  petition  was  filed  and  an  order  appointing  a  receiver  entered  on  the 
10th,  in  the  morning;  and,  in  the  afternoon  of  the  same  day.  the  property  was 
replevied  and  attached,  and  afterwards  the  receiver  filed  faia  bond.  Of 
course,  the  receiver  had  not  taken  actual  possession  when  the  attachment  was 
levied;  yet  the  court  of  appeals  sustained  an  order  enjoining  the  defendant 
from  proceeding  under  his  attachment  and  replevin,  holding  that  the  order, 
when  entered,  "was  effectual  to  appoint  the  receiver,  and  the  moment  he  was 
appointed  he  became  an  officer  of  the  court,  and  from  that  time  the  property 
of  the  corporation  was  in  oustodia  legis,  and  the  court  had  the  [jower  to  pro- 
tect and  preserve  it.  *  *  *  It  therefore  follows  that,  when  this  property 
was  attached  and  replevied  on  the  11th  day  of  March,  the  title  was  in  the 
receiver,  and  the  property  was  in  the  custody  of  the  law,  and  the  court  liad 
power  to  prevent  any  interference  with  it  in  any  action,  and  its  dissipation 
and  removal  by  writ  of  replevin  or  attachment."  See,  also,  Beach,  Kec.  §§ 
200,  201;  Wilson  v.  Allen,  6  Barb.  542;  545,  546;  8torm  v.  Waddell,  2  Sandf. 
Ch.  494.  The  latter  case  holds  that  the  order  appointing  the  receiver  in  it- 
self is  equivalent  to  an  actual  levy  on  the  property. 

I  think  it  is  the  general  doctrine  that,  an  order  being  made  to  appoint  a  re- 
ceiver, on  his  filing  the  lx)nd  required  by  the  order  his  title  relates  back  to 
the  day  of  the  entry  thereof.  In  Maryland  a  different  doctrine  prevails,  and 
hence  the  case  of  Bank  v.  Beaston,  7  Gill  &  J.  428,  cited  by  the  defendants, 
does  not  apply.  The  doctrine  so  laid  down  in  the  Jensen  Case,  and  other 
cases  above  cited,  that  the  title  vested  in  the  receiver  on  entering  the  order, 
and  from  that  time  the  property  was  in  the  custody  of  the  court,  and  it  had 
power  to  prevent  an  interference  with  such  property  in  any  action,  means 
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an  action  in  ttie  federal  as  well  as  one  in  a  state  court.  The  title  being 
vested  in  tbe  reseiver  on  the  entry  of  tlie  order,  and  iience  in  the  tiand  of 
the  coart.  may  not  be  interfered  with  afterwards  by  any  creditor  in  any  court, 
state  or  national. 

I  am  unable  to  perceive  that  the  case  of  Varnum  v.  Hart,  119  N.  Y.  101, 
23  N.E.liep.  183,  has  any  bearing  upon  this.  There  the  sherifif  bad  seized 
the  property,  and  had  it  in  his  possession  before  t)ie  appointment  of  a  re- 
ceiver. In  Walling  v.  Miller,  (N.  Y.  App.)  15  N.  E.  Rep.  65,  although  the 
levy  was  before  the  appointment  of  a  receiver,  before  the  sale  the  receiver 
had  obtained  actual  possession,  and  tlie  court  held  that  such  sale,  tlie  prop- 
erty being  in  tlie  actual  possession  of  the  receiver,  was  irregular  and  void. 
Tlie  same  doctrine  was  lield  in  Wistonlt  v.  Sampson,  14  How.  52.  These 
cases  do  not  bear  on  a  case  like  this,  where  the  appointment  of  the  I'eceiver 
and  his  actual  title  was  prior  to  any  levy.  The  receiver  not  having  talcen 
actual  possession  of  the  property  at  the  lime  it  was  seized  by  defendants,  it 
may  be  tliat  they  are  not  guilty  of  any  contempt.  Defendants  v.'ere  not 
bound  to  know  that  the  order  in  this  case  appointing  a  receiver  liad  been 
granted.  It  is  not  conceded  that,  at  the  time  the  libels  were  tiled  and  the 
property  seized,  the  defendants  had  any  knowledge  that  sucli  property  was 
in  the  custody  of  tlie  supreme  court  of  the  state.  In  the  absence  of  such 
knowledge,  it  is  not  probable  that  there  could  be  any  contempt.  I  do  not 
think  that  the  case  of  Bank  v.  Schermerhorn,  9  Paige,  372,  aids  the  defend- 
ants. There  the  question  was  as  to  the  contempt  of  the  party  proceeded 
against,  and  the  case  do'>s  not  seem  to  bear  on  the  questions  involved  here. 
In  that  case  the  court  held  that  where  a  receiver  appointed  in  a  creditors'  suit 
is  entitled  to  the  personal  property  of  the  defendant,  and  the  rents  and  prutils 
of  bis  real  estate,  if  the  defendant  neglects  to  make  an  assignment  so  as  to  give 
the  receiver  a  legal  title  to  the  property,  the  court,  upon  a  bill  filed  by  the  re- 
ceiver, will  protect  his  rights  against  sheriffs  and  others  who  have  seized  upon 
the  property  to  prevent  his  ubtaining  possession  thereof;  in  other  woi;ds,  se- 
cure to  the  receiver  the  possession  of  the  property.  Such  is  the  object  of  this 
motion. 

Without  further  comment  upon  the  various  cases  cited  by  counsel,  I  think 
tliat  the  holding  of  the  courts  in  the  cases  cited  determine  that,  on  granting 
the  order  appointing  the  receiver  in  this  proceeding,  and  the  entry  of  said  or- 
der, the  receiver  at  once  became  vested  with  the  title  of  the  property  of  the 
corporation,  and,  such  property  from  that  time  being  deemed  in  the  custody 
of  this  court,  such  court  may  and  siiould  protect  it,  and  may  and  should  en- 
join defendants  from  proceeding  further  in  the  action  commenced  by  them 
as  against  the  said  property;  and  this,  notwithstanding  the  defendants  are 
proceeding  by  filing  libels  in  the  federal  court  in  admiralty.  See  Taylor  v. 
Carryl,  20  How.  583,  584,  589.  The  motion  heretofore  made  by  the  receiver 
in  the  federal  courts,  and  the  order  granted  thereon,  is  not  an  estoppel,  espe- 
cially as  the  court  did  not  assume  to  pass  upon  the  merits  of  the  application. 
The  chattel  mortgage  upon  the  property,  inasmuch  as  the  mortgagee  does  not 
elect  to  take  possession  by  foreclosure,  leaves  an  equity  of  redemption  in  the 
corporation  which  passed  to  the  receiver,  and  which  he  can  protect.  Ran- 
dale  v.  Dunbar,  14  Wkly.  Dig.  332;  West  v.  Crary,  47  N.  Y.  423;  PorUrv. 
Parmley,  52  N.  Y.  188.  On  the  whole,  I  think  the  motion  should  be  granted. 
As  the  matter  is  of  much  importance,  the  receiver  should  submit  the  pro- 
posed order  to  counsel  for  defendants  before  the  same  is  sent  me  for  my 
signature. 
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Mahon  V.  GuiLFOTLB  Bt  al.,  (three  cases. ) 
{Comnum  Pleas  q/"  New  Yorlt  City  and  County,  General  Term.    Mareh  7, 1898.) 

COSTRACTOR'8  LlEJI— PART  PeRFORMANOB  OF  CONTRACT. 

Platntlfllet  O.  into  the  benefit  of  certain  partly  performed  street  grading  contracts, 
O.  to  pay  $1,500,  and  to  remove  certain  excavated  material  in  consideration  tliereof. 
O.  died  about  six  weeks  after  the  execution  of  this  contract,  having  performed  a 
portion  of  it,  but  without  having  paid  the  $1,500.  U.'s  administrators  did  some 
work  on  the  contract,  but  finally  abandoned  it,  and  it  was  completed  by  plaiotUt. 
Held,  in  an  action  to  vacate  liens  claimed  by  the  administrators  for  the  work  done 
by  themselves  and  by  their  intestate,  the  contract  price  of  the  work  not  being,  di- 
visible, and  the  work  having  been  abandoned  before  completion,  that  the  admin- 
istrators were  not  entitled  to  the  lien. 

Appeal  from  jad^jment  on  report  of  referee. 

Three  actions  by  Bernard  Mahon  against  Anna  M.  Gailfoyle  and  Michael 
J.  King,  individually  and  aa  administratrix  and  administrator  of  William 
Cuilfoyle,  deceased,  to  vacate  contractors'  liens.  From  judgments  for  plain- 
tiff In  each  case,  defendants  appeal.  Atflrmed.  For  decision  on  motion  to 
dismiss  appeal,  see  16  N.  Y.  Supp.  955,  mem. 

Argued  before  Bookstaveb.  Bischoff,  and  Pktoe,  J  J. 

Oriffin  A  I'roBser,  (Hobert  G.  Ingemoll  and  Mason  F.  Prosser,  of  counsel,) 
for  appellants.  Kellogg,  Rose  <&  Smith,  (L.  Laflin  Kellogg,  of  counsel,)  for 
respondent. 

BooKSTATER,  P.  J.  Theso  appeals  present  substantially  tlie  same  ques- 
tions, and  it  was  stipulated  that  the  teatiiiiony  taken  in  any  of  the  cases 
might  be  read  in  the  otiiers  as  if  talien  on  the  trial  of  that  action,  and  it  is 
necessary,  therefore,  to  consider  the  three  cases  together.  From  the  evi- 
dence, it  appears  that  the  respondent  was  the  owner  of  two  contracts,  which 
he  had  entered  into  with  the  mayor,  aldermen,  and  commonalty  of  the  city  of 
New  York, — one  for  regulating,  grading,  and  curbing  iSSth  street  from  the 
boulevard  to  Tenth  avenue,  made  between  him  and  the  mayor,  etc.,  on  the 
2(>lbof  February,  1887,  and  the  other  for  filling  Edgcombe  avenue  between 
141st  street  and  145tb  street,  made  between  the  same  parties  on  the  30th 
October,  1886;  and  of  still  a  third,  for  regulating,  grading,  and  filling  132d 
street  from  Tenth  avenue  to  Broadway,  assigned  to  him  on  the  3d  of  March, 
1887,  by  Frederick  Tbilemann,  Jr.,  with  the  work  partly  done.  The  three 
actions'were  brought,  among  other  tilings,  to  declare  the  separate  liens  filed 
by  the  sippellants  on  the  2d  day  of  July,  1887,  against  the  moneys  alleged  to 
lie  due  on  these  contracts,  void,  and  to  procure  tliem  to  be  canceled  and  dis- 
charged of  record.  Sucb  an  action  is  authorized  by  paragraph  1829  of  the 
consolidation  act,  which  provides  that  "actions  to  determine  or  terminate 
sucb  liens  may  be  commenced  by  the  said  contractor  or  the  city  in  any  court 
of  competent  jurisdiction."  The  referee  has  found,  without  exception  on  the 
part  of  the  appellants,  that  on  the  9th  day  of  March,  1887,  the  plaintiff  (re- 
spondent) entered  into  an  agreement  with  one  William  Guilfoyle,  now  de- 
ceased, by  the  terms  of  which  it  was  agreed  that  Guilfoyle  should  pay  to  the 
plaintiff  the  sum  of  81,500  in  consideration  of  the  amount  of  money  that 
would  be  due  to  Bernard  Mahon  for  the  regulating  and  curbing  of  138th 
street  from  the  boulevard  to  Tenth  avenue;  and  Guilfoyle  further  agreed  to 
place  tlie  excavation  wl>ich  was  to  be  done  on  138th  street  from  Tenth  ave- 
nue to  the  boulevard  on  132d  street,  from  Tenth  avenue  to  Broadway,  and 
tbe  remainder  of  the  material  from  138th  street  he  agreed  to  put  in  the  lilling 
of  Edgcombe  avenue,  between  141st  and  145th  streets,  and,  in  consideration 
«f  doing  that  work,  the  respondent  agreed  to  pay  to  Guilfoyle  one-half  of  the 
moneys,  after  paying  for  tlie  material  used  on  said  street,  received  from  the 
city  of  New  York  for  the  contract  relating  to  132d  street  between  Broadway 
and  Tenth  avenue.    It  is  conceded  that  the  $1,500  was  not  paid,  and  it  is 
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also  conceded  that  the  contracts  were>flnished  by  the  respondent.  It  appears 
from  the  evidence  that  William  Guilfoyle  died  on  the  22d  April,  1B87,  after 
he  had  performed  more  or  less  work  upon  these  contracts;  that  tliereafter 
some  work  was  done  l>y  the  appellants,  as  his  legal  representatives.  The 
referee  has  found  that  the  appellants  thereafter  abandoned  the  work  under 
the  contracts,  and  the  respondent  was  compelled  to  complete  them.  There 
is  no  doubt  but  that  theevidence  fully  justified  the  referee  in  this  finding.  It 
was  testified  to  not  only  by  the  plaintiff,  and  several  witnesses  on  his  behalf, 
but  Mrs.  Guilfoyle  herself  practically  admits  it,  and  even  admitted  it  in  writ- 
ing, although  on  the  trial  she  claimed  that  she  did  not  fully  understand  the 
language  of  the  receipts  given  by  her,  as  well  as  that  she  did  not  understand 
the  full  purport  of  the  contract;  but  iier  acts  and  declarations  in  regard  to  the 
abandonment  are  clear  and  decisive.  This  contract  was  an  entire  one.  It 
required — First,  the  doing  of  the  entire  work  on  138tl)  street;  second,  the 
taking  of  all  that  excavation  to  Edgcombe  avenue  or  132d  street;  third,  the 
paying  of  $1,500  to  the  plaintiff  out  of  the  moneys  obtained  on  138th  street; 
and,  fourth,  the  receipt  by  Guilfoyle  of  one-half  of  the  132d-Street  money, 
after  paying  for  the  material.  None  of  these  promises  and  covenants  on  the 
part  of  William  Guilfoyle  were  carried  out,  either  by  him  or  his  administra- 
tors. None  of  the  contracts  were  fully  completed,  and  none  of  the  moneys 
paid.  The  138th-Street  contract  was  not  substantially  completed,  as  only 
$844  had  been  earned  by  all  of  the  parties  up  to  June  13,  1887.  It  is  there- 
fore a  contract  in  which  the  price  is  not  divisible,  and  in  which  no  payment 
could  be  demanded  until  performed  entirely,  or  at  least  substantially.  But- 
ler V.  BuUer,  77  N.  Y.  472;  Smith  v.  Brady,  17  N.  Y.  173;  Crane  v.  Knubel, 
61  N.  Y.  645.  And  it  is  well  settled  that  where  there  is  an  abandonment  of 
the  work  by  a  mechanic  before  its  completion,  without  any  fault  of  the 
owner,  there  can  be  no  lien.  Phil.  Mech.  Liens,  193;  Kinnyv.  S?ierman,  28 
111.  520;  Dennistoun  v.  MeAllister,  4  E.  D.  Smith,  729;  McNeil  v.  Clement.  2 
Thomp.  &  C.  363;  15  Amer.  &  £ng.  Enc.  Law,  p.  78,  and  cases  there  cited. 
But  appellants  contend  that  the  respondent,  after  Guilfoyle's  death,  made 
a  contract  with  his  widow,  before  letters  of  administration  were  granted, 
"whereby  she  individually  undertook  to  complete  the  work,  and  that  thereby 
the  personal  representatives  of  Guilfoyle  were  prevented  from  doing  it,  or 
were  relieved  from  the  necessity  of  completing  the  work,  and  consequently 
that  they  had  a  valid  lien  at  least  for  the  work  actually  done  by  Guilfoyle  lie- 
fore  his  death.  The  difficulty  with  this  position  is  that  there  is  no  finding  by 
the  referee  that  such  a  contract  was  ever  made,  nor  was  there  any  request 
made  to  him  to  find  that  fact.  We  have  examined  the  testimony  upon  that 
subject,  and  do  not  think  that  it  would  have  justified  such  a  finding  on  the 
part  of  the  referee  had  it  l>een  made.  It  is  true  that  there  was  a  conversa- 
tion between  the  respondent  and  Mrs.  Guilfoyle  soon  after  her  husband's  death, 
and  before  her  appointment  as  administratrix,  in  regard  to  the  continuance 
of  the  work,  but  we  think  it  looked  to  the  continuance  of  that  work,  not  by 
Mrs.  Guilfoyle,  on  her  own  account,  but  as  representative  of  the  estate,  when 
she  should  have  been  appointed  such;  at  any  rate,  it  is  clear  that  nutliing  was 
done  on  the  faith  of  that  conversation  until  after  she  and  Mr.  King  were  ap- 
pointed administratrix  and  administrator  of  Guilfoyle's  estate  on  the  30th 
day  of  April,  1887,  and  the  money  referred  to  in  that  conversation  was  not 
loaned  until  the  2d  of  May,  1887.  Besides  this,  it  is  difficult  to  see  how  the 
making  of  such  an  agreement  with  Mrs.  Guilioyle,  the  widow,  could  relieve 
Mrs.  Guilfoyle,  the  administratrix,  from  performing  the  contract;  she  cannot 
thus  separate  herself  into  two  different  characters,  so  as  to  rel  ieve  her  in  one  ca- 
pacity from  doing  the  work  which  she  undertook  to  do  in  the  other.  Had  ihe 
lien  been  filed  merely  for  work  done  by  William  Guilfoyle  in  his  life-time,  and 
which  he  was  prevented  from  completing  on  account  of  his  death,  it  is  possible 
that  it  would  have  been  held  sufficient  to  maintain  an  action  upon  a  quantum 
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meruit  under  such  circumstances.  Bat  it  was  not  the  theory  upon  which  the 
liens  were  Hied.  The  appellants  contend  eitlierthat  they  had  fully  completed 
the  work,  or  had  been  prevented  from  so  doing  hy  the  respondent,  which  is  not 
the  case.  Having  arrived  at  this  conulusion,  it  is  not  necessary  to  determine 
whether  or  not  the  lien  is  invalid  because  the  defendants  have  not  staled  therein 
the  terms,  time  given,  and  conditions  of  the  contract,  or  whetlier  or  not  the 
lien  is  invalid  because  the  personal  repres'entatives  of  the  deceased  liad  noriglit 
or  authority  to  tile  the  lien  for  work  done  during  tlie  life  of  William  Guil< 
foyle.  It  may  be  further  said  that  the  conclusion  to  which  we  have  arrived 
works  no  substantial  Injustice  to  the  appellants.  The  plaintiff  was  entitled 
to  $1,500,  and  to  have  his  work  done  on  138tli  street,  and,  besides  that,  fill- 
ing furnished  for  132d  street  and  Edgcombe  avenue.  Instead  of  receiving 
this  money  with  this  work,  be  wits  obliged  to  finish  the  work  under  the  eu- 
tire  contract,  under  penalties  for  delay  imposed.  Up  to  July  15. 1887,  he  and 
Guilfoyle  an<l  Gullfoyle's  representatives  together  h.nd  only  earned  $844.52; 
the  S1.5U0  he  never  received.  In  the  £dgcomt>e- Avenue  contract  the  amount 
earned,  according  to  the  city  surveyor,  on  the  16th  of  June,  1887,  when  he 
took  the  measurements,  was  7,465  cubic  yards,  which,  at  25  cents  per  yard, 
amounted  to  $1,866.25.  Giiilfuyle  was  paid  $1,500  on  account  of  this  con- 
tract. Had  Guilfoyle  lived  and  kept  the  contract,  and  worked  steadily  on  it 
until  the  16th  of  June,  there  would  then  have  been  due  to  him  only  $366.25. 
But  from  the  1st  to  the  16th  of  June,  the  plaintiff  was  engaged  in  doing  the 
work  which  Guilfoyle  should  have  done,  and  it  is  much  more  than  probable 
that  that  work,  together  with  the  penalties,  would  have  left  nothing  whatever 
due  upon  that  contract.  As  to  the  132d.Street  contract,  it  was  shown  that  the 
ptaintifT,  after  the  abandonment  of  it  by  Guilfoyle  and  his  representatives, 
furnished  8,000  cubic  yards  of  tilling.  There  is  no  evidence  from  which  we 
can  determine  how  much  filling  Guilfoyle  did.  If  he  had  furnished  the  whole 
remaining  4,177  yards  at  28  cents,  there  would  have  been  due  on  this,  $1,169.56. 
from  wliicb  should  have  been  deducted  the  penalties  caused  by  delay,  leaving 
a  balance  of  $489  only,  of  which  Guilfoyle  would  have  been  entitled  to  one- 
half,  $244.50,  after  the  payment  for  stone  curbing,  the  price  of  which  has  not 
been  proved  in  this  case,  but  which  in  all  probability  equaled  this  amount. 
Besides  that,  in  this  particular  case,  tlie  respondents  and  Guilfoyle  were 
jointly  interested  in  it,  and  in  the  profits  to  be  made  from  it.  It  is  therefore 
difficult  to  perceive  how  any  lien  could,  under  such  circumstances,  be  ac- 
quired by  one  of  the  parties  as  against  the  other.  The  judgments  in  each  of 
these  cases  should  therefore  be  aifirmetl,  with  costs.     All  concur. 


Herbert  v.  Lawbemcb. 
{Common  Pleaa  of  New  York  City  and  Cvuntv,  Speckil  Term.   October,  1801.) 

Ofbntko  Default— Withdrawal  of  Answbk— Unadthohizbd  Act  of  Attoknbt. 

Where  defendant's  attorney  withdraws  tlie  answer,  without  the  knowledge  of 
defendant,  because  his  retainer  has  not  been  paid,  and  j  udgment  by  del anlt  is  there- 
npon  entered,  and  plaintiff  has  not  in  the  mean  time  lost  any  witness,  defendant 
will  be  permitted  to  come  in  and  defend  the  action;  the  judgment  being  allowed  to 
■land  as  security.    DenUni  v.  Noyes,  6  Jotiiis.  296,  followed.' 

Action  by  Wilfrid  L.  Herbert  against  Bryan  Lawrence.     Defendant  moves 
to  vacate  a  judgment  entered  by  default  on  May  7,  1877.    Motion  granted. 
Zahdiel  S.  Sampson,  for  plaintiff.     Albert  H.  Attetbury,  for  defendant. 

BoOKSTAVER,  J.  This  action  whs  commenced  to  recover  damages  for  an 
alleged  assault  committed  on  the  28th  of  August,  1874.  The  action  was  com- 
menced on  or  about  the  I2th  day  of  May,  1876.  by  the  service  of  a  summons 

'As  to  relief  from  unauthorized  act  of  attorney,  see  Milbank  v.  Jones,  (Super.  Ct.) 
)T  N.  Y.  Supp.  4(W. 


Digitized  by CaOOQlC 


96  HBW  YORK  SUPPLEMENT,  VOl.  18.  [C.  P.  N.Y. 

and  complaint  upon  the  defendant.  As  appears  from  the  papers,  under  the 
direction  of  liis  father  he  took  these  to  Mr.  Horatio  F.  Averill,  who,  on  the 
31st  of  May,  1876,  interposed. an  answer.  No  retainer  was  paid  to  Mr.  Aver- 
ill  at  that  time  or  at  any  subsequent  time,  although  he  frequently  wrote  to 
the  defendant  for  the  same,  amJ  finally  noti tied  him  that,  unless  such  retainer 
was  paid  by  a  certain  time,  lie  would  withdraw  the  answer.  On  behalf  of 
defendant  it  is  claimed  tliat  none  Of  these  letters  ever  reached  him,  having 
been  sent  to  him  at  his  fatlier's  address,  and  he,  on  account  of  differences 
between  himself  and  his  father,  having  left  his  father's  bouse,  and  subse- 
quently gone  to  Augusta,  6a.,  where  lie  has  ever  since  resided.  The  answer 
was  withdrawn  on  the  11th  of  December,  1876,  and  on  the  7tli  of  May,  1877. 
judgment  was  entered  on  an  assessment  of  damages  by  a  sheriff's  jury,  as  on 
a  default.  It  is  this  judgment  which  the  defendant  now  seeks  to  set  aside. 
The  defendant  claims  that  Mr.  Averill  had  no  power  or  authority  to  with- 
draw  the  answer,  and  to  allow  judgment  to  go  as  by  default.  As  a  gen- 
eral rule,  where  an  attorney  appears  for  a  client  in  an  action,  he  thereby  un- 
dertakes the  conduct  of  it  to  its  termination,  {Harris  v.  Oshaume,  2  C^.  & 
M.  629;  Rothery  v.  Mnnntngs,  1  Barn.  &  Adol.  17,)  and  lie  is  not  at  liberty 
to  abandon  it  without  reasonable  cause  and  reasonable  notice,  (Ificholls  v. 
Wilson,  11  Mees.  &  W.  106,  Law  J.  12  £xch.  266.)  But  the  attorney  may 
give  such  notice  for  any  reasonable  cause,  as  the  want  of  funds,  etc.  Iforde- 
eat  V.  Solomon,  Sayers,  173 :  Menzies  v.  Sodrigues,  1  Price,  92.  In  this  case 
Mr.  Averill  undoubtedly  had  a  right,  under  the  circumstances,  to  withilraw 
from  the  action,  but  whether  be  had  a  right  to  withdraw  the  answer  is  an- 
other question.  In  respect  to  this,  the  general  rule  is  that  au  attorney  has 
plenary  power  in  conducting  a  suit,  and  can  bind  his  client,  in  spite  of  con- 
trary instructions  from  him.  His  power  in  this  respect,  however,  I  think  is 
limited  to  those  acts  which  conduce,  or  tend  to  conduce,  to  the  success  of  his 
client.  The  withdrawal  of  the  answer  in  effect  amounted  to  a  confession  of 
judgment,  or  at  least  to  a  confession  that  there  was  no  defense  to  the  action, 
and  left  it  to  a  sheriff's  jury  to  assess  the  damages.  In  Denton  v.  Noyes,  6 
Johns.  296,  an  attorney  appeared  and  confessed  judgment  against  the  defend- 
ant without  authority.  The  court  (Chief  Justice  Kent  presiding)  opened  the 
default,  but  allowed  the  judgment  Costand  as  security.  One  judire  dissented, 
on  the  ground  that  the  judgment  should  be  set  aside  in  toto.  This  case  de- 
cides— First,  that  an  attorney  has  no  power  to  confass  judgment  without  au- 
thority, although  the  judgment  so  confessed  is  not  irregular;  and,  second, 
that  such  a  judgment  will  be  opened  upon  a  proper  application,  without  any 
regard  to  the  client's  remedy  against  his  attorney.  This  doctrine  has  recently 
been  affirmed  by  the  court  of  appeals,  although  it  intimates  that  the  judg- 
ment in  the  case  of  Denton  v.  Noyes  should  have  been  vacated.  Vilas  v. 
Hailroad  Co.,  123  N.  Y.  440,  457,  25  N.  E.  Kep.  941.  In  Campbell  v.  Bris- 
tol, 19  Wend.  101,  it  was  decided  that,  if  the  attorney  was  insolvent,  the 
judgment  would  be  absolutely  vacated.  In  this  case,  Mr.  Averill  has  been 
dead  for  years  and  his  estate  settled,  and  the  remedy  of  the  defendant,  if  any, 
would  be  very  difficult  of  realization.  It  also  appears  from  the  affidavits  sub- 
mitted in  this  case  that,  although  the  cause  of  action  arose  more  than  15  years 
ago,  the  plaintiff  in  this  case  has  not  been  deprived  of  any  witness  he  might 
have  had  at  the  time  the  default  was  taken,  inasmuch  as  he  himself  testities 
that  there  was  no  one  present  at  the  time  of  the  assault  except  friends  of  the 
defendant;  consequently  he  would  have  been  his  only  witness,  and  he  is  still 
alive  and  able  to  appear  in  court.  The  affidavits  presented  on  behalf  of  the 
defendant  convince  me  that,  since  his  residence  in  Augusta,  Ga.,  the  defend- 
ant has  maintained  a  good  character  for  truth  and  veracity,  and  I  am  there- 
fore compelled  to  believe  him  when  he  says  that  he  has  had  no  notice  what- 
ever of  the  entry  of  judgment  in  this  action.  At  the  same  time  it  seems  to 
me  that  he  has  neglected  this  case,  and  omitted  to  do  what  a  pru  lent  man, 
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knowing  tbe  circnrostancea,  would  have  done,  in  mnking  no  Inquirsr  as  to 
wtiettier  a  judgment  had  been  obtained  against  hi m,. and  I  am  therefore  in- 
clined to  follow  the  course  pursued  in  Denton  v.  Noyes,  supra,  by  allowing 
the  defendant  to  come  in  and  defend  this  action  upon  the  payment  of  plain- 
tiff's taxable  costs,  and  allowing  tbe  judgment  to  stand  as  security.  Motion 
granted,  with  SlU  codts  to  the  plaintiff. 


CoNDiT  0.  Sill. 
{.Common  Pleas  cf  New  York  CUy  and  Countu,  Oeneral  Term.   February  1, 1893.) 

1.  Factobs  akd  Brokebs— Action  roK  CJomfissioKS— Dodblb  Emflotmbnt. 

Id  an  Action  by  a  real-estate  broker  to  recover  commiasions  on  an  exchange  of 
property  effected  by  bim,  it  appearing  that  plaintiff  was  in  the  employ  of  both  par-' 
ties  to  the  exchange,  tbe  court  erred  in  excluding  the  testimony  of  defendant  tend- 
ing to  show  that  be  was  ignorant  of  tbe  double  employment  of  plaintiff,  of  whiob 
plaintiff  testified  that  defendant  was  informed. 

9.  Same— EviuBNCE. 

The  nature  of  the  transaction  being  such  as  to  cast  suspicion  on  platntilT  and  he 
being  tbe  only  witness  on  bis  behalf,  tbe  court  erred  in  directing  a  verdict  for  him, 
but  sbonld  have  submitted  the  case  to  tbe  jury. 

Appeal  from  city  coui't,  general  term. 

Ai  tion  by  Frederick  A.  Condit  against  Charles  Sill.  From  a  judgment  of 
the  general  term  of  the  city  court  affirming  a  judgment  of  the  trial  term,  de- 
fendant :ip|)e:il.<.    Reversed. 

Argued  before  Bookstaver,  Bischoff,  and  Peyoe,  JJ. 

Sutler,  titillman  &  Hubbard,  {Henry  H.  Whitman  and  Adrian  H.  Joline, 
of  counsel,)  for  appellant.  Cannon  &  AtioaUr,  (Henry  &.  Atvmter,  of  coun- 
sel,) for  respondent. 

Bookstaver,  J.  This  action  was  brought  to  recover  the  sum  of  91,000, 
and  interest,  as  commissions  alleged  to  have  been  earned  by  the  plaintiff, 
and  agreed  to  be  paid  by  defendant,  for  effecting  an  exchange  of  real  estate 
belonging  to  the  latter.  Much  of  appellant's  evidence  was  excluded  upon 
the  trial,  and  it  is  apparent  to  us  that  the  judgment  recovered  was  for  serv- 
ices which  resulted  in  no  benefit  whatever  to  the  appellant.  In  the  view  we 
take  of  this  case,  it  is  unnecessary  for  us  now  to  determine  wlietlier  or  not 
the  agreement  sued  on  was  fulfilled  by  the  mere  procuring  of  a  contract  for 
the  exchange  of  property,  or  whether  that  agreement,  being  a  departure  from 
the  usual  language  of  such  agreements,  did  not  call  for  the  full  execution  of 
the  contract,  culminating  in  an  exchange  of  deeds,  considering  the  fact  that 
tbe  alleged  owner  of  the  property  in  New  York,  to  be  exchanged  for  the  ap- 
pellant's property,  bad  obtained  title  merely  for  the  purpose  of  carrying  out 
the  exchange,  and  was  not  a  man  of  suflScient  means  to  respond  in  damages 
in  case  of  his  inability  to  do  so,  and  considering  tbe  suspicious  way  in  which 
the  contract  of  exchange  was  brought  about.  It  appears  from  the  testimony 
that  the  plaintiff  himself,  who  was  the  only  witness  on  his  belmlf,  testified 
that  Benson  and  McGillivray  both  employed  him  to  sell  the  Sixty-Ninth  street 
houses;  they  were  on  his  books;  he  Induced  McGillivray  to  buy  them  of  Ben- 
son, and  got  the  latter  to  trade  with  Sill.  Defendant's  counsel  contends  that, 
inasmucli  as  this  was  brought  out  on  the  cross-examination  of  the  plaintiff, 
it  cannot  avail  him  on  this  appeal  to  establish  the  fact  that  the  respondent 
was  agent  for  both  parties.  But  it  appeiirs  that  thereafter  the  plaintiff  vol- 
unteered the  following  testimony:  "Hugh  McGillivray,  the  man  who  entered 
into  the  contract  with  Dr.  Sill,  (appellant,)  was  the  same  person  who  was  a 
joint  owner  of  the  property  in  Sixty-Second  street.  I  was  never  employed  by 
Mr.  McGillivray  any  more  than  any  other  customer  who  sends  me  property  to 
sell.  I  never  had  sold  any  property  for  him.  I  have  got  millions  of  dollars  of 
property  on  my  books  from  owneis  that  I  never  saw,  and  do  not  know  any- 
v.l8N.Y.s.no.2 — 7 
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thing  abont.  I  write  to  them,  and  I  get  anybody  who  wants  to  buy  Iheii 
property  or  trade  for  it.  Up  to  the  time  this  doable  deal  or  three-cornered 
deal  took  place,  I  never  did  any  business  for  McGiilivray."  This,  as  well  as 
other  evidence  in  tlie  case,  conclusively  shows  that  the  respondent  was  act- 
ing as  agent  for  McGiilivray,  as  well  as  for  Dr.  Sill.  It  is  well  settled  tliat 
where  a  broker,  employed  to  find  a  purchaser  of  land,  fails  tu  disclose  the 
fact  that  he  was  already  in  the  employ  of  the  person  who  subsequently  pur- 
chased it,  be  is  precluded  from  a  recovery  of  commissions.  Piatt  v.  Baldwin,  2 
City  Ct.B.  281;  FTatAfTW  v.  OotwoZZ,  IE.  D.  Smith,65;  Vanderpoelv.Kearm, 
2  E.  D.  Smith,  170;  Durdop  v.  Richards,  2  £.  D.  Smith,  181;  Kotoe  v.  Steveiu, 
68  N.  T,  621;  Connell  v.  Smith,  {N.  T.  Law  J.  Sept.  14,  1891.)  But  the 
court  below,  in  its  opinion,  says  "the  defendnnt  was  not  entitled  to  a  reversal 
of  the  judgment,  because  he  didn't  plead  that  plaintiff  was  in  the  employ  of 
the  oilier  party."  •  Duryee  v.  Lester,  75  N.  Y.  442,  is  cited  in  support  of  this 
proposition;  but  that  case  is  not  an  authority  for  such  a  proposition.  There 
the  court  merely  held  that  the  point  should  have  been  raised  at  the  trial,  and 
it  was  too  late  to  rai^e  the  question  fur  the  first  time  on  appeal.  Martin  v. 
Bliss,  (Sup.)  10  N.  Y.  Supp.  886.  There  can  be  no  doubt  that  .in  the  case 
now  under  consideration  this  question  was  sufficiently  raised  at  the  trial;  and 
the  fact  appeared  by  the  plaintiff's  own  testimony,  not  brought  out  on  cross- 
examination,  but  volunteered,  to  which  there  had  been  no  exception  inter- 
posed. Inasmuch  as  the  plaintiff  had  given  this  testimony,  and  had  further 
testified  that  the  appellant  "knew  the  whole  ins  and  outs  of  the  case  from  be- 
ginning to  end,"  we  think  it  was  error  to  exclude  the  testimony  of  Dr.  Sill, 
tending  to  show  that  he  was  in  ignorance  of  the  double  employment  of  the 
respondent,  and  he  had  never  been  informed  of  it  by  him.  It  has  frequently 
been  held  that  a  broker  cannot  recover  In  case  of  a  double  employment  unless 
it  appears  that  both  parties  were  fully  informed  he  was  acting  for  both,  and 
assented  to  it.  This  the  plaintiff  was  allowed  to  show,  and  the  defendant 
was  not  allowed  to  controvert.  The  error  we  think  is  apparent  from  what 
occurred  on  the  trial  when  the  justice,  in  denying  a  motion  to  dismiss  the 
complaint,  said:  "The motion  is  denied,  un  the  ground  that  the  matter  is  not 
pleaded,  and  that  there  is  no  evidence  to  show  that  if  such  was  the  case  it 
was  not  known  to  all  parties." 

The  plaintiff  being  the  only  witness  on  his  behalf,  we  think  the  court  erred 
m  directing  a  verdict  in  his  favor,  in  view  of  the  suspicious  facts  and  circum- 
stances which  were  proved  in  the  case.  It  has  been  held  that,  under  suoh 
circumstances,  the  case  should  be  submitted  to  the  jury  for  their  determina- 
tion. Kavanagh  v.  Wilson,  70  N.  Y.  177;  Qilderaleeve  v.  Landon,  73  N. 
y.  609;  WohJ/ahrt  v.  Beekert,  92  N.  Y.  490;  and  Kahn  v.  Lesser,  infra, 
(announced  at  this  general  term,)  where  Kelly  v.  Burroughs,  102  N.  Y.  93, 
o  IT.  £.  Bep.  109,  is  commented  on  and  distinguished.  We  therefore  think 
the  judgment  in  this  case  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  the  appellant  to  abide  the  event. 


Kahn  «.  Lbsseb  et  at. 
ICommmi  Pleas  of  New  York  City  and  County,  Oeneral  Term.    Pebmary  1, 1899.) 

VAiJViTr  OP  Foreign  JuDaHBNT— nKACTBORiZBD  Appbaranoe— EvrDCNOE. 

In  an  action  on  a  foreign  judgment,  defendant  alleged  that  the  judgment  was  le- 
covered  against  bim  and  others  on  an  unauthorized  appearance  by  counseL  There 
was  no  evidence  as  to  the  invalidity  of  the  appearance  except  that  of  defendant 
and  of  his  co-defendants  in  the  original  action,  who  had  been  his  partners.  Held, 
that  the  fact  that  the  co-defendants  did  not  authorize  the  appearance  was  no  cor- 
roboration of  defendant's  allegation,  since,  the  partnership  being  dissolved,  they 
bad  no  power  to  retain  counsel  for  bim,  and  tliat,  defendant's  contention  being 
left  thus  unsupported,  except  by  bis  own  testimony,  a  question  was  raised  for  the 
jury,  whose  verdict  determining  the  weight  of  the  evidence  should  not  be  dis- 
torbied. 
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Appeal  from  city  court,  general  term. 

Action  by  Panline  Kalin  against  Joseph  S.  Lesser  on  a  Judgment  of  the 
superior  court  of  ttie  county  of  Milwaukee,  state  of  Wisconsin,  rendered 
against  Joseph  S.  Lesser,  Isaac  Lewis,  and  Alexander  Cable,  as  copartners. 
The  record  of  the  case  in  the  Wisconsin  court  recites  the  appearance  of  the 
defendants  by  attorneys.  Lesser  alone  resists  this  action;  and  he  alleges 
that  he  was  not  served  in  the  Wisconsin  suit,  and  that  the  appearance  of  the 
attorneys  therein  for  the  defendants  was  officious  and  unautliurized.  In  ad- 
dition to  the  recital  in  the  record  from  Wiscuifsih,  the  evidence  shows  that. 
in  fact,  the  defendants  did  purport  to  appear  by  attorney  in  the  action.  On 
the  other  hand,  the  defendant  herein  testified,  without  contradiction,  that  he 
did  not  retain  the  attorneys,  and  never  authorized  them  to  appear  in  his  be- 
half. In  the  Wisconsin  action,  an  attachment  was  levied  on  the  property  of 
the  defendants.  Pending  the  action,  defendant  was  a  resident  of  the  state 
of  New  York. 

On  the  conclusion  of  the  evidence,  the  defendant  moved  for  a  nonsuit,  and 
a  direction  in  his  favor,  on  the  ground  that  the  court  in  Wisconsin  did  not 
acquire  jurisdiction  of  his  person,  and  that  so  the  judgment  of  tliat  court  was 
Ineffectual  to  bind  blm;  and  to  a  denial  of  the  motion  he  duly  excepted. 
With  an  entirely  unexceptionable  charge,  the  court  below  submitted  to  the  jury 
whether  the  Wisconsin  court  acquired  jurisdiction  of  thedefendant,  and  upon 
that  issue  they  found  for  the  plaintiff.  Prom  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed.    Por  prior  report,  see  16  N.  Y.  Supp.  154. 

Argued  before  Bookstaver,  Bischoff,  and  Pkyor,  JJ. 

E.  Joseph;  {Arthur  Thurber,  of  counsel,)  for  appellant.  Paul  Jtmes,  for 
respondent. 

Prtok,  J.  The  single  question  for  determination  is  whether  the  evidence 
was  sufficient  to  take  the  case  to  the  jury  on  the  issue  as  to  the  jurisdiction 
of  the  Wisconsin  court  over  the  person  of  the  defendant.  A  judgment  in 
Wisconsin,  proceeding  by  attachment  alone,  would  be  wholly  ineffectual  to 
sustain  the  action.  Cooper  v.  Reynolds,  10  Wall.  808,  818;  Cochran  v. 
Fiteh,  1  Sandf.  Ch.  142.  Nor  is  the  other  position  of  the  respondent  one 
whit  more  tenable,  namely,  that  the  appellant  was  precluded  to  impeach  the 
Wisconsin  judgment  because  by  the  federal  statute  it  has  the  same  effect  in 
this  state  as  is  imparted  to  it  by  the  law  of  the  forum.  T)ie  argument  is 
vicious,  as  begging  the  question  by  assuming  the  validity  of  the  judgment  in 
Wisconsin;  whereas,  for  defect  of  jurisdiction,  the  judgment  would  be  a  nul- 
lity in  Wisconsin,  and  so  ot  no  efficacy  there,  or  elsewhere.  Christmas  v. 
Russell,  5  Wall.  805;  Starbuek  v.  Murray,  5  Wend.  148;  Kerr  v.  Kerr,  41  N. 
Y.  272,  275;  JETo^Vmtn  v.  Hoffman,  46  N.  Y.  30;  Ferguson  v.  Crav^ord,  70 
N.  Y.  253,  262,  263.  Neither  can  the  judgment  under  review  be  upheld  by 
the  doctrine  of  Denton  v.  Noyes,  6  Johns.  296;  Hamilton  v.  Wright,  37  N. 
Y.  502;  and  Brotm  v.  Nichols,  42  N.  Y.  26,— namely,  tliat  a  judgment  ob- 
tained upon  the  unauthorized  appearance  of  an  attorney  is  conclusive  on  the 
party  In  a  collateral  proceeding;  for  the  principle  of  those  cases  has  been  lim- 
ited in  operation  by  the  court  of  appeals  to  domestic  judgments.  Vilas  v. 
Railroad  Co.,  128  N.  Y.  441, 456,  457, 25  N.  E.  Rep.  941.  And  so  the  question 
recurs:  The  defendant  not  having  been  served  with  process  in  the  Wisconsin 
action,  being  non-resident  in  that  state,  was  the  evidence  of  an  unauthorized 
appearance  for  him  by  the  attorneys  whose  appearance  the  record  recites, 
and  who  did  in  fact  appear,  so  conclusive  as  to  justify  the  court  in  withdraw- 
ing the  issue  from  the  jury?  Undoubtedly,  the  presumption  of  jurisdiction 
prevails  in  favor  of  superior  courts;  but  the  presumption  may  be  repelled  by 
extrinsic  evidence,  and  even  the  recital  of  an  appearance  in  the  record  is  not 
conclusive  on  the  party.  Ferguson  v.  Crawford,  70  N.  Y.  258,  257.  Then 
the  case  stands  thus:    In  support  of  jurisdiction  in  the  Wisconsin  court  we 


Digitized  by CaOOQlC 


100  KEW   YORK  SUPPLEMENT,  Vol.  18.  [C.  P.  N.Y. 

have  the  legal  presumption  and  the  record  recital,  while  in  impeachment  of 
the  jurisdiction  we  have  the  uncontradicted  testimony  of  the  appellant  that 
he  never  authorized  an  appearance  on  his  behalf.  The  presumption  and  the 
recital  constitute  plenary  proof  of  jurisdiction  unless  and  until  their  force 
be  overcome  by  contrary  evidence.  The  fact  that  appellant's  co-defendants 
in  Wisconsin  did  not  authorize  the  appearance  is  no  corroboration.of  the  alle- 
gation that  he  did  not  authorize  it;  for,  the  partnership  being  dissolved,  they 
liad  no  power  to  retain  an  attorney  for  him.  It  results,  therefore,  that,  since 
the  evidence  of  no  appearance  by  appellant  consists  exclusively  of  his  own 
testimony,  an  issue  was  raised  for  tlie  jury;  and,  as  we  liave  no  jurisdiction 
to  estimate  the  weight  of  proof  In  the  court  below,  our  only  alternative  is  to 
affirm  the  judgment.  Kavanagh  v.  WiUon,  70  N.  Y.  177;  QUdersleme  v. 
London,  73  N.  Y.609;  Wohlfahrt  v.  Beakert.  92  N.  T.  490.  Notwithstand- 
ing the  head-note  in  Kelly  v.  Burroughs,  102  N.  Y.  93.  (6  N.  E.  Rep,  109,) 
the  doctrine  of  these  cases  is  not  impugned;  for  in  Kelly  v.  Burroughs,  102 
N.  Y.  96.  (6  N.  E.  Rep.  110,)  it  appeared  that  there  "was  no  conflict  of  evi- 
dence, or  anything  or  any  circumstance  from  which  an  inference  against  the 
fact  testified  to  by  the  party  could  be  drawn."  Judgment  affirmed,  with 
costs.    All  concur. 


RoBBiNs  et  cH.  V.  Downey. 

{Common  Pleas  of  New  York  City  and  County,  Qeneral  Term.    March  7, 1893.) 

1.  Appeai.— Sdpfioibnot  of  "Cabb"— Vkkdict  without  Evidence. 

A  verdict  unsupported  by  any  evidence  involves  error  of  law,  and  such  error 
may  be  reviewed  in  the  absence  of  a  certificate  that  all  tho  evidence  appears  in 
the  "case." 
9.  AooouNT  Stated— Wakt  of  Items. 

Plaintiff  rendered  monthly  statements  to  defendant,  which  were  received  with- 
out objection,  and  finally  presented  defendant  with  a  statement  of  balance  due, 
which  defendant  also  received  without  objection,  and  repeatedly  promlsod  to  pay. 
Held,  that  an  "account  stated"  was  shoivn  by  the  evidence,  though  the  last  state- 
ment did  not  contain  the  items  of  the  balance. 
8.  Same— Cnookoitionai.  Pbomise  to  Pat. 

It  is  not  necessary  that  there  be  an  unconditional  promise  to  pay  to  sustain  aa 
action  on  an  account  stated. 
16  N.  Y.  Supp.  205,  afQrmed. 

Appeal  from  city  court,  general  term. 

Action  by  Frank  W.  and  Arthur  J.  Robbins  against  Charles  Downey  on 
an  account  stated.  From  a  judgment  for  plaintifiCs,  defendant  appeals.  Af- 
firmed. 

Argued  before  Bookstaver.  Bisohoff,  and  Pryor,  JJ. 

Malcolm  Campbell,  for  appellant.    Phillips  <£  Avery,  for  respondents. 

Pryob,  J.  The  defense  being  simply  a  general  denial,  the  only  issue  for 
trial  was  whether  an  account  had  been  stated  between  the  parties,  (Field  v. 
Knapp,  108  N.  Y.  87,  14  N.  E.  Rep.  829;  Barker  v.  Hoff,  52  How,  Pr. 
S82;  Fuller  v.  Board,  2  Kan.  445.)  and,  in  fact,  no  other  question  was  liti- 
gated or  submitted  to  the  jury.  If  there  was  sufficient  proof  by  plaintiffs  of 
an  account  stated,  the  verdict  in  their  favor  concludes  the  case  In  this  court, 
no  matter  how  strong  the  evidence  to  the  contrary.  But  defendant's  conten- 
tion is  that  It  results,  as  a  necessary  inference  of  law  from  undisputed  evi- 
dence, that  no  account  bad  been  stated  between  the  parties.  The  respond- 
ents answer  that,  since  the  case  does  not  purport  to  contain  ail  the  evidence, 
the  appellant  is  precluded  to  raise  the  {)oint  that  the  verdict  Is  absolutely 
without  support;  but  a  verdict  without  evidence  Involves  error  of  law,  and 
such  error  we  may  review  in  thR  absence  of  a  certiflcHte  that  all  the  evidence 
is  before  us.  Halpin  v.  Insurance  Co.,  118  N.  Y.  165,  23  N.  E.  Rep.  482. 
The  proposition  upon  which  appellant  relies  is  that  a  bare  stateuieut  of  a 
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balance  due,  unaccompanied  by  any  account,  is  incapable,  though  accepted, 
of  constituting  an  account  stated.  But  in  a  boolt  of  the  highest  authority 
we  read  that  "the  rule  is  that,  if  a  fixed  and  certain  sum  is  admitted  to  be 
due  to  the  plaintiff,  for  which  an  action  would  lie,  that  will  be  evidence  ta 
support  a  count  upon  an  account  stated."  1  Saund.  PI.  &  £v.  48,  marginal. 
It  suffices  to  prove  some  antecedent  debt  or  demand  between  the  parties,  re- 
specting which  an  account  whs  stated,  and  a  balance  struck.  Knowles  v. 
Michel,  13  East,  249.  The  charges  may  be  nil  on  one  side,  and  an  ac- 
count stated  may  consist  of  a  single  item.  2  Chit.  Cont.  (11th  Ed.)  962. 
"An  account  stated  must  be  made  with  knowledge,  or  opportunity  of  knowl- 
edge, on  the  part  of  the  debtor,  of  all  the  circumstances."  Kinney  v.  Heatf 
ley,  (Or.)  7  Pac.  Bep.  359.  "To  prove  an  account  stated,  it  is  not  always 
necessary  to  show  actual  examination  and  assent."  Benites  v.  Bicknell, 
(Utah,)  3  Pao.  Rep.  206.  A  promissory  note  is  evidence  of  an  account  stated 
in  an  action  by  the  payee  against  the  maker.  Story  v.  Atkins,  2  Strange, 
719.    So  is  an  I.  0.  TT.     Highmore  v.  Primrose,  5  Maule  &  S.  65. 

In  the  case  before  us,  the  evidence  establishes  that  in  1889  and  1890  the 
plaintiffs  sold  goods  to  the  defemlant;  that  when  the  goods  were  delivered, 
they  rendered  statements,  with  items,  to  the  defendant,  and  also  furnislied 
him  statements  of  account  at  the  end  of  each  month;  that  subsequently  to 
the  last  delivery  of  goods,  and  to  tlie  last  payment  on  account,  tiie  plaintiffs 
presented  the  defendant  with  a  statement  of  balance  due,  to  the  amount  of 
C297.10,'to  which  balance  defendant  made  no  objection,  but,  on  the  con- 
trary, repeatedly  promised  to  pay  it.  2Tor  did  defendant  challenge  the  cor- 
rectness of  the  itemized  bills  or  of  the  monthly  statements.  We  are  of  opin- 
ion that  the  proof  is  ample  of  an  account  stated,  {Paper  Co.  y.  Moore,  104 
N.  Y.  680,  10  N.  E.  Rep.  861;  Wiley  v.  Brigham,  16  Hun.  106,^  and  hence^ 
the  evidence  conflicting,  tlmt  the  court  did  not  err  in  declining  to  withdraw 
the  issue  from  the  jury.  The  objection  to  evidence  of  defendant's  declai'a- 
tion  on  the  ground  that  be  liad  not  been  examined  respecting  them  is  plainly 
untenable,  for  no  foundation  is  necessary  to  the  competency  of  a  party's  own 
admissions.  Equally  untenable  is  defendant's  contention  that,  "to  sustain 
an  action  on  an  account  stated,  there  must  be  an  unconditional  promise  to 
pay ;"  the  familiar  rule  being  that  no  express  promise  is  necessary,  but  from . 
the  adjustment  of  the  account  the  law  implies  a  promise  to  pay. 

Appellant  urges  tiiat  the  promise  proved  against  him  was  lo  pay  wiien  he 
got  money  from  the  elevated  railway.  Assuming  the  fact,  still  it  was 
ineffectual  to  defeat  the  action.  A  consideration,  past  and  executed,  will  sup- 
port no  other  promise  than  such  as  would  be  implied  by  law,  (Koseorla  v. 
Thomas,  3  Q.  B.  234,)  and  hence,  "where  an  account  has  been  stated  be- 
tween parties,  and  a  balance  ascertained  to  be  due  from  one  of  them  to  the 
other,  the  law  Implies  a  promise  by  the  debtor  to  pay  on  request;  so  that  any 
ex  post  facto  promise  by  him  differing  in  its  nature  therefrom,  e.  g.,  to  pay 
on  a  particular  day  named,  would  be  nudum  pactum,  unless  made  upon  a 
new  consideration,"  {Hupkini  v.  Logan,  5  Mees.  &  W.  241,  249;  Broom, 
Comm.  326.)  But  if  defendant's  promise  to  pay  when  he  got  the  money 
were  valid,  be  himself  testifies  that  he  had  received  the  money.  Appellant 
predicates  error  of  the  proposition  in  the  charge  that  "any  account  presented 
by  a  creditor  to  a  debtor,  and  accepted  by  him,  no  matter  whether  it  is  an 
itemized  statement,  or  for  a  balance  due,  is  an  account  stated."  To  apire- 
hend  the  import  of  this  language,  we  must  construe  it  with  the  context;  and, 
so  reading  it,  we  observe  that  the  learned  trial  justice  charged  explicitly  that, 
in  order  to  find  a  verdict  for  plaintiffs,  the  jury  must  be  sittisfled  that  "plain- 
tiffs rendered  to  defendant  an  account  for  several  articles  of  merchandise, 
and  that  he  assented  to  tlie  correctness  of  that  account,  and  promised  tu  pay 
the  same."  Tiie  total  effect  of  the  charge  was  to  propound  the  law  cor- 
rectly.   Judgment  alhrmed,  with  costs.    All  concur. 
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PAISLBT  V.  Caset. 
{Common  Pleat  of  Jfao  Fork  City  and  Oountv,  QenanU  Term.    December  7,  ISBL) 

1.  Obnibai.  Aim  Sfboial  FuromoB. 

A  general  finding  by  a  judge,  at  yarianoe  witb  tbe  spedflo  facta  found,  mnst  be 
disregarded. 
i.  Same. 

Where,  in  an  action  to  reform  a  contract,  special  findlngrB  bjthe  court  that  plaln- 
tifl  agreed  to  pay  defendant  M,818  for  repairs  on  plaintiff's  premises;  that,  by  an 
error  of  tbe  draughtsman,  the  sum  was  stated  in  the  contract  as  $5,213 ;  and  that 
plalntUt  ezecutea  it  In  ignorance  of  the  mistake,— are  amply  supported  by  the  evi- 
dence, and  the  court  refuses  to  find  that  defendant  knew  of  the  error,  or  was  guilty 
of  any  fraud,  it  is  a  necessary  Inference  that  defendant  executed  the  contract  un- 
der a  mistake,  and  a  general  finding  that  the  evidence  failed  to  establish  any  mut- 
ual mistake  will  be  disregarded. 
S.  Bbfokmatiok  ov  Contkact— Vabiance. 

Where  the  complaint  alleged  that  the  contract  was  executed  by  plalntUt  under  a 
mistake,  and  by  defendant  with  fraudulent  knowledge,  proof  that  it  was  executed 
under  a  mutual  mistake  was  not  a  material  variance,  under  Ck>de  Civil  Proc.  {  639, 
providing  that  a  variance  between  a  pleading  and  the  proof  is  not  material,  unless 
it  has  actually  misled  the  adverse  party  to  his  prejudice. 
4.  Bamx— Laobes. 

Tbe  fact  that  plaintiff  was  negligent  in  falling  to  discover  the  error  before  sign- 
ing was  no  bar  to  his  relief,  where  defendant  waa  in  noway  prejudiced  bysuoh  neg- 
ligence. 

Appeal  from  special  term. 

Action  by  John  Paisley  against  Bichard  H.  Casey  to  reform  a  contract 
whereby  plaintifi  agreed  to  pay  defendant  $5,213  for  alterations  and  repairs 
on  plaintiff's  premises.  Judgment  directing  the  amount  to  be  reduced  to 
$4,213,  and  that  plaintiff  recover  91,000  paid  to  defendant  by  mistake.  De- 
fendant appeals.     A£Brmed. 

Argued  before  Dai.t,  C.  J.,  and  Bisohoff  and  Pbtob,  JJ. 

David  Leoentrttt,  for  appellant.  Jeroloman  di  Arrotosmith,  for  respond- 
ent. 

BiscHOFF,  J.  To  entitle  a  party  to  the  reformation  of  a  written  contract, 
it  is  incumbent  upon  tiim  to  show  affirmatively  either  that  it  was  executed, 
in  respect  to  some  material  matter  therein  omitted  or  contained,  under  a 
mutual  mistake,  or  that  one  of  them  executed  it,  in  respect  to  such  matter, 
under  a  mistake,  and  that  the  other  was  guilty  of  fraud  or  other  unconscion- 
able conduct  at  the  time  of  execution  by  liim.  S  Pom.  Eq.  Jur.  §8  845,  1376; 
Avery  v.  Assurance  Soc.,  117  N.  Y.  451,  458,  23  N.  E.  Bep.  3;  Bom  v. 
SohrenkeUen,  HON.  Y.  59, 17  N.  E.  Bep.  339;  Savings  Inst.  v.  Burdiek,  87 
N.  Y.  40;  Paine  Y.  Upton,  Id.  327;  Kilmer  v.  Smith,  77  N.  Y.  2^6;  Lan- 
ning  v.  Carpenter,  48  N.  Y.  409 ;  Pitcher  v.  Hennessey,  Id.  415.  In  the 
present  case  the  complaint  was  grounded  upon  the  mistake  of  the  plaintiff, 
and  tlie  alleged  inequitable  conduct  of  the  defendant,  in  that  be  executed  tbe 
'Contract  sought  to  be  reformed,  knowing  at  the  time  that  the  sum  of  $5,213. 
instead  of  $4,213,  was  erroneously  therein  stated  to  be  payable  to  him  for 
tbe  improvements  to  be  made  by  him  to  plaintiff's  premises;  such  conduct,  it 
proved,  being  fraud.  It  does  not  appear  that  the  trial  judge  found  the  fact 
of  sucb  knowledge  or  other  inequitable  conduct  on  the  part  of  the  defendant, 
nor  did  he  Qnd  that  defendant  did  not  have  such  knowledge,  or  that  be  was 
not  guilty  of  other  inequitable  conduct,  in  and  about  the  execution  of  the  con- 
tract by  liim;  and  while  in  such  a  case  the  appellate  court  may,  if  the  evi- 
dence would  warrant  it,  presume  in  support  of  the  judgment  that  a  fact  es- 
sential to  uphold  it  was  found  and  considered  by  the  trial  judge,  but  omitted 
from  the  findings  appeiiring,  (Sheldon  v.  Sherman,  42  N.  Y.  &4, 489;  Meyer 
V.  Lnthrnp,  73  N.  Y.  815.  321;  Hays  v.  Miller,  70  N.  Y.  112,  116;  (frant  v. 
Morse,  22  N.  Y.  323;  Rider  v.  Powell,  28  N.  Y.  310;  Doty  v.  Carolus,  81 N. 
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r.  5^;  Ohetiander  t.  8piea$,  45  K.  Y.  175.)  we  are  precladed  from  afford* 
ing  the  plaintiff  the  advantage  of  sacb  a  presumption,  liecause  of  the  pres- 
ence in  the  case  at  bar  of  the  refusal  of  the  trial  judge  to  find,  as  propositions 
of  fact  established  by  the  evidence  presented  on  plaintiff's  behalf,  that  the  de- 
fendant knew  of  the  error,  or  was  otherwise  guilty  of  fraudulent  conduct, 
when  he  executed  the  contract,  (Meyer  v.  Amidon,  45  N.  Y.  169, 174;  Com' 
itoek  V.  Ames,  1  Abb.  Dec.  411.  It  ia  clear,  therefoK,  that,  unless  the  flnd- 
ihgs  appearing  in  the  case  present  some  other  ground  wliich  supports  the  con- 
clusion that  plaintiff  is  entitled  to  the  relief  accorded  him  below,  the  judg- 
ment now  appealed  from  must  be  reversed.  We  are  of  the  opinion  that  the 
specific  facts  found,  and  which  upon  examination  appear  to  be  abundantly 
supported  by  evidence  of  the  conclusive  character  required  in  actions  of  this 
kind,  in  the  absence  of  knowledge  of  the  error  or  other  fraudulent  conduct  of 
the  defendant  at  tlie  time  of  the  execution  of  the  contract  by  him,  present 
such  other  ground,  and  admit,  seemingly,  of  no  other  rational  deduction  than 
that  the  contract  was  executed  by  both  parties  under  a  mutual  mistake  con- 
cerning the  sum  therein  mentioned  as  payable  to  the  defendant.  These  spe- 
cific facts  are  that  the  parties  to  this  action,  prior  to  the  execution  of  the  con- 
tract by  each  of  them,  orally  agreed  and  arranged  that  it  should  be  drawn  np 
and  prepared  for  their  signature  by  the  architect,  and  should  fix  $4,218  as 
the  sum  to  be  paid  by  plaintiff  to  the  defendant;  that  at  no  time  were  the 
terms  of  that  oral  agreement  and  arranaement  departed  from  by  either  party ; 
that,  through  the  error  of  the  draughtsman  employed  by  the  architect,  the 
sum  was  stated  in  the  contract  at  S5,213;  that  both  parties  executed  the  con- 
tract, and  that  plaintiff  did  so  in  ignorance  of  the  error,  and  believing  the 
contract  to  l)e  In  every  respect  in  accord  with  the  terms  of  the  oral  agreement. 
Kow,  if  it  be,  as  we  must  assume  from  the  absence  of  anything  appearing  to 
the  contrary,  that  defendant  did  not  know  of  the  error  and  was  not  guilty  of 
other  fraudulent  conduct  when  he  executed  the  contract;  if  be  agreed,  as 
found  by  the  trial  ji\,dge,  to  make  a  contract  at  84,218,  and  directed  it  to  be 
so  drawn  up;  if  the  sum  of  $5,213,  instead  of  84,213,  was  staled  in  the  con- 
tract through  an  error  by  the  draughtsman,  and  plaintiff  executed  the 
contract  under  a  mistake  as  to  the  sum  therein  mentioned, — how  did  the  de- 
fendant execute  it,  if  not  also  under  a  like  mistake?  We  do  not  lose  sight  of 
a  general  flnding,  made  at  the  request  of  the  defendant,  "that  the  eviilence 
presented  upon  the  trial  of  this  cause  does  uot  establish  any  mutual  mistake 
upon  the  part  of  the  plaintiff  and  defendant;"  but  it  is  a  well-defined  rule 
governing  the  construction  of  the  report  of  the  referee,  or  the  decision  of  a 
trial  judge,  that  a  general  flnding  at  variance  with  the  specific  facts  found 
must  be  disregarded,  {Bennett  v.  Buohaii,  76  N.  Y.  886;  Phelps  v.  Vlncher, 
SO  N.  Y.  69;>  and  In  the  application  of  this  rule  the  general  flnding  referred 
to  is  rendered  impotent  for  the  purposes  of  reversal. 

Neither  did  the  proof  of  mutual  mistake  in  the  execution  of  the  contract 
constitute  a  variance  of  so  grave  a  character  between  it  and  the  allegations 
of  the  complaint  as  to  amount  to  a  failure  of  proof.  I^laintiff  did  not  estab- 
lish his  cause  of  action  in  ail  the  details  in  which  it  wiis  alleged,  but  be  nev- 
ertheless substantiated  his  right  to  have  the  contract  set  forth  in  the  com- 
plaint reformed  in  the  particulars  mentioned  in  his  prayer  for  relief.  This, 
under  the  provi^ons  of  the  Code  of  Civil  Procedure,  §§  539'-541.  was  at  most 
a  variance  between  the  pleadings  and  the  proof,  which,  if  material,  was  amend- 
able, and,  if  immaterial,  could  have  been  disregarded,  and  the  fact  found  ac- 
cording to  the  evidence.  That  it  was  uot  material  in  the  case  before  us  is 
plainly  discernible  from  the  fact  that  the  evidence  required  to  prove  a  mutual 
mistake  of  the  parties  was  necessarily  embraced  in  that  required  to  establish 

'Code  Civil  Froc.  §  539,  provides:  "A  variance  between  an  allegation  in  a  pleading 
and  the  proof  is  not  material,  unless  it  has  actually  misled  the  adverse  party  to  his 
prejudice,  in  maiDtaining  bis  action  or  defense  upon  the  merita. " 
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the  mistake  of  the  plaintiff,  and  execution  with  knowledge  of  ttie  error  by  tba 
defendant;  tliat  it  was  therefore  relevant  to  the  issues  created  by  the  plead- 
ings; and  that  for  that  reason  the  defendant  was  not,  and  did  not  claim  to 
have  been,  misled  or  surprised  by  its  introduction  at  the  trial. 

Pursuant  to  defendant's  further  request,  the  trial  judge  found  as  matters 
of  fact  established  by  the  evidence  that  plaintiff  had  ample  opportunity  for 
the  inspection  of  the  contract  before  its  execution  by  him;  that,  with  the  ex- 
ercise of  ordinary  diligence,  plaintiff  could  have  discovered  the  discrepancy 
between  defendant's  written  offer  and  the  contract;  and  that  the  plaintiff 
was  negligent  in  that  he  failed  to  make  such  discovery.  Itdoes  not,  however, 
appear  that  in  consequence  of  such  negligence  the  defendant's  condition  was 
altered  in  any  respect,  or  that  be  sustained  any  loss,  or  was  prevented  from 
making  any  gain,  or  that  upon  the  reformation  of  the  contract  as  he,  as  well 
as  the  plaintiff,  intended  to  make  it,  and  the  return  of  the  sum  paid  him  in 
excess  of  the  sum  be  expected  to  receive  for  the  improvements  to  plaintiff's 
premises,  he  would  not  now  be  in  precisely  the  same  condition  in  which  he 
would  have  been  had  the  contract  originally  been  executed  as  the  parties  in- 
tended. In  such  a  case  plaintiff's  negligence  sliould  not  be  a  bar  to  his  relief, 
nor  should  the  defendant  be  permitted  to  avail  himself  thereof  to  his  uncon- 
scionable advantage  by  insisting  upon  the  performance  of  a  contract  neither 
intended  to  make,  (Savings  Inst.  v.  Burdick,  87  N.  Y.  40;  Andrews  v.  OH- 
lespie,  47  N.  Y.  487;  KUmer  v.  8mith,  77  N.  Y.  226.  J  or  to  retain  the  mon- 
eys to  which  he  had  no  claim  of  right,  and  which  he  knew  or  ought  to  tiave 
known  were  paid  to  him  under  mistake,  (LavareTuse  v.  Bank,  54  N.  Y.  433; 
Union  Nat.  Bank  of  Troy  v.  Sixth  Nat.  Bank  of  N.  T.,  43  N.  Y.  452; 
Mayer  v.  Mayor,  efc.,  63  N.  Y.  455.) 

We  have  considered  the  several  exceptions  to  the  trial  judge's  rulings  re- 
specting the  evidence,  and  nrged  on  this  appeal  for  reversal,  but  are  unable 
tu  agree  with  counsel  for  appellant  that  they,  or  any  one  of  them,  present  er- 
ror.   The  judgment  should  be  affirmed,  with  costs.    Al)  concur. 


Mack  v.  Ck>LLEBAN  et  dl. 

{Common  Pleat  of  New  York  CUy  and  OourUy,  General  Term.    March  7, 1893.) 

Mbceanics'  Libns — Patmkntb  to  Sdbcostraotob — Applioatios. 

The  saboontractor  cannot  apply  payments  to  him  by  the  contractor,  out  of  mon- 
eys paid  by  the  owner,  to  the  sausiactlon  of  a  demand  a^lnst  the  oontraotor  grow- 
ing out  of  other  transactions,  under  Laws  1885,  o.  812,  $  1,  rendering  the  owner 
liable  to  the  contractor  and  subcontraotors  for  the  amount  of  the  oontraot  only. 

Appeal  from  city  court,  general  term. 

Action  by  James  Mack  against  John  Golleran  and  others  to  enforce  a  me. 
ohanic's  lien.    From  a  judgment  for  plaintiff,  defendants  appeal.    Reversed. 
Argued  before  Bookbtaver,  Bisohofp,  and  Pkyob,  JJ. 
William  F.  Randel,  for  appellants.    Phillips  &  Avery,  for  respondent. 

BooESTATEB,  J.  This  actlon  was  brought  to  foreclose  a  mechanic's  lien 
against  two  buildings  known  as  "Nos.  128 and  130  West  Thirty-First  Street," 
in  this  city,  belonging  to  the  defendant  Constantine  Y.  King,  who  had  dis- 
charged the  lien  by  giving  a  lx>nd.  King,  as  owner,  made  a  contract  with 
the  appellant  Ckilleran,  whereby  Golleran  undertook  to  erect  the  buildings  in 
question.  He  sublet  the  contract  fur  such  erection,  with  the  exception  of  the 
plumbing  work,  to  Robert  H.  Andruss.  ■  Andruss  made  subcontracts  with 
various  mechanics,  including  one  for  the  biuestone  with  the  respondent. 
After  procetKling  with  the  work  for  some  time,  Andruss  abandoned  it  before 
the  third  payment  became  due  according  to  the  terms  of  the  contract.  At 
that  time  respondent  iiad  done  work  and  furnisiied  materials  to  the  amount 
of  $1,217,  as  found  by  the  trial  judge.    It  is  conceded  by  all  the  parlies  that 
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the  respondent,  before  filing  his  lien,  bad  received,  of  the  moneys  paid  to 
Colleran  on  this  job  by  the  owner,  the  sum  of  $1,114,  part  of  which  had  been 
paid  by  Colleran,  the  principal  contractor,  and  part  by  Andruss,  the  first  sub- 
contractor. Five  hundred  dollars  of  tlie  moneys  received  from  Andruss  was 
applied  by  the  respondent  (with  tlie  consent  of  the  former,  as  it  is  claimed) 
upon  an  old  debt  due  him  fruia  Andruss,  arising  on  other  transactions  en- 
tirely disconnected  with  the  work  in  question.  There  is  no  evidence,  how- 
ever, that  the  principal  coutractor  linew  of  this  appropriation  until  after 
Andruss  stopped  work,  and,  when  it  came  to  his  knowledge,  he  objected  to 
such  appropriation,  and  claimed  that  it  stiould  be  applied  to  the  payment  for 
the  work  done  by  the  respondent  upon  the  buildings  in  question,  as  appears 
by  the  testimony  of  the  respondent  liimself.  Tlie  appellant,  Colleran,  in  his 
answer  claimed  that  this  S500  was  paid  on  account  of  the  work  done  by  tlie 
respondent,  and  maintained  this  position  on  the  trial.  But  the  learned  trial 
judge  held  that  the  respondent  had  the  right  to  apply  it  as  he  did,  and  refused 
to  allow  it  as  a  payment  upon  tlie  contract  made  by  the  respondent  with  An- 
druss. This  raises  a  novel  question,  and  that  is  whether  a  contractor  may 
appropriate  moueys  received  under  a  building  contract  to  the  payment  of  an 
old  debt,  or  must  apply  it  under  the  contract  under  which  he  does  the  work. 
That  he  may  apply  it  as  was  done  in  this  case  is  supported  with  much  inge- 
nuity by  the  respondent.  It  is  quite  true  that  until  a  mechanic  files  his  lien 
he  is  only  a  general  creditor  of  the  owner  or  principal  contractor.  Paf/ne  v. 
Wilson,  74  N.  Y.  S55.  It  is  also  true  that  where  payments  are  made  under 
the  law-merchant  or  upon  an  open  account,  etc.,  the  creditor,  in  the  absence 
of  a  special  agreement,  may  apply  the  money  received  upon  the  earlier  debt, 
and  indeed,  if  he  does  not,  the  law  will  so  apply  it  for  him.  It  was  contended 
on  the  argument  that  the  money  received  was  like  any  other  money,  and 
might  be  applied  on  any  debt  which  the  subcontractor  saw  iit.  This  leaves 
out  of  view  entirely  the  scheme  and  object  of  the  mechanic's  lien  act.  It  has 
been  uniformly  held  that  moneys  due  or  to  grow  due  from  the  owner  on  a 
building  contract  constitute  a  fund  to  which  the  liens  of  subcuntracturs  at- 
tach when  filed  in  conformity  with  the  statute.  To  support  this,  it  is  only 
necessary  to  refer  to  some  of  the  later  decisions  on  that  subject.  Crane  v. 
Benin,  60  N.  T.  127;  Payne  v.  Wilson,  supra;  Post  v.  Campbell,  83  N. 
T.  282:  Gibson  v.  Lenane,  94N.  Y.  183;  Larkin  v.  MoMulUn,  120  N.  Y.  206. 
24  N.  E.  Rep.  447.  Most  of  the  cases  last  cited  are  also  authority  for  holding 
that  this  fund  can  only  be  diverted  from  its  object  by  &ona,/j(2e  payments 
made  by  the  owner  in  accordance  with  the  terms  of  his  contract.  Conse- 
quently it  has  been  held  that,  as  between  the  owner  and  one  who  has  fur- 
nished labor  or  materials  to  the  contractor,  the  owner  can  plead  only  damages 
growing  out  of  the  original  contract  through  the  fault  or  negligence  eitlier  of 
the  contractor  or  subcontractor,  abandonment  of  the  contract,  defective  work, 
and  the  like.  Chmey  v.  Troy  Hospithl,  65  N.  Y.  282;  Miller  v.  Moore,  1  E. 
D.  Smith,  737;  Gourdier  v.  Thoi-p,  Id.  698;  Decelin  v.  Mack,  2  Daly,  100.  A 
general  indebtedness  cannot  be  set  off  as  against  a  mechanic  by  parties  stand- 
ing between  him  and  (he  owner.  Uagan  v.  Society,  14  Daly,  131;  Hoyt  v. 
Miner,  7  Hill,  625;  Develin  v.  Mack,  supra;  Bullock  v.  Horn,  (Ohio,)  7  N. 
£.  Rep.  737.  In  the  latter  case  it  was  held  that  where  a  mechanic  who,  un- 
der the  employment  of  a  contractor,  and  with  the  knowledge  of  the  owner,  had 
performed  labor  upon  the  construction  of  a  building,  and  had  taken  the  neces- 
sary steps  to  obtain  a  lien  upon  the  premises,  and  brought  his  action  against 
the  owner  to  recover  the  amount  due  and  have  the  same  declared  a  lien,  such 
owner  could  not  be  allowed  to  set  off  a  claim  agai  nst  the  contractor  not  growing 
out  of  the  contract,  acquired  by  him  after  the  labor  was  performed,  iillhough 
such  cliiiui  was  acquired  before  notice  that  the  mechanic's  deuiiind  had  not  been 
paid.  To  such  an  extent  have  the  courts  gone  to  preserve  the  fund  for  the  pay- 
ment of  the  material-uien  and  laborers.     And  in  Stevens  v.  Reynolds,  (Sup.)  7 
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K.  Y.  Sapp.  771,  where  a  material-man  bad  Sled  alien  formalerial  furnished  a 
contractor,  and  afterwards  tlie  contractor  gave  to  another  material-man,  who 
had  also  furnished  material,  an  order  on  tlie  owner  for  a  sum  in  excena  of  that 
due  him  for  the  material  furnished,  the  excess  being  intended  as  payment  on 
another  debt,  it  was  hehi  that  the  order  was  good  only  for  the  amount  actually 
due  for  the  material  furnished  upon  the  worlc  against  which  it  was  drawn. 
This  was  undoubtedly  equitable  in  that  case,  but  it  may  be  questioned  whether 
the  order  was  valid  for  any  amount.  At  any  rate,  it  is  authority  for  holding 
that  the  fund  cannot  be  diverted  for  the  payment  of  another  debt,  iiut, 
again,  the  owner  is  only  liable  to  the  contractor  and  subcontractors  for  the 
amount  of  the  contract;  he  cannot  be  compelled  to  pay  more.  Section  1, 
Laws  1885,  c.  342;  Larkin  v,  MoMidlin,  supra.  The  principal  contractor 
is  only  bound  to  pay  the  aggregate  amount  of  his  subcontracts,  according  to 
their  terms.  Hagan  v.  Hooiety,  supra;  French  v.  Baner,  (Com.  PI.  N.  Y.) 
11  X.  Y.  Supp.  09.  The  intent  of  the  statute  with  relation  to  the  subcon* 
tractor  is  that  he  should  be  subrogated  to  the  rights  of  the  contractor  with 
respect  to  the  funds  due  or  to  become  due  under  the  contract,  (Herbert  v. 
Herbert,  57  How.  Pr.  333;  Schneider  v.  Hobien,  41  How.  Pr.  232;  Hofgesang 
v.  Meyer,  2  Abb.  N.  C.  Ill;  Vhmey  v.  Troy  Hospital,  65  N.  Y.  282;  Mc- 
Millan  v.  Wine  Co.,  5  Hun,  12;)  and  the  lien  of  the  subcontractor,  in  view 
of  the  fact  that  he  is  merely  subrogated  to  the  contractor's  rights,  attaches 
only  to  the  moneys  due  or  to  became  due  on  the  contract  with  the  owner, 
(Crane  v.  Oenin,  60  N.  Y.  127;  Oihson  v.  Lenane,  supra;  Post  v.  Camp- 
bell, supra.)  It  is  therefore  clear  that  in  this  case  Andruas,  even  had  he 
comj)leted  the  work,  could  not  have  compelled  Colleran  to  have  paid  him 
the  91,114  he  had  already  paid  for  the  plaintiff's  work;  and,  if  Andruss  could 
not,  it  is  dillicutt  to  see  how  the  plaintiff  can.  By  the  decision  of  the  learned 
triiU  judge,  however,  he  has  only  been  credited  with  a  payment  of  $614,  and 
according  to  the  judgment  in  this  case  would  be  compelled  to  pay  9500  more 
than  the  contract  price  for  the  work  done  by  the  respondent.  This  is  mani- 
festly unjust  We  therefore  conclude  that  the  money  due  under  building 
contracts  cannot  be  diverted  to  the  payment  of  debts  not  arising  under  such 
contracts.  The  erroneous  decision  of  the  court  below  in  regard  to  this  ques- 
tion led  it  to  hold  that  the  respondent  was  not  bound  to  complete  his  contract 
when  requested  to  do  so  by  Colleran,  until  he  had  been  paid  over  again  for  a 
part  of  his  work,  which  was  also  error.  The  judgnaent  should  be  reversed, 
and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide  the  event. 
All  concur. 


BoBHU  t).  Mace  et  al. 
{Ccmmxm  Pleas  of  New  York  CUy  and  County,  Oeneral  Term.    If  arch  7, 1892.) 

1.  Nboliobncb — Elbtator  Accident — Inapplicable  Statotb. 

PlaintiS  alleged  that  he  was  injured  by  reason  of  the  absence  of  a  sufficient  guard- 
rail around  the  floor  of  defendants'  freight  elevator,  on  which  he  was  riding,  but 
alleged  nothing  as  to  defendants'  failure  to  inclose  the  elevator  shaft,  which  also 
contributed  to  his  injury.  Held,  that  the  court  erred  in  allowing  plainUff  to  read 
in  evidence  Laws  1887,  c.  462,  i  8,  requiring  proprietors  to  Inclose  the  shafts 
of  elevators,  if  deemed  necessary  by  the  inspector  for  the  safety  of  employes. 

-S.  Same— Want  op  Inspection. 

The  court  also  erred  in  allowing  suoh  provision  to  be  read,  In  the  absence  of  evi- 
dence of  any  opinion  on  the  subject  by  the  inspector,  and  oi  notice  to  deleudanta  bj 
bim  to  inclose  the  shaft. 

Jl  Same— Dnrr  to  Fkocuke  Inspbction. 

No  duty  devolved  upon  defendants  to  procure  an  inspection  of  the  elevator,  and 
a  direction  by  the  Inspector  that  it  be  inclosed;  none  being  imposed  by  the  statute 
in  question. 

Appeal  from  triiU  term. 
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Action  \>j  Conrad  Boehm  against  Levi  H.  Mace  and  others  to  recoTer  dam- 
age for  personal  injariea.  From  a  judgment  for  plaintiff,  defendants  appeal. 
Reversed. 

Argued  before  Dalt,  C  J.,  and  Bischoff,  J. 

Cannon  dt  Atwater,  [Henry  6f.  Attoater,  Of  counsel,)  for  appellants,  ffd- 
bert  JZ.  Hatoea,  for  respondent. 

DalTi  G.  J.  The  complaint  alleged  that  the  elevator  on  which  plaintiff 
was  riding  was  in  an  insecure,  dangerous,  and  unsafe  condition,  in  that  there 
were  no  guard-rails  around  the  same,  and  the  floor  or  platform  of  the  car  of 
said  elevator  was  improperly  secured,  was  loose  and  worn  out;  that,  by  rea- 
son of  such  improper  construction  and  unsafe  condition,  a  heavy  truck,  in- 
tended for  the  carrying  of  goods,  which  was  on  the  elevator  at  the  time,  was 
rolled,  by  the  motion  of  said  elevator,  against  and  upon  the  plaintiff,  thereby 
forcing  him  over  the  side  of  the  elevator,  and  catching  and  crushing  his  right 
foot  aud  leg  between  the  side  of  the  elevator  and  a  beam  of  moulding  project- 
ing from  the  side  of  the  elevator  shaft  between  the  first  and  second  floors. 
On  the  trial,  tlie  plaintiff  was  allowed  to  read,  against  the  objection  and  ex- 
ception of  defendants,  the  eighth  section,  c.  462,  of  the  Laws  of  1887, 
amending  chapter  409  of  the  Laws  of  1886,  providing  that  it  should  be  the 
duty  of  the  owner  of  any  manufacturing  establishment,  where  hoisting  shafts 
or  well-holes  are  used,  to  cause  the  same  to  be  properly  and  substantially  in- 
closed or  secured,  if,  in  the  opinion  of  the  inspector,  it  is  necessary,  to  pro- 
tect the  life  or  limbs  of  those  employed  in  the  establishment;  and  also  to  pro- 
vide automatic  doors  at  all  elevator  ways,  so  as  to  form  a  substantial  surface, 
when  closed,  and  so  constructed  as  to  open  and  close  by  action  of  the  elevator 
in  ascending  or  descending.  Objection  to  this  statute  was  made  on  the 
ground  that  the  complaint  did  not  allege  that  the  accident  happened  by  the 
failure  to  comply  with  its  provisions,  and  that  it  had  already  appeared  in  evi- 
dence that  the  accident  happened  from  an  entirely  different  cause.  The  tirst 
grounds  of  objection  were  good.  The  negligence  charged  in  the  complaint 
was  the  absence  of  guard-rails  around  the  elevator,  and  not  the  absence  of  a 
substantial  inclosnre  around  the  shaft  or  well-hole.  It  is  apparent  that,  where 
the  complaint  speaks  of  the  elevator,  tlie  car  of  the  elevator  is  intended,  the 
allegation  being  that  the  plaintiff  "took  one  of  said  elevators;"  also,  "that  on 
said  elevator  there  was  a  heavy  truck;"  that  the  truck  was  rolled  against  the 
plaintiff  "by  the  motioo  of  said  elevator;"  that  he  was  forced  "over  the  side 
of  said  elevator, "  and  that  bis  foot  was  crushed  "between  the  side  of  said 
elevator  and  a  beam  or  moulding  projecting  from  the  side  of  the  elevator 
shaft;"  so  that  the  allegation  that  the  elevator  was  insecure  and  dangerous 
in  that  there  were  no  guard-rails  around  the  same  was  an  allegation  respect- 
ing the  elevator  car,  and  could  not  refer  to  the  absence  of  an  inclosnre  of  the 
elevator  shaft.  The  objection  that  the  neglect  to  comply  with  the  statute  was 
not  the  negligence  set  out  in  the  complaint  was  therefore  sound,  and  required 
the  exclusion  of  the  statute.  The  objection  was  made  in  time.  The  rule  is 
strict  that  a  recovery  must  be  according  to  the  pleading,  as  well  as  proof. 
But  even  if  it  might  be  argued  that  the  accident  did  occur  from  a  failure  to 
inclo.se  the  elevator  shaft,  as  provided  in  the  statute,  because  the  plaintiff's 
foot  was  caught  between  the  side  of  the  car  and  the  floor  beam  of  the  floor 
above,  which  could  not  have  happened  if  the  whole  shaft  had  been  boarded  in, 
yet  something  more  than  such  fact  was  needed  to  prove  a  case  of  negligence, 
under  the  fltntnte.  It  will  be  observed  that  the  enactment  requires  the  shaft 
or  well-hi>l  lo  be  inclosed  or  secured  not  absolutely,  but  ouly  "if,  in  the 
opinion  of  the  inspector,  it  is  necessary,  to  protect  the  life  or  limbs  of  those 
employed  in  such  establishment;"  and  it  was  not  shown  that  any  such  opin- 
ion bad  been  confessed  or  conveyed  to  the  defendants,  nor  any  notice  to  in- 
close the  shaft  or  well-bole  given  to  them,  prior  to  the  happening  of  the  ac- 
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cident,  which  occurred  July  28, 1888.  It  is  argued  by  respondent  that  It  was 
the  duty  of  defendanta  to  inclose  the  elevator  shaft  without  waiting  for  the 
notice  from  the  inspector;  quoting  Willy  v.  Mulledy,  78  N.  Y.  310,  and  Mo- 
Richard  v.  Flint.  114  N.  Y.  222,  21  N.  E.  liep.  158,  holding  that,  where  the 
owner  of  premises  is  required  by  statute  to  provide  certain  safety  appliances, 
to  be  such  as  shall  be  directed  and  approved  by  a  public  officer  or  department, 
it  is  the  duty  of  such  owner  to  seek  and  obtain  the  necessary  direction  and 
approval,  and  that,  if  he  fails  to  do  so,  and  to  provide  the  appliances  provided 
by  statute,  he  is  chargeable  with  negligence.  The  statute  invoked  in  this 
case  differa  from  those  referred  to  in  the  cases  cited.  Laws  1878,  c.  863; 
Laws  1874,  c.  547.  There  was  an  absolute  duty  imposed  by  those  statutes. 
Here  there  was  no  duty  until  the  discretion  of  the  inspector  had  been  exer> 
cised  in  each  particular  case,  and,  discretion  depended  upon  his  judgment  as 
to  wlietiier  it  was  necessary  for  the  protection  of  the  employes  in  the  particu- 
lar establishment,  there  was  therefore  no  general  duty  upon  the  proprietors 
of  all  establisliments  to  provide  such  safeguards  as  required  by  the  general 
building  laws,  and  hence  no  active  duty  was  imposed  upon  the  owner  of  all 
establishments  in  which  elevators  were  in  use  to  invoke  the  exercise  of  the 
discretion  of  tlie  factory  inspector  before  continuing  such  use.  It  would 
seem,  therefore,  erroneous  to  admit  proof  of  the  statute  in  this  case,  and  to 
submit,  as  was  done,  to  the  jury  the  question  of  negligence  of  the  defendant 
assumed  to  arise  from  a  failure. to  comply  wit''  the  statute;  no  ciise  of  negli- 
gence under  the  statute  having  been  pleaded  or  proved.  Judgment  revei-sed. 
and  a  new  trial  ordered,  with  costs  to  abide  the  event. 


Ellison  v.  Sessions. 
ICommon  Plea*  of  New  York  Citu  and  County,  Oeneral  Term.    Haroh  7, 1893.) 

L  lilABUilTT  OF  WiFB — FHTSICIJlN'S  SeRVICBB — AQBKCT  70S  HUBBAND. 

In  an  action  by  aphysioian  against  a  married  woman  to  recover  for  medical  serv- 
ices, in  which  there  was  evidence  that  the  services  were  rendered  on  the  faith  of 
defendant's  separate  estate,  the  court  properly  refused  to  charge  that  defendant 
acted  as  agent  of  her  husband  in  procurmg  plaintiff's  services. 

8.   BXMB — EXISTBNCB   OF  SePARATB   ESTATB— EVIDENCE. 

In  such  action  it  appeared  that  defendant  declared  to  pl^ntiff  that  she  owned  a 
team  of  horses  and  carriages,  and  was  worth  enough  to  pay  him  her  account,  and 
that  it  was  on  the  strength  of  these  representations  that  he  a..tended  her.  Held 
BufBcient  to  show  the  existence  of  a  separate  estate  in  defendant,  and  to  sustain  a 
verdict  for  plaintUL 

Appeal  from  city  court,  general  term. 

Action  by  Charles  li.  Ellison  against  Eunice  M.  Sessions  to  recover  services 
as  a  physician  rendered  to  defendant,  a  married  woman,  in  the  yc.ir  1877,  and 
afterwards.  The  defense  was  a  general  denial,  coverture,  and  the  statute  of 
limitations.  The  plaintiff  recovered  the  full  amount.  The  defendant,  moved 
for  a  new  trial,  which  was  denied,  and  the  order  denying  such  motion  was 
atflrmed  by  the  general  term.  From  a  judgment  for  plaintiff,  defendant  ap- 
peals.    Affirmed. 

Argued  before  Daly,  C.  J.,  and  BisonoFF,  J. 

Wager  &  Acker,  for  appellant.    /.  /.  ThomiHSor^,  for  respondent. 

Daly,  C.  J.  The  appeal  to  this  court  being  from  the  judgment  alone, 
questions  of  law  only,  presented  by  exceptions  duly  taken,  can  be  <  onsidered. 
There  was  evidence  on  which  the  jury  could  find  that  the  emjiloyment  of  the 
plaintiff  by  defendant  upon  the  pledge  of  her  individual  credit  took  place 
prior  to  the  rendition- of  all  the  services  for  which  this  acl.un  was  brought. 
There  was,  nevertheless,  room  for  question  upon  this  point  growing  out  of 
the  fact  that  this  arrangement  was  made  concededly  in  view  of  the  failure  in 
business  of  the  defendant's  husband,  and  such  failure  took  place,  according 
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to  the  testimony  of  the  husband.  In  1878.  But  that  there  was  snch  a  contract 
after  the  failure  the  jury  were  amply  justified  in  finding,  and  the  dispute  as 
to  whether  it  wns  in  1877  or  afterwards  could  only  affect  the  lialiility  for  the 
services  rendered  In  that  year.  But  defendant  did  not  raise  that  question 
upon  the  trial.  His  motion  to  dismiss  at  tlie  close  of  plaintiff's  case,  and  a< 
tlie  close  of  the  whole  testimony,  was  directed  to  the  entire  cause  of  action, 
and  was  properly  denied,  because  the  plaintiff  was  entitled  to  recover  at  least 
for  services  he  rendered  in  1878  and  subsequent  years.  Hor  was  the  ques- 
tion raised  by  any  exception  to  the  charge,  or  by  any  request  for  instruction 
to  the  jury.  The  court  did  charge,  at  defendant's  request,  that  a  promise 
subsequent  to  the  rendition  of  the  services  won  Id  be  void,  but  there  was  no 
request  that  the  jury  must  disallow  for  services  rendered  in  1877.  The  ques- 
tion whether  the  promise  was  made  before  all  the  services  were  rendered  was 
left  to  the  jury  without  objection,  and  for  that  reason  the  error,  if  any,  can- 
not be  now  reviewed.  The  verdict  cannot  be  disturbed  upon  the  other  points 
made  by  appellant  There  was  evidence  that  she  had  a  separate  estate  when 
the  contract  was  made.  It  is  to  be  found  in  her  declaration  to  the  plaintiff 
that  she  owned  a  team  of  horses  and  carriages,  and  was  worth  enough  to  pay 
him  her  account,  and  it  was  upon  the  strength  of  this  representation  that  he 
attended  her.  When  she  was  examined  as  a  witness  site  denied,  at  first,  that 
she  ever  said  that  she  had  a  separate  estate,  but  afterwards  admitted  that  she 
might  have  told  the  plaintiff  that  her  husband  pave  her  two  horses,  and  sub- 
sequently testified  that  she  presumed  she  did  tell  the  plaintiff  that  she  owned 
them.  If,  as  appellant  claims,  the  court  erred  in  instructing  the  jury  that  it 
made  no  difference  whether  the  defendant  had  a  separate  estate  or  not,  (al- 
though tliere  was  no  instruction  in  tliose  words.)  yet  defendant  took  no  ex- 
ception to  the  instruction  as  made,  and  did  not  ask  for  any  charge  as  to  the 
law  on  that  subject.  There  was  no  error  in  refusing  defendant's  request  for 
instruction  that  the  legal  inference  is  that  the  defendant  acted  as  agent  of  her 
husband  in  sending  for  or  applying  for  the  services  of  a  physician.  Such  an 
instruction  would  be  proper,  in  the  absence  of  evidence  of  an  express  agree- 
ment by  the  wife  to  charge  her  separate  estate  for  the  services,  in  the  form 
in  which  the  request  was  made,  it  would  have  misled  the  jury  into  conclud- 
ing that  upon  the  facts  in  this  case  the  legal  Inference  still  was  that  the  wife 
acted  as  agent  in  sending  for  the  plaintiff,  and  for  that  reason  it  was  properly 
denied.  The  argument  of  appellant,  baaed  upon  the  facts  in  the  case  which 
tend  to  discredit  the  plaintiff  as  a  witness  on  his  own  behalf,  was  proper  to 
address  to  the  general  term  of  the  city  court  on  the  appeal  from  the  order  re- 
fusing a  new  trial,  but  cannot  be  considered  here.  There  was  no  exception 
by  defendant  to  certain  leading  questions  put  by  the  court  to  the  witness, 
and  in  the  absence  of  such  exception  we  cannot  consider  the  effect  of  such 
questions.    The  judgment  must  be  affirmed,  with  costs. 


Wood  v.  Gordon. 
iCommon  Pleat  of  New  York  Otty  and  Couniy,  Oeneral  Term.    March  7, 1899.) 

1.  Landlord  akd  Tbsant— Holdino  Ovbb— Etidxnob. 

Tenant,  after  slgnine  a  lease,  objected  to  it  on  the  ground  that  It  failed  to  provide 
for  a  term  of  ISKmootns,  as  agreed  between  him  and  lessor's  agent.  Theageatcalled 
bis  attention  to  an  indorsement  on  the  lease  as  follows:  "Term,  twelve  and  }< 
months.  Begins  September  IS,  1889.  Terminates  Sept.  1st,  1890.  Annual  rent, 
1600," — and  remarked,  "This  is  simply  an  agreement  which  forces  you  to  keep  this 
flat  for  not  less  than  one  year; "  to  which  the  tenant  replied  that  he  would  keep  the 
possession  for  a  term  of  12^  months;  and  the  agent  replied,  "AH  ri^ht. "  The 
lease,  la  fact,  provided  for  a  term  of  11)^  months.  Held  insufficient  to  exempt 
the  tenant  from  liability  for  another  term  by  reason  of  holding  over. 

1.  SaJ«— SUFFIOIESOT  OP  EiOTSE. 

The  understanding  in  question  was  not  only  InsufBoient  to  establish  a  lease  for 
tSa  months,  there  being  no  evidence  that  the  agent  was  authorized  to  alter  the 
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lease,  fwUcb  had  been  signed  b7  the  landlord,)  bnt  mw  inaufflolent  aa  an  excuse 
for  holding  over  beyond  the  term  of  11}^  months. 

8.  Butt — Tekm  fob  Which  Tenaht  la  IiiiBi>B. 

In  such  case,  by  holding  over,  the  tenant  beoame  UaUa  for  the  rent  of  the  prem- 
ises for  a  further  term  of  11^  months, 
IS  N.  Y.  Bupp.  596,  affirmed. 

Appeal  from  city  court,  general  term. 

Action  by  Henry  A.  W.  Wood  against  Edward  Grordon  to  recover  rent  of 
an  apartment  in  the  premises  958  Ninth  avenue  for  the  month  of  October, 
1890,  upon  an  implied  agreement  of  living  for  one  year,  arising  from  the  ten- 
ant's holding  over,  after  the  expiration  of  a  previous  term,  under  a  written 
lease,  from  September  15,  1889,  to  September  1,  1890.  The  answer  set  up  a 
hiring  for  the  term  of  12^  months,  beginning  September  15, 1889,  and  ending 
September  30,  1890;  occupation  until  the  last-nam^'d  date,  and  payment  of 
the  rent  in  full  up  to  that  date;  also  surrender  and  acceptance  pursuant  to  no- 
tice; and,  finally,  representation  by  the  plaintiff's  attorney,  who  drew  the 
written  lease,  to  the  defendant,  at  the  time  of  the  signing  thereof,  that  it  was 
a  lease  for  12;^  months;  acceptance  thereof,  occupation,  and  payment  of  rent, 
upon  such  assurance;  and  a  prayer  for  judgment  modifying  the  writing  so  as 
to  express  the  real  agreement  of  the  parties.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Argued  before  Daly,  C.  J.,  and  Bischoff,  J. 

James  P.  Campbell,  for  appellant.  Charles  De' Hart  Brotoer,  for  respond- 
ent. 

Dalt,  C.  J.  The  plaintiff  proTed  a  lease  under  seal,  executed  by  both 
parties,  by  which  defendant  hired  from  him  the  premises  in  question  from 
September  15,  1889,  to  September  1,  1890,  a  period  of  eleven  months  and  a 
half;  and  that  defendant  remained  in  occupation  of  the  premises  until  Sep- 
tember 80,  1890 ;  and  claimed  that,  by  such  holding  over,  an  agreement  to 
hold  for  a  year,  until  September  6,  1891,  upon  the  terms  of  the  original  lease, 
was  implied.  This  claim  was  sustained,  and  a  recovery  of  850  rent  for  th& 
month  of  October,  1890,  was  allowed;  the  rent  secured  by  the  original  lease 
being  $50  a  month,  payable  in  advance  on  the  Ist  day  of  the  month.  The 
objections  of  the  defendant  to  this  recovery  may  be  summed  up  as  follows: 
First,  th:it  evidence  was  offered  by  him  to  show  that  the  original  hiring  was 
for  twelve  and  a  half  months,  and  did  not  expire  until  October  1,  1890,  upon 
which  he  was  not  allowed  to  go  to  the  jury;  seoond,  that,  even  if  there  were 
H  holding  over,  the  question  whether  it  was  wrongful  or  intentional  should 
base  been  submitted  to  the  jury;  third,  that  if,  according  to  the  plaintiff's- 
contention,  the  original  letting  was  for  eleven  months  and  a  half,  a  continu- 
ance of  the  tenancy  for  a  year,  or  for  any  term,  will  not  be  implied. 

The  defendant  did  not  prove  a  different  hiring  from  that  spec  Hied  in  the  sealed 
lease,  and  there  was  nothing  to  submit  to  the  jury  under  that  defense,  or  the 
claim  for  a  modification  of  the  written  instrument.  Taking  his  own  testimony 
as  true,  it  merely  appeared  that  he  claimed  he  had  agreed  with  the  janitor  of  the 
building  for  a  lease  for  one  year  from  September  15th  to  September  15th;  that 
when  he  went  to  the  plaintiff's  attorney  to  sign  the  lease,  which  had  been 
prepared,  he  found  it  made  out  to  run  from  August  15,  1889,  to  September 
15, 1890;  that  he  declined  to  take  the  premises  from  August,  as  he  bad  paid 
his  rent  where  he  was  then  living  to  September  15th,  and  would  only  tako 
from  September  15lh  to  September  15th;  that  the  attorney  promised  to  alter 
it;  that  he  called  on  a  subsequent  day  to  sign  it;  that  it  was  then  already  ex- 
ecuted by  the  plaintiff;  that  he  signed  it  without  looking  at  it:  that,  after 
some  conversation  as  to  when  the  half  month's  rent  was  to  be  paid,  he  nsl<e.l 
the  attorney  if  his  term  was  still  twelve  and  a  half  months,  to  which  the  at- 
torney answered,  "Yes;"  that  be  then  picked  up  the  lease,  and  looked  at  it. 
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and  said  It  was  not  so  stated  there;  that  the  attorney  called  his  attention  to 
the  back  of  the  lease,  and  said  it  was  stated  there,  (on  tlie  lease  was  indorsed 
on  four  separate  lines  the  following:  "Term,  twelve  and  |  months.  Begins 
September  15.  1889.  Terminates  Sept.  1st.  1890.  Annual  rent,  $600;") 
that  the  attorney  said  to  him,  "This  is  simply  an  agreement  which  forces  you 
to  keep  tills  flat  for  not  less  than  one  year,  as  Mr.  Wood  will  not  let  those 
fiats,  and  has  not  let  them,  for  less  than  one  year;"  that  after  further  conver- 
sation defendant  said,  "Then  I  will  take  the  lease  for  twelve  months  and  a 
half,"  and  the  attorney  replied,  "Yea;  that  is  all  right."  The  plaintiff  was 
not  present  at  either  of  these  interviews.  It  thus  appears  that  after  the  de- 
fendant had  signed  the  paper,  and  looked  at  its  contents,  and  knew  what  they 
were,  he  retained  it,  relying  upon  the  assurance  of  the  plaintiff's  attorney 
that  its  legal  effect  was  different  from  what  its  plain  provisions  denoted.  This 
will  not  relieve  him  from  the  contract,  clearly  expressed  in  writing,  without 
ambiguity,  to  which  he  bad  put  his  hand,  and  which  stated  that  the  premises 
were  let  to  him  from  September  15,  1889,  to  September  1, 1890.  Even  if  he 
bad  not  read  the  paper,  the  case  would  IJe  the  same.  Having  the  means  at 
band  of  ascertaining  wliat  tlie  contract  contained,  he  had  no  right  to  rely  upon 
the  representations  of  the  agen  t  of  the  other  party  as  to  its  contents.  Hill  v. 
RaUroad  Co.,  73  N.  Y.  851.  There  is  no  precedent  for  granting  relief  to  a  party 
for  a  false  afiirmation  concerning  the  contents  of  a  written  instrument,  when 
that  instrument  is  completely  within  his  reach.  Starry.  Bennett,  5  Hill,  303. 
If  it  be  claimed  that  plaintiff's  attorney  made  any  different  contract  than  that 
which  had  been  already  signed  and  sealed  by  his  client  and  the  other  party, 
and  delivered  to  the  latter,  tlieu  no  authority  in  him  to  do  so  wa»  shown; 
much  less  to  make  a  contract  which  would  have  been  void  as  a  parol  lease  for 
more  than  a  year.  There  was  therefore  no  contract  proved,  except  that  ex- 
pressed in  the  written  lease,  and  no  basis  for  a  modilication  of  that  instru- 
ment. 

As  the  time  expired  September  1,  1890,  and  defendant  remained  in  the 
premises  until  September  30tli,  there  was  a  holding  over.  "Tlie  law  is  too 
well  settled  that  where  a  tenant  holds  over  after  tlie  expiration  of  his  term 
the  law  will  imply  an  agreement  to  hold  for  a  year  upon  the  terms  of  the 
prior  lease."  iScAuy2«r  v.  SmttA.  51  N.  Y.  309.  But  such  tiolding  over  must 
be  intentional  and  wrongful;  and  the  case  may,  and  often  does,  arise,  in  which 
it  is  a  question  of  fact,  upon  the  evidence,  whether  the  holding  over  is  of  that 
character,  and  in  such  a  case  the  case  must  be  submitted  to  the  jury.  It  was 
80  held  where  a  term  expired  on  the  1st  of  May,  and  tlie  teuanc  had  not  removed 
all  his  machinery,  wiiich  was  very  heavy,  fri)ra  the  premises,  by  the  26tb  of 
the  month,  owing  to  delays  caused  by  a  previons  fire,  and  negotiations  for  a 
new  lease,  which  were  ended  by  the  landlord  giving  him  notice  to  quit  on  the 
8th  of  the  month,  followed  by  his  efforts  to  do  so.  Smith  v.  Alt,  7  Daly,  492. 
And  where  the  term  expired  on  May  1st,  and  the  tenant  removed  before  tliat 
date,  but  left  a  stove  and  some  rubbish  on  the  premises,  and  the  key  was  not 
tendered  until  May  2d,  this  was  held  not  to  constitute  a  holding  over,  because 
excusable  and  unavoidable  under  the  circumstances  of  the  case.  McCdbe  v. 
Everat  (City  Ct.  N.  Y.)  9  N.  Y.  Supp.  541.  And  so  where  the  term  expired 
February  2d,  and  defendant  removed  on  that  day  all  but  a  desk  and  safe, 
which  were  not  removed  until  the  next  day.  Manly  v.  Clemmens,  (City  Ct. 
N.  Y.)  14  N.  Y.  Supp.  366.  The  case  before  us  presents  no  features  show- 
ing the  holtling  over  to  be  unintentional  or  excusable.  On  the  contrary,  tlie 
defendant  remaineil  in  possession  with  the  knowledge  that,  by  his  written 
lease,  his  term  expired  a  month  before  he  chose  to  leave.  It  will  not  do  to 
admit  as  excuse  his  assertion  of  right  to  so  remain  under  the  verbal  under- 
standing he  claims  to  have  had  for  a  longer  term ;  for  this  would  give  him  all 
the  advantage  he  seeks  by  a  denial  of  his  actual  contract.  Ills  real  position 
in  law  was  that  of  a  trespasser,  and  it  is  this  tortious  holding  which  gives 
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the  plaintiff  the  option  to  treat  him  as  a  tenant  for  another  term.    There  was 
no  queation  to  submit  to  the  jury  under  this  defense. 

The  queation  remains,  for  what  term  doed  the  law  imply  a  continuation  of 
the  original  tenancy?  The  appellant  claims  that  a  renewal  upon  the  original 
terms  is  never  implied  where  the  original  letting  is  for  less  than  one  year. 
The  cases  in  this  state,  in  which  the  doctrine  is  announced,  all  present  the 
feature  of  an  original  letting  for  one  or  more  years,  or  at  an  annual  rental; 
and  in  some  instances  the  rule  is  narrowed  in  the  statement  of  it,  as  in  Con- 
toiiy  V.  Starkweather,  1  Denio,  114,  (per  Bbonson,  J.:)  "When  a  tenant  un- 
der a  demise  for  a  year  or  more  holds  over  after  the  end  of  bis  term  without 
any  new  agreement  with  the  landlord,  he  ra»y  be  treated  as  a  tenant  from 
year  to  year,  and  in  all  other  respects  as  holding  upon  the  terms  of  the  orig- 
inal lease."  In  others  it  is  stated  more  broadly,  as  in  Aheel  v.  RadcUff,  15 
.  Johns.  507, (per  Spewoer,  J.:)  "Where  a  tenant  holds  over  without  any  new 
stipulation  between  the  parties,  an  implication  arises  that  there  is  a  tacit  con- 
sent on  both  sides  that  the  tenant  shall  hold  from  year  to  year  at  the  former 
or  first  rent."  In  Laughran  v.  Smith,  75  K.  Y.  210,  the  rule  is  stated  by 
Andrews,  J.:  "When  a  tenant  enters  for  a  year,  and  holds  over  after  the 
expiration  of  the  term,  the  law,  from  the  continuance  of  the  possession,  im- 
plies a  contract  on  the  part  of  the  tenant  to  renew  the  tenancy  for  anotlier 
year  on  the  terms  of  the  original  letting. "  In  that  case,  as  in  all  those  quoted, 
a  yearly  letting  was  intended,  and  actually  effected,  and  the  rule  is  stated 
with  reference  to  the  facts  of  the  case.  But  a  like  rule  prevails  in  tenancies 
for  less  than  a  year.  Thus  we  know  that  a  tenant  for  a  month,  holding  over, 
may  be  treated  as  a  tenant  for  another  mouth;  and  the  reason  of  the  rule  ap- 
plies to  a  tenancy  for  any  flxed  period  or  term  less  tlian  a  year,  and  it  has 
been  so  held.  "  Where  the  tenant  under  a  lease  for  less  tiian  a  year  [in  this 
case  eight  months]  holds  over  with  the  landlord's  consent,  express  or  implied, 
holding  for  a  term  of  equal  length  on  the  same  conditions  is  presumed." 
BoUenbacker  v.  Pritts,  98  Ind.  50.  To  the  same  effect  are  Prlckettv.  Kitter, 
16  111.  96;  Field  v.  Herriek,  14  III.  App.  181;  Clapp  v.  Noble.  84  111.  62 
Slumenberg  v.  Myers,  32  Cal.  93,  96.  In  Hurd  v.  Whitsett,  4  Colo.  77,  it  is 
said:  "Where  the  term  is  for  a  shorter  period  than  a  year,  according  to  the 
current  of  authorities,  both  English  and  American,  the  holding  over  is  im 
plied  for  a  like  term."  The  lease  was  for  less  than  a  year  in  that  case.  And 
the  same  rule  was  applied  in  Bright  v.  McOuat,  40  Ind.  521,  wliere  the  lease 
was  for  six  months.  And  the  general  rule  is  thus  stated  iu  the  American  & 
English  Encyclopedia  of  Law,  (volume  12,  p.  IbSg:)  "Wliere  a  tenant,  with 
the  consent  of  the  landlord,  express  or  implied,  holds  over  his  term,  tlie  law 
implies  a  continuation  of  the  original  tenancy  upon  the  same  terms  and  con- 
ditions." There  seems,  therefore,  to  be  sutlicient  authority,  as  well  as  sound 
reasons,  for  holding  that  the  defendant  in  this  case,  by  wrongfully  Iiolding 
over,  became,  at  the  option  of  the  landlord,  (this  plaintiff,)  a  tenant  of  the 
premises  for  another  term  of  the  same  length  for  which  the  premises  were 
demised  by  the  original  lease,  viz..  eleven  months  and  a  half;  and  the  plain- 
tiff, upon  the  pleadings  and  proof,  was  entitled  to  a  direction  In  his  favor. 
The  complaint  sets 'out  a  claim  for  a  renewal  of  one  year;  but  this  is  a  state- 
ment of  a  conclusion,  and  nut  of  a  fact.  The  facts  pleaded  were  sufficient  to 
constitute  a  cause  of  action,  and  the  proof  sustained  the  pleading.  The  ex- 
ceptions to  the  exclusion  of  the  defendant's  testimony  as  to  his  transactions 
with  the  plaintiff's  attorney  present  no  ground  for  reversal;  for  the  error  to 
which  they  point  was  sul>sequently  corrected  by  the  admission  of  his  testi- 
mony as  to  8dl  such  transactions.    The  judgment  must  be  affirmed,  with  costs. 
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GORNELITTS  0.   BEISEB.' 
(Common  Plea$  of  New  York  City  and  Count]/,  (Jeneral  Term.    Uarcb  7, 1893.) 

1.  Pkimoipxl  and  AoaxT— Authobitt  or  Aobkt— K^idbncb. 

The  wife  of  a  bar-keeper  brought  an  actioa  aRainst  the  proprietor  to  recover  the 
Talne  of  her  services  in  washing  towels  for  the  bar  for  a  period  of  three  years,  for 
which  she  was  employed  by  her  husband.  The  bai^keeper  was  not  authorized  to 
contract  debts  for  the  saloon,  but  It  appenred  that  he  had  demanded  money  from 
the  owner  to  pay  for  washing  towels,  after  18  months  of  service,  and  that  the 
owner  put  him  oft,  bat  raised  no  objection  to  the  demand.  Held,  that  assent  to  the 
future  incurring  of  such  expense  was  properly  Inferred  by  the  jury  from  the 
owner's  acta,  and  tliat  a  verdict  for  plaintliTa  services  for  the  remaining  18  montlia 
should  not  he  disturbed. 

Sw  HUSBASV  XVD  Win— RlOHT  TO  WiFB's  Sehviobs. 

The  services  in  question  having  been  rendered  for  the  owner  of  the  saloon,  and 
not  for  the  husband,  there  was  no  force  in  the  objection  that  in  this  case  the  wife's 
services  belonged  to  the  husband,  and  that  she  was  not  entitled  to  recover  for  theII^ 
nor  in  the  objection  that  the  contract  was  one  between  husband  and  wife,  ana 
therefore  invalid. 

I.  VioLinoH  OF  Sunday  Laws — Evidbxcb. 

PlaintilTs  statement  that  she  washed  the  towels  tu  lots  sufficient  to  have  five 
dean  every  day,  including  Sunday,  for  use  in  the  saloon,  did  not  sufDciently  show 
that  she  was  aiding  in  the  violatiOB  of  the  Bundi^  law*  by  defendant,  ao  as  to  de- 
prive her  of  a  right  to  recover. 

Appeal  from  city  court,  geneittl  term. 

Action  by  Jennie  Cornelius  Af^ainst  Jacob  Reiser.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Affirmed.  For  former  report,  see  11  N.  Y. 
Snpp.  904. 

Argued  before  Daly,  C.  J.,  and  fiiscHOFF.  J. 

Johnston  (£  Johnston,  {Edward  W.  S.  Johnston,  of  counsel,)  for  appellant. 
Edwin  F.  Stem,  {O.  Arthur  Coan,  of  counsel,)  for  respondent. 

Dalt,  C.  J.  The  plaintiff's  husband  was  employed  as  bar-keeper,  and  to 
take  general  charge  of  a  saloon  conducted  by  the  defendant,  and  was  author- 
ized to  pay  the  daily  expenses  out  of  the  receipts,  but,  it  is  claimed,  bad  no 
authority  to  incur  debts.  After  three  years  of  service,  he  left  the  defendant's 
employment,  and  subsequently  this  action  was  brought  by  the  wife  to  recover 
$141.18  for  washing  towels  and  napkins  used  in  the  saloon  for  the  whole 
period  of  her  husband's  employment.  The  jury  allowed  the  plaintiff  about 
one-half  of  the  sum  claimed,  namely,  $72.80,  which  was,  in  effect,  a  finding 
that  she  was  entitled  to  recover  for  one-half  of  the  period  sued  for.  It  is  easy 
to  see  how  the  jury  reached  this  conclusion.  There  was  no  evidence  that  the 
defendant  knew  that  this  item  of  expense  was  incurred  by  the  bar-keeper 
until  18  months  after  the  employment  of  the  latter,  and  the  jury  considered 
that  the  evidence  of  authority  in  the  bar-keeper  to  iucnr  the  expense  before 
that  time  was  sufflcient  to  charge  the  defendant.  The  plaintiff  does  not  com- 
plain that  her  claim  has  been  cut  down  one-half,  and  this  appeal  is  taken  by 
the  defendant,  who  insists  that  a  recovery  even  lo  the  amount  allowed  is  not 
supported  by' the  evidence.  It  is  undisputed  that  tlie  washing  of  towels  and 
napkins  for  use  in  tiie  saloon  was  indispensable.  The  defendant  is  cliHrge- 
able  with  notice  of  the  fact  from  his  knowledge  of  the  business  in  which  be 
was  engaged,  i.  «.,  conducting  this  and  other  saloons,  and  he  must  have 
known  that  it  was  not  included  in  the  expenses  for  which  lie  settled  with  the 
bar-keeper  every  week.  The  failure  of  tlie  latter  to  make  any  charge  for  the 
services  of  his  wife  in  this  regard  during  the  first  18  months  furnishes  some 
grounds  for  the  contention  that  such  services  were,  in  his  view,  to  be  in- 
cluded in  those  for  which  he  received  compensation  from  the  defendant. 
But  any  agreement  implied  from  failure  to  make  such  charge  was  terminated 
by  the  BOtaequent  express  notice  from  the  bar-keeper  to  the  defendant  that  he 
wonld  have  to  get  the  washing  done.     This  notice  was  given  defendant  when 

'  Motion  for  reatgument  or  leave  to  appeal  to  court  of  appeals  denied.  18  IT.  Y.  Snpp.  804 
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he  came  to  the  saloon,  as  usual,  on  a  Friday,  to  get  the  receipts,  and  examine 
tlie  book-entry  of  expenses,  and  bis  reply  was  that  he  would  see  tlie  bar-keeper 
the  following  Friday  about  it.  Nothing  occurred  the  following  Friday  on 
the  subject,  nor  for  18  months  afterwards,  cind  not  until  two  or  three  weeks 
before  the  bar-keeper  left,  when  he  asked  defendant  for  money  to  pay  for 
washing  the  towels,  and  was  again  put  off,  defendant  telling  him  to  wait 
until  Friday.  The  jury  believed  the  evidence  as  to  this  notice,  and  concluded, 
as  they  reasonably  might,  that,  from  the  time  defendant  received  it,  his 
silence  indicated  assent  to  the  incurring  of  the  necessary  expense,  and  con- 
ferred  authority  to  that  end  upon  the  bar-keeper.  The  main  question  in  the 
case  was  therefore  one  of  fact  for  the  jury,  and  their  finding  upou  the  eri- 
dence  cannot  be  disturbed.  There  are  no  exceptions  which  require  reversal 
of  the  judgment.  There  was  evidence,  as  I  have  said,  of  implied,  if  not  ex- 
press, authority  for  the  employment  of  plaintiff  during  the  period  for  which 
the  recovery  has  been  had.  The  case  does  not  depend  upon  ratification  after 
the  act.  There  is  no  force  in  the  objection  that  the  wife's  services  belonged 
to  her  husband,  and  formed  no  basis  of  claim  against  a  third  party,  nor  thas 
the  contract  for  such  services  is  invalid,  because  made  between  husband  ana 
wife.  This  was  a  contract  between  the  defendant  and  the  plaintiff,  mad« 
through  the  husband,  and  not  a  contract  of  the  plaintiff  with  the  latter.  If 
the  plaintiff  had  done  this  work  for  tier  husband,  she  would  not  be  entitled 
to  compensation  from  him  for  it;  but  there  is  a  distinction  between  working 
for  him  and  working  with  him  for  a  third  person, — between  helping  her  hus 
band  in  his  business,  and  helpingin  the  business  of  athird  person, — and.  when 
the  work  is  done  for  a  third  person,  the  earnings  belong  to  the  wife.  Blaechin- 
ska  v.  Howard  Mission,  (N.  Y.  App.)  29  N;  £.  Hep.  755.  The  appellant  is 
mistaken  in  the  claim  that  the  plaintiff  testified  that  she  did  not  commence  to 
wash  for  defendant  until  August  20,  1887.  The  case  shows  her  testimony  to 
be  that  she  commenced  August  20,  1886.  As  to  the  claim  that  the  verdict  is 
excessive,  because  plaintiff  was  allowed  to  recover  for  washing  towels  to  be 
used  on  Sundays,  (on  the  ground  that  it  wtis  work  done  to  be  used  in  an  un- 
lawful business,)  there  is  no  evidence  that  the  plaintiff  knew  that  the  towels 
were  to  be  so  unlawfully  used.  The  only  statement  made  by  her  was  that 
she  washed  them  in  lots  enough  to  have  five  clean  every  day,  including  Sun- 
day, but  this  may  have  been  a  mere  method  of  computation  or  reckoning  of  the 
weekly  quantity.  The  instruction  to  the  jury  that  ihe  plaintiff  might  re- 
cover for  work  used  on  Sunday,  although  not  done  on  Sunday,  is  not  neces- 
sarily erroneous.  The  charge  does  not  say  nor  imply  that  recovery  can  be 
had  for  work  used  in  an  unlawful  business  on  Sunday,  and  that  is  the  point 
of  appellant's  claim  of  error.    Judgment  and  order  affirmed,  with  costs. 


Bttbhlkr  et  al.  v.  Reich. 
iPammon,  Pleaa  of  New  York  City  and  County,  Oeneral  Term.    March  7, 1893.) 

L  QCALiriOATIOMg  OF  EXPERT — OPINIONS  OF  OtHEK  ExFEKTS. 

Id  an  fkction  to  recover  the  value  of  services  rendered  as  an  electrldao,  In  which 
the  evidence  of  an  alleged  expert  has  been  received  as  to  suoh  value,  the  qualifica- 
tions of  suoh  witness  to  testify  may  be  tested  by  the  opinions  of  other  export  eleo- 
tricisns. 
X  Action  for  Sbrviobs— Compabino  Cbarobs  of  Others. 

In  such  action  the  testimony  of  an  electrician  as  to  the  value  of  work  done  by  him 
tn  the  same  premises  before  that  of  plaintifF,  sought  to  be  introduced  as  a  basis  of 
comparison  between  the  charges  of  two  worlimen,  was  properly  ezolnded,  in  the 
absence  of  anything  to  show  that  the  work  in  each  oase  was  enough  alike  to  lUlford 
such  basis. 

Appeal  from  oity  court,  general  term. 

Action  by  Joseph  Buebler  and  another  against  Lorenzo  Beicb  to  recover 
for  services  as  electrical  engineers.  From  a  Judgment  for  plaintiffs,  de- 
fendant i.ppeals. 
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Argned  before  Dalt,  C.  J.,  and  Bischoff.  J. 

Abram  Kling,  for  appellant.    Adolph  L.  Sanger,  for  respondents. 

DAI.T,  C.  J.  This  appeal  comes  up  on  a  bill  of  exceptions  presenting  two 
alleged  erroneons  rulings  of  the  trial  court  In  the  admission  and  rejection  of 
evidence.  Tlie  plaintiffs  having  introduced  evidence  to  maintain  the  issues 
on  their'<part,  the  defendant  called  one  Doyle  to  prove  the  value  of  the  work 
which  was  the  subject  of  controversy.  He  testiQed  that  he  was  an  engineer, 
and  that  in  a  general  way  his  experience  as  a  civil  engineer  had  been  in  all 
classes  of  engineering, — what  he  called  "mechanical engineering," — and  that 
lie  was  familiar  with  electrical  engineering  in  all  its  branches;  that  he  had 
examined  the  work;  and  that  it  was  worth  i$120  to  do  it.  He  admitted  that 
he  bad  to  guess  at  the  value  of  the  switches  and  the  price  of  the  wire,  and  his 
cross-examination  tended  to  show  that  he  had  no  training  as  an  electrician, 
and  tliat  he  was  wholly  unfamiliar  with  electrical  science.  The  defendant 
having  called  one  Noll,  an  expert  electrician,  to  further  maintain  his  defense, 
Noll  was  asked  upon  cross-examination  whether  he  had  heard  the  testimony 
of  Doyle,  and  what  he  thought  of  him  as  an  electrical  expert  engineer,  to 
which  Koll  answered,  "Well,  he  is  not  an  electrical  expert."  Appellant 
claims  that  the  admission  of  this  testimony  was  error;  that  the  question  of 
the  value  of  the  work  was  not  one  of  science;  that  the  query  put  to  the  wit- 
ness invaded  the  province  of  the  Jury,  and  was  also  an  attempt  to  introduce 
the  opinion  of  one  witness  as  to  the  value  of  evidence  of  another  witness; 
quoting  on  this  point  Asioeiation  v.  Cronin,  4  Allen,  141,  holding  it  error  to 
ask  a  witness  called  by  one  party  whether  he  considered  his  judgment  as  good 
as  thnt  of  an  expert  called  by  the  other  side;  and  People  r.  Webster,  (Sup.) 
13  X.  Y.  Supp.  414,  holding  in  a  trial  for  murder,  where  lay  witnesses  had 
testified  to  acts  and  conversations  of  the  prisoner  which  they  characterized  as 
irrational,  that  it  was  prejudicial  error  to  permit  a  medical  witness  to  testify 
that  people  are  very  much  given  to  exuggerating  either  their  own  symptoms 
or  those  of  their  friends.  The  testimony  which  the  witness  Doyle  gave  as  to 
the  value  of  the  plaintiffs'  work  in  making  additions  or  alterations  to  elec- 
tric-light machinery  already  in  the  premises  involved  a  question  of  trade, 
science,  and  skill,  and  whether  such  testimony  showed  that  Doyle  possessed 
science  and  skill  sufBcient  to  enable  him  to  form  a  judgment  was  a  matter^ 
upon  which  acknowledged  experts  in  the  business  of  electric  light  might  well 
have  an  opinion,  the  benefit  of  which  either  party  was  entitled  to.  It  was 
not  invading  the  province  of  the  jury  to  elicit  such  opinion,  for  they  had  to 
know  what  Doyle's  judgment  upon  the  value  of  another  man's  work  was 
worth,  and  they  wou'.d  be  better  enlightened  on  that  point  by  the  opinion  of 
acknowledged  experts  than  by  his  cross-examination  upon  matters  of  science, 
with  wliich  laymen  are  not  expected  to  be  familiar.  If  the  claims  of  a  mere 
charlatan  or  pretender  could  not  be  the  subject  of  opinion  of  acknowledged 
scientists,  then  the  most  direct,  forcible,  and  convincing  evidence  of  sham 
and  pretensions  would  be  excluded  from  the  jury.  "The  value  of  expert 
testimony  will  depend  on  the  experience  and  knowledge  which  the  witness 
has  evinced  concerning  the  matter  about  which  he  testifies."  Bog.  Exp. 
Test.  490.  The  question  as  to  how  much  knowledge  and  experience  is 
evinced  by  the  witness  on  his  examination  must  in  all  oases  of  science  and 
sltlll  be  the  subject  of  opinion  by  acknowledged  experts.  This  whs  not  a 
case  where  one  witness  was  permitted  to  give  an  opinion  as  to  the  value  of 
the  testimony  of  another  witness,  but  where  the  claim  of  a  witness  to  the 
possession  of  science  and  skill  is  submitted  to  scientific  Judgment  and  experi- 
ence. The  qualifications  of  one  medical  expert  may  Ite  testiOed  to  by  an- 
other medioU  expert,  to  confirm  the  opinion  advanced  by  the  former.  Laroe 
V.  Com.,  84  Fa.  8t.  208.  The  competency  and  skill  of  persons  engaged  in 
particular  employments  are  frequently  the  subject  of  Judicial  inquiry,  and 
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the  opinions  of  persona  qualifled  to  give  it,  as  to  sucli  skill  snd  competency, 
muflt  from  the  neces^itj  of  the  case  be  recelred.  There  does  not  seeiu  to  be 
any  good  reason  for  excluding  such  opinions  witli  regard  to  witnesses  who 
assume  to  l>e  competent  to  speak  with  authority  upon  questions  of  skill  and 
science.  The  text-books  seem  quite  clear  that  such  opinions  may  be  given 
where  the  competency  of  an  expert  offered  as  a  witness  is  under  considera- 
tion. "The  court  la  at  liberty  to  examine  other  witnesses  to  aid  K  in  de- 
termining whether  be  is  qualified  to  draw  correct  conclusions  upon  questions 
relating  to  the  science  or  trade  in  relation  to  wliich  he  is  examined.  •  «  « 
The  witness  is  usually  allowed,  after  slight  evidence  as  to  liis  quallQcatlons 
has  been  g^ven,  to  testify  in  the  character  of  an  expert,  it  being  left  to  coun- 
sel on  the  cross-examination  and  otherwise  to  show  the  absence  of  the  quali- 
fications, and  the  consequent  worthlessness  of  his  testimony."  Bog.  Exp. 
Test.  §  17.  The  rule  is  thus  stated  byLawson:  "The  quHllBcations  of  per- 
sons  offering  themselves  as  experts  may  be  tested  by  the  opinions  of  others 
in  the  same  calling."  Lawson,  Exp.  Ev.  236.  It  would  seem,  therefore, 
upon  reason  and  authority,  that  the  allowance  of  tlie  testimony  objected  to 
was  improper.  The  secon'd  and  last  exception  is  to  the  exclusion  of  the  testi- 
mony of  tlie  witness  Noll  as  tn  the  value  of  tlie  work  wliich  he  had  done  in 
defendant's  premises  previous  to  the  plalntifTs'  work.  Tliis  did  not  call  for 
an  opinion  as  to  the  value  of  the  work  which  was  the  subject  of  tills  action, 
bnt  was  offered  as  a  basis  of  comparison  between  the  plaintiffs'  charges  and 
the  amount  whlcti  the  witness  thought  reasonable  for  other  work  done  by 
other  parties.  There  is  noihing  in  the  case  to  show  that  tl)e  work  in  each 
case  was  so  much  alike  that  there  was  any  basis  of  comparison;  so  that,  even 
if  such  evidence  were  proper  to  institute  comparison,  exclusion  of  the  testi- 
mony was  not  error.    The  judgment  sliould  be  affirmed,  with  costs. 


Young  v.  Young  et  al. 
{Common  Pleat  q/  Ntw  York  Cltu  and  County,  GenenU  Term.    Jlarob  7,  1893.) 

Apfkal — Skttlahbnt  of  Case — Filing  Notiob  ov  Exceptions. 

Where  plaintiff  merely  served  his  exceptions  to  the  refusal  of  the  conrt  to  find 
certain  facts  on  defendant's  attorney,  ana  incorporated  them  In  bis'  proposed  case 
on  appeal,  but  failed  to  file  a  notice  of  ezoeption  in  the  clerk's  olBoe,  as  required  by 
Code  Civil  Froc  N.  Y.  i  094,  the  judge,  on  settlement  of  the  case,  properly  struck 
therefrom  the  exceptions  in  question,  and  the  requests  to  whlob  they  referred. 

Appeal  from  special  term. 

Action  by  Jolin  W.  Young  against  Sophia  Young  and  another.  From  an 
order  denying  plaintiff's  motion  for  a  resettlement  of  the  case,  or  restoration 
thereto  of  his  requests  and  exceptions  stricken  therefrom,  plaintiff  appeals. 
AfiBrmed. 

Argued  before  Daly.  G.  J.,  and  Bischofp,  J. 

Billiard  &  Shannon,  for  appellant.  Deyo,  Duet  &  Bauerdorf,  for  respond- 
ent Sophia  Young. 

Dalt,  C.  J.  The  plaintiff  submitted  to  the  judge  by  whom  the  case  was 
tried,  without  a  jury,  certain  requests  for  findings  of  fact  and  of  law,  which 
were  refused.  If  he  desired  to  except  to  such  refusal  he  was  required  to  file 
a  notice  of  exception  in  the  clerk's  office,  and  to  serve  a  copy  thereof  upon  tlie 
attorney  for  tiie  adverse  party.  Code,  §  994.  It  appears  from  the  affidavit 
made  on  his  behalf  upon  the  motion  that  he  merely  served  bis  exceptions  to 
the  decision  upon  liis  adversary,  and  incor()orated  his  exceptions  to  the  refusals 
uf  bis  requests  in  his  proposed  case  on  appeal.  On  settlement  of  the  case,  thq 
judge  struck  out  such  exceptions,  together  with  the  requests  and  refusals  to 
whicli  they  referred.  A  motion  to  reslore'them  to  tlie  case  was  made,  and  de- 
nied, and  from  the  order  entered  upon  such  denial  this  appeal  Is  taken.    It  is 
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apparent  that  the  order  was  correct.  While  the  case  should  contain  so  much 
of  the  evidence  and  other  proceedings  as  is  materiaf  to  the  questions  to  be 
raised,  and  also  the  exceptions  taken  by  the  party  makinfi;  tlie  case,  (Code,  § 
997,  2  lium.  Pr.  391,)  it  should  not  contain  exceptions  which  had  not  been  duly 
and  properly  taken,  nor  any  of  the  proceedings  to  which  those  excepiions  re- 
fer. Itofusals  to  And  in  accordance  with  requests  are  rulings  upon  a  question 
of  law,  (Code,  S  993,)  and  exceptions  to  rulings  upon  questions  of  law  must 
be  filed  in  the  clerk's  odice,  so  that  they  may  be  either  inserted  in  or  annexed 
to  the  judgment  roll,  (section  994.)  The  judge  who  disposes  of  the  requests 
may  either  file  or  return  them  to  the  attorney,  (section  1023;)  but,  whichever 
eoorae  Is  adopted,  it  is  the  duty  of  the  latter,  if  he  wishes  tu  talce  a  valid  ex- 
cepUon  to  the  disposition  made  of  them,  to  file  such  exception  with  the  clerk, 
and  serve  a  copy  upon  his  adversary  within  10  days  after  he  receives  a  copy 
of  the  decision  of  the  court,  and  notice  of  the  entry  of  judgment  thereupon, 
(section  994.)  The  language  of  that  and  the  preceding  section  excludes  the 
inference  that  the  excepiions  to  be  so  tiled  are  only  the  exceptions  lo  the  facts 
found  in  support  of  the  decision.  The  words  of  the  sections  apply  to  all  ex- 
ceptions to  all  rulings  upon  request,  and  a  literal  compliance  with  the  enact- 
ment involves  neither  hardship  nor  inconvenience.  Order  affirmed,  with 
costs. 


Stevens  v.  Tbask  et  al. 

iCcmmon  FleoM  <tf  New  York  City  and  County,  general  Term.    ICaroh  7,  1S92.) 

PaiBCiPAi.  AND  AoKNT— Paoor  or  Aobnct. 

Plaintiff,  in  an  action  to  recover  the  proceeds  of  certain  bonds  delivered  by  her  to 
her  husband,  and  by  bim  delivered  to  defendants,  to  be  credited  to  his  account,  tes- 
tified that  her  husband  had  authority  only  to  colleot,  and  not  to  sell,  and  that  de- 
fendants were  so  informed,  but  it  appeared  that  several  years  before  action  brought 
ahe  had  Kiven  orders  for  the  dividends  on  oettain  stock,  in  which  part  of  the  proceeds 
of  such  bonds  had  been  invested  in  her  name  by  the  husband,  and  afterwards  re- 

Sidiated,  in  a  letter  to  defendants,  an  attempted  transfer  of  such  reinvestment. 
eld,  plaintiff's  testimony  being  contradicted  by  her  own  wrilinga,  that  a  verdict 
In  her  favor  shonld  be  reversed. 

Appeal  from  trial  term. 

Action  by  Julia  A.  Stevens  against  Spencer  Trask  and  another  to  recover 
from  defendants  the  proceeds  of  five  bonds,  of  $1,000  each,  of  the  Delaware 
&,  Hudson  Canal  Company,  payable  July  1,  1884,  which  plaintiff  claims  she 
caused  to  be  delivered  to  the  defendants  for  collection  about  said  date.  The 
defense  was  that  the  proceeds  of  the  bonds  were  paid  by  the  defendants  to  the 
husband  of  the  plainUfF,  from  whom  they  were  received  for  collection,  he  rep- 
resenting himself  to  be  the  owner  of  the  same,  and  that  such  payment  was 
made  in  good  faith,  and  without  any  notice  of  the  plaintiS's  claim.  From  a 
judgment  for  plaintiff,  defendants  appeal.    Be  versed. 

Argued  before  Dalt,  C.  J.,  and  Bischoff,  J. 

Masten  it  NiehoU,  {Arthur  H.  Masten  and  Chandler  P.  Anderson,  of  coun- 
sel.) for  appellants.  C.  C.  <t  8.  F.  Prentiss,  (Q.  W.  Cotterill,  of  counsel,)  for 
respondent. 

Dalt,  C.  J.  The  evidence  is  undisputed  that  the  bonds  were  delivered  to 
the  defendants  by  the  plaintiff's  husband,  Thomas  W.  Stevens,  together  with 
the  usual  form  of  irrevocable  stock  power,  executed  by  the  plaintiff  in  blank. 
The  act  of  the  plaintiff  in  intrusting  these  documents  to  her  husband  invested 
him  with  the  indicia  of  ownership,  and  conferred  upon  a  purchaser  in  good 
faith  for  value  a  perfect  title,  not  affected  by  any  equities  between  plaintiff  and 
Iier  husband.  McNeil  v.  Bank,  46  N.  Y.  325.  The  defendants  were  holders 
for  value  because  they  credited  the  proceeds  of  tlie  bonds  upon  the  account  of 
Ur.  Stevens  with  them,  for  stocks  which  they  had  just  purchased  for  him. 
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'Were  thef  purchasers  in  good  faith  without  notice  of  plaiDtlfiTs  title?  Ur.  Ste- 
vens swears  that  hetold*Mr.  PealxHiy,  one  of  the  defendants,  that  the  bonds  be- 
longed to  bis  wife,  and  were  to  be  collected  for  her.  This  is  positively  denied  by 
Mr.Feabody;  and  if  tliecase  for  the  defendants  rested  tliere,  without  corrolv- 
oratlon,  it  would  tiave  been  oath  against  Oiith,  (Losee  v.  Morey,  57  Uarb.  .561; 
Rainesy. Totman,  64  How.  Pr.  498;  Griffiths  v.  Uardenhergh,  41  N.  Y.  471,) 
and  thev  would  not  have  sustained  the  burden  of  showing  that  they  were  pur- 
chasers in  good  faith,  (Bank  v.  DUtfmdorf,  123  N.  Y.  200.  25  N,  E.  Kep.  402.) 
But  the  preponderance  of  proof  on  this  ibranch  of  the  case  is  with  the  defendants, 
for  it  appears  from  the  written  evidence  in  the  case  that  the  bonds  were  deliv- 
ered to  the  defendants  by  Mr.  Stevens,  after  a  letter  from  them  to  liim  request- 
ing margin  or  security  upon  his  account  with  them,  and  that,  when  the  bonds 
were  received  by  them  from  the  Ke w  York  State  National  13ank,  upon  Mr.  Ste- 
vens' order,  they  wrote  informing  him  of  the  fact,  and  stating  that  they  placed 
them  to  his  account.  Ttiere  was  no  evidence  that  Mr.  Stevens  repudiated  this 
disposition  of  the  bonds,  but,  on  the  contrary,  his  wife's  counsel  offered  in  evi- 
dence a  monthly  statement  received  by  him  from  defendants,  showing  a  credit 
upon  liis  account  of  the  proceeds  of  these  bonds,  which  statement  he  liad  retained 
for  years  without  objection.  The  letter  demanding  the  margin  bore  date  June 
28.  1884.  The  letter  acknowledging  the  receipt  of  the  bonds,  and  crediting 
Mr.  Stevens'  account  with  the  proceeds,  bore  date  June  24, 1884.  and  the  state- 
ment bore  date  July  81,  1884.  This  action  was  commenced  June  28,  1889. 
If  Mr.  Stevens  had  pUced  these  bonds  in  the  hands  of  defendants,  to  collect 
for  his  wife,  we  Should  expect  him  to  imraediatply  object  to  the  disposition 
which  defendants  had  made  of  the  proceeds,  and  to  demand  that  they  be  paid 
over,  or  placed  to  the  account  of  his  wife.  Instead  of  doing  so,  bt>  acquiesced 
in  a  disposition  of  them  which  is  consistent  only  with  Mr.  Peabody's  version 
of  the  transaction, — that  they  were  delivered  to  be  collected  and  credited  upon 
Mr.  Stevens'  account,  which  at  that  time  showed  an  indebtedness  of  $6,012.50 
on  the  purchase  of  a  hundred  shares  of  Western  Union  stock,  and  that  Mr. 
Stevens  assumed  and  exercised  the  rightof  ownership  over  them,  without  any 
notice  that  they  belonged  to  his  wife.  But  if  the  case  is  to  turn  upon  the  ques- 
tion whether  the  plaintiff  had  sustained  the  oniis  which  rested  upon  her  of 
proving  that  these  bonds  were  originally  delivered  by  her  to  her  husband  for 
the  purpose  of  collection  only,  the  clear  preponderance  of  evidence  is  against 
her.  From  the  time  of  the  execution  and  delivery  of  the  stock  power  to  her 
husband  in  1884,  and  for  nearly  five  years  afterwards,  it  is  not  shown  that 
she  made  any  inquiry  concerning  the  disposition  of  the  proceeds  of  thesebomls. 
It  is  shown  that  on  .luly  23, 1884,  the  defendants  delivered  to  her  husband  50 
shares  of  Western  Union  stock,  registered  in  her  name,  which  were  part  of 
the  shares  paid  for  by  her  bonds;  that  on  September  25,  1884,  she  signed  an 
order  upon  the  Western  Union  Telegraph  Company  for  the  payment  to  the  de- 
fendants of  a  dividend  of  $87.50  on  said  50  shares  of  stock;  that  on  December 
24, 1884,  she  signed  a  similar  order  for  a  dividend  of  $75;  thaton  July  7,  1887, 
she  signed  a  communication  to  the  defendants,  saying  that  the  50  sliares  of 
Western  Union  standing  in  her  name,  and  held  by  them,  were  to  be  regarded 
as  standing  against  the  account  of  her  husband,  to  afford  them  additional  pro- 
tection ;  and  that  on  December  5, 1887,  she  wrote  to  the  defendants  as  follows: 
"I  understand  that  fifty  shares  of  the  stock  of  the  Western  Union  Telegraph 
Company,  and  one  hundred  shares  of  the  American  Cable  Company,  standing 
in  my  name,  and  which  belong  to  me,  are  in  your  possession,  with  a  transfer 
of  power  signed  in  my  name  by  Mr.  Stevens,  as  my  attorney.  I  neither  know 
of  nor  authorized  such  signature,  and  have  to  request  that  you  will  return  to 
me  the  certificates."  Mrs.  Stevens  is  not  positive  whether  she  signed  or  did 
not  sign  the  communication  of  July  7,  1887,  authorizing  the  defendants  to 
hold  her  Western  Union  stock  against  the  account  of  her  husband,  but  her 
husband  admitted  it,  and  it  seemed  to  iiave  been  treated  on  tlie  trial  as  genuine. 
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There  is,  however,  no  question  about  her  signature  to  the  other  papers.  The 
admittedly  genuine  docninenta  signed  by  the  plaintiff  in  1884  and  1887  show 
that  she  knew  of  and  ratified  the  purchase  and  transfer  to  her  of  50  shares  of 
the  Western  Union  stock.  They  were  part  of  the  shares  paid  for  out  of  the 
proceeds  of  her  bonds.  She  does  not  attempt  to  account  for  their  acquisition 
in  any  other  way.  She  not  only  knew  of  and  claimed  them  as  her  property, 
hot  in  1884  turned  over  the  dividends  to  her  husband's  brokers.  Tliis  writ- 
ten evidence  furnished  by  her  near  the  time  of  the  original  transaction,  and 
her  course  of  conduct  for  years,  all  showing  that  her  husband  had  authority 
to  make  the  disposition  of  her  l)onds  which  he  exercised  in  turning  them 
over  to  the  defendants  for  his  own  account,  is  inconsistent  with  her  denials 
made  upon  the  stand  as  a  witness  in  her  own  behulf.  A  judgment  which 
rests  solely  upmn  the  weight  to  be  attached  to  the  credibility  and  recollection 
of  a  party  who  is  of  course  interested  in  the  result,  and  who  is  contradicted 
by  the  party's  own  writings  and  conduct,  should  not  be  permitted  to  stand. 
Kehr  T.  Btanf,  12  Daly,  115,  and  cases  citeil.  The  judgment  must  be  re* 
versed,  and  a  new  trial  ordered,  with  costs  to  abide  the  event. 


Bbandt  v.  ViJSDON  et  al. 
(Common  PUa*  of  New  T(/rk  City  and  Countu,  Oenena  Term.    March  7, 1893.) 

1.  HECBAinos'  Liens— NoTioi—F^RTiAi.  Completion  or  Wobk. 

Laws  of  New  York  requiring  a  person  claiming  a  meobanio's  lien  to  state  the  ex- 
tent of  services  performed,  materials  used,  and  residue  of  the  work  remaining  to 
be  performed,  must  be  strictly  pursued,  so  that  a  notice  of  a  lien  for  partially  com- 
pleted work,  which  states  entire  completion  thereof,  is  void. 

2.  Samk — Completion  or  Somb  op  Sevbrai.  Contracts. 

But  a  notice  of  lien  which  sets  out  several  contracts,  and  alleges  completion  of 
•11,  will  not  be  vitiated  as  to  the  completed  contracts  by  the  fact  that  one  of  the 
contracts  set  out  remains  incomplete. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  William  H.  Brandt  against  William  Yerdon,  Lizzie  M.  Moses, 
and  others  to  enforce  mechanics'  liens.  From  a  judgment  for  plaintiff,  and 
for  defendants  Yerdon  and  others,  defendant  Moses  appeals.    Reversed. 

Argued  before  Bookstaver.  Bischoff,  and  Prtor,  JJ. 

Putney,  Bishop  dt  Blade,  {Sidney  H.  Stuart,  of  counsel.)  for  appellant, 
Lizzie  M.  Moses.  Oeorge  W.  Cart,  for  plaintiff  respondent.  Thomas  C. 
Bwamer,  for  defendant  respondents.  Yerdon  and  Knapp. 

BooKSTAVEB.  J.  Tlie  defendant  and  appellant,  Moses,  in  1887  and  1888 
was  the  owner  of  certain  property  in  West  134th  street,  on  which  she  erected 
five  houses.  The  plaintiff  and  the  other  defendants  were  mechanics  who  did 
certain  work  and  furnished  certain  material  on  those  houses.  The  respond- 
ents Yerdon  and  Knapp  had  commenced  their  separate  action  to  foreclose 
their  lien,  but  by  an  order  of  this  court  their  action  was  consolidated  with 
the  plaintiff's,  and  they  thereafter  served  a  proper  answer  in  that  action. 
The  issues  so  joined  were  referred  to  Walton  Storm.  Esq.,  to  hear  and  deter- 
mine, and  after  hearing  the  evidence  he  reported  in  favor  of  all  the  lienors 
for  amounts  somewhat  less  than  claimed  by  them  respectively.  On  the  argu- 
ment appellant's  counsel  did  not  specially  point  out  any  errors  committed  by 
the  referee  in  the  admission  or  exclusion  of  evidence,  nor  has  he  done  so  in 
his  brief.  We  have  not.  therefore,  deemed  it  necessary  to  examine  the  excep- 
tions to  such  admission  or  exclusion  in  detail. 

The  plaintiff  Brandt  filed  his  notice  of  lien  on  or  about  March  9, 1888,  which 
contains  the  following:  "The  nature  and  amount  of  the  labor  and  services 
performed  and  the  materials  furnished  are  as  follows:  That  on  or  about  the 
10th  day  of  November,  1887,  the  said  Williara  H.  Brandt  entered  into  three 
several  contracts  with  Lizzie  M.  Moses  to  do  the  slating,  tinning,  and  iron 
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work  on  the  premises  hereinafter  mentioned  and  described,  and  said  Moses 
promised  and  agreed  to  pay  for  said  work  the  sum  of  twelve  hundred  and 
fifty  dollars.  That  said  VVJlliam  H.  Brandt  tias  actually  done  said  work  on 
said  premises.  That  said  Moses  has  paid  on  account  of  said  contracts  the 
sum  of  $840,  and  there  still  remains  due  and  unpaid  the  sum  of  9910."  The 
complaint,  in  substance,  alleges  the  same  thing.  The  referee  has  found, 
however,  thai  instead  of  three  there  were  four  separate  contracts,  which  in 
the  ajrgregate  amounted  to  the  sum  of  $1,250;  but  the  appellant  has  made  no 
point  of  this  variance,  and  we  do  not  see  that  it  could  have  been  of  any  ma- 
terial injury  to  her.  The  referee  has  further  found  that  two  of  the  contracts 
were  partly  in  writing  and  partly  verbal,  and  the  other  two  were  wholly  in 
parol.  He  has  also  found  that  75  per  cent,  of  the  amount  of  each  contract 
was  to  be  paid  as  the  work  advanced.  To  these  findings  the  defendant  Moses 
excepted,  and  on  this  appeal  contends  that  the  referee  erred  in  this  respect, 
especially  as  to  the  two  contracts  which  she  claims  were  wholly  in  writing; 
but  what  are  called  "contracts"  consisted  of  letters  which  are  only  estimates 
by  the  plaintiff  as  to  what  certain  work  would  cost,  and  acceptances  by  her 
of  those  estimates.  None  of  them  in  any  way  mention  the  terms  of  payment, 
and  it  is  quite  probable  these  were  agreed  on  verbally,  as  the  plaintiff  testi- 
fied. There  cei-tainly  is  not  that  preponderance  of  evidence  in  favor  of  the 
appellant  which  would  lead  us  to  reverse  the  rereree's  conclusion  on  these 
questions. 

The  referee  has  further  found  that  the  first,  second,  and  fourth  contracts 
were  performed,  with  some  trifling  exceptions,  for  which  proper  deductions 
were  made,  and  that  they  were  not  fully  performed  on  account  of  defend- 
ant's neglect.  The  evidence  as  to  the  performance  was  very  contradictory, 
but  we  see  no  reason  for  disturbing  his  findings  in  respect  to  these  cuntracte. 

The  third  contract  was  one  by  which  the  plaintiff  agreed  to  put  up  three 
bay-windows  on  the  houses  in  question,  according  to  plans  submitted  to  him, 
for  the  sum  of  $490.  payable  as  the  others  were.  From  the  evidence  it  a,)- 
pears  that  the  plans  for  these  windows,  as  filed  with  the  building  department, 
were  in  accordance  with  the  building  law,  requiring  iron  frame-work  for  the 
bays,  but  that  the  plans  given  to  the  plaintiff  only  called  upon  him  to  re-cover 
wooden  frame-works  with  iron,  making  an  outward  appearance  in  conformity 
with  the  law,  but  in  reality  evading  it.  This,  we  think,  must  have  lieen 
known  to  the  plaintiff  to  have  been  an  evasion.  But,  in  the  view  we  take  of 
this  case,  it  is  not  necessary  for  us  to  decide  now  whether  or  not  a  mechanic 
will  be  permitted  to  acquire  a  lien  for  work  done  by  bim  contrary  to  law,  and 
in  order  to  evade  it;  for  the  referee  has  found  the  work  called  for  under  tliis 
contract  was  not  fully  completed,  but  that  nearly  one-third  was  left  undone. 
He  also  fails  to  find  that  what  was  done  was  done  in  a  good  and  workman- 
like manner,  and  in  his  opinion  says  it  was  not.  He,  however,  finds  that,  as 
the  plaintiff  at  all  times  was  ready  and  willing  to  complete  the  contract  if  the 
defendant  would  pay  him  according  to  its  terms,  he  should  have  a  lien  for  the 
amount  of  work  actually  performed  by  him,  which  he  found  to  be  S332.  This 
is  in  conformity  with  the  law.  Haden  v.  Ooleman,  73  N.  T.  567;  Graf  v. 
Cunningham,  109  N.  Y.  369.  16  X.  E.  Rep.  551.  This  raises  the  only  real 
questions  of  law  in  this  branch  of  the  case.  As  before  stated,  the  plaintiff,  in 
bis  notice  of  lien,  claimed  he  had  "actually  done  said  work  on  said  premises," 
meaning  that  he  had  dune  all  the  work  required  by  his  contracts,  and  further 
claimed  that  there  remained  "due  and  unpaid  the  sum  of  $910,"  being  the 
full  contract  price  for  all  the  work.  These  statements,  in  view  of  the  ref- 
eree's findings,  are  evidently  untrue.  All  the  work  had  not  been  done,  and 
there  was  due  on  this  contract,  for  all  the  work  done  by  him  under  it,  only 
8322,  instead  of  $490,  the  contract  price.  Under  precisely  this  state  of  facts, 
the  supreme  court,  in  Foster  v.  Schneider,  (Sup.)  2  N.  Y.  Supp.  875,  held 
that,  where  the  whole  of  the  work  had  not  been  performed,  it  was  requisite 
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that  the  notice  of  Hen  should  state  that  fact,  and  state  how  much  had  been 
performed,  and  that  a  failure  to  conform  to  the  statute  in  that  respect  made 
the  filing  of  the  notice  invalid,  so  that  it  created  no  lien.  Tliis  decision  waa 
followed  by  this  court  in  Close  v.  Clark,  (Cum.  PI.)  9  K.  Y.  Supp.  538.  and 
the  same  doctrine  was  announced  in  Luscher  t.  Morris,  18  Abb.  N.  C.  67. 
We  consider  the  rule  extremely  salutary  and  useful,  in  order  that  all  parties 
may  be  apprised  of  the  true  state  of  affairs.  In  the  case  first  cited,  Daniels, 
J.,  delivering  the  opinion  of  the  court,  referring  to  the  notices  of  lieu,  said: 
"They  should  have  stated  the  extent  of  the  services  performed,  and  of  the 
material  used,  and  of  the  residue  of  the  work  remaining  to  be  performed. 
«  •  •  Xbe  legislature  has  required  this  to  be  dune,  in  clear  and  direct 
language.  And  it  is  one  of  the  directions  to  be  observed  by  the  claimant  to 
insure  the  creation  of  the  lien  for  the  amount  of  the  indebtedness  upon  the 
property  benefited  by  the  work  and  material.  *  *  *  It  was  intended  in 
tills  manner  to  exact  a  truthful  statement  of  the  facts  to  be  contained  in  the 
notice,  and  that  probably  was  intended  for  the  benefit  of  other  claimants  as 
well  as  of  the  owner  of  the  property,  and  the  truthful  information  of  the 
court;  and  the  courts  can  no  more  dispense  with  the  observance  of  this  re- 
quirement in  making  and  filing  the  notice  than  they  can  with  any  otiier  di- 
rection required  to  be  observed  fur  the  purpose  of  creating  a  lien  upon  the 
property."  Arid  again:  "This  proceeding  is  wholly  statutory,  and,  to  entitle 
a  claimant  to  its  benefits,  the  directions  of  the  statute  must  be  substantially 
observed.  If  they  are  not,  the  lien  cannot  be  secured,  and  the  court  has  no 
power  or  authority  to  sustain  the  proceeding;  for  a  substantial  compliance 
with  the  requirements  of  the  statute  is  necessary  to  confer  jurisdiction,  and 
when  they  are  omitted  in  any  essential  particular,  as  they  were  in  this  case, 
the  benefit  secured  by  the  statute  cannot  be  obtained," — citing  authorities. 
Notwithstanding  this  clear  and  explicit  language, — even  repeated,  to  give  it 
emphasis, — plaintifiF's  counsel  contends  that  the  learned  judge  did  not  mean 
what  be  says:  for  in  tbut  case  he  did  not  entirely  vacate  the  lien,  but  merely 
subordinated  it  to  the  other  liens.  The  reason  for  this  is  apparent ftom  the 
decision,  where  it  says,  (page  878:)  "Neither  of  the  other  parties  affected  has 
complained  of  the  conclusion  of  the  referee,  *  *  *  and  as  to  them  no 
change  can  be  made;  *  *  *  but,  as  to  the  parlies  appealing,  they  are  en- 
titled to  be  paid  in  the  order  mentioned  by  the  referee  in  his  report,  *  •  * 
prior  to  any  payment  being  made  to  the  respondent."  That  is  to  say,  those 
who  did  not  complain  by  appeal  were  not  entitled  to  relief  at  the  general 
term.  But,  if  language  means  anything,  he  did  decide  that  as  to  those  who 
bad  appealed  the  lien  was  void.  AVe  therefore  conclude  that  the  referee  erred 
in  allowing  a  lien  to  the  amount  of  $832  under  the  third  contract. 

But  this  conclusion  raises  another  question,  and  that  is  whether  or  not  the 
notice,  being  inoperative  to  effect  a  lien  under  tlie  third  contract,  is  sufficient 
to  create  a  lien  under  the  other  contracts.  As  far  as  we  are  aware,  this  ques- 
tion has  never  been  determined.  In  all  the  cases  before  cited  the  notices 
were  foanded  npon  single  contracts,  althuugli  in  Foster  v.  Schneider,  supra, 
separate  liens  were  filed  upon  each  house,  and  the  court  strongly  criticised 
such  a  course.  In  this  case,  however,  there  were  four  separate  contracts,  and 
but  one  notice,  in  which  the  various  contracts  were  mentioned.  It  would 
liave  been  proper  to  have  filed  separate  notices  under  each  contract.  Had 
this  been  done,  the  notice  actually  filed  would  have  complied  with  the  statute 
as  to  the  first,  second,  and  fourth,  and  failed  as  to  the  third.  Consequently, 
neither  the  owner  nor  any  of  the  lienors  could  have  been  misled  as  to  the 
performance  of  these  contracts;  in  fact,  as  found  by  the  referee,  it  was  cor- 
rect as  to  them.  The  plaintiff  followed  the  belter  practice  in  filing  but  one 
notice  for  all  the  liens,  and  should  not  tail  in  three  because  the  notice  was 
misleading  as  to  a  fourth.  We  think  justice  and  equity  will  be  done  by  huld- 
ing  the  notice  good  as  to  the  first,  second,  and  fourth  contracts,  and  bad  as 
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to  Uie  tliird.  But,  for  the  error  before  pointed  out,  the  judgment,  so  far  as 
it  aCFects  plaintifF's  claim,  must  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  the  appellant  to  abide  the  event,  unless  the  plaintiff  within  five  days 
elects  to  reduce  the  sum  awarded  him  by  $332  as  of  the  date  of  the  entry  of 
the  judgment,  together  with  any  interest  which  may  have  been  added  on  so 
much  of  the  award  on  the  entry  of  judgment,  and,  if  so  reduced,  the  judgment 
as  to  the  plaintiff  should  be  afflrmeid,  without  any  costs  of  this  appeal  to  either 
party. 

As  to  that  branch  of  the  case  which  refers  to  the  defendants  Yerdon  and 
Knapp,  appellant  urged  the  same  defective  notice;  but  this,  we  think,  waa 
not  sustained,  for  their  notice  did  comply  with  the  statute,  in  that  it  stated 
the  nature  and  amount  of  the  work  to  be  performed  and  materials  to  be  far* 
nished,  and  that  all  of  it  had  been  done  and  furnished  except  $200  wortbt 
which  had  not,  and  contained  a  detailed  statement  of  what  had  and  had  not 
been  done  or  famished.  These  defendants  had  the  contract  for  doing  the 
plumbing  and  gas-fitting  in  theee  buildings,  and  the  laying  of  sewer  pipes, 
etc.  One  of  the  piincipal  objections  to  the  work  done  by  them  under  this 
contract  was  in  respect  to  the  wiiy  they  had  laid  the  drain  and  sewer  pipes, 
and  that  it  was  not  done  in  a  good  and  workman-like  manner,  nor  according 
to  the  speciQcations  of  the  contract.  The  evidence  does  undoubtedly  tend  to 
show  that  when  this  work  was  done  it  exhibited  serious  defects,  which  caused 
the  water  to  back  up,  and  in  certtiin  instances  to  overflow  the  cellar,  or  a  por- 
tion of  it.  This  work  was  all  included  under  that  portion  of  the  contract, 
upon  the  completion  of  which  the  first  payment  became  due;  and  the  referee 
has  found  that  the  defendants  performed  their  work  in  accordance  with  the 
plans  and  specifications,  and  that  the  same  was  approved  by  the  board  of 
health,  and  has  also  found  that  the  work  was  approved  by  the  architect,  and 
a  certificate  therefor  was  given  to  the  defendants.  It  is  true  that  all  of  these 
findings  are  controverted  by  the  defendant  appellant;  bat  we  think  that  the 
evidence,  if  not  conclusive,  was  at  least  suflicient  to  warrant  his  findings  in 
that  respect,  and  we  will  not  disturb  them. 

The  next  important  objection  urged  against  the  work  done  by  the  defend- 
ants was  the  Imperfect  manner  in  which  the  leaders  to  the  houses  were  put 
up,  and  the  failure  to  properly  pack  the  pipes  in  mineral  wool,  and  in  conse- 
quence thereof  the  pipes  burst  or  leaked,  and  damage  was  done  to  the  build- 
ing. The  evidence  tends  to  show  that  the  packing  of  the  pipes  in  mineral 
wool  was  not  required  by  the  defendant  Moses,  but  that  she,  through  her 
agent,  modified  the  contract  and  altered  the  specifications  in  such  a  manner 
that  the  defendants  Yerdon  and  Knapp  could  not  pack  the  pipes  with  min- 
eral wool,  and  that  such  non-packing  of  the  pipes  was  not  only  consented  to 
by  the  defendant  Moses,  but  that  it  was  through  her  own  acts  and  directions 
given  by  her  agent  that  the  defendants  Yerdon  and  Knapp  could  not  pack  the 
pipes  in  this  manner;  also,  that  the  defendants  Yerdon  and  Knapp  placed  the 
pipes  in  position  in  accordance  with  the  modifications  of  the  contract,  and 
that  the  bursting  and  consequent  leakage  was  not  caused  by  any  negligent 
or  unskillful  workmanship  on  their  part,  but  in  consequence  of  the  unfin- 
ished condition  of  the  houses,  and  because  they  were  not  properly  taken  care 
of  by  the  defendant  Moses.  The  referee  has  found  that  all  the  work  was  done 
in  a  skillful  and  workman-like  manner,  and  that  the  reason  for  the  non-per- 
formance of  certain  of  the  work  was  because  the  defendant  Moses  did  not 
furnish  the  material  which  she,  by  the  contract,  was  to  have  furnished,  and 
also  by  reason  of  her  non-payment  of  the  installments  as  they  fell  due.  Tho 
appellant  contends  that  she  was  justified  in  not  making  the  second  and  third 
pa^'meut  because  of  the  refusal  of  the  architect  to  give  the  proper  certificates. 
But  the  referee  has  found,  and  we  think  upon  sufficient  evidence,  that  the  de- 
fendant Moses,  through  her  agent,  waived  the  certificate  as  to  these  pay- 
ments; and  from  the  evidence  of  the  architect  it  seems  to  us  that  his  ob- 
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jectlon  to  the  giving  of  the  sefond  certificate  was  for  trifling  matters,  the 
performance  of  which,  as  before  stated,  the  defendant  Moses  waived.  The 
non-payment  of  the  second  installment  according  to  the  terms  of  the  contract 
relieved  him  from  going  on  with  the  work  contemplated  under  the  third  pay- 
ment, and  the  referee  properly  found  the  amount  of  work  which  be  had  act- 
ually done  under  that  part  of  the  contract.  Haden  v.  Coleman  and  Gra/ 
T.  Cunningham,  supra.  We  therefore  think  there  is  no  error  in  regai-d  to  his 
conclusions  as  to  the  claim  of  Yerdon  and  Knapp,  and  that  the  Judgment  as 
to  tliem  should  be  aflSrmed,  with  costs  to  the  respondents.    All  concur. 


Hawes  v.  Dobbs  et  al, 
(Common  Pleas  of  Neva  York  City  and  Countu,  General  Term.    March  7, 1892.) 

1.  JuRT  Tbixi/— Equitable  Ibsdes— Leoal  Causb  ov  Actiok. 

Where,  in  an  action  for  equitable  relief  only  against  several  defendants,  the 
oonrt  fonnd  that  no  grounds  therefor  existed  against  any  of  defendants,  but  that 
plaintiff  was  entitled  to  damages  at  law  against  one  of  defendants  for  breach  of 
contract,  the  court  properly  refused  to  submit  the  case  to  the  jury. 
X  Sakb — Fleadino — Frayeb  for  Monet  Jdsgmknt. 

In  such  case,  tbere  being  no  allegations  of  damage  nor  prayer  for  a  money  judg- 
ment, no  personal  judgment  for  damages  could  be  entered,  and  the  court  properly 
refused  to  submit  the  case  to  the  jury. 

i.  EQUITT — RSTBimON  OT  JCBIBDICTION — APPLICATION  OF  RUU. 

The  rule  that,  nhere  the  court  has  once  obtained  equitable  jurisdiction,  it  will 
proceed,  and  grant  relief  for  purposes  of  account  or  otherwise,  has  no  application 
where  the  complaint  presents  a  purely  equitable  cause  of  action,  and  plaintiff  ut- 
terly fails  to  prove  any  grounds  for  equitable  relief,  bnt  shows  a  right  to  damage* 
instead. 

Appeal  from  special  term. 

Action  by  William  1'.  Hawes  against  Charles  G.  Dobbs  and  others.  From 
«  judgment  for  defendants,  plaintiff  appeals.     AlTirmed. 

Argued  before  Daly,  C.  J.,  and  Bookstavee  and  Pkyor,  JJ. 

Oilbert  R.  Hawes,  {^Flamen  B.  Candler,  of  counsel,}  for  appellant.  John 
H.  V.  Arnold,  for  respondents. 

BooKSTAVER,  J.  This  action  was  brought  in  equity  to  have  a  certain 
agreement  between  Gilbert  R.  Hawes,  plaintiff's  assignor,  and  Charles  G. 
Dobbs,  one  of  the  defendants,  adjudged  binding  on  one  Herman  A.  Bergman, 
■another  defendant;  to  have  a  deed  from  Williiim  H.  Niebuhr,  who  was  not 
a  party  to  the  action,  to  Agnes  £.  Dobbs,  another  defendant,  declared  to  be 
solely  tor  the  benefit  of  Charles  G.  Dobbs;  for  a  judgment  declaring  that  the 
interest  of  Charles  G.  Dobbs,  as  mortgagee  of  the  premises  mentioned  in  the 
complaint,  was  merged  into  that  of  owner  of  an  undivided  three-fourtlis  of 
such  premises;  to  adjudge  that  the  liens  of  plaintiff's  deed  and  mortgage  on 
the  said  premises  were  superior  in  equity  to  the  rights  of  any  of  the  defend- 
ants in  the  premises;  and  also  for  a  judgment  declaring  that  the  plaintiff  was 
the  owner  of  an  undivided  one-fourth  part  of  those  premises,  and  that  he  had 
a  valid  lien  on  a  portion  of  the  premises  to  the  extent  of  $5,500,  and  interest. 
The  complaint  also  contained  a  general  prayer  for  such  other  or  further  re- 
lief 88  to  the  court  might  seem  just  and  equitable.  From  the  evidence  and 
the  findings  of  the  court  it  appears  that  the  premises  in  question  were  con- 
veyed by  the  defendant  Charles  G.  Dobbs  to  William  H.  Niebuhr,  on  or  about 
the  28th  June,  1887,  and  at  the  same  time  what  is  known  as  a  "builder's 
loan  contract"  was  executed  between  the  parties;  and  that,  on  the  5th  Octo- 
ber of  the  same  year,  Niebuhr  conveyed  to  Gilbert  R.  Hawes,  plaintiff's  as- 
signor, one  undivided  fourth  part  of  the  premises,  and  that  the  consideration 
for  such  deed  was  moneys  advanced  to  Nieliuhr  by  Gilbert  K.  Hawes,  to  be 
used  upon  the  erection  of  the  buildings  on  the  premises  in  question,  under 
an  agreement  and  understanding  between  Charles  G.  Dobbs  and  Niebuhr  and 
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Gilbert  R.  Hawes,  whereby  Dobbs  undertook  and  as;reed  to  protect  and  secure 
to  Hawes  his  said  interest  in  the  premises;  and  tliat,  on  or  prior  to  tlie  18th 
day  of  January.  1888,  a  fartlier  agreement  was  entered  into  between  Hawes 
and  Dobbs,  to  the  effect  that  if  said  Hawes  wuald  advance  certain  moneys  to 
Niebiihr,  the  then  owner  of  the  premises,  he,  Dobbs,  would  protect  Hawes 
therein,  and  that  no  foreclosure  should  be  had  of  any  mortgage  held  or  con. 
trolled  by  Dobbs  which  would  affect  such  interest,  and  tliat  tlie  moneys  ad* 
vanced  by  Hawes  were  advanced  on  the  faith  of  such  agreement;  tliat  for  the 
moneys  so  advanced,  amounting  to  95,500,  Hawes  took  u  mortgage  from 
Kiebuhr  on  the  premises  in  question  as  security.  It  also  appears  in  the  flnd- 
ings  that  there  was  in  the  fall  of  1887  a  first  mortgage  of  $20,000,  a  second 
mortgage  of  $5,000,  a  third  mortgage  of  $14,000,  a  fourth  mortgage  of  $4^0,- 
000,  and  a  fifth  mortgage  of  $45,000  on  the  premises.  Ttie  two  latter  mort* 
gages  were  held  by  tlie  defendant  Charles  G.  Dobbs;  the  first  of  the  two  hav- 
ing been  executed  by  Kiebuhr  to  him  upon  his  conveyance  of  the  premises  to 
the  former  to  secure  a  part  of  the  purchase  money,  and  the  last  mortgage 
having  been  given  by  the  same  mortgagor  to  the  same  mortgagee  to  secu  re 
the  building  loan  before  referred  to.  The  court  also  found  that  the  interests 
acquired  by  Hawes  by  the  deed  and  mortgage  before  stated  were  assigned  by 
him  to  the  plaintiff.  Both  this  deed  and  mortgage  contained  clauses  making 
the  several  instruments,  and  the  interests  thereby  conveyed,  subject  to  tlie 
five  mortgages  first  above  referred  to,  as  well  as  to  all  advances  theretofore 
made  or  thereafter  to  be  made  on  the  premises  by  Dobbs.  On  November  2. 
1887,  the  third  mortgage  of  $14,000  was  assigned  by  the  then  holder  thereof 
to  Sarah  £.  Dobbs,  the  mother  of  Charles  G.  Dobbs.  In  March,  1888,  an  ac- 
tion was  brought  in  this  court  by  said  Sarah  E.  Dobbs  to  foreclose  said  last- 
mentioned  mortgage,  to  which  action  the  plaintiff  and  his  assignor,  as  well 
as  the  defendant  Charles  G.  Dobbs  and  William  H.  Kiebuhr,  were  made  par- 
ties defendant.  The  two  former  duly  appeared  in  the  action,  and  the  plain- 
tiff in  this  action,  as  well  as  Niebuhr,  interposed  answers  to  the  complaint. 
Judgment  was,  after  a  trial  in  which  the  plaintiff  and  bis  assignor  as  well  as 
Kiebuhr  attended  and  took  part,  entered  in  June,  1888,  for  a  foreclosure  of 
the  $14,000  mortgage,  and  directing  the  sale  of  tlie  mortgaged  premises  un- 
der the  direction  of.  a  referee  appointed  for  that  purpose.  Under  this  judg- 
ment, a  sale  took  place  in  October,  1889,  conducted  by  the  referee;  and  the 
defendant  Agnes  £.  Dobbs,  by  Charles  O.  Dobbs,  purchased  the  mortgaged 
premises  on  that  sale  for  $87,817.78,  and  thereafter  assigned  her  bid  and  pur- 
chase to  the  defendant  Herman  A.  Bergman,  to  whom  the  referee,  on  No- 
vember 8, 1889,  delivered  a  deed,  upon  receiving  the  purchase  price,  which 
was  on  the  same  day  recorded  in  the  proper  office.  The  court  has  also  found 
that  at  the  time  of  the  commencement  of  this  action,  which  was  subsequent 
to  all  of  the  before-mentioned  transactions,  Bergman  was  the  owner  of  the 
whole  premises.  Hence  it  appears  that  neither  at  the  time  that  the  agree- 
ments claimed  by  plaintiit'  to  have  been  made  between  his  assignor  and  the 
defendant  Charles  G.  Dobbs,  nor  at  any  time  since,  vrgs  the  said  Charles  G. 
Dobbs  the  owner  of  the  premises  described  in  the  complaint,  or  of  any  part 
of  them.  The  court  refused  to  And  that  there  was  any  conspiracy  between 
the  parties  defendant,  or  that  the  defendant  Charles  G.  Dobbs  or  the  defend- 
ant Agnes  £.  Dobbs  had,  at  the  commencement  of  this  action,  or  at  anytime 
thereafter,  any  right,  title,  or  interest  in  the  premises  in  the  complaint  men- 
tioned. This  being  so,  this  court  could  not  impress  upon  the  premises  any 
lien  in  favor  of  the  plaintiff  by  reason  of  any  breach  of  the  agreement  or 
other  transaction  between  plaintiff's  assignor  and  Charles  G.  Dobbs,  who,  the 
court  found,  had  no  ownership  in  the  premises  at  the  time  of  the  commence- 
ment of  this  action,  or  any  time  thereafter.  Besides  this,  there  was  no  evi- 
dence whatever,  nor  was  the  court  requested  to  find,  that  the  defendants  Ag- 
nes E.  Dobbs  and  Herman  A.  Bergman,  or  either  of  them,  had  any  knowi- 
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edge  of  the  alleged  agreements  between  Cliarles  G.  Dobba  and  the  plaintiff's 
assignor.  It  thus  appears  that  the  plaintiff  wholly  failed  to  make  out  any 
case  for  equitable  relief,  notwithstanding  the  court  has  found,  on  the  evi- 
dence submitted  to  it,  th»t  there  was  a  breach  of  the  agreement  between 
Hawea  and  Dobbs.  It  seems  to  us,  therefore,  tliat  his  remedy  would  be  by 
an  action  at  law,  where,  it  he  proves  to  the  satisfaction  of  a  jury  tliere  was  a 
breach  of  the  contracts  alle^ted  by  him,  and  he  suffered  tliereby,  he  may  re- 
cover damages  therefor.  Wliere  a  complaint  sets  forth  merely  a  cause  of  ac- 
tion in  equity,  and  equitable  relief  only  is  asked  for,  as  was  done  in  tliis  case, 
even  if  the  proof  shows  a  right  to  a  legal  remedy,  the  plnintiff  cannot  obtHin 
it  in  that  action.  And  so,  where  a  complaint  is  dr.iwn  only  as  in  a  common- 
law  action,  equitable  relief  cannot  be  granted  to  the  plaintiff  in  that  action. 
The  clear  distinction  between  equitable  and  legal  causes  of  action,  and  the 
remedies  appropriate  to  them,  still  exist,  and  a  recovery  must  be  had  ««- 
cundum  allegata  et  probata.  This  has  been  slated  in  many  reported  cases, 
among  them  being  Heywood  v.  Buffalo,  14  N.  Y.  640;  Bradley  v.  AldrUsh, 
40  HT.  T.  504;  Mann  v.  Fairchild,  ♦41  N.  Y.  Ill;  Peters  v.  Delaplaine,  49 
N.  Y.  362;  Graham  v.  Read,  hi  N.  Y.  681;  atevens  v.  Mayor,  etc.,  84  N.  Y. 
296;  Qould  v.  Bank.  86  N.  Y.  88;  Phelps  v.  Mayor,  (Sup.)  11 N.  YI  Supp.  657; 
Arnold  V.  An gell,  62  N.  Y.  508.  Thelattercase  we  think  decisive  of  this  ques- 
tion. But  the  appellant  contends  that,  if  the  court  could  not  grant  equitable  i-e- 
lief ,  it  should  have  awarded  legal  relief  in  a  personal  judgment  for  ditronges,  to 
be  assessed  by  a  jury  or  otherwise,  and  that,  the  court  having  once  acquired  ju- 
risdiction, and  entertained  the  case,  it  was  error  to  dismiss  the  complaint  on 
the  ground  that  the  plaintiff  is  not  entitled  to  equitable  relief,  and,  in  sup- 
port of  this  contention,  cites  various  authorities.  But  we  think  the  author- 
ities before  cited  fully  sustain  the  learned  court  in  arriving  at  the  conclu- 
sion it  did  In  respect  thereto.  It  is  quite  true  that  where  a  complaint  states 
facts  which,  if  proven,  would  entitle  the  plaintiff  to  either  equitable  relief  or 
a  legal  remedy,  the  averments  of  the  complaint  being  broad  enough,  and  the 
demand  for  judgment  being  appropriate,  the  action  will  be  preseuted  in  a 
double  aspect  to  the  court,  and  the  court  will  retain  it,  and,  upon  denying 
«quitalile  relief,  will  allow  the  parties  on  the  pleadings,  as  tliey  stand,  to  test 
their  legal  rights  in  tiie  proper  way.  Stemberger  v.  McGovern,  56  N.  Y.  12; 
Seeley  v.  Bank,  8  Daly,  402,  affirmed  78  N.  Y.  608:  Cogstoell  v.  Railroad 
Co..  105  N.  Y.  319,  11  N.  E.  Bep.  518.  But  that  is  not  true  of  either  the 
complaint  or  the  prayer  for  judgment  in  this  case.  There  are  no  allegations 
of  damage.  There  is  no  prayer  for  a  money  judgment.  It  is  also  true  that 
there  are  other  cases  In  which,  where,  for  any  cause  by  reason  of*  anything 
that  has  taken  place  after  the  commencement  of  an  action  in  equity,  the 
equitable  relief  prayed  for  cannot  be  granted,  the  court  will  proceed  to  award 
such  money  judgment  as  mny  be  proper  compensiition  for  the  injury  done. 
But  that  is  not  this  case,  for  the  complaint  is  founded  upon  breaches  of  an 
agreement  which  took  place  before  this  action  was  commenced,  and  the  ac- 
tion was  commenced  in  consequent  of  such  breaches.  And  quite  likely  the 
court  could,  in  this  case,  have  awarded  a  money  judgment  had  it  found  that 
the  defendants  Agnes  Dobbs  and  Bergman  knew  of  the  agreement  between 
Hawes  and  Charles  G.  Dobbs,  or  that  he  had  any  interest  in  the  premises  in 
question,  either  directly,  or  held  in  trust  for  him  by  either  of  the  other  de- 
fendants.   But  this  the  court  refused  to  do. 

This  case  is  not  like  those  cited  by  appellant's  counsel,  where  it  has  been 
held  that,  where  the  court  once  obtains  jurisdiction,  it  will  proceed  and  grant 
relief  for  the  purposes  of  account,  or  otherwise,  because  the  complaint  pre- 
sented a  purely  equitable  cause  of  action,  and,  on  the  trial,  the  plaintiff  ut- 
terly failed  to  prove  his  cause  in  equity.  This  being  so,  as  well  might  a  court 
of  equity  be  compelled  to  try  an  action  upon  a  pn>missory  note,  provided  the 
con  plaint  was  so  framed  as  to  present  a  case  for  equitable  relief,  when  in 
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reality  there  was  none.  Nor,  In  such  a  case,  can  it  be  neceasary  for  tlie  de- 
fendants to  plead  that  a  court  of  equity  has  no  jurisdiction  of  the  cause  of  ac- 
tion, because  the  complaint  presents  a  cause  for  equity,  and  nothing  else. 
Inasmuch  as  this  action  could  not  be  sustained  in  equity,  it  was  no  error  in 
the  court  below  to  deny  the  motion  of  the  plaintiff  for  permission  to  ^  to  h 
jury  on  issues  framed.  We  have  examined  the  various  alleged  errors  of  the 
court  in  the  finding  which  it  made  in  favor  of  the  defendants,  and  the  ref  usa.1 
to  find  other  requests  by  the  plaintiff,  and  we  think  that  his  conclusions  u|H>n 
the  evidence  offered  fully  justified  tlie  findings  of  fact  made  by  Iiim,  and  the 
conclusions  of  law  to  which  he  came.  The  judgment  should  therefore  be  af- 
firmed, with  costs.    All  concur. 


Number  121  Madison  Ate.  «.  Osgood. 
ICommon  Pleas  of  New  Forfc  City  and  Cmmty,  Oeneral  Term.    March  7,  ISSa.) 

1.  Landlord  and  Tbnant— Releasb  of  Tenant— EvroiCNCB. 

A  tenant,  wboee  lease  expired  September  15,  1880,  with  privilege  of  renewal  for 
one  year,  desiring  to  surrender  his  lease  for  the  sainmer  months,  the  landlord's 
a^ent  wrote  blm  that  a  certain  person  would  take  the  premises  for  the  summer 
months,  and  several  years  longer,  if  be  would  surrender  his  privilege  of  renewal, 
and  reqnested  him  to  telegraph  in  reply.  The  tenant  telegraphed  an  afBrmatlve 
reply.  The  asent,  instead  of  including  the  summer  months  m  the  new  lease,  let 
the  premises  from  September  15,  1889.  Held,  t^at  the  tenant  was  released  from 
bis  obligation  to  pay  rent  for  the  summer  months. 

S.  Same — Expkbss  Aoreehent. 

The  execation  of  the  second  lease  by  the  landlord,  in  pnrsnanoe  of  the  understand- 
ing between  the  agent  and  tenant,  operated  as  an  express  termination  by  the  land- 
lora  of  the  prior  lease. 

8.  8AHB— AOTBOKITT  OF  AOENT— RATIFICATION. 

The  landlord  having  accepted  the  waiver  of  the  tenant's  privilege  of  renewal 
procured  by  the  agent  from  the  tenant,  and  having  aoted  upon  the  same,  was 
estopped  to  deny  the  agent's  autnority  in  the  premises. 

Appeal  from  city  court,  general  terra. 

Action  by  Number  121  Madison  Avenue  (s  corporation)  against  John  O. 
Osgood  to  recover  rent  of  apartments  in  the  house  121  Madison  avenue, 
owned  and  managed  by  the  plaintiff  corporation,  and  claimed  to  be  due  for. 
the  months  of  May,  .lune,  July,  and  August,  1889,  at  8225  per  month,  and 
fur  the  first  half  of  the  month  of  September,  1889,  at  the  same  rate,  under  a 
written  lease  of  said  apartments  for  the  term  of  18  months,  commencing  March 
15.  1888,  and  ending  September  15,  1889.  The  lease  contained  a  covenant 
that  the  lessee  should  Itave  a  renewal  thereof  for  a  3'ear  from  the  last-named 
date,  on  the  same  terms,  provided  he  gave  notice  of  election  to  take  such  re- 
newal on  or  before  July  15,  1889.  From  a  judgment  for  defendant,  plain- 
tiff appeals.     Afiirraed. 

Argued  before  Dalt,  C.  J.,  and  Bischoff,  J. 

Lotorey,  Stone  A  Auerbach,  {Jogeph  M.  Keatinge,  of  counsd,)  for  ap- 
pellant.   Jamet  Stikeman,  for  respondent, 

Daly,  C.  J.  The  defendant  was  lessee  of  the  premises  for  a  term  of  18 
months,  which  expired  September  15,  1889,  with  a  privilege  of  renewal,  at 
his  option,  for  1  year  from  the  latter  date.  Mr.  Cleary  was  the  manager  of 
the  house  for  the  plaintiff,  and  in  January,  1889,  defendant  told  him  that  he 
expected  to  go  abroad  with  his  family  about  the  last  of  April  or  Bnt  of 
May,  and  wished  to  get  a  tenant  for  his  apartments  for  the  summer  months, 
and  would  be  glad  to  give  them  up  entirely  if  he  could  be  relieved  of  the  rent 
for  the  summer  months.  Cleary  said  there  would  be  no  difilculty;  be  was 
satisfied  be  could  get  a  tenant.  Shortly  after,  defendant  went  to  Colorado, 
and,  while  there,  received  a  letter  from  Cleary,  dated  January  25,  1889,  say- 
ing that  he  had  an  excellent  opportunity  of  renting  the  apartment  to  a  lady, 
to  whom  he  had  explained  that  defendant  had  a  right  totherenewal  of  a  year 
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tnm  September  15.  1889;  that  this  did  not  suit  her  at  4tII,  for,  as  she  Ttay 
oorrectlf  said,  if  between  May  1st  and  September  15th  defendant  should 
change  his  mind  about  vacating,  he  would  have  the  right  to  resume  posses- 
sion at  a  time  when,  to  use  her  own  expression,  she  would  be  very  nicely 
settled,  and,  as  she  wished  to  stay  settled  for  a  number  of  years,  she  did  not 
wish  to  take  any  such  risk.  So,  to  settle  any  doubts  of  that  nature.  Mr. 
Cleary  suggested  that  defendant  write  to  him,  as  manager,  saying  that  he 
did  not  wish  to  exercise  his  right  of  renewal  from  September  15,  1889,  or  a 
private  notice  that  he  desired  to  give  the  corporation  possession  of  his  apart- 
ments on  September  15,  1889.  Defendant  answered  by  a  letter  of  January 
29,  1889,  asking  which  way  the  matter  was  to  be  arranged,  staling  he 
supposed  the  person  taking  his  apartment  would  take  an  assignment  of  bis 
lease,  or  that  h^s  lease  could  be  surrendered  to  the  owners,  and  a  new  lease 
executed  direct  to  the  tenant ;  that  the  question  as  to  his  exercising  his  option 
need  not  stand  in  the  way,  for,  if  necessary,  he  would  remove  it,  as  Mr. 
Cleary  suggested.  In  reply,  he  received  a  telegraphic  message  from  Cleary 
dated  February  2,  1889,  acknowledging  tiis  letter,  and  requesting  him  to  tele- 
graph  that  he  did  not  wish  to  avail  himself  of  the  option.  To  this,  defendant, 
on  February  5,  lii89,  telegraphed  Cleary:  "I  do  not  wish  to  avail  myself  of 
option  to  extend  lease."  The  plaintifC  thereupon,  abuut  February  11,  1889, 
execnted  to  Mrs.  Farrington,  the  lady  referred  to  by  Mr.  Cleary.  a  lease  of 
the  apartments,  not  from  May  1.  1889,  but  from  September  15,  1889,  leav- 
ing them  unlet  for  the  period  for  which  defendant  had  desired  to  be  relieved 
from  rental.  This  action  is  brought  to  recover  rent  for  that  period  from  de- 
fendant, who  claims  that  the  effect  of  .the  transaction  is  to  relieve  him  from 
the  obligation  to  pay  it.  1  think  that  his  conlention  can  be  sustained.  The 
defendant  surrendered  his  rights  to  a  renewal  upon  the  understanding,  con- 
veyed by  the  letter  and  telegram  of  Cleary.  that  there  was  a  tenant  ready  to 
lease  the  apartment  from  May  1st,  if  she  rould  also  have  it  for  the  renewal 
period,  and  that  defendant's  waiver  was  req.iired  to  effectuate  that  transac- 
tion. An  agreement,  therefore,  on  plaintiff's  part  to  make  such  a  lease,  and 
consequently  to  terminate  defendant's  lease  on  May  Ist,  might  be  inferred 
•from  the  circumstances,  and  is,  in  fact,  the  only  possible  inforenoe  from  the- 
facts.  The  defendant's  lease  could  be  terminated  at  any  time  by  agreement 
between  him  and  the  landlord.  It  was  not  necessary  that  such  agreement 
should  be  express;  it  might  be  inferred  from  the  conduct  of  the  parties. 
Btdford  v.  Terhiemi,  30  N.  Y.  453.  The  point  taken  by  appellant,  there- 
fore, that  defendant  could  only  be  released  from  the  rent  by  the  agreement 
of  the  plaintiff,  and  that  there  was  no  evidence  of  such  agreement,  is  fully 
met  by  the  proof  which  authorizes,  if  it  does  not  require,  the  inference  <Hf 
such  an  agreement,  founded  upon  good  consideration,  and  subsequently  ex- 
ecuted by  the  lease  to  a  third  party  of  the  premises  for  the  period  covered 
by  the  renewal  covenant.  Tollman  v.  Earle,  (Com.  PI.  N.  Y.)  IS  N.  Y. 
Supp.  805.  Much  stress  is  laid  upon  the  fact  that  the  defendant  admitted 
that  no  contract  was  made  by  Cleary  in  the  interview  with  him  in  January, 
and  that  this  negatives  the  defense  of  agreement  pleaded.  •  But  the  answer 
sets  out  an  agreement  with  plaintiff,  and  the  proof  warrants  suctuinfereiice 
from  tfatf  transactions  at  and  about  the  time  specified  in  the  pleadings.  The 
claim  subsequently  made  by  defendant,  when  he  discovered  what  he  char- 
acterized as  the  deceit  practiced  by  Cleary,  that  he  was  still  entitled  to  exer- 
cise his  option  for  a  renewal,  and  claimed  sucli  renewal,  does  not  in  any  re- 
spect stop  him.  The  agreement  bad  then  been  made  and  executed,  and  he- 
could  not  rescind.  His  conduct  might  be  proper  for  consideration  by  the  jury 
if  there  were  a  question  as  to  whether  an  agreement  had  been  made;  but  the 
facts  are  undisputed,  and  the  inference  frum  them  inevitable.  There  oaD 
be  no  question  that  plaintiff  was  bound  by  the  acts  of  Cleary,  through  Bub- 
aequeot  ratification  in  accepting  the  waiver  he  procured  from  defendant,  and. 
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acting  upon  it.  It  was  the  duty  of  deary  to  communicate  to  liis  principal 
under  what  arrangement  it  was  procured.  In  the  absence  of  evidence  to  the 
contrary,  the  presumption  is  that  that  duty  was  performed.  Meehan  t. 
Fore>,teT.  52  N.  Y.  277;  Bank  v.  DavU,  2  Hill.  464.  The  judgment  should 
be  afBrmed,  with  costs. 


Harris  o.  Prtor  et  al. 
(Common  Plea*  <if  New  Tcrk  City  and  County,  Qeneral  Term.    March  7, 1893.) 

I.  Factors  and  Bboekbs— Contbact — E^idencb. 

Flaintitr,  in  New  Tork,  bavingr  sold  certain  stocks  short,  throa^h  brokers  in 
Philadelphia,  the  latter  wrote  him  that,  as  they  bad  made  an  exception  in  his  case 
to  their  usual  rule  requiring  5  per  cent,  margin,  they  looked  to  bim  to  keep  bis  so- 
eonnt  in  proper  shape,  without  waiting  for  them  to  call  on  him..  The  margin  in 
their  hands  was  then  less  than  1  per  cent.,  and  they  further  stated  that,  if  they  did 
not  receive  a  check  on  the  following  morning.  (Saturday,)  they  would  put  stop 
orders  to  the  l)est  of  their  ability.  By  a  letter  of  the  same  date,  which  crossed  that 
■ot  the  brokers,  pMntiit  stated  that  he  would  come  over  on  Monday,  and  would 
know  by  then  or  on  Tuesday  what  he  could  do,  and  authorized  the  brokers  to  pat 
stop  orders  on  some  of  the  stocks  a  point  from  the  market.  On  receipt  of  this  let- 
ter the  brokers  telegraphed  (11 ;  80  a.  m.  ,  Saturday)  that  they  had  put  stop  orders  on 
all  Uie  stocks  a  half  point  from  the  market,  and  a  little  later  (11 :  40)  that  they  had 
dosed  bis  deals.  Held  sufficient  to  warrant  the  jury  in  finding  that  there  was  a 
reasonable  notice  of  demand  for  margins,  that  such  notice  was  not  waived,  and  that 
there  was  no  agreement  to  hold  the  stocks  until  the  stops  authorized  by  plaintUts 
were  reached. 

«.  Same— EviDBNCE. 

A  letter  in  regard  to  the  transaction,  written  by  the  brokers  on  Sunday,  was  ad- 
missible in  evidence,  it  being  a  reply  to  one  of  the  previous  day  from  plaintiff, 
which  had  gone  to  the  jury. 

i.  Sake. 

As  the  correspondence  was  insufficient  to  establish  any  special  agreement,  it  was 
proper  to  prove  the  original  understanding  between  the  putles. 

4.  Same— Actions— Theort  or  Trial. 

On  closing  the  deals  there  was  left  in  the  brokers'  hands  tlOO  belonging  to  plain- 
tiff. On  the  trial  the  jury  were  instructed  that  it  was  conc»ded  that,  if  there  was 
any  right  of  recovery,  plaintiff  was  entitled  to  $646.25,  to  which  plainturs  counsel 
assented.  After  retiring,  the  jury  sent  to  inquire  if  they  might  bring  in  a  verdict 
for  a  less  sum,  to  which  the  court  replied  in  the  nentive.  Meld,  that  this  was  not 
erroneous,  as  plaintiff,  after  suing  on  the  theory  oc  a  repudiation  of  the  transac- 
tion, could  not  affirm  it,  and  recover  the  balance  due. 

Appeal  from  city  court,  general  term. 

Action  by  Henry  O.  Harris  against  S.  Morris  Pryor  and  Charles  W.  Drake 
to  recover  money.  From  a  judgment  of  the  general  term  of  the  city  court 
aflarming  a  judgment  entered  on  a  verdict  for  defendants.  plaintiCt  appeals. 
Affirmed. 

Argued  before  Balt,  G.  J.,  and  Bischoff,  J. 

Wm.  W.  Hewitt,  for  appellant.     Wm.  Pennington  Toler,  for  respondents. 

Dalt,  C.  J.  The  appellant  may  justly  claim  that  tlie  terms  of  the  contract 
between  bim  and  the  defendants,  as  brokers,  appear  from  their  correspond- 
ence. In  their  letter  of  April  5.  1889.  the  defendants  say:  "As  we  have 
written  you  before,  we  have  made  an  exception  of  your  account,  and  not  re- 
quired our  usual  5  per  cent,  margin.  Consequently  we  look  to  yoit  to  keep 
your  account  in  proper  shape,  without  waiting  for  us  to  call  upon  you."  Un- 
less by  the  subsequent  correspondence  between  the  parties  some  other  arrange- 
ment was  entered  into,  the  brokers  had  the  right  to  demand  such  margin  as 
would  secure  them  from  loss,  and,  if  their  customer  failed  to  respond  within 
a  reasonable  time,  to  close  the  transaction.  They  had,  in  effect,  extended  a 
credit  to  plaintiff,  which  they  had  a  right  totermlnate  upon  due  notice.  They 
«oiild  then  purchase  slocks  to  cuvei-  the  sales  they  had  made  for  him  upon 
their  own  responsibility.  Wltite  v.  Smith,  o4  N.  Y.  526.  The  brokers  re- 
sided in  Philadelphia,  and  the  plaintiff  in  New  York.    Prior  to  April.  1889. 
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tbey  had  sold  short,  by  his  direction,  over  350  shares  of  10  different  stocks, 
and  at  the  time  of  writing  the  Hbove  letter  he  had  only  about  $240  margin  of 
credit  (o  his  account  on  those  350  sliares.  Their  letter  went  on  to  state  this 
fact,  and  closed  with  the  following  notice:  "If  we  do  not  receive  a  check  for 
at  least  one  per  cent,  further  marj;in  by  to-morrow  morning's  mail,  we  shall 
be  obliged  to  figure  your  account  to  put  stop  orders  to  the  best  of  our  ability." 
A  letter  from  plaintiff  to  them,  written  on  the  same  day,  (Friday,)  crossed 
this  notice.  In  it  plainlifl  stated  that  he  would  come  over  on  Monday,  and 
would  know  then  or  l>y  Tuesday  what  lie  could  do;  that  he  was  expecting  con- 
siderable money  early  the  following  week,  and  would  know  by  Tuesday  night 
whether  lie  would  receive  it  or  not;  and  authorized  defendants  to  put  stops 
on  three  specitled  stocl<s  at  1  per  cent,  above  the  close  that  night,  (Friday.) 
On  receipt  of  this  letter  defendants  telegraphed.  (Saturday,  11:30  A.  u.:) 
"Have  put  stop  orders  on  all  your  stocks  aboutr  one-half  point  from  market:" 
and  subsequently,  on  thesameday,  (11:40  a.m.:)  "Impossible  for  us  to  carry 
your  stoclis  over  on  such  slim  margin.  Have  closed  out  everything  but  oil. 
Prices  later."  To  this  plainliS  telegraphed  and  wrote,  refusing  to  accept 
the  reported  purchases.  The  purcluuses  actually  made  on  April  6tli  by  defend- 
ants on  plaintiff's  account  left  a  balance  to  his  credit  of  $100.  The  claim  of 
plaintiff  upon  this  correspondence  is:  First,  that  defendants  waived  their 
demands  for  margin;  and,  second,  that  the  minds  of  the  t  aities  met  upon  a 
new  agreement  that  the  stocks  were  to  be  held  until  the  stop  orders  placed  by 
plaintiS  was  reached.  If  there  were  a  waiver  of  the  first  demand  and  notice, 
a  further  notice  would  be  necessary;  and  a  waiver  might  be  inferred  from 
any  further  negotiation  or  proposition  »n  the  part  of  the  brokers  after  the  no- 
tice. McGinnis  v.  Smythe,  23  Wkly.  Dig.  203,  affirmed  101  N.  Y.  646,  4  N. 
£.  Rep.  759.  In  this  case,  from  their  verdict,  the  jury  evidently  found  that 
the  defendants  had  not  waived  their  demand  for  margin,  and  the  evidence 
supports  such  a  finding.  The  notification  by  defendants  that  tbey  would 
place  stop  orders  at  a  half  point  was  not  a  waiver  of  their  previous  demand 
and  notice,  hut  a  direct  fulfillment  of  their  expressed  intention  to  put  stop 
orders  to  the  best  Of  their  ability.  It  was  not  a  new  proposition,  nor  was 
there  any  negotiation  after  their  first  demand  and  notice.  It  was  not  a  new 
ugreeinent,  for  the  minds  of  the  parties  never  met  upon  the  question  of  stop 
ordei-s;  plaintiff  having  directed  stop  orders  at  1  per  cent,  upon  a  few  of  his 
stociis,  and  defendants  disregarding  this  direction,  and  adhering  to  the  ex- 
press lerms  of  their  notice.  All  these  questions  Were  for  the  jury,  and  we 
must  assume  that  they  were  duly  and  properly  submitted  to  them,  for  the 
charge  of  the  judge  is  not  printed  in  the  case,  and  no  exceptions  upon  those 
points  were  taken.  Tlie  verdict  of  the  jury  also  establishes  that  the  notice 
from  defendants  to  plaintiff  was  a  reasonable  one.  Plaintiff,  upon  this  ap- 
peal, assumes  that  the  notice  was  given  at  11:23  on  Saturday,  and  that  his 
account  was  i-losed  by  noon  of  that  day;  but  in  fact  the  notice  was  given  by 
the  letter  of  the  defendants  the  day  before,  to  which  phiintiff  in  effect  re- 
sponded by  his  letter,  admitting  his  inability  to  furnish  margin,  and  by  mak- 
ing no  otiier  reply  to  their  notice. 

The  exceptions  taken  at  the  trial  do  not  call  for  a  reversal.  The  letter  of 
defendants  written  on  the  7tli  was  admissible,  because  it  was  ii  part  of  the 
correspondence  between  the  parties  as  to  the  transaction  in  suit,  it  being  a 
reply  to  the  plaintiff's  letter  of  the  6th,  which  was  put  in  evidence.  Where 
a  letter  in  correspondence  is  offered  by  one  party  and  answered  the  day  after, 
the  answer  may  be  read  in  eviilence.  Soe  v.  Day,  7  Car.  &  P.  705;  1  Gieenl. 
£v.  §  201,  note.  Several  exceptions  were  taken  by  plaintiff  to  the  admission 
of  evidence  on  defendants'  part  as  to  the  original  agreement  or  understand- 
ing between  the  parties  as  to  margins.  The  evidence  was  objected  to  upon 
the  ground  that  there  was  a  special  contract  between  the  parties.  It  tippears 
from  the  appeal  brief  that,  this  contention  is  based  upon  the  correspondence 
v.l8N.Y.8.no.2— 9 
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of  April  5th  and  6tb,  which  Is  assumed  to  establish  an  agreement  to  carry  th« 
stocks  until  the  stop  order  placed  by  plaintiff  was  reached.  As  this  conten- 
tion is  not  justified  by  the  correspondence,  the  objection  was  not  well  taken. 
The  judge  Instructed  the  jury  that  it  was  conceded  that  the  plaintiff,  if  en- 
titled to  recover  at  all,  was  entitled  to  S646.25.  To  this  plaintiff's  counsel 
assented;  yet  when  the  jury,  after  retiring,  sent  In  to  inquire  if  they  might 
bring  in  a  verdict  for  a  less  sum  than  that  amount,  and  the  judge  replied  in 
the  negative,  the  plaintiff  excepted.  Error  is  claimed  because  it  appears  from 
the  uncontradicted  testimony  that  the  defendants  had  at  least  SlOO  in  their 
hands  l>eIonging  to  plaintiff  after  be  was  closed  out.  No  such  point  was 
made  at  the  trial,  and  the  action  was  brought  upon  a  repudiation  of  tlie  trans- 
action which  resulted  in  that  balance.  The  judgmentcannot  ho  reversed  for 
error  becanse  the  plaintiff,  after  verdict  against  him,  is  willing  to  affirm  the 
transaction,  and  take  the  balance  due  upon  the  account  as  stated  by  the  de- 
fendants. No  otlier  exceptions  are  noticed  upon  appellant's  brief.  The  judg^ 
ment  must  be  aflSrmed,  with  costs. 


Dudley  v.  We8tcx)tt. 
(Common  Pleas  of  New  York  City  and  County,  Oeneral  Term.    Uaroh  7, 1893.) 

1.  NsoMaBKCK — Evidence. 

A  child  syi  years  old  attempted  to  cross  in  front  of  an  approaching  street-car, 
and,  in  doing  ao,  ran  between  the  front  and  bind  wheels  of  an  express  wagon, 
which  was  coming  up  behind  the  car,  and  was  injured.  Held,  that  the  fact  that 
the  wagon  was  being  driven  too  fast  j  ust  before  the  accident  was  immaterial,  there 
being  enough  to  show  that  the  accident  would  have  Iiappened  jnst  the  same  had 
the  wagon  been  driven  at  a  slower  speed,  and  that  the  driver  coold  not  have 
avoided  the  accident  by  the  exercise  of  ordinary  care. 
S.  Bahe — Imfutbd  Neoliobncs. 

Where  a  child  of  an  age  too  tender  to  charge  it  with  cootribatory  negllganoe  is 
run  over  ny  a  wagon  in  the  street,  the  negligence  of  its  motiwr  in  aending  it  on  the 
street  unattended  must  be  imputed  to  it. 

15  N.  Y.  Bupp.  962,  reversed. 

Appeal  from  city  court,  general  term. 

Action  by  Florence  Dudley  against  the  Westcott  Express  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals.  For  former  report,  see  15  N.  Y. 
Supp.  952.     Keversed. 

Argued  l>efore  Booestaver,  Bischoff,  and  Pryob,  JJ. 

B.  LutJier  Hamilton,  {Atuten  G.  Fox,  of  counsel,)  for  appellant.  JeroU>' 
man  d^  Arrotosmith,  for  respondent. 

BooKSTAYER,  J.  This  action  was  for  damages  for  running  over  the  plain- 
tiff, who,  when  hurt,  was  three  years  and  four  months  old.  No  evidence  was 
offered  on  behalf  of  the  defendant,  up|iarently  because  it  was  thought  unnec- 
essary, in  view  of  the  fact  that  Frank  W.  Kearney,  one  of  the  witnesses  for 
the  plaintiff,  who  was  on  that  day  driving  a  car  on  the  Boulevard  Railroad, 
and  who  was  in  a  position  to  and  did  see  how  the  accident  happened,  testified 
that  it  occurred  by  reason  of  tlie  plaintiff  running  between  the  front  and 
hind  wheels  of  defendant's  wagon.  The  court  charged  the  jury  that,  if  the 
child  was  injured  by  getting  in  lietween  the  front  and  hind  wheels  of  the 
wagon,  then  the  defendant  was  entitled  to  a  verdict.  This,  then,  t>ecame  the 
law  of  the  case,  which  sliould  have  guided  the  jury  in  arriving  at  a  conclu- 
sion; and  we  thinl<,  in  view  of  the  evidence,  was  a  proper  charge.  The  same 
witness  further  testiQed  that  he  flrnt  saw  the  child  crossing  from  the  opposite 
side  of  the  street,  and  that  he  liad  to  stop  his  car  to  let  her  cross  ahead  of  him; 
that  the  cliiid  continued  in  her  course,  and  just  met  the  rear  wheel  of  the  wagon, 
which  struck  her  on  about  its  last  revolution,  as  the  driver  was  stopping  bis 
wagon.  Several  other  witnesses  were  called  by  the  plaintiff,  but  none  of 
them  was  near  enough  to  see  the  details  of  the  accident.     Mr.  O'Connell,  tb* 


Digitized  by CaOOQlC 


C.  p.  N.Y.]  DUDLEY   •-  WESTCOTT.  131 

only  other  witness  who  says  be  saw  the  child  knocked  down,  was  at  some  dis- 
tance from  the  scene,  and  he  says  he  Tirst  saw  her  as  she  was  being  knocked 
down  and  falling  under  the  wagon  wheel.  He  testified,  in  corroboration  of 
Kearney's  testimony,  that  he  put  his  hand  on  the  spoke  of  the.  wheel,  and 
t))ok  it  from  the  child's  shoulder;  thus  showing  that  the  bind  wheel  had  not 
entirely  run  over  the  child,  and  confirming  Kearney's  evidence  that  the  wagon 
had  almost  stopped  at  the  time.  There  is  no  evidence  that  the  driver  saw,  or 
could  have  seen,  the  child,  or  have  avoided  the  accident,  by  the  exercise  of 
ordinary  care,  as  she  apparently  emerged  just  in  front  of  the  horses  attached 
to  the  Boulevard  car.  It  is  true  that  the  case  abounds  in  evidence  tending  to 
show  that  at  one  time  the  driver  of  defendant's  wagon  was  lashing  his  horse, 
and  going  at  a  high  rate  of  speed.  But  we  think  it  clear  that  this  must  have 
been  checked  before  the  accident,  for  the  wagon  could  not  have  been  stopped 
in  the  distance  it  was  if  be  bad  then  beeo  going  at  a  great  rate  of  speed. 

In  Buckley  v.  ManvfactuHng  Co..  113  N.  Y.  540,  546,  21  N.  E.  Rep.  717, 
the  court  said:  "After  the  general  charge  of  the  judge  to  the  jury,  the  coun- 
sel for  the  defendant  said  this  to  him:  '  I  understand  your  honor  to  tell  the 
jury,  and  I  ask  to  have  it  repeated,  that  it  happened  from  a  slip,  and  was  an 
inevitable  accident;  that  there  can  be  no  recovery  anyway,  wliether  it  was  a 
dangerous  employment  or  not.'  And  the  judge  replied:  'I  think  I  have 
charged  that  substantially;  I  cannot  repeat  it.'  That  charge  required  a 
verdict  for  the  defendant. '  The  evidence  is  undisputed,  all  coming  from  tlie 
plaintiff  himself,  that  the  accident  did  happen  from  a  slip,  and  was  therefore, 
in  that  sense,  inevitable.  We  are  therefore  of  opinion,  as  this  case  now  ap- 
pears on  the  record,  the  trial  judge  having  held,  as  the  law  of  the  case,  that 
tlie  defendant  was  not  responsible  for  any  carelessness  on  the  part  of  O'Kourke, 
that  the  plaintiff  should  have  been  nonsuited."  And  we  think  that  tlie  rea- 
soning is  decisive  of  this  case.  FenUm  v.  BaUroad  Co.,  120  N.  Y.  625,  26 
N.  £.  Bep.  967,  was  a  case  where  the  plaintiff's  evidence  tended  to  show  that 
be  fell  on  the  track  from  10  to  15  feet  in  front  of  the  car,  and  that  the  brake 
was  not  applied  until  "thecar  struck  the  boy."  The  court  reversed  the  judg- 
ment for  the  plaintiff,  saying:  "There  is  no  evidence  that,  by  the  exercise  of 
all  the  vigilance  that  the  law  requires  of  drivers  under  such  circumstances, 
they  could,  after  the  boy  had  fallen  upon  the  track,  have  arrested  the  car  in 
time  to  save  him  from  injury.  In  other  words,  there  must  be  evidence,  not 
only  of  negligence,  but  of  negligence  that  caused  the  injury." 

It  is  not  material  if  the  defendant's  servant  was  driving  too  fast  at  one 
time,  if  there  is  enough  to  show  that  the  accident  would  have  happened  just 
the  same,  even  had  he  been  driving  at  a  slower  speed.  In  this  case,  from 
the  only  real  evidence  as  to  the  occurrence  of  the  accident,  it  is  apparent  that 
the  child  collided  with  the  wagon  after  the  horse  and  the  front  wheels  had 
passed  in  safety.  She  was  apparently  injured  from  crossing  directly  in  front 
of  the  horse-car,  and  in  endeavoring  to  avoid  that  danger  rushed  into  an- 
other. The  accident  arose  from  her  own  act,  and  not  from  any  act  of  the  de- 
fendants. But  respondent  contends  that  the  plaintiff  was  a  child  between 
three  and  four  years  of  age,  and  was  non  sui  juris;  hence  personal  negligence 
could  not  be  attributed  to  her.  If  the  child  was  non  nut  juris,  then  it  was 
negligence  on  the  part  of  plaintiff's  mother  to  send  her  into  the  public  street, 
or  to  permit  her  to  go  unattended  into  the  street,  which  should  have  been 
passed  upon  by  the  jury  under  proper  instructions.  In  Barry  v.  Railroad 
Co.,  (Com.  PI.  N.  Y.,)  cited  by  the  respondent,  and  reported  in  16  N.  Y.  Snpp. 
518,  it  was  held  that  there  was  some  evidence  to  warrant  a  finding  by  the  jury 
that  the  parent  exercised  ordinary  care  to  prevent  the  child  going  into  the 
public  street  unattended.  Withinthe  case  there  cited,  and  the  principlps  laid 
down  by  the  court  per  Prior,  J.,  the  judgment  in  this  case  should  be  re- 
versed, unless  there  is  some  evidence  of  care  on  the  part  of  plaintiff's  mother, 
exercised  to  prevent  the  escape  of  the  child  into  the  public  street,  or  to  at- 
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tend  it  while  in  ttie  street.  The  only  evidence  upon  the  subject  is  that  of  the 
uiother,  and,  from  a  careful  examination  of  it,  we  are  unable  to  discover  any 
teslimony  on  her  part  to  show  any  care  whatever.  On  the  contrary,  the  evi- 
dence is  plain  thai,  in  the  language  of  the  court  in  tlie  case  of  Uartfleld  v. 
Jioper,  21  Wend.  615,  the  mother  did  allow  the  child  to  go  into  tlie  highway 
unattended.  On  this  question,  see  cases  cited  in  Barry  v.  Railroad  Co.,  su- 
pra, and  Flynn  v.  Hatton,  43  How.  Pr.  833;  Callahan  v.  Bean,  9  Allen,  401 ; 
Wright  V.  Railroad  Co.,  4  Allen, -283;  Lehman  v.  Brooklyn,  29  Barl).  234; 
Thurber  v.  Railroad  Co..  60  N.  Y.  326-333;  Stilhon  v.  Railroad  Co.,  67  Mo. 
671;  Railroad  Co.  v.  Harris,  67  A\n.  6;  Railroad  Co.  v.  Vining,  271nd.  513; 
Cauley  v.  Railroad  Co.,  98  Pa.  St.  498;  5  South.  Law  Bev.  (N.  S.)  684.  The 
judgment  should  therefore  be  reveraed,  and  a  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  the  event.  In  ordering  a  new  trial,  however,  we  do 
not  intend,  by  anything  that  has  been  said,  to  intimate  that  tiie  case  is  one 
which  should  not  be  submitted  to  the  jury  upon  the  question  of  contributory 
negligence,  but  only  that  such  subtnission  should  be  accompanied  with  proper 
instructions  in  regard  to  the  care  the  parent  should  exercise  towards  a  child 
of  such  tender  years.    All  concur. 


Suite  v.  New  Yobk  El.  B.  Co.  et  al. 

(Common  Pleas  of  New  York  City  and  County,  Oeneral  Term.    March  7, 1S93.) 

Elevated  Railways— Easbhents— Compensation  vor  Fctdre  Iniubibs. 

In  ascertaining  the  sums  whicli  an  elevated  railway  company  must  pay  to  an 
abutting  owner  for  bis  easements  taken  in  order  to  avoid  an  Injunction  against  the 
operation  of  the  road,  future  injuries,  such  as  the  discharge  of  smoke  and  noxious 
gas0s,  may  be  considered.  Peyser-  v.  Railway  Co.,  13  Daly,  VH,  followed.  Sperb 
V.  Railway  Co.,  (Sup.)  16  N.  Y.  Supp.  898,  disapproved. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Julia  Smith  against  the  New  York  Elevated  Railroad  Company 
and  another.    From  a  judgment  for  plaintiff,  defendants  appeal.    Affirmed. 

Argued  before  Bookstavek,  Bischoff,  and  Prtor,  JJ. 

Davies,  Short  A  Townsend,  (Julien  T.  Davies  and  Joseph  E.  Lord,  of  coua- 
sel,^  for  appellants.  Sackett  &  Bennett,  (Charles  Gibson  Bennett,  of  coun- 
sel,) for  respondent. 

BooESTAVER,  J.  The  judgment  enjoins  and  restrains  the  defendants  from 
maintaining  and  using  their  elevated  railroad  in  front  of  plaintiff's  premises, 
356  Ninth  avenue,  in  the  city  of  New  York,  but  provides  that,  if  the  defend- 
ants shall  pay  or  tender  to  the  plaintiff,  witliin  a  time  fixed  in  the  judgment, 
the  sum  of  81,250,  with  interest,  as  and  for  payment  of  the  value  of  the  ease- 
ments in  Ninth  avenue  attached  or  appurtenant  to  the  plaintiff's  premises, 
taken,  appropriated,  or  interfered  with  by  the  maintenance  and  operation  of 
defendants'  road,  and  accept  a  conveyance  of  softh  easements  in  proper  form, 
executed  by  the  plaintiff,  no  injunction  shall  issue.  Tlie  judgment  also 
awards  to  plaintiff  the  sum  of  $884.80  for  past  damages  sustained  from  May 
19,  1882,  to  March  9, 1891,  the  date  of  the  trial  of  the  action,  with  interest 
from  the  date  of  the  trial.  It  is  contended  that  it  was  error  to  grant  an  in- 
junction against  the  future  running  of  trains,  and  to  include  damages  for  any 
injuries  incidental  thereto  in  flxing  the  sum  to  be  paid  as  the  value  of  the  ease- 
ments. This  contention  is  not  discussed  on  principle,  but  is  based  solely  on  the 
authority  of  Sperh  v.  Railway  Co.,  (Sup.)  16  N.  Y.  Supp.  392,  and  American 
Banh-Note  Co.  v.  New  York  Bl.  Ry.  Co.,  (N.  Y.  App.)  29  N.  E.  Rep.  802. 
This  court  in  Peyser  V.  Railway  Co.,  (1885,)  13  Daly,  122,  said:  "All  the  evi- 
dence as  to  the  darkening  of  plaintiff's  windows  by  the  passage  of  trains  and 
the  emission  of  smoke  and  steam  was  properly  admitted.  The  elevated  striict- 
uv<!  was  liiiilt  to  permit  the  passajre  of  these  trains;  :in<l  to  attempt  to  distin- 
guish between  the  obstruction  of  light,  caused  by  the  structure  exclusively. 
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iB  not  to  bo  justified  on  principle.  The  use  of  the  street  by  the  locomotive 
trains  is  not  a  public  use,  except  in  connection  with  the  elevated  structure, 
and  the  two  constitute  in  effect  but  one  obstruction.  It  was  also  proper  to 
admit  evidence  of  the  smoke  and  stench  emitted  by  the  engines,  whicli  com- 
pelled plaiiitifTs  tenunts  to  keep  the  windows  closed.  If  the  air  from  tlie 
street,  uhicb  the  windows  were  intended  to  admit,  was  hot  to  be  ohtiiined 
except  accompanied  by  the  smell  and  smuke,  and  the  latter  one  unbeariible, 
there  was  as  much  a  deprivation  of  the  air  as  if  a  palpable  barrier  bad  been 
erected  outside  the  window."  The  court  in  that  case  also  held  there  could 
be  no  recovery  fur  noise  or  vibration.  After  a  careful  examination,  not  only 
of  the  opinion  of  the  court  of  appeals  in  the  Bank-Note  Case,  supra,  but  also 
of  the  findings  uf  the  referee  and  counsel's  points,  we  think  the  latter  case 
does  not  overrule  any  of  the  hbove-stated  propositions  of  this  court,  but  con- 
firms them.  The  twenty-seventh  finding  of  the  referee  is  as  follows:  "The 
interest  and  easement  of  the  plaintiff  in  the  street  in  front  of  plaintiff's  prem- 
ises, and  the  damages  to  the  par  value,  as  far  as  the  maintenance  of  the 
present  structure  and  the  operation  of  the  Aiilroad  as  at  present  operated  is 
concerned,  as  for  all  future  damages  to  said  plaintiff's  easements,  is  of  the 
value  of  fifty  thousand  dollars,  of  which  forty-nine  thousand  dollars  are  for 
impairment  of  light,  air,  and  access,  and  one  tliousand  dollars  for  daro.'iges 
from  noise."  This  finding  was  excepted  to.  The  judgment  also  provides 
for  a  release  to  the  defendants  of  the  right  to  use  the  street  in  front  of  its 
premises  for  the  maintenance  of  the  defendants'  present  structure,  and  the 
operation  of  the  defendants'  raUroad  as  now  operated  by  the  defendants,  and 
a  release  from  plaintiff  of  all  future  damages  to  be  incurred  by  plaintiff  from 
the  maintenance  of  the  present  structure  and  the  operation  of  the  present 
railroad  in  front  of  plaintiff's  premises.  Defendants  also  requested  the  ref- 
eree to  find  in  that  case  the  request  contained  in  his  eleventh  proposed  con- 
clusion of  law  in  this  case,  verbatim  et  literatim,  which  was  refused,  and  de- 
fendants excepted ;  so  the  qitestion  under  consideration  was  squarely  raised  in 
that  case,  and  was  argued  by  appellants  in  their  brief  at  .some  length;  but  the 
court  of  appeals  affirmed  the  judgment  in  all  respects  except  as  to  the  award 
for  noise,  which  was  disallowed,  but  by  a  divided  court;  three  of  the  judges 
being  in  favor  of  allowing  that  item  also.  That  case,  as  this,  was  in  equity; 
and  Finch,  J.,  who  delivered  the  prevailing  opinion,  after  referring  tu  Kane 
T.  Railway  Co..  125  N.  Y.  164,  26  N.  £.  liep.  278,  in  which  the  court  held 
that  in  an  action  at  law  for  the  wrong  done  abutting  owners,  in  which  past 
damages  only  were  sought,  the  elevated  roads  were  liable  for  the  noise  of 
their  trains,  upon  the  ground  that  they  were  trespassers,  proceeds  to  show 
why  this  should  not  be  allowed  in  an  equity  action,  where  compensation  is  to- 
be  given  for  the  easements  interfered  with  or  taken.  In  the  course  of  Hie 
opinion  on  this  question  he  said:  "In  the  Drucker  Case,  (X.  Y.  App.)  12  N. 
E.  Rep.  568,  the  full  extent  of  the  transformation,  bringing  with  it  the  liabili- 
ty for  damages,  was  sketched  in  tliese  words:  'Smoke  and  gases,  ashes  and 
cinders,  affect  and  impair  the  easement  of  air.  The  structure  itself,  and  the 
passage  of  cars,  lessen  the  easement  of  light.  The  drippings  of  oil  and  water, 
and  probably  the  frequent  columns,  interfere  with  c-onveuience  of  access.* 
But  there  is  no  liint  of  any  allowable  recovery  beyond  what  pro  tanto  con- 
stituted some  element  of  the  taking.  In  the  Lohr  Case,  (N.  Y.  App.)  10  N. 
£.  Kep.  528,  Rcoek,  C.  J.,  whs  equally  guarded,  saying  that  the  incidental 
injuries  could  be  recovered,  provided  the  evidence  established  the  fact  that 
they  were  destructive  of  the  easements  of  light,  air.  and  access;  ami  these 
careful  expressions  were  used,  although  neither  rase  involved  a  question  of 
fee  damage."  Altmayer  v.  liailtiiay  Co.,  (Super.  \.  Y.)  13  N.  Y.  Supp.  955. 
man.,  involved  the  same  qiiest.on,  and  was  affirmed  without  an  opinion.  In 
Bohm  V.  Same,  (N.  Y.  App. )  29  N.  E.  Rep.  802,  and  Somers  v.  Ham'-,  (N.  Y. 
App.)  29  N.  £.  liep.  802,  TiiCKHAU,  J.,  said:   "Generally,  in  regard  to  the 
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taking  of  land,  the  rale  may  be  said  to  be  to  pay  the  full  value  of  the  land  taken 
at  its  market  price,  and  no  deductions  can  be  made  from  that  value  forany  pur* 
pose  whatever.  Then,  as  to  the  land  remaining,  the  question  has  been  to 
some  extent  mooted  whether  the  company  should  pay  for  the  injury  caused 
to  such  land  by  the  mere  taking  of  the  other  property,  or  whether,  in  case 
the  proposed  use  of  the  property  taken  would  depreciate  the  value  of  that 
which  was  not  taken,  such  proposed  use  would  be  regarded,  and  the  deprecia- 
tion arising  therefrom  be  awarded  as  a  part  of  the  consequential  damages 
sulTered  from  the  taking.  I  think  the  latter  is  the  true  rule;"  citing  authori- 
ties. In  the  light  of  these  cases,  we  think  Sperb  v.  Railway  Co.,  supra, 
(Qrst  department,)  is  not  sustained,  and  a  contrary  conclusion  was  readied 
in  that  department  in  Suarez  v.  Railway  Co.,  (Sup.)  15  N.  Y.  Supp.  222,  and 
Malcolm  v.  Same,  Id.  973,  mem.  But,  even  if  it  could  be  regarded  as  author- 
ity, we  would  feel  bound  to  follow  Peyser  v.  Railway  Co.,  supra,  until  re- 
versed by  the  court  of  appeals. 

The  only  other  question  in  the  case  is  whether  damages  should  have  been 
allowed  on  account  of  injurie^  inflicted  upon  the  premises  for  a  time  subse- 
quent to  the  commencement  of  the  action.  Appellants  contend  they  should 
not.  The  cases  cited  by  the  appellants,  as  far  as  they  have  any  relation  to 
the  question,  are  with  one  exception  in  actions  at  law.  The  rule  in  equity 
which  seeks  to  render  complete  justice  to  the  parties  is  otherwise.  There 
the  court  allows  damages  up  to  the  time  of  the  trial.  Baptist  Church  v. 
OUvei-  St.,  etc..  Church,  73  N.  T.  95.  See,  also,  Barriek  v.  Schifferdecker, 
128  N.  Y.  52, 25  N.  £.  Rep.  365.  The  j  udgment  should  therefore  be  affirmed, 
with  costs.    All  concur. 


Jones  et  al.  v.  New  York  Ex..  R.  Co.  et  at.,  (three  cases.) 

{Common  Pleas  of  New  York  Ctty  and  County,  Generai  Term.    March  7, 1893^) 

BLavATBD  RAn.wATg— Bbnbtits  vbom  Station — SuFnciEHCT  or  Svidbncr. 

Where  the  only  evidence  tending  to  support  the  oontention  of  an  elevated  rail- 
way company  that  certain  premises  were  benefited  by  the  proximity  of  the  com- 
pany's station  was  the  unsupported  opinion  of  experts,  a  referee  properly  refused 
to  find  that  the  premises  were  benefited  thereby. 

Appeal  from  judgment  on  report  of  referee. 

Action  (1)  by  Mary  Jones;  (2)  by  Mary  Jones,  as  executrix;  and  (3)  by 
Mary  Jones  and  others  against  the  New  Ifork  Elevated  Railroad  Company 
and  another.  From  a  judgment  for  plaintiff  in  each  case  defendants  appeal. 
Afdrmed. 

Argued  before  Bookstayer,  Bischoff,  and  Pbyor,  JJ. 

Davies  A  Rapallo,  for  appellants.  Sackett  &  Bennett,  {Charles  Gibson 
Bennett,  of  counsel,)  for  respondents. 

Feb  Curiam.  These  actions  were  brought  to  restrain  the  defendants  from 
the  operation  of  their  railway  in  front  of  respondents'  premises  Nos.  846, 348, 
and  350  Ninth  avenue,  in  this  city.  The  questions  argued  in  the  thrcf  cases 
are  substantially  the  same,  and  may  be  considered  together.  Appellants  con- 
tend that  the  referee  erred  in  refusing  to  find  that  the  plaintiffs'  proi^erty  was 
benefited  by  the  increased  accessibility  due  to  the  proximity  of  defendants' 
station.  It  is  quite  true  that  there  is  a  station  at  this  corner,  but,  after  an 
«xamination  of  the  evidence,  we  are  not  convinced  that  the  referee  erred  in 
finding  that  this  property  had  not  been  specially  benefited  by  the  maintenance 
and  operation  of  the  road  and  the  situation  of  the  station.  There  is  no  evi- 
dence showing  that  the  rental  value  of  the  premises  had  been  increased 
thereby.  The  only  evidence  tending  to  support  appellants'  contention  is  that 
of  certain  experts,  who  in  substance  testify  that  in  their  judgment  the  effect 
of  the  road  had  a  tendency  to  increase  values,  because  it  afforded  increased 
facilities.     But  the  opinion  was  not  backed  by  any  fact  on  which  the  referee 
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was  bound  to  predicate  such  a  conclnsion.  Appellants  also  contend  that  the 
referee  erred  in  striking  out  evidence  on  the  part  of  the  defendants.  The  evi- 
deuce  so  stricken  out  refers  to  a  contract  relating  to  property  on  Twenty- 
Second  street,  which  was  signed  by  one  of  the  parties,  but  did  not  go  through 
because  one  of  the  persons  interested  in  the  premises  refused  to  sign  it.  It  is 
doubtful,  in  the  first  place,  whether  this  was  any  evidence  as  to  tlie  fee  value 
of  property  on  Thirtieth  street;  and,  in  tlin  next  place,  even  if  it  were  com- 
petent evidence,  we  do  not  see  how  the  appellants  were  injured  by  its  being 
stricken  out,  as  the  case  shows  that  other  evidence  of  the  course  of  values  in 
the  immediate  vicinity  was  freely  admitted.  The  only  other  question  raised 
on  this  appeal  was  as  to  the  allowance  by  the  referee  of  damages  caused  by 
the  running  of  appellants'  trains  on  their  elevated  railway.  This  has  been 
discussed  in  the  case  of  Smith  v.  Kailioad  Co.,  18  N.  Y.  Supp.  132,  a  decis- 
ion in  which  is  handed  down  herewith.  The  judgment  in  the  three  cases 
should  therefore  be  affirmed,  with  costs  to  the  respondents. 


Smith  v.  Moonelis  et  eU.,  (six  cases.) 

(Common  Pleat  of  New  York  City  and  Couniy,  General  Term.    Haroh  T,  1899.) 

Jtisomsnt — Res  Adjttdicata — Costraot  op  HnuNO — Installments. 

A  contract  to  pay  plaintiff  |10  a  week  until  returns  are  bad  from  his  inventions, 
no  services  being  rendered  byplaintifi  to  defendants,  is  not  a  contract  for  hiring; 
so  that  a  judgment  for  plaintiff.  In  an  action  to  recover  the  first  installment  of  (10 
under  such  contract,  cannot  operate  as  a  bar  to  actions  for  f urtlier  defaults  on  the 
part  of  defendants. 

Appeal  from  seventh  district  court. 

Actions  by  James  Edward  Smitli  against  Adolpb  Moonelis  and  others.  Six 
cases.  From  a  judgment  for  defendants  in  each  case  plaintiff  appeals.  Re- 
Tersed.    For  former  report,  see  8  N.  Y.  Snpp.  955,  mam. 

Argued  before  Booestaveb  and  Bisohoff,  JJ. 

Johnston  di  Johnston,  for  appellant.  Wise  <b  Liohtenstein,  for  respond- 
ents. 

BooESTAYEB,  J.  Before  these  actions  were  tried  an  earlier  action  had  been 
brought  in  the  same  court,  and  tried  by  the  justice,  with  a  jury,  who  found 
in  favor  of  the  plaintiff.  On  this  verdiota  judgment  wasentered,  from  which 
an  appeal  was  taken  to  this  court,  which  was  atHrmed,  (8  N.  Y.  Supp.  955,) 
because,  as  we  titought,  Che  law  and  the  questions  of  fact  had  been  fairly 
presented  to  the  jury,  and  their  verdict  was  sustained  by  the  evidence.  The 
facts  in  that  action  were  the  same  as  in  these,  and  the  same  testimony  was 
used  on  the  trial  of  these  actions.  The  justice,  however,  rendered  judgment 
in  favor  of  defendants  in  each  action,  on  the  ground  that  the  contract  was 
one  for  hiring  or  employment,  and  was  indivisible,  and  that  it  had  been  en- 
tirely broken  when  the  first  action  was  brought,  and  consequently  that  the 
former  judgment  was  a  bar  to  the  subsequent  actions.  This  raises  the  sole 
question  to  be  determined  upon  these  appeals.  The  judgment  in  the  first 
action  conclusively  established  the  making  of  a  verbal  contract  by  the  defend- 
ants to  pay  the  plaintiff  the  sum  of  $10  a  week  utitil  returns  were  had  from 
his  inventions,  and  the  defendants  are  estopped  by  it  from  denying  the  con- 
tract or  its  terms.  Ibbotson  v.  Sherman,  42  N.  Y.  Super.  Ct.  477;  Hum- 
phreys V.  Railroad  Co.,  (Sup.)  10  N.  Y.  Supp.  461.  It  also  conclusively  estab- 
lished the  fact  that  this  verbal  contract  was  not  embraced  in  and  did  not  form 
a  part  of  the  wrilten  contract  made  about  the  same  time,  and  was  not  super- 
seded  by  the  subsequent  contract  or  agreement  between  the  parties,  and  that 
the  discharge  of  the  plaintiff  from  the  employment  of  the  defendants  before 
the  commencement  of  the  first  action  did  not  relieve  the  latter  from  the  obli- 
gations of  the  verbal  contract;  for  all  these  questions  were  litigated  in  that 
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action,  and  decided  in  plaintiff's  favor.    It  also  conclusively  established  the 
validity  of  that  contract. 

Now,  what  was  that  contract?  Respondents  contend  it  was  a  contract  for 
hiring,  but  the  evidence,  we  think,  does  not  sustain  this  contention.  No 
services  were  rendered  during  the  weeic  for  which  the  installment  sned  on  in 
the  Drst  action  was  due,  nor  were  any  rendered  in  the  subsequent  weeks  for 
which  these  actions  are  brought.  The  firdt,  and  we  think  tlie  subsequent, 
actions,  were  brought  to  recover  installments  as  they  fell  due  upon  a  contract 
agreeing  to  pay  such  installments  for  pUintifl's  su3ten:ince  during  a  certain 
time.  Consequently  they  are  not  actions  for  wages.  Nor  yet  is  the  contract 
like  the  one  in  Scfidl  v.  Plumb,  55  N.  Y.  592,  which  was  an  agreement  by 
one  party  to  support  another  during  life,  without  providing  for  specilic  pav- 
ments  at  specific  periods.  Of  course,  in  that  case  tlie  contract  was  indivisible, 
and.  upon  breach,  the  whole  damages  could  be  recovered,  and  a  recovery  o(  a 
part  would  be  a  bar  to  a  further  recovery.  On  the  trial  of  these  actions  it 
was  conceded  that  if  the  contract  existed,  and  if  it  was  broken,  the  actions 
were  brought  to  recover  the  sums  which,  under  the  contract,  had  it  nut  been 
broken,  would  have  been  payable  before  the  commencement  of  the  several 
actions,  and  would  have  been  for  moneys  accruing  from  time  to  time  before 
the  commencement  of  tlie  several  actions.  And,  as  before  shown,  it  is  con- 
clusively established  that  the  contract  existed,  and  that  it  was  valid,  and  it 
was  proved  to  have  l)een  broken.  It  therefore  follows  the  judgments  should 
have  been  for  the  plaintiff.  In  Lorillard  v.  Clyde,  (N.  Y.  App.)  25  N.  E. 
Bep.  292,  it  was  said  by  the  court  of  appeals:  "It  is  doubtless  true  that  such 
default  in  payment  of  money  falling  due  upon  a  contract  payable  in  install- 
ments may  be  the  subject  of  a  separate,  Independent  suit,  provided  it  is 
brought  before  the  next  installment  becomes  due;  but  each  action  should  in- 
clude any  installment  due  when  it  is  commenced,  unless  a  suit  is  pending  for 
the  recovery  thereof."  We  do  not  see  how  the  cases  under  consideration  dif- 
fer in  principle  from  the  ordinary  actions  on  successive  installments  of  rent, 
brought  as  they  fall  due.  ■  To  make  a  former  action  a  bar,  llie  circumstances 
must  be  such  that  the  plaintiff  might  have  recovered  in  the  flrst  action  for 
the  cause  of  action  alleged  in  the  second.  Stoioell  v.  Chamberlain,  60  N.  Y. 
272;  Miller  v.  Manioe,  6  Hill,  114;  Shook  v.  Lyon,  (Com.  PI.  N.  Y.)  11  N. 
Y.  Supp.  720.  The  difference  t)etween  an  action  for  wajtes  and  one  for  the 
breach  of  the  contract  lor  employment  is  pointed  out  in  Elliott  v.  Miller,  17 
N.  Y.  Supp.  526,  general  term  of  this  court.  The  faot  that  the  plaintiff  has 
brought  two  other  actions  in  this  court  for  a  wholly  different  purpose,  to- wit, 
to  cancel  certain  written  agreements,  is  not  properly  before  us;  and,  even  if 
it  were,  we  would  not,  on  these  appeals,  consider  the  pleadings  only  in  such 
actions.  The  several  judgments  should  therefore  be  reversed,  and  new  trials 
ordered,  with  the  costs  of  these  appeals  to  appellant. 


People  v.  Lasher  et  ai. 

{Cmtimon  Pleag  of  New  Torh  City  and  County,  Oeneral  Term.    March  7, 1892.) 

Bail— MoTioir  to  Remit  Foiifeitube— Rbfusal  bt  Anotrbb  ComtT. 

An  application  to  remit  a  forfeited  recoji^Dizance  was  made  and  granted  in  the 
court  of  common  pleas  oIMewYorlc  city  without  a  diBclosnreof  the  fact  that  a  for- 
mer application  for  the  same  purpose  had  been  denied  by  one  of  the  judges  of  the 
courtof  general  sessions.  Heid,  that  the  judsment  remitting  the  forfeiture  must 
be  vacated.    Peopte  v.  Street,  14  N.  Y.  Supp.  778,  followed. 

Motion  against  Luther  Lasher,  pri  ncipal,  and  John  A.  Carnie,  surety,  that  an 
order  hereinbefore  granted,  remitting  the  forfeiture  of  a  recognizance  and 
vacating  the  judgment  entered  thereon,  be  vacated  and  set  aside,  and  that  the 
motion  to  remit  such  forfeiture  and  to  vacate  said  judgment  be  denied.  Mo- 
tion granted.    Fur  former  report,  see  12  N.  Y.  Supp.  960,  mem. 
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Argued  before  Dalt,  C.  J.,  and  Bischoff,  J. 

JManey  Niecll,  Dist.  Atty.,  for  the  motion.     Ambrose  H.  Purdy,  opposed. 

Per  CrrRiAM.  An  application  to  tbe  general  term  of  tbla  court  was  made 
in  November,  1890,  on  behalf  of  John  A.  Carnie,  to  remit  the  forfeiture  of  a 
recognizance  entered  into  by  him  for  the  appearance  of  Luther  Lusher  for 
trial  in  the  court  of  general  sessions,  upon  an  indictment  then  pending 
■gainst  him,  and  to  vac.-ite  the  judgment  entered  upon  such  forfeiture.  That 
application  was  not  opposed  by  the  then  district  attorney,  and  upon  his  con- 
sent and  certiBcate  that  the  people  had  lost  no  rights  in  the  matter,  and  proof 
that  all  expenses  incurred  in  the  recapture  or  apprehension  of  the  principal, 
and  the  costs  an.I  expenses  of  the  proceedings  to  enforce  the  forfeiture,  bad 
been  paid,  an  order  was  duly  entered  on  tbe  Sd  day  of  February,  A.  D.  1891, 
graiiling  the  relief  aslced.  Subsequently  the  present  district  attorney  moved 
to  liitve  the  liist-mentioned  order  vacated  and  set  aside,  and  the  forfeiture  and 
judgment  entered  thereon  reinstated,  assigning,  as  grounds  therefor,  that, 
prior  to  the  application  to  this  court,  application  for  the  same  relief  bad  been 
made  to  Hon.  Kandolfh  B.  MartinKi  one  of  the  judges  of  the  court  of  gen- 
eral sessions,  and  by  him  denied  upon  the  merits,  which  facts  were  not  dis- 
closed to  this  court  upon  tbe  motion  which  resulted  in  the  order  sought  to  be 
vacated  and  set  aside.  This  court  had  held,  in  a  similar  case,  [^People  v. 
Street,  14  N.  Y.  Supp.  778,)  that  it  will  not  entertain  an  application  to  remit 
a  forfeited  recognizance,  and  to  vacate  the  judgment  entered  upon  such  for- 
feiture, when  it  appears  that  a  former  application  for  the  same  relief  has 
been  made  to  another  judge,  or  court  of  concurrent  jurisdiction,  and  been 
there  disposed  of  on  the  merits  adversely  to  the  applicants,  and,  upon  the 
hearing  of  this  motion,  the  facts  respecting  the  former  application,  and  its 
denial  by  Judge  Martine  upon  the  merits,  and  tbe  non-disclosure  thereof  to 
this  court  on  the  motion  resulting  in  the  order  of  February  3,  A.  D.  1891, 
are  conceded,  it  follows  that  an  order  should  be  vacated  and  set  aside,  and 
that  the  forfeited  recognizance,  and  the  judgment  therein  referred  to,  should 
be  reinstated,  and  that  the  motion  to  remit  the  forfeiture,  and  vacate  the  Judg- 
ment entered  thereon,  should  be  denied.  Motion  to  vacate  and  set  aside  order 
entered  February  3, 1891,  and  to  reinstate  the  forfeited  recognizance  and  judg- 
ment therein  referred  to,  granted,  and  motion  to  remit  the  forfeiture,  and 
vacate  tbe  judgment  thereon,  is  denied. 


BoEUH  V.  Miller  et  al. 
{Common  Pleat  of  New  Tnrk  City  and  County,  General  Term.    March  7, 1893.) 

DBCBIT— 8AI.B  OF  QOODS— BvipBNOB. 

In  an  aotion  against  a  person  to  recover  mooey  obtained  by  deceit  in  the  sale  of 
Roods,  wherein  it  appeared  that  defendant  had  no  other  Interest  i^  tbe  goods  than 
a  chattel  mortga^tnereon  to  secure  a  debt,  and  that  be  bad  informed  plaintilT  of 
the  seller's  unreliability,  and  that  plaintiff  had  acknowledged  defendant's  straight- 
forward conduct  in  the  matter,  a  judgment  for  plaintiff  should  be  reversed. 

Appeal  from  eleventh  district  court. 

Action  by  Isaac  Boehm  against  £dwHrd  Miller  and  another.    From  a  judg- 
ment for  plaintiff,  defendant  Miller  appeals.     Reversed. 
Argued  before  Bookstavek  and  Bisohoff,  JJ. 
George  W.  Mo  Adam,  for  appellant.     William  ArrowHmith,  for  respondent. 

Bookstayer,  J.  This  action  was  brought  by  tbe  plaintiff  against  the  de- 
fendant Miller,  impleaded  with  one  John  H.  Lawrence,  to  recover  money  ob- 
tained by  fraud  and  deceit.  It  is  elementary  that  in  such  an  action,  before 
there  can  be  a  recovery,  there  roust  be  some  proof  of  fraud;  and  in  tliis  case 
there  luiLst  be  proof  of  some  fraudulent  act  or  representation  on  the  part  of 
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the  defendant  Miller.  The  respondent  seeks  to  justify  the  judgment  on  the 
ground  that  Lawrence,  who  made  the  false  representations  in  regard  to  the 
contents  of  a  liquor  store  and  the  amount  of  money  to  become  due  upon  a 
patent  register,  was  the  agent  of  Miller,  and,  as  Miller  profited  by  the  repro- 
sentatipns,  he  should  be  compelled  to  refund  the  money  received.  But,  from 
an  examination  of  the  testimony,  we  do  not  think  that  Lawrence  was  Miller's 
agent.  We  think  the  bill  of  sale  of  the  liquor  store  given  by  Lawrence  to 
Miller  was,  under  the  circumstances,  intended  to  be  only  a  chattel  mortgage 
to  secure  Miller's  advances  to  I^awrence,  and  so  regarded  by  the  parties  there- 
to, and,  as  such,  was  Sled  in  the  register's  ottice.  They  thererore  stood  in  the 
relation  of  mortgagor  and  mortgagee  to  each  other,  and  each  was  responsible 
for  his  own  representations  only.  Plaintiff  admits  that  Miller  informed  liim 
that  he  was  not  the  owner  of  the  premises;  that  Lawrence  was;  and  that  be 
(Lawrence)  paid  all  the  debts,  bought  all  tlie  goods,  and  kept  the  money;  and 
that  Miller  had  no  interest  in  it,  other  than  the  billof  sale  or  chattel  mortgage 
given  to  secure  his  note.  After  the  first  conversation  between  the  parties, 
agreeing  to  the  purchase  of  the  place  by  the  plaintiff.  Miller  informed  him 
that  some  of  the  representations  made  by  Lawrence  were  untrue,  and  that 
what  he  thought  was  whisky  was  in  reality  nothing  but  water,  and  told  plain- 
tiff  that,  before  completing  the  purchase,  he  had  better  examine  all  the  stock, 
and  go  down  and  examine  the  records.  After  this,  further  negotiations  took 
place  between  the  parties,  and  a  deduction  of  $125  from  the  purchase  price 
was  made  on  account  of  the  representittions  made  by  Lawrence  at  tlie  first 
interview;  and  thereupon  the  defendant  Miller  asked  the  plaintiff  whether  or 
not  he  was  satisfied  with  the  deduction,  and  he  said  he  was;  adding,  "You 
treated  me  like  a  man  right  through,  and  fair  and  square;  you  acted  upright 
with  me  in  all  things;"  whereupon  Miller  inquired  of  him  whether  he  had 
been  down  to  examine  the  records,  and  he  said  he  had  not,  and  added,  "  I  will 
take  it  for  granted,"  that  is,  take  the  representations  in  regard  lotlie  register 
for  granted.  Under  such  a  state  of  facts,  we  think  the  court  below  erred  in 
Tendering  a  judgment  in  favor  of  the  plaintiff,  under  the  pleadings  in  this  ac- 
tion. As  far  as  the  record  shows,  there  was  no  attempt  made  on  the  part  of 
the  plaintiff  to  change  his  cause  of  action  from  a  tort  to  one  for  money  had 
and  received  under  a  mutual  mistake  of  the  parties.  We  are  not  now  called 
upon  to  determine  whether  such  an  amendment  to  the  pleadings  could  be  had 
or  not,  under  the  wide  latitude  given  to  amendment  in  district  court  cases; 
but,  if  pleadings  are  to  be  of  any  value  whatever,  they  m  ust  apprise  the  party 
of  the  nature  of  the  claim  made  against  him,  and  a  recovery  cannot  be  had  for 
money  had  and  received  in  an  action  founded  on  fraud.  We  therefore  think 
this  judgment  should  be  reversed,  and  a  new  trial  ordered,  with  costs  to  the 
appellant. 


y.  Loew^r's  Gambrikus  Brewery  Co.  v.  Bachiian  et  al. 

(Common  Pleat  ctf  New  York  CUy  and  County,  General  Term.    March  7, 1892.) 

1.  Accommodation  Paper — Diversion  or  Proceeds— Pleadijto. 

In  an  action  on  a  note  against  ab  accommodation  indorser,  diversion  of  tbe  pro- 
ceeds of  the  note  from  the  purpose  intended  by  him  not  being  alleged  in  the  an- 
swer, evidence  thereof  was  properly  excluded. 
9.  Cbedibilitt  of  Witkkss — Arrest. 

lu  such  action  an  objection  to  the  question,  "Were  you  ever  arrested!"  pro- 
pounded to  a  witness,  was  properly  sustained,  since  the  mere  fact  of  an  arrest 
could  not  lessen  his  credibility. 

Appeal  from  eleventh  district  court. 

Action  by  Y.  Loewer's  Gambrinus  Brewery  Company  against  Conrad  W. 
Bachman  and  others.  From  a  judgment  for  plaintiff,  defendant  Bachman 
.appeals.     Affirmed. 

Argued  before  Booestavkr  and  Bischuff,  J  J. 
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Phillips  <t  Avery,  tot  appellant.     O.  J.  Q.  Hall,  for  respondent. 

BooKSTAYER,  J.  Plaintiff  sued  appellant  Bacbman  ns  an  indorser  on  a 
promissory  note  for  $200.  The  maker,  Leonard,  was  not  served.  The  ap- 
pellant answered  in  writing,  and  alleged  as  a  defense  "that  he  indorsed  the 
note  and  delivered  it  to  Leonard  without  consideration,  and  for  the  sole  pur- 
pose that  Leonard  should  discount  the  same,  and  receive  tlierefor,  in  cash, 
from  the  plaintiff  the  amount,  less  the  discount,"  and  denied  that  plaintiff 
discounted  the  note.  The  issues  so  joined  were  tried  by  a  jury,  which  found 
in  favor  of  the  plaintilT.  Tlie  only  question  to  be  decided  by  the  jury  whs 
whether  or  not  the  plaintiff  did  discount  the  note,  and  the  jury  determined 
that  in  favor  of  the  plaintiff,  and  upon  abundant  evidence.  Indeed,  if  they 
had  not,  we  think  we  would  have  been  compelled  to  set  aside  the  judgment  as 
being  contrary  to  the  evidence.  On  the  trial,  the  appellant  attempted  to  show 
a  diversion  of  the  funds  from  the  purpose  intended  by  the  indoraer;  but  he 
had  not  alleged  any  such  defense  in  his  answer,  and  did  not  ask  to  amend  his 
pleading  on  the  trial;  nor  did  he  olfer  to  connect  plaintiff  with  knowledge  of 
the  conditions  on  which  he  indorsed  the  note.  HucU  evidence,  therefore,  was 
properly  excluded. 

Exception  was  taken  to  the  ruling  of  the  court  sustaining  an  objection  to 
the  following  question:  "Did  you  ever  cancel  the  chattel  mortgage  which  was 
on  the  fixtures,  J200'i"*  This  question  referred  to  a  chattel  mortgace  given 
by  Leonard  to  another  party,  and  which  was  paid  by  the  plaintiff.  Wliether 
or  not  that  mortgage  was  canceled  we  think  was  of  no  materiality  in  this 
case,  but  the  question  was  evidently  meant  to  be  whether  or  not  plaintiff  had 
paid  that  mortgage,  and  was  immediately.repeated  in  that  form,  and  answered 
in  the  attirmative.  The  exception  taken  to  the  ruling  of  the  court  sustaiuing 
the  objection  to  the  question,  "Were  you  ever  arrested?"  we  think  was  not 
well  taken,  as  the  mere  fact  of  an  arrest  does  not  reflect  upon  a  witness'  cred- 
ibility.   It  hits  been  held  that  an  indictment  does  not  do  this. 

We  do  not  think  the  court  erred  in  excluding  evidence  as  to  conversations 
between  Leonard  and  Stutt.  Tlie  latter  was  not  shown  to  have  been  the 
agent  of  the  plaintiff  for  the  purpose  of  negotiating  this  loan,  or  that  he  acted 
for  It  in  any  other  capacity  than  that  of  collector.  Besides,  the  substance  of 
this  conversation  was  admitted  in  evidence  subsequently.  The  exclusion  of 
the  convereation  between  appellant  and  Leonard  was  proper,  for  the  reasons 
before  given,  and  also  because  it  was  not  in  any  way  proposed  to  connect  this 
with  any  of  the  plaintiff's  oflicers  competent  to  make  an  agreement  in  regard 
to  the  loaning  of  money.  We  have  examined  the  other  exceptions  taken,  but 
do  not  think  there  was  error  in  any  of  them.  The  judgment  should  therefore 
be  afiBrmed,  with  costs. 


Wabd  v.  Edesbeimer  et  al. 

(Common  Pleat  of  New  York  City  and  County,  General  Term.    Haroh  T,  1893.) 

XonoN  FOB  Lbati  to  APPSAii— Wbbn  Uenieu— Stars  Decisis. 

Where,  in  b  case  originating  in  the  district  or  city  court  of  New  York,  Judgment, 
on  appeal  to  the  court  of  common  pleas,  is  rendered  for  plaintiff,  expressly  on  the 
•ntbority  of  a  certain  decision  of  the  court  of  appeals,  and  no  other  ^rouad  is  relied 
on  by  defendant.  In  a  motion  for  leave  to  appeal  to  the  court  of  appeals,  than  the 
hope  or  ezpectaUon  of  obtaining  a  modification  of  such  decision,  the  motion  will  be 
denied.  ■ 

Motion  for  leave  to  appeal  to  the  court  of  appeals.     Denied.    For  decision 
on  appeal,  see  17  N.  Y.  Supp.  173. 

Argued  before  Booestav£R,  Biscboff,  and  Prtor,  JJ, 
Benno  Loewp,  for  the  motion.     C.  A.  Hart,  opposed. 

Pbr  CtTRiAM.    This  motion  is  based  on  a  novel  ground.     It  is  conceded 
that  Qardner  v.  Keteltas,  3  Hill,  330,  is  decisive  of  the  case;  yet  counsel  de- 
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sires  to  go  to  the  court  of  appeals  on  the  question,  hoping  to  get  some  modifi- 
cation of  that  decision.  But  we  are  referred  to  no  authority  as  a  foundation 
for  such  hope,  nor  has  our  attention  been  called  to  any  principle  of  law  which 
could  be  invoked  as  the  basis  for  such  an  experiment.  The  ca.se  cited  was 
argued  by  Gen.  Anthon  and  Mr.  Charles  O'Connor,  and  decided  by  the  old 
supreme  court  of  the  state,  Chief  Justice  Nelson  writing  the  opinion,  and 
the  principle  there  announced  has  been  followed  ever  since.  See  Insurance 
Co.  V.  Scott,  2  Hilt.  552;  Meeks  v.  Boioeiman,  1  Daly.  100;  McKinney  v. 
Holt,  8  Hun,  339;  Crooked  Lake  v.  Keuka  Co.,  37  Hutf,  14;  Gilhooley  v. 
Washington,  4  N.  T.  217;  Johnson  v.  Oppenheim,  34  N.  Y.  Super.  Ct.  K.  416, 
affirmed,  56  N.  Y.  280;  Hotter  v.  Qotrlitz,  (Com.  PI.  N.  Y.)  12  N.  Y.  Supp. 
210.    Tlie  motion  must  therefore  be  denied,  with  tlO'costs. 


OoDEN  o.  Pope. 
(Common  Pleas  of  JTew  York  CUy  and  County,  General  Term.   March  7, 1898.) 

1.  PR0MIS80ST  NoTBSt-BoNA  FiDB  HoLDEK — BURDEN  OF  PhOOF. 

In  an  action  on  a  promissory  note,  which  is  aSected  with  fraud,  the  burden  is  on 

Slain  tiff  to  show  that  he  is  a  bona  flde  holder  tor  value  without  notice;  and  hence 
efeodant  is  entitled  to  give  evidence  of  the  fraud  without  first  proving  that  plain- 
tiff had  notice  thereof,  and  this  right  is  not  affected  by  the  fact  that  plaintiff  is 
f^lowed  to  give  evidence  of  bona  fides  while  presenting  his  case  in  chief. 
&  Same — Fh-lino  Blank  Fork. 

Where  the  blanic  form  of  a  promissory  note,  signed  by  the  maker,  and  payable  to 
hia  own  order,  is  delivered  to  another  with  authority  to  fill  up  the  blanks  with  a 
limited  sum,  and  he  inserts  a  larger  sum,  he  cannot  recover  on  it  even  the  amount 
which  he  was  authorized  to  insert.  . 

Appeal  from  city  court,  general  term. 

Action  by  Isaac  C.  Ogden,  Jr.,  against  Henry  W.  Pope  on  a  promissory 
note.  Judgment  for  plaintilT  was  entered  on  a  verdict  directed  l)y  the  court, 
which  was  affirmed  by  the  general  term.    Defendant  appeals.     Reversed. 

The  action  was  brought  upon  the  following  promissory  note: 
"8370.14.  Elizabeth,  K.  J.,  Sept.  14, 1890. 

"One  month  after  date  I  promise  to  pay  to  the  order  of  myself  three  hun- 
dred and  seventy  14-100  dollars  at  First  National  Bank  of  £lizal>eth,  N.  J. 

"Value  received.  Henkt  W.  Pope." 

Tl)e  defense  denied  the  making  of  the  note  and  the  other  allegations  of  the 
complaint,  and  alleged  that  defendant  had  delivered  a  blank  form  of  note, 
signed  and  indorsed  by  him,  to  one  13rowne,  with  authority  to  Browne  to  till 
up  the  blanks,  and  then  use  the  note  to  obtain  money  for  a  specific  purpose, 
and  that  Browne  did  not  do  so,  but  retained  the  blank,  and  afterwards  he  or 
some  other  person,  without  authority  from  the  defendant,  filled  up  the  same 
so  as  to  make  the  note  described  in  the  complaint,  which  was  afterwards,  and 
before  it  had  any  legal  inception,  discounted  at  a  usurious  rate  of  interest. 

Argued  before  Dalt,  C.  J.,  and  Bxscboff,  J. 

Hoioard  T.  Stillman,  for  appellant.  Charles  De  H.  Brouxr,  for  respond- 
ent. 

Dalt,  C.  J.  The  plaintiff  testified  that  he  bought  the  note  in  suit  the  day 
after  its  date  for  the  sum  of  $362.64,  which  was  a  discount  at  a  rate  of  inter- 
est greater  than  that  allowed  by  law.  He  testitied  that  he  bought  it  from  one 
Brower,  who  was  acting  as  agent  for  one  Klock,  and  that  he  knew  nothing 
of  any  other  party.  Brower  was  sworn,  and  testified  that  he  received  the 
note  on  the  day  of  its  date  from  Klock,  with  a  request  to  sell  it  for  him,  which 
he  did,  receiving  plaintiff's  check  for  it,  and  thereupon  remitting  his  own 
check  to  Klock,  after  deducting  his  fee  of  $2.50,  and  that  Kluck  said  nothing 
to  him  as  to  whether  he  was  acting  as  principal  or  agent  Plaintift  having 
rested  his  case,  defendant  went  on  the  stand  lo  prove  his  defense,  but,  under 
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objection  from  plaintiff,  was  not  permitted  to  state  at  what  time  be  signed 
the  note,  and  whether  he  received  any  consideration  for  it.  He  was  tlien 
wittidrawn,  and  Kloclc  was  called  on  bis  behalf,  who  testified  that  he  first  saw 
the  note  in  possession  of  one  Browne;  that  it  was  in  blank,  and  that  Browne 
lillfd  in  the  blanks  at  his  o£Flce,  and  left  it  with  him  as  his  attorney,  and  that 
the  witness  gave  it  to  Brower  to  dispose  of.  Plaintiff  proceeded  by  cross- 
examination  of  Klock  to  show  authority  in  Browne  to  till  up  the  note  as  he 
did.  Klock  swore  that  he  had  acted  as  umpire  l^etween  iirowne  and  the  de- 
fendant under  a  written  agreement  by  which  they  submitted  to  him  all  dif- 
lerences  between  them  growing  out  of  their  relations  together  in  the  Cayuga 
Lake  Park  Company  and  the  Seneca  Falls  &  Cayuga  Lake  Railroad  Company, 
and  agreed  to  abide  by  his  decision  as  to  which  of  the  parties  was  indebted  to  the 
other,  and  as  to  the  amount  due,  and  that  he  had  decided  that  defendant  was 
indebted  to  Browne  in  the  sum  of  S86.06,  his  decision  being  in  writing,  dated 
December  2,  1889;  that  the  $86.06  was  included  in  the  amount  for  which  the 
note  was  tilled  out  by  Browne,  together  with  $40  for  the  witness'  services  as 
umpire.  $125  for  a  claim  of  Browne  against  defendant  for  one-lialf  of  a  bill 
settled  l)y  defendant,  in  which  both  the  latter  were  jointly  interested,  $98  for 
a  violin  t)elonging  to  Browne,  which  he  had  lent  to  defendant,  «nd  $21.10 
interest;  milking  an  iiggregate  of  $370.14,  the  amount  for  which  the  note  waa 
filled  up.  A  letter  of  dt^fendant  to  Browne  on  February  15,  1890,  was  read 
in  evidence,  authorizing  the  latter  to  make  a  note  for  $86,  the  amount  of  the 
award,  at  four  months  from  February  15tb,  with  interest  from  the  date  of  the 
award  at  6  percent.  This  letter  referred  to  "other  matters,"  leaving  them 
to  Klock  to  decide,  but  did  not  enumerate  them,  nor  provide  that  they  were 
to  be  included  in  the  note.  A  letter  from  the  defendant  of  September  30, 
1890,  to  the  witness  Klock  questions  the  latter's  bill  of  $40  for  services  as 
referee,  if  it  does  not  altogetlier  repudiate  it.  No  authority  whatever,  there- 
fore, from  defendant  to  include  in  the  note  any  item  except  the  $86.06,  the 
amount  of  the  award,  was  shown,  and  defendant  then  again  offered  himself 
as  a  witness  to  prove  that  no  such  authority  was  given,  and  that  he  did  not 
owe  Browne  the  items  mentioned.  He  also  offered  letters  of  Browne  offer- 
ing to  return  the  blank  note  on  the  receipt  of  $86.06.  All  this  evidence  was 
excluded  upon  plaintiff's  objection,  and  the  court,  upon  plaintiff's  motion, 
ordered  a  verdict  for  the  plaintiff,  denying  the  defendant's  request  to  go  to 
the  jury  on  the  fact  whether  the  plaintiff  had  shown  himself  by  aSlrmHtive 
proof  to  be  free  from  the  knowledge  of  the  fraud  in  the  note.  To  the  rulings 
complained  of  the  defendant  exceptedi  All  the  testimony  ruled  out  was  ex- 
cluded upon  the  giound  that  the  defendant  must  show  that  the  plaintiff  got 
the  note  with  full  knowledge  of  the  defense,  if  any,  that  existed  between  de- 
fendant and' Browne. 

The  trial  seems  to  have  been  conducted  upon  an  erroneous  view  of  the  law 
as  to  the  burden  of  proof.  The  defendant  should  have  been  allowed  to  prove 
his  defense,  and  the  burden  would  then  have  been  cast  upon  the  plaintiff  to 
show  that  he  had  received  the  note  for  full  value,  and  without  notice  of  the 
equities  between  the  original  parties.  By  permitting  tlie  plaintiff  to  offer  ev- 
idence of  this  in  the  first  instance,  and  then  shutting  out  proof  of  the  defense 
until  the  defendant  could  show  notice  to  the  plaintiff,  the  burden  of  proof  as 
to  good  faith  was  wrongfully  shifted  to  the  shoulders  of  the  defendant,  and  be 
was  deprived  of  the  advantage  to  which  he  was  entitled.  Nickerson  v.  Ruger, 
76  N.  Y.  279.  The  defendant  was  not  bound  to  prove  notice  to  the  plaintiff 
of  the  facts  connected  with  the  execution  of  the  note.  On  the  contrary,  the 
burden  was  upon  the  plaintiff  to  show  that  he  had  no  knowledge  or  notice  of 
the  transaction  which  affected  ttib  validity  of  the  paper.  Vosburgh  v.  Di^eri' 
dorf,  119  N.  Y.  857,  28  N.  E.  Rep.  801.  Another  injustice  resulted  to  de- 
fendant from  the  erroneous  ruling.  He  was  precluded  from  offering  proof 
of  his  defense  of  usury.    He  could  not  enter  upon  that  defense  until  lie  had 


Digitized  by CaOOQlC 


142  HEW  TOBK  SUPn-EMBNI,  vol.  18.  [C.  P.  N.  Y. 

proved  the  facts  relating  to  the  making  and  delivery  of  the  note,  so  as  to 
establish  that  its  first  inception  was  in  the  discount  of  it  by  the  piiiintlff.  To 
do  this  he  bad  to  prove  that  Browne  was  not  a  bona  flde  holder,  having  no 
authority  to  fill  up  the  note  for  tiie  sum  inserted  in  it.  If  it  appeared  that 
the  first  legal  inception  of  the  note  took  place  upon  its  discount  by  the  plain- 
tiff, and  that  was  at  a  greater  rate  than  legal  interest, no  recovery  could  have 
been  bad  upon  it.  There  is  no  force  In  the  contention  of  respondent  that  the 
note  was  enforceable  for  the  full  amount  in  the  hands  of  the  plnintifT,  because 
it  was  enforceable  in  the  hands  of  Browne  for  at  least  the  sum  of  $86.06,  be 
being  concedetlly  authorized  to  fill  it  out  for  that  amount  It  is  not  probable 
that  Browne  could  violate  his  authority  by  inserting  an  excessive  amount  and 
then  recover  upon  the  note  for  what  was  actually  due  him.  It  was  held  to 
be  forgery  for  a  person  having  a  blank  signature  of  another  which  he  was  au- 
thorized to  All  up  with  a  check  or  bill  for  a  limited  amount  to  write  one  for  a 
larger  amount.  See  cases  cited  in  Van  Dmer  v.  Ifowe,  21  N.  Y.  537.  Tlie 
case  cited  by  respondent,  (Forman  v.  Wright,  11  C.  B.  481,)  was  that  of  a 
note  procured  by  misrepresentations  to  the  maker  as  to  the  amount  actually 
due.  A  recovery  was  allowed  for  the  actual  sum  owing,  but  in  that  case  the 
note  was  the  maker's  note  for  the  whole  amount,  and  not  an  instrument 
which  the  law  characterizes  as  a  forgery,  and  the  defense  was  in  effect  merely 
a  partial  failure  of  consideration.  The  rtile  is  that  the  maker  of  a  note  who 
delivers  it  in  blank  to  another  with  authority  to  Uli  up  the  blanks  for  a  cer- 
tain amount,  and  such  authority  is  exceeded,  is  bound  to  a  bona  flde  trans- 
feree for  value,  but  this  does  not  help  the  case  for  the  plaintiff  as  it  stands; 
for  by  the  rulings  of  the  court  upon  the  trial  the  plaintiff,  on  the  strength  of 
his  prima  faeie  case,  was  assumed  to  be  a  bona  fl/U  holder,  and  upon  that 
assumption  all  evidence  iu  support  of  the  defense  was  ruled  out  until  the  de- 
fendant could  establish  to  the  contrary.  Upon  this  theory  of  trying  actions 
upon  promissory  notes  it  would  not  be  possible  to  prove  a  defense  in  order  to- 
cast  the  burden  of  proving  good  faith  where  it  belongs, — upon  the  bolder  of 
the  paper.  The  judgment  must  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  abide  the  event. 


Druuuond  v.  Fisher  et  al. 
(Common  Plea*  of  New  York  City  and  County,  Oeneral  Term.    Harofa  7, 189S.) 

1.   BOHMABT  PHOOBEniirOa— ASSIONMBIIT  OV  LXASE— ADMISSIONS  IX  FLSADINOS. 

An  allegatton  in  a  petition  in  summary  proceediBfrs  for  the  recovery  of  leased 
premises,  that  certain  persons  hold  over  "as  assignees  or  under-tenants, "  is  not  an 
admission  by  the  landlord  of  the  fact  of  an  assignment  of  the  lease. 
3.  Sahx — Proof  of  Assiqkmgnt. 

In  Buch  a  case,  where  the  landlord's  attitude  does  not  assume  the  existence  of 
an  assignment,  but,  on  the  contrary,  knowledge  of  it  is  disclaimed,  no  presump- 
tion arises  in  defendant's  favor  that  proof  of  such  assignment  was  withheld  by  the 
landlord's  act  or  fault. 

8.  ArPEAIy— FltESCKPTIONS. 

A  party  does  not  owe  a  duty  to  snggest  defects  in  his  adversary's  defense^  so 
that,  for  an  omission  of  such  suggestion,  the  appellate  court  will,  f  jr  the  purposes 
of  reversal,  assume  the  existence  of  sufficient  evidence  to  supply  the  defect. 

Motion  for  reargument.    Denied.    For  decision  on  appeal,  see  16  N.  Y. 
Supp.  867. 
Ai-gued  before  Bookstaver,  Bischoff,  and  Prtor,  JJ. 

Per  CtmiAH.  For  the  reasons  stated  in  the  opinion,  (see  16  N.  Y.  Snpp. 
867,)  we  do  not  accede  to  the  contention  of  appellants'  counsel  that  the  alle- 
gations contained  in  the  landlord's  pptition  \n  the  summary  proceeding's  in- 
stituted to  recover  possession  of  the  demised  premises  involved  an  admission 
of  the  fact  of  an  assignment  of  the  lease  to  Hasiiell  &  Kadiker.  Neither  did 
the  respondent's  attitude  upon  the  trial  necessarily  assume  the  existence  of 
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such  an  assignment,  but,  on  the  contrary,  all  knowledge  of  it  was  distinctly 
disclaimed  by  the  respondent's  grantors.  We  cannot,  therefore,  assume 
that  appellants  were  induced  to  withliold  proof  of  the  assignment  of  the 
lease  to  them  by  reason  of  any  act  or  fault  of  the  respondent,  and  witliout 
sucb  proof  appellants  could  not  succeed  in  their  defense,  as  has  been  already 
decided  herein. 

We  are  also  unaware  of  any  rule  which  imposes  upon  a  party  the  duty  of 
suggesting  to  his  adversary  that  he  supply  a  defect  in  tlie  proof  of  his  defense 
by  proper  evidence,  and  that  fur  his  omission  to  do  so  the  appellate  court  will, 
for  the  purposes  of  the  reversal  of  a  judgment  in  bis  favor,  assume  the  ex- 
istence of  sufficient  evidease  to  supply  the  defect.  The  cases  cited  by  ap- 
pellanta'  counsel  in  this  behalf  do  not  support  him.  Schoonmaker  v.  Bonnie, 
119  N.  Y.  5Q5,  23  K.  E.  Kep.  1106.  decides  no  more  than  that  a  joint  excep- 
tion for  all  defendants  is  unavailable  to  any  of  them  separately,  if  the  ruling 
was  proper  respecting  the  others.  In  Jaekaon  v.  Van  Slyke,  52  N.  Y.  645. 
the  court  held  that,  where  evidence  of  a  defense  was  received  upon  the  trial 
without  objection,  it  is  too  late  to  object  to  its  introduction  for  the  first  time 
on  appeal;  and  in  Thayer  v.  Marsh,  75  N.  Y.  340,  it  was  held  that  the  court 
will  not  reverse  a  judgment  for  deficiency  in  the  proof  to  support  it,  unless 
such  deficiency  was  complained  of  in  tlie  trial  court,  and  the  erroneous  ruling 
respecting  it  reached  by  a  proper  exception. 

It  is  error  for  appellants'  counsel  to  assert  that  the  want  of  proof  of  an  as- 
signment of  the  lease  was  not  among  the  point*  discussed  upon  the  hearing 
of  ttie  appeal,  and  we  refer  him  to  the  5th,  6th,  7th,  and  8th  points  on  re- 
spondent's brief.  The  grounds  alleged  upon  this  motion  are  therefore  not 
among  those  which  may  be  assigned  for  rear(;ument  of  an  appeal,  pursuant 
to  rule  16  of  the  general  term  of  this  court.  Motion  for  reargumeot  denied, 
witb  910  costs. 


Lauson  Consolidated  Store-Sertiob  Go.  e.  Habtusq.' 
(Common  Pleax  of  New  York  Cit\j  and  County,  Oeneral  Term.    March  7, 1892L) 

L  Sal* — Wbittbit  Contract— Pawol  Warrantt. 

Where  a  written  contract  of  sale  Is  definite  and  complete  on  its  face,  no  evidence 
Is  admissible  to  prove  a  contemporaneous  parol  warranty, 
t.  Sakb — Breach  or  Warrawtt — Plbadino. 

A  Judgment  rendered  on  the  theory  of  a  breach  of  warranty  In  a  contract  of  sala 
cannot  be  sustained  on  appeal,  when  the  breach  was  not  pleaded  originally  or  by 
way  of  amendment  at  the  triaL 

Appeal  from  sixth  district  court. 

Action  by  the  Lamson  Consolidattd  Store-Service  Company  against  Oeorge 
G.  Hartung.  Judgment  was  entered  in  favor  of  defendant  on  a  counter- 
claim.    Plaintiff  appeals.     Reversed. 

Argued  before  Bookstaveb  and  Bischopf,  JJ. 

Theodore  H.  Friend,  for  appellant.     Doyle  &  Stiles,  for  respondent. 

Bookstaveb,  J.  This  action  was  brought  to  recover  875,  being  the  amount 
claimed  due  from  the  defendant  to  the  plaintiS  on  the  second  monthly  install- 
ment upon  a  contract  for  the  purchase  by  the  defendant  from  the  plaintiff  of 
two  machines  known  as  the  "Lamson  Cash  Uegister."  The  defendant 
pleaded  a  rescission  of  the  contract,  and  an  offer  to  return  the  goods,  and  de- 
manded the  return  of  $75  already  paid  plaintiff  as  a  first  payment  when  the 
machines  were  contracted  for.  The  chief  question  in  this  case  is  whetlier 
the  contract  signed  by  the  defendant  was  complete  in  itself,  and  contained 
the  entire  contract  between  the  parties,  or  whether  a  part  of  the  contract 
rested  in  parol,  so  as  to  admit  evidence  to  establisli  the  oral  part  of  the  agree- 
ment. The  contract  seems  to  us  to  be  complete  in  itself,  as  it  contains  all  of 
the  terms  of  an  executory  contract  for  sped  tic  machines,  and  became  binding 

'Behearing  granted.    See  18  N.  T.  Sapp.  951,  mem.;  19  N.  Y.  Snpp.  383. 
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upon  both  parties  wlien  accepted  by  the  plaintiff.  In  RouUedge  v.  Worth- 
ingUm  Co.,  119  N.  Y.  592,  23  X.  £.  Kep.  1111,  it  whs  said  timt  whetlier  tlie 
writing  was  regarded  as  an  order  merely,  or  as  an  agreement,  was  Immaterial 
in  determining  this  question.  And  the  case  of  Seitz  v.  Machine  Co.,  (U.  S. 
Sup.  Ct..  Nov.  1891,)  reported  in  12  Sup.  Ct.  Rep.  46.  we  think  is  conclusive 
of  the  controversy  in  this  case.  It  seems  to  be  nearly  on  all  fours  with  the 
one  under  consideration.  In  that  case  the  <1efen<lant,  a  purchaser  of  a  ma- 
chine described  in  the  contract  as  a  "No.  2  Size  Befrigerating  Machine."  set 
up  false  parol  representations  as  a  ground  for  rescission,  and  also  a  counter- 
claim for  damages  for  breach  of  a  parol  warranty  made  prior  to  or  at  the  time 
of  the  sale.  In  delivering  the  opinion,  Fullek,  C.  J.,  said:  "Undoubtedly 
the  existence  of  a  separate  oral  agreement  as  to  any  matter  on  which  the  writ- 
ten contract  is  silent,  and  which  is  not  inconsistent  with  its  terms,  may  be 
proved  by  parol,  if,  under  the  circumstances  of  the  particular  case,  it  may 
properly  be  inferred  that  the  parties  did  not  intend  the  written  paper  to  be  a 
complete  and  final  statement  of  the  whole  of  the  transaction  between  them. 
But  such  an  agreement  must  not  only  be  collateral,  but  must  relate  to  a  sub- 
ject distinct  from  that  to  which  the  written  contract  applies;  that  is,  it  must 
not  be  so  closely  connected  with  the  principal  ti-ansaction  as  to  form  a  part 
and  parcel  of  it.  When  the  writing  itself,  upon  its  face,  is  concluded  in  such 
terms  as  impart  a  complete  legal  obligation,  without  any  uncertainty  as  to  the 
object  and  extent  of  the  engagement,  it  is  conclusively  presumed  that  the 
whole  engagement  of  the  parties,  and  the  extent  and  manner  of  their  undertak- 
ing, was  reduced  to  writing.  Greeni.  £v.  par.  275.  Tlie  written  contract 
was  in  all  respects  unambiguous  and  definite.  Tlie  machine  wliicli  the  com- 
pany sold,  and  which  Seitz  bought,  was  a<No.  2  Size  Refrigerating  Machine.' 
as  constructed  by  the  company,  and  such  was  tlie  machine  which  was  deliv- 
ered, put  up,  and  operated  in  tlie  brewery.  The  warranty  or  guaranty  that 
the  macliine  should  reduce  the  temperature  of  the  brewery  to  40  degrees 
Fahrenheit,  while  in  itself  collateral  to  the  sale,  which  would  be  complete 
without  it,  would  lie  part  of  the  description,  and  essential  to  the  identity  of 
the  thing  sold,  and  to  admit  of  proof  of  such  an  engagement  by  parol  would 
be  to  add  another  terra  to  the  written  contract,  contrary  to  the  settled  salu- 
tary rule  upon  that  subject. " 

liut  there  is  another  reason  why  this  judgment  must  he  reversed.  It  was 
rendered,  as  we  judge  from  the  return,  principally  because  there  was  a  breach 
of  warranty  or  guaranty.  No  such  breach  was  pleaded,  nor  was  there  any 
attempt  made  to  amend  the  pleadings,  as  was  done  and  allowed  in  the  case 
last  cited.  But,  even  on  the  evidence  of  the  representations  made  before  orat 
the  time  of  the  sale  to  Seitz,  the  court  hrtd  that  such  representations  did  not 
warrant  the  defendant  in  rescinding  the  contract.  Seitz  v.  Machine  Co., 
supra,  differs  from  Routledge  v.  Worthingtnn  Co.,  supra,  in  tliat,  in  the 
latter  case,  the  evidence  was  held  admi^ssilile  only  for  the  purpose  of  proving 
a  distinct  collateral  agreement  of  the  plaintiff  that  they  should  not  reduce  the 
trade  price  of  the  same  kind  of  goods  they  sold  to  defendant,  and  which  agree- 
ment related  to  a  subject  separate  and  distinct  from  that  to  which  the  writ- 
ten order  applied.  The  judgment  should  therefore  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  the  appellant  to  abide  the  event. 


Douglass  v.  Leonard. 

(Common  PUas  of  Weto  York  City  and  County,  Oenernl  Term,    March  18,  1892.) 

Motion  for  leave  to  appeal  to  the  court  of  appeals.    Denied.    For  decision 
on  appeal,  see  17  N.  Y.  Supp.  591. 

Argued  before  Daly,  C.  J.,  and  Biscboff  and  Pryob,  .IJ. 

W.  W.  Badger,  for  appellant.    Edwards  A  Odell,  for  respondent. 
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P£R  CuBiAK.  W«  perceive  in  defendant's  affidavit  and  brief  no  pretense 
of  justlQcation  for  sending  this  case  to  the  court  of  appeals.  The  action  was 
for  the  recovery  of  the  value  of  services  rendered  to  the  defendant's  testator. 
The  evidence  was  ample  to  authorize  the  verdict,  and  no  new  or  important  prin- 
ciple of  law  was  developed  on  the  trial;  indeed,  the  decision  depended  merely 
upon  the  weight  of  evidence,  and  so  is  not  subject  to  review  by  ihe  court  of 
appeals.  The  validity  of  the  judgment  is  completely  vindicated  by  the  elab- 
orate opinion  at  general  term  of  this  court.  Manifestly  a  further  appeal  can 
lesult  only  in  a  "delay"  of  justice,  which,  in  the  enumeration  of  popular 
grievances.  Magna  Charta  classifies  in  the  same  category  with  a  "denial"  of 
justice.  The  defendant  distinguishes  no  specific  rule  of  law  which  he  sup- 
poses to  be  violattd  by  the  decision  against  him,  but  rests  his  motion  on  a 
general  impeacliment  of  the  correctness  of  the  judgment.  But,  as  every  de- 
feated suitor  is  apt  to  bewail  himself  as  the  victim  of  injustice,  the  complaint 
here  relied  on  would  avail  to  carry  all  cases  to  the  ultimate  tribunal.  Un- 
less a  judgment  involves  some  difficult  and  doubtful  question  of*iaw,  we  shall 
not  send  it  for  revision  to  a  tribunal  already  overburdened  by  its  own  proper 
business.  In  any  other  case  where  error  is  imputed  to  this  court  the  appro- 
priate redress  is  by  motion  for  a  reargument.     Motion  denied,  with  costs. 


Brennan  v.  Gbiffiths. 

iCitu  Court  of  New  Yt/rk,  General  Term.    March  11, 1893.) 

PLSADnra — Akswkr  to  Immatekiai.  Au^eoatioxs. 

Where  plaintiff  In  an  action  for  breach  of  promise  of  marriage  malies  the  unneo- 
essazy  allegation  that  defendant  is  a  foreigner,  and  only  temporarily  residing  at 
the  place  where  salt  is  brought,  she  cannot  have  stricken  out  the  answering  alle- 
gations ttiat  be  has  acquired  a  domicile  there,  and  is  permanently  located  in  his 
present  quarters,  and  has  signified  his  intention  of  l>ecoming  an  American  citizen. 

Appeal  from  special  term . 

Action  by  Margaret  D.  Brennan  against  Percival  D.  Griffiths  for  breach  of 
promise  of  marriage.  From  an  order  of  special  term  striking  out  part  of  his 
answer  witli  costs  of  motion,  defendiint  appeals.     Beversed. 

Argued  before  Ehklich,  C.  J.,  and  Van  Wyce  and  Fitzsimons,  J  J. 

Quggetiheimer  &  Vntermyer,  for  appellant.  W,  Lane  O'Neill,  for  respond- 
ent. 

FiTZsmoNS.  J.  This  is  an  action  for  8100,000  damages  for  alleged  breach 
of  promise  to  marry.  Paragraph  "first"  of  the  complaint  allege.s  "that  de- 
fendant is  a  non-resident,  not  a  citizen,  but  an  Englishman  and  British  sub- 
ject, whose  domicile  is  in  England,  and  he  is  only  temporarily  residing  and 
employed  here,"  etc.  The  answer  denies  the  allegations  of  the  complaint. 
The  "first"  paragraph  thereof  is  as  follows:  "First.  He  denies  that  he  is  a 
non-resident,  and  he  denies  that  his  domicile  is  in  England,  or  that  he  is  only 
tpmporarily  residing  here.  He  alleges  that  he  is  permanently  residing  at  No. 
576  Fifth  avenue,  in  the  city  of  New  York,  occupying  apartments  which  are 
leased  by  him  by  the  year,  and  that  he  has  been  an  actual  resident  or  inhab- 
itant of  the  city,  county,  and  state  of  New  York,  and  has  been  actually  domi- 
ciled there,  for  upwards  of  three  years  last  past;  and  this  defendant  further 
alleges  that  he  has  expressed  his  intention  of  becoming  an  American  citizen." 
Plaintiff's  counsel  moved  to  strikeout  of  the  complaint  said  paragraph,  which 
motion  was  granted  as  follows:  "It  is  ordered  that  the  following  words, 
forming  part  of  and  contained  in  the  first  paragraph  of  the  defendant's  an- 
swer to  the  amended  complaint,  namely:  *  He  alleges  that  he  is  permanently 
residing  at  No.  676  Fifth  avenue,  in  the  city  of  New  York,  occupying 
apartments  which  are  leased  by  him  by  the  jenr,  and  tliat  he  has  been  an 
actual  resident  or  inhabitant  of  the  city,  county,  and  state  of  New  York,  and 
v.l8N.y.8.no.2— 10 
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has  been  actually  domiciled  there,  for  upwards  of  three  years  past;  and  this 
defendant  further  alleges  that  he  has  expressed  his  intention  of  becoming  an 
.  American  citizen,' — and  the  same  are  hereby  stricken  out  of  the  said  de- 
fendant's answer  to  the  amended  complaint,  and  defendant  is  to  pay  to  plain- 
tiff ten  dollars  costs  of  this  motion."  From  said  order  this  appeal  is  taken. 
We  think  that  the  justice  at  special  term  erred  in  niakinfi^  said  order.  The 
allegation  in  the  complaint  above  mentioned  is  irrelevant  and  redundant,  not 
at  all  necessary  to  a  correct  and  just  disposition  of  this  cause  of  action  set  out 
in  said  complaint.  In  such  a  case  the  plaintiff  cannot  reasonably  complain  if 
the  defendant  answers  such  allegations  fully  and  fairly.  The  plaintiff  pro- 
voked the  defendant  to  answer  her  assertion  of  his  non-residence  aa  he  did. 
He  was  compelled  to  do  so.  "Where  a  plaintiff  unnecessarily  loads  his  com- 
plaint with  allegations  not  essential  to  his  success,  he  cannot  complain  if  the 
defendant  answers  them  by  responses  which  are  proper  in  themselves,  ooa- 
sidered  In  relation  to  the  matter  which  provokes  them.  Melntyre  v.  Ogden, 
17  Hun,  604'."    The  order  appealed  from  is  reversed,  with  010  costs. 


Cabsou.  v.  O'Shba. 

(Cttj/  Court  of  New  York,  Oeiieral  Term.    December  17, 189L) 

Rbai/-Estatb  Brokes— Ck>ifMis8iOK8— Repbibentimq  Both  PjlBTibb. 

A  real-estate  broker  reprasentiugthe  purchaser  only  has  no  right  to  demand  com 
missions  from  the  seller. 

Appeal  from  trial  term. 

Action  by  David  H.  Carroll  against  Ann  T.  O'Shea.  From  a  Judgment 
for  plaintiff,  defendant  appeals.    Reversed. 

Argued  before  Van  Wyck,  Fitzsimons,  and  McGabtht,  JJ. 

Fellows,  Gray  <&  Hartman,  for  appellant.  Frederick  Hemming,  tot  r» 
spondeut. 

FiTzsiHONS,  J.  The  plaintiff  is  a  real-estate  broker,  and  sues  herein  foi 
commissions  for  the  sale  of  certain  property  of  defendant.  The  trial  justice 
directed  a  verdict  in  plaintiff's  favor  for  the  amount  claimed, — $540.80.  The 
testimony  of  the  plaintiff  shows  that  he,  representing  the  purchaser  of  said 
property  as  a  broker,  called  upon  defendant's  husband,  who  acted  as  her  agent 
in  this  matter,  and  made  several  offers  for  the  same.  The  last  offer  ($26,000) 
was  accepted.  Upon  this  testimony  he  bases  his  claim  for  a  recovery.  No- 
where in  his  testimony  does  it  appear  that  he  was  ever  employed  by  the  de- 
fendant or  her  husband  to  sell  the  property  as  defendant's  broker.  His  testi- 
mony shows  that  he  was  the  purchaser's  agent  or  broker  in  such  a  case.  No 
cause  of  action  exists  in  favor  of  the  broker  against  the  seller  for  commissions 
earned.  He  must  flrst  be  employed.  Then,  if  he  complies  with  the  terms  of 
his  employment,  he  is  entitk-d  to  receive  pay  for  his  service.  Besides,  as 
above  slated,  it  appears  that  the  plaintiff  represented  the  buyer,  and  therefore 
it  is  reasonable  to  assume  that  as  the  buyer's  agent  be  procured  the  property 
at  the  lowest  obtainable  figure;  while  it  was  his  duly,  if  he  was  the  seller's 
ageut,  to  obtain  the  highest  possible  price  for  the  same.  It  is  because  of  this 
contlict  and  clash  of  interests  that  the  law  in  cases  of  this  character  provides 
that  the  broker  cannot  represent  both  parties,  except  by  their  consent,  and 
exacts  from  him  the  highest  degree  of  faithfulness  and  fidelity  to  interests  of 
the  party  he  represents.  This  he  cannot  very  well  do  if  he  serves  two  mas- 
ters. The  judgment  and  order  is  reversed,  with  costs  to  appellant  to  abide 
event  of  acUou.    New  trial  ordered.    All  concur. 
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Umiteo  States  Net  &  Twine  Go.  e.  Alexandeb. 
(CTt|/  Court  of  New  York,  Otneral  Term.    December  17, 1891.) 

1.  ATTAOBmNIV-AniSATIT— DBimNO  COCimR-Cl.AIIIS. 

In  an  action  on  several  distinct  claims  it  is  not  necessary  that  an  affidavit  for  an 
attachment  should  allege  that  as  to  each  item  there  ts  no  connter-claim.    Murrav 
V.  Ha?iMn,  80  Hun,  39,  disapproved. 
9.  BAMIS— OROUSDS— ThREATENIXO  PRErEBBNTIAL  AssiONmiiT. 

Direct  threats  by  a  debtor  to  make  an  assignment  preferring  other  creditors,  In 
Qrder  to  prevent  a  particular  creditor  from  proceeding  by  attachment  to  secure  his 
debt,  constitute  sufficient  grounds  for  an  attachment  agunst  such  debtor. 

Appeal  from  special  term. 

Action  by  the  United  States  Net  &  Twine  Company  against  Robert  Alex- 
ander. From  an  order  denying  a  motion  to  vacate  an  attachment  defendant 
appeals.    Affirmed. 

Argued  before  Fitzsimons  and  McCartbt,  JJ. 

F.  Solinger,  for  appellant.    C.  R.  Allison,  tat  respondent. 

McCabtut,  J.  Tliis  is  an  appeal  from  an  order  denying  a  motion  to  va- 
cate an  attachment  upon  the  papers  upon  which  it  was  granted.  The  war- 
rant recites  that  the  grounds  thereof  are  "that  the  defendant  has  disposed  of 
his  property,  and  is  about  to  make  an  Hssigiiment,  with  intent  to  defraud  his 
creditors."  A  prior  attachment,  granted  in  this  action,  on  the  ground  that 
the  defendant  kept  him.4elf  concealed  within  this  state,  with  intent  to  avoid 
serrice  of  the  summons,  was  vacated  upon  the  merits.  The  complaint  is  on 
two  causes  of  action, — one  for  goods  sold  and  delivered,  and  the  other  for 
breach  of  an  agreement  under  which  goods  were  consigned  to  the  defend- 
ant. The  answer  forms  one  of  the  original  papers  on  whicli  the  warrant  of 
attachment  was  granted.  The  affidavit  of  William  H.  Wallace  sets  forth, 
among  other  things:-  "I  reminded  defendant  of  his  agreement  to  us.  He  ad- 
mitted be  was  greatly  at  fault  in  not  doing  so.  I  then  asked  defendant  to 
pay  bis  bill.  He  declined  to  do  so,  and  stated  that  it  was  entirely  out  of  the 
question,  as  he  did  not  have  that  amount,  or  any  amount;  and  finally  added, 
'I  have  not  a  dollar  in  the  world.'  I  then  requested  him  to  secure  plaintiff 
for  the  >imount*of  Its  claim,  and  he  requested  to  be  allowed  to  return  the  bal- 
ance of  the  unsold  consigned  goods.  At  that  time  I  did  not  know  as  well  as 
now  the  amofint  of  goods  he  bad  disposed  of,  and  refused,  because  it  was 
agreed  by  plaintiff  and  defendant,  if  he  wished  to  return  said  goods,  he  should 
have  rendered  a  statement  and  made  such  request  before  the  season  in  which 
such  goods  are  most  salable  is  over,  and  that  now  it  was  too  late.  Since  that 
time  I  have  learned  from  Mr.  Onion  that  the  defendant  has  sold  a  larger  quan- 
tity of  the  consigned  goods  than  he  represented  he  bad  done  on  that  evening. 
Again,  continuing  the  conversation  had  with  the  defendant  at  tbat  time,  I  re- 
quested defendant  to  state  exactly  what  his  circumstances  were,  in  order  to 
see  if  I  could  not  assist  him  in  adjusting  matters,  whereupon  be  stated  that 
his  stock  and  fixtures  were  worth  between  $2,700  and  $3,000,  including  the 
consigned  goods  of  plaintiff,  and  that  the  amount  of  his  indebtedness  to  his 
various  creditors  was  over  $1,500,  or  thereabouts.  I  then  demanded  of  de- 
fendant what  he  Intended  to  do,  and  he  answered  that  he  was  insolvent,  and 
could  pay  no  one,  and  that  he  was  ruined,  and  tbat  by  reason  of  the  attach- 
mcnt  in  force  at  that  time  plaintiff  had  got  an  upper  hand  of  him,  and  stated 
that  he  must  assign,  whereupon  I  added  we  proposed  to  keep  the  upper  hand 
until  he  paid  or  secured  our  claim.  Plaintiff  thereupon  departed,  saying,  ■  If 
I  must  go  to  the  wall  I  will  make  such  an  assignment  by  preferring  other 
creditors,  to  whom  I  am  under  greater  obligations  to,  if  you  continue  to  press 
your  attachment;  and  the  result  will  be  tliat  you  will  not  get  acent.'  Where- 
upon I  added,  *  AH  right.'    Defendant  then  responded:    ■  If  you  will  give  me 
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a  show,  I  think  I  could  pay  7011;  but  if  yoa  do  not,  I  must  throw  np  every- 
thing.' That  this  conversation  toolc  place  in  the  presence  of  Mr.  Allison, 
plaintiffs  attorney.  I  am  convinced  that  defendant  Is  in  an  insolvent  and 
failing  condition.  That  the  sources  of  my  information  as  to  the  facts  not 
sworn  to  in  this  affidavit  positively  are!  from  Mr.  Clarence  Onion  and  Charles 
B.  Allison,  whose  affidavits  are  annexed."  The  affidavit  of  Mr.  Clarence 
Onion,  among  other  things,  sets  forth:  "And  asked  if  he  could  not  adjust  it 
by  having  plaintiff  wait.  That  he  had  no  money  whatever,  and  others  were 
pressing  him  as  well  as  plaintiff;  and  that  the  goods  consigned  him  by  plain- 
tiff were  all  there,  with  a  very  small  exception,  which  had  been  sold  by  him. 
That  plaintiff's  action  would  ruin  him,  and  it  was  his  duty  to  protect  himself 
and  others  by  means  of  making  an  assignment  if  he  could  not  get  the  favor- 
able arrangement  he  demanded  from  plaintiff.  I  asked  him  how  he  mestnt  to 
protect  others.  He  answert-d,  *  Simply  by  preferring  them  in  an  assignment.' 
I  asked  him  if  he  thought  that  was  square.  He  answered:  'I  don't  care. 
That's  what  I  propose  to  do  if  the  company  pushes  me  to  a  suit,  and  then  the 
company  will  get  nothing  but  the  consigned  goods.'  I  told  him  I  had  noth- 
ing to  say  about  the  arrangement  he  desired,  but  to  see  Mr.  Wallace,  the 
treasurer  of  the  company,  who  was  out  at  that  time." 

We  have  give  given  this  case  very  careful  examination  and  consideration 
on  the  various  points  suggested  by  appellant's  counsel,  and  do  not  find  any 
defect  in  the  warrant  of  attachment.  It  correctly  states  the  amount  of  plain- 
tiff's demand.  There  is  no  rule  requiring  that,  where  the  action  is  brought 
on  distinct  claims,  the  affidavit  should  allege  that  as  to  each  item  there  is  no 
counter-claim.  The  defendant,  however,  cites  Murray  v.  Hankin,  30  Hun, 
39,  in  support  of  same.  This  was  a  mere  dictum  of  the  judge  writing  the 
opinion,  who,  among  other  things,  suggested  that  perhaps  such  ought  to  be 
the  case.  We  find  no  authority  susteining  this  pusition,  and  cannot  agree 
with  him  in  such  suggestion.  Danfobth,  J.,  in  Ruppert  v.  Haug,  87  N. 
Y.  143,  144,  after  stating  other  requirements  needed,  citing  section  636  of  the 
Code  of  Civil  Procedure,  says:  "He  must  show  by  affidavit  that  he  is  entitled 
to  recover  a  sum  stated  therein  over  and  above  all  counter-claims  known  to 
him.  It  is  enough  if  the  affidavit  shows  this  to  the  satisfaction  of  the  judge 
who  receives  the  application  for  the  warrant."  As  to  the  sufficiency  of  the 
evidence,  the  court  must  determine  that  from  all  the  papess  submitted  on 
application,  and  not  from  any  particular  one.  We  think  that,  while  this  case 
is  not  as  strong  as  it  might  be,  and  therefore  may  be  termed  a  close  one, 
there  is  sufficient  evidence  of  fraudulent  intent  to  sustain  the  attachment. 
Mr.  Wallace  swears  that  the  defendant  said  to  him,  (Mr.  Wallace's  affidavit:) 
"I  will  make  such  an  assignment  by  preferring  other  creditors,  to  whom  I 
am  under  greater  obligations  to,  if  you  press  your  attachment;  and  the  result 
will  be  that  you  will  not  get  a  cent,"  and  that  in  Mr.  Onion's  affidavit:  "I 
asked  him  if  he  thought  that  was  square.  He  [defendant]  answered:  '  I 
don't  care.  That's  what  I  propose  to  do  if  the  company  pushes  me  to  a  suit, 
and  then  the  company  will  get  nothing  but  the  consigned  goods.'"  Here  was 
a  direct  threat  to  make  use  of  the  power  and  right  to  assign  and  prefer  as  a 
condition,  in  order  to  induce,  prevent,  and  intimidate  the  plaintiff,  and  thus 
force  him  to  refrain  from  exercising  his  legal  right  in  collecting  what  he 
deemed  a  lawful  debt,  and  in  securing  and  maintaining  the  same  by  an  at- 
tachment. The  question  is  not  as  to  his  right  to  assign  or  prefer  creditors, 
but  the  effort  by  his  threats  to  impose  upon  the  plaintiff  a  condition,  and 
thus  prevent  the  plaintiff  from  making  use  of  a  legal  remedy.  See  Gasherie 
V.  Apple.  14  Abb.  Pr.  69,  approved  in  AntTiony  v.  atype,  19  Hun,  2tJ5;  ijoer- 
more  v.  Rhodes,  27  How.  Pr.  507.  This  is  not  a  parallel  case  with  Brown  v. 
Keogh,  (City  Ct.  N.  Y.)  14  N.  Y.  Supp.  915.  As  the  motion  to  vacate  was 
founded  only  on  the  original  papers,  the  statements  contained  therein  are,  for 
the  purpose  of  this  appeal,  to  be  regarded  as  true,  and.  if  they  establish  a 
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prima  faeft  case  against  the  defendant,  he  should  be  required  to  satisfacto- 
rily answer  or  explain  them  before  asking  that  the  important  remedy  for  the 
temporary  security  of  the  plaintiff  should  be  set  aside.  The  order  appealed 
from  is  alBrmed,  vltb  costs. 


Gates  et  al.  9.  Dvndon  et  dl. 
(Citv  Court  of  New  Tork,  Genernl  Term.    December  17, 1891.) 

L  DcBESs — Action  on  Note — Scfpicienct  of  Pleadino. 

A  supplier  of  materials  threatened  to  file  a  lien  on  a  house  unless  the  owner,  who 
bad  overpaid  tbe  contractor,  would  pay  an  indebtedness  of  the  contractor  to  the 
material-man  for  material  alleged  to  bare  been  used  in  such  house,  representing  at 
the  same  time  to  the  owner  that  the  filing  of  such  lien  in  the  then  condition  of  his 
affairs  would  seriously  embarrass  him.  The  material-man  made  up  a  fraudulent 
statement  of  suob  indebtedness,  consisting  largely  of  charges  for  material  furnished 
.  the  ooDtraotor  for  other  bouses,  represented  the  balance  to  be  due  for  material 
fnmisbed  for  tbe  bouse  in  question,  and  obtained  a  note  from  the  owner  therefor. 
BeUt,  in  an  action  on  such  note,  that  these  facts  set  out  in  the  answer  showed 
dnreos,  and  that  a  Judfrment  was  properly  rendered  for  defendant  on  that  ground, 
thongb  there  was  no  allegation  of  "duress"  in  express  terms  in  the  answer, 

S.  Aonoii  OK  NoTs— Inoonsistbmt  Dbtbhsbs. 

A  defense'to  an  action  on  a  note,  that  the  same  was  fraudulently  procured  from 
defendant  by  falsa  representations,  is  not  inconsistent  with  a  further  defense  that 
there  was  an  agreement  between  plaintiff  and  defendant  that  the  latter  should  not 
be  concluded  by  tbe  note,  bnt  that  he  might  afterwards  show  that  it  did  not  cor- 
rectly represent  the  amount  due  by  Um. 

Appeal  from  trial  term. 

Action  by  Ephraim  C.  Gates  and  others  against  Arthur  H.  Dundon  and 
others.  From  a  judgment  for  defendants  entered  on  the  verdict  of  a  jury, 
and  from  an  order  denying  a  motion  for  a  new  trial,  plaintiffs  appeal. 

Argaed  before  Van  Wyck  and  McCaktut,  JJ. 

Foster  <t  8tep?iens,  for  appellants.     William  R.  Elliton,  for  respondents. 

McCartht.  J.  In  the  early  spring  of  1890  the  defendant  Arthur  H.  Dun- 
don (for  21  years  a  professor  in  the  normal  college  in  this  city)  solicittd  bids 
from  various  builders  for  the  purpose  of  constructing  for  himself  a  hou.se  on 
property  belonging  to  him  at  the  corner  of  Creston  avenue  iind  Kick  place, 
Fordham,  New  York  city.  Among  those  who  responded  was  the  defendant 
Leman  A.  Soule.  Prof.  Dundon  was  unacquainted  with  Mr.  Soule,  an<l 
thought  the  plaintiffs,  being  large  dealers  in  builders'  supplies,  would  most 
likely  be  acquainted  with  tbe  character  and  responsibility  of  builders  in  that 
neighborhood.  Prof.  Dundon  and  Mr.  Barnard  were  personal  friends,  being 
members  of  the  same  club  and  neighbors.  Prof.  Dundon  met  Mr.  Harnard  at 
the  latter' s  office,  and  first  told  him  that  he  was  about  to  build  a  liouse;  tlmt 
the  Teachers'  Co-operative  Building  Association  of  the  City  of  New  York 
had  agreed  to  loan  him  moneys  wherewith  to  build;  that  the  defendant  Soule 
had  bid  upon  the  building;  and  that  he  (Dundon)  was  anxious  to  give  the  con- 
tract to  some  man  who  would  subsequently  give  liim  no  trouble.  Mr.  Bar- 
nard assured  Prof.  Dundon  that  tlie  defendant  Soule  was  one  of  their  cus- 
tomers: that  be  paid  his  bills  promptly;  that  he  was  building  two  otiier  houses 
in  Washington  avenue  and  Pine  street;  that  he  was  »n  excellent  man;  that 
be  was  responsible;  that  he  owned  the  house  he  lived  in.  worth  between  four 
and  five  thousand  dollars;  that  he  had  built  seven  other  houses,  and  tliat  they 
had  had  no  trouble  with  him;  that,  were  it  not  for  a  ruleof  tbe  plaintilT's  firm 
preventing  him  from  so  doing,  he  would  liave  no  hesitation  in  going  on  Mr. 
Soule's  bond;  and  that  Prof.  Dundon  was  unquestionably  perfectly  safe  in 
giving  the  contract  to  Mr.  Soule.  The  contract  was  thereupon  given,  and 
Mr.  Scale  continued  with  the  work  until  about  tlie  15th  day  of  August,  1890, 
when  he  abandoned  the  same.  When  he  stopped  work  he  hud  been  overpaid 
by  Prof.  Dundon  in  about  $500.  On  or  about  the  6tli  or  7th  day  of  Septem- 
ber, 1890.  the  plaintiff  Mr.  Barnard  called  to  see  Prof.  Dunduo,  and  informed 
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falm  that  Mr.  Soule  was  indebted  to  the  plaintiffs,  and  that  unless  Prof.  Dim- 
don  paid  Mr.  Scale's  bill  the  plaintiffs  would  Qle  a  lien  upon  bis  (Dundon's) 
house;  that  when  tliej  put  their  lien  upon  the  house  a  half  dozen  otiier  liens 
would  follow;  that  the  Teachers'  Co-operative  Building  Association,  learning 
of  these  liens,  would  refuse  to  make  the  remainder  of  the  loan;  tliathe  would 
have  nothing  but  a  shell  of  a  house  on  his  hands,  to  be  the  talk  of  the  neigh- 
t>orhood  for  months  and  months;  that  he  must  give  the  plaintiffs  their  money, 
or  they  would  file  the  lien,  and  there  would  be  no  end  to  the  worry  and  vexa- 
tions into  which  he  would  be  plunged.  Mr.  Barnard  knew  at  the  time  when 
he  made  the  above  threats  that  Prof.  Dundon  bad  overpaid  the  defendant 
Soule,  and  that  the  Teachers'  Co-operative  Building  Association  were  advanc- 
ing moneys,  from  time  to  time,  as  the  building  progressed;  that  tlie  filing  of 
a  lien  at  that  time  would,  as  he  said  it  would,  completely  stop  the  completion 
of  the  building,  and  expose  Prof.  Dundon  to  very  serious  loss.  Tlien  followed 
several  meetingrs  between  Mr.  Barnard,  Mr.  Soule,  and  Prof.  Dundon,  at 
each  of  which  Mr.  Barnard,  notwithstanding  there  was  notliing  then  owing 
to  Mr.  SoDile,  threatened  to  file  liens  for  the  amount  of  the  latter's  indebted- 
ness to  the  plaintiffs,  and  impressed  upon  Prof.  Dundon  tlieloss  and  injury 
which  would  be  occasioned  him  thereby,  unless  he  should  agree  to  pay  tlie 
amount  of  Mr.  Soule's  indebtedness  to  the  plaintiffs.  Prof.  Dundon,  inlin- 
enced  by  these  threats,  and  iu  order  to  avoid  the  loss  which  Mr.  Barnard  liad 
impressed  upon  him  would  occur  if  he  did  not  do  so.  promised  to  pay  the 
plaintiffs  the  amount  that  should  be  found  due  from  the  defendant  Soule  to 
the  plaintiff  for  material  actually  used  in  the  construction  of  the  building. 
After  Mr.  Barnard  had  succeeded  in  inducing  Prof.  Dundon  to  make  this 
promise,  he  then  directed  Mr.  Soule  to  produce  the  statements  of  account,  de- 
fendant's Exhibits  1  and  2.  When  the  bills  were  produced  by  Mr.  Soule, 
Mr.  Barnard  expressly  stated:  "These  are  the  bills  sent  to  Mr.  Soule  for  lum- 
ber that  went  into  your  liome. "  Mr.  Barnard  kept  possession  of  the  state- 
ments of  account,  but  stated  that  the  whole  amount  due  was  $783,  from 
which  he  deducted  $400,  which  had  already  been  paid  to  the  plainliffs  on  or- 
ders made  by  the  defendant  Soule,  and  that  the  balance  due  for  lumber  actually 
used  in  the  construction  of  Prof.  Dundon's  house  was  $883.59.  When  Mr. 
Barnard  announced  this  balance  to  be  due.  Prof.  Dundon  said  that  he  did  not 
know  anyttiing  about  the  accounts,  and  that  he  depended  entirely  upon  Mr. 
Barnard  and  Mr.  Soule;  to  which  Mr.  Barnard  replied  that,  if  the  statement 
was  not  right,  it  would  be  subject  to  revision.  A  note  was  then  drawn  up 
for  tlie  amount  of  the  balance  alleged  to  be  due,  and  signed  by  Prof.  Dundon 
and  Mr.  Soule.  Prof.  Dundon  testified  positively  that  he  would  not  have 
signed  the  note  except  by  reason  of  the  threats  made  by  Mr.  Barnard,  and  ho 
did  so  in  perfect  reliance  upon  the  truth  of  the  statement  that  $383.59  repre- 
sented the  balance  due  from  .Soule  to  the  plaintiffs  for  material  actually  used 
in  the  construction  of  the  building.  Tliere  was  absolutely  no  consideratiun 
for  the  note  other  than  as  hereinbefore  stated.  A  few  days  after  signing 
the  note.  Prof.  Dundon  looked  over  the  statements  of  account  (defendants' 
Exhibits  1  and  2)  that  had  been  left  with  him,  and  then  discovered  that  Mr. 
Barnard  had  deceived  him  in  relation  thereto. 

It  will  be  remembered  here  that  these  statements  of  account  had  not  been 
shown  to  Prof.  Dundon  before  he  had  been  induced  to  sign  the  note.  These 
exhibits  present  a  perfectly  clear  case  of  fraud  on  the  part  of  the  plaintiffs 
represented  by  Mr.  Barnard.  No  evidence  other  than  the  statements  them- 
selves is  necessary  to  show  the  deception  practiced  upon  Prof.  Dundon  in 
this  case.  They  are  in  the  handwriting  of  the  plaintiffii'  book-keeper.  They 
show  upon  their  faces  that  a  very  large  portion  of  the  material  therein  re- 
ferred to  was  delivered,  up(m  Soule's  order,  to  other  buildings  that  he  was 
then  constructing  at  Pine  street  and  Washington  avenue,  and  whicli  was  not 
used  in  the  construction  of  Prof.  Dundon's  house,  and  from  which  he  derived 
no  benefit  whatever.    These  statements  show  a  well-defined  scheme  on  the 
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part  of  Mr.  Barnard  and  Mr.  Soale  to  deceive  Prof.  Dundon  into  paying  the 
entire  indebtedness  of  Soule  to  the  plaintififs,  irrespective  of  wliettier  or  not 
be  had  received  anj  benefit  therefrom.  The  total  amount  shown  upon  these 
exhibits  is  9783.59,  in  which  is  incladed  tlie  plaintiffs'  whole  account 
against  the  defendant  Soule;  yet  the  marginal  notes  in  red  ink,  in  the  hand- 
writing of  the  plaintiffs'  book-Iteeper,  show  that  a  large  portion  of  the  ma- 
terial went  elsewhere  than  to  Prof .  Dundon's  house.  Mr.  Barnard,  however, 
simply  deductpd  from  the  total  of  these  two  statements  the  $400  previously  paid 
the  plaintiffs  by  Prof.  Dundon  on  orders  of  Mr.  Soule,  and  calmly  alleged  the 
balance,  9383.59,  to  be  the  amount  due  by  Mr.  Soule  to  the  plaintlSFs  for  ma- 
terial actually  used  in  Prof.  Dandon's  house.  The  figuring  in  pencil  at  the 
foot  of  the  columns  in  the  statements  is  in  the  handwriting  of  Mr.  Barnard, 
and  shows  clearly  the  part  he  played  in  the  scheme.  Mr.  Barnard  has  no 
hesitation  in  attempting  to  testify  that  the  red-ink  marginal  memoranda  were 
not  in  the  handwriting  of  the  plaintiffs,  and  he  sousjht  to  show  that  these 
statements  had  been  tampered  with  since  they  left  his  possession;  but  his 
counsel  (more  careful  in  relation  to  facts)  admitted  that  they  had  been  placed 
thereon  by  the  plaintiffs'  book-keeper.  These  statements  were  brought  to 
Prof.  Dundon  by  Mr.  Barnard  himself.  The  tirst  item  jn  these  statements 
is  not  an  unfair  sample  of  the  manner  in  which  the  accounts  were  kept,  and 
of  the  glaringly  apparent  attempt  to  deceive.  That  item  is  dated  March 
3.  1890.  for  1,000  feet  of  flooring.  At  this  time  the  contract  had  not  been 
given  to  Mr.  Soule,  and  not  the  first  effort  had  been  maie  to  commence  the 
excavations  for  the  building.  In  addition  to  the  amounts  charged,  as  shown 
by  the  statements,  for  material  which  Prof.  Dundon  did  not  receive,  large 
quantities  were  delivered  to  tlie  house,  but  subsequently  removed.  Very 
shortly  after  Prof.  Dundon  discovered  the  alleged  fraud  that  had  been  prac- 
ticed upon  him,  he  notified  Mr.  Barnard  that  he  would  not  pay  the  note. 
The  defendant  Soule  did  not  defend,  and  the  plaintiffs  now  ask  judgment 
against  him  for  the  amount  of  the  note  sued  on. 

Upon  the  foregoing  facta,  Prof.  Dundon  resisted  payment  of  the  note  on  the 
following  grounds:  (1)  That  there  was  no  consideration  therefor;  (2)  that 
the  note  bad  been  obtained  from  him  upon  false  and  fraudulent  representa- 
tion, made  by  or  on  behalf  of  the  plaintiffs;  (3)  that  he  was  induced  to  sign 
the  note  by  reaso^  of  the  threats  made  by  plaintiffs,  and  in  order  to  avoid  the 
loss  and  damage  which  were  alleged  would  occur  in  case  of  his  refusal ;  and  (4) 
that  the  amount  was  subject  to  revision,  and  the  utmost  that  the  plaintiffs 
could  recover,  in  any  event,  was  the  amount  of  the  material  actually  used  in 
bis  house. 

The  tase  waa  finally,  under  instructions  of  the  court,  submitted  to  the  jury, 
who  found  a  verdict  for  the  defendant.  The  plaintiffs  moved  for  anew  trial, 
upon  the  ground  that  the  verdict  is  against  the  law,  against  the  evidence  and 
exceptions  taken  at  the  trial,  which  motion  was  denied.  They  now  appeal 
from  the  judgment  entered  upon  the  verdict,  and  the  order  denying  a  new 
trial.  The  plaintiffs  claim  that  the  court  had  no  authority  whatever  to  sub- 
mit the  question  of  duress  as  a  defense  to  the  jury,  because  no  such  defense 
was  set  up  in  the  answer.  The  answer  Is  as  follows: 
"City  Coubt  of  New  Yoek. 
"Ephraim  C.  Gates  and  others.  Plaintiff's,  vs.  Luman  A.  Soute  and  Arthur 
H.  Dundon,  Dtfendants.     Answer. 

"The  above-named  defendant  Arthur  H.  Dundon,  for  his  answer  to  the 
plaintiffs'  complaint  herein,  shows  to  the  court  as  follows: 

"First.  For  a  first  defense,  he  admits  the  making  of  the  promissory  note 
referred  to  in  the  complaint  herein,  but  alleges  that  the  same  was  made  with- 
out any  consideration  whatever. 

"Second.  And  for  a  second  and  further  defense:  (1)  He  alleges  that  prior 
to  the  11th  day  of  September,  1890,  this  defendant,  desiring  to  have  con- 


Digitized  by  CaOOQlC 


162  BEW  TOKK  SUPPLEMENT,  vol.  18.  [dtyCtN.Y. 

structed  for  him  a  dwelllng-boasfl  on  certain  of  his  property  in  the  city  of 
Xew  York,  sought  bids  and  estimates  from  various  contractors  for  the  con- 
struction thereof,  among  whom  was  the  above-named  defendant  Lnraan  A. 
Sonle,  whose  bid  or  estimate  this  defendant  accepted  at  the  suggestion  of  tlie 
plaintiffs,  and  upon  their  recommendation  of  the  responsibility  of  the  said 
Luman  A.  Soule.  (2)  He  alleges  that  thereupon  this  defendant  and  said 
Luman  A.  Soule  entered  into  an  agreement  or  contract  for  the  construction 
of  SHid  dwelling-house,  under  and  in  pursuanceof  whicli  this  defendant  agreed 
to  and  did  pay  to  said  Luman  A.  Soule,  or  to  his  order,  large  sums  of  money, 
at  various  times,  to  enable  him  to  purchase  the  material  and  perform  the 
work  that  he  agreed  to  purchase  and  perform  under  said  agreement  or  con- 
tract, including  the  material  to  be  and  which  was  furnished  by  the  defendant 
Luman  A.  Soule  from  the  plaintiffs.  (8)  He  alleges  that  shortly  thereafter, 
but  still  prior  to  the  said  11th  day  of  September,  1890,  this  defendant  was 
informed  by  the  plaintiffs  that  the  said  Luman  A.  Soule  had  not  applied  the 
moneys  so  paid  to  him  by  this  defendant  for  that  purpose  to  the  liqaidatioD 
of  the  indebtedness  of  the  said  Luman  A.  Soule  to  the  plaintiffs  for  material 
supplied  him  for  the  construction  of  said  dwelling-house,  and  that  the  said 
Lnman  A.  Soule  vrju  indebted  to  them,  therefore,  in  a  large  amount,  and 
that  they  would  file  a  lien  on  said  property  therefor  unless  the  same  was  paid. 
(4)  He  alleges  that  this  defendant  then  stated  to  the  plaintiffs,  and  the  fact 
WHS,  that  he  bad  then  overpaid  the  said  delendant  Luman  A.  Soule,  and  was 
not  indebted  to  him  in  any  amount,  but  that  he  was  willing  to  pay  to  them 
the  price  or  value  of  the  material  supplied  by  them  to  the  said  Luman  A. 
Soule,  and  actually  used  in  the  construction  of  this  defendant's  said  dwelling- 
house,  if  any  there  were  then  yet  remaining  unpaid  for.  (5)  He  alleges  that 
thereupon,  and  prior  to  the  said  11th  day  of  September,  lb90,  and  prior  to 
the  making  of  the  said  promissory  note  in  the  complaint  referred  to,  the 
plaintiffs  falsely  and  fraudulently,  and  with  intent  to  deceive  this  defendant, 
stated  to  this  defendant  that  there  then  was  material  which  had  been  supplied 
by  them  to  the  said  Luman  A.  Soule,  and  actually  used  in  the  construction 
of  this  defendant's  said  dwelling-house,  of  the  price  or  value  of  $388.59,  for 
which  said  sum  the  said  Luman  A.  Soule  was  then  still  indebted  to  the  plain- 
tiffs. (6)  He  alleges  that  this  defendant,  relying  upon'said  false  and  fraudulent 
representations  of  the  plaintiffs,  and  deceived  thereby,  signet!  said  promissory 
note,  which  was  and  is  for  the  amount  of  said  alleged  indebtedness  of  the  said 
Luman  A.  Soule  to  the  plaintiffs.  (7)  He  alleges  that  said  statements  of  the 
plaintiffs  as  to  the  amount  due  by  the  said  Luman  A.  Soule  to  them  for  ma- 
terial supplied  to  him  by  them,  and  actually  used  In  the  construction  of  this 
defendant's  said  dwelling-house,  were  false  and  fraudulent,  and  were  made 
with  the  intention  to  deceive,  and  they  did  deceive,  this  defendant,  and  he 
was  therefore  misled  and  induced  to  sign  said  promissory  note. 

"Third.  And  for  a  third  and  further  defense:  (1)  He  alleges  that  prior 
to  the  lltb  day  of  ^'eptember,  1890,  this  defendant,  desiring  to  have  con- 
structed for  him  a  dwelling-house  on  certain  of  his  property  in  the  city  of 
New  York,  sought  bids  or  estimates  from  various  contractors  for  the  con- 
struction thereof,  among  whom  was  the  above-named  defendant,  accepte<l  at 
the  suggestion  of  the  plaintiffs,  and  upon  their  recommenclatiou  of  the  re- 
sponsibility of  the  said  Luman  A.  Sonle.  (2)  He  alleges  that  thereupon  this 
defendant  and  said  Luman  A.  Suule  entered  into  an  agreement  or  contract 
fur  the  construction  of  said  dwelling-house,  under  and  in  pursuance  of  which 
this  defendant  agreed  to  and  did  pay  to  said  Luman  A.  Soule,  or  to  his  order, 
large  sums  of  money  at  various  times,  to  enable  him  to  purchase  the  material 
and  perform  the  work  that  he  had  agreed  to  pui-cliase  and  perform  under  said 
agreement  or  contract,  including  the  material  to  be  and  which  was  purelia.sed 
by  the  defendant  Lumati  A.  Sonle  from  the  plaintiffs.  (8)  He  alleges  that 
shortly  thereafter,  but  still  prior  to  the  said  11th  day  of  September,  1890, 
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this  defendant  was  informed  by  tbe  plaintiffs  that  the  said  Luman  A.  Soule 
had  not  applied  tbe  moneys  so  paid  to  bim  by  this  defendant  for  that  purpose 
to  the  liquidation  of  tlie  indeiitedness  of  tbe  said  Luman  A.  Soule  to  the 
plaintiffs  for  material  supplied  liim  for  the  construction  of  said  dwelling- 
house,  and  that  the  said  Luman  A.  Soule  was  indebted  to  tliem  therefor  in  a 
large  amount,  and  that  they  would  file  a  lien  on  said  property  therefor,  unless 
the  same  was  paid.  (4)  He  alleges  that  this  defendant  then  stated  to  the 
plaintiffs,  and  the  fact  was,  that  he  had  then  overpaid  the  said  defendant, 
Lnman  A.  Soule,  and  was  not  indebted  to  bim  in  any  amount,  but  that  lie 
was  willing  to  pay  to  tliem  the  price  or  value  of  tbe  material  supplied  by  them 
to  the  said  Luman  A.  SoUle,  and  actually  used  in  the  construction  of  this 
defendant's  said  dwelling-house,  if  any  there  were  then  yet  remaining  unpaid 
for.  (5)  He  alleges  that  thereupon,  and  prior  to  the  said  11th  day  of  Sep- 
tember, 1890,  and  prior  to  the  making  of' the  said  promissory  note  in  the 
complaint  referred  to,  tbe  plalnliffs  stated  to  this  defendant  that  there  was 
material  which  had  been  supplied  by  them  to  the  said  Luman  A.  Soule,  and 
actually  used  in  the  construction  of  this  defendant's  said  dwelling-house,  of 
tbe  price  or  value  of  8383.59,  for  which  said  sum  tbe  said  Luman  A.  Soule 
was  then  still  indebted  to  the  plaintiffs.  (6)  He  alleges  that  this  defendant 
signed  said  promissory  note  relying  upon  said  representations  of  the  plain- 
tiffs, and  deceived  thereby,  and  upon  the  express  understanding  and  agreement, 
then  had  between  the  plaintiffs  and  this  defendant,  and  said  note  was  made 
and  delivered  on  and  subject  to  the  condition,  that  tlie  said  promissory  note 
should  not  be  binding  or  conclusive  between  tliem,  but  that  this  defendant 
might  at  any  time  thereafter  correct  said  amount,  and  show  that  the  same 
did  not  correctly  represent  the  amount  of  said  alle^jed  indebtedness  of  the  said 
Luman  A.  Soi:Ue  to  the  plaintiffs  for  material  supplied  him  by  them,  and 
actually  used  in  the  construction  of  this  defendant's  said  house.  (7)  He 
alleges  that  the  said  amount  of  the  said  promissory  note  grossly  exceeds  tlie 
amount  due  by  the  said  Luman  A.  Soule  to  the  plaintiffs  as  aforesaid.  Where- 
fore this  defendant  asks  judgment  dismissing  the  plaintiffs' complaint,  with 
the  costs  and  expense  of  this  suit." 

The  fact  that  the  answer  states  the  fraudulent  representations  of  the  plain- 
tiffs,  by  which  the  defendant  wa.1  induced  to  sign  the  note  in  question,  and 
by  which  the  defendant  seeks  now  to  avoid  the  payment,  does  not  necessarily 
stamp  the  same  as  In  tort,  especially  when  the  words  in  the  answer  charging 
fraud  may  be  regarded  as  matter  of  inducement.  It  is  quite  clear,  upon  an 
examination  of  tbe  answer,  that  the  allegations  are  sufficient  to  allow  of  the 
defense.  It  alleges  the  fraud  and  deception  that  were  practiced  on  the  de- 
fendant by  Barnard  and  Soule,  and  as  an  inducement  in  procuring  the  prom- 
issory note  from  tbe  defendant,  although  the  defendant  constantly  protested. 
Seeor  v.  Clark,  117  K.  Y.  350,  22  N.  E.  Bep.  754,  was  an  appeal  from  a 
judgment  of  the  general  term  of  the  superior  court  of  the  city  of  New  York 
entered  upon  an  order  whipb  reversed  a  judgment  in  favor  of  the  defendant 
entered  upon  a  decision  of  the  court  on  trial  at  special  term.  The  court  of 
appeals,  in  reversing  the  order  of  the  general  term,  and  afflrming  the  judg- 
ment of  the  special  terra,  at  page  353, 117  N.  Y.,  and  page  755,  22  N.  E.  Uep.. 
after  stating  the  allegations  of  the  complaint  and  the  evidence  given,  says: 
"There  is  no  allegatiun  in  the  complaint,  and  there  was  no  proof  upon  the  , 

trial,  of  any  fraud  or  deception  practiced  by  Clark  in  procuring  the  assign  inent  { 

from  the  plaintiff.     At  the  time  they  executed  it  they  knew  all  about  the  facts.  i 

*    *    *    Such  things  do  not  constitute  duress,  within  any  authority  to  be  j 

found."     This  was  good  law,  and  we  must  follow  it.    In  this  case  the  an-  | 

sweralleges  all  the  requirements,  and  apprised  the  plaintiffs  that  one  of  their  ' 

defenses  is  the  avoidance  of  the  payment  of  the  note,  because  they  did  not  sign 
it  voluntarily;  that,  on  the  contrary,  it  was  compulsory,  and  induced  by  the 
fraudulent  statements  alleged  and  the  threats  made.    It  was  not  necessary  to 
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use  the  word  "daress, "  or  anj  other  word,  but  the  facts  must  be  properly  set 
forth.  We  think  the  plaintiffs  were  fairly  warned  by  the  answer,  and  such 
cause  of  action  is  fairly  embraced  witliin  the  facts  nlleged  therein.  The  prin- 
ciple being  tliat  where  there  exists  coercion,  threats,  or  corapulsion,  and  where 
injustice  is  done  by  means  of  such  improper  and  dislionest  influences  as  to 
subdue  the  will  of  a  party  that  it  loses  the  power  of  resistance,  the  law  will 
interpose  its  power  in  protecting;  the  party  thus  imposed  upon,  either  by  re- 
fusing its  aid  to  the  wrong-doer,  or  by  defeating  and  undoing  the  wrong,  and 
restoring  to  the  injured  party  what  he  bad  been  deprived  of.  Plaintiffs  also 
except  tt>  so  much  of  the  charge  of  the  court  as  permits  the  jury  to  And  a  ver- 
dict in  favor  of  the  defendants  on  the  ground  of  duress.  This  exception  is  not 
well  taken.  The  evidence  of  Mr.  Duiidon,  and  the  presentation  of  the  exhib- 
its, as  well  as  the  rest  of  the  testimony,  clearly  makes  this  a  question  of  fact 
for  the  jury.  It  sufficiently  defines  the  positiou  of  the  parties,  and  shows  that 
the  giving  of  the  note  was  not  the  free  and  voluntary  act  of  the  defendant, 
but  that  be  bad  no  choiee,  in  order  to  prevent  the  plaintiff  from  doing  the 
various  acts  threatened,  and  thus  cause  loss  and  damage  to  his  property  and 
fortune.  Eabl,  J.,  in  Dunham  t.  Gristoold.  100  N.  Y.  226,  227,  3  N.  E. 
Bep.  76,  says:  "When  there  is  no  arrest,  no  imprisonment,  no  actual  force, 
and  it  is  claimed  that  a  promise  was  obtained  by  duress  per  mtnae,  then 
whether  or  not  the  promise  was  obtained  by  duress  must  usually  be  a  ques- 
tion of  fact,  and  the  question  cannot  be  determined  as  one  of  law.  It  is  not 
sufficient  in  such  a  case  to  satisfy  the  trial  court  that  threats  were  uttered; 
but  it  must  also  be  shown  that  they  constrained  the  will  of  the  promisor,  and 
Induced  the  promise."  This  ruling  was  clearly  met  during  the  trial  of  this 
case.  CinJBCH,C.  J., in  Baldwin y.  Stenm-Ship  Co.,  74  N.  Y.  128, says:  "It 
is  not  disputed  but  that,  if  the  defendant  was  not  legally  entitled  to  exact  the ' 
£200  for  the  transportation  of  the  boxes,  the  plaintiffs  are  entitled  to  re- 
cover back,  as  having  been  paid  under  duress  of  goods."  Bapallo,  J.,  in 
aeholey  v.  Mumford,  60  N.  Y.  501,  says:  "To  constitute  a  voluntary  pay- 
ment, the  party  paying  must  have  bad  the  freedom  of  exercising  his  will. 
When  he  acts  under  any  species  of  compulsion,  the  payment  is  not  voluntary. 
If  a  party  has  In  his  possession  goods  or  other  property  belonging  to  another, 
and  refuses  to  deliver  such  property  to  that  other,  unless  the  latter  pays  him 
n  sum  of  money  which  he  has  no  right  to  receive,  and  in  order  to  obtain  pos- 
session of  his  property  he  pays  that  sum,  the  money  so  paid  is  a  payment 
made  by  compulsion,  and  may  be  recovered  back.  Per  Bavley,  5.,  Sliaw 
V.  Woodcock,  7  Barn.  &  C.  73."  This  has  been  frequently  decided.  Where  a 
pawnbroker  refused  to  deliver  plate  pawned,  except  upon  payment  of  excess- 
ive interest,  and  the  owner  paid  it  to  obtain  his  property,  he  was  allowed  to 
recover  back  the  excess.  Ashley  v.  Reynolds,  2  Strange,  915.  An  action 
will  lie  to  recover  back  money  paid  to  release  goods  wrongfully  detained  on  a 
<!laira  of  lien,  (Ashmole  v.  Walntoriyht,  2  Add.  &  El.,  N.  8.,  837;  Harmony 
V.  Bingham,  12  N.  Y.  1U9,  116,)  or  money  wrongfully  exacted  by  a  corpora- 
tion as  a  condition  permitting  a  transfer  of  stock,  {Bates  v.  Insurance  Co., 
8  Johns.  Cas.  238.)  The  cases  to  this  effect  are  numerous.  In  all  cases  the 
payment  is  regarded  as  compulsory,  and  not  voluntary.  I  think  the  case  at 
bar  falls  within  the  principle  of  these  decisions.  See  MnPherson  v.  Cox,  86 
N.  Y.  479;  Harmony  v.  Bingham,  12  N.  Y.  116,  117;  Stenton  v.  Jerome,  54 
X.  Y.  485;  Barry  v.  Assurance  Soc.,  59  N".  Y.  692.  The  motion  to  require 
the  defendant  to  elect  between  the  second  and  third  defenses  in  the  answer 
was  properly  denied.  They  were  not  inconsistent.  See  Kelly  v.  Bernheimer, 
47  How.  Pr.  62.  We  think  no  error  has  been  committed.  The  other  «'xcep- 
tions  were  not  well  taken,  either  because  they  were  made  too  late  or  were  too 
general  or  the  testimony  was  material.  The  question  at  folio  138  of  the  case, 
"Question.  Would  you  have  signed  it  had  it  not  been  for  them?"  was  prop- 
erly allowed.     It  was  nut  only  neces.sary  to  prove  the  fraud  and  fraudulent 
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representations,  but  aLso  to  show  that  they  were  the  indacements,  Influence, 
or  compulsion  under  which  the  defendant  signed  the  promissory  note.  The 
judgment  should  be  affirmed,  with  costs. 


Levy  v.  CoErasr. 
(City  Court  of  New  Ybrfc,  General  Term.    March  10, 1892.) 

COKPOBATIONS — INSPBOTION  OF  BOOKB — ReCOYERT  OF  PKNALTT — FLCADINO. 

In  an  action  by  a  stockholder  against  the  f^eneral  manager  of  a  corporation  to  re- 
cover a  penalty  tor  refusing  to  allow  plaintiff  an  inspectlonof  theoompany's  boolcs, 
the  complaint  alleged  that  defendant  "refused  to  exhibit  the  same,  or  to  allow  the 
same  to  be  inspected  by  plaintiff  or  his  representative. "  Held  broad  enough  to  ad- 
mit of  proof  that  a  demand  for  inspection  was  made  by  plaintiff  In  person,  render- 
ing it  unnecessary  to  decide  whether  the  word  "representative, "used  in  Laws 
'1860,  c.  564,  S  W,  describing  the  persons  entitled  to  in8peatlon,wiU  Include  the  stock- 
holder's asent. 

Appeal  from  special  term.    - 

Action  by  John  J.  Levy  against  Stanley  Ck>hen.    From  an  order  overrul- 
ing a  demurrer  to  the  complaint,  defendant  appeals.    AlBrmed. 
Argued  before  Yam  Wtok  and  Fitzsimons,  Jj. 
WUUam  N.  Cohen,  for  appellant.    Freling  H.  Smith,  for  respondent. 

Yam  Wtck,  J.  This  is  an  action  brought  by  a  stockholder  to  recover  a 
penalty  from  the  general  manager  of  a  domestic  corporation  for  refusing  him 
an  inspection  of  the  company's  books,  as  required  by  section  29,  c.  564,  Ijaws 
1890.  The  main  contention  of  appellant's  counsel  is  that  the  words,  "and 
their  personal  representatives,"  as  used  in  that  section,  to  give  the  right  of 
inspection  of  books  to  stockholders  and  creditors  of  the  corporation  and  their 
personal  representatives,  should  be  construed  as  meaning  their  executors  and 
administrators,  and  as  not  nieaningagents;  and  cites,  as  an  authority  in  support 
of  this  contention,  the  decision  in  People  v.  Reporter  Co.,  20  Abb.  N.  C.  193; 
but  the  learned  justice  there  writing  merely  ruled  that  a  demand  rande  by  the 
attorney  of  record,  in  an  action  by  a  stockholder,  for  an  inspection  by  him,  the 
attorney,  in  the  absence  of  any  specific  authorization  from  such  stockholder 
to  make  suoh  demand  or  in.spection,  was  not  a  sufficient  demand  upon  which 
to  base  an  application  for  a  mandamua  against  the  defendant  company,  whose 
officer  had  refused  such  inspection  to  the  attorney  upon  his  demand,  without 
any  specific  authority  to  make  the  same.  The  complaint  to  which  defendant's 
demurrer  was  interposed  alleges  "that  the  plaintiff,  by  his  duly-authorized 
representative,  requested  tlie  defendant  to  exhibit  to  him  the  l>ooks  of  said 
company;  but  that  tiie  defendant  wholly  neglected  and  refused  to  exhibit  the 
same,  or  to  allow  the  same  to  be  inspected  by  plaintiff  or  bis  representative." 
Under  this  allegation,  we  are  not  called  upon  to  pass  upon  the  meaning  of 
the  words  "their  representatives,"  as  used  in  section  29;  for  the  pleading  is 
broad  enough  to  permit  of  proof  that  a  demand  was  made  to  have  the  books 
exhibited  to  plaintiff  in  person,  although  the  same  may  have  been  made 
tlirotigh  his  representative  or  agent,  and  that  the  defendant  refused  to  per- 
mit an  inspection  of  the  books  by  the  plaintiff  in  peraon.  If  the  plaintiff  had 
written  defendant  to  permit  the  bearer,  his  duly-authorized  representative, 
to  inspect  the  books,  but  if  for  any  reason  he  declined  to  permit  such  repre- 
sentative to  inspect  them,  then  that  he  demanded  an  inspection  for  himself  in 
person,  and  requested  the  naming  of  a  convenient  time  for  the  same,  and  to 
which  the  defendant  replied  by  letter,  that  be  refused  to  allow  either  such 
representative  or  the  plaintiff  in  person  to  Inspect  the  books  at  any  time  or 
place  whatever,  who  can  doubt  but  that  these  letters  could  be  given  in  evi- 
dence, under  the  allegations  of  the  complaint,  in  order  to  prove  that  defend- 
ant had  refused  plaintiff  an  inspection  of  the  company's  books?  Order  and 
judgments  appealed  from  affirmed,  with  costs. 
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SCHNITZBR  e.  HUSTED  et  at. 
(CUy  Cvwt  of  New  York,  Oenenil  Term.    March  10, 1869.) 

NbOOTIABLB  iKSTRnMKNTS — USOBT — ESTOPPEU 

To  estop  parties  to  a  note,  their  representations  in  respect  to  its  consideration 
and  validity  mast  be  outside  the  face  of  the  note.    If  such  statements  appear  in 
the  note,  they  will  tall  with  the  instrument  because  of  the  statute  of  usoiy,  which 
would  annul  the  instrumenb 
{Syllabus  by  the  Court) 

Appeal  from  trial  term. 

Action  by  Hjinan  Schnitzer  against  Sablna  E.  Husted  and  Fcter  Y.  Husted, 
her  husband.  From  a  judgment  entered  on  a  verdict  for  plaintiff,  defendant? 
appeal.    Reversed.    For  former  report,  see  14  N.  Y.  Supp.  918. 

Argued  before  Ebrlioh,  C.  J.,  and  Van  Wtck.  J. 

Howard  T.  Stillman,  for  appellants.    David  Leventrttt,  for  respondent. 

Van  Wyok,  J.  This  is  an  action  upon  two  promissory  notes  made  in  1889 
by  the  defendant  Sabina  E.  Husted  to  the  order  of  and  indorsed  by  her  hus- 
band, the  other  defendant,  and  by  him  transferred  to  plaintiff  before  matu- 
rity. In  the  body  of  each  note,  above  the  maker's  signature,  is  contained  the 
following  statement:  "And  it  is  hereby  agreed  that  tliis  note  shall  be  charge- 
able to  my  separate  estate,  which  has  received  the  benefit  thereof,  value  re- 
ceived." The  defense  was  usury,  and  the  conditions  under  vvliich  it  was 
transferred  to  plaintiff  by  the  payee  husband  are  in  dispute, — the  plaintiff 
contending  that  the  payee  represented  to  him  that  they  were  made  by  his 
wife,  indorsed  by  him,  and  delivered  to  worlcmen  for  labor  performed  on  the 
New  England  Hotel,  in  the  Bowery,  wlncli  was  a  part  of  her  separate  e8tat« 
and  that  he  wanted  them  discounted  for  these  workmen,  and  plaintiff  testi> 
fled  that  he  paid  to  the  husband  in  casli  the  full  face  thereof,  less  the  legal  in- 
terest; while  the  husband  payee  testifies  that  he  made  no  such  statements, 
but  merely  asked  plaintiff  to  discount  bis  wife's  notes,  which  plaintiff  did, 
receiving  interest  at  the  rate  of  24  per  cent,  per  annum,  and  that  neitiier  bis 
wife  nor  her  separate  estate  received  any  consideration  or  benefit  from  him, 
the  notes,  or  their  proceeds.  Tlius  it  became  necessary  for  the  jury  to  deter- 
mine the  following  disputed  questions  of  fact:  Wliether  the  maker  or  her 
separate  estate  had  received  the  benefit  of  the  notes,  or  their  proceeds,  and,  if 
the  jury  answered  this  aSirmatively,  then  the  verdict  must  have  been  for 
plaintiff;  but  if  in  the  negative,  then  they  would  be  called  upon  to  determine 
whether  plaintiff  had  been  paid  such  unlawful  interest,  and,  if  they  had  de- 
termined that  he  had  not,  still  their  verdict  should  have  been  for  him;  but,  if 
they  should  have  concluded  that  he  bad  received  such  unlawful  interest,  then 
the  verdict  should  have  been  for  defendants,  provided  that  neither  the  maker 
nor  her  separate  estate  had  received  such  l)enefit  as  aforesaid.  It  ha^  l)een 
held  that  a  wife  who  makes  a  note  to  the  order  of  her  husband,  without  con- 
sideration, is  liable  to  one  who  purchases  it  for  its  face  value,  before  matu- 
rity, from  the  husband,  on  the  theory  that,  the  note  not  being  a  valid  con- 
tract as  between  the  husband  and  wife,  no  contract,  therefore,  springs  into 
existence  until  the  purchaser  for  full  value  becomes  the  holder  of  the  paper, 
and  then  the  contract  runs  directly  from  the  wife,  maker,  to  such  holder,  and 
hence  comes  within  the  first  section  of  the  act  of  1884,  and  not  within  the  ex- 
ception of  section  2,  which  provides  that  the  act  shall  not  apply  to  any  con- 
tract that  shall  be  made  between  husband  and  wife.  Bank  v.  Sniffen,  (^up.) 
7  N.  Y.  Supp.  520;  and  this  case  is  followed  in  Bank  v.  Leavitt,  (Sup.)  10 
N.  Y.  Supp.  193.  But  it  has  not  been,  nor  can  it  be,  held  that  a  note  made 
under  such  conditions  can  have  any  validity  in  the  hands  of  one  who  pur- 
chases it  from  such  payee  husband,  for  enough  less  than  its  face  value  as  to 
give  the  purchaser  more  than  legal  interest.   Tiie  record  of  the  case  now  under 
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consideration  shows  ns  follows:  "Plaintiff's  Counsel:  I  ask  jroar  honor  to 
charge  the  jury  that  If  the  maker  of  the  note,  Mrs.  Husted,  had  received  the 
benefit  of  that  note  before  she  delivered  it,  thai  then  and  thereafter  the  note 
could  be  sold  at  any  rate,  and  it  would  not  be  usury;"  and  the  court  so 
charged.  Remembering  these  words  in  the  notes,  "and  it  is  hereby  a'jreed 
that  this  note  shall  be  chargeable  to  my  separate  estate,  which  has  received 
the  benefit  thereof,  value  received,"  it  would  seem  that  the  court  erred  in 
charging  the  jury  as  follows:  "I  charge  that,  whenever  these  words  appear 
in  a  promissory  note  of  a  married  woman,  she  was  estopped  from  denying  Ihe 
words  or  their  legal  effect;"  which  means  that  this  wife,  defendant,  was  es- 
topped from  denying  that  her  separate  estate  had  received  the  benefit  of  the 
notes,  or  that  the  notes  were  not  given  for  value  received.  Such  is  not  the  rale 
of  law  under  the  doctrine  of  estoppel.  In  Mechanics'  Bank  v.  New  York,  etc., 
R.  Co.,  18  X.  Y.  638,  Judge  Comstock,  writing,  says:  "But  to  say  that  he 
is  estopped  by  the  instrument  itself,  simply  l>ecau8e  be  has  made  it  and  a 
third  parly  has  dealt  with  it.  Is  only  asserting,  in  another  form,  that  fraud, 
ntistakf,  duress,  illegality,  or  want  of  consideration  is  no  defense."  Mrs. 
Hiisted,  the  maker,  had  the  right  to  deny  that  her  separate  estate  had  received 
the  benefit  of  the  notes,  and  that  they  were  given  by  her  for  viilue  received, 
and,  if  the  j  ury  believed  her  denial,  she  was  entitled  to  a  verdict  if  plaintiff 
had  deducts!  more  than  lawful  interest  from  the  purchase  price  of  the  notes, 
for  then  the  transaction  would  be  a  usurious  loan  of  money,  for  the  plaintiff 
could  not  purchase  notes  which  had  no  owner;  in  other  words,  which  had  no 
legal  existence  until  they  came  to  his  hands.  If  the  very  words  of  a  contract 
are  to  be  taken  as  a  representation  which  estops  the  party  who  makes  the 
obligation  from  interposing  a  defense  inconsistent  with  that  representation, 
then  all  contracts  must  be  deemed  valid  which  appear  to  be  so  on  their  face, 
and  not  only  usury,  but  duress  and  fraud,  can  no  longer  be  alleged.  Clark 
V.  8isson,  22  N.  Y.  812.  Thejudgment  is  reversed,  and  new  trial  granted, 
with  costs  to  appellant  to  abide  the  event. 


Hand  o.  Society  for  Savings  of  Cleveland. 

(City  Court  of  New  York,  Oeneral  Term.    March  10, 1893.) 

1.  Appeal— Review— QuBSTioNs  of  Faot. 

If  the  case  omits  the  statement  that  it  contains  all  the  evidence,  no  questions  of 
fact  will  be  reviewed,  but  ouly  questions  of  law. 

8.  CiTT  CoDRT  OP  New  York — Jdrisdiotios — FoRsiaN  Corporations. 

The  city  court  of  New  York  has  jurisdiction  of  actions  by  residents  or  domestic 
corporations  against  foreign  corporations  for  every  cause  of  action  over  which  it 
has  jurisdiction  against  residents  or  domestic  corporations.  This  broad  jurisdic- 
tion was  not  possessed  under  section  427  of  the  old  Code,  but  was  acquired  under 
section  1780  of  the  new  Coda. 

8.  FoHEios  Corporations — Actiokb  aoainst — PLBADmo. 

Id  an  action  brought  for  breach  of  a  contract  made  without  this  state,  against  a 
foreign  corporation,  the  plaintiff  need  not  allege  bis  residence.  A  complaint  which 
seta  forth  in  full  such  contract,  not  under  seal,  and  alleges  that  the  same  was  made 
and  executed  by  defendant,  is  good,  even  though  the  contract  does  not  recite  that 
it  is  made  by  defendant,  and  is  simply  signed,  "8.  H.  Mather,  Frest.;"  for,  under 

,  such  pleading,  it  may  be  shown  that  the  person  so  signing  is  the  president  of  de- 
fendant, and  ezecnted  the  same  with  the  authority  of  and  tor  the  defendant  cor- 
poration. 

(SyUabitu  by  the  Court) 

Appeal  from  trial  term. 

Action  by  Ellwood  S.  Hand  against  the  Society  for  Savings  of  Cleveland. 
Prom  a  judgment  entered  on  a  verdict  for  plaintiff,  and  from  an  order  deny- 
ing defendant's  motion  to  vacate  an  attachment,  defendant  appeals. 

Argued  before  Ehrlich,  C.  J.,  and  Van  Wyck  and  Fitzsimons,  JJ. 

W.  M.  Safford,  for  appellant.    Chan.  Be  Hart  Brower,  for  respondent. 
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Van  Wtok>  J.    This  action  is  for  tbe  recovery  of  damagw  for  breach  oi 

a  contract  made  at  Cleveland,  Ohio.  The  complaint  sets  out  in  full  tlie  ooo- 
tract,  which  does  not  recite  that  it  was  made  by  the  defendant  corporation, 
and  is  signed  simply  "S.  H.  Mather,  Prest."  Nowhere  in  the  appeBM>ool(  is 
found  a  statement  that  it  contains  all  of  the  evidence,  and  our  appellate  au- 
thority, following  Aldridge  v.  Aldridge,  120  S.  Y.  616,  24  N.  E.  Rep.  1022, 
has  held  in  Claflin  v.  Flack,  (Com.  PI.  N.  Y.)  18  N.  T.  Supp.  270,  Judge 
Pryor  writing,  that,  if  the  case  omits  the  statement  that  it  contains  all  tlie 
evidence,  then  they  are  precluded  from  inquiring  into  the  facts  by  tbe  pre- 
sumption, in  support  of  the  judgment,  that  the  proof  was  sufficient  to  carry 
the  case  to  tbe  jury  and  to  warrant  the  verdict.  This  general  term,  in  obe- 
dience to  the  rule  of  practice  as  laid  down  in  tbe  Aldridge  Case,  will  not  con- 
sider or  discuss  the  facts,  in  the  absence  of  such  a  statement.  The  court  of 
appeals  in  tbe  Aldridge  Oase  anys:  "This  rule  does  not  exist  in  the  Code,  but 
is  so  well  established  that  a  respondent  may  rely  upon  it;  and,  after  a  case 
has  been  made  in  a  manner  appropriate  only  for  a  review  of  questions  of  law, 
to  reverse  a  judgment  upon  the  facts  would  be  an  injustice  to  the  respond- 
ent, who  has  a  right  to  rely  upon  the  court  enforcing  the  role  it  has  an- 
nounced for  the  guidance  of  litigants."  Hence  we  must  assume  that  every 
fact  was  proved  on  the  trial  wliich  was  necessary  to  justify  the  verdict,  and 
shall  now  consider  only  questions  of  law  which  are  up  for  review.  Appel- 
lant's objection  to  the  complaint  for  its  insufficiency  was  raised  at  trial,  and 
such  objection  was  then  properly  impressed  upon  the  record,  and  the  same 
will  now  be  considered  as  if  a  demurrer  to  the  complaint  upon  tbe  grounds 
of  want  of  jurisdiction,  and  that  it  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action. 

First,  as  to  jurisdiction.  At  common  law,  in  the  absence  of  a  statute,  cor- 
porations organized  under  the  laws  of  one  state  could  not  be  sued  in  the 
courts  of  another  state.  Tbis  was  upon  the  .theory  that  they  were  artiflciai 
beings,  liaving  no  existence,  or  being  twyond  the  jurisdiction  creating  them. 
Of  course,  this  did  not  apply  where  the  action  was  in  the  nature  of  an  action  fn 
rem.  However,  statutes  were  passed  giving  certain  courts,  under  certain  cir- 
cumstances, jurisdiction  against  foreign  corporations;  and  such  is  section  427 
of  the  old  Code,  which  gave  the  supreme  court  and  the  superior  court  and  court 
of  common  pleas  of  New  York  city  jurisdiction  of  actions  by  a  resident  against 
foreign  corporations  for  any  cause  of  action ;  and,  under  section  1780  of  the 
new  Code,  tbis  jurisdiction  is  extended  to  the  city  court  of  New  York;  but 
before  this  the  marine  court  and  tbe  city  court  of  New  York  had  jurisdiction 
over  foreign  corporations  as  to  some  causes  of  action.  In  the  absence  of  any 
allegation  in  the  complaint  that  the  plaintiff  is  a  non-resident  of  the  state, 
and  therefore  disqualified  to  sue  a  foreign  corporation  by  reason  of  section 
1780  of  the  Code,  such  non-residency  will  not  be  assumed  in  support  of  a  de- 
murrer, on  the  ground  of  want  of  plaintiff's  capacity  to  sue.  Leslie  v.  LorU- 
lard,  18  Wkly.  Dig.  288.  Now,  as  to  whether  the  complaint  states  facts 
sufficient  to  constitute  a  cause  of  action.  The  defendant's  cuntention  is  that, 
as  the  complaint  sets  forth  in  full  a  contract  which  did  not  recite  that  the  de- 
fendant made  it,  and  was  simply  signed,  "8.  H.  Mather,  Frest.,"  therefore 
the  alipgation  that  defendant  made  and  executed  the  contract  was  not  enough, 
but  that  it  should  have  been  furthf^r  alleged  that  S.  H.  Mather  was  the  pres- 
ident of  defendant,  and  bad  executed  the  same  by  authority  of  and  for  de- 
fendant. Where  a  contract  is  in  writing  or  by  parol,  (not  under  seal,)  in  the 
name  of  the  agent  and  within  his  authority,  tlie  principal  can  enforce  the 
same,  and  is  liable  thereon;  but  a  different  rule  prevails  as  to  sealed  instru- 
ments. Niooll  V.  Burke,  78  N.  Y.  580.  The  contract  set  out  In  the  com- 
plaint was  not  under  seal,  and  the  allegation  that  the  defendant  made  and 
executed  the  contract,  when  it  appears  to  have  been  signed  by  another  paity, 
necessarily  includes  the  allegation  that  such  other  party  was  duly  authorized 
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to  make  the  contract  in  behalf  of  the  defendant;  and  under  It  proof  can  be 
given,  and  would  be  requisite,  to  establish  that  it  was  in  fact  the  contract  of 
thed^endant,  by  proving  the  authority  of  "S.  H.  Mather,  Prest.,"  to  make 
the  contract  in  defendant's  behalf.  Moore  v.  McClure,  8  Hun,  557.  He 
who  acts  through  another  acts  himself,, and  an  allegation  tliat  he  acts  him- 
self is  good  pleading,  where  he  acts  thro'tigh  another,  and  permits  of  proof  of 
the  authority  of  the  latter.  It  is  conceded  that  the  same  questions  are  in- 
Tolved  in  the  consideration  of  the  appeal  from  the  order  refusing  to  vacate 
the  attachment.  The  judgment  and  order  appealed  from  are  afBrmed,  with 
costs.    All  concur. 


Baker  v.  Coddino  et  al. 
(CTttv  Court  of  New  York,  Oeneral  Term.    Haroh  10, 1893.) 

BrAnm  of  Fbauds — Contracts  not  to  be  Fektosiied  within  a  Tbar. 

An  oral  contract  of  employment,  laTalld  by  the  statute  of  frauds  because  by  its 
terms  it  is  not  to  be  penormed  within  one  year  from  the  making  thereof,  is  not 
taken  out  of  the  statute  by  part  performance. 
(Syllabus  b]/  Oie  Court.) 
Appeal  from  trial  term. 

Action  by  Ebenezer  T.  Baker  against  D.  Edgar  Codding  and  others.     From 
a  Judgment  for  plaintiff,  defendants  appeal.     Keversed. 
Argued  before  Ehrlich,  C.  J.,  and  Van  Wtck,  J. 
John  B.  A.  MtUlally,  for  appellants.     Geo.  Carlton,  for  respondent. 

Van  Wtck,  J.  The  plaintiff  admits,  and  his  reply  to  defendants'  letter 
(plaintifTs  Exhibit  B)  and  their  reply  to  him  (plaintiff's  Exhibit  C)  clearly 
show  that,  up  to  the  time  when  he  visited  defendants  at  Attleboro,  no  con- 
tract of  employment  had  been  agreed  upon  between  him  and  them.  The 
plaintiff  testifies  that  the  visit  was  the  last  of  N'oveml>er,  1889,  and  that  on 
that  occasion  he  and  defendants  entered  into  an  oral  contract  by  which  they 
agreed  to  employ  him  as  salesman  for  the  term  of  one  year  from  the  middle  of 
December  next,  and  his  employment  to  terminate  the  middle  of  December, 
1880.  He  fartlier  testified  that  he  was  unjustifiably  discharged  from  sucli 
employment  on  March  5. 1890,  and  bis  action  is  to  recover  <lamages  sustained 
by  him  by  reason  of  such  breach.  The  contract,  as  testified  to  by  plaintiff 
himself,  is  certainly  rendered  void  by  the  statute  of  frauds,  which  provides 
that  "every  agreement  that  by  its  terms  is  not  to  be  performed  within  one 
year  from  the  making  thereof"  shall  be  void  unless  in  writing,  etc.;  and  the 
record  shows  that  defendants'  motion  to  dismiss  the  complaint,  on  the  ground 
that  the  contract  was  oral,  and  not  by  its  terms  to  he  performed  within  a 
year  from  the  making  thereof,  was  duly  marie,  and  exception  taken  tu  its  de- 
nial, and  so  this  ruling  is  properly  up  for  review.  The  fact  that  plaintiff  en- 
tered upon  his  employment  in  December,  and  performed  under  tlie  contract 
antil  the  following  March,  cannot  avail  him,  for  part  performance  within  the 
year  cannot  help  his  case,  and  to  hold  tliat  part  performance  will  take  the 
case  ont  of  the  statute  would  be  a  nulliQcation  of  the  statute.  Wahl  v.  Bar- 
mtm,  116  N.  Y.  98,  22  N.  E.  Rep.  280.  Plaintiff's  counsel  insists  that  "de- 
fendants' answer  neither  sets  up  the  statute  nor  denies  the  contract,"  and, 
if  this  contention  was  justified  by  the  allegations  and  denials  of  the  answer, 
an  affirmance  of  the  judgment  would  follow ;  for,  under  such  conditions,  the 
rule  is  that  if  defendants  admit  the  contract,  and  do  not  plead  the  statut*-  of 
frauds,  or  insist  upon  it  in  their  answer,  they  are  deemed  to  have  renounced 
the  benefit  of  it.  Dufy  v.  O'Donovan.  46  N.  Y.  223.  However,  this  rule 
cannot  be  invoked  in  aid  of  the  plkintiff  in  the  case  at  bar,  for  the  second 
and  third  paragraphs  of  the  complaint  allege  a  contract  which  by  its  terms  is 
not  to  l>e  performed  in  a  year,  and  plaintiff's  part  performance  thereunder, 
while  the  drst  paragraph  of  the  answer  specifically  denies  the  allegations  con- 
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tained  In  the  second  and  third  paragraphs  of  the  complaint;  and  although  the 
fourth  paragraph  of  the  answer  alleges  the  making  of  another  and  different 
contnict  of  employment  with  the  plaintiff,  which  by  its  terms  wi>uld  be  en- 
forceable by  action,  even  though  made  by  word  of  mouth,  still  the  plaintiff 
was  put  to  his  proof  of  his  alleged  .contract  on  defendants'  specific  denial 
thereof,  and  hence  it  was  not  necessary  for  defendants  to  plead  the  statute  in 
order  to  enable  them  to  avail  themselves  of  its  benefit;  but  this  they  could 
and  (lid  do,  as  soon  as  it  appeared  by  plaintifT's  own  testimony  that  the  con- 
tract was  not,  by  its  terms,  to  be  performed  within  one  year  from  the  making 
thereof,  as  alleged  in  the  complaint,  and  that  it  was  not  in  writing.  This 
judgment  must  be  reversed,  and  plaintiff's  complaint  dismissed,  with  costs, 
and  costs  of  appeal,  and  judement  ordered  for  the  defendants. 


Clafitt  v.  Fakbow  et  al, 
(City  Court  <if  New  York,  Oeneral  Term.    March  10, 1893.) 

1.  Aonoif  ON  Note — Proof  of  Indorsement— Judgment  Roll. 

In  an  action  on  a  promissory  note,  where  judgment  was  entered  by  default 
against  all  the  defendants  except  the  first  indorser,  on  vrbom  process  was  after- 
wards 8cr\ed,  the  judgment  roll,  showing  the  judgment  by  default  against  the 
other  indorsers,  is  not  admissible  to  prove  his  title  by  indorsement  from  them,  but 
the  note  should  be  produced,  and  proof  made  of  the  genuineness  of  the  signatures 
of  the  indorsers. 

8.  Saub — Evidence — Suffioibkot  of  Objbotion. 

The  notes  were  afterwards  introduced  in  evidence  without  objection  on  the  part 
of  defendant,  but  it  appeared  that  at  the  time  of  admission  defendant's  counsel,  la 
a  coUoQuy  with  the  court,  moved  to  dismiss,  on  the  ground  "that  there  was  no  evi- 
dence that  the  title  to  the  note  is  in  plaintiff.  "  Held  suiBcient  to  have  put  plaintiff 
to  proof  of  the  genuineness  of  the  indorsements  of  the  note. 

8.  Same— Pdhchaseb  poh  Value— Want  of  Proof. 

The  evidence  being  that  the  note  in  question  was  stolen  from  the  castody  of  de- 
fendant's partner,  the  court  erred  in  rendering  judgment  for  plaintiff  without 
proof  that  he  was  a  purchaser  for  value. 

Appeal  from  trial  term. 

Action  by  JoLn  Ciaffy  against  Edward  S.  Farrow  and  others.    From  a 
Judgment  for  plaintiff,  defendant  Farrow  appeals.    Reversed. 
Argued  before  Van  Wtck  and  Fitzsimons,  J  J. 
Niclwls  &  Bacon,  for  appellant.    Kellogg,  Rose  &  Smith,  for  respondent. 

Van  Wtck,  J.  This  action  is  upon  a  promissory  note  made  by  the  defend- 
ant Worth  to  the  order  of  defendant  Farrow,  who  indorsed  the  same  payable 
to  the  order  of  the  defendant  Barnegat  Company,  by  whom  it  was  indorsed, 
as  well  as  by  the  defendant  New  York  Improvement  Company;  and  the  plain- 
tiff claimed  to  have  subsequently  acquired  the  same  before  maturity,  and  for 
value.  It  appears  that  the  two  defendant  corporations  were  duly  served  with 
the  summons  herein  in  March,  1891;  that  the  improvement  company  failed 
to  plead;  that  the  Barnegat  Company,  although  answering,  suffered  an  in- 
quest to  be  taken  against  it;  and  that  thereupon,  on  April  18,  1891,  a  judg- 
ment was  entered  against  them  by  default.  The  defendant  Farrow,  who  was 
served  October  13th,  was  the  only  defendant  who  appeared  at  the  trial,  which 
was  bad  on  December  18th,  and  which  resulted  in  a  verdict  being  directed  by 
the  conrt  in  favor  of  plaintiff  for  the  full  amount  of  note  and  interest.  £v- 
ery  allegation  of  the  comphilnt,  except  as  to  the  incorporation  of  the  two  de- 
fendant corporations,  was  put  at  issue  by  the  answer  of  Farrow,  which  also 
set  up  an  affirmative  defense.  At  the  trial  plaintiff  offered  in  evidence  this 
judgment  roll,  filed  on  April  18th,  in  this  case  against  these  two  defendant 
corporations,  "as  to  the  title  to  this  note,  which  comes  througli  them.  The 
other  side  denies  that  we  are  the  owners  of  the  note,"  and  it  was  admitted 
against  the  objection  of  counsel  for  Farrow,  the  only  defendant  defending,  and 
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exception  was  taken.  This  was  error,  for  the  proper  way  to  prove  title  by 
indorsement  denied  is  by  offering  the  note  with  proof  of  the  genuineness  of 
the  signatures  of  the  indorsers.  Plaintiff's  counsel  contends  that  this  was 
h.'irinless  error,  because  the  note  was  subsequently  offered  in  evidence,  and 
purported  to  be  regularly  indorsed  by  all  of  these  defendants,  and,  as  he  con- 
tends, was  admitted  without  objection,  although  an  exception  appears  to 
have  lieen  taken  to  its  admission  during  a  colloquy  between  the  court  and 
defendants'  counsel,  had  at  that  very  moment,  and  at  the  close  of  which  de- 
fendants' counsel  immediately  moved  to  dismiss  on  the  ground  "that  there 
was  no  evidence  that  the  title  to  the  note  is  in  this  plaintiff."  It  does 
seem  that,  although  this  exception  may  not  be  strictly  regular,  yet,  viewed 
in  the  light  of  this  mutual  discourse  between  the  court  and  counsel,  as  ap- 
pears by  the  record,  it  should  be  deemed  available  to  defendant  in  so  far  as  to 
have  required  proof  of  the  genuineness  of  the  indorsement  of  the  Bariiegat 
Company  as  appearing  on  the  note,  for,  as  already  said,  the  judgment  roll  did 
not  prove  tbe  genuineness  of  the  same.  The  genuineness  of  this  Indorse- 
ment was  material,  for  it  must  be  remembered  that  defendant  Farrow,  tbe 
payee,  had  indorsed  the  note  payable  to  the  order  of  the  Barnegat  Company, 
which  precluded  the  passing  of  title  thereof  by  delivery  alone,  and  required 
the  indorsement  of  that  company  in  order  to  permit  of  plaintiff  acquiring  ti- 
tle thereto.  However,  there  is  another  and  further  reason  why  this  judg- 
ment should  be  reversed.  The  plaintiff  neither  gave  nor  offered  any  affirma- 
tive proof  of  the  bona  fides  ot  his  liolding  of  the  .note,  but  the  plaintiff,  assum- 
ing that  the  note  and  the  indorsements  «  ere  properly  proven,  and  in  evidence, 
simply  relied  upon  the  legal  presumption  raised  thereby.  Of  course,  upon 
the  production  in  court  of  a  note  with  indorsement  properly  proven,  the  pre- 
sumption of  law  is  raised  not  only  that  the  plaintiff  is  the  holder  of  it,  but 
that  he  was  the  holder  thereof  before  maturity,  and  for  full  value;  but  this 
presumption  is  overcome  by  proof  on  behalf  of  a  defundant  that  the  note  has 
been  diverted  from  the  purpose  for  which  it  was  delivered,  or  that  it  was  ob- 
tained from  the  defendant  by  fraud  or  theft.  A  witness  for  defendant  Far- 
row was  allowed  to  testify,  without  objection  "from  plaintiff,  as  follows:  "I 
am  the  partner  of  Mr.  Farrow  in  the  banking  business.  I  remember  his  giv- 
ing this  note  to  me.  It  was  some  time  in  September,  1890.  I  had  it,  with  a 
number  of  others,  in  my  desk  at  No.  40  Wall  street,  Kew  York.  I  never 
paited  with  possession  of  it.  It  was  stolen  from  my  possession.  I  never 
parted  with  title  to  it.  After  tbe  note  was  stolen  from  my  desk,  the  next  I 
heard  of  it  was  this  gentleman,  who  introduced  himself  as  Mr.  Chiffy,  [the 
plaintiff,]  came  to  our  office,  No.  40  Wall  street,  and  asked  me  about  the  note, 
and  I  served  notice  upon  him  that  the  note  was  stolen  from  me,  that  the  par- 
ties that  indorsed  it  never  received  any  value  for  it  whatever,  and  he  was  not 
entitled  to  it.  That  was  after  he  purchased  the  note,  but  before  maturity." 
The  defendant  had  testified  that  the  last  be  saw  of  the  note  was  when  he 
handed  it  to  his  partner,  and  he  was  asked  by  his  counsel  this  question:  "Did 
it  ever  pass  out  of  your  personal  possession  hiter?  (Objected  to.  Objec- 
tion sustained.  Exception.)"  This  evidence  on  behalf  of  defendant  certainly 
put  the  plaintiff  to  affirmative  proof  of  the  bona  fides  of  his  holding.  The 
rule  as  to  the  shifting  of  tbe  burden  of  proof  under  such  circumstances  is  aptly 
stated  by  Judge  Rapallo  in  Bank  v.  Green,  43  N.  Y.  BOO,  as  follows:  "A 
plaintiff,  suing  upon  a  negotiable  note  or  bill,  purchased  before  maturity,  is 
presumedtin  the  Brst  instance,  to  be  a  bona  fide  holder.  But  when  the  maker 
has  shown  tliat  the  note  was  obtained  from  him  under  duress,  or  that  he  was 
defrauded  of  it,  the  plaintiff  will  then  be  required  to  show  under  what  cir- 
cumstances, and  for  what  value,  he  became  tbe  holder.  The  reason  for  this 
rule,  given  in  the  later  English  cases,  is  tliat,  where  there  is  a  fraud,  the  pre- 
sumption is  that  he  who  is  guilty  will  part  with  the  note  for  the  purpos;-  of 
enabling  some  third  party  to  recover  upon  it,  and  such  presumption  operates 
v.l8N.v.8.no.2— 11 
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against  the  holder,  and  it  devolves  apon  him  to  show  that  he  gave  valne  for 
it."  This  rule  applies  with  equal  force  in  favor  of  a  payee  who  indorsed  the 
note  payable  to  the  order  of  a  particular  person,  as  did  the  defendant  iii  this 
action ;  and  therefore  the  plaintiff  could  not  simply  rely  upon  the  presumption 
arising  from  the  production  of  the  note,  but  was  called  upon  "to  show  under 
what  circumstances,  and  for  what  value,  he  became  the  holder,"  which,  how- 
ever, be  failed  to  do;  and  hence  it  was  error  to  direct  a  verdict  in  his  favor. 
The  judgment  is  reversed,  and  a  new  trial  granted,  with  coats  to  appellant  to 
abide  the  event. 


GONOYBB  V.  LKNNON. 

(Cittfk  Court  0/  New  Tork,  Oeneral  Term.    March  10, 1898.) 

Thkvnmva  Contract— Del4T— Lost  Rbkts. 

In  an  aotlon  on  contract  for  plastering,  testimony  that  defendant  was  delayed 
one  month  by  failnre  of  plalntUi  to  flnisb  his  work  is  not  sufBcient  to  support  a 
oounter-clalm  for  lost  rents,  when  there  is  nothing  to  show  that  there  were  any  ap- 
plications for  rooms  daring  the  period  for  which  the  claim  was  made. 

Appeal  from  trial  term. 

Action  by  David  Conover  against  William  F.  Lennon,  on  contract.    From 
a  Judgment  for  plaintiff,  defendant  appeals.    Affirmed. 
Argued  before  Eublich,  C.  .J.,  and  Fitzsimoms,  J. 
James  Kearney,  for  appellant.     William  H.  Gardner,  for  respondent. 

FiTzsiMONS.  J.  There  is  abundant  evidence  in  this  case  to  sustain  the 
finding  that  the  "lathing"  was  not  included  in  the  contract  for  "plastering." 
In  fact,  llie  testimony  of  plaintiff  shows  that  he  had  a  special  agreement  with 
defendant  concerning  the  "lathing,"  which  agreement  the  triiil  justice  chose 
to  believe  was  entered  into  between  plaintiff  and  defendant.  He  was  also 
justified  in  finding  that  the  plaintiff  performed  his  work  in  a  reasonable  time. 
Besides,  I  think  that  defendant's  counter-claim  for  aUfged  lost  rents  was  not 
sustained.  He  merely  testifies  that  he  was  delayed  by  tlie  alleged  failure  of 
plaintiff  to  speedily  Bnish  his  work  for  one  month,  and  charged  plaintiff  for 
loss  of  rents  for  that  month  about  $1,250.  There  is  no  testimony  tending  to 
show  that,  for  the  period  for  which  be  malces  this  claim,  there  were  any  ap- 
plicants for  rooms  in  said  houses;  therefore  the  trial  justice  was  justified  in 
excluding  that  claim,  as  well  as  all  the  other  alleged  counter-claims.  The 
testimony  concerning  them  was  contradictory  and  conHicting.  The  plain- 
tiff's testimony  was  believed,  and  the  defendant's  disbelieved,  and  rightfully 
80,  we  think.  After  carefully  reading  the  testimony,  we  are  convinced  that 
the  judgment  was  a  just  one,  and,  finding  no  errors,  said  Judgment  is  af- 
firmed, witli  costs. 


Oallioan  v.  August. 
(Citu  Court  of  New  York,  Oeneral  Term.    March  10, 189S.) 

BXAMXATIOS  BBFOBa  TRLUi— WhBK  DbNIBP. 

In  an  action  for  injuries  caused  by  the  negligence  of  defendant  as  the  owner  of 
realty,  wherein  defendant  admitted  the  ownership,  hot  denied  "possession  and  con- 
trol, "  the  question  involveii  in  the  denial  bqing  easily  capable  of  determination 
Otherwise  than  by  the  examination  of  defendant  before  trial,  a  motion  for  that  pur- 
pose should  have  been  denied. 

Appeal  from  special  term. 

Action  by  Thomas  P.  Galligan  against  Matilda  August.  From  an  order 
denying  a  motion  to  vacate  an  order  for  her  examination  before  trial,  defend- 
ant appeals.     Reversed. 

Argued  before  Ehrlicii,  C.  J.,  and  Van  Wtck  and  Fitzsimgns,  JJ. 

/.  /.  it  A.  Lyons,  for  appellant.    /.  J.  Rode,  for  respondent. 
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Ehruch,  C.  J.  An  order  for  the  examination  of  an  adverse  party  before 
trial  is  not  matter  of  strict  right;  It  should  be  sustained  only  where  the  evi- 
dence is  mHterial  to  the  party  seeking  it,  and  there  is  danger  that  the  oral 
evidence  of  the  party  cannot  be  had  at  the  trial.  Jenkins  v.  Putnam,  106  N. 
Y.  272,  12  N.  £.  Bep.  613.  At  all  events,  it  is  for  this  court  to  determine 
whether  a  proper  case  for  an  examination  in  advance  of  the  trial  has  been 
established.  The  action  is  to  recover  damages  for  injuries  received  by  the  neg- 
ligence of  the  defendant,  as  owner  of  certain  realty.  The  defendant  admits 
the  ownership,  but  denies  "possession and  control."  Ordinarily,  these  things 
follow  the  legal  title,  and,  if  any  one  else  is  in  possession  or  control,  the  fact 
ought  to  be  easily  ascertained  in  many  ways.  If  the  examination  of  the  de- 
fendant becomes  necessary,  (and  it  probably  will  not,)  it  {paybe  had  at  the 
trial.  At  all  events,  we  find  no  necessity  for  the  examination  in  advance  of. 
the  trial,  and  deem  the  attempt  to  obtain  it  experimental.  It  follows  that 
the  Older  appealed  from  must  be  reversed,  with  costs.    All  concur. 


BcoTT  tt  al.  V.  Haines. 
(Ottu  Cot*rt  of  New  York,  General  Term.    March  10, 1892.) 

JuDOincKT — Bxa  Ai>jui>ioata. 

Where  plalntiS  has  two  Independent  accounts,  each  against  defendant,  and  de- 
fendant makes  a  payment,  which  plaintiff  credits  on  one  aoooont  and  snea  on  the 
other,  and  defenoanl  proves  that  the  credit  should  have  been  on  the  account  in 
•nit,  and  obtains  a  judkment  accordingly,  such  judgment  will  not  operate  as  a  bar 
to  a  recovery  by  plaintui  on  the  other  account. 

Appeal  from  trial  term. 

Action  by  Walter  Scott  and  others  against  Napoleon  J.  Haines.    The  com- 
plaint was  dismissed,  and  plaintiffs  appeal.    Beversed. 
Argued  before  Ehulich,  C.  J.,  and  Fitzsimons.  J. 
A.  Q.N.  Vermilyea,  for  appellants.    J.  D.  Quinoy,  for  respondent. 

EHRI.IOH,  G.  J.  The  complaint  was  dismissed  upon  the  pleadings,  and 
npon  the  theory  that  the  claim  sued  upon  had  been  adjudicated  in  a  former 
action  adversely  to  the  plaintiffs.  But  the  record  does  not  sustain  this  claim. 
The  plaintiffs,  according  to  their  theory,  did  work  and  extra  work,  and  in 
the  action  first  brought  they  credited  as  paid  the  amount  claimed  herein. 
Upon  that  trial  the  defendant  succeeded  in  convincing-  the  court  that  the 
credit  should  have  been  applied  to  the  contract  work,  (the  subject  of  the  other 
suit.)  and  it  was  so  applied.  The  court,  having  judicially  determined  that 
the  plaintiffs  credited  the  875  on  the  wrong  account,  canceled  such  credit, 
and  brought  this  action  to  recover  the  amount,  and  the  reply  alleges  that  the 
contract  work  (for  which  a  recovery  was  had)  was  for  labor  and  material  en- 
tirely distinct  from  the  labor  and  material  involved  in  this  action.  Assum- 
ing, as  we  must,  that  this  allegation  is  true,  separate  actions  might  have 
been  brought  and  separate  recoveries  had.  8ecor  v,  Stnrgis,  16  N.  Y.  548. 
The  recovery  in  the  first  action  did  not  operate  as  a  bar  to  this.  By  analogy, 
Wlleoxy.  lie,  1  Abb.  Pr.  (N.  S.)  250.  In  other  words,  if  A.  has  two  inde- 
pendent accounts  of  8100  each  against  B.,  and  B.  pays  8100,  which  A.  credits 
on  one,  and  sues  on  the  other,  B.  proves  that  A.  should  have  credited  the 
sum  paid  on  the  account  in  suit,  and  obtains  a  judgment  accordingly,  this 
certainly  does  not  prevent  A.  from  canceling  the  erroneous  credit,  and  suing 
on  the  other  account.  Such  an  adjudication  would  not  bar  the  second  action. 
There  must  be  a  new  trial,  upon  which  the  proof  may  alter  the  result,  but 
upon  the  pleadings,  as  they  stand,  it  was  error  to  dismiss  the  complaint 
Judgment  reversed,  and  new  trial  ordered,  with  costs  to  the  appellant  to  abide 
the  event. 
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Logan  et  al.  v.  Berkshirb  Apabthent  Ass'n. 
{CUni  Court  of  New  York,  deneral  Term.    March  10, 1898.) 

L  COKTRICTS— FBRVOBUAXCB— ByIDBNCB. 

In  an  action  to  recover  for  the  erection  of  a  hot-water  pressure  tank,  plalnttfts 
alleged  that  the  tank  was  erected  and  delivered  to  defendant  according  to  contract. 
There  was  no  allegation  of  non-performance  in  the  answer,  and  no  counter-claim 
for  damages.  Plaintiffs'  testimony  showed  virtual  performance  of  the  contract, 
and  that  defendant  had  accepted  the  tank,  fieid,  that  the  court  erred  in  refusing 
to  submit  the  case  to  the  jury. 
8.  Samb — Nonsuit — Prbbumptiox  ik  Favor  or  Plaintiffs. 

In  case  of  a  nonsuit,  plaintiffs  are  entitled  to  the  most  favorable  inferences  de- 
ducible  from  the  evidence;  and,  in  reviewing  the  nonsuit,  all  contested  questions 
of  fact  will  be  diemed  established  in  their  favor. 
8.  Same— QcESTioN  for  Jury. 

There  was  no  obligation  on  plaintiffs  to  set  oat  the  contract  in  full  In  the  com- 
plaint; and  the  court  erred  in  entering  a  nonsuit  on  the  ground  of  non-perform- 
ance of  the  contract  alleged,  instead  of  submitting  to  the  jury  the  question  whether 
the  contract  proven  was  performed. 
4.  Same — "  S ati  sfa  ctoht  'Terformancb. 

It  was  not  necessary  that  plaintiffs  should  complete  such  contract  "to  the  satis- 
faction "  of  defendant ;  but  performance  in  such  manner  as  should  have  saUsfled  de- 
fendant was  sufficient. 

Appeal  from  trial  term. 

Action  by  William  J.  Logan  and  others  against  tlie  Berksliire  Apartment 
Association.    From  a  nonsuit  piaintifls  appeal.     Heversed. 

Argued  before  Ebrlich,  C.  J.,  and  Van  Wyck  and  Fitzsimons.  JJ. 

Lyons  <&  8mith,  for  appellants.  Stickney,  Spencer  d-  Ordway,  for  re- 
spondent. 

Fitzsimons,  J.  The  plaintiffs  are  iron-workers.  They  agreed  to  furnish 
defendant,  and  place  in  its  house,  a  hot-water  pressure  tnnk.  the  size,  char- 
acter, and  style  of  finish  of  which  was  fixed  by  the  written  contract  made, 
which  contract  further  provided  that  all  the  work  was  to  l>e  done  to  the  en- 
tire satisfaction  of  defendant,  ull  for  $235,  and  the  work  to  l)e  completed  in 
from  two  to  tiiree  weeks.  The  complaint  alleges  only  part  of  the  written 
contract.  It  does  not  pretend  to  set  out  fully  the  details  thereof,  nor  is  the 
plaintiff  required  by  law  to  do  so.  It  is  sufficient  to  allege  generally  the  con- 
tract terms,  and  upon  the  trial  to  prove  its  full  performance.  It  further  al- 
leges the  delivery  of  the  tank;  that  it  required  slight  alterations,  which  were 
rendered  necessary  because  of  the  change  of  location  of  man-hole  on  said  lank, 
as  directed  by  defendant,  and  which  they  proceeded  to  make  while  said  tank 
was  in  defendant's  house,  but  were  prevented  by  defendant  from  completing 
the  same.  The  answer  is  a  general  denial.  At  the  trial,  after  close  of  plain- 
tiffs' case,  the  learned  trial  justice  dismissed  the  complaint,  as  follows:  First, 
upon  the  ground  that  it  appears  both  from  the  pleadings,  the  testimony,  and 
the  remarks  of  counsel  that  the  contract  alleged  in  the  complaint  was  not 
completed  by  the  plaintiffs,  and  therefore  that  until  it  was  completed  the 
plaintiffs  cannot  recover  the  contract  price:  second,  that  tlie  contract,  as 
proved,  is  entirely  different  from  the  contract  pleaded,  and  therefore  makes 
an  entirely  different  cause  of  action,  which  the  defendant  is  not  now  ready  to 
meet;  third,  that  the  work  done  in  pursuance  of  the  contract  which  is  in  evi- 
dence is  not  shown  to  be  done  in  accordance  with  the  contract,  and  particu- 
larly in  that  it  has  not  been  shown  that  it  was  done  to  the  satisfactiou  of  the 
defendant, — to  which  plaintiffs  duly  excepted. 

The  proposition  of  law  applicable  to  this  case  is  stated  in  Kunz  v.  City  of 
Troy.  104  N.  Y.  352,  10  N.  E.  Rep.  442,  as  follows:  "Where  a  plaintiff  is 
nonsuited,  he  is  entitled  to  the  most  favorable  inferences  deducible  from  the 
evidence,  and  in  reviewing  the  nonsuit  all  contested  question  of  fact  are  to 
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be  deemed  established  in  his  favor."  In  the  light  of  this  exceedingly  just 
rale,  we  will  examine  the  plaintiffs'  evidence  and  cumplaint.  The  complaint 
alleges  that  plaintiffs  entered  into  an  agreement  with  defendant  to  fdmlsh 
the  tank  in  question,  and  that  they  made  and  delivered  said  tank  tu  defend- 
ant. It  must  be  assumed  that  the  tank  as  furnished  complied  with  the  terms 
of  said  agreement.  If  it  did  not,  then  defendants'  plain  duty  was  to  allege 
that  fact  in  its  answer,  and,  in  view  of  the  fact  that  it  kept  the  tank,  to  set 
up  a  counter-claim  for  damages  for  breach  ot  8ai>l  contract.  This  it  did  not 
do.  merely  making  a  general  denial.  As  for  the  plaintiffs'  testimony,  it  is  to 
this  effect:  That  they  completed  the  tank.  That,  as  completed,  the  man-hole 
was  on  the  (up)  side  and  two  small  drip-holes,  which  were  misplaced  by  plain- 
tiff's workman,  but  which  would  not  interfere  willi  the  working  of  the  tank 
in  any  way,  and  could  be  easily  stopped  and  made  tight;  and  that  the  atten- 
tion uf  defendant's  agent  (Moran)  was  called  to  these  facts  l)efore  the  tank  left 
plaintiffs'  place  of  business,  which  was  in  Brooklyn,  the  defendant's  house 
being  in  this  city.  That  subsequently  said  lank  was  removed  to  the  defend- 
ant's house,  and 'then  Moran  complained,  saying  that  the  man-tiole  should 
have  another  position  upon  the  boiler.  That  he  and  plaintiffs  talked  that  mat- 
ter over,  and  finally  arranged  the  boiler  in  such  a  way  that  the  position  of  the 
man-hole  was  satisfactory  to  Moran,  and  he  agreed  to  accept  the  boUer,  pro- 
viding plaintiffs  did  some  extra  work,  which  they  did,  and  that  tliey  com- 
pleted their  contract.  This  is  plaintiffs'  testimony.  It  is  quite  true  that 
some  of  this  testimony  a  jury  might  believe  was  weakened  on  cross-examina- 
tion, but,  under  the  rule  of  law  herein  quoted,  we  must,  in  plaintiffs'  behalf, 
take  the  most  favorable  view  of  said  testimony.  And  therefore  we  think  that 
the  said  justice  erred  in  dismissing  the  complaint  upon  the  ground,  first,  that 
the  contract  alleged  in  tlie  cumplaint  was  not  completed.  As  aliove  stated  by 
us.  the  complaint  does  not  claim  or  pretend  to  set  out  fully  and  in  detail  the 
contract  made  between  plaintiffs  and  defendant,  and  therefore  the  question 
wbetlier  or  not  the  plaintiffs  complied  with  said  contract  should  have  been 
submitted  tu  the  jury.  The  trial  justice  should  not  have  determined  that 
fact.  Besides,  the  defendant  had,  according  to  plaintiffs'  testimony,  re- 
ceived and  accepted  the  boiler,  and  therefore  it  had  only  the  right  of  counter- 
claim, in  case  plaintiffs  did  not  fully  perform  their  contract.  2  Benj.  Sales, 
548.  As  to  the  third  ground  of  dismissal,  we  think  it  was  error  to  dismiss, 
for  the  reasons  therein  set  out.  because  the  testimony  shows  "that  plaintiffs 
completed  their  contract."  Tlie  question  whether  they  did  so  to  defendant's 
satisfaction  was  for  the  jury  to  decide.  The  plaintiffs  in  this  case  Were  not 
bound  to  "satisfy"  defendant.  They  were  only  required  to  do  said  work  in  a 
manner  that  "ought"  to  have  satisfied  it.  Boiler  Co.  v.  Qarden,  101' N.  Y. 
387,  4  X.  £.  Hep.  749.  The  pleadings  in  this  action  are  hereby  amended  so 
as  to  conform  to  tlie  proof.  .Judgment  is  reversed,  and  a  new  trial  ordered, 
with  costs  to  appelhints  to  abide  event  of  action.    All  concur. 


Spkaoue  v.  Horton. 
(City  Court  of  New  York,  Oeneral  Term.    March  10, 1893.) 

AWOBWaT  AMD  CUBNT— OrOEB  TO  PaT  OVBR  Mo^IKT. 

Where  an  attorney  has  agreed  to  prosecute  a  claim  for  a  riven  percentage  "of 
the  Bom  recovered, "  he  may,  when  there  is  no  dispute  as  to  the  facts,  be  required 
to  pay  over  to  bis  olieat  the  proper  amount  by  an  order  of  the  court  on  whose  judg- 
ment the  money  has  been  made. 

Appeal  from  special  term. 

Application  by  Henry  L.  Sprague  for  an  order  requiring  Dudley  R.  Horton 
to  pay  over  certain  moneys  collected  as  his  attorney.  The  order  was  made, 
and  defendant  appeals.     Affirmed. 
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Argued  before  Ehrlioh,  C.  J.,  and  Yan  Wyok.  and  Fitzsimons.  JJ. 
C.  B.  Davison,  for  appellant.    E.  J.  Tirudale,  for  respondent. 

Ehblich,  C.  J.  By  the  contract  of  employment,  Horton,  as  an  attorney, 
was  to  collect  the  claim  against  Fries,  for  25  per  cent,  of  the  sum  recovered. 
Under  this  contract,  Horton  collecled  $175,  and  75  per  cent,  of  it,  to-wit, 
•181.25,  should  have  been  paid  over  to  Spnigue.  There  was  no  dispute  as  to 
the  facts,  and  the  court  below  properly  ordered  Horton  to  pay  over  this 
amount,  witli  interest.  The  money  was  collected  on  a  judgment  of  this 
court,  and  Horton  was  properly  required  by  this  court  to  pay  it  over.  In  re 
Fineke,  6  Daly,  HI;  FosUr  v.  Townshend,  2  Abb.  N.  0.  29.  There  being 
no  dispute  as  to  the  amount  due,  it  would  have  been  idle  to  order  a  reference. 
The  order  made  does  not  abridge  the  right  of  the  attorney.  It  merely  en- 
forces bis  obligations  to  the  client  and  duty  to  the  court.  It  was  not  an  at- 
tempt to  discipline  the  attorney,  but  to  prevent  abuse  of  the  process  of  the 
court,  by  means  of  which  the  money  was  collected.  We  flpd  no  error,  and 
the  order  appealed  from  must  be  afBrmed,  with  costs.    All  concur. 


MosHEiH  et  al^  «.  Pawn  et  at, 
(City  Court  of  New  York,  General  Term.    March  10, 1883.) 

Bnxs  0*  Particulabs— When  Rb^dibbd. 

The  authority  of  the  court  to  order  a  bill  of  psrticniars  should  be  ezerolsed  in 
furtherance  of  justice,  and  no  person  should  be  required,  on  pain  of  striking  his 
pleading  from  the  files,  to  state  partionlars  which  he  swears  be  oannot  furnish, 
when  he  gives  sufficient  reasons  for  his  inability. 

Appeal  from  special  term. 

Action  by  Julius  E.  Mosheim  and  others  against  Charles  Pawn  and  others. 
From  an  order  reqniring  a  bill  of  particulars  plaintiffs  appeal.     Modified. 
Argued  before  Ehblich.  C.  J.,  and  Yan  Wyck  and  Fitzsimons,  JJ. 
F.  Bien,  for  appellants.    D.  Meifdhon,  for  respondents. 

Ehblich,  C.  J.  The  authority  of  the  court  to  order  a  bill  of  particulars, 
and  to  determine  its  extent,  is  not  questioned.  But  the  power  should  be  ex- 
ercised in  furtlierance  of  justice,  and  no  person  should  be  required  to  do  that 
which  it  is  impossible  for  him  to  do,  under  penalty  of  having  his  pleading 
stricken  out.  Ammidon  v.  Rubber  Co.,  (Super.  N.  Y.)  14  N.  Y.  Supp.  769. 
Some  ofthe  things  the  court  l>elow  has  ordered  the  plaintiffs  to  do  they  swear 
they  cannot  do,  and  their  reasons  why  are  given.  The  excuse  seems  satis- 
factory. The  order  appealed  from  should  be  modified  by  alHrming  the  order 
in  so  far  as  it  directs  the  plaintiffs  to  give  to  the  defendants  the  specific 
dates  showing  the  year,  month,  and  day  when  the  payments  were  made,  the 
separate  amounts  paid  aggregating  $6,340.88,  and  to  furnish  an  account  of 
the  lot  numbers,  the  goods  sold,  and  the  amounts  realized  at  the  auction  sale. 
In  other  respects  the  order  appealed  from  will  be  reversed,  without  costs. 

All  concur 


Pynb  t>.  National  S.  S.  Co.,  Limited. 

(0«|/  Court  of  New  York,  General  Term.    Maroh  10, 1892.) 

Costs— Dkpositiojt  op  Pabtt  Dtmrao  Hlkkss. 

It  is  proper  to  tax  the  costs  Incurred  In  taking  plaintiff's  testimony  under  a  com- 
mission because  of  her  extreme  illness,  she  having  died  before  the  trial,  and  it  ap- 
pearing that  the  judgment  in  favor  of  her  administrator  could  not  have  been  ren- 
dered without  such  testimony. 

Appeal  from  special  term. 

Action  by  Samuel  Pyne,  administrator  of  Mary  Pyne,  deceased,  against  the 
National  Steam-Sliip  Company,  Limited,  for  value  of  goods  lost.     From  an 
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order  retaxlog  costs,  after  a  Jodgment  for  plaintiff,  defendant  appeals.    A.C- 
firmed. 

Argaed  before  Ehbuch,  0.  J.,  and  Van  Wygk  and  Fitzsimons,  JJ. 

John  Ohetwood,  tor  appellant.    Richards  <&  Brown,  for  respondent. 

FrrzsiHOMS,  J.  This  ia  an  appeal  from  an  order  retaxing  costs.  This 
action  is  for  value  of  goods  lost  by  defendant,  owned  by  Mary  Pyae,  who 
commenced  the  action.  During  its  pendency  she  became  dangerously  ill. 
Her  testimony  was  absolutely  necessary  in  her  behalf  to  enable  her  adminis- 
trator to  recover  judgment  herein.  Because  of  her  said  illness  a  commission 
was  issued  to  take  Iter  com  mission,  which  was  done.  Subsequently,  and  be- 
fore the  trial,  she  died  from  siiid  sickness,  and  her  testimony  taken  under  the 
commission  was  used  upon  the  trial  by  her  administrator,  the  present  plain- 
tiff. The  special  term  justice  allowed,  as  an  item  of  plaintiff's  expenses,  the 
sum  of  $25,  the  amount  paid  the  commission  who  took  said  Mary  Pyne's  tes- 
timony, and  from  such  order  this  appeal  is  taken.  Under  the  circumstances, 
the  allowance  of  said  item  was  proper,  as  mentioned.  Her  testimony  was  es- 
sential to  plaintiff's  success.  Withont  it,  judgment  could  not  have  been  ren- 
dered for  plaintiff.  The  testimony  was  not  taken  to  suit  plaintiff's  conven- 
ience, but  because  it  was  absolutely  necessary  to  do  so,  and,  in  the  manner 
in  which  it  was  done,  no  other  course  could  liave  been  pursued.  Order  ap- 
pealed from  afiBrmed,  with  costs.    All  concur. 


State  Bank  of  Rook  Yallet  e.  Andbbws. 
(City  Court  of  New  York,  Oenernl  Term.    March  10, 1898.) 

1.   COBFORITION — PbRSOMAL  LtABIUTT  OF  DiREOTOB. 

Laws  of  New  York  providing,  with  respect  to  manafactnriog  oorporattona,  that 
'every  director  Bhall  be  personally  liable  for  all  debts  Incarred  by  the  corporation, 
to  an  amount  not  ezoeedinK  9i>,000, "  Impose  on  the  director  an  original  contrsotlla- 
bility,  without  regard  to  efforts  to  collect  from  the  company. 
8.  Same— JoiKT  and  Several  Liabilitt. 

In  such  case  the  liability  is  several  as  well  as  joint,  and  a  single  director  or  the 
entire  board  may  be  sued. 
S.  Bamb — Bqoitablb  and  Lboal  RbIiIBT. 

The  creditor  is  not  obliged,  in  such  case,  to  go  into  equity  to  enforce  his  remedy, 
but  may  prpceed  at  common  law  against  the  director. 

Appeal  from  special  term. 

Action  by  the  State  Bank  of  Bock  Yalley  against  Wallace  G.  Andrews. 
From  a  judgment  for  plaintiff,  defendant  apppals.    Afflraieil. 
Argued  before  Ehelich,  C.  J.,  and  Van  Wyok  and  Fitzsimons,  JJ. 
Jamea  W.  Hatoea,  for  appellant.    M.  P.  Stafford,  for  respondent. 

Ehblich,  C.  J.  The  facts  alleged  are  admitted  by  the  demurrer,  and.  un- 
der the  liability  there  charged,  "every  director  shall  be  personally  liable  for 
all  debts  incurred  by  the  corporation,  etc.,  to  an  amount  not  exceeding 
$5,000."  Under  this  provision,  the  director  becomes  an  original  debtor,  un- 
der a  contract  liability.  Coring  v.  McCiillough,  1  N.  T.  47,  61;  Harger  v. 
Same,  2  Denio,  119;  Mohh  v.  Same,  7  Barb.  279, 295;  Wiles  v.  Suydam,  64  N. 
Y.  173;  Sank  v.  Blits,  35  N.  Y.  414.  Effort  to  collect  from  the  company  is 
not  a  condition  precedent.  Miller  v.  White,  50  N.  Y.  141;  Uorke  v.  Thomas, 
56  N.  Y.  565;  Bsmondv.  Bullard,  16  Hun,  65;  McHarg  v.  Eastman,  7  Rob. 
(N.  Y.)  137.  The  liability  is  joint  and  several,  and  a  single  director  or  the 
entire  board  may  be  sued,  {Bank  v.  Ibhotson,  24  Wend.  472;  Weeks  v.  £oo«, 
50  N.  Y.  570;  BarUett  v.  Drew,  57  N.  Y.  587;  Roach  v.  Duckworth,  95  N.  Y. 
399;)  and  the  remedy  maybe  invoked  by  a  single  creditor,  (  Wiles  v.  Suydam, 
10  Hun,  678;  Weeks  v.  Love,  50  N.  Y.  568;  BarUett  v.  Drew,  57  N.  Y.  587; 
Roach  y.  Duckworth,  supra.)    These  principles,  applied  to  similar  acts,  are 
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alike  applicable  here.  The  creditor  was  not  obliged  to  go  Into  equitj.  The 
common-law  remedy  is  sufficient  for  his  purpose.  The  defendant  might, 
perhaps,  invoke  equitable  relief  if  lie  needed  it,  or  might  plead  in  defense  that 
he  hHd  discharged  other  liabilities  up  to  the  statutory  limit  of  35,000.  Upon 
the  pleadings,  ihe  judgment  was  properly  directed  in  favor  of  the  plaintiff, 
and  must  be  affirmed,  with  costs.    All  concur. 


Eanter  v.  Bubin. 

[City  Court  of  New  York,  Oenenil  Term.    March  10, 1892.) 

N»w  Tbiai/ — Newlt-Discotered  Evidenck— Surprise. 

On  a  motion  for  a  new  trial  on  the  ground  of  surprise  and  newly-discovered  evi- 
dence, the  evidence  relied  on  was  merely  uontradictory  of  witnesses  on  a  point 
UtlKated  at  the  trial,  was  satisfactorily  rebutted  by  answering  affidavit,  and  was  not 
such  as  would  probably  change  the  result.  Held,  that  the  motion  was  properly 
denied. 

Appeal  from  special  term. 

Action  by  Joseph  Kanter  against  David  Bubin.    From  an  order  denying 
a  motion  for  a  new  trial  defendant  appeals.    Affirmed. 
Argued  before  Ehrlich,  C.  J.,  and  Van  Wyok  and  Fitzsimons,  JJ. 
Morris  Goodhart,  for  appellant.    Jacob  Manheim,  for  respondent. 

Van  Wyce,  J.  This  action  was  to  recover  damages  for  the  breach  of  a 
contract  of  employment  for  the  term  of  one  year  from  June  10,  1889,  on  the 
ground  of  the  unjustifiable  discharge  of  plaintiff  on  tlie  2d  of  November  fol- 
lowing. The  defenses  were  that  plaintiff  voluntarily  left  the  employment, 
and  an  effort  to  prove  plaintiff's  subsequent  earnings  in  diminution  of  bis 
damages,  and  as  to  both  of  which  the  jury  found  against  defendant,  except 
aa  to  $5.50,  which  plaintiff  admitted  he  had  earneJ  for  driving  an  express 
wagon  for  three  days.  On  the  trial  plaintiff  testified  that  he  had  not,  been 
employed  but  for  -the  three  days,  and  upon  cross-examination  he  adhered  to 
this  statement,  and  was  cross-examined  as  to  whetJier  he  bad  been  engaged 
in  the  express  business  other  than  us  a  driver  for  these  three  days.  And  the 
defendant,  his  wife,  his  son  Jacob,  and  his  daughter  Esther  all  testified  that 
plaintiff  was  engaged  In  the  express  liusiness  after  he  left  defendant's  employ- 
ment. And  so  it  clearly  appears  tliat  the  questions  as  to  who  had  terminated 
the  employment,  and  as  to  what  amount  plaintiff  had  thereafter  earned  from 
the  express  bosiness  or  otherwise,  were  within  the  issues  litigated  on  the 
trial,  and  determined  adversely  to  defendant  by  the  jury.  The  defendant,  as 
all  defeated  parties  are,  was  surprised  at  the  verdict,  and  moved  on  affidavits 
for  a  new  trial  on  the  ground  of  surprise  and  newly-discovered  evidence. 
Now,  as  to  these  affidavits.  In  one  tlie  affiant  states  that  he  was  in  partner- 
ship with  plaintiff  in  the  express  business  for  several  months,  and  that  tbey 
made  eight  or  ten  dollars  per  week,  although  he  admits  that  the  license  to 
conduct  the  business  was  taken  out  in  his  name.  The  defendant,  in  his  an- 
swering affidavit,  denies  this  copartnership,  and  presents  his  denial  in  minnti' 
detail,  and  with  moie  weight  than  the  alleged  partner  affirms  to  the  contrary . 
In  another,  the  inspector  of  the  S«coiul-Avenue  Railroad  Company  deptws 
tliat  his  company  paid  the  plaintiff  ft20  for  damages  caused  to  a  wagon  by 
one  of  his  company's  cars,  and,  as  to  this,  plaintiff  deposes  that  the  wagon 
was  damaged  while  in  tils  charge;  that  tlie  owner,  his  employer,  said  that  he 
would  hold  him  (plaintiff)  responsible;  that  he  went  to  the  company,  col- 
lected the  amount  of  the  damages,  and  turned  it  over  to  His  employer;  and  in 
another  tlie  affiant  says  that  plaintiff  told  him  that  he  was  engaged  in  the  ex- 
press business,  and  also  that  he  had  worked  in  a  sugar  factory  at  SIO  a  week, 
all  of  which  plaintiff  in  his  answering  affidavit  denies,  and  deposes  affirm- 
atively that  he  never  worked  in  a  sugar  factory  or  was  engaged  in  the  express 


Digitized  by CaOOQlC 


City  Ct.  Brook.]  u'goldrick  v.  metcalf.  169 

business.  As  already  stated,  the  question  whether  or  not  the  plaintiff  was 
engaged  in  the  express  bnsiness,  and  had  by  earnings  therefrom  or  otherwise 
diminished  his  damages,  was  at  issue  and  litigated  on  the  trial;  and,  moreover, 
reading  tlie  affidavits  used  on  the  motion  in  conjunction  with  tlie  evidence 
given  on  the  trial,  tlie  conviction  must  be  reached  that  a  new  trial  would 
lead  to  the  same  result.  Applying  to  these  afflavils  the  familiar  rules  appli- 
cable to  new  trials  for  newly-discovered  evidence,  it  is  clear  that  the  motion 
for  a  new  trial  was  properly  denied.  These  rules  are,  the  evidence  must  be 
discovered  since  the  trial;  rt  must  appear  that  it  could  not  have  been  obtained 
on  the  trial  by  the  exercise  of  reasonable  diligence;  it  must  be  material  to  the 
issues;  it  is  not  sufficient  if  it  merely  tends  to  impeach  witnesses;  it  must  not 
be  cumulative;  it  must  also  be  reasonably  certain  that  a  new  trial  will  change 
the  result.    Order  appealed  from  affirmed,  with  costs.    All  concur. 


McGOLDBICE  e.  Metcalf,. 
(0«i/  Cowrt  <y  Brooklyn,  General  Term.    February  38, 1892.) 

ItlSTBR  AND  SeBTANT — ACTION  FOR  InJDBIES— C!ONTRIBUTORT  NSOLIOBNCB. 

An  iron  cylinder,  weigbinK  1,260  pounds,  on  wbicb  plaintiff  was  working,  was  re- 
tained in  its  place  on  an  inclined  plane  by  a  wooden  rung,  amply  soiBcient  for  ita 
purpose  while  the  cylinder  was  stationary.  Plaintiff  moved  the  cylinder  up  the 
plane  about  10  inches,  and  allowed  it  to  returwagainst  the  rung  with  such  force 
as  to  break  it,  and  the  cylinder  rolled  on  plaintiff,  and  injured  him.  The  only  claim 
of  negligence  on  the  part  of  defendant  was  that  the  rung  was  cross-grained. 
There  were  other  rungs  and  pieces  of  wood  at  band,  which  plaintiff  might  have 
used.    Held,  that  plaintiff's  recovery  was  barred  by  contributory  negligence. 

Appeal  from  trial  term. 

Action  by  Michael  McGoldrIck  against  Samuel  Metcalf .  From  a  judgment 
for  plaintiff,  defendant  appeals.  For  former  report,  see  14  N.  Y.  Supp.  269. 
Affirmed. 

Argued  before  Clement,  C.  J.,  and  Van  Wyok,  J. 

Bdmund  K.  Terry,  for  appellant.     Chat.  C.  Nadal,  for  respondent. 

Clement,  C.  J.  The  plaintiff  was  directed  by  thedefendant,  his  employer, 
to  chip  off  the  rough  places  on  an  iron  cylinder,  which  was  at  the  time  on  a 
truck,  in  front  of  the  defendant'?  foundry.  The  cylinder  bad  just  been 
placed  on  the  truck,  and  was  blocked  only  by  a  piece  of  w'ood,  called  a  "rung. " 
The  plaintiff  had  been  directed,  on  the  prior  day,  to  do  the  same  work  in  the 
foundry,  and  before  the  cylinder  was  loaded,  and  says  that  he  did  a  portion, 
and,  on  his  return  on  the  day  that  he  was  injured;  forgot  to  go  on  with  the 
work  nntil  he  was  directed  so  to  do  by  the  defendant.  McGoldrick  had  done 
similar  work  before,  and  had  been  working  in  the  foundry  for  several  years. 
Other  castings  were  to  be  placed  on  the  truck,  and  we  understand  from  the 
testimony  that  the  rung  was  placed  behind  the  cylinder  simply  as  a  terapomry 
block  until  the  truck  was  loaded.  The  plaintiff  commenced  to  work,  and, 
finding  the  cylinder  in  an  inconvenient  position,  moved  it.  He  stood  on  the 
truck  behind  the  cylinder,  and  rolled  it  up  about  10  inches,  with  the  aid  of  a 
long  stick ;  then  turned  the  cylinder  slightly,  and  allowed  it  to  come  back 
againstthe  rung  with  such  force  as  to  break  it.  The  cylinder  then  rolled  upon 
plaintiff,  who  thereby  sustained  severe  Injuries.  The  plaintiff  could  have 
called  upon  fellow-workmen  to  assist  liim,  and  there  were  other  rungs  and 
sticks  of  wood  at  hand.  Un  the  former  appeal  (14  N.  Y.  Supp.  269)  we  held 
that  the  plaintiff  should  have  been  nonsuited.  The  only  sul'stanlial  differ- 
ence in  the  record  now  before  us  is  in  the  expert  testimony.  An  expert  called 
by  plaintiff  on  the  trial  testified  that  he  would  not  trust  the  rung  in  question 
to  hold  a  weight  of  100  pounds.  On  the  former  trial  it  was  conceded  that 
the  rung  uciuld  l.old  a  weight  of  three  tons,  provided  the  cylinder  bad  not 
been  moved.    It  is  undisiiuled  that  the  rung  was  only  placed  behind  the  cyl- 
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inder  temporarily,  until  other  castings  were  put  on  the  truclc;  that  rungs  of 
the  same  kind  were  ordinarily  used  for  such  a  purpose;  that  the  plaintiff 
knew  the  use  of  the  rung;  and  that  it  held  the  cylinder  until  moved  by  the 
plaintiff.  The  fact  that  the  rung  was  cross-grained  is  the  only  claim  of  neg- 
ligence made  by  the  plaintiff.  We  hold  that  the  rung  was  sufficient  for  the 
purpose  for  which  it  was  used, — simply  as  a  wedge  to  hold  the  cylinder  tem- 
porarily. "When  he  attempted  to  roll  a  weight  of  twelve  hundred  and  fifty 
pounds,  with  a  stick,  up  an  incline,  we  think  that  he  took  the  risk  in  case  any 
appliance  broke,  which,  if  the  casting  had  not  been  moved,  was  reasonably 
safe  for  its  purpose."    See  former  opinion.    Judgment  affirmed,  with  costs. 


Speib  v.  Citt  of  Bbooeltm. 
(OUy  Court  of  Brooklyn,  Special  Term.    Pebruaiy  18, 1892.) 

HmnciFAL  Cobpob*.tions—Nbolioenoe—Fibk- Works — Iixeoai,  Fekiut. 

Where  the  mayor  of  a  olty  Illegally  Issues  a  permit  for  a  display  of  flre-workson 
a  street,  instead  of  a  public  square,  the  corporation  is  liable  for  damages  to  prop- 
erty by  fire  resalting  therefrom. 

Action  by  S.  Fleet  Speir  against  the  city  of  Brooklyn  to  recover  damages 
resulting  from  a  fire  caused  by  an  authorized  display  of  fire-works.  Judg- 
ment for  plaintiff.  . 

Wm.  C.  De  Witt,  for  plaintiff.    Almet  F.  Jenks,  for  defendant. 

Clement,  C.  J.  The  plulntiff,  on  Novemljer  1,  1887,  was  the  owner  and 
occupant  of  a  house  on  Montague  street,  near  the  Academy  of  Music  in  this 
city,  and  on  that  evening  there  was  a  display  of  fire-works  at  the  corner 
of  Clinton  and  Montague  streets.  A  political  meeting  was  held  at  the  acad- 
«my,  and  the  fire-works,  consisting  of  bombs,  rockets,  and  Roman  candles, 
were  exhibited  for  that  reason.  A  permit  was  given  by  the  mayor,  in  writ- 
ing, to  tlie  person  who  received  the  contract,  and  such  permit  named  the  place 
where  the  fire- works  should  be  set  off.  It  is  undisputed  that  the  display  was 
extensive  and  "unusual  to  have  at  all."  The  evidence  discloses  that  a  rocket 
entered  an  upper  window  in  the  house  of  the  plaintiff,  and  in  a  few  minutes 
fire  broke  out,  and  the  liouse.  furniture,  and  other  property  of  the  plaintiff 
were  damaged  by  fire  and  water.  No  authority  has  been  cited  by  the  learned 
counsel  for  the  city  tending  toshow  that  it  has  ever  been  held  that  it  is  lawful 
to  set  off  fire-works  in  a  public  street.  On  the  contrary,  there  are  several  au- 
thorities holding  that  the  discharge  of  fire- works  on  a  public  street  is  a  nui- 
sance per  se.  In  ConkUn  v.  Thompson,  29  Barb.  218,  Judge  John  W. 
Brown  said:  "The  streets  of  a  city  and  highways  everywhere  are  not  un> 
frequently  appropriated  to  the  uses  of  exploding  flre<crackers  and  similar' 
contrivances.  Such  acts  are  nevertheless  wrongful.  They  are  tolerated, 
and  not  authorized ;  and  those  engaged  in  committing  them  assume  the  re- 
sponsibility of  all  the  bad  consequences  which  ensue.  Any  injury  to  the  per- 
sons of  individuals,  any  injury  to  property,  animate  or  inanimate,  which  re- 
sults thereby,  creates  a  liability  on  the  part  of  the  wrong-doer  to  compensate 
the  sufferer."  In  the  case  of  Jenne  v.  Sutton,  43  K.  J.  Law,  257,  the  pltdn- 
tiff  was  injured  by  the  bursting  of  a  bomb  set  off  on  a  street  at  a  political 
meeting  in  Jersey  City,  and  Chief  Justice  Beaslky  held  as  follows:  "As  the 
use  of  a  public  highway  as  a  place  in  which  to  fire  such  an  explosive  was 
illegal,  and  per  se  constituted  a  public  nuisance,  there  can  be  no  question  with 
respect  to  the  legal  liability  of  all  persons  concerned  in  the  doing  of  such  an 
net,  or  who  caused  or  procured  it  to  be  done,  for  all  the  damage  proximately 
resulting."  See,  also.  Wood,  Nuls.  §  51;  Scott  v.  Shepherd.  2  Wm.  Bl.  892; 
Fisk  v.  Wait,  104  Mass.  71;  Bradley  v.  Andretos,  51  Vt.  530;  section  385, 
Pen.  Code;  Flynn  v.  Taylor,  127  N.  Y.  599,  28  N.  E.  Rep.  418;  Heeg  v. 
Licht,  80  N.  Y.  679;   Robinson  v.  Oreenville,  42  Ohio   St.  625;  Totim  of 
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Rwhvilley.  Adams,  107  Ind.  475.  18  N.  £.  Rep.  292.  On  the  authorities 
above  cited,  I  do  not  hesitate  to  hold  that  the  exhibition  of  fire-works  in 
Montague  street  on  the  night  in  question  was  a  public  nuisance.  The  mayor 
gave  the  permit  by  virtue  of  an  ordinance,  (chapter  3,  art.  5,  §  14:)  "Tlie 
use  of  fire- works  of  all  descriptions  is  prohibited  within  the  city  limilfl,  except 
on  the  whole  of  the  4th  day  of  July  in  each  and  every  year:  provided,  liow- 
ever,  that  this  section  shall  not  apply  to  such  public  displays  as  may  be 
authorized  by  the  city  authorities,  or  such  private  displays  as  may  be  allowed 
under  permit  from  the  mayor,  granted  for  such  purpose,"  etc.  The  ordinance 
was  v^id  and  legal.  It  authorized  the  mayor  to  give  permits  for  private 
displays  at  proper  places.  Under  it,  the  mayor  could  license  exhibitions  at 
Fort  Greene  park  or  on  any  public  square,  but  not  lawfully  on  a  street.  This 
distinction  is  borne  out  by  the  authorities.  Dotoell  v.  Outhrie,  99  Mo.  653, 12 
S.  W.  Kep.  900;  Little  v.  City  of  Madison,  49  Wis.  605,  6  N.  W.  Hep.  249. 
The  city  Is  not  liable  for  negligence  for  failure  to  abate  all  nuisnnces  in  a  street. 
In  this  case,  if  no  permit  had  been  given,  there  would  be  no  liability,  for  it  is 
the  duty  of  the  police  force  to  suppress  disorderly  conduct  in  the  streets.  The 
corporate  duty  as  to  the  care  of  streets,  where  no  license  is  given,  is  to  keep 
the  same  in  repair  and  free  from  incumbrances.  The  duty  is  slmilnr  to  that 
of  commissioners  of  highways  of  towns.  The  distinction  between  street  and 
police  nuisances  is  dearly  pointed  out  in  tlie  cnse  of  Davis  v.  Bangor,  42  Me. 
522.  See,  n\ao,  Campbell  V.  Montgomery,  bSAln.  b27.  The  city  is  not  liable 
for  negatively  permitting  fire- workis  in  the  streets,  {Hill  y.  Charlotte,  72  N.  0. 
55;)  or  for  negatively  permitting  the  firing  of  cannon  in  the  streets,  (Kobtnson 
V.  Greenville,  supra;  Norristown  v.  Fitzpatrick,  94  Pa.  St.  121.)  It  has  been 
repeateilly  held  that  a  city  is  nut  responsible  for  the  action  or  non-action  of 
members  of  its  police  or  tire  forces.  McKay  v.  Buffalo,  9  Hun,  401,  alSrmed 
in  court  of  appeals,  74  N.  Y.  619;  Smith  v.  Rochester,  76 N.  T.  506.  From 
the  testimony  it  appears  that  the  mayor  expressly  licensed  an  individual  to  set 
off  fire-works  on  a  public  street,  and  thereby  authorized  a  wrongful  act.  A  law- 
ful license  is  a  governmental  act;  but,  in  my  opinion,  the  licensing  of  a  nui- 
sance in  a  liighway  is  an  act  of  the  municipality. 

I  have  shown  that  a  city  is  not  liable  for  failure  to  abate  a  police  nuisance 
where  no  license  has  been  issued,  because  the  police  are  not  agents  of  the 
city.  A  different  question  is  presented  when  a  permit  has  been  given,  and 
such  nuisance  would  not  have  existed  without  the  permit.  The  streets  are 
under  the  care  of  the  authorities  of  the  city.  In  the  case  of  Cain  v.  Syracuse, 
95  N.  Y.  83,  89,  Judge  Finch  held  that,  under  a  certain  ordinance,  the  city 
had  power  to  enter  upon  private  property  to  abate  a  nuisance,  and  used  these 
words:  "In  this  respect,  the  power,  and  therefore  the  resultant  duty,  of  the 
corporation  is  very  different  from  that  relating  to  the  city  streets,  parks, 
avenues,  and  buildings,  which  are  within  the  corporate  possession  and  con- 
trol, which  involve  no  invasion  of  private  property  or  private  right,  and  for 
the  negligent  care  of  which  the  city  is  alone  responsible."  In  Danaher  v. 
City  of  Brooklyn,  119  N.  Y.  241,  250,  23  N.  E.  Kep.  745.  Judge  Earl  said 
the  city  "owned  this  well,  as  it  owned  its  other  property  kept  fur  public  use; 
such  as  streets,  parks,  and  public  buildings;  and  it  owed  the  duty  of  reason- 
able diligence  to  care  for  it  as  it  was  bound  to  care  for  such  other  property." 
If  the  streets  are  in  the  possession  and  control  of  the  city,  then  I  think  that 
the  corporation  has  no  more  right  to  license  or  maintain  a  nuisance  on  such 
streets  than  an  individual  would  have  on  his  own  property.  Haag  y.  Com- 
miisioners,  60  Ind.  511.  and  cases  cited.  The  city  sliould  be  held  liable  for 
licensing  a  police  nuisance  on  a  street,  because  the  streets  are  under  tlie  con- 
trol of  the  corporation.  In  Little  v.  Madison,  42  Wis.  643,  explained  in  the 
same  '-ase.  49  Wis.  605,  6  K.  W.  Kep.  249,  it  was  held  that  the  city  was 
liable  under  a  similar  state  of  facts.  In  the  case  of  liobinson  vi  Qreenville, 
supra,  where  cannon  were  discharged  in  a  highway,  the  corporation  was  lielU 
not  to  be  liable,  but  in  the  opinion  is  to  be  found  the  following  suggestion : 
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"We  cannot  say  that  the  Oring  was  licensed  or  expressly  authorized. "  la 
Burford  v.  City  of  Grand  Rapids.  53  Mich.  98,  18  N.  W.  Rep.  571,  it  ap- 
pears that  tlie  city  had  licensed  cousting  In  a  street,  and  the  same  claim  was 
made  as  in  this  case.  Judge  Coolky  says  on  this  question:  "If  it  were  un- 
questionable that  coasting  upon  a  public  higliway  was  always  a  nuisance, 
there  would  be  much  plausibility  in  this  contention,  and  perhaps  it  should  be 
accepted  as  sound."  The  case  of  Cohen  v.  Mayor,  etc.,  IIS  N.  Y.  532,  21  X. 
E.  Kep.  700,  seems  almost  in  puint,  for  there  it  was  lield  that  the  city,  by 
licensing  a  public  nuisance  in  the  street,  was  liable  for  any  damages  resulting 
therefrom,  tlie  same  as  if  it  bad  itself  maintained  a  nuisance.  Judge 
Pegeham  (page  538,  113  K.  Y.,  and  pnge  702.  21  N.  E.  Bep.)  said  that  "the 
license  itself,  the  permission,  with  or  without  a  consideration,  to  obstruct  the 
street  at  all  for  any  such  purpose  as  was  the  case  here,  is  the  wrongful  act 
on  the  part  of  the  defendant  which  renders  it  responsible  for  the  damage 
naturally  sustained  from  such  obstruction."  In  Daiiaher  v.  City  of  Brooklyn, 
119  N.  Y.  255,  23  K.  £.  Bep.  747,  iiupra.  Judge  Earl  stated  thatacity  "ia  held 
responsible  for  the  nuisance  which  it  creates  or  permits,  and  for  its  wrongful 
acts. "  As  already  set  forth,  it  was  illegal  to  license  the  display  of  fire-works; 
and,  while  the  question  whether  the  corporation  is  liable  for  the  act  of  the 
mayor  is  not  free  from  doubt,  I  am  inclined  to  bold  that  the  city  was  respon- 
sible for  the  mistake  of  its  mayor.  The  ordinance  gives  him  the  right  to 
grant  permits,  and  he  erred  solely  in  the  place  designated  for  the  exhibition. 
The  license  was  granted  bonaflde,  pursuant  to  a  general  authority  to  act  for 
the  corporation  on  the  subject.  Lee  v.  Village  of  Sandy  Hill,  40  N.  Y.  442; 
Turnpike  Co.  v.  City  of  Buffalo,  58  N.  Y.  639;  Stoddard  v.  Village  of 
Saratoga  Springs,  127  N.  Y.  261,  268,  27  N.  E.  Bep.  1030.  The  mayor,  in 
the  granting  of  the  permit,  acted  for  the  corporation,  and  not  in  the  perform- 
ance of  a  duty  imposed  upon  him  by  law.  It  also  appears  that,  for  several 
years,  it  has  been  customary  for  the  mayor,  who  is  the  chief  executive  oflicer 
of  the  city,  to  grant  permits  for  the  exhibition  of  tire-works  at  this  j-articular 
place,  and,  as  w.is  stated  in  the  case  of  Cohen  v.  Mayor,  etc.,  supra,  if  it  is  known 
that  such  permits  are  illegal,  and  the  city  is  held  liable  for  the  daiunges  which 
result  therefrom,  it  is  probable  in  the  future  that  similar  permits  will  nut  he 
granted.  An  abutting  owner  can  recover  damages  for  a  private  injury  result- 
ing from  a  public  nuisance  on  the  street.  McDonald  v.  City  of  Newark,  42 
N.  J.  Eq.  136,  7  Atl.  Bep.  855;  St.  John  v.  Mayor,  8  Bosw.  483.  After  a 
carofui  examination  of  the  testiraony,  I  conclude  that  the  plaintiff  sustained 
damages  in  the  sum  of  Sll.OOO,  with  interest  from  March  30,  1888.  Judg- 
ment fur  piaintifF  for  $11,000,  with  interest  from  March  30,  1888,  with  costs: 
findings  to  be  settled  on  three  days'  notice. 


In  re  John's  Estate. 
(Surrogate's  Court,  New  York  County.    October  80, 1891.) 

^MIX  OF  DbOEUBNT'S  EsTiTE — JrBISDICTIOJlAL  DEFECTS — RlOHTS  OP  PCROHMSIU 

Where,  in  proceedings  to  sell  the  land  of  a  decedent  forthe  payment  of  his  debts, 
the  petition  fails  to  set  forth  the  names  of  the  heirs  at  law,  as  reqaired  by  Code 
Civil  Froc  i  2752,  and  the  citation  is  not  directed  to  all  the  heirs  at  law,  as  required 
by  section  3T54,  the  defects  are  jurisdictional,  and  a  purchaser  at  the  sale  is  enti- 
tled to  a  return  of  the  price  paid,  the  auctioneer's  fees,  and  the  cost  of  examining 
the  title. 

The  lands  of  Evan  John,  deceased,  were  sold  under  a  decree  for  the  pay- 
ment of  his  debts.    The  purchaser  moves  to  be  relieved  from  the  sale. 

Piatt  de  Boioers,  for  petitioner,  Bobert  Anld.  8.  V.  B.  Cooper,  for  admin- 
istrator, Peter  Farley. 

Bansom,  S.  This  Is  an  application  to  be  relieved  from  the  sale  made  in  a 
real-estate  proceeding,  and  for  the  return  o'  the  purchase  money  paid,  tbe 


Digitized  byCaOOQlC 


Sur.CJtN.Y.Co.]  m  KB  lumb's  will.  173 

auctioneer's  fees,  and  the  expenses  incurred  In  the  examination  of  the  title. 
The  point  relied  upon  by  ttie  purcliasei'  as  tlie  ground  for  this  application  is 
the  omission  to  set  forth  in  the  petition  and  to  cite  the  lieirs  at  law  of  the  de> 
ceased.  Section  2752  of  the  Code  of  (Mvil  Procedure  requires  tlie  petition  to 
stitie  tlie  names  of  the  lieirs  and  devisees  of  the  deceased,  and  also  every  other 
person  claiming  under  them,  or  either  of  them,  section  2754  provides  tliat 
the  citation  must  be  directed  to  every  heir  or  devisee  or  person  claiming  an 
interest  in  the  property  under  an  heir  or  devisee.  Summary  proceedings  to 
divest  title  to  real  estate  must  be  strictly  pursued,  and  a  substantial  departure 
from  the  requirements  of  the  statute  renders  the  proceeding  void.  Stilioell 
V.  Sv.arthout,  81  N.  Y.  1U9.  In  that  case,  in  proceedings  by  an  administra- 
tor for  the  sale  of  real  estate  to  pay  debts,  the  order  of  the  surrogate  direct- 
ing persons  interested  in  the  estate  to  show  cause  was  made  returnable  in  less 
time  than  that  required  by  the  Revised  Statutes,  viz.,  six  weelvs  from  the 
time  of  making  the  order.  It  was  held  that  there  was  a  want  of  jurisdiction 
fatal  to  its  validity,  and  all  the  proceedings  founded  thereon  were  void.  In 
Jenkim  v.  Young,  85  Hun,  569,  the  petition  by  which  the  proceeding  was 
instituted  omitted  the  name  of  one  of  the  heirs  at  law  of  the  intestate,  al- 
though it  was  stated  in  the.  proof  of  service  of  citation  that  the  omitted  heir 
at  law  was  reported  as  dead  by  his  friends,  and  tliat  his  last  place  of  residence 
could  not  be  ascertained.  It  was  held  tliat  the  defect  was  jurisdictional  and 
invalidated  the  sale.  In  DennU  v.  Jones,  1  Dem.  Sur.  84,  the  omission  to 
state  in  the  petition  the  age  of  an  infant  child  of  testator,  or  whether  the 
property  which  was  the  sul)ject  of  the  application  was  or  was  not  improved, 
and  whether  it  was  or  was  not  occupied,  was  held  to  constitute  a  jurisdic- 
tional defect.  If  the  petition  is  defective  in  any  of  the  requisites  speciQed  in 
the  statute,  the  surrogate  does  not  acquire  jurisdiction.  Ackley  v.  DygeH,  33 
Barb.  176;  Mead  v.  ahenmod,  4  Kedl.  Sur.  352.  In  Re  J9oZa«,88  N.  Y.  309, 
cited  by  respondent,  the  will  gave  three  legacies,  which  were  directed  to  be 
paid  out  of  the  rents,  issues,  and  proBts  of  the  real  and  leasehold  estate,  and 
were  made  a  specific  charge  thereon.  Two  of  these  three  legatees  were  not 
served  with  the  order  to  show  cause.  By  the  sale,  sulhcient  would  be  secured 
to  pay  debts  and  legacies.  The  objection  that  they  were  not  joined  was  held 
untenable;  that  all  that  was  required  was  substantial  compliance  with  the  re- 
quirements of  the  statute,  which  did  not  direct  service  on  said  legatees,  and 
while,  if  required,  notice  should  be  given  them,  no  injury  could  result  in  that 
ease  by  a  completion  of  the  sale,  as  the  legatees  could  then  be  paid.  There  is 
a  manifest  distinction  between  that  case  and  the  case  at  bar.    Motion  granted. 


In  re  Ltjhb's  Will. 
{Surrogate'' e  Court,  New  York  County.    October  80, 1891.) 

WiTiiBss— Pkiviusoed  Communications— Attobnxt  and  Client— Wajtbr. 

Uoder  Code  CivU  Proc.,  which  provides  (section  885)  that  an  attorney  shall  not 
be  allowed  to  disclose  a  communication  made  by  his  client  to  him  in  the  coarse 
of  his  professional  employment,  unless  (section  8S6)  the  privlleee  is  "expressly 
waived  "  by  the  client,  a  testator,  by  procuring  the  attorney  who  draws  bis  will  to 
be  a  subscribinf?  witness  tbereof,  waives  the  privilege  as  to  communications  rela- 
tive to  a  disinherited  son,  though  decedent  expressly  requests  that  they  be  regarded 
as  ooDfidential. 

Proceeding  for  the  probate  of  the  alleged  will  of  Enoch  Lumb.  Objection 
to  the  testimony  of  an  attorney  as  privileged.     Objection  overruled. 

O.  A.  Hart,  for  contestant,  Jas.  M.  Lumb.    Miller  Ji  Miller,  for  executors. 

Bamsom,  S.  By  a  provision  of  the  Oude  of  Civil  Procedure,  "an  attorney 
or  counselor  at  law  shall  not  be  allowed  to  disclose  a  communication  made  by 
his  client  to  him,  or  Ids  advics  given  therein,  in  the  course  of  bis  pioiessional 


Digitized  by CaOOQlC 


174  Mxw  TOBK  SUPPLEMENT,  vol.18.     [Sar.Ct.Chaut'q'a. 

employment,"  (section  8S5,)  "unless  the  privilege  la  expressly  waived  by  the 
dient,"  (section  886.)  The  court  of  appeals,  in  Sa  Coleman,  111  N.  Y.  220, 
19  N.  £.  Bep.  71,  held  that  if  a  client,  in  his  life-time,  shall  call  his  attorney 
as  a  witness  in  a  legal  proceeding,  to  testify  to  transactions  talking  place  be- 
tween himself  and  bis  attorney,  such  an  act  would  be  Iteld  to  constitute  an 
express  waiver  of  the  seal  of  secrecy  imposed  by  the  statute,  and  that  it  can- 
not be  any  less  so  when  the  client  has  left  written  and  oral  evidence  of  his 
desire  that  his  attorney  should  testify  to  facts  learned  through  their  profes- 
sional relations  upon  a  judicial  proceeding  taking  place  after  his  death,  (pa^^ 
227  and  228,  111  N.  Y.,  and  pages  73, 74,  19  N.  E.  Itep.;)  and  that  the  act  of 
the  testator  in  requesting  his  attorneys  to  become  witnesses  to  his  will  leaves 
no  doubt  as  to  his  intention  thereby  to  exempt  them  from  the  operation  of  the 
statute,  and  leave  them  free  to  perform  the  duties  of  the  ofiSce  assigned  them, 
unrestrained  by  any  objection  which  he  had  power  to  remove.  In  the  pres- 
ent proceeding,  the  testator,  by  his  will,  disinherited  his  eldest  son.  Mr.  Da- 
vis, Che  attorney  who  drew  the  paper,  was  produced  for  examination  as  a  sub- 
scribing witness.  He  was  asked  on  cross-examination  whether  the  decedent 
said  anything  to  him  in  respect  to  the  son  who  is  disinherited.  The  wit- 
ness declined  to  answer,  stating  that  the  communicaiiuns  between  them  were 
confidential,  and  that  the  decedent  made  the  request  that  they  be  so  regarded. 
On  the  part  of  the  decedent  there  is  an  express  non-waiver  of  the  privilege  in 
respect  to  the  instructions.  The  language  of  section  835  of  the  Code,  strictly 
construed,  does  not  admit  of  a  lawyer  testifying  to  the  facts  attending  the 
execution  of  a  will  drawn  by  faim  for  his  client.  The  court  of  appeals  has 
not  only  relaxed  that  rule  when  the  lawyer  is  a  subscribing  witness,  but  holds 
that  lie  may  testify  to  antecedent  communications  with  his  client  in  respect 
thereto.  The  objection  was  not  well  taken.  A  testator  cannot  waive  the  priv- 
ilege in  respect  to  proving  the  facts  tliat  occurred  on  the  execution  of  a  will, 
and  maintain  it  in  respect  to  the  instruction  given  for  its  preparation.  It 
must  apply  to  all  communications  and  transactions  tiad  between  the  testator 
and  his  attorney  having  reference  to  the  paper  under  consideration.  To  bold 
otherwise  would  embarrass  the  administration  of  justice. 


In  re  Suith's  Estatk. 
(Surrogate**  Court,  ChaiUatupia  County.    December  18,  1801.) 

WnXS— CONSTRnCTIOH— JUBISDICnON  0»  SURBOOATS. 

The  surrogate's  ooart  has  do  Jurisdiction  to  construe  a  will  on  petition  for  letters ' 
of  adminlstratlOD  with  the  will  annexed. 

Proceedings  for  the  appointment  of  administrator  with  the  will  annexed  of 
Jesse  B.  Smith,  deceased. 

Walter  L.  8e$siotu,  for  petitioner.     Van  Dusen  de  Martin,  for  legatee. 

^3aEBMAN,  S.  The  petition  for  the  probate  of  this  will  alleged  that  the  de- 
ceased died  at  Harmony,  Chautauqua  county,  December  13, 1889,  leaving  per- 
sonal property  not  exceeding  in  value  62,500,  and  real  estate  not  worth  over 
84,000.  Deceased  left  no  widow,  but  one  niece,  Mrs.  C.  C.  Hawley,  his 
only  heir  at  law,  and  made  his  will  dated  November  28,  1889,  and  appointed 
Emellne  Gaynor,  bis  housekeeper,  sole  executrix  tliereof,  which  will  was  duly 
probated  February  8,  1890.  and  letters  testamentary  issued  to  her.  The  fol- 
lowing are  the  material  portions  of  such  will: 

"After  all  my  debts  are  paid  in  full,  I  do  then  giveand  bequeath  unto  Era- 
eline  Gaynor,  of  the  said  town  of  Harmony,  being  now  my  housekeeper,  all 
of  my  real  and  personal  property,  of.  every  name  and  nature,  that  I  may  have 
at  my  decease.  One  thing  amongst  tlie  property  is  hereby  mr-nlioned,  to-wit. 
the  insurance  that  I  have  obtained  on  my  life  of  two  thousand  dollars  in  tie 
Chautauqua  Mutual  Life  Association ;  that  is,  two  one-thousand  dollar  policies 
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that  I  now  have  and  hold  against  said  association  on  vaj  life.  It  is  also  fur- 
ther understood  that,  in  the  event  of  Emeline  Gaynor  dying  before  said  Jesse 
B.  Smith,  then  all  of  the  above-mentioned  property  is  to  go  to  William  Gay- 
nor, the  son  of  Eineline  Gaynor.  It  is  also  understood  thHt,  when  Emeline 
Gaynor  dies,  whatever  portion  of  said  property  that  she  lias  Inherited  from 
me  and  remains  unspent  of  my  property  at  her  decease  shall  go  to  her  said 
son,  William  Gaynor,  all  except  $50U,  which  shall  go  to  her  son  John  Gaynor. 
Iiikewise  1  make,  constitute,  and  appoint  Emeline  Gaynor,  of  the  town  of  Har- 
mony, to  be  my  executrix  of  this,  my  last  will  and  testament,  hereby  revoking 
all  former  wills  by  me  made.  In  witness  whereof  I  have  hereunto  subscribed 
my  name  and  afiBxed  my  seal  this  28tb  day  of  November,  1889. 

"Jesse  B.  Smith. 

Emeline  Gaynor  died  intestate  September  6, 1891,  and  no  administrator  has 
been  appoint*  d  of  her  estate.  She  left,  her  surviving,  two  sons,  said  William 
and  John  Gaynur,  by  a  former  husband,  her  only  heirs  at  law.  She,  as  such 
executrix  of  the  estate  of  Jesse  B.  Smith,  deceased,  made  no  inventory  of  the 
estate,  and  has  never  accounted,  and  such  estate  remains  unsettled.  On  Oc- 
tober 5.  1891,  John  C.  Lewis  was  duly  appointed  general  guardian  of  the  per- 
son and  property  of  ssiid  William  Gaynor.  minor,  now  aged  12  years,  and 
duly  qualiiled.  The  petition  for  such  appointment  alleged  the  value  of  the 
personal  property  of  such  minor  was  about  $500,  and  annual  rents  of  his  real 
property  not  over  0125.  The  petition  for  the  appointment  of  said  John  C. 
Lewis  as  administrator  witli  the  will  annexed  of  the  estate  of  said  Jesse  B. 
Smith  was  made  and  hied  Octobers,  1891.  Nocitation  wasissued  upon  such 
petition,  but  such  general  guardian,  and  the  petitioner  herein,  and  said  John 
Gaynor,  and'  William  Gaynor  by  his  special  guardian,  W.  L.  Sessions,  duly 
appeared  personally  and  by  counsel,  and  asked  the  surrogate  to  give  judicial 
construction  to  said  will  as  to  whether  or  not  the  testator  gave  all  his  prop- 
erty, real  and  personal,  to  Emeline  Ga^-nor,  now  deceased,  or  only  the  use 
thereof  during  her  life,  and  the  tKtlance  to  her  said  two  sons,  William  and 
John.  No  one  appeared  for  the  estate  of  Emeline  Gaynor,  deceased,  no  ad- 
ministrator or  executor  of  her  estate  having  been  appointed.  The  persons  so 
appearing  claimed,  and  it  was  not  denied,  that  all  the  debts  owing  by  Jesse 
B.  Smith  at  his  death  had  been  fully  paid.  I  do  not  think  that  such  claims 
are  conclusive  as  to  creditors,  as  the  executrix  had  not  advertised  for  claims, 
and  had  not  died  an  inventory.  No  objection  was  made  to  the  appointment 
of  John  C.  Lewis  as  such  administrator,  except  that  the  will  gave  all  the  prop- 
erty to  said  Emeline,  and  that  therefore  no  such  administrator  was  necessary. 

I  do  not  think  that  the  surrogate  court  has  jurisdiction  to  give  construction 
to  the  will  in  this  proceeding,  even  by  the  consent  and  request  of  all  parties 
Interested.  To  do  so  would  be  a  mere  brutum /ulmen.  That  surrogate  courts 
bave  authority  to  construe  wills  on  the  judicial  settlement  of  estates  has  been 
often  held  by  the  court  of  appeals  and  supreme  court,  as  incident  to  the  au- 
tliority  expressly  given  to  settle  and  maUe  disti-ibution  of  estates.  Rigga  v. 
Cragu,  89  N.  Y.  479;  Purdy  v.  Hayt,  92  N.  Y.  446;  Du  Bois  v.  Brovm,  1 
Dem.  Sur.  317;  In  re  Verplanck,  91  N.  Y.  437;  In  re  Tftompson,  5  Dem. 
Sur.  117.  Section  2624  of  the  Code  gives  to  surrogate  courts  full  jurisdiction 
to  construe  wills  on  probate  relating  to  personal  property,  and  it  has  been 
beld  that  sections  2622,  2623,  2627,  2629,  2481,  subd.  11,  and  2482,  give  sur- 
rogate courts  authority  to  construe  wills  on  probate  relating  to  real  estate. 
In  re  Mansial,  (Surr.)  15  N.  Y.  Supp.  89;  In  re  Look,  (Surr.)  5  N.  Y.  Supp. 
50.  affirmed  by  court  of  appeals  125  N.  Y.  762,  27  N.  E.  Rep.  408;  In  re 
Delaplatne,  5  Dem.  Sur.  402.  The  authority  to  appoint  administrators  with 
the  will  annexed  by  surrogate  courts  is  granted  by  section  2643  of  the  Code  in 
the  several  cases  therein  mentioned,  of  whiih  tills  is. one  provided  for,  which 
section  says  that  the  surrogate  must,  upon  application  for  such  purpose,  upon 
notice  to  be  given  to  creditors  and  other  persons  interested,  as  the  surrogate 
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deems  proper,  Issne  letters  of  administration  with  the  will  annexed,  as  pro- 
vided in  subdivisions  1,  2,  8,  4,  and  5  of  such  section.  I  find  no  provision  in 
the  Code  or  statutes  giving  surrogate  courts  authority  to  construe  wills  in  a 
proceeding  hlce  this,  and  1  see  no  necessity  for  it  in  this  cuse,  as  such  con- 
struction can  be  given  upon  the  Bnal  settlement,  upon  service  of  notice  upon 
all  parties  interested,  including  creditors  and  persons  interested  In  the  estate 
of  Emeline  Gaynor,  deceased.  I  therefore  direct  decree  refusing  to  give  such 
construction  to  the  will  of  Jesse  B.  Sinith,  and  appointing  John  C.  Lewis  as 
administrator  with  the  will  annexed  of  such  estate,  without  costs  to  either 
party  in  this  proceeding  at  this  time,  he  having  dulyqualiQed,  reserving  ques- 
tions as  to  costs  to  the  settlement  of  tlie  estate. 


In  re  Collabd's  Estate. 
(Surrogate's  Court,  Orange  County.    November  9, 1891.) 

Allowanci  to  Widow — Coitvebbiok  or  Realty. 

Laws  18S9,  o.  406,  g  2,  provides  tbat,  when  a  decedent  leaves  a  widow,  there  shall 
be  set  apart  to  her  certain  personal  property  not  to  exceed  $150  in  value,  and  in 
case  her  interest  in  her  deceased  husband's  real  estate,  "in  addition  to  her  dower 
right,  and  tof^etber  with  said  tUM, "  shall  be  of  less  value  then  $1,000,  then  personal 
property  of  an  amount  sufBcient  to  make  up  the  sum  of  $1 ,000  shall  be  set  apart  to  her. 
Held  that,  where  the  deceased  husband  did  not  leave  sufficient  personalty  to  make 
up  such  sum  of  $1,000,  the  proceeds  of  land  sold  under  the  will  oould  not  be  used  to 
make  up  the  deficiency ;  but  the  widow,  in  such  case,  will  take  all  the  personalty 
free  from  debts  and  expenses  of  administration. 

Proceeding  for  the  judicial  settlement  of  the  estate  of  James  L.  Oollard, 
deceased. 
0.  &.  Dill,  for  the  executors.     George  H.  Decker,  for  the  widow. 

Coleman,  S.  James  L.  Collard  died  August  30, 1889,  leaving  a  will  which 
has  been  admitted  to  probate.  At  the  time  of  his  death  he  was  tlie  owner  of  a 
farm,  whicli  has  since  been  sold  by  the  executors  for  $4,062.50.  The  farm 
WHS  subject  to  a  mortgage  for  Sl.OOO,  which  was  signed  by  his  widow.  De- 
ceased also  had  about  S300  of  personal  property.  The  deceased  left  a  widow, 
wlio  was  childless,  but  children  by  a  former  marriage  survived  him.  The 
question  now  to  be  determined  is,  what  are  the  rights  of  the  widow  under 
chapter  406,  Laws  1889?  Section  1  of  that  act,  giving  91,000  to  the  widow 
from  the  estate  of  the  deceased,  does  not  apply  in  this  case,  the  deceased  not 
having  died  intestate.  In  ascertaining  the  rights  of  the  widow  under  the  pro- 
visions of  section  2  of  tlie  act,' following  the  rule  laid  down  in  Re  Dangett, 
(Surr.)  9  N.  Y.  Supp.  652,  which  was  affirmed  in  general  term,  and  reported 
in  14  N.  Y.  Supp.  182,  (Sup.,)  overruling  the  decision  in  Re  Steward,  (Surr.) 
10  K.  Y.  Supp.  24,  we  must  ascertain  the  present  value  of  her  dower,  which 
is  $307.41,  and  to  this  must  be  added  the  $150  given  her  by  statute,  mal<ing 
together  the  sum  of  8457.41.  To  this  latter  sum  must  be  added,  from  the 
personal  property,  $542.<59,  to  make  up  the  required  sum  of  $1,000,  if  there  is 
so  much,  or.  if  there  is  not  so  much,  what  remains.  The  personal  property 
is  not  suthcient  to  malce  up  the  amount  required  so  that  the  widow  may  re- 
ceive a  full  $1,000.  And  this  raises  ihe  furttver  question  whether  the  conver- 
sion of  the  real  estate  into  personalty  by  the  sale  under  the  will  makes  tlie  pix)- 
ceeds  of  the  sale  personal  property,  within  the  meaning  of  the  act.  1  think 
not.    The  amount  to  be  set  apart  from  the  personal  property  to  make  up  the 

>Laws  N.  Y.  1889,  o.  406,  i  2,  provides  that,  when  a  decedent  leaves  a  widow,  there 
shall  be  appraised  and  set  apart  to  her  certain  personal  property,  not  to  exceed  $150  in 
value,  and,  in  case  her  interest  in  the  deceased  husband's  real  estate,  "In  addition  to 
her  dower  right,  and  together  with  said  $150, "  shall  be  of  less  value  than  $1,000,  then 
said  appraisers  shall  set  apart,  for  the  use  of  the  widow,  personal  property  which,  to- 
gether with  said  real  estate,  shall  amount  to  $1,000  in  value. 
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•1,000  Is  to  be  ascertaioed  and  set  apart  by  the  appraisers,  whose  acts  relate 
only  to  property  as  It  was  left  by  deceased.  The  deccHsed  could  not  direct  a 
conversion  of  the  realty  into  pei-son;ilty,  which  would  defeat  the  dower,  and, 
being  considered  real  for  the  purposes  of  the  dower,  it  cannot  at  the  same 
time  be  considered  personal  for  the  purposes  of  the  act.  The  rights  given 
tbe  widow  by  this  act  are  received  by  her  independently  of  thtj  will,  and  they 
are  therefore  to  be  determined  by  the  nature  and  character  of  the  property 
before  being  affected  by  the  will.  In  this  case  the  widow,  therefore,  has  no 
claina  to  the  proceeds  of  the  sale  of  the  real  estate  other  than  the  value  of 
her  dower  right.  She,  however,  takes  all  the  personal  property,  free  from 
any  charge  for  debts  or  expense  of  administration.    In  re  Daygett,  tupra. 


HsiLNBK  V.  China  Mut.  Ins.  Co. 
(Superior  Court  of  New  York  City,  General  Term.    March  14, 189S.) 

1.  Makikb  IssrsANoa— Pboom  ot  Loss— Waivbr. 

Bafusal  by  the  company  to  pay  an  open  policy  of  marine  insurance  on  the  ground 
that  the  policy  had  been  canceled,  is  an  excuse  for  the  non-presentment  by  the  as- 
sured of  inU  proofs  of  loss. 

8.  Bau— Appbovai.  07  Rises— EvtDXNOS. 

Snoh  policy  provided  that  it  should  cover  snoh  risks  as  might  be  approved  and 
Indorsed  thereon.  The  practice  of  the  company  was  to  enter  Its  approval  of  risks 
In  a  book  furnished  the  assured,  in  a  column  headed  "  Approved;"  such  approval 
being  evidenced  by  the  Initials  "D.  &  P.,  Attys., "  set  opposite  a  description  of  tbe 
risk.  Held,  that  repeated  indorsements  by  the  company  of  tbe  letter  "D. "  in  the 
column  "Approved  "  sufBciently  complied  with  the  policy. 

t.  SaIR— CAN0BU.ATIOir  Or  POLIOT— SOBSBQUEKT  RSOSIPT  OP  PRBMinHS. 

The  cargo  of  coal  covered  by  such  policy  having  been  lost,  the  receipt  by  the  com- 
pany of  premiums  oo  other  cargoes  of  coal  subsequently,  under  the  same  policy,  in 
the  absence  of  evidence  that  the  same  were  received  under  mistake,  and  of  an  offer 
to  return  the  premiums,  sufficiently  showed  that  the  policy  had  not  been  canceled. 
4.  Sure — Sbawobthinxss — Evidence. 

The  testimony  of  the  captain  that  the  boat  was  seaworthy,  and  that  of  the  owner 
that  she  had  been  thoroughly  overhauled  before  the  voyage,  was  sufficient  prima 
facie  evidence  of  her  seaworthiness. 

8.   BaMB— SaLVAOE— LlABIUTT  or  INSOBBB— COUSSBL'S  FbED. 

The  boat  was  sunk,  raised  by  salvors,  the  assured  sued  in  admiralty  for  salvage, 
and  the  company  notified  to  defend,  which  it  neglected  to  do,  and,  judgment  being 
recovered,  the  assured  paid  the  same.  Including  costs,  disbursements,  and  counsel 
fees.  Held,  that  the  assured  bad  the  right  to  defend,  and  that  the  company  was 
liable  to  reimburse  him  as  well  for  counsel  fees  and  other  expenses  Incurred  in  tbe 
defense  as  for  the  judgment. 
C  Same— SoTFiciRNOT  or  Complaixt— Proops  op  Loss. 

The  complaint  alleged  that  by  tbe  policy  any  loss  should  be  paid  in  80  days  after 
proof  thereof,  but  contained  no  averment  that  such  proof  was  lurnished  within  the 
required  time.  Held,  that  the  complaint  should  have  been  dismissed  on  that 
ground. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Marcus  B.  Heilner  against  the  China  Mutual  Insurance  Com- 
pany.    From  a  judgment  for  plaintiff,  deiendant  appeals.     Reversed. 
Argued  l>efore  Skdqwick.  C.  J.,  and  Dugro  and  Gilderslesyb,  JJ. 
Clark  <t  Bell,  for  appellant.    Joseph  A.  Welch,  for  respondent. 

Sbdowick,  C.  J.  The  action  is  upon  an  open  policy  of  marine  insurance, 
issued  by  the  defendant.  The  action  was  referred,  and  the  plaintifF  had 
Jadgraent.  The  subject  of  tlie  insurance  was  a  cargo  of  coal.  It  is  objected 
by  the  defendant  that  before  the  referee  there  was  not,  after  tbe  loss,  pre- 
sented by  the  plaintiff  the  proof  of  loss  intended  by  the  policy.  The  words  of 
tlie  policy  are  "proof  of  loss,  proof  of  interest,  and  adjustment."  It  may  be 
admitted  that  the  insured  did  not  present,  at  least  in  full,  the  proofs  named 
in  tbe  policy.  The  company,  however,  took  the  position  that  it  w.ts  not  liable, 
because  it  had  canceled  the  policy.  This,  if  it  did  not  announce,  yet  it  neces- 
sarily involved,  an  intention  not  to  require  or  not  to  receive  proof  of  loss, 
v.l8N.Y.8.no.2— 12 
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wbidi  would  be  a  traDsaction  that  would  signify  that  the  policy  was  not  can- 
celed. Moreover,  on  the  facts  of  the  case,  a  finding  would  be  sustained  that 
the  acts  and  declarations  would  justify  the  insured  in  thinking  ttiat  the  de- 
fendant did  not  require  formal  proof  of  loss  tube  made.  It  is  also  argued  by 
the  Iparned  counsel  for  defenJant  tliat  the  rislc  upon  the  cargo  bad  not  been 
approved  as  the  policy  required.  By  the  policy  it  was  to  cover  such  risks 
"only  as  may  be  approved  and  indorsed  therenn."  In  fart,  the  policy  beings 
with  the  insured,  the  company  never  approved  or  indorsed  upon  it  the  risks 
they  took.  When  the  policy  was  issued  and  given  to  the  insured  a  memoran- 
dum book  was  given.  According  to  the  testimony  of  the  agent  of  the  defend- 
ant, the  approvals  and  indorsements  intended  by  the  policy  were  made  and  to 
be  made  in  this  book,  for  be  testified  that,  when  the  entries  of  the  book  were 
filled  in,  the  book  would  be  sent  to  the  office,  and  then,  in  case  of  approval, 
the  initials  "D.  &  P.,  Attys.,"  would  l>e  placed  in  the  column  of  ttie  book 
headed  "Approved."  There  were  no  such  initials  in  the  book  opposite  the 
name  "John  A.  Post," — a  boat  which  carried  the  coal  insured.  On  the  trial 
the  plaintiff  relied  upon  another  entry  made  in  the  book,  in  the  column  "Ap- 
proved." When  it  was  intended  to  load  boats  with  coal,  and  in  advance  of 
loading,  the  plaintiff  would  enter  in  the  book  the  name  of  one  or  more  boats, 
and  send  the  book  to  the  defendant's  office.  After  being  examined  by  the 
company,  it  would  be  returned,  with  the  initial  "D"  in  the  column  "Ap- 
proved." Such  had  been  the  course  of  business  during  the  running  of  the 
policy.  A  referee  would  be  sustained  in  finding  that  such  initial  signified  to 
an  insured  that  there  had  been  an  approval  by  the  company;  and  as  to  the 
matter  of  approval  in  fact,  and  the  method  in  which  it  was  regularly  made, 
the  evidence  of  the  agent  was  not  conclusive;  and  on  the  whole,  as  the  referee 
could  find  for  the  plaintiff  on  this  subject,  this  ground  shows  no  reason  for 
reversal. 

It  is  insisted  tliiit  the  policy  was  definitely  canceled  before  the  coal  was  put 
in  the  boat,  the  risk  under  the  policy  beginning  at  the  loading  of  the  cargo. 
There  was  sent,  before  the  risk  began,  a  letter  which  announct>d  the  intention 
of  the  company  to  cancel  the  policy.  To  effect  the  cancellation  it  was  neces- 
sary that  some  act  should  accomplish  this  intention.  The  burden  of  proving 
this  was  upon  the  defendant.  It  was  not  al>sulutely  or  incontrovertibly 
shown  here.  Whether  or  not  it  was  done  depended  upon  inferences  that  wera 
conflicting,  and  upon  the  comparative  credibility  of  the  witnesses.  The  ref- 
eree has  found  upon  enough  evidence  tliat  there  was  not  a  cancellation.  On 
this  point,  also,  the  receiving  of  premiums  was  proof  that  the  policy  was 
pending,  within  the  intention  of  the  defendant.  It  was  received  as  to  other 
coal,  after  the  loss  in  this  case.  The  policy  was  an  entire  contract,  and  it  all 
existed  or  no  part  of  it  did.  -It  may  have  been  the  fact  that  the  company's 
otflcers  believed  that  the  risks  paid  for  were  pending  at  the  time  of  the  sup- 
posed cancellation,  and  therefore  not  affected  by  the  cancellation.  Such, 
however,  was  not  the  case;  and  to  prevent  the  continuance  of  the  policy  be- 
yond the  time  ef  the  cancellation,  as  claimed  by  the  company,  there  shonld 
have  been  a  return,  or  an  offer  of  return,  with  notice  of  the  mistake  of  fact. 
Nothing  of  this  kind  was  done. 

Sufficient  prima /acie  proof  of  the  seaworthiness  of  the  boat  was  given  by  the 
plaintiff.  The  captain  testified  that  the  boat  was  seaworthy,  and  fit  for  the 
voyage.  The  owner  testified  as  to  repairs  to  the  boat  from  time  to  time; 
that  before  the  voyage  she  had  been  thoroughly  overhauled;  and  that  to  him 
she  appeared  to  be  right.  On  the  trial  it  appeared  that  after  the  boat  and 
cargo  had  been  sunk  in  the  bay  they  were  raised  by  one  Baxter,  who  sued  the 
plaintiff  in  admiralty  for  the  salvage  services.  The  plaintiff  notified  the  de- 
fendant of  the  pendency  of  this  suit,  and  required  that  it  should  defend  it. 
The  defendant  did  not  defend.  The  plaintiff  defended,  and  judgment  was  en- 
tered a^cainst  it.    On  the  nresent  trial  the  plaintiff  recovered,  besides  the 
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amount  of  the  judgment  in  the  admlraltj  suit,  the  costs  of  that  suit,  certain 
disbursements  made  in  it,  and  also  counsel  fees  to  counsel  for  services  in  the 
soit.  The  defendant  contends  that  it  is  not  liable  beyond  the  amount  of  the 
judgment,  arguing  that  the  other  expenses  were  unnecessarily  incurred;  or,  in 
other  words,  that  ihe  plaintiff  should  have  prevented  the  admiralty  suit  by  pay- 
ing Baxter's  bill,  or  should  not  have  defended  the  suit.  While  between  them- 
selves the  defendant  was  bound  to  pay  the  wrecking  expenses,  and  to  indem- 
nify the  plaintiff  in  that  regard,  yet  in  the  admiralty  salvage  action  the  plain- 
tiff would  be  bound  primarily  to  pay  the  claim.  Therefore,  when  the  defend- 
ant omitted  to  defend,  it  was  reasonable  that  the  plaintiff  should  appear  by 
counsel,  to  prevent  any  other  recovery  against  him  than  such  as  was  just,  and 
in  accordance  with  the  facts.  The  referee  was  correct  in  allowingthe  amounts 
referred  to.  It  is  necessary,  however,  that  there  should  be  a  new  trial.'  The 
defendant  moved  to  dismiss  the  complaint  on  the  following  ground,  among 
others:  That  it  did  not  contain  any  allegation  that  proof  of  loss  was  exhib- 
ited to  the  defendant  80  days  before  the  commencement.  The  complaint 
alleges  that  by  the  policy,  in  case  of  loss,  such  loss  was  to  be  paid  in  30  days  after 
proof  of  loss,  and  interest.  It  further  alleges  that  the  plaintiff  caused  to  be 
exhibited  to  the  defendant  due  proof  of  the  said  loss  and  damage,  but  that  no 
part  of  the  same  has  been  pnid,  etc.  There  is  an  omission  to  allege  that  the 
proof  was  exhibited  80  days  before  the  beginning  of  the  action.  Therefore  it 
did  not  appear  by  the  complaint  that  the  loss  was  payable.  Judgment  re- 
versed, order  of  reference  and  a  new  trial  ordered,  with  costs  to  abide  the 
event.    All  concur 


Bloom  c.  Pond's  Extract  Co. 
(Superior  Court  of  New  York  City,  Special  Term.    September,  1801.) 

ll   DiSOOTEBT— EXAMINATIOX  BSrORB  TSIAL— OrFIOSR  OF  OOBPOIUTIOK. 

In  an  action  against  a  corporation  on  a  contract,  an  order  for  the  examination 
before  trial  of  an  ofBcer  ot  defendant  will  be  granted  in  order  that  plaintiff  may 
aaoertain  if  the  person  who  made  the  contract  on  behalf  of  defendant  had  authority 
to  make  it,  as  that  fact  is  peculiarly  within  the  knowledge  of  defendant. 
2.  Bamb — ^Provuotion  of  Books  axd  Papers. 

On  an  examination  before  trial  of  an  officer  of  defendant  corporation,  the  officer 
will  not  be  reqoired  to  produce  books  and  papers  for  inspection,  but  only  in  aid  of 
the  memory  of  the  witness  conceminf^  the  facts  as  to  which  his  examlDation  is  de- 
sired.   Black  V.  Curry,  1  Civil  Proc.  R.  193,  followed. 

At  chambers.  Action  by  Moses  E.  Bloom  against  the  Pond's  Extract  Com- 
pany to  recover  0500  damages  for  breach  of  a  contract  whereby  defendant  em- 
ployed plaintiff  to  repaint  the  signs  of  defendant  along  the  line  of  the  New 
York,  New  Haven  &  Hartford  liailroad,  between  New  York  city  and  the  city 
ot  Bridgeport,  Conn.  Plaintiff  procured  iin  order  for  the  examination  before 
trial  of  defendant,  through  its  treasurer.  Edward  O.  Stanley,  so  as  to  enable 
plaintiff  to  prepare  for  trial,  which  order  defendant  moves  to  vacate. 

The  aflSdavlt  on  which  the  order  was  procured  was  as  follows:  "Moses  E. 
Bloom,  beingduly  sworn,  says:  That  he  is  the  plaintiff  above  named,  and  that 
be  resides  at  No.  347  East  Fifty-First  street,  in  the  city  of  New  York,  and 
his  attorneys  in  this  action  are  Messrs.  Mooney  &  Shipnian,  whose  office  ad- 
dress is  No.  5  Beekman  street.  New  York  city.  That  this  action  was  com- 
menced on  the  13th  day  of  May,  1891,  by  the  service  of  the  summons  herein 
on  tbedefendant.  That  the  defendant  appeared  herein  on  the  22d  day  of  May, 
1891,  by  Messrs.  Billings  &  Cnrdozo,  its  attorneys,  whose  office  address  is  No. 
120  Broadway,  New  York  city.  That  defendant  is  a  domestic  corporation, 
and  that  its  principal  office  fur  the  transaction  of  business  is  at  No.  76  Fifth 
avenue,  in  s^d  city.  That  the  complaint  herein  was  served  on  June  10, 1891, 
and  defendant's  answer  thereto  whs  served  on  July  1,  1891.  That  this  ac- 
tion is  brought  to  recover  damages  in  the  sum  of  Ave  himdred  dollars  for 
breachof  contract  arising  out  of  the  following  facts  and  circumstances,  al- 


Digitized  by 


Google 


180  new  YOBK  BUPPLEMENT,  vol.  18.     [Super.  Ct.  N.  Y. 

leged  in  the  complaint  herein,  as  follows:  On  or  about  the 27th  day  of  April, 
1891,  the  defendant  entered  into  an  agreement  with  the  plaintiff,  this  depo- 
nent, for  the  repainting  by  the  plaintiff  of  all  the  signs  of  the  defendant  along 
the  route  of  the  New  York,  New  Haven  &  Hartford  Railroad  between  New 
York  city  and  Bridgeport,  Connecticut,  for  whicli  the  defendant  agreed  to 
|l>ay  the  plaintiff  two  cents  a  square  foot  for  each  and  every  square  foot  of  said  ' 
signs  so  agreed  to  be  repainted ;  that  the  said  signs  contained  about  25,000 
-square  feet  of  surface;  that  the  plaintiff  has  always  been  ready  and  willing  to 
perform  the  said  agreement,  and  has  duly  offered  to  carry  out  and  perform  the 
-same,  but  the  defendant  lias  refused  to  allow  him  so  to  do,  and  has  broken 
said  agreement,  to  plaintiff's  damage  in  thesum  of  five  hundred  dollars.  That 
the  defendant  in  its  answer  admits  it  is  a  domestic  corporation,  but  denies  the 
«]npIoyment  alleged  in  the  complaint,  admits  that  it  has  refused  to  employ  the 
{tlaintiff  as  stated  in  the  complaint,  and  denies  that  it  has  broken  any  agree- 
«aent  made  by  it  with  the  plaintiff.  That  in  making  said  agreement  the 
iplaintiff,  this  deponent,  bad  consultatione  with  one  Evans,  an  official  in  de- 
fendant's office  and  place  of  business,  relative  thereto  and  tlie  terms  thereof, 
4Uid  was  directed  and  authorized  by  said  Evans  to  do  said  repainting  for  de- 
fendant, and  pursuant  to  said  direction  and  authorization  said  agreement  was 
«aade,  and  this  action  is  based  thereon.  That  plaintiff,  this  deponent,  has  no 
4aeans  of  evidence  or  information  as  to  the  extent  and  scope  of  the  employment, 
duty,  powers,  and  authority  of  said  Evans  under  and  on  behalf  of  said  defend- 
4Uit  in  relation  to  said  agreement,  and  such  evidence  and  i  nformation  lies  partic- 
ularly within  the  knowledge  of  the  defendant.  That  deponent  through  bis  at- 
torneys has  requested  that  defendant  admit  the  authority  of  said  Evans  to 
make  the  agreement  set  forth  in  the  complaint  herein,  but  defendant's  attorneys 
liave  declined  to  comply  with  said  request,  as  appears  from  the  letters  annexed 
hereto.  That  plaintiff,  this  deponent,  is  advised  by  his  counsel,  and  verily 
4)elieves,  that  an  examination  of  defendant  through  Edward  O.  Stanley,  who 
is  the  treasurer  of  the  defendant  corporation,  and  an  inspection  of  any  and 
«ll  agreements  or  contracts  of  employment  made  between  said  defendant  or 
its  officers  or  directors  and  said  Evans  prior  to  thu  27th  day  of  April,  1891, 
■and  also  ail  books  of  minutes  and  other  records  of  s.iid  defendant  relating  to 
ithe  employment,  appointment,  or  authority  of  said  Evans  by  the  defendant, 
«nd  in  respect  to  the  nature  and  scope  of  llie  duty,  powers,  and  authority  of 
said  Evans  under  and  in  behalf  of  said  defendant,  and  especially  as  to  his 
power  and  authority  to  direct,  authorize,  or  make  said  agreement,  is  indis- 
pensably necessary  to  plaintiff  to  enable  him  to  prepare  for  trial  in  this  action, 
4ind  plaintiff  is  unable  to  procure  siicb  evidence  and  information  other  than 
by  the  examination  of  the  defendant  through  its  said  treasurer  and  the  in- 
spection of  said  books  and  records  aforesaid.  That  deponent  verily  believes 
that  the  said  Edward  O.  Stanley,  the  treasurer  of  the  defendant,  has  full 
'knowledge  as  to  the  right  and  authority  of  the  said  Evans  to  bind  the  defend- 
ant in  respect  to  said  contract  or  agreement,  and  that  deponent's  belief  is 
biised  upon  the  facts  that  said  Stanley  is  one  of  the  directors  and  the  treasurer 
of  the  defendant,  and,  as  such,  verified  the  answer  of  the  defendant  herein. 
«nd  upon  certain  letters  written  by  said  Stanley  on  behalf  of  the  defendant  to 
deponent's  attorneys  herein,  which  have  been  exhibited  to  deponent,  and 
which  now  remain  in  the  hands  of  said  attorneys.  Tliat  this  application  is 
made  in  good  faith  for  the  very  purpose  stated,  and  none  other:  and  deponent 
intend^  to  use  the  testimony  to  be  taken  on  the  trial  of  this  action;  and  that 
no  previous  application  has  been  made  for  the  accompanying  proposed  order." 
The  order  for  the  examination  was  as  follows:  "Ordered,  that  the  defend- 
ant through  Edward  0.  Stanley,  its  treasurer,  appear  and  attend  before  me,  or 
one  of  the  other  judges  of  the  superior  court  of  the  city  of  New  York,  on  the 
8th  day  of  September,  1891,  at  12  o'clock  noon,  at  the  chambers  thereof,  at 
the  county  court  house  in  said  city,  and  there  submit  to  an  examination  oou- 
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cerning  the  matters  stated  in  said  alfldavit,  and  that  said  Edward  O.  Stanley  be 
examined  and  liis  deposition  be  taken  before  trial,  to  enable  the  plaintiff  to 
prepare  for  trial  in  this  action,  pursuant  to  sections  870-875  of  the  CJode  of 
Ovil  Procedure,  and  that  the  defendant,  through  Edward  O.  Stanley,  it» 
treasurer,  then  and  there  produce  any  and  all  agreements  or  contracts  of  em- 
ployment made  between  said  defendant  or  its  officers  or  directors  and  one 
Evans,  mentioned  in  the  annexed  affidavits,  prior  to  the  27th  day  of  Aprilt. 
1891,  if  any  there  be,  and  also  all  books  of  minutes  and  other  records  of  saidi 
defendant  relating  to  the  employment  or  appointment  of  said  Evans  by  the 
defendant,  and  that  it  give  to  the  plaintiff  an  inspection  and  copy  thereof. 
Service  of  a  copy  of  this  order  and  the  annexed  afflUavits  on  said  Edward  O. 
Stanley,  the  treasurer  of  tlie  defendant,  and  on  the  attorneys  for  the  defend- 
ant, on  or  before  the  31st  day  of  August,  1891,  will  be  deemed  sufficient. 
Dated  N.  T.,  August  19,  1891." 
Mooney  <t  Shipmaii,  for  plaintiff.     Billings  &  Cardozo,  for  defendant. 

MoAdam,  J.  The  necessity  for  the  examination  of  the  defendant's  treas-- 
urer  as  a  witness  before  trial  is  that  tlie  fact  souglit  to  be  proved,  i.  e.,  whether 
£vans,  who  made  the  contract  on  behalf  of  the  defendant,  had  authority  to  make- 
it,  is  peculiarly  within  the  knowledge  of  the  defendant.  Manufacturing  Co. 
v.  Sutro,  (Sup.)  6  X.  Y.  iSupp.  384.  The  plaintiff  need  not  allege  that  there 
are  no  other  witnesses  by  whom  the  fact  may  be  proved.  Videtlo  v.  Dudley,- 
(Super.  N.  Y.)  4  N.  Y.  Supp.  437.  The  plaintiff  has  made  out  a  fair  case  for 
the  examination  required.  Bradley  v.  De  Goicouria,  12  Daly,  397;  De  Witt 
V.  McDonald,  1  Civil  Proc.  R.  86,  note;  Herbage  v.  City  of  Utica,  109  N.  YL 
81,  82,  16  N.  £.  liep.  62.  Tlie  examination  must  proceed  on  September  14tb, 
at  12  H.  The  defendant's  treasurer  need  not  produce  the  books  or  papers  re- 
ferred to  in  the  order,  (Levey  v.  Railroad  Co.,  53  N.  Y.  Super.  Ct.  267.) 
except  as  decided  in  Black  t.  Curry,  1  Civil  Proc.  K.  193.  There  is  a 
conflict  in  the  authorities,  but  the  cases  cited  seem  to  be  in  keeping  with  the 
present  understauding  of  the  practice.    No  costs. 


EooBRs  et  aU  v.  Manhattan  Bt.  Co.  et  dl. 

(Sui>er(or  Court  of  New  York  City,  Special  Term.    December,  1891.) 

1.  CoxBTimTioKAl.  Law— Laws  Amcftrsa  Rembdibs. 

Code  Civil  Proc.  i  070,  provides  that  "where  a  party  la  entitled  by  the  constitntioik 
or  by  express  provision  of  law,  to  a  trial  by  a  jury  of  one  or  more  Issues  of  fact. " 
the  court  must,  on  motion,  cause  "those  issues  to  be  distinctly  and  plainly  stated  for 
trial  accordingly. "  Laws  1891,  c.  208,  amending  this  section,  extends  this  right  so  as 
to  embrace  all  actions  "  where  one  or  more  questions  arise  on  the  pleadings  as  to  the 
value  of  property,  or  as  to  the  damages  which  a  party  may  be  entitled  to  recover.  * 
fieid,  that  such  amendment  is  not  unconstitutional,  as  it  affects  the  remedy  only, 

S.  Bamr— PsKDiNO  Actions. 

This  amendment  applies  to  actions  pending  when  it  took  effect,  as  well  as  to  ao- 
tions  subsequently  brought. 
8.  CoxsTKCcnox  aw  Statutb. 

Tbisamendmentdoesnotapplyto  questions  which  may  incidentally  arise  as  to  the 
value  of  property,  but  only  to  those  questions  which  directly  and  necessarily  arise 
between  the  parties,  and  which  both  parties  have  a  right  to  have  determined. 

4.  Past  Damaoes— Riotb  to  JnaT  Triau 

In  an  action  against  an  elevated  railway  company  for  injunction  and  damages^ 
presenting  an  issue  as  to  past  damages,  such  issue  comes  within  the  amendment 
and,  on  a  motion  to  that  effect,  must  be  tried  by  a  jury. 
&  Vss  DAMAeBs— Right  to  Jurt  Tkial. 

In  snch  case  the  question  of  fee  damage  is  not  within  the  amendment,  and  de 
feodsnt  cannot,  as  a  matter  of  right,  demand  that  it  be  submitted  to  a  jury. 

1  BaMB — DlSCRBTIOX  OF  TRIAL  CoURT. 

As  a  matter  of  discretion,  however,  the  question  as  to  fee  damage  will  also  be 
sent  to  the  jury  in  every  case  where  there  is  an  issue  as  to  past  damages. 
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7.  Fast  Damaoks— Waitkb. 

Where  plaSatifl,  in  an  action  against  an  elevated  railway  company  for  injunctioii 
•ad  damages,  elects  to  waive  bis  claim  for  past  damages,  the  waiver  must  be  filed 
in  the  form  of  a  stipulation,  and  must  be  general,  unconditiooal,  and  unqualified. 

&  UonoNS — This  of  Maxjno. 

Laws  1891,  c.  208,  which  permits  motions  under  it  to  be  made  at  any  time,  su- 
persedes General  Rules  of  Practice  No.  81,  providing  that,  in  cases  wbere  the  trial 
of  issues  of  fact  is  not  provided  for  by  the  Code,  the  party  desiring  a  trial  by  jury 
**  shall,  within  ten  days  after  issue  joined,  give  notice  of  a  special  motion  that  the 
whole  issue    *    •    •    be  tried  by  a  jury. " 

9.  Notice  or  Twai/— Right  to  a  Jury— Waivbb. 

In  an  action  against  an  elevated  railway  company  for  Injunction  and  damages,  a 
party,  by  giving  notice  of  trial,  does  not  waive  his  right  to  move  for  a  jury  trial 
under  Code  Civil  Proa  i  970,  as  amended  by  Laws  1891,  c.  2U8. 

10.  UoTioN  TO  Submit— Denial. 

A  motion  under  this  statute  will  not  be  denied  on  the  ground  that  it  is  premature 
because  the  question  as  to  the  amount  of  damages  may  not  for  some  reason  be 
reached. 

11.  Pbaotiob — Formulation  of  Issues. 

Where  the  plaintiff  in  an  action  against  an  elevated  railway  company  does  not 
waive  his  olatm  to  past  damaees,  there  must  be  formulated:  (1)  Anissueas  tosuch 
past  damages,  as  follows:  "what  amount  of  damages,  if  any,  did  plaintiff  in  this 
action  sustain  in  the  use  or  rental  value  of  the  premises  described  in  the  complaint 

from  the  day  of ,  in  the  year ,  to  the  day  of  the  trial  of  this  issue,  by 

reason  of  the  construction,  maintenance,  and  operation  of  the  elevated  railway  in 
front  of  said  premisesi "  (2)  A  question  as  to  the  value  of  the  property  taken  by 
defendant,  as  follows:  "What  is  the  value  of  the  property  taken  by  the  elevated 
railway  company  or  companies  from  plaintiff  by  reason  of  the  construction,  main- 
tenance, and  operation  of  the  elevated  railway  in  front  of  plaintifTs  premises, 
described  in  the  complaint? " 

12.  Past  Damaoe? — Waiteb— Motiok  to  Submit. 

Where  the  claim  for  past  damages  hast  been  unconditionally  waived,  •  motion  to 
submit  the  issues  to  a  jury  will  be  denied. 

Separate  actions  by  George  W.  Eggers  atid  others  against  the  Manhattan 
Railway  Company  and  anoilier  for  injunction  and  damages.  Motion  by  de- 
fendant to  submit  the  issues  to  a  jury.    Granted. 

Leo  C.  Demiar,  William  W,  Badger,  Cannon  <&  A  ttoater,  Peckham  tfi  Tyler, 
Fonter  &  Speir,  Eugene  D.  Hawkins,  and  Wolff  &  Hodge,  for  plaintiffs. 
Davies,  Short  A  Townsend,  {Edward  C.  James,  ot  counsel.)  for  defendants. 

Fkeedman,  J.  This  is  a  motion  on  the  part  of  the  defendants  in  the  above- 
entitied  action,  and  a  large  number  of  similar  actions,  for  an  order  In  each 
action  directing  tlie  issues  and  questions  arising  on  the  pleadings  as  to  tlie 
value  of  property,  and  as  to  the  damages  to  be  recovered  by  the  plaintiffs,  to 
be  distinctly  and  plainly  stated  for  trial  by  a  jury,  pursuant  to  the  provisions 
of  section  970  of  tlie  Code  of  Civil  Procedure,  as  amended  in  1891.  The  sec- 
tion, as  thus  amended,  provides,  among  otiier  things,  that  "where  one  or 
more  questions  arise  on  tlie  pleadings  as  to  the  value  of  property,  ur  as  lu  the 
damiiges  which  a  party  may  be  entitled  to  recover,  either  party  may  apply, 
upon  noti<  e,  at  any  time  to  tlie  court  for  an  order  directing  all  such  issues  or 
questions  to  be  distinctly  and  plainly  stated  for  trial  accordingly.  Upon  the 
hearing  of  the  application  the  court  must  cause  such  issues  or  questions  to  be 
distinctly  and  plainly  stated.  *  *  *"  The  actions  are  brought  to  enjoin 
the  defendants  from  maintaining  and  operating  an  elevated  railway  through 
such  parts  of  the  streets  of  the  city  of  New  York  ai«  are  in  front  of  the 
plaintiffs'  premises,  and  to  recover  damages  for  injuries  already  inflicted  upon 
pJaintifTs'  premises.  The  number  of  motions  thus  made  is  so  large  tliat  al- 
most every  conceivable  question  which  may  arise  under  the  amendment  of 
the  section  referred  to  is  presented  for  adjudication,  and  the  array  of  counsel 
ajipearing  in  opposition  to  these  motions  is  so  great  that  the  briefs  submitted 
by  them  cannot  be  noticed  in  detail.  I  have  therefore  deemed  it  best  to 
deliver  a  general  opinion,  which  is  intended  to  briefly  cover  all  the  points 
raised. 
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It  is  claimed  that  the  amendment  in  qu^tion  is  unconstitutional  for  various 
reasons,  but  none  of  them  appears  to  be  tenable.  The  amendment  is  not 
directed  against  this  court,  but  against  every  court  of  equity  in  the  state.  It 
does  not  deprive  a  court  of  equity  of  the  jurisdiction  or  power  to  try  certain 
actions  or  any  action  heretofore  cognizable  in  equity.  It  simply  directs  that, 
in  certain  actions  of  this  character,  part  of  the  issues  or  questions  arising 
upon  the  pleadings  shall  be  submitted  to  a  jury.  It  therefore  affects  the  rem- 
edy only,  and  anything  which  affects  the  remedy  only  cannot  be  claimpd,  ex- 
cept by  the  merest  indii'ection,  to  be  an  interference  with  previously  ac- 
quired jurisdiction  or  with  a  vested  right.  Lennon  v.  M'ayor,  etc.,  55  N.  Y. 
361;  Dolan  v.  Mayor,  62  N.  Y.  472;  Aator  v.  Mayor,  39  N.  Y.  Super,  Ct. 
120,  affirmed  62  N.  Y.  680;  Rae  v.  Mayor,  89  N.  Y.  Super.  «.  192.  If, 
as  was  decided  by  the  court  of  appeals  in  these  ciises,  an  act  of  the  legisla- 
ture could  lawfully  divest  the  courts  of  this  state  of  their  previous  jurisdic- 
tion and  power  iu  the  class  of  cases  covered  by  the  statute,  to  the  extent 
that,  even  in  actions  commenced  before  the  passage  of  said  act,  no  relief 
could  be  granted  after  the  passage  of  the  act,  which  went  into  effect  immedi- 
ately, it  is  difficult  to  see  how  the  amendment  now  under  consideration, 
especially  when  construed  and  interpreted  as  I  shall  construe  and  interpret 
it,  can  be  held  to  be  unconstitutional.  The  cases  in  which  it  was  lield  that 
certain  acts  of  tlie  legislature,  empowering  the  transfer  of  actions  from  the 
superior  city  courts  to  the  marine  court,  or  abolishing  the  right  of  appeal  from 
judgments  of  the  marine  court  to  the  general  term  of  the  court  of  common 
pleas,  were  unconstitutional,  do  not  apply  here.  An  interesting  and  valuable 
case  directly  on  tlie  question  whether  the  trial  of  certain  issues  by  a  jury  is  a 
change  in  the  jurisdiction  of  the  court,  or  simply  a  regulation  of  practice,  is 
found  in  Phillips  v.  Qorhan,  17  N.  Y.  270,  where  it  was  claimed  that  the 
provision  of  the  old  Code  of  Procedure,  allowing  leg»l  and  equitable  relief  in 
the  same  action,  was  violative  of  the  provision  in  the  constitution  of  1846 
(article  6,  §  8)  that  "there  shall  be  a  supreme  court  having  general  juris- 
diction in  law  and  equity;"  the  argument  being  that  the  recognition  by  the 
constitution  of  distinct  jurisdictions  at  law  and  in  equity  imposed  on  the 
legislature  the  obligation  to  preserve  distinct  methods  of  enforcing  legal  and 
equitable  rights.  In  overruling  this  contention,  Johnson,  J.,  says  (page  272:) 
"The  supreme  original  civil  jurisdiction  at  law  was,  under  the  preceding  con- 
stitution, in  the  supreme  court;  the  equitable  jurisdiction  was  in  the  court 
of  chancery.  The  new  constitution  conferred  the  whole  jurisdiction  upon  a 
single  court.  The  subject  to  be  acted  upon  was  the  vesting;  of  judicial  au- 
thority, not  the  regulating  of  judicial  procedure."  The  learned  jud^e  tlien 
cites  article  6,  g  5,  of  the  constitution  of  1846,  as  it  then  stood,  wliicli  pro- 
vides as  follows,  viz.:  "The  legislatureslialiliavethesame  powers  to  alter  and 
regulate  the  jurisdiction  and  proceedings  in  law  and  equity  as  they  Iiave  here- 
tofore possessed. "  The  present  constitution  (article  6,  §  8,  as  amended  Jan- 
uary 1,  1870)  provides:  "The  testimony  in  equity  cases  shall  be  taken  in 
like  manner  as  in  cases  at  law,  and,  except  as  herein  otherwise  provided,  tlie 
legislature  shall  have  the  same  power  to  alter  and  regulate  the  jurisdiction 
and  proceedings  in  law  and  equity  that  they  have  heretofore  exercised." 
The  saving  clause,  "except  as  herein  otherwise  provided,"  contained  in  the 
constitution  last  referred  to,  protects  only  the  jurisdiction  and  power  of  cer- 
tain courts  as  courts,  and  not  the  proceedings  therein;  and  it  having  already 
been  shown  that  no  court  has  been  deprived  of  the  jurisdiction  or  power  to 
finally  determine  the  actions  in  question,  and  to  grant  in  each  the  equitable 
relief  demanded  by  the  circumstances,  the  amendment  must  be  held  to 
have  been  a  constitutional  exercise  of  the  legislative  power  to  regulate  the 
proceedings  in  law  and  equity. 

As  to  the  construction  to  be  placed  upon,  and  the  interpretation  to  be  given 
to,  the  amendment,  I  cannot  avoid  the  conclusion  that  the  statute  applies  to 
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actions  pending  at  the  time  it  took  effect,  as  well  as  to  actions  brouglit  sub- 
sequently to  that  date.  It  became 'a  law  April  20,  1891.  and  by  its  terais 
took  effect  September  1, 1891.  Of  course,  no  proceeding  had  or  right  accrued 
prior  to  September  1.  1891,  is  invalidated  or  impaired  thereby.  But  this 
remark  applies  only  to  proceedings  whicli  actually  took  place,  and  to  rights 
which  became  vested,  prior  to  the  date  named.  A  litigant  in  an  equity  suit 
lias  no  vested  right  to  a  trial  in  the  future  in  a  pai-ticular  manner.  The 
trial,  with  all  its  incidents,  is  mere  msilter  of  procedure,  which  is  subject  to 
legislutive  regulation.  It  was  therefore  competent  for  the  legislature  to 
enact,  and  I  tliink  the  true  intent  and  meaning  of  the  amendment  is,  tliat 
the  issues  and  questions  speciQed  therein  aliall,  after  September  1,  1891,  be 
tried  in  the  manner  therein  directed.  There  is  nothing  in  sections  3347  and 
3352  of  the  Code,  or  any  of  the  cases  cited,  most  of  which  relate  to  vested 
rights,  which  calls  for  a  different  conclusion. 

Jt  now  becomes  important  to  determine  wliat  issues  and  questions  in  the 
cases  at  bar  should  be  ordered  for  submission  to  a  jury.  In  all  the  actions 
the  plaintiffs  alleged  damage  to  the  use  or  rental  value  of  the  premises,  in 
most  cases  specifying  amount  thereof,  and  asked  a  money  judgment  therefor, 
and  the  defendants  took  issue  thereon  by  denying  the  damage.  Every  aise, 
therefore,  presents  a  direct  issue  as  to  past  damages,  and  such  issue  comes 
clearly  within  the  language  of  the  amendment,  and  must  be  tried  by  a  jury, 
unless  the  claim  for  such  damage  is  waived  as  hereinafter  provided. 

As  to  the  damages  to  the  fee,  the  complaints  differ.  While  they  all  aver 
substantial  damage  to  the  fee,  some  do  and  others  do  not  state  the  amount. 
So,  while  they  all  ask  for  injunctive  relief,  some  ask  for  an  absolute  injunc- 
tion, and  others  ask  in  the  alternative  that  the  defendants  either  be  enjoined, 
or  that,  if  they  be  permitted  to  continue  the  maintenance  and  operation  of 
the  elevated  niilway,  it  be  on  the  condition  that  they  pay  the  phiintiff  the 
value  of  the  property  taken  by  them.  Other  differences  might  be  pointed  out, 
but  it  is  not  necessary  to  do  so,  for  all  the  differeniies  which  do  exist  in  this 
respect  are  immaterial  for  the  following  reasons:  The  motion  which  may  be 
made  under  section  970,  as  amended,  is  a  motion  which  can  be  made  by  either 
party.  From  this  the  implication  arises  that  any  question  which  may  be 
ordered  to  be  submitted  to  a  jury  must  be  a  question  which  both  parties 
have  a  right  to  have  determined.  But  in  the  Qalway  Case,  28  N.  £.  Kep. 
479,  (recently  decided  by  the  court  of  appeals,)  it  was  held  that  the  provision 
for  the  payment  of  the  fee  damage,  as  the  equivalent 'of  the  property  taken, 
in  avoidance  of  the  injunction  in  this  class  of  cases,  is  purely  a  matter  of 
favor  to  the  defendants;  that  such  payment  is  at  the  option  of  the  defendant, 
and  not  at  the  option  of  the  plaintiff;  and  that  neither  party  has  a  right  to 
compel  the  court  to  make  (be  provision.  It  was  also  held  that  it  is  now  the 
settled  law  of  this  state  that  no  action  at  law  can  be  maintained  by  an  owner 
to  recover  prospective  damages  for  injuries  inflicted  upon  real  property;  tliat 
even  in  equity  an  action  cannot  l>e  sustiiined  for  that  purpose  alone;  that  the 
action  in  the  case  before  the  court  was  neither  in  practice  nor  theory  an  action 
of  such  a  character,  but  an  action  for  equitable  relief  to  restrain  continuing 
acts  of  trespass:  and  that  the  privilege  to  continue  the  trespasses,  if  granted, 
was  to  be  granted  as  an  act  of  {;race  and  favor  to  the  offending  party,  and  not 
as  a  matter  of  right  to  tlie  injured  owner.  There  is  nothing  in  the  Canes 
ofRoherU,  (N.  Y.  App.,28  K.  E.  liep.  486,)  Gray,  (Id.  498,)  and  Doyle,  (Id. 
495,)  which  can  be  twisted  into  a  modiBcation  of  tlie  doctrine  of  the  Ualvxiy 
Case,  for  they  were  decided  on  points  as  to  tiie  admissibility  of  testimony  on 
the  question  of  damages,  and  the  decisions  simply  point  out  the  method  to  be 
pursued  by  the  equity  court  in  ascertaining  the  Hxed  sum  which  the  defend- 
ants may  be  required  to  pay,  if  the  court  in  its  discretion  shall  see  fit  to  grant 
them  this  favor.  It  is  evident,  therefore,  that  the  amendment  under  consider- 
ation, inasmuch  as  it  did  not  change  the  rule  laid  down  in  the  Qalxoay  Case, 
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■wia  not  intended  to  apply  to  questions  in  rej^ard  to  the  value  of  property 
which  may  incidentally  arise  in  these  injunction  suits,  and  which  the  court 
may  desire  to  determine  in  order  that  it  may  grant  an  optional  favor  to  the 
defendants.  It  applies  only  to  questions  wtiich  directly  and  necessarily  arise 
between  the  parties,  and  which  botli  parties  have  a  riglit  to  have  determined. 
Notwithstanding  the  decision  of  the  Qalway  Case,  the  defendants  still  insist 
that  it  is  part  of  the  inherent  powers  of  a  court  of  equity  to  grant  h  judgment 
for  the  ateolute  payment  of  damages  in  a  suit  commenced  for  equitable  relief, 
where  it  appears  upon  the  hearing  that  the  plaintiff  should  have  a  judgment 
for  damages,  either  in  lieu  of  specilic  relief,  or  as  an  alternative  for  it  or  in 
addition  to  it.  Their  brief  upon  this  point  is  quite  elaborate,  and  upon  the 
claim  thus  made  tlie  further  contention  is  made  that,  after  all.  the  question 
of  fee  damage  is  so  directly  and  necessarily  Involved  as  to  constitute  one  of 
the  questions  referred  to  in  section  970  as  amended.  The  cases  referred  to  are 
cases  of  specific  performance  and  analogous  cases,  and  they  do  not  apply  here. 
The  power  contended  for  lias  never  been  asserted  or  exercised  in  any  of  the 
many  elevated  railway  cases  which  have  been  determined,  and  the  existence 
of  the  power  has  been  expressly  denied  in  the  Qaltoay  Case,  which  was  an 
elevated  railway  case  of  the  usual  type.  The  decision  in  the  case  last  referred 
to  must,  therefore,  govern  here.  Moreover,  making  provision  for  the  payment 
of  the  fee  damage,  as  the  equivalent  of  the  value  of  the  property  taken,  in 
avoidance  of  the  injunction,  at  the  option  of  the  defendants,  is  not  the  only 
provision  which  a  court  of  equity  may  make  i<s  an  act  of  grace  and  favor  to 
the  defendants,  nor  is  it  necessary  that  any  determination  of  the  extent  of 
the  fee  damage  should  be  made  in  the  action.  All  the  court  is  bound  to  do 
is  to  ascertain  and  ileterinine  that  the  fee  damage  is  surticiently  substantial 
to  entitle  tlie  plaintiff  to  equitable  relief.  The  court  may  then  grant  an  abso- 
lute injunction  against  the  maintenance  and  operation  of  the  elevated  railway, 
and,  as  an  act  of  grace  and  favor  to  the  defendants,  stay  the  operation  thereof 
for  a  reasonable  time  to  enable  the  defendants  to  acquire  title  to  the  properly 
taken  by  condemnation  proceedings.  For  the  foregoing  considerations  the 
conclusion  is  unavoidable  that,  even  if  the  questions  mentioned  in  section 
970,  as  amended,  are  treated  as  questions  which  differ  from  the  regular  issues, 
which  perhaps  they  do  not,  the  question  of  fee  damage  involved  in  the  cases 
before  me  is  not  one  which  falls  within  the  section,  and  that  the  defendants 
cannot,  as  matter  of  right,  demand  that  it  should  be  submitted  to  a  jury. 

Inasmuch,  however,  as  tlie  issue  as  to  past  damages  must  be  sent  to  a  jury, 
it  is  eminently  proper  that  the  question  of  fee  damage,  or,  in  other  words, 
the  question  as  to  the  value  of  the  property  taken  by  the  defendants,  should 
be  passed  upon  at  the  same  time  and  in  the  same  manner,  especially  as  a  large 
part  of  the  evidence  which  will  be  given  on  the  issue  of  past  damages  may 
be  made  to  apply  to  the  question  of  fee  damage.  This  will  be  an  economy  of 
time  and  labor,  and  will  result  in  a  harmonious  disposition  of  the  main  ques- 
tions in  the  case.  As  matter  of  discretion,  therefore,  the  question  as  to  fee 
damage  or  the  value  of  the  property  taken  by  the  defendants  will  also  be  sent 
to  a  jury  in  every  case  ii;  which  the  plaintiff  insists  upon  the  recovery  of  past 
damages. 

In  every  case  in  which  the  plaintiff  elects  to  waive  his  claim  for  past  dam- 
ages  the  waiver  must  l>e  filed  in  the  form  of  a  stipulation,  and  it  must  be  an 
unconditional  and  unqualified  waiver.  There  are  good  reasons  why  this  should 
be  insisted  upon.  Thechtira  for  past  damages  now  constitutes  an  issue  in  the 
case,  and  as  such  it  must  be  submitted  to  a  jury.  If  withdrawn  in  a  condi- 
tional or  qualified  manner,  so  that  a  new  action  may  be  brought  upon  it,  it 
could  only  be  asserted  in  an  action  triable  by  jury.  That  action,  if  brought, 
might  on  motion  be  ordered  to  be  consolidated  with  the  equitable  action,  and 
then  the  litigation  would  stand  again  where  it  stands  now.  The  waiver  must, 
therefore,  be  general,  unconditional,  and  unqualified.  I  shall  not  insist  that 
it  must  be  accompanied  by  a  release,  but  it  must  be  suflicient  to  estop  the 
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plaintiff,  If  he  takes  the  benefit  of  the*  order  denying  defendants'  motion  in 
toto,  from  bringing  another  action. 

It  still  remains  to  be  considered  whether  the  motions  made  by  the  defend- 
ants have  been  made  in  proper  time,  and  at  an  appropriate  stage  in  the  pro- 
ceedings. Upon  this  question  the  plaintiffs  advanced  various  conflicting  ar- 
guments in  opposition  to  the  motions.  It  was  urged  that  the  motions  should 
be  denied  because  the  defendants  have  been  guilty  of  laches  in  malting  them. 
I  cannot  find  that  such  was  the  fact.  It  was  also  urged  that  the  motions 
should  be  denied  because  they  were  not  made  within  10  days  after  issue  joined, 
under  the  provisions  of  general  rule  81.  'Xhat  rule,  by  its  express  terms,  ap- 
plies only  to  cases  where  the  triiil  of  issues  of  fact  is  not  provided  for  by  the 
Code,  and  either  party  desires  a  trial  by  jury.  The  motions  now  before  the 
court  are  for  jury  trials,  which  are  provided  for  by  the  Code.  But,  even  if 
there  were  a  conflict  between  the  statute  and  the  rule,  the  provision  of  the 
statute  Is  that  the  motion  may  be  made  "at  any  time."  These  words  were 
added  by  the  amendment  of  1891,  and,  as  the  legislature  has  thus  prescribed 
the  time  when  the  motion  may  be  made,  the  statutory  enactment  would  su- 
persede the  rule. 

Another  claim  advanced  was  that  the  motions  should  be  denied  upon  the 
authority  of  Maekellar  v.  Rogers,  52  N.  Y.  Super.  Ct.  468,  affirmed  109 
N.  Y.  468, 17  N.  £.  Rep.  350.  But  that  case  has  no  application  here;  It 
was  an  action  brought  in  equity  to  foreclose  a  mortgage,  and  the  trial  took 
t>lace  at  a  time  when  the  words  "at  any  time"  were  not  contained  in  section 
970.  The  allegations  of  the  complaint  were  not  put  in  issue  by  the  defend- 
ant, who  contented  himself  by  interposing  a  counter-claim  in  the  nature  of  a 
common-law  cause  of  action,  upon  which  issue  was  joined  by  a  reply.  The 
defendant  took  no  steps  to  have  an  issue  framed  for  trial  by  jury,  and  both 
the  defendant  and  the  plaintiff  noticed  the  case  for  trial  at  an  equity  term. 
It  was  under  these  circumstances,  and  under  the  law  as  it  then  stood,  that  it 
was  held  that  the  defendant  had  waived  his  right  of  trial  by  jury.  It  was 
also  insisted  that  the  defendants  wiiived  whatever  right  to  a  jury  trial  they 
had.  by  noticing  the  cases  for  trial  at  the  equity  term.  I  do  not  see  how  they 
could  have  noticed  them  for  trial  at  any  other  than  an  equity  term.  There  la 
no  independent  common-law  cause  of  action  involved,  but  the  entire  cause  of 
action  is  equitable  in  its  character,  and  only  some  of  the  questions  of  fact  are 
to  be  tried  by  a  jury.  The  cause  itself  is  to  be  tried  by  the  court.  It  there- 
fore only  remains  to  be  seen  whether,  by  giving  any  notice  of  trial,  the  de- 
fendants waived  the  benefit  of  the  provision  of  section  970.  For  this  pur- 
pose the  cases  may  be  divided  into  three  classes,  viz.:  (1)  Cases  in  which 
issue  was  joined  prior  to  September  1,  1891,  and  in  which  notices  of  trial  of 
all  the  issues  were  served  by  both  sides  for  an  equity  term  held  prior  to  Sep- 
ten»ber  1,  1891.  (2)  Cases  in  which  issue  was  joined  prior  to  September  1, 
1891,  and  in  which  notices  of  trial  of  ail  the  issues  were  served  by  both  sides 
prior  to  September  1,  1891,  but  for  an  equity  term  held  subsequent  to  Sep- 
tember 1,  1891.  (3)  Cases  in  which  issue  was  joined  prior  to  September  1, 
1891,  and  in  which  notices  of  trial  of  all  the  issues  were  served  by  both  sides 
subsequent  t6  September  1,  1891,  and  for  an  equity  term  held  subsequent  to 
September  1,  1891.  Having  already  demonstrated  that  the  intent  of  the  leg- 
islature was  that,  after  September  1,  1891,  the  issues  and  questions  specified 
in  section  970  should  be  tried  in  the  manner  therein  directed;  that  a  litigant 
in  an  equity  suit  has  no  such  vested  right  to  a  future  trial;  that  the  legislature 
cannot  change  the  mode  of  procedure;  that  the  legislature  conferred  upon  the 
defendants  the  right  to  move  for  a  jury  trial  at  any  time;  and  that  rule  31 
does  not  apply, — it  cannot  be  held  that  the  defendants,  by  giving  notice  of 
trial,  waived  their  right  to  move  in  any  of  the  C!ise.s,  and  the  differences  be- 
tween the  cases  are  wholly  immateriid.  The  act,  by  its  terms,  did  not  go  into 
effect  until  fieptembcr  1,  1891.  Before  that  date,'  the  defendiinta  could  not 
move.     They  moved  with  vfiisioniilile  dispatch  thereafter,  wlien  nil  the  circuui- 
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stances  are  considered.  In  every  case  the  motion  was  made  in  advance  of  the 
trial.  Having  acquired  the  right  to  move  at  anv  time,  they  must  be  held  to 
have  that  right  up  to  the  time  of  the  commencement  of  the  trial.  True,  sec- 
tion  1009  of  the  Code  provides  thata  party  may  waive  his  right  to  a  jury  trial  by 
moving  the  trial  of  the  action  without  a  jury,  or,  if  the  ad  verse  party  so  moves 
it,  by  failing  to  claim  a  trial  by  a  jury  before  the  production  of  any  evidence 
upon  the  trial.  But  this  evidently  refers  to  that  class  of  cases  in  whirh  the 
whole  action  is  triable  by  jury,  and  in  which  the  notice  of  trial  should  be 
given  for  the  jury  term.  The  cases  at  bar  do  not  fall  within  that  class.  As 
a  necessary  consequence,  all  the  cases  decided  under  section  1009  have  no  ap- 
plication here. 

The  farther  claim  was  made  by  many  of  the  plaintiffs  that,  even  if  section 
€70,  as  amended,  does  apply,  and  tlie  defendants  do  have  a  right  of  trial  by 
jury  of  some  issue  or  question  in  the  present  actions,  the  motions  now  made 
are  premature,  and  should  be  denied  for  that  reason.  The  argument  is  that 
the  plaintiff  in  an  action  may  not  succeed  in  establishing  his  title  to  the  prop- 
erty, or  for  some  other  reason  may  be  beaten  in  the  suit,  and  that  in 'such  a 
«ase  thequestion  of  amount  may  not  be  reached.  There  is  not  suHlcient  force 
in  the  argument  to  call  for  the  result  contended  for.  True,  the  statute  may 
be  satisfied  if  the  court  does  make  the  order  for  a  jury  trial  wlienever  it  be- 
comes apparent  that  the  trial  of  an  issue  or  question  as  to  which  the  right  of 
trial  by  jury  is  given  is  necessary  and  material.  The  defendants  are  at  lib- 
erty to  postpone  the  making  of  the  motion  until  the  commencement  of  the 
trial,  and,  if  the  motion  is  then  made,  the  court  may  proceed  with  the  trial  of 
the  other  issues  and  questions,  and,  if  it  then  appears  that  tlie  trial  of  the 
issue  or  question  tis  to  which  the  right  of  trial  by  jury  exists  is  necessary  and 
material,  it  may  make  an  interlocutory  judgment  determining  the  controversy 
between  the  parties  in  all  other  respects,  and  directing  that  the  issue  or  ques- 
tion as  to  which  a  jury  trial  has  become  necessary  and  material,  and  wbicli  is 
then  and  there  stated  for  such  trial,  be  submitted  to  a  jury,  and  that  upon  the 
coming  in  of  the  verdict  of  the  jury  the  cause  be  brought  on  for  final  hearing. 
All  this  may  undoubtedly  be  done,  but  nevertheless  Uie  Code  gives  the  right 
to  make  the  motion  at  anytime,  wliich,  from  the  necessities  of  the  case,  must 
be  held  to  mean  at  any  time  after  issue  joined.  The  plaintiffs  are  not  entitled, 
therefore,  to  have  the  motions  denied  as  premature.  For  the  reasons  herein- 
after stated,  however,  some  of  the  motions  may  be  denied,  in  the  exercise  of 
the  discretion  of  the  court,  if  it  should  appear  that  the  issue  or  question  to  be 
tried  by  jury  cannot  conveniently  be  formulated  with  precision  at  the  present 
time.  In  every  such  ca-se  the  denial  of  the  motion  should  be  with  leave  to 
renew  the  motion  at  the  commencement  of  the  trial  of  the  action. 

None  of  the  objections  raised  by  the  plaintiffs  I>eing  tenable,  it  now  re- 
mains to  be  seen  iiow  the  issues  or  questions  to  be  submitted  to  a  jury  should 
be  formulated.  It  may  be  a  question  whether  the  defendants,  in  their  motion 
papers,  should  have  formally  proposed  the  issues  and  questions  which  tliey 
desire  to  have  submitted,  but  I  shall  not  stop  to  consider  it.  The  defendants 
evidently  intended  to  have  their  rights  determined  first  in  a  general  way,  and 
then  to  follow  the  direction  of  the  court.  Tlie  principal  questions  involved 
in  tlie  motions  are  certainly  of  so  novel  a  character,  and  involve  so  mucli  sub- 
stance, and  are  of  so  recent  an  origin,  that  technicalities  should  be  avoided  in 
their  determination.  In  every  case  in  which  the  plaintiff  does  not  waive  his 
claim  to  past  damages,  as  hereinbefore  stated,  there  should  be  foruiulated  (1) 
an  issue  as  to  such  past  damages;  and  (2)  a  question  as  to  the  value  of  the 
property  taken  by  the  defendants.  In  the  formulation  of  the  issue  as  to  past 
damages  it  must  be  borne  in  mind  that,  in  view  of  the  plea  of  the  statute  of 
limitations,  the  recovery  can  in  no  case  exceed  the  period  of  six  years  preced- 
ing the  commencement  of  the  action,  although  the  plaintiff  may  have  been 
the  owner  of  the  premises  for  a  longer  time.  In  every  case  in  which  the 
plaintiff  has  been  such  owner  for  a  period  less  than  six  years  before  the  corn- 
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mencement  of  the  action,  the  precise  period  of  ownership  must  be  ascertained. 
In  Hddition  to  the  damages  recoverable  for  the  respective  periods  stated,  dam- 
ages may  be  recovered  from  the  commencement  of  the  action  to  the  time  of 
the  trial.  The  issue  should  therefore  be  formulated  as  follows,  viz.:  "  What 
amount  of  damages,  if  any,  did  the  plaintiff  in  this  action  sustain  in  the  use 

or  rental  value  of  the  premises  described  in  the  complaint  from  the day 

of .  in  the  year ,  to  the  day  of  the  trial  of  this  issue,  by  reason 

of  the  construction,  maintenance,  and  operation  of  the  elevated  railway  in 
front  of  said  premises?"  The  question  as  to  the  value  of  the  property  taken 
by  the  defendants  should  be  formulated  as  follows,  viz.:  "What  is  the  value 
of  the  property  taken  by  the  elevated  railway  company  or  companies  from  the 
plaintiff  by  reason  of  the  construction,  maintenance,  and  operation  of  the  ele- 
vated railway  in  front  of  plaintiff's  premises  described  in  the  complaint?"  No 
other  issue  or  question  should  be  submitted  to  the  jury,  and,  except  where 
special  circumstances  make  a  departure  necessary,  the  foregoing  formulas 
should  be  adopted.  In  stating  the  issue  as  to  past  damages  it  is  absolutely 
necessary  to  state  the  exact  date  from  which  the  right  of  recovery  exists.  In 
every  case  in  which  such  date  cannot  be  conveniently  lixed,  the  motion  should 
be  denied,  with  leave  to  renew  at  the  commencement  of  the  trial  of  the  action, 
and  in  every  such  case,  if  the  motion  is  then  and  there  renewed,  the  trial 
court  will  be  at  liberty  to  make  appropriate  provision  by  interlocutory  judg- 
ment. 

The  motions  will  therefore  be  granted  or  denied,  with  leave  to  renew,  ac- 
cording to  the  circumstances  of  each  case.  But  in  every  case  in  which  the 
plaintiff  by  stipulation  waives  his  claim  to  past  damages,  as  hereinbefore  re- 
quired, the  motion  will  be  denied  absolutely.  Having  now  indicated  generally 
the  course  to  be  pursued,  the  decision  in  each  particular  case  will  be  made  on 
the  settlement  of  the  order  to  be  entered.  Notice  of  settlement  will  be  re- 
quired in  all  cases.  As  the  questions  decided  are  of  a  novel  character,  no 
costs  will  be  given. 


Saxton  v.  New  York  El.  B.  Co.  et  al. 
(Superior  Court  of  New  York  City,  General  Term.    March  14, 1899.) 

BI.BVATED  Railkoads— Damaoes  TO  Pkofertt — Hearbat  Evissncb. 

Declarations  made  by  tenants  of  an  apartment  house  as  to  the  entry  of  dirt  and 
smoke  from  an  elevated  railroad  into  their  rooms,  because  of  which  tbey  were 
-    forced  to  keep  their  windows  closed,  but  not  assigned  by  them  as  reasons  for  giv- 
ing up  apartments  in  the  bouse,  testified  to  by  the  janitor,  were  mere  hearsay^  and 
improperly  admitted  in  evidence. 

Appeal  from  special  term. 

Action  by  James  Saxton  against  the  New  York  Elevated  Rtdlroad  Com- 
pany and  another.  From  a  judgment  for  plaintiff,  defendants  appeal.  Re- 
versed. 

Argued  before  Sedgwick,  C.  J.,  and  Duoso  and  Qildebsleeve,  JJ. 

Arthur  O.  Toumsend,  for  appellants.    S.  W.  Tyler,  for  respondent. 

Per  Curiam.  This  is  the  usual  action  against  the  defendants  to  enjoin 
them  from  maintaining  and  operating  their  elevated  road  in  front  of  plain- 
tiff's premises.  On  the  trial  a  witness  was  called  who  was  the  janitor  of  the 
building  in  question.  He  testified  to  a  reduction  of  rent  through  a  course  of 
years.  The  counsel  for  plaintiff  then  asked  what  during  these  years  have  the 
tenants  stated  as  the  ground  of  their  objection  to  their  Third-Avenue  rooms, 
and,  if  so,  have  they  given  substantially  the  same  objection,  or  a  variety  of 
objections.  Tiie  answer  was,  there  is  one  objection ;  they  made  objection  re- 
ferring to  different  objects;  different  things  in  connection  with  the  elevated 
road, — all  the  objections  refer  to  the  elevated.  Ihe  objection  was  to  dirt  and 
noise  from  the  elevated  road.  They  cannot  open  the  winddws,  because,  if 
they  do,  they  get  the  dirt  in  their  rooms,  in  the  l)est  part  of  the  house,  in  front. 
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The  question  that  called  oat  this  testimony  was  validly  excepted  to,  on  the 
ground  tliat  the  declarations  of  the  tenants  were  hearsay.  The  declarations 
did  not  accompany  the  tenants  leaving  apartments,  and  were  not  the  state- 
ment of  reasons  for  not  talcing  them.  In  either  of  such  cases,  there  might 
be  room  to  argue  that  the  declaration  was  part  of  a  transar-tion.  They  were 
but  isolated  utterances  of  different  individuals,  not  under  oath  or  subject  to 
cross-examination.  There  are  some  questions  in  this  case  which,  perhaps, 
are,like  those  on  the  same  subject  considered  in  the  Bohin  and  Somera  Case, 
(N.'  Y.  App.)  29  N.  £.  Rep.  802.  These  cases  had  not  been  decided  at  the 
time  of  the  trial  here.  It  is  not  necessary  to  pass  upon  the  question  now,  as 
the  new  trial  will  be  had  under  the  cases  in  the  court  of  appeals.  Judgment 
reversed,  and  new  trial  ordered,  with  costs  to  abide  the  event.    Ail  concur. 


IDBN  V.  SOMMBRS.! 

(Sufertor  Court  of  New  York  City,  Jury  Term.    Jannary,  1892.) 

CoHninoKiX  Sau»— SuasBQUBNT  Pubchassrb— "Housbbold  GKiodb.  " 

Oaa  fixtures  are  "household  goods,"  within  Laws  1886,  c.  495,  which  ezempts 
such  goods  from  the  operation  of  Xjaws  1884,  o.  SIS,  declaring  that  the  reservation  of 
ownership  in  a  contract  for  the  oonditlonal  sale  of  goods,  where  possession  is  given 
shall  be  void  as  to  subsequent  purchasers  and  mortgagees  in  good  faith,  unless  the 
contract  is  filed  as  required  by  law. 

Action  by  Henry  Iden  against  Isaac  Sommers  to  recover  fur  the  conversion 
of  certain  gas  fixtures  which  had  been  sold  by  plaintiff  to  one  WolfF  on  the 
installment  plan,  title  being  reserved  to  plaintiff  until  payment  of  the  price 
should  be  made.  Wolff,  without  paying  the  price,  mortgaged  the  property  to 
defendant,  who  sold  it  under  foreclosure,  which  was  the  conversion  alleged. 
A  verdict  was  directed  for  plaintiff,  and  defendant  moves  fur  a  new  trial  on 
the  judge's  minutes.    Denied. 

C.  A.  Hen*,  for  the  motion.    A.  Kling,  opposed. 

McAdau,  J.  The  property,  consisting  of  "gas  Qxturea,"  was  leased  by 
the  plaintift  to  WollT  on  the  conditional  sale  and  installment  plan,  title  to  re- 
main in  plaintiff  until  the  fixtures  were  paid  for.  While  the  property  was  in 
the  possession  of  Wolff  he  mortgaged  the  property  to  the  defendant,  who  sub- 
sequently foreclosed  his  mortgage  and  disposed  of  the  fixtures,  thereby  fiiak- 
ing  himself  liable  to  the  plaintiff, in  trover  as  for  conversion.  Lempke  v. 
Peterson,  1  City  Ct.  B.  15.  The  dpfense  is  thatthe  defendant  had  no  knowl- 
edge of  the  conditional  agreement  under  which  Wolff  held  the  property,  and 
that  the  plaintiff  having  neglected  to  file  sucli  agreement,  "with  the  condi- 
tions and  reservations  therein,"  those  providing  that  title  to  the  fixtures 
should  remain  in  the  plaintiff  until  they  were  paid  for  became  inoperative 
and  void.  Laws  1884,  c.  815.'  There  would  beforcein  thisobjectiou  butfor 
the  fact  tliat  the  act  cited  does  not  apply  to  "household  goods,"  (Laws  1885, 
c.  488;  Laws  1886,  o.  495;')  and  "gaa  fixtures"  are  "household  goods,"  within 
the  proper  muming  of  that  term.     They  are  sometimes  comprehended  by  the 

'Laws  1884,  c.  S16,  provides  as  follows :  "In  every  contract  for  the  conditional  sale  of 

goods  and  chattels  hereafter  made,  which  shall  be  accompanied  by  an  immediate  de- 
very,  and  be  followed  by  an  actual  and  continned  change  of  possession  of  the  thiags 
contracted  to  be  sold,  all  conditions  and  reservations  which  provide  that  the  ownersUp 
of  such  goods  and  chattels  Is  to  remain  in  the  person  so  contracting  to  sell  the  same,  or 
other  person  than  the  one  so  contracting  to  buy  them,  until  said  goods  or  chattels  are 
paid  for,  or  until  the  occurring  of  any  futnre  event  or  contingency,  shall  be  absolutely 
void,  as  against  subsequent  purchasers  and  mortgagees  in  good  faith,  and  as  to  them 
the  sale  shall  be  deemed  absolute,  unless  such  contract  for  .sale,  with  such  conditions 
ana  reservations  therein,  or  a  true  copy  thereof,  shall  be  filed  jtM  directed  in  the  suc- 
ceeding section  of  this  act. " 

*Iaws  1880,  c.  405,  provides  that  the  act  of  1884  "stiall  not  apply  to  household  goods : 
•  *  *  provided,  that  the  contract  for  the  sale  of  the  same  be  ezeonted  in  duplicato, 
and  one  aUpUoate  shall  be  delivered  to  the  purchaser. " 

■  Affirmed  on  appeal  to  general  term.    18  N.  T.  Supp.  779 

Digitized  by CaOOQlC 


190  MKw  YOBK  suFPUBMcm,  vol.  18.      [Supcr.  Ct  N.  Y. 

term  "furnitare,"  which  means  "that  which  farnisiies  or  whatever  is  added 
to  the  interior  of  a  house  for  use  or  convenience,"  (Bell  v.  Solding,  27  Ind. 
179;  Crosaman  v.  Baldtain,  49  CSonn.  491;  Burrill,  Law  Diet.  p.  83.)  and 
includes  brass-work,  knobs,  window  shutters,  etc.,  (Wore.  Diet.)  In  Shato 
V.  Lmke,  1  Daly,  487,  "gas  Qxtures"  are  included  in  the  terms  "articles 
of  furniture  movable  in  their  nature."  although  attaclied  by  screws,  nails, 
brackets,  etc.  See,  also,  Lawrence  v.  Kemp,  1  Duer.  363 ;  MeKeage  v.  In- 
awrawx  Co.,  16  Hun.  239.  affirmed  81  N.  Y.  38.  In  Carnagy  v.  Mood'-.nck, 
2  Munf.  234,  tlie  phrase  "household  goods"  is  defined  as  more  compreiiensi ve 
than  "furniture,"  including  everything  in  and  about  the  house  that  has  usu- 
ally been  held  and  enjoyed  therewith,  and  would  tend  to  the  comfort  and  ac- 
commodation of  the  householder.  See,  also,  9  Amer.  &  Eng.  Enc.  Law,  782, 
note  8;  Paton  v.  Sheppard,  10  Sim.  186;  Manning  v.  Purcell,  2  Smal.  &  G. 
284.  The  expression  "household  goods"  includes  every  article  of  personal 
property  in  the  house  or  on  the  premises  intended  for  ornament,  use,  or  con- 
sumption, {Dapton  V.  TUlou,  1  Bob.  N.  Y.  21^  even  coal  and  wood  provided 
for  the  use  of  the  family,  {In  re  Fnuer,  92  N.  Y.  239.)  These  articles  do  not 
lose  their  generic  character  by  being  placed  in  a  saloon  or  store,  unless  the 
intention  to  exclude  them  from  the  operation  of  the  term  "household  goods" 
is  made  apparent,  and  that  is  not  so  here.  It  is  tlie  species  of  property,  rather 
than  the  temporary  use  made  of  it,  that  determines  its  true  character  under 
the  statute.  So  considered,  it  follows  that  "gas  fixtures"  are,  by  force  of  the 
acts  of  1885  and  1886,  supra,  taken  out  of  the  operation  of  the  act  of  1884. 
supra,  requiring  conditional  sale  agreements  to  be  filed.  The  acts  of  1885 
and  1886  were  passed  in  the  interest  of  those  who  sell  "household  goods"  on 
the  installment  plan,  and  must  lie  liberally  construed  to  effectuate  tlieir  pur- 
pose. The  objection  that  a  duplicate  copy  of  the  agreement  was  not  deliv- 
ered to  AVolff  was  not  made  at  the  trial,  when  it  might  iiave  been  obviated, 
and  cannot  be  raised  for  the  first  time  now.  Cases  cited  in  Furguson  v.  In- 
vesttnent  Co.,  (City  Ct.  Jf .  Y.)  11  N.  Y.  Supp.  738.  If  the  construction  afore- 
said l>e  correct,  the  verdict  in  favor  of  the  plaintiff  was  properly  directed,  and 
Uie  motion  for  a  new  trial  must  be  denied. 


Gould  v.  Walbbidqb. 
{Suverior  Court  of  Neto  York  City,  General  Term.    March  U,  1898.) 

COKPOBAnONS— RbNDITION  Of  StaTEKENTS — ACTION  FOB  FENilLTT. 

In  an  action  afirainst  the  treasurer  of  a  manufacturing  corporation  to  recover  a 
penalty  for  failure  to  render  a  statement  of  the  affairs  of  the  company  to  a  stock- 
oolder,  the  only  question  was  as  to  whether  the  treasurer  had  been  properly  elected 
such,  and,  the  evidence  on  that  point  being  conflicting,  the  finding  of  the  jnry  was 
conclusive. 

Appeal  from  jury  term. 

Action  by  Jolin  H.  Gould  against  Franks.  Walbridge.    From  a  judgment 
for  plaintiff,  defendant  appeals.     Affirmed. 
Argued  before  Sedowick,  C.  J.,  and  Gildersleeve,  J. 
E.  L.  Collier,  for  appellant.    Beattya  &  Low,  for  respondent. 

GiLDEHSLEEVE,  J.  This  actiou  was  brought  by  the  plaintiff  to  recover  a 
penalty  of  $340,  under  section  27  of  the  manufacturingcorporation  act  of  1848, 
and  acts  amendatory  thereof  and  supplemental  thereto,  from  the  defendant, 
as  treasurer  of  the  John  II.  Gould  Company,  for  not  rendering  to  the  plaintiff 
a  statement  of  the  affairs  of  said  company  when  requested  by  plaintiff  so  to 
do.  It  is  fully  established  by  the  pleadings  and  the  evidence  that  the  plain- 
tiff was  entitled  to  Serve  a  notice  to  render  a  statement  of  the  affairs  of  said 
company,  and  that  he  did  duly  serve  such  a  notice  on  the  defendant,  as  treas- 
urer of  the  company,  on  July  2, 1890,  and  that  defendant  neglected  tu  render 
such  statement  up  to  the  20th  day  of  August.  I89U,  the  day  of  the  commence- 
ment of  this  action.     Tlie  language  of  the  statute  is  as  follows:  "Whenever 
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any  person  or  persona  owning  five  per  cent,  of  the  capital  stock  of  any  company 
not  exceeding  one  hundred  thousand  dollars,  or  any  person  or  persons  own- 
ing three  per  cent,  of  the  capital  etock  of  any  company  exceeding  one' hun- 
dred thousand  dollars,  formed  under  the  provisions  of  tliis  act,  shall  present 
a  written  request  to  the  treasurer  thereof  that  they  desire  a  statement  of  the 
affairs  of  such  company,  it  shall  be  the  duty  of  such  treasurer  to  make  a  state- 
ment of  the  affairs  of  said  company  under  oath,  embracing  a  particular  ac- 
count of  all  Us  assets  and  liabilities,  in  minute  detail,  and  to  deliver  such  state- 
ment to  the  person  who  presented  the  sai^l  written  request  to  said  treasurer 
within  twenty  days  after  such  presentation,  and  shall  also,  at  the  same  time 
and  place,  keep  oi}  file  in  his  oliice,  for  six  months  thereafter,  a  copy  of  such 
statement,  which  shall  at  all  times  during  business  hours  be  exhibited  to  any 
stockholder  of  said  company  demanding  an  examination  thereof.  Sucb 
treasurer,  however,  shall  not  be  required  to  deliver  such  statement  in  the 
manner  aforesaid  oftener  than  once  in  any  six  months.  If  such  treasurer 
shall  neglect  or  refuse  to  comply  with  any  of  the  provisions  of  this  act,  he 
shall  forfeit  and  pay  to  the  person  presenting  said  written  request  the  sum  of 
fifty  dollars,  and  the  further  sum  of  ten  dollars  for  every  twenty-four  hours 
thereafter,  until  such  statement  shall  be  furnished,  to  be  sued  for  and  recov- 
ered in  any  court  having  cognizance  thereof."  The  only  questions  in  the  case 
are  purely  questions  of  fact,  and  were  correctly  submitted  to  the  jury  by  tlie 
learned  trial  judge  in  the  following  language:  "  Counsel  have  agreed  that  there 
are  but  two  propositions  in  the  case  for  you  to  consider.  The  first  is,  was  the 
defendant  treasurer  of  the  company  at  the  time  when  the  notice  was  served 
upon  him?  Of  course,  if  be  was,  he  is  liable,  because  the  answer  admits  that 
be  never  gave  the  information  desired  until  tlie  books  were  handed  to  the  pres- 
ident, which  was  about  the  20th  of  August.  If  he  was  not  treasurer,  of  course 
he  was  not  liable.  With  respect  to  that,  you  can  consider  two  questions:  First. 
Was  he  elected  treasurer?  S^«co»<f.  Was  the  election  by  ballot?  With  respect 
to  that,  the  evidence  is  conflicting.  You  have  heard  the  testimony  of  Mr.  BaU 
eslitr  and  the  plaintifF  with  respect  to  the  method  of  election,  and  you  have 
heard  the  testimony  of  the  defendant  and  his  secretary.  You  must  determine 
from  it  whether  or  no  this  defendant  was  elected  by  ballot  as  treasurer  of  that 
company.  If  he  was,  then  he  beciime  its  treasurer,  and  continued  so  up  to  the 
time  he  was, served  with  this  notice,  unlefls  in  the  interval  he  resigned."  The 
jury,  by  their  verdict,  on  all  the  evidence,  found  that  the  defendant  was  duly 
elected  treasurer,  and  that  he  continued  to  be  such  up  to  the  time  of  the  serv- 
ing of  the  notice.  This  finding  is  conclusive.  There  are  no  exceptions  to 
the  admission  or  exclusion  of  evidence  that  are  of  sutticient  importance  to  re- 
quire discussiou.  The  judgment  and  order  appealed  from  are  affirmed,  with 
coats. 


FiSKE  V.  BOOERS  et  dl, 

(Superior  Court  of  New  York  City,  Oeneral  Term.    Uarcta  14, 1892.) 

Hbcbasiics'  Liens — Suvficibnct  of  Notiob. 

Under  Laws  18^  c.  41U,  S 1825,  requiring  that  a  notice  of  a  lien  on  moneys  dne  by 
the  city  of  New  York  to  a  contractor  shall  state  the  amount  of  the  lien,  and  from 
whom  the  same  is  due  to  claimant,  a  notice  which  states  that  the  amount  claimed 
was  dne  by  a  contractor  under  a  contract  made  with  his  agent,  when  the  fact  was 
that  the  alleged  agent  was  a  subcontractor,  and  not  an  agent,  and  that  the  money 
was  due  from  him,  and  not  from  the  contractor,  is  insufficient. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  .losepli  W.  Fiske  against  Jolin  Rogers  and  others.  From  a 
judgment  for  plaintiff  and  for  defendants  otiier  than  Kugers,  the  said  Rogers 
appeals.     Reversed. 

Argued  before  Sedowick.  C.  J.,  and  Dugro  and  Gildersleeve.  JJ. 

Dudley  R.  Horton,  toi  appellant.  8.  D.  Setoards,  Albert  H.  AtterbuTff, 
John  Brooki  Leavitt,  and  L.  Laffin  Kellogg,  for  respondent. 
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Per  Cubiah.  The  action  was  to  determine  the  right  of  the  parties,  un- 
der notices  of  lien,  to  money  dne  under  a  contract  made  with  the  city.  As 
to  most  of  the  lienors  there  is  a  fundamental  consideration  which  will  dispose 
of  the  appeal  as  to  them.  It  was  found  below  that  the  notices  of  lien  filed 
by  them  were  valid.  Volume  2.  §  1825.  c.  410,  Laws  1882.  That  section  re- 
quires that  a  notice  shall  state  the  amount  of  the  claim,  and  from  whom  due; 
whereas  the  notices  now  in  view  stated  in  legal  effect  that  the  amount  claimed 
was  due  by  Rogers,  the  contractor  with  the  city,  under  a  contract  made 
by  Sogers  through  his  agent,  one  Fortunate.  The  referee  found  that  this 
was  not  in  accordance  with  the  facts,  which  were  that  Fortiinato  was  not 
the  agent  of  Rogers,  and  the'  contracts  were  made  with  Fortunalo,  who  was  a 
subcontractor  of  Rogers.  The  notices  were  therefore  not  within  the  statute, 
and  were  not  the  foundations  of  liens.  The  judgment  that  was  in  favor  of 
the  plaintiff  and  the  defendants  Smith,  Brandell,  and  Curtis  &  Blaisdell  should 
be  reversed,  and  a  new  trial  ordered,  with  a  single  bill  of  costs,  to  abide  the 
event.  The  notice  of  lien  filed  by  defendants  Kitch  was  objected  to  on  tlie 
ground  that  the  contract  made  with  defendant  Rogers  was  in  reality  made 
with  a  firm  to  which  the  defendants  Kitch  had  succeeded ;  but  the  notice  stated 
that  it  was  made  with  thedefendant.  This  matter  was  notopen  for  litigation. 
The  appellants  in  this  answer  "a£Brmatively  allege  that  they  entered  into  a 
contract  with  said  defendants  Rltch  to  furnish  stone,  as  alleged  in  this  com- 
plaint." The  objection  to  the  notice  should  not  bo  sustained.  The  facts 
connected  with  the  claim  of  the  Ritches  cannot  be  examined,  because  it  does 
not  appear  that  all  the  evidence  is  in  the  case  that  was  settled.  The  judg- 
ment as  to  the  respondents  Bitch  should  be  alHrmed,  with  costs.  No  ground 
has  been  claimed  for  reversing  the  judgment  in  favor  of  Rogers.  Itistliere- 
fore  afllrmed,  with  costs.    All  concur. 


NUNAN  V.  DOTLE. 

.  {Superior  Court  of  New  York  CUy,  Oeneral  Term.    March  U,  1898.) 

HSCHAKICB'   LiXNg— BCBSTAKTIAI.  FbBFORMANCE  OF  CoifTRACT. 

Babstantial  performance  of  a  building  coDtract  entitles  the  contractor  to  a  Uen. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  James  Nunan  against  Andrew  T.  Doyle.    From  a  judgment  for 
plaintift,  defendant  appeals.    Affirmed, 
Argued  before  Sedowic£,  C.  J.,  and  Dttgro  and  Gildebsi.eeve,  JJ. 
Charles  J.  Hardy,  for  appellant.     William  Stone,  for  respondent. 

Duoro,  J.  This  is  an  appeal  from  a  judgment  in  favor  of  the  plaintifT. 
The  action  was  brought  to  foreclose  a  mechanic's  lien.  The  amount  claimed 
to  be  due  was  81i614,  and  whs  for  a  balance  upon  a  contract  of  $14,680,  and 
for  extra  work.  The  recovery  was  for  81,063.60.  The  appellant  claims  that 
the  lien  was  invalid,  and  seems  to  rely  greatly  upon  a  finding  of  fact  which 
is,  in  effect,  that  the  work  covered  by  the  contracts  was  not  yet  completed  at 
the  time  of  the  trial.  That  a  substantial  completion  was  not  referred  to  in 
this  finding  is  evidenced  by  the  fourth  finding,  which  reads:  "That  before 
the  14th  day  of  July,  1890,  plaintiff  had  substantially  completed  the  plaster- 
ing work  required  to  be  done.  *  ♦  *"  The  case  shows  that  the  referee 
found  that  plaintiff  had  substantially  performed  the  contract  und  work  for 
which  he  Bled  the  lien.  Allowance  was  madefor  the  lack  of  full  performance. 
Hollister  v.  Mott,  (Sup.)  10  N.  Y.  Supp.  409,  is  satisfactory  authority  that  a 
recovery  ought  not  to  be  defeated  upon  the  ground  that  there  was  not  full 
performance  by  the  plaintiff.  Substantial  performance  will  suffice.  I  have 
examined  the  exceptions  which  appear  in  the  case,  and  find  no  error  which 
warrants  a  reversal.  The  judgment  should  be  affirmed,  with  costs  and  dis- 
l)ursement8.    All  concur. 
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LoTELL  at  al.  V.  Srba. 

(Superior  Court  ctf  New  York  City,  General  Term.    March  14, 1893.) 

L  Tbotib  xhd  Convbrsion — Stolbjt  Pbopf.btt. 

The  owner  of  stolen  property  may  maintain  an  action  for  conversion  against  a 
hmia  fide  purchaser  thereof. 
2.  Bamb— Testikont  or  Thibt— Cobbobobation. 

In  such  action,  a  verdict  against  defendant  was  chiefly  founded  on  the  testimony 
of  the  thief.  Held,  that  be  was  sufficiently  corrohorated  by  the  fact  that  the  box 
containing  the  property  was  empty,  that  be  had  an  opportunity  to  steal  the  same, 
and  that  he  was  caught  at  defendant's  place  of  business  attempting  to  sell  a  por- 
tion of  the  property. 
8.  Same— Measure  of  Dahaoes— Bpbciai.  Value  or  Propbbtt. 

Wbere  the  property  in  question  consisted  of  stereotype  plates  of  little  or  no  mar- 
Icetable  value,  their  special  value  to  plaintifT,  a  book  publisher,  and  not  their  valne 
to  defendant  as  old  metal,  was  properly  taken  as  the  measure  of  his  damages. 

Appeal  from  jury  term. 

AcUon  by  Frank  F.  Lovell  and  others  against  Dennis  Shea  for  conversion. 
From  a  jadgment  for  plaintiffs,  defendant  appeals.     Affirmed. 

Argued  before  Buobo  and  Gildebslekve,  JJ. 

Johnston  <ft  Johnston,  for  appellaut.  Carter,  Plnney  t&  Kellogg,  for  re- 
spondents. 

OiLDEnaLBEVE,  J.  The  complaint  alleges  the  wrongful  conversion  by  de- 
fendant of  a  quantity  of  stereotyped  book-plates  of  the  total  value  of 
91,017.75,  the  property  of  plaintiffs.  The  plaintiffs  are  publishers.  The  de- 
fendant is  a  paper  stock  and  metal  dealer  and  generul  junkman.  It  is  claimed 
by  the  plaintiffs  that  one  Andrew  J.  McKenna,  an  employe  of  plaintiffs,  stole 
the  plates,  and  sold  them  to  the  defendant.  The  issues  raised  by  the  plead- 
ings and  submitted  to  the  jury  for  determination  were:  (1)  The  uwnershipof 
the  plates  by  plaintiffs;  (2)  the  larceny  of  them  by  McKenna;  (3)  their  pur- 
chase by  defendant;  and  (4)  their  value.  The  trial  resulted  in  a  verdict  in 
favor  of  the  plaintiffs  fur  the  sum  of  8449.84.  The  action  was  properly 
brought  When  a  chattel  once  passes  feloniously  from  the  possession  of  the 
lawful  owner,  no  subsequent  holder  can  acquire  any  title  thereto,  except  by 
consent  of  the  owner.  A  bona  fide  purchaser  of  stolen  goods  for  value,  act- 
ing in  ignorance  of  the  fact  that  he  was  dealing  with  stolen  goods,  acquires 
no  right  of  property  therein  by  such  purchase.  He  has  no  more  rights  than 
the  thief.  The  right  of  property  is  absolute  and  inherent  in  tlie  owner. 
Blackstone  says:  "The  origin  of  private  property  is  probably  founded  in  nat- 
ure; *  *  *  but  certainly  the  modiflcations  under  which  we  at  present 
find  it,  the  method  of  conserving  it  in  the  present  owner,  and  of  translating 
it  from  man  to  man,  are  entirely  derived  from  society,  and  are  some  of  those 
civil  advantages,  in  exchange  for  whicii  every  individual  has  resigned  a  part 
of  bis  natural  liberty.  The  laws  of  England  are,  therefore,  in  point  of  honor 
and  justice,  extremely  watchful  in  ascertaining  and  protecting  this  right." 
Chase's  Bl.  Comm.  p.  78.  "The  general  rigiit  of  dominion  which  the  owner 
of  a  chattel  has  in  it  entitled  him  to  the  use  of  it  at  all  times  and  in  all  places." 
Povides  V.  Willoughby,  8  Mees.  &  W.  540.  Nocountry  has  attributed  greater 
importance  (o  this  right  than  our  own.  Our  laws  recognize  it  as  neci>ssary 
to  our  happiness  and  prosperity,  and  throw  around  it  the  strongest  safeguards. 
"Conversion  is  an  unauthorized  act,  which  deprives  another  of  liis  properly 
permanently  or  for  an  indefinite  tima  Wrongful  intent  is  not  an  essential 
element  in  a  conversion.  It  is  enough  that  the  rightful  owner  has  been  de- 
prived of  his  property  by  some  unauthorized  act  of  another  assuming  domin- 
ion or  control  over  it."  See  Boyce  v.  lirvcktoay,  31  X.  Y.  490:  Connah  v. 
Hall.  28  Wend.  462.  If  McKenna  stole  the  plaintiffs'  stereotyi  ed  book- 
plates,  and  sold  and  delivered  them  to  the  defendant,  who  purchased  them, 
V.18N.Y.8.n0.2— 13 
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even  In  the  ordinary  course  of  business,  and  without  guilty  knowledge,  the 
defendant  is  liable  to  the  plaintiffs.    See  Petue  t.  Smith,  61  N.  Y.  477. 

The  question  of  demand  does  not  arise  in  this  case.  The  defendant  admits 
In  his  answer  tliat  plaintiffs  demanded  a  return  of  the  chattels,  or  payment  of 
the  value  tliereof.  If  credit  is  given  to  the  testimony  offered  by  the  plaintiffs, 
then  the  defendant  received  the  chattels  into  his  possession,  and  assumed  do- 
minion over  them.  Under  such  circumstances,  no  demand  is  necessary  to 
snstain  an  action  for  conversion.  It  is  only  where  a  defendant  has  exercised 
no  act  of  ownership  over  the  property,  and  has  proceeded  In  good  faith,  that 
a  demand  and  refusal  are  necessary  to  pat  him  in  the  wrong,  and  render  him 
guilty  of  conversion.    See  Pease  v.  Smith,  supra. 

AVe  do  not  feel  called  upon  to  discuss  the  position  taken  by  tlie  learned  coun- 
sel for  the  respondents  that  the  appellant  is  not  entitled  to  claim,  on  this  ap- 
peal, that  the  verdict,  so  far  as  it  dnds  that  defendant  received  the  chattels  in 
question,  is  Insufficiently  supported  by  the  evidence,  because  he  did  not  ask 
the  court  to  direct  a  verdict  in  the  defendant's  favor  on  tliat  ground.  We 
think  the  technical  rule  that  this  proposition  invokes  may  be  safely  disre- 
garded. We  are  of  the  opinion  that  the  verdict  is  fully  and  sufficiently  sup- 
ported by  the  evidence.  True,  the  plaintiffs'  main  witness,  McKenna,  upon 
whose  testimony  the  verdict  Is  largely  based,  is  an  acknowledged  thief.  It 
may  fairly  be  presumed  that  his  motives  to  make  out  a  good  cause  for  the 
plaintiffs  are  strong.  But  lie  is  not  entirely  uncorroborated.  The  boxes 
that  contained  the  chattels  are  empty.  McKenna  had  an  opportunity  to 
steal  the  pintes,  and  as  to  one  lot  he  was  caught  by  a  reliable  witness  red- 
handed,  with  them  In  his  possession,  and  at  the  defendant's  place  of  bus- 
iness, attempting  to  sell  them.  The  jury  could,  without  doing  violence  to 
the  law,  believe  the  thief,  although  uncorroborated.  The  learned  trial  judge 
most  prudently  and  wisely  omitted  no  proper  warning  to  the  jury  as  to  the 
caution  they  should  observe  In  receiving  the  testimony  of  such  a  witness  as 
McKenna.  Hesaid:  "Aman  in  McKenna's  situation  is  to  be  believed  with 
hesitation.  *  *  *  You  must  be  on  your  guard  against  aman  that  has 
committed  such  an  offense  as  McKenna  did."  Certainly,  the  defendant's 
rights  in  this  regard  were  fully  protected.  In  Pease  v.  Smith,  supra,  the 
court  of  appeals  say:  "The  most  the  judge  can  do  is  to  caution  them  [the 
jury]  to  weigh  such  testimony  with  care  and  close  scrutiny.  All  testimony, 
when  once  admitted  in  the  case,  is,  in  general,  for  the  jury  to  consider, 
whether  it  be  that  of  an  accomplice  in  crime  or  of  a  person  discredited  as  to 
his  general  character,  or  not  strictly  regardful  of  the  truth." 

On  the  question  of  value  the  learned  counsel  for  the  defendant  earnestly 
contends  that  there  is  no  legal  proof  of  the  value  of  the  plates,  and  that  the 
coui:t  erred  in  the  rule  of  damages  stated  to  the  jury.  These  are  his  princi- 
pal contentions:  The  value  of  the  plates  depended  upon  their  condition  at 
the  time  of  the  conversion.  The  damaged  plates  had  no  value,  except  as  old 
metal, — three  or  four  cents  a  pound,  as  testified  to  by  defendant.  Of  the 
1,357  plates  stolen  by  McKenna,  according  to  his  own  testimony,  only  74 
were  broken.  He  says:  "I  battered  them  myself  with  a  hammer  or  ax. 
I  know  all  the  rest  were  not  broken,  and  in  good  condition.  I  took  them 
out  of  the  boxes."  This  testimony  is  uncontradicted,  and  Its  weight  depends 
entirely  upon  the  degree  of  credibility  placed  upon  McKenna's  evidence.  As 
we  have  already  seen,  the  jury  saw  fit,  under  proper  instructions,  to  give 
substantial  credit  to  McKenna's  testimony.  Ko  objection  was  made  to  the 
admissiliility  of  any  of  the  evidence  as  to  value,  and  the  only  question  raised 
is  as  to  whether  it  furnished  any  reasonable  basis  for  the  finding  of  the  jury. 
The  plaintiffs  called  Edward  Lovell,  an  employe  of  the  United  States  Book 
Company,  and  formerly  in  the  employ  of  the  plaintiffs  as  general  superintend- 
ent of  the  press-room,  who  testilied  that  in  the  course  of  business  the  plates 
of  the  firm  came  under  his  inspection.    He  testified  as  follows:    "I  have 
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been  In  tbe  printing  and  publishing  business  all  mj  life.  We  handled  a 
great  many  stereotyped  plates  like  these  in  question.  *  *  *  In  tbe  course 
of  my  experience  I  have  bought  and  sold  a  great  many  stereotype  plates. 
Question.  From  your  experience  in  the  business,  are  you  familiar  with  the 
values  of  stereotype  plates  like  those  in  question  in  this  action?  Answer. 
Yes,  sir.  •  •  •  I  ought  to,  be  competent  to  judge  what  their  value  is. 
*  •  •  A  plate  is  never  put  back  in  the  vault  imperfect  These  plates 
were  in  good  condition.  I  know  bow  many  plates  there  were  belonging  to 
each  of  these  volumes.  Q.  Now  state  to  tbe  jury  and  the  court,  from  your 
experience  in  the  business,  and  from  your  knowledge  of  the  condition  of 
these  plates,  what  their  value  was  when  the  witness  McKenna  testifies  to 
having  taken  them.  A.  We  value  them  at  seventy-flve  cents  a  page.  It 
makes  a  total  value  of  $1,017.75."  No  exception  was  taken  to  tbe  admission 
of  this  evidence,  and  there  is  an  entire  absence  of  testimony  in  contradic- 
tion.  It  is  ample  basis  as  to  value  upon  which  to  rest  a  verdict.  It  is  man- 
ifest that  tbe  value  placed  upon  the  plates  by  this  witness  was  the  actual 
value  to  the  owner.  The  plates  were  adapted  to  the  special  use  of  printing 
the  books,  the  contents  of  which  in  type  form  they  bore  upon  their  surface, 
and  were  not,  strictly  speaking,  marketable  property,  readily  salable  or  pro- 
curable in  the  market.  They  had  a  special  vahie  to  the  plaintiffs  in  tbe  bus- 
iness in  wliich  they  were  engaged.  The  witness  had  shown  himself  compe- 
tent to  testify  as  to  their  special  value,  and,  in  our  opinion,  it  was  tbe  cor- 
rect measure  of  damages.  "If  the  property  have  little  or  no  marketable 
value,  the  actual  value  to  the  owner  is  the  just  rule.  Tbe  jury  may  con- 
sider the  cost  of  replacing  tbe  property."  11  Sedg.  Dam.  p.  474.  "Such 
property,  [stereotype  plates,]  in  market,  would  be  worth  comparatively  noth- 
ing, but  to  the  owner  it  might  be  of  great  value;  and  that  would  be  a  very 
inequitable  and  harsh  rule  that  limited  bis  recovery  against  a  person  con- 
verting it  to  its  market  value,  whicb  would  really  be  but  little,  if  anything, 
more  than  the  value  of  tbe  material.  In  such  cases  it  is  held  that  the  meas- 
ure of  the  recovery  is  tbe  fair  value  of  such  property  to  the  plaintiff."  See 
Wood's  Mayne,  Dam.  p.  340.  "The  actual  value  to  one  who  owns  and  has 
uses  for  them  Is  the  just  rule  of  damages  in  an  action  against  one  who  con- 
verts them  to  his  own  use."  Heald  v.  MacGouxm,  (Com.  PI.  N.  Y.)  6  N. 
Y.  Snpp.  450-;  attckney  v.  Allen.  10  Gray,  352;  SiMrkey  v.  Kelly,  60  N.  Y. 
676;  WetOe  v.  Baviland,  69  N.  Y.  448;  Wright  v.  Bank.  110  N.  Y.  287,  18 
N.  £.  Bep.  79.  In  all  cases  of  conversion,  except  where  punitive  damages 
are  allowable,  the  true  rule  to  be  adopted  rests  upon  the  fundamental  theory 
which  affords  the  plaintiff  a  just  indemnity  for  the  loss  he  has  sustained. 
The  market  value  of  these  plates  as  "old  metal"  is  not  compensation  to  the 
plaintiffs.  The  actual  value  to  the  plaintiffs  for  use  in  their  business  is  tlie 
proper  rule  of  damsges.  No  other  rule  will  secure  to  them  just  indemnity. 
The  evidence  warranted  the  jury  in  placing  a  much  higher  value  upon  the 
plates  than  the  sum  found  by  their  verdict. 

We  can  find  nu  error  in  the  instruction  from  the  court.  Tbe  question  of 
value  was  fairly  left  to  the  jury  upon  the  evidence,  which,  we  have  already 
said,  vAa  sufficient.  The  case  is  free  from  any  exception  to  the  admission 
or  exclusion  of  evidence  that  demands  consideration.  It  follows  that  the 
Judgment  and  order  appealed  from  must  be  affirmed,  with  coat*. 


McOabbt  v.  New  York  &  H.  R.  Co. 
(Superior  Court  of  New  Tork  City,  Oenernl  Term.    March  14, 1898.) 

1.  HaSTBB  ABD  SBKVAKT— INJURIBS  to  SsRVANT — ViCIOTTS  HOKSB — Evn>S]fCB. 

Plalntifr,  a  bostier,  in  the  emplo.r  of  defendant  street-railroad  company,  was 
kicked  and  bitten  by  a  vicious  borse  while  he  was  feeding  it.  Held,  that  notice  of 
the  vicious  character  of  the  horse  to  a  superintendeat  of  tbe  stable,  and  to  a  supe- 
rior bostier  of  lesser  authority  than  the  superintendent,  having  other  hostlers  un- 
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der  him,  was  notice  to  the  company,  and  that  the  (xneatloQ  of  notice  to  them  waa 
properly  submitted  to  the  jury. 
8.  Same— Imputed  Notice. 

The  fact  that  a  stable-man  had  told  the  superior  hostler  that  the  horse  was  vi- 
cious was  sufficient  to  put  defendant  on  inquiry  respecting  its  character,  and,  in  the 
absence  of  inquiry,  to  oharge  it  with  notice  of  its  viciousness. 
S.  Same— iNSTRucTioHS. 

The  court  properly  refused  to  charge  that  if  the  horse,  from  the  time  of  its  pur- 
chase by  defendant,  had  been  properly  fed  and  cared  for  by  plaintiff,  without  hav- 
ing attacked  or  injured  any  one  while  being  fed  and  cared  for,  defendant  was  jus- 
tified in  believing  it  safe,  and  that  plaintiff  could  not  recover. 
4.  Same— DuTT  of  llAaxBlt. 

The  court  property  instructed  the  jury  that  defendant  owed  a  duty  to  plaintiff  to 
instruct  him  as  to  the  character  of  the  horse. 
B,  Same— Instbuctions. 

The-court  properly  refused  to  charge  that  plaintiff,  in  order  to  recover,  must  sat- 
isfy the  jury  that  the  horse  had,  prior  to  the  accident,  done  mischief  similar  in 
character  to  that  complained  of,  and  that  defendant  knew  it. 

Appeal  from  jury  term. 

Action  by  Anthony  McGarry  against  the  New  York  &  Harlem  EUilroad 
Company.    From  a  judgment  for  plaintiff,  defendant  appeals.    Affirmed. 
Argued  before  Sedgwick,  C.  J.,  and  Gilderslkeyb,  J. 
M.  H.  Uurachberg,  for  appellant.    Francis  C.  Devlin,  for  respondent. 

Sedgwick,  C.  J.  The  action  is  for  damages  alleged  by  the  complaint  to  have 
^en  suffered  by  the  plaintiff  from  his  being  bitten  and  kicked  by  a  vicious 
4ind  dangerous  horse,  known  by  the  defendant  to  be  vicious  and  dangerous. 
At  the  time  of  the  occurrence  the  plaintiff  was  employed  by  the  defendant  as 
liostler,  and  it  was  part  of  his  duty  to  care  for  the  horse.  When  he  was  in- 
jured lie  was  in  the  stall,  about  to  feed  the  horse. 

The  first  position  taken  tor  the  appellant  is  that  there  was  no  evidence  that 
the  horse  was  dangerous  and  vicious,  or  accustomed  to  attack  and  hurt  any 
person  handling  and  caring  for  him.  On  the  circumstances  in  evidence,  and 
on  inferences  that  might  be  drawn  from  them,  the  plaintiff  was  entitled  to 
the  judgment  of  the  jury  on  this  point. 

It  is  further  argued  that,  if  the  horse  was  vicious,  there  was  not  the  slight- 
«st  proof  that  the  defendant  knewit.  On  the  trial  the  plaintiff  claimed  thatthe 
relation  of  the  employes  of  the  defendant  was  of  such  a  kind  that  their  knuwl- 
-edge  was  the  knowledge  of  the  defendant.  One  of  these,  named  Totten,  was 
the  superintendent  of  the  stable,  which  contained  about  1,0U0  horses.  It  was 
the  duty  of  the  defendant  to  the  plaintiff,  as  its  employe,  to  use  a  reasonable 
degree  of  observation  to  ascertain  the  character  of  the  horses,  and  to  prevent 
any  horse  that  was  dangerous  being  kept  in  a  stall  for  the  work  of  a  man 
upon  it.  If  Totten  was  in  the  performance  of  this  duty  upon  the  delegation 
of  the  defendant, — and  that  was  a  question  of  fact  proper  for  the  jury, — the 
jury  might  have  also  competently  found  that  Totten  was  informed  of  the 
viciousness  of  the  horse,  and  for  that  reason  had  caused  him  to  be  transferred 
from  one  floor  to  another.  Under  the  circumstances  proved,  it  should  be 
held  that  Totten's  knowledge  was  the  knowledge  of  the  defendant. 

The  other  employe  was  one  McQuaid.  His  employment  did  not  have  as 
wide  a  scope  as  that  of  Totten.  In  the  stable  he  assisted  in  grooming  horses, 
but  be  was  not  a  mere  groom.  He  had  charge,  with  two  or  three  men  under 
bim,  of  a  gang  of  16  horses.  There  were  particular  circumstances  tending 
to  show  that  he  was  a  servant  of  more  authority  than  the  grooms.  The  evi- 
dence was  such  thatthe  jury  would  be  authorized  to  Qnd  that  part  of  Mc- 
Quaid's  duties  was  to  look  generally  after  the  horses  in  his  charge,  to  notice 
whether  any  were  vicious,  and  to  cause  its  removal,  or  that  a  groom  should 
not  be  sent  into  the  stall  with  it.  If  such  were  the  CHSe,  he  was  an  a^ent  of 
the  department  in  this  regard,  and  they  were  bound  by  his  knowledge. 
Tliere  was  testimony  for  the  jury  that  McQuaid  had  knowledge  that  the  horse 
was  dangerous. 
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The  learned  counsel  for  the  appellant  objects  that  tlie  jitdq^e  left  it  to  the 
jury  to  say  whether  the  knowle:lge  of  McQuaid  was  the  knowled<;e  of  the  de- 
fendant. The  objection  would  be  well  founded  if  the  testimony  incontro- 
Tortibly  showed  that  the  relation  of  McQuaid  to  the  defendent  was  such  that 
his  linowledge  could  not  be  imputed  to  defendant.  As  we  have  already  saidr 
the  jury  could  Qnd  that  the  testimuny  as  to  McQuaid's  employment  signified 
that  he  was  in  the  place  of  the  defendant,  performing  certain  duties,  which 
they  were  boand  directly  to  the  plaintiff  to  perform.  The  court  was  asked 
for  defendant  to  charge  the  jury  that,  even  if  the  men  employed  in  the  stable 
to  keep  and  take  care  of  the  horses  did  know  of  the  horse's  viciousness,  that 
fact  did  not  charge  the  d:'fendant  with  notice  or  knowledge.  The  court  cor- 
rectly refused  to  make  this  charge.  The  charge  included  McQuaid.  and  we- 
have  already  held  that,  for  the  purpose  involved,  the  jury  might  And  he  held 
the  place  of  the  defendant.  It  was  objected  to  the  counter-charge  that  if 
Tait,  a  stable-man,  told  McQuaid  that  the  horse  was  vicious,  that  was  sulfl- 
cient  to  put  the  defendant  on  inquiry,  and  that,  if  the  defendant  did  not  in- 
quire, the  jury  could  find  that  they  bad  notice  that  the  horse  was  vicious. 
This  charge  seems  correct,  when  viewed  with  that  part  of  the  charge  that  in- 
structed the  jury  to  find,  in  substance,  whetlieritwas  part  of  McQuaid's  duty 
to  oliserve  what  was  the  character  of  the  horse.  The  court  made  a  specific- 
reference  to  this,  by  saying  that,  if  McQuaid  was  the  person  in  charge  of  the 
horse,  then  such  a  notice  to  McQuaid  would  l>e  notice  to  the  defendant,  and 
put  it  on  inquiry.  There  was  nothing  objectionable  in  the  charge  that  this 
inquiry,  if  made  by  McQuaid.  would  have  undoul>tedly  resulted  in  ascertain- 
ing what  sort  of  a  horse  it  was.  From  the  testimony  in  the  case  there  is  nO' 
doubt  that  McQuaid  could  have  learned  the  character  of  the  horse  as  it  was. 

The  defendant  excepted  to  the  refusal  of  the  court  to  charge  that  if  the 
horse,  from  the  time  of  his  purchase  by  defendant,  had  been  fed  and  cared  for 
in  the  manner  the  plaintiff  was  required  to  feed  and  care  for  him,  without,, 
to  the  defendant's  knowledge,  attackin»  or  injuring  any  person  while  so  being 
fed  and  cared  for,  the  defendant  was  justified  in  believing  that  it  was  sfife  for 
the  plaintiff  to  feed  and  take  care  of  him,  and  the  plaintiff  could  not  recover. 
The  request  does  not  seem  to  have  been  correct.  If  the  defendant  had  na 
knowledge  of  whether  the  horse  was  dangerous  in  the  stall  or  wh'''ther  be 
was  not,  a  belief  that  he  was  not  dangerous  would  not  have  been  JMStified. 

There  was  an  objection  to  the  court  instructing  the  jury  to  And  .whether 
the  defendant  owed  a  duty  to  plaintiff  to  instruct  him  with  respect  to  the 
character  of  the  horse  In  question.  There  was  such  a  duty  if,  as  the  jury 
might  find,  the  horse  was  dangerous,  and  known  to  be  so  by  McQuaid,  who 
put  the  plaintiff  to  work  upon  the  horse.  The  employment  Wiis  to  attend  to 
horses  not  vicious  or  dangerous.  If  the  plaintiff  were  ordered  to  tend  a  horse 
that  was  dangerous  and  vicious,  it  was  the  diity  of  the  employer  to  warn  the 
servant  of  the  character  of  the  risk  he  was  about  to  take,  if  it  were  known  to 
the  employer.  The  court  refused  to  charge  that  the  plaintiff,  in  order  to  re- 
cover, must  satisfy  the  jury  that  the  horse  in  question  had,  prior  to  the  acci- 
dent, done  mischief  similar  in  character  to  that  complained  of,  and  that  the 
defendant  knew  it.  The  refusal  to  charge  was  correct;  for  it  was  sufficient 
to  create  liability  on  this  point  that  what  the  defendant  knew  previously  of 
the  disposition  and  conduct  of  the  horse  would  lead  a  reasonable  mind  to  Infer 
that  the  horse  was  likely  to  behave  as  he  did  in  the  present  instance.  The 
defendant  requested  a  charge  that  the  declarations  of  the  men  employed  by 
the  defendant  in  the  stable  and  shop,  as  to  the  habit  and  disposition  of  the 
horse,  are  not  competent  or  sufficient  to  charge  the  defendant  with  knowl- 
edge. This  was  charged  by  the  court,  and  then  there  was  a  charge  as  to  the 
effect  of  such  declaratiops,  if  they  were  made  to  McQuaid.  This  subject  has 
already  been  referred  to.  .There  was  no  error.  Judgment  and  order  affirmed, 
with  costs. 
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Galubaoheb  v.  ITeuuan  et  al. 

(Superior  Court  of  New  Tork  City,  Oeneral  Term.    March  U,  1892.) 

IxvAKor— Eqoitt  Jobudiotiok — Fatmbnt  of  Jddombmt  vob  JxrAjm  into  Uoubt. 

Where,  in  an  action  by  an  infaat  by  guardian  ad  litem  to  recover  damages.  In 
which  the  guardian  had  not  given  eeonrity  for  such  moneys  as  be  shoDld  receiTe, 
and  waa  nnable  to  do  so,  and  in  which  plalntifr  recovered  judgment,  It  was  within 
ttw  Inherent  eaultable  powers  of  the  oourt  to  make  an  order,  on  motion  of  defeud- 
auts,  that  they  be  allowed  to  pay  the  amount  of  the  judgment  into  court,  and  to 
obtain  a  cancellation  thereof. 

Appeal  from  special  term. 

Actiun  by  William  Calmbacher,  by  Adolph  Calmbacher.  his  guardian  ad 
litem,  against  Louis  E.  Neuman  and  another.  From  an  order  directing  pay- 
ment of  a  judgment  in  favor  of  plaintiff  into  court  tie  appeals.    Affirmed. 

Argued  before  Skdgwiok,  G.  J.,  and  Gildei<sleeV£,  J. 

W.  Bourke  Vockran,  (Wales  F.  Severance,  of  counsel,)  for  appellant.  UUo 
<ft  Buebsamen,  {James  W.  McElkinney,  of  counsel,)  for  respondents. 

GiLDERSLEEVB,  J.  The  plaintiff,  an  Infant,  by  his  guardian  ad  litem, 
brought  this  action  to  recover  damages  for  injuries  sustained  while  in  the 
employment  of  defendants,  and  a  verdict  was  rendered  in  bis  favor  for 
$2,000,  and  judgment  duly  entered.  Both  parties  agreed  not  to  appeal.  The 
defendants,  anxious  to  pay  the  judgment,  requested  the  guardian  ad  litem  to 
give  security,  pursuant  to  section  474  of  the  Code,  or  have  himself  appointed 
general  guardian  of  said  infant.  Being  unable  to  furnish  tlie  necessary  seen- 
rity,  he  failed  to  comply  with  this  request.  No  execution  was  issued  by  the 
plaintiff.  Upon  motion  of  defendants,  setting  up  by  affidavit  the  foregoing, 
the  court,  at  special  term,  ordered  defendants  to  pay  into  court  the  amount 
of  the  judgment,  with  interest  to  date  of  deposit,  and  directed  the  clerk,  on 
such  payment  being  made,  to  cancel  of  record  the  said  judgment.  From  this 
order  this  appeal  is  taken. 

The- brief  of  the  learned  counsel  for  the  appellant  in  this  matter  is  largely 
taken  up  by  discussion  of  the  merits  of  acts  that  never  happened,  but  that 
might  have  taken  place  in  the  regular  course  of  procedure.  We  are  inclined 
to  believe  that  his  views  on  these  hypothetical  situations  are,  in  the  main, 
correct;  but  we  are  not  called  upon  to  determine  their  correctness  in  dispos- 
ing of  this  appeal.  It  is  undoubtedly  true  that,  had  defendants  parted  with 
the  amount  of  the  judgment  in  some  manner  autliorized  by  law  in  satisfac- 
tion thereof,  their  liability  would  haveceased,  tliough  the  money  never  reached 
the  infant.  The  payment,  in  virtue  of  due  and  regular  legal  process,  would 
have  been  a  bar  to  any  further  proceedings.  Code,  8  743;  Shailer  v.  2f or- 
gan, (Com.  PI.  N.  Y.)  9  N.  Y.  Snpp.  493;  Wuesthofv.  Insurance  Co.,  107 
N.  Y.  580,  14  N.  E.  Rep.  811.  Had  the  amount  of  the  judgment  been  paid 
to  the  plaintifiF's  attorney  by  either  the  defendants  or  the  sheriff,  the  re- 
sponsibility of  settlement  with  the  guardian  ad  litem  would  then  have  been 
with  the  attorney.  Had  the  money  failed  to  reach  the  infant,  it  would  then 
have  been  "a  matter  between  the  court,  the  plaintiffs  attorney,  the  infant, 
and  the  guardian  ad  litem."  But  we  must  reason  from  the  situation  as  we 
find  it.  The  powers  of  the  plaintiff,  had  he  chosen  to  exercise  them,  are  not 
material  to  this  discussion.  Their  effect  Is  equally  immaterial.  Neither  de- 
mand consideration  here.  The  facts  that  confronted  the  learned  judge  at 
special  term  in  this  matter  were  as  follows,  viz.:  A  judgment  against  tlie 
■defendants,  awarding  the  plaintiff  damages,  through  his  guardian  ad  litem; 
a  stipulation  that  no  appeal  was  to  be  taken  tlierefrom  by  eitlier  party;  no 
execution  had  been  issued;  no  security  had  been  given  by  the  guardian  ad 
litem  to  entitle  him  to  receive  money  or  property  of  the  infant,  as  provided 
by  section  474  of  the  Code,  and  tlie  concession  that  he  was  not  in  a  position 
to  do  so;  and  the  further  fact  that  the  defendants  were  anxious  and  willing 
to  pay  said  judgment,  and  asked  authority  to  pay  the  amount  thereof  into 
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conrt  for  the  beneflt  of  the  plalntifl.  Section  469  of  the  Code  la  as  follows: 
"Before  a  samtnons  is  issued  in  the  name  of  an  infant  plaintifl,  a  competent 
and  responsible  person  must  be  appointed  to  appear  hs  his  guardian  for  the 
purpose  of  the  action,  who  shall  be  responsible  for  the  costs  thereof."  Sec- 
tion 474  of  the  Code  expressly  provides  that  a  guardian  ad  litem  for  an  in- 
fant party  "shall  not  be  permitted  to  receive  money  or  property  of  the  infant, 
other  than  the  costs  and  expenses  allowed  to  the  guardian  by  the  court,  until 
he  has  given  sufficient  security,  approved  by  a  judge  of  the  court."  The  leg- 
islatare  has  very  properly  assumed  to  prescribe  and  regulate  the  appointment 
of  guardians  ad  litem,  and  it  is  within  its  power  to  define,  limit,  and  aegu- 
liite  the  authority  of  the  guardian,  and  declare  the  conditions  under  which 
the  authority  shall  be  exercised.  Infants  are  specially  entitled  to.  the  protec- 
tion of  the  law.  It  is  obvious  that  the  legislature  in  enacting  the  above  pro- 
Tisioii  intended  to  furnish  protection  to  the  infant.  It  is  a  wise  safeguard, 
and  imposes  upon  the  guardian  the  imperative  duty  of  giving  security  before 
he  can  lawfully  receive  money  or  property  of  the  defendant.  Wuesthoff  v. 
Inaurance  Co:,  107  N.  T.  580,  14  N.  E.  Rep.  811.  There  is  no  express  au- 
thority in  the  Code  for  the  proceeding  taken  herein,  nor  are  we  able  to  find 
any  precedent  therefor.  From  this,  however,  it  does  not  necessarily  follow 
that  the  order  was  improperly  made. 

Did  the  court  possess  the  necessary  power  to  grant  the  order  asked,  and, 
it  it  did,  was  the  power  properly  exercised?  Prior  to  January  1, 1830,  when 
the  Bevised  Statutes  took  effect,  the  ctiancellor  of  New  York  had  the  same 
jarisdiction  over  Infants  as  belonged  to  the  chancellor  of  England.  Our 
courts  of  record  have  the  same  equity  juiisdiction  possessed  by  the  courts  of 
England,  with  the  exceptions,  additions,  and  limitations  created  and  impased 
by  the  constitution  and  laws.  2  Kent,  Comm.  223.  In  the  absence  of  any 
statutory  provision  for  or  against  the  order  in  question,  we  are  of  the  opinion 
that  the  power  to  grant  it  is  embraced  vithin  the  general  inherent  powers  of 
a  court  of  equity.  A  court  of  equity,  or  a  superior  court  of  record,  has  al- 
ways power  over  its  own  judgments.  DUtz  t.  Parish,  43  K.  Y.  Super.  Ct. 
87.  It  is  common  to  take  payment  into  court  before  judgment.  A  plea  of 
tender  before  suit  requires  a  defendant  answering  to  pay  the  tender  into  court 
at  time  of  answering,  and  yet  the  authority  therefor  is  not  found  in  any  ex- 
press statutory  provision.  Becker  V,  Boon,  61  N.Y.  521.  When  the  amount 
due  has  become  certain  by  entry  of  judgment  and  stipulation  not  to  appeal, 
there  can  be  no  valid  objection,  under  our  practice,  to  paying  the  money  into 
court,  and  satisfying  the  judgment,  for  any  good  cause.  Any  court  having 
equity  jurisdiction  would  decree  payment  of  money  so  received  to  whomso- 
ever establishes  bis  rights  to  it.  The  course  here  followed  puts  a  stop  to  in- 
juries the  defendants  are  sustaining.  It  finds  support  in  tlie  general  prin- 
ciple of  equity  jurisprudence  "that  equity  aims  at  putting  parties  exactly  in 
the  position  which  they  ought  to  occupy,  giving  them  tn  specie  what  they  are 
entitled  to  enjoy,  and  putting  a  stop  actually  to  injuries  which  are  being  in- 
flicted. "  Bisp.  £q.  p.  67.  It  relieves  the  defendants  from  the  obstacles  and 
embarrassments  which  the  lien  of  the  judgment  upon  their  real  esttite  en- 
tails, saves  them  accruing  interest,  and  also  saves  them  from  possible  sher- 
iff's fees,  when  they  stood  ready  and  willing  to  pay.  It  protects  the  infant 
by  securing  to  him  the  amount  of  the  judgment,  while  the  defendants  were 
ready  and  able  to  pay  it,  and  secures  him  from  loss  through  his  guardian  ad 
litem,  who  already  has  manifested  inability  to  furnish  security.  Further, 
the  interests  of  the  infant  imposed  upon  the  court  the  duty  of  protecting  liis 
rights  and  preserving  his  property.  "As  to  all  matters  not  included  wiiliin 
the  statutes,  and  in  many  states  concuri'ently  with  the  statutory  system,  the 
original  equity  jurisdiction  over  infanta,  like  that  over  administrations,  still 
remains  in  full  force,  to  be  exercised  whenever  occasion  calls  fur  its  btingset 
in  motion."     3  Pom.  £q.  Jur.  p.  326.     We  think  the  court  had  pow^er  to  be- 
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Btow  therdief  soaght,  and  that,  under  the  circumstances  presented,  it  became 
the  dnty  of  the  court  to  grant  the  order.  The  oixler  should  be  affirmed,  with 
tlO  costs  to  the  respondent. 


Whitnet  v.  Cauuann  tt  al. 
(Superior  Court  of  New  York  City,  GeneniX  Term.    March  14, 1893.) 

1.  CoKPORATioNs— Personal  Liabiutt  op  Thustkeb — Faildbk  to  Make  Report. 

In  an  action  against  the  trustees  of  a  manufacturing  corporation  under  Laws  N. 
Y.  1875,  0.  510,  to  subject  them  to  personal  liability  for  failure  to  file  in  the  clerk's 
ofice  of  the  county  "where  the  business  of  the  company  is  carried  on, "  within  SO 
days  from  the  expiration  of  the  year,  a  report  of  the  affairs  of  the  company,  it  ap- 
peared that  the  business  of  the  company  had  been  stopped  by  an  injunction,  which 
was  still  in  force,  but  no  such  defense  was  set  up  in  the  answer,  and  it  did  not  ap- 
pear from  the  evidence  what  the  nature  and  scope  of  the  Injunction  was.  HeUi, 
that  the  court,  under  such  circumstances,  could  not  consider  the  question  wheUier 
the  existence  of  the  Injunction  constituted  a  defense. 

9.  Same— Substantial  Complianoe  with  Statute. 

While  it  appeared  from  decisions  of  the  court  of  appeals  that  sabstantlal  instead 
of  literal  compliance  with  the  requirement  as  to  the  filing  of  the  roport  would  be 
sufScient,— as,  where  the  report  was  filed  within  a  few  days  after  the  prescribed 
time, — yet  a  failure  to  comply  with  the  statute  for  a  year  clearly  brings  the  trustees 
within  tlie  mischief  of  the  statute,  and  subjects  them  to  the  personal  liability  im- 
posed. 

8.   BaME— FUBLICATIOH  IN  WaIX  BtBEET  NeWS. 

The  further  provision  of  the  statute  that  the  report  "shall  be  published  in  some 
newspaper  published  in  the  town,  city,  or  village  where  the  business  of  the  oom- 

8 any  is  carried  on, "  was  not  complied  with,  where  the  business  was  carried  on  in 
Tew  York  county,  by  publication  of  the  report  in  the  Wall  Street  Mews,  an  ob- 
scure paper,  of  small  circulation,  published  id  New  York  county. 

Exceptions  from  jury  term. 

Action  by  James  A.  Whitney  against  Charles  L.  Cammann,  Harry  B.  Hol- 
lins,  and  Henry  ^y.  T.  Mali.  A  verdict  for  plaintiff  was  directed  at  tlie  trial, 
and  defendants  move  for  a  new  trial  on  exceptions  ordered  to  lie  heard  in  the 
first  instance  at  general  term.    Exct-ptions  overruled. 

Argued  before  Sedgwick,  C.  J.,  and  D0OIIO  and  Oildbrsleeve,  J  J. 

a.  H.  Charming,  for  plaintiff.  A.  F.  W.  Seaman,  for  defendants  Cam- 
mann and  Mali.    Lowrey,  Stone  &  Auerbach,  for  defendant  Hollins. 

GiLDEBSLEEVE,  J.  TIlis  action  is  brought  to  recover  against  the  defend- 
ants, as  trustees  of  a  manufacturing  corporation,  organized  in  October,  1884, 
under  the  act  of  1848,  as  amended  by  chapter  510  of  tlie  Laws  of  1875,  a  debt 
due  to  the  plaintiff  from  said  corporation  for  professional  services,  contracted 
for  in  November,  1886,  and  rendered  between  February  17,  1888,  and  Jan- 
uary 1,  1889.  The  plaintiff  claims  that  the  defendants  are  individually  liable 
for  the  said  debt  of  the  corporation,  for  the  reason  that  the  cor|  oration  failed 
to  file,  within  the  20  days  following  January  1,  1888,  or  at  any  time  there- 
after and  prior  to  January  21,  1889,  the  annual  report  required  by  section  12 
of  said  act  to  be  filed  in  the  clerk's  office  of  the  county  in  which  its  business 
was  then  carried  on.  It  is  conceded  that  the  defendants  were  all  trustees  of 
the  corporation  from  1885  down  to  March,  1889.  The  uncontradicted  evi- 
dence shows  that  the  plaintiff's  services,  for  which  the  company  became  in- 
debted, were  all  rendered  and  became  an  obligation  against  the  company  be- 
tween February  17,  1888,  and  January,  1889,  and  that  the  sum  claimed  in 
this  action  therefor  is  all  due  and  unpaid.  The  defendants'  counsel  urges 
in  his  brief  thai,  inasmtich  as  the  report  was  duly  made  on  the  20th  day  of 
January,  1888,  and  published  in  the  Wall  Street  Daily  Kews  on  January  21, 
1888,  tlie  trustees  are  not  liable  b<'cause  of  the  failure  to  file  said  report,  for 
the  reason  that  tliey  were  not  carrying  on  business  at  that  time  in  the  United 
States,  being  under  an  injunction;  and  therefore  that  they  were  not  obliged 
to  file  tlieir  report  in  the  office  of  the  clerk  of  any  county.  The  statute  re- 
quired them  to  file  the  report  "in  the  office  of  the  clerk  of  the  county  where 
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the  business  shall  be  carried  on."  The  answers  adraitthat  the  report  was  not 
Bled  in  the  ofBce  of  the  clerk  of  the  city  and  county  of  Xew  York,  "  which  was 
the  county  where  the  business  of  the  said  company  has  always  been  carried 
on."  The  claim  that  Ihe  company  was  under  an  injunction  is  not  set  up  in 
any  of  the  answers,  or  interposed  as  a  defense  in  the  action.  The  only  evi- 
dence on  the  subject  is  the  statement  of  the  plaintiff  himself  that  the  corpora- 
tion was  under  a  preliminary  injunction  when  ht:  first  came  into  its  employ- 
ment, in  1886,  and  tliat  tlie  injunction  was  never  discharged.  What  the  nat- 
ure of  the  injunction  was,  or  what  was  its  scope,  does  not  appear,  and  the 
evidence  on  the  subject  is  too  meager  to  be  tiJien  into  consideration,  espe- 
cially as  it  was  not  set  up  in  the  answers  or  interposed  as  a  defense. 

It  is  true  that  tlie  court  of  appeals  have  held,  in  the  ease  of  Kirkland  v. 
KUle,  99  N.  Y.  890.  2  N.  E.  Bep.  36,  that  where  a  corporation  organized 
under  tliis  act  has  never  in  fact  commenced  business;  and,  before  the  time 
prpscribed  for  making  such  a  report  has  elapsed,  the  object  for  which  it  is 
formed  becomes  impossible  for  it  to  accomplish;  and  there  is  neither  abiliiy 
nor  intention  on  its  part  at  any  time  to  prosecute  its  business, — it  is  not  re- 
quired to  make  such  report,  and  its  trustees  are  not  liable  tu  creditors  because 
of  its  failure  so  to  do.  But  this  does  not  apply  to  the  case  at  bar,  for  there 
is  no  evidence  or  claim  that  the  defendants'  corporation  has  not  commenced 
business  in  the  city  of  New  York,  or  that  it  has  no  intention  at  any  time  to 
prosecute  the  same,  even  assuming  that  it  was  or  is  temporarily  unable  to  do 
so.  It  was  conceded  upon  the  argument  that  the  annuul  report  for  the  year 
next  preceding  the  year  in  question  was  duly  Sled.  But,  as  we  have  said,  the 
evidence  is  not  aufllciently  definite  to  warrant  us  in  taking  this  quesiion  into 
serious  consideration,  in  view  of  the  fact  that  it  was  not  set  up  as  a  defense. 
The  defendants  concede  that  the  report  was  not  filed  at  any  time  during  the 
year  1888.  and  prior  to  January  21. 1889;  but  they  allege  that  the  report  Wiis 
duly  made  on  January  20,  1888,  and  published  on  January  21,  1888,  which 
allegations  are  abundantly  sustained  by  the  evidence.  The  question  here 
presented  is,  was  the  making  and  publishing  a  substantial  compliance  with 
the  requirements  of  the  statute,  such  a  compliance  as  prevents  tlie  penalty 
which  the  statute  provides  from  attaching  to  tlie  trustees?  Section  12  of  the 
manufacturing  act  of  1848,  as  amended  by  chapter  510  uf  the  Laws  of  1875, 
under  which  the  defendants'  liability  is  alleged  to  have  arisen,  is  as  follows: 
"Every  such  company  shall,  within  twenty  days  from  the  first  day  of  Janu- 
ary, if  a  year  from  the  time  of  the  filing  uf  the  certificate  of  incorporation 
ihall  then  have  expired,  and,  if  su  long  a  time  shall  not  have  expired,  then 
within  twenty  days  from  the  first  day  of  January  in  each  year  after  the  ex- 
piration of  a  year  from  the  time  of  filing  such  certificate,  make  a  report,  which 
shall  be  published  in  some  newspaper  published  in  the  town,  city,  or  village 
where  the  business  of  the  company  is  carried  on,  which  shall  state  the  amount 
of  capital  and  the  proportion  uctually  paid  in,  and  the  amount  of  its  existing 
debts,  wliich  report  shall  be  signed  by  the  president  and  a  majority  of  the 
trustees,  and  shall  be  verified  by  the  oath  of  the  president  or  secretary  of  such 
company,  and  filed  in  the  office  of  the  clerk  of  the  county  where  the  business 
of  the  company  shall  be  carried  on;  and,  if  any  of  said  company  shall  fail  so 
to  do,  all  the  trustees  of  the  com|>iiny  shall  be  jointly  and  severally  liablo  for 
all  debts  of  tlie  company  then  existing,  and  for  all  that  shall  be  contracted  be- 
fore such  report  shall  be  made."  The  statute  makes  the  trustees  personally 
liable  for  all  debts  existing  at  the  time  of  the  failure  of  the  corpurutiun  to  make 
its  report,  and  for  all  debts  "that  shall  be  contracted  before  such  report  is 
made."  The  corporation  is  at  liberty  to  make,  publish,  and  file  its  report  at 
a  time  subsequent  to  the  time  required;  and  when  it  has  so  dune  the  liability  of 
the  trustees  ceases  for  all  debts  contracteil  subsequently  to  such  time,  but  they 
are  still  liable  for  all  debts  existing  up  to  the  time  uf  such  filing  of  the  report. 
See  Brouyhton  v.  Utin,  21  K.  Y.  266.     The  court  of  appeals  in  that  case,  as 
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we  anderatand  it,  did  not  hold  tbe  theory  advanced  by  the  counsel  for  the  de- 
fendants herein, — that  the  personal  liability  of  tbe  trustees  ceases  upon  the 
mere  making  of  the  report;  but,  on  the  contrary,  the  coart  specifically  asserts 
that  the  trnstees  "are  chargeable  with  all  prior  debts,  and  all  those  contracted 
during  the  twenty  days,  (the  first  twenty  days  of  January;)  but  their  hands, 
are  not  so  tied  but  that  they  may  stop  the  incurring  of  further  liability  by  &!• 
ing  the  report  after  the  time  when  it  ought  to  have  been  done." 

We  can  find  no*autbority  for  the  contention  of  the  defendants  that  the  stat- 
ute under  consideration  simply  implies  a  duty  or  an  obligation  on  the  part  of 
the  corporation  to  file  and  publish,  and  imposes  no  penalty  for  a  failure  to  do 
BO.  The  cases  relied  upon  by  the  learned  counsel  for  the  defendants  to  sus- 
tain tliis  contention  are  Catneron  v.  Seaman,  69  K.  Y.  396,  and  Butler  t. 
Smalley,  101  N.  T.  72,  4  N.  E.  Rep.  104.  While  it  may  be  fairly  claimed, 
under  these  authorities,  that  the  language  of  the  statute,  requiring  publica- 
tion and  filing  within  the  20  days,  is  simply  directive,  the  court  of  appeals  in 
these  cases  clearly  recognizes  and  adjudges  that  the  statute  is  mandatory  in 
the  sense  of  making  it  an  imperative  duty  of  corporations  to  substantially 
oomply  with  its  terms  by  publishing  and  filing  wiliiin  the  20  days,  or  as  soon 
thereafter  as  both  acts  can  be  done  by  prompt  performance  and  diligent  ac- 
tion on  the  part  of  the  trustees.  In  Cameron  v.  Seaman,  supra,  the  trustees 
duly  prepared  and  signed  the  annual  report.  On  January  20th,  it  was  veri- 
fied by  tbe  president,  and  on  the  same  day  sent  by  mail  to  the  clerk  of  the 
county  to  be  filed.  The  clerk  received  and  filed  it  on  tbe  22d  day  of  Janu- 
ary. The  trustees  also,  on  the  2l8t  day  of  January,  sent  a  copy  of  the  report 
by  mail  to  a  lawful  newspaper  for  publication,  and  it  was  published  therein 
on  the  24th  day  of  January.  It  will  be  seen  that  all  the  ai-ts  necessary  to  an 
avoidance  of  the  penalty  were  performed,  but  that  the  filing  was  two  days  be- 
yond the  time  prescribed  by  law,  and  the  publication  four  days.  Andrews, 
J.,  in  delivering  the  opinion  of  tbe  court,  says:  "The  statute  must  have  m 
fair  and  reasonable  interpretation,  and  effect  must  be  given  to  it  according  to 
tbe  intention  of  the  legislature,  as  Indicated  in  the  language  used.  The  lan- 
guage is  not  to  be  wrested  from  its  meaning  to  protect  trustees  against  liabil- 
ity, however  serious,  to  whicli  they  may  be  exposed;  and,  on  the  other  hand, 
the  statute,  being  in  the  nature  of  a  penal  statute,  is  to  be  strictly  construed, 
and  cannot  be  extended  beyond  the  clear  import  of  its  language.  Smith, 
Const.  Ck>nst.  854;  Garrison  v.  Hotoe,  17  N.  Y.  468;  Cheese  Co.  v.  Mur- 
taugh,  50  N.  Y.  314.  •  *  *  We  are  of  opinion  that  tbe  words  <  make  a 
report'  in  this  section  refer  to  the  preparation,  signing,  and  verification  of 
the  report,  and  that  tbe  limitation  of  the  twenty  days  does  not  apply  to  the 
acts  of  filing  or  publication ;  *  *  *  that  the  filing  and  publication  must 
be  within  a  reasonable  time  after  the  twenty  days;  and  this  requirement,  in 
view  of  the  object  of  the  statute,  could  only  be  satisfied  by  prompt  perform- 
ance and  diligent  action  on  tbe  part  of  the  trustees. "  In  liutler  v.  Smalley, 
supra,  the  trustees  met  the  requirements  of  the  statute,  except  as  to  tbe  fil- 
ing, which  was  not  done  until  February  13th,  24  days  after  the  time  pre- 
scribed. Danfobth,  J.,  delivering  tbe  opinion  of  the  court,  states  with  ap- 
proval the  rule  laid  down  in  Cameron  v.  Seaman,  above  quoted,  and  charac- 
terizes it  "as  most  consistent  with  reason  and  a  due  regard  to  convenience  and 
justice. "  In  this  case  it  is  held  that  it  is  enough  tliat  the  report  be  filed  within 
a  reasonable  time  after  the  expiration  of  the  20  days;  and  also  that,  "in  the 
absence  of  anything  to  show  the  want  of  good  faith  and  active  diligence  in 
respect  thereto  on  his  part,  the  trustee,  when  no  time  is  fixed  by  the  statute 
within  which  an  act  shall  be  iserformed,  should  not  be  subjected  to  a  penalty, 
provided  tbe  thing  required  is  actually  done  at  a  reasonable  time,  having  re- 
gard to  tbe  nature  and  circumstances  of  the  performance."  In  the  case  at  bar 
there  was  a  total  failure  of  the  corporation  to  comply  with  the  law,  in  that  it 
Aled  no  report  within  20  days  after  the  1st  of  January,  1888,  or  at  any  time 
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during  that  year,  or  prior  to  the  21st  day  of  January,  1889;  and  by  reason  of 
such  default  the  defendants  are  clearly  brought  within  the  mischief  at  which 
the  act  is  aimed,  and  incurred  the  statutory  liability  provided  therefor. 

Each  requirement  of  the  statute  appears  to  be  a  part  of  the  whole  scheme 
devised  for  the  protection  of  those  dealing  with  corporations.  The  failure  to 
which  the  penalty  attaclies  la  not  only  the  making,  but  the  publishing  and  fil- 
ing, of  the  report.  The  manifest  intent  of  the  legislative  act  under  consid- 
eration is  to  prevent  concealment,  and  to  insure  the  utmobt  publicity,  as  to 
the  corporate  resources  and  liabilities.  No  other  construction  than  the  bnehere 
given  will  carry  out  the  intent  of  the  act.  The  publication  in  an  obscure  pa- 
per of  small  circulation  and  seldom  met,  though  a  strict  compliance  with  the 
law  in  that  particular,  furnishes  little  information  to  creditors  of  the  company 
and  those  who  might  have  dealings  with  it  of  its  financial  condition,  at  fixed 
annual  periods,  to  enable  tliem  to  act  advisedly  in  their  corporations  and  ob- 
ligation of  giving  to  the  business  community  an  opportunity  to  get  the  in- 
formation that  their  annual  repoi-ta .furnish  by  an  examination  of  the  flies  in 
the  offices  of  the  clerks  of  tlie  respei-ti  ve  counties  of  the  state,  within  a  reason- 
able time  after  the  expiration  of  the  20  days.  There  was  no  error  in  the  ad- 
mission or  exclusion  pf  evidence  iliat  requires  consideration  here.  Tlie  trial 
judge  was  justified  in  permitting  the  plaintifiF  to  testify  as  to  the  number  of 
houi-s  of  service  that  he  had  rendered  the  corporation  from  recollection,  re- 
freshed, as  it  had  been,  by  reference  to  original  memoranda,  made  by  him,  or 
at  his  direction,  at  the  respective  times  of  the  rendition  of  such  service,  and 
which  memoranda  he  knew  were  correct  when  made.  See  Bigelow  v.  Hall, 
91  N.  Y.  14S:  Mayor  v.  Railroad  Co.,  102  N.  Y.  578,  7  N.  E.  Bep.  905. 
And,  indeed,  the  boolc  itself,  supplemented  by  plaintiff's  testimony,  would 
have  been  admissible  to  prove  such  fact.  See  Taggart  v.  Fox,  11  Daly,  159; 
Bank  v.  Madden,  114  N.  Y.  280,  21  N.  E.  Rep.  408.  For  the  reasons  above 
indicated  defendants'  motion  for  a  new  trial  must  be  denied,  and  judgment 
must  be  ordered  for  the  plaintiff  upon  the  verdict,  with  costs.    .AJl  concur. 


LiYiNQSTON  t).  Metropolitan  El.  By.  Co.  at  al. 
(Superior  Court  of  New  York  CUy,  General  Term.    February,  1898.) 

Klevatbd  ILulwatb — T)A3dX0Ea — Rental  Values— Cohpbtbnct  of  Witkessbs. 

Where  witnesses  had  previously  shown  themselves  to  have  had  experience  and 
opportunities  of  observation  as  to  the  rents  of  real  estate  in  the  vicinity  of  an  ele- 
vated railway,  and  had  given  facta  as  to  numerous  specific  pieces  of  property  there, 
as  to  which  they  had  personal  laiowledge,  they  were  properly  allowed  to  testify  as 
to  "the  course  of  rents  in  general"  in  that  vicinity  sinoe  the  erection  of  the  road 
and  for  a  few  years  previous  thereto. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Juli»  Livingston  against  the  Metropolitan  Elevated  Railway 
Ck)mpany  and  another.  From  a  judgment  fur  plaintiff,  defendants  appeal. 
Affirmed. 

For  former  reports,  see  16  N.  Y.  Supp.  110,  and  17  IT.  Y.  Snpp.  486. 

Argued  before  Skdgwick,  C.  J.,  and  Dugko  and  Gildebslebve,  JJ. 

Davits  &  Rapallo,  {Heibert  Barry,  of  counsel, )  for  appellants.  Olin,  Rivet 
it  Montgomery,  (Qeorge  L.  Rives,  of  counsel,)  fur  respondent. 

OiLDEBSLEEVK,  J.  The  judgment  enjoins  the  defendants  from  operating 
their  elevated  railwayin  front  of  the  premises  Nos.  76  and  78  West  Broadway, 
in  the  city  of  New  York,  but  permits  the  defendants  to  pay  to  plaintiff  the 
sum  of  84,000,  with  interest  from  the  date  of  the  report,  in  avoidance  of  the 
injunction,  and  also  awards  to  plaintiff  the  sum  of  $366.66,  past  damages, 
together  with  costs  and  allowaiicf.  A  careful  examination  and  analysis  of 
tlie  evidence  satisfy  us  that  tlie  damages  for  loss  of  rent  and  the  allowance 
in  avoidance  of  the  injunction  are  fully  warranted.  Tlie  evidence  shows  sub- 
stantial injury,  and  the  awards  are  not  excessive.    The  alleged  error  which 
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is  urged  by  the  appellants  as  the  principal  ground  of  reversal  arose  upon  the 
arlmission  by  the  learned  referee,  under  t>ie  objections  and  exceptions  of  the 
defendants,  of  testimony  as  to  "the  course  of  rents  in  general  on  West  Broad- 
way, in  the  neighborliood  of  the  premises  in  question,  since  the  erection  of 
the  elevated  railroad,  and  for  a  few  years  previous  thereto."  This  inquiry 
was  addressed  to  certain  witnesses  called  by  the  plaintiff,  who  liad  previously 
fully  stated  their  experience  and  opportunities  of  observation  as  to  rents  of 
real  estate  in  the  vicinity  of  plaintiff's  property,  and  had  given  facts  in  re- 
gard to  numerous  speciHc  pieces  of  property,  as  to  which  they  had  personal 
knowledge.  They  had  also  given  their  opinions  generally  as  to  past  and  pres- 
ent values  of  this  and  adjacent  property.  We  thinli  the  character  of  inquiry 
on  the  subject  of  rent,  and  also  of  fee  values,  in  the  questions  challenged  by 
defendants,  was  proper.  The  questions  called  for  a  statement  or  fact  from 
witnesses  who  had  shown  themselves  competent  to  testify  in  respect  of  the 
subject-matter  under  investigation.  It  was  not  strictly  opinion  evidence. 
It  was  a  grouping  of  facts  too  numerous  .to  require  statement  in  detail.  We 
find  no  substantial  error  in  the  rulings  of  the  referee.  The  judgment  must 
be  affirmed,  with  costs.    All  concur. 


LrviHOSTON  et  al.  v.  Mbtbopolitan  El.  Rt.  Co.  et  oL 
(Superior  Cowrt  of  New  York  Citu,  Oeneral  Term.    February,  ISIU.) 

Appeal  from  Judgment  on  report  of  referee. 

Action  by  Horfan  L.  LIvlDgston  and  Sylvia  Livlng^ston  against  the  Metropolitan  El- 
evated Railway  Company  and  another.  From  ajudgment  for  plaintiffs,  defendants  ap- 
peaL    Affirmed.    For  former  reports,  see  16  N.  Y.  Supp.  110,  and  IT  S.  Y.  Supp.  4S6. 

Argued  before  Sbdowick,  C.  J.,  and  Dcqko  and  Oildbbsleevb,  JJ. 

Davles  &  Rapallo,  (Herbert  Brarry,  of  counsel,)  for  appellants.  Ottn,Rtoes  A  Mont- 
gomery, (Qeorge  L.  Rivet,  of  counBel,)  for  respondents. 

OiLDBBSLBBVB,  J.  The  judgment  permits  the  defendants  to  pay  to  plaintiffs  tbeanm 
of  t4,000,  with  interest  from  the  date  of  the  report,  in  avoidance  of  the  Injunction  re- 
straining defendants  from  maintaining  and  operating  their  elevated  railroad  in  front 
of  premises  Nos.  72  and  74  West  Broadway,  in  the  city  of  New  York ;  and  it  awarda  to 
plaintiffs  the  sum  of  (269.33  as  damages,  together  with  costs  and  allowance.  The  prop- 
erty involved  in  this  case  adjoins  the  premises  which  are  the  subject-matter  of  the 
case  of  Julia  Livingstn-n,  against  These  Dtfendnnts,  affirmed  at  this  general  term,  IS 
N.  Y.  Supp.  208,  and  the  two  cases  rest  upon  the  same  evidence,  and  present  precisely 
the  same  questions.  For  the  reasons  stated  in  the  opinion  in  the  said  case  of  Julia 
Livlngaton  against  These  D^endanta,  the  judgment  herein  is  affirmed,  with  costs. 

All  concur. 


LiviNssTON  V.  MBTBOF0i.iTi.ir  Eu  Rt.  Co.  et  oL 
(Superior  Court  of  New  York  City,  Oeneral  Tferm.    March  14, 1893.) 
Appeal  from  judgment  on  report  of  referee. 

Action  by  Sylvia  Livingston  against  the  Metropolitan  Elevated  Railway  Company 
and  another.    From  a  judgment  for  plaintiff,  defendants  appeaL     Affirmed.     For 
former  reports,  see  16  N.  Y.  Supp.  110,  and  17  N.  Y.  Supp.  486. 
Argued  before  Seuowick,  C.  jT,  and  Ddoro  and  Oa.UEBSi.EEVB,  JJ. 
Vavlea  Jc  Rapnflo,  (Herbert  Barry,  of  counsel,)  for  appellants.  OUxi,  ItVoe»  A  i£ont- 
gomery,  lOeorge  L.  Rive»,  of  counsel,)  for  respondent. 

6ii.DBK8i.BEVB,  J.  The  judgment  permits  the  defendants  to  pay  to  plaintiff  the  sum 
of  |3,2S0,  with  interest  thereon  from  the  date  of  the  report,  in  avoidanue  of  the  injunc- 
tion restraining  defendants  from  operating  and  maintaining  their  elevated  railroad  la 
front  of  premises  Nos.  80  and  83  West  Broadway,  in  the  city  of  New  York;  and  it 
awards  to  the  plaintiff  the  sum  of  tl68.83  as  past  damages,  together  with  costs  and  al- 
lowance. The  property  involved  in  this  case  adjoins  the  premises  which  form  the  sub- 
ject-matter of  the  case  of  Ju\la  Livingston  against  These  DeJ'endatiXa,  affirmed  at  this 
general  term,  IS  N.  Y.  S.  203,  and  the  two  cases  rest  upon  the  same  evideni-e,  and  pre- 
sent precisely  the  same  questions.  For  the  reasons  stated  in  the  opinion  in  the  said 
case  of  Julia  Livlngxtmi  against  These  DeJ'endants,  the  judgment  herein  is  affirmed, 
with  cost*.    All  concur. 
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Rowland  v.  Millbr  et  ol. 

(Supwtor  Court  of  New  Tork  OUy,  General  Term.    Hsrch  U,  189i3.) 

1.  EixoimHT— DBscBimon  ow  Pbopbrtt— ScrFioiBucr. 

In  ejectment  tbe  description  of  the  property  was  as  follows:  "CommenoinK  at  a 
point  in  the  easterly  line  of  said  premises,  8W  inches  southerly  from  tbe  northerly 
fine,  and  running  theace  westerly  to  a  poiotln  tbe  said  northerly  line,  distant  19 
feet  westerly  from  tbe  easterly  line  thereof. "  Held,  a  description  of  a  straight  line 
only,  by  which  possession  conid  not  be  delivered. 

&  Baws — DBUtnotsR— Bill  op  Fabtioula.k8. 

In  such  case  defendants  properly  demurred,  instead  of  morinfr  to  make  tbe  com- 
plaint more  deflnite  or  demanding  a  bill  of  particulars. 

Appeal  from  special  term. 

Action  by  Maiy  Eliza  Rowland  against  Charles  Miller  and  tbe  Taylor  Com- 
panv.  A  demurrer  to  tbe  complaint  was  sustained,  and  plaintiff  appeals. 
Affirmed. 

Argued  before  Sedgwick,  C.  J.,  and  Dugbo  and  GiLDEitsLBiEVB.  JJ. 

Lockvjood  <t  Hill,  for  appellant  Burrtll,  Zahriskie  &  Burrill,  for  re- 
spondents. 

GiLDEitSLEEVE,  J.  Ttils  Is  an  action  of  ejectment.  The  description  of  the 
property  in  suit  is  set  forth  in  the  complaint  as  follows:  "Commencing  at  a 
point  in  tlie  easterly  line  of  said  premises,  three  and  one-eighth  inches  south- 
erly from  tbe  northerly  line  of  said  premises,  and  running  tlience  westerly  to 
a  point  distant  one  and  one-eighth  inches  southerly  from  a  point  in  tlie  said 
northerly  line  of  said  premises,  distant  nineteen  feet  westerly  from  the  east- 
erly line  thereof."  This  is  a  description  of  a  straight  line,  and  notliing 
else.  Section  1611  of  the  Code  of  Civil  Procedure  providcstiiat  "the  com- 
plaint must  describe  the  property  claimed  with  common  certainty,  by  setting 
forth  the  name  of  the  township  or  tract,  and  the  number  of  tlie  lot,  if  there 
is  any,  or  in  some  other  appropriate  manner;  so  that,  from  the  description, 
possession  of  the  property  claimed  may  be  delivered  ulipre  the  plaintiff  is  en- 
titled thereto. "  As  it  is  impossible  to  deliver  possession  of  a  straight  line, 
the  complaint  clearly  does  not  set  forth  facts  sufficient  to  constitute  a  cause 
of  action,  and  therefore  the  demurrer  must  be  sustained.  Code,  §  488.  The 
complaint  does  not  describe  any  property  at  all,  and  there  is  therefore  noth- 
ing of  which  a  bill  of  particulars  can  be  given,  and  notliing  to  he  made  more 
detinite  and  certain  by  motion,  under  section  546  of  the  Code.  It  conse- 
quently fallows  that  defendants'  proper  course  was  to  demur.  See  Budd  v. 
Bingham,  18  Barb.  494.  Tbe  judgment  and  order  appealed  from  are  atSrmed, 
with  costs.    All  concur. 


JoBDAN  0.  Mbtbopolitan  El.  Rt.  Co.  et  al. 

(Superior  Court  of  New  Tork  CUy,  Oeneral  Term.    March  14,  1893.) 

Blstatet  Railways— EA8EMXNTS—Ck)MPENBATi0K  fob  Futitke  Ikjcries. 

An  elevated  railway  company,  in  acquiring  the  right  to  maintain  its  structure  in 
a  street  to  the  injury  of  tbe  easements  of  light  and  air  therein  of  an  abutting 
owner,  may  be  required  to  make  compensation  to  such  owner  for  future  injuries 
which  will  result  from  the  operation  of  the  railway  other  tban  tbe  exclusion  of 
light  and  air,  such  as  tbe  discharge  of  smoke,  cinders,  and  noxious  gases.  Sperb 
V.  Railway  Co..  (Sup.)  16  N.  Y.  Supp.  S»i,  disapproved. 

Appeal  from  special  term. 

Action  by  Alexandrina  Jordan  against  the  Metropolitan  Elevated  Railway 
Company  and  another.  From  a  judgment  for  plaintiff,  defendants  appeal. 
Modified. 

Argued  before  Sedgwick,  C.  J.,  and  Duguo  and  Gildersleeve,  J  J. 

Davies  <£■  liapallo,  for  appellants.     Sackett  &  Bennett,  for  respondent. 
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DxTGRo,  J.  This  is  an  appeal  from  a  judgment  in  favor  of  the  plaintiff  for 
past  damages  and  an  injunction,  with  alternative  relief.  Assuming  the 
appellants'  point  to  be  in  the  case,  the  main  question  in  this  appeal  is  pre- 
sented by  bis  claim  that  an  error  was  committed  by  the  learned  trial  judge 
in  including,  as  a  part  of  the  subjects  to  be  compensated  for  by  the  amount 
which  was  fixed  as  the  fee  damage,  the  future  passage  of  the  trains,  with  the 
dust,  cinders,  steam,  smoke,  or  odors  incidental  to  the  operation  of  trains  in 
tlie  future  upon  the  structure  of  the  defendants.  The 'appellants'  contention 
is,  in  substance,  that  tlie  injury  to  plaintiff's  easements  of  light,  air,  and 
access  in  the  street  adjacent  to  her  lot,  for  which  she  can  recover,  is  merely 
that  done  by  the  existence  of  the  structure  in  the  street,  as  distinguished 
from  that  incident  to  this  existence  and  the  running  of  trains,  with  the  inci- 
dental injuries  thereby  occasioned  to  the  easements  referred  to.  In  support 
of  their  contention  they  rely  mainly  upon  the  case  of  Sperb  v.  Kailwaj/  Co. 

iSup.)  16  N.  Y.  Supp.  392.  This  case  is  recent,  and  supports  their  position, 
t  seems,  however,  in  conflict  with  the  following  cases:  Story  v.  Railroad 
Co.,  90  N.  Y.  122;  Drucker  v.  Railway  Co.,  106  N.  Y.  157,  12  N.  E.  Kep. 
568;  American  Bank-Note  Co.  v.  New  York  El.  R.  Co.,  (N.  Y.  App.)  29  N. 
E,  Bep.  302;  Messenger  v.  Ratltoay  Co.,  (N.  Y.  App.)  29  N.  E.  iiep.  955. 
With  the  first,  wherein  it  holds  that  "the  street  occupies  the  surface,  and  to 
'  its  uses  the  rights  of  the  adjacent  lots  are  subordinate,  but  above  the  surface 
there  can  be  no  lawful  obstruction  to  the  access  of  light  and  air  to  the  detri- 
ment of  the  abutting  owner."  With  the  second,  wherein  it  holds  that 
"smoke,  gases,  ashes,  cinders,  affect  and  impair  the  easement  of  air,"  and 
procLifms  these  as  elements  of  damage,  even  though  the  necessary  concomi- 
tants of  the  construction  and  operation  of  the  road,  and  reads:  "There  remains 
but  the  annoyance  of  noise  and  vibration  of  the  buildings,  *  *  •  but  no 
objection  or  exception  selected  these  out  as  improper  elements  in  proof  of 
damage,  and  tlie  question  which  might  involve  the  difference  of  opinion 
among  us  is  not  here  presented."  The  difference  referred  to  I  take  to  be 
that  later  found  in  American  Bank-Note  Co.  v.  New  York  El.  R.  Co.  (N.  Y. 
App.)  29  N.  E.  Bep.  302,  where  it  was  held  that  "the  noise  of  operation 
should  not  be  taken  into  account  as  an  element  of  fee  damage."  With  the 
third,  because  the  question  here  presented  was  there  not  passed  upon  in  the 
appellants'  favor,  although  presented  upon  the  hearing  of  the  appeal  in  the 
court  of  appeals,  and  because  the  Sperb  Case,  and  nt-arly  all  of  those  now 
upon  appellants'  brief,  were  upon  the  brief  and  supplemental  brief  presented 
to  the  court  of  appeals  by  the  present  defendants,  then  the  appellants.  With 
the  Messenger  Case,  wherein  it,  adverting  to  evidence  of  noise,  reads:  "It 
does  not  appear  that  this  evidence  was  received  as  bearing  upon  the  fee  dam- 
age. *  *  *  According  to  our  decision  in  the  case  Itist  cited,  it  was  not 
competent  in  relation  to  the  fee  damage.  In  estimating  that,  evidence  must 
be  confined  to  what  the  railroad  company  is  authorized  to  take  or  interfere 
with,  to- wit,  the  easements  of  light,  air,  and  access."  Subtle  refinement 
may  possibly  discover  tlie  Sperb  Case  as  iu  harmony  with  the  cases  referred 
to.  If  so,  the  defendants  are  right  in  their  position  upon  the  question  pre- 
sented; for  the  Sperb  Case  has  the  merit  of  being  explicit. 

Some  provision  should  have  been  made  for  the  protection  of  the  defendants 
against  such  right  as  the  mortgagee  may  have  in  the  premises.  As  no  other 
error  appears  in  the  case,  the  judgment  should  l)e  modiOed  by  inserting 
therein,  between  the  words,  "taken  by  the  defendants"  and  "and  providing 
further  that  the  defendants  at  any  time,"  the  following:  "And  abo  such  a 
release  for  the  purposes  of  execution  by  the  mortgagee,  Frederick  Van 
Keuren,  as  will  relieve  from  his  mortgage  lien  the  said  easements," — and 
conforming  in  other  respects  the  judgment  tJiereto.  If  the  i-espondent  so 
desire-s,  the  judgment  will  be  further  modified  by  the  insei-tion  of  appropriate 
provisions  in  Ciise  she  should  be  unable  to  obtain  the  release.  Modified  as 
stated,  the  judgment  is  alBimed,  without  costs.    All  concur. 
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FSiJiK  V.  MsrxoFOUTAH  Eu  Rt.  Co.  et  aU     Farrbacr  u  Sams.     Ludotioi  v.  Bun. 

Ldbix  v.  Samb. 

ISuperior  Court  of  New  York  City,  aeneral  Term.    March  14, 1803.) 

Appeal  from  special  term. 

Beparate  actions  by  Sophia  Frank,  Barbara  Fahrbacb,  Charles  Lndovloi,  and  Isaao 
Liibln,  respectiTely,  against  the  Metropolitan  Elevated  Railway  Company  and  another. 
Vnm  a  jnagmentfor  plaintiff  in  each  case,  defendants  appeal.    Affirmed. 

Aligned  before  Sbdgwick,  C.  J.,  and  DnoRO  and  OiiJ>ERdutBTB,  JJ. 

Dwflet  A  Bapailo,  for  appellants    Sackett  &  Bennett,  for  respondents. 

Dueso,  J.  That  there  shonld  be  afBnnance  in  these  cases  follows  from  Jordan  r. 
ttalbonu  Co.,  18  N.  Y.  Snppb  205,  (decided  at  this  term.)  No  errors  requiring  reversal 
appear  In  the  admission  of  the  evidence  objected  to  in  the  Lnbin  and  the  Ludovloi 
JndgmeDts  affirmed,  with  costs.    AU  concnr. 


MuRPHT  V.  Manhattan  Brass  Co. 
(Superior  Court  of  New  York  City,  General  Term.    March  14, 1898.) 

Bbodkitt  for  Costs — Action  bt  Infant. 

Where  an  action  was  bronght  by  an  Infant  by  guardian  ad  litem,  who  bad  not 
Riven  security  for  costs,  instead  of  obtaining  leave  to  sue  as  a  poor  person,  (Code 
Civil  Froc  N.  Y.  t  8^^.  as  amended  by  Laws  1891.  o.  170,)  the  court  erred  in  deny- 
ing defendant's  motion  that  plaintiff  Hie  security  for  costs. 

Appeal  from  special  term. 

Action  by  John  Murphy,  by  guardian  ad  litem,  ngainst  the  Manhattan 
Brass  Company.  From  an  orderdenying  its  motion  that  plaintiff  fllesecurity 
for  costs,  defendant  appeals.    Reversed. 

Argued  before  Sedgwick,  C.  J.,  and  Duobo  and  GUiDersleevb.  J  J. 

William  9.  Lathrop,  Jr.,  for  appellant.    Adam  Finek,  for  respondent. 

Pkb  Curiau.  The  defendant's  right  to  security  for  costs  depended  upon 
aection  S2ti8,  Code  Civil  Proc,  as  amended  by  chapter  170,  Laws  1891.  It 
says  that  a  defendant  may  require  security  for  costs  to  be  given  where  the 
plaintiff  was,  when  the  action  was  commenced,  (subdiviaiun  5,)  an  infant 
whose  guardian  ad  litem  had  not  given  such  security,  except  as  otherwise 
provided  in  sections  459  and  469  of  the  act.  These  sections  refer  to  the  right 
of  an  infant  to  obtain  leave  to  prosecute  as  a  poor  person.  As  in  this  case  it 
did  not  appear  that  the  guardian  ad  litem  had  filed  security  for  cost,  or  that 
the  plaintiff  had  obtained  leave  to  sue  as  a  poor  person,  the  defendant's 
motion  shonld  have  been  granted.  The  order  appealed  from  is  reversed,  and 
defendant's  motion  below  granted,  with  $1U  costs. 


Tallman  0.  Spraghe. 
(Superior  Court  of  New  York  CUy,  General  Term.    March  14, 189S.) 
L  UstTBT— Reitbwai.  Notb. 

The  mere  fact  of  the  execution  of  a  renewal  note  in  a  greater  amount  than  the 
original  does  not  necessarily  show  usury. 
8.  Opbninq  Jodoment— SorFioiENCY  or  Affidavit. 

An  affidavit  that  defendant  had  partly  paid  a  note  In  action,  by  giving  another 
note  for  a  part  thereof,  does  not  show  a  sufficient  defense  to  enUtle  him  to  have  a 
judgment  on  the  note  opened,  and  himself  let  in  to  defend. 

Appeal  from  special  terra. 

Action  by  Jacob  H.  Tallman  against  Daniel  J.  Sprague  on  a  note.  From 
an  order  denying  a  motion  to  open  a  juilgraent  by  default,  defendant  appeals. 
Affirmed. 

Argued  before  Sbdgwick,  C.  J.,  and  Duqro  and  Gildersleeve,  JJ. 

J,  Noble  Hayes,  for  appellant.     Michael  Jacoh».  for  respondent. 

Feb  Curiam.  The  defendant  asked  that  the  default  be  oi>ened,  that  he 
might  make  the  defense  of  usury.  The  aflldiivits  were  too  vague  and  uncer- 
tain on  this  subject  to  permit  it  to  be  lield  tliat  usury  was  shown.     The  mere 
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facts  of  giving  a  note,  and  then,  at  its  maturity,  another  note  for  a  greater 
amount,  do  not  necessarily  involve  usury,  especially  when  the  form  of  the 
statement  on  the  subject  intimates  that  there  are  other  facte,  not  stated, 
which  would  be  relevant,  and  slionld  be  considered  before  holding  that  there 
was  usury.  The  defendant  also  maintained  that  he  had  a  defense  of  pa}'- 
ment  or  partial  payment.  As  to  the  first,  the  adldiivits  did  not  support  it. 
Tlie  second  was  said  to  be  the  giving  of  the  defendant's  note  for  tilMut  the 
half  of  the  amount  of  the  note  in  action.  If  given,  this  would  not  have  been 
a  payment.  The  defendant's  atiidavits  left  it  donbtfiil  as  to  whether  it  was 
ever  given  to  plaintiS.  The  affidavits  of  the  plaintiff  are  to  the  effect  that  it 
never  was.  The  court  would  have  been  justlQed  in  denying  the  motion  sb> 
solutely.    Order  affirmed,  with  $10  costs. 


Seebaoh  et  al.  v.  Mbtbofolitan  Ex..  B.  Co.  et  at. 

(Superior  Court  (\f  New  York  City,  Oeneral  Term.    March  14, 1898.) 

El,EVATED  RaILWATS— iNJmtGTION— Fdtdre  Damaobs. 

The  sum  to  be  paid  by  an  elevated  railway  company  to  avoM  an  injanotion  can- 
not be  made  to  Include  prospective  damages  from  dirt,  cinders,  steam,  smoke,  etc., 
incidental  to  the  running  of  trains.  The  abutting  owner  may  maintain  a  separate 
action  for  these. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Gretchen  Seebach  and  others  against  the  Metropolitan  Elevated 
Bailroad  Company  and  another.  From  a  judgment  for  piainiiffs,  defendants 
appeal.    Affirmed. 

Argued  before  Sedgwick,  C.  J.,  and  Duqro  and  Gilderslebvb,  JJ. 

Joseph  E.  Lord,  for  appellants.     Charles  ffibson  Bennett,  for  respondents. 

Feb  Curiam.  This  is  an  action  for  an  injunction  against  the  defendants' 
maintenance  and  operation  of  their  elevated  road  In  front  of  the  premises  of 
plaintiff.  The  referee  refused  to  find,  at  the  request  of  defendant's  attorney, 
that  the  sum  fixed,  if  any,  to  be  paid  as  an  alternative  for  avoiding  the  in- 
junction,  shall  not  include  damages  to  be  caused  in  the  future  by  the  running 
of  trains,  i.  «.,  include  the  damages  to  be  caused  in  the  future  by  noise,  dirt, 
cinders,  steam,  smolte,  and  odors  incidental  to  the  operation  of  the  trains  in 
the  future.  The  learned  referee  was  correct  in  his  action.  The  running  of 
trains  in  the  future  would  be  a  taking  of  plaintiff's  easement.  As  to  the 
damages  to  be  caused  in  the  future,  the  request  was  at  least  partly  invalid. 
For,  conceding  that  the  effect  of  noise  would  not  be  a  lessening  of  the  ease- 
ment, certain  of  the  otlier  particulars  would  be.  "Smolse  and  gas,  ashes  and 
cinders,  affect  and  impair  the  easement  of  air.  The  structure  itself  and  the 
passage  of  cars  lessen  the  easement  of  light, "  etc.  Drucker  Case,  106  K.  Y. 
157,  12  N.  E.  Rep.  568;  American  Bank-Note  Co.  v.  New  York  El.  Ry.  Co., 
29  N.  E.  Rep.  iJ02,  (Dec.  15,  1891.)  The  referee  did  not  include  the  effect  of 
noise  in  his  estimation  of  the  value  of  plaintiff's  easement.  Judgment  af- 
firmed, with  costs.    All  concur. 


CULLIFORD  t>.   GaDD. 

(Sfupcrtor  Court  of  New  York  City,  Oeneral  Term.    March  14, 1893.) 
Motion  for  reargument.    Motion  denied.    For  decision  on  appeal,  see  17 
N.  Y.  Supp.  457. 
Argued  before  Duqbo  and  Gildeksleevb,  JJ. 
Sidney  Harris,  for  appellant.    F.  Bpeigelherg,  for  respondent. 

Per  Curiam.  The  general  term  passed  upon  the  facts  disclospd  In  the 
case  In  the  way  that  they  would  have  passed  upon  them  if  there  had  been  a 
statement  that  the  case  contained  all  the  evidence.  Motion  denied,  with  flO 
costs. 
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Stkinhetz  v.  Metropolitan  El.  By.  Co.  et  al. 
(Superior  Court  of  New  YorH  City,  Special  Term.    March  19, 1892.) 

L  KLT7ATBD  RaIUIOADS — ABOTTIXa  PrOFERTT— INORBASB  TN  VALUES. 

Property  on  Ninth  avenue,  in  New  Yorlc  city,  between  lOSd  and  104th  atreets,  a 
■ection  devoted  to  market  srardens  in  1878,  of  tne  value  then  of  $14,000,  rose  to  the 
value  of  9140,000,  in  188S,  after  the  ereottoa  of  an  elevated  railroad  in  the  street  on 
which  the  property  abutted.  It  appeared  that  the  increase  in  value  was  due  to  tho 
presence  of  the  elevated  railroad.  Held,  that  the  property  had  suffered  no  dam- 
ages to  its  fee  value  by  reason  of  the  construction  and  operation  of  the  railroad, 
and  that  the  owner  was  not  entiUad  to  an  injunction  against  the  operation  of  tha 
road.     Bohm  v.  Railway  Co.,  (N.  Y.  App.)  S9  N.  K  Rep.  803,  followed. 

%  Same— Equitable  Relief — Past  Damages. 

The  fact  that,  in  an  action  to  obtain  such  injunction,  a  referee  was  appointed,  by 
consent,  to  hear  and  determine  all  the  issues  in  tlie  case,  did  not  make  it  incum- 
bent on  him,  in  case  the  injanotion  was  refused,  to  award  a  judgment  tor  paat 
damBgea. 

t,  Bute — DisPsopoBTiOKATa  Inobbasb  ih  Values. 

The  fact  that  neighboring  property  on  parallel  avenues  and  side  streets  had 
increased  in  greater  proportion,  in  rental,  as  well  as  fee,  value,  than  plalntUTs 
property,  was  no  ground  for  relief,  either  at  law  or  in  equity. 

Action  by  Eliztibeth  Steinmetz  against  the  Metropolitan  Elevated  Railway 
Company  and  another.     Complaint  dismissed. 
Before  Wilbub  Labrehokb,  Beferee. 
A.  J.  Skinner,  for  plaintiff.     Davies,  Short  <£  Toumiend,  for  defendants. 

Larremobb.  B.  This  is  an  action  for  an  injunction  against  the  maintenance 
and  operation  of  defendants'  elevated  railway,  and  incidentally  detnanding 
past  damages.  The  premises  in  question  are  situated  on  the  east  side  of 
Ninth  avenue,  between  103d  and  104th  streets,  comprehending  the  whole 
block,  except  the  lot  and  building  on  tl)e  south-east  corner  of  104tb  street 
and  Kinth  avenue.  The  plaintiff  has  rested  her  case,  and  defendants  move 
for  a  dismissal  of  the  complaint.  I  am  of  opinion  that  such  motion  must  be 
granted,  under  the  authority  of  Bohm  v.  Railway  Co.  and  Bomers  v.  Same, 
(N.  Y.  App.)  29  N.  E.  Bep.  802.  It  appears  that  prior  to  the  erection  of 
the  elevated  railroad,  in  ltj78,  the  neighborhood  in  which  the  premises  are 
situated  was  an  unsettled  portion  of  the  city,  devoted  chiefly  to  marliet  gar- 
dens, and  that  the  only  regular  means  of  access  with  the  thickly  populated  and 
business  regions  was  by  horse-car.  A  real-estate  expert  called  by  plaintiff 
testified  that  in  1878  the  property  was  worth  65,000  to  67,000  for  corners, 
and  $3,000  to  $5,000  for  inside  lots.  Talcing  the  highest  figures  of  this  esti. 
mate,  the  whole  block  was  then  worth  644,0iOO.  This  same  expert  places  the 
present  value  of  the  lots  forming  said  block,  in  the  aggregate,  at  from  897,000 
to  $100,000.  The  fact  is  shown  that  in  1888  the  plaintiff  actually  paid«140,- 
000  for  them  as  excavated  lots.  Plaintiff's  experts  testified  to  tlie  great 
improvement  of  the  west  side  of  the  city,  and  the  general  increase  in  fee  and 
rental  values  since  1878.  I'here  can  be  no  question,  under  the  evidence,  as 
to  increase  in  value  since  1878  of  the  premises  in  quesUon,  and  I  think  it  fol- 
lows with  equal  certainty  therefrom  that  the  construction  and  opeiation  of 
the  road  have  materially  contributed  to  such  increase.  This  inference  fol- 
lows from  comparing  the  conceded  condition  of  the  premises  in  1878,  without 
rapid  transit,  with  its  condition  at  piesent.  Population  has  been  attracted 
thither,  and  expensive  residential  buildings  constructed,  entirely  transform- 
ing the  region.  Furthermore,  there  is  in  the  case  the  evidence  of  two  ex- 
perts  called  by  plaintiff,  who  testify,  directly  and  without  reservation,  that 
the  elevated  railroad  has  been  a  material  factor  in  the  improvement  and 
increase  in  valne  of  the  neighborhood.  Even  though  expert  evidence  of  this 
character  bas  been  declared  improper  by  the  court  of  appeals  in  decisions 
rendered  since  its  admission  in  the  present  case,  {Robert*  v.  Railway  Co.,  28 
K.  £.  Bep.  486;  Mortimer  t.  lUMtoay  Co.,  29  N.  E.  Bep.  5,)  it  must  be  remem- 
V.  18N.Y.8.no.3 — 14 
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bered  that  here  It  was  drawn  from  plaintiff's  own  witnesses  on  cross-examina- 
tion, and  was  admitted  without  objection  or  exception.  The  only  conclu* 
sion,  therefore,  is  tliat  the  value  of  plaintiff's  property  has  materially 
increased  since  the  building  of  the  road,  and  that  it  has  so  increased  by  reason 
Af  said  road.  As  such  growth  in  value  was  partly  due  to  rapid  transit,  the 
inference  is  also  inevitable  that  the  property  would  not  have  increased  more 
than  it  has  without  the  presence  of  the  road.  Under  the  authorities  above 
cited,  and  also  Brush  v.  RaUtoay  Co.,  in  the  special  term  of  the  court  of 
common  pleas,  (18  K.  Y.  Supp.  908,)  since  affirmed  by  the  general  terui  of 
that  court,  (17  N.  Y.  Supp.  540,)  I  am  of  opinion  that  plaintiff's  applica- 
tion for  equitable  relief  must  be  denied. 

Tills,  it  seems  to  me,  disposes  of  the  entire  action.  The  learned  counsel 
for  plaintiff  argues  that,  as  the  present  referee  was  appointed,  by  consent,  to 
hear  and  determine  all  the  issues,  ic  is  incumbent  upon  him  to  award  a  judg- 
ment for  past  damages,  even  though  an  injunction  is  refused.  I  thinlc  this 
position  is  untenable,  especially  in  view  of  the  recent  decisions  of  the  court 
of  appeals  in  Lynoh  v.  Railway  Co.,  29  N.  £.  Bep.  315,  and  Shepard  v. 
RaUtoay  Co.,  30  X.  E.  Bep.  187.  Whatever  confusion  of  view  may  have 
existed  heretofore,  these  decisions  seem  to  establish  authoritatively  that  an 
action  of  the  present  character  is  one  purely  on  the  equity  side  of  the  court; 
that  the  cause  of  action  is  simple  and  indivisible,  and  that  the  court  can 
entertain  claims  for  past  damages  only  as  incidental  to  its  equitable  jurisdic- 
tion, in  order  to  afford  complete  relief.  It  seems  to  follow  from  this  doc- 
trine that,  if  the  essential  cause  of  action  fail,  the  incidental  concomitants 
must  go  with  it.  This  apparently  was  the  view  talcen  by  Fhyor,  J.,  in  the 
Brush  Case,  supra,  in  which,  although  past  damages  were  demanded,  the 
complaint  was  absolutely  dismissed. 

I  may  say,  however,  on  the  merits  of  this  application,  that  I  do  not  per- 
ceive how  a  claim  for  past  rental  damages  could  be  allowed  in  the  face  of  a 
determination  that  tlie  property  has  greatly  increased  in  value  since  and 
because  of  the  building  of  the  road.  To  reach  rental  damages  and  fee  dam- 
ages, respectively,  the  forms  of  remedy  are  quite  distinct,  the  one  being  by 
an  ordinary  action  at  law,  and  the  other  by  an  action  in  equity  for  an  injunc- 
tion. Nevertheless,  the  questions  of  rental  damage  and  fee  damage  are  inti- 
mately related,  and  the  same  kind  of  proof  is  uniformly  employed  to  prove 
both.  Increase  in  fee  value  and  rental  value  is  assumed  to  be  so  necessarily 
connected  that  the  latter  is  constantly  resorted  to  by  the  courts  as  a  means  of 
measuring  the  former.  It  is  hardly  conceivable  that  a  piece  of  real  estate 
should  show  an  absolute  increase  in  fee  value  and  an  absolute  decrease  in 
rental  value,  though  its  owner  may  have  found  difhcnlty  in  renting  it  for  a 
particular  purpose.  The  evidence  in  the  present  case  seems  to  me,  as  far  as 
it  bears  on  the  question  at  all,  to  show  an  increase  in  rental  as  well  as  fee 
value  since  the  building  of  the  road.  Prior  to^  the  coming  of  the  elevated 
railroad  the  property  was  presumably  bringing  no  rent,  or  comparatively  a 
very  small  one.  What  such  previous  rental  value  was  is  not  shown,  but  I 
thinlc  it  would  be  the  only  proper  basis  for  comparison,  if  it  were  attempted 
to  separate  the  question  of  rental  from  fee  value.  The  case  is  therefore  bar- 
ren of  proof  tending  to  show  decrease  in  rental  value  because  of  the  main- 
tenance of  the  road.  The  buildings  were  constructed  with  the  load  in  full 
operation,  and  the  erection  of  such  buildings  for  occupation  as  residences  was 
made  possible  by  the  road.  While  there  is  always  a  general  relation  between 
rental  and  fee  value,  the  rental  value  of  these  tenements  could  not  be  accu- 
rately determined  until  after  they  were  iinished  and  puton  the  market,  which 
was  after  the  commencement  of  this  action.  The  most  that  plaintiff's  proof 
establishes  on  this  point  is  that  the  actual  rental  value  is  something  less  than 
plaintiff's  asking  price  when  the  flats  were  first  opened.  Tlie  rental  value 
bas  nnquestloEsbly  increased  since  the  building  of  the  road,  indeed  has  to  a 
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large  extent  been  created  by  It,  and,  under  the  doctrine  of  the  Sohm  Case, 
supra,  I  do  not  think  that  the  fact  that  neighboring  property  on  parallel  ave- 
naea  and  side  streets  has  increased  in  greater  proportion  in  rental  as  well  aa 
fee  value  would  entitle  plaintiff  to  damages  at  law  any  more  than  in  equity. 
The  complaint  must  be  dismissed  for  the  reason  that  plaintiff's  evidence  does 
not  establish  prima  faote  any  substantial  injury  to  her  property  entitling 
her  to  an  injunction. 


Fendleton  o.  Johnson. 
(Superior  Conrt  of  ^ew  Tot*  CUy,  SpeeUil  Term.    Jane  11, 1891.) 

1.  Costs — AssioNiiEirr  or  Cacsb  of  Action — Liability  of  Assionos. 

Where  a  non-resideiit  assitnis  the  legal  title  to  a  claim  to  a  resident,  to  arotd  the 
necessity  of  frtving  security  for  costs,  retaining  the  beneficial  interest  In  himself, 
and  in  an  action  on  the  claim  a  judgment  for  costs4s  entered  against  the  assignee, 
(plaintiff,)  and  an  execution  thereon  is  retnmed  unsatisfied,  tne  assignor  may  be 
eharged  with  the  costs,  under  Code  ClvU  Proo.  {  8947,  which  declares  that  <*  where 
an  action  is  brought  in  the  name  of  another  by  a  transferee  of  the  oanse  of  action, 
or  by  any  other  person  who  is  beneficially  interested  therein,  •  •  •  the  trans- 
feree or  other  person  so  interested  is  liable  for  costs  in  the  like  cases  and  to  the 
same  extent  as  if  he  was  the  plaintiff. " 

2.  Same — Inabiutt  to  Collkct  from  Assiokbb. 

The  retnm  unsatisfied  of  the  execution  against  the  property  of  the  assignee  la 
snfficient  evidence  of  inability  to  collect  from'  him. 

Action  by  James  F.  Pendleton  against  Alexander  Johnson  for  services 
claimed  to  have  been  rendered  to  defendant  by  A.  E.  Woodruff,  plaintiff's 
assignor,  as  an  attorney  and  counselor  at  law.  Judgment  for  defendant  for 
•184.94  costs  was  entered  on  a  verdict  for  plaintiff  for  six  cents..  On  appeal 
to  the  general  term  the  judgment  was  afilrmed,  (14  N.  Y.  Supp.  629.)  and 
judgment  was  entered  for  defendant  for  9147.17,  costs  of  the  appeal.  Ex- 
ecntion  having  been  issued  against  plaintiff,  and  returned  unsatisfied,  defend-- 
ant  moved  to  charge  piaintifT's  assignor  with  the  costs,  as  the  person  having; 
the  beneficial  interest  in  the  demand  sued  on.    Motion  granted. 

James  F.  Pendleton,  for  4-  ^-  Woodruff.  Datid  LevenMtt,  for  d»^ 
fendant. 

McAdam,  J.  The  proofs  are  convincing  that,  as  the  assignor  resided  in 
New  Jersey,  he  assigned  his  demand  to  the  plaintiff,  a  resident  of  New  York, 
to  avoid  the  necessity  of  giving  security  for  costs;  that,  while  the  legal  title 
to  the  claim  was  put  in  the  plaintiff  to  answer  the  purposes  of  the  prosecu- 
tion, {Sheridan  v.  Mayor,  68  N.  Y.  30,)  the  equitable  and  beneficial  interest 
remained  in  the  assignor,  and  he  is  chargeable  with  the  costs,  under  section 
35J47  of  the  Code."  Slaiuon  v.  Watktns,  46  N.  Y.  Super.  Gt.  172;  Winanta 
v.  Blanchard,  12  N.  Y.  St.  Rep.  384;  Society  v.  LoomU,  (Sup.)  3  N.  Y. 
Supp.  672;  Qiles  v.  Halbgrt.  12  N.  Y.  32;  Whitney  v.  Cooper,  1  Hill,  629; 
Colvard  v.  Oliver,  7  Wend.  497;  Fn  re  Tyng,  17  Wkly.  Dig.  284. 

The  return  of  the  execution  unsatisfied  is  siifflcient  evidence  of  inability  to 
collect  from  the  assignee.  Perrigo  r.  Vowdall,  25  Hun,  234.  Motion  ta 
charge  assignor  with  costs  granted. 

*Code  Civil  Proc.  %  8247,  declares  that  "where  an  action  is  brought  In  the  name  of 
another  by  a  transferee  of  the  cause  of  action,  or  by  any  other  person  who  is  benefi- 
cially interested  ttierefai,  •  •  •  the  transferee  or  other  person  so  Intereeted  la  UablA 
for  oosta  In  tlie  like  oases  and  to  the  same  extent  as  if  he  was  the  plaintiff, "  et& 
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Mbtbopolitan  Addbessino  &  Mailing  Co.  v.  Goodbnouoh  «t  al. 

{Superior  Court  of  New  York  CUy,  Special  Term.    August  84, 1881.) 

1.  Costs — Liabiutt  or  Ownbb  of  BiNEriciAL  Imtebbst  in  Action. 

Action  was  brought  in  a  corporate  name  on  the  theory  that  plaintiff  was  a  corpo- 
ration; and,  after  a  judgment  in  favor  of  defendants  for  costs,  it  was  found  that 
no  corporation  existed,  and  that  the  name  was  merely  a  name  under  which  one  A. 
did  business.  The  contract  authorizing  the  attorney  to  bring  the  action  was  signed 
by  A.  as  president  of  the  fictitious  corporation ;  and  it  was  shown  that  he  wrote  to 
the  attorney.  Inquiring  after  the  aotion,  and  referring  to  it  as  "my "  case.  Held, 
that  A.  was  liable  for  the  costs,  both  because  he  was  the  wrongful  promoter  of  the 
action,  and  because  he  was  beneficially  interested,  within  the  meaning  of  Code 
Civil  Proc  S  SH7,  declaring  that  "where  an  action  is  brought  in  the  name  of 
another  by  a  transferee  of  the  cause  of  action,  or  by  any  other  person  who  is  bene- 
ficially interested  therein,  •  •  •  the  transferee  or  other  person  so  interested  is 
liable  for  costs  in  the  like  c^es  and  to  the  same  extent  as  if  he  was  the  plaintiff. " 

S.  Same— Motion  to  Chakqe  bepobb  Exbcdtion  Issued. 

An  objection  that  a  motion  made  by  defendants  to  charge  A.  with  the  costs  was 
premature  because  no  execution  against  plaintiff  bad  been  Issued  and  returned  un- 
ratisfied  is  unavailing,  because,  plaintiff  not  being  a  legal  entity,  and  being  there- 
fore incapable  of  owning  property,  the  issuing  of  execution  would  have  been 
useless. 

An  action  was  brought  in  the  name  of  the  Metropolitan  Addressing  A 
Mailing  Company,  as  a  corporation,  against  Goodenough  &  Woglom  and  an- 
other. Judgment  was  rendered  in  favor  of  defendants  and  against  plaintiff 
for  costs.  Defendants  moved  to  charge  Herbert  D,  Van  Auken  with  the 
costs,  on  the  ground  that  be  was  beneQcially  interested  in  the  causeof  action, 
and  that  he  wrongfully  promoted  the  action;  and,  in  support  of  the  motion, 
afSdavits  were  tiled,  showing  that  the  Metropolitan  Addressing  &  Mailing 
Company  was  not  a  corporation,  but  merely  the  style  under  which  Van  Auken 
did  business.  There  were  also  filed  tlie  contract  authorizing  plaintiff's  attor- 
ney to  bring  the  suit,  which  was  signed,  "Herbert  D.  Van  Auken,  President 
Met.  A.  &  M.  Co.,"  and  a  letter  written  by  Yan  Auken  to  the  attorney  after 
the  suit  had  been  brought,  asking  information  in  regard  to  it,  and  referring 
to  it  as  "my  case."     Motion  granted. 

Edward  E.  Van,  Auken,  tor  Herbert  D.  Van  Auken.  WiUiam  Clark 
Roe  and  H.  'Huffman  Brotone,  for  defendants. 

McAdam,  J.  The  proofs  show  that  Herbert  D.  Van  Auken  was  the  pro- 
moter of  the  suits  brought.  He  signed  the  contract  under  which  they  were 
commenced,  and  in  Exhibit  C  he  refers  to  them  as  "my"  (his)  case.  The 
action  was  wrongfully  commenced  in  the  name  of  the  Metro|)oIitan  Address- 
ing &  Mailing  Company,  on  the  theory  that  it  was  a  corporation.  It  was 
in  fact  the  name  under  which  Yan  Auken  did  business;  a  feature  not  dis- 
covered by  the  defendants  until  long  after  the  action  terminated  in  their 
favor,  with  $114.10  costs.  These  circumstances  show  that  Van  Auken  was 
"beneficially  interested"  in  the  action,  within  the  roeHning  of  section  3247  of 
the  Code,'  and  therefore  liable  for  the  costs  to  the  same  extent  as  if  he  had 
been  the  plaintiff  of  record.  Slauson  v.  Watkins,  95  N.  Y.  3ti9;  Waring  v. 
Baret,  2  Cow.  460;  WinanU  v.  Blanchard,  12  N.  Y.  St.  Kep.  384;  eUet  t. 
Halhert,  12  N.  Y.  82;  Miller  t.  Franklin,  20  Wend.  630;  Pendleton  v.  John- 
son, 18  N.  Y.  Supp.  211.  If  the  nominal  plaintiff  had  succeeded,  the  fruits  of 
the  recovery  would  have  gone  to  Van  Auken :  and  he  is  personally  chargeable 
with  the  costs  under  the  Code  provision  cited,  as  well  as  upon  the  further 
ground  that  he  was  the  wrongful  promoter  of  the  action.    Society  r.  Loomit, 

'Code  Civil  Proo.  %  8247,  declares  that  "where  an  action  is  brought  in  the  name  of 
another  by  a  transferee  of  the  cause  of  action,  or  by  any  other  person  who  is  benefi- 
cially interested  therein,  •  •  •  the  transferee  or  other  person  so  interested  is  liable 
^or  the  costs  in  the  like  cases  and  to  the  same  extent  as  if  be  was  the  plaintifE."  eta. 
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(Sup.)  8  N.  Y.  Supp.  572.    The  judgment,  being  exclusively  for  costs,  belongs 
to  the  attorney.    Marshall  ▼.  Mw.h,  51  N.  T.  140. 

The  objection  ttiat  the  motion  is  premature  because  no  execution  has  been 
issued  and  returned  unsatisfied  {Perrigo  v.  Dotodall,  25  Hun,  234)  is  un- 
availing,  because  the  proofs  show  that  the  plaintiff  is  not  a  legul  entity,  and 
incapable  of  owning  property;  hence  the  issuing  of  an  execution  would  be 
idle  ceremony,  the  forms  of  which  are  never  required  where  they  would  prove 
nugatory  and  result  in  nothing.  JVIotion  to  charge  Van  Auken  with  the  costs 
granted. 

Lenmon  v.  Smith  et  al. 
(Camman  Fleat  of  New  York  CVtu  and  County,  Special.  Term.    March  16, 1898.) 

RiVERENOH — StIPOI^ATIOS — TSSVT  TBIi.L — ApPOIITrMKNT  OP  ANOTRIB    RuriBEE. 

Code  Civil  Proc.  {  1011,  provides  that  where  a  referee  was  appointed  by  con- 
sent, and  a  new  trial  is  granted,  the  court  must  appoint  another  referee,  unless  the 
stipulation  expressly  provides  otherwise.  Held,  that  a  consent  to  a  reference, 
given  in  open  oourt,  and  embodied  In  the  orifflnal  order,  is  the  equivalent  of  the 
written  stipulation  contemplated  by  said  section;  and,  suoh  consent  being  sUent 
in  the  respect  mentioned,  the  granting  of  a  new  trial  necessitated  the  appointment 
of  a  new  referee  on  the  application  of  either  party. 

Action  by  Michael  Lennon  against  Mary  F.  C.  Smith  and  others.  Plain- 
tiff  moves  to  place  the  cause  on  the  equity  calendar  for  trial.  Motion  denied. 
For  former  report,  see  1  N.  Y.  Supp.  97;  27  N.  E.  Eep.  24a 

Isaac  Kugelman  and  Edward  T.  Wood,  for  plaintiff.  MatJietes  A  Smith, 
tor  defendants. 

GiEGERiCH,  J.  This  action  was  brought  to  foreclose  a  mechanic's  lien, 
and  by  consent  of  the  parties  in  open  court  it  was  sent  to  a  referee  for  trial. 
The  cause  was  tried  before  the  referee  agreed  npon,  who  reported  in  favor  of 
the  defendant  Smith,  and  judgment  was  entered  in  her  favor.  The  plaintiff 
appealed  from  that  judgment,  and  the  general  term  affirmed  it.  1  N.  Y.  Supp. 
97.  An  appeal  from  the  judgment  entered  upon  the  order  affirming  the  judg- 
ment entered  on  the  report  of  the  referee  Wiis  then  taken  to  the  court  of  ap- 
peals, and  the  judgment  was  reversed,  and  a  new  trial  ordered,  without  spec- 
ification or  reservation  as  to  the  mode  of  trial.  27  N.  E.  Bep.  243.  The 
plaintiff  now  moves  to  place  the  cause  upon  the  equity  calendar  of  this  court 
for  trial,  and  this  raises  the  question  whether  the  simple  reversal  of  the  judg- 
ment on  the  report  of  a  referee  operates  to  vacate  the  order  of  ref-rence.  In 
CaUir^  v.  Adirondack  Co.,  19  Hun,  389,  81  TH.Y.  379,  which  arose  prior  to 
the  amendment  of  1879  to  section  1011  of  the  Code  of  Civil  Procedure,  it  was 
held  that  it  stands  unless  provision  is  made  to  the  contrary,  or  the  order  is 
vacated,  upon  motion,  by  the  court  at  special  term.  But  section  1011  of  the 
Code  of  Civil  Procedure,  as  amended,  provides  that  where  the  referee  was  ap- 
pointed by  consent,  and  a  new  trial  is  granted,  the  court  must  appoint  an- 
other referee,  unless  the  stipulation  expressly  provides  otherwisa  Carter  v. 
Wallace,  3  How.  Pr.  (N.  S.)  854.  In  the  case  at  bar  the  consent  to  refer  was 
made  in  open  court,  and  it  therefore  has  the  same  force  and  effect  as  if  made 
in  writing.  Waterman  v.  Waterman,  87  How.  Pr.  36;  Leaycroft  v.  Fowler,  7 
How,  Pr.  259;  Keator  v.  Plank-Road  Co.,  Id.  41;  2  Rui».  Pr.  342.  It  is 
not  claimed  that  the  stipulation  made  between  the  parties,  and  embodied  in 
the  order  of  reference,  contains  any  provision  that  the  court  shall  not  appoint 
another  referee  in  case  a  new  trial  is  granted;  and,  if  the  aforesaid  provisions 
of  the  Code  are  appliciible  to  this  case,  (and  I  assume  that  they  do  apply,)  it 
follows  tliat  a  new  referee  must  be  appointed  upon  application  by  either  of 
the  parties  to  the  suit.  Previous  to  the  amendment  of  ihe  section  of  the  Code 
above  cited,  it  was,  and  still  is,  regarded  as  the  established  practice,  when- 
ever the  judgment  is  reversed  on  a  question  of  fact  upon  which  a  referee  has 
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once  passed,  to  grant  a  motion  to  send  the  retrial  to  a  new  referee,  (Rum. 
Pr.  883;  CatUn  v.  Adirandack  Co.,  19  Han,  389,)  and,  if  the  judgment  of 
the  referee  is  reversed  on  a  question  of  law,  it  is  not  npcessarily  a  ground  for 
sending  the  case  to  a  new  referee  upon  a  new  trial.  (Billing*  v.  Vanderek, 
15  How.  Pr.  295,)  except  where  the  reference  is  by  consent,  although  it  is 
usual  in  such  case  to  direct  that  the  new  trial  be  had  before  another  referee; 
and  that  seems  to  be  the  better  practice,  (2  Rum.  Pr.  p.  383;  Schermerhom  v. 
Van  Allen,  13  How.  Pr.  82.)  The  judgment  of  the  referee,  it  seems,  was 
reversed  on  a  question  of  fact  as  well  as  of  law,  and,  if  these  rules  of  practice 
were  followed,  this  cause  would  be  sent  to  a  new  referee  for  retrial,  even 
though  the  original  reference  were  treated  as  one  not  on  consent.  But  under 
the  authorities  above  cited  I  am  of  opinion  that  the  consent  given  in  open 
court  and  embodied  in  the  original  order  must  be  construed  as  the  equivalent 
of  a  written  stipulation  to  refer  within  the  meaning  of  section  1011  of  the 
Code.  Considering  the  phraseology  of  such  section  as  a  whole,  the  Intention 
is  manifest  that  a  stipulation  to  refer,  once  given,  shall  remain  operative,  so 
far  as  prescribing  the  mode  of  trial  is  concerned,  until  the  cause  is  finally  dis- 
posed of.  It  binds  the  parties  to  trial  by  referee,  instead  of  by  the  court  or 
a  jury.  This  is  clear  from  the  direction  that  the  court  must  appoint  another 
referee  in  the  event  of  the  ordering  of  a  new  trial  of  an  action  which  had 
been  tried  by  the  referee  originally  named.  For  the  reasons  above  stated  the 
motion  will  therefore  be  denied,  but  without  costs,  and  without  prejudice  to 
any  motion  to  be  made  by  either  of  the  parties  for  the  appointment  of  another 
referee. 


Kelly  e.  Smith. 
(Common  FUom  Of  Kew  York  Citv  and  County,  Omtrttl  Ttrvn.    Uaroh  7, 188».) 

Motion  by  plaintiff  (respondent)  for  reargument.    Denied.    For  decision 
on  appeal,  see  16  N.  Y.  Supp.  521. 
Argued  before  fiooKSTAVKR,  Bischoff,  and  Pryor,  JJ. 

Pes  Cubiah.  Counsel  for  respondent  is  in  error  in  assuming  that  the  de- 
cision  of  the  general  term  on  the  argument  of  the  appeal  herein  (see  opinion 
in  Kelly  v.  Smith,  16  N.  Y.  Supp.  521)  was  predicated  upon  a  denial  of  the 
existence  of  the  relation  of  landlord  and  tenant  between  the  respondent's  as* 
signer  and  the  appellant.  Smith,  and  the  case  {Stewart  v.  Railroad  Co.,  102 
N.  Y.  601, 8  N.  £.  Rep.  200)  referred  td  on  this  motion  as  having  been  over- 
looked and  in  conflict  with  the  decision  made  is  irrelevant  to  tl)e  question  in- 
volved in  the  appeal.  Careful  perusal  of  the  opinion  will  not  fail  to  convince 
counsel  that  wtiat  the  court  decided  was  that  tlie  riglit  to  re-enter  fur  breach 
of  a  condition  subsequent  was  not  assignable  to  or  enforceable  by  one  not 
vested  with  the  reversionary  estate,  and  tliat  as,  in  contemplation  of  law, 
the  alleged  sublease  by  respondent's  assignor  to  ismith  for  a  period  covering 
his  entire  term  operated  as  a  prior  conveyance  of  all  the  estate  granted  by 
Clark,  the  original  lessor,  no  estate  whatever  in  the  leasehold  premises  passed 
to  the  respondent  by  the  subsequent  assignment  to  her.  We  adhere  to  the 
validity  of  the  principle  governing  the  decision.  See,  in  addition  to  the  au- 
thorities referrodkto  in  the  opinion,  tliose  collated  in  Sexton  v.  Storage  Co., 
(IIL  Sup.)  21 N.  £.  Bep.  920.    Motion  for  reargument  denied,  with  $10  costs. 


In  re  Bomar's  Will. 
(SurrocKite'*  Court,  Klngt  County.    January  80, 1893.) 
Wiu*— Pbobatb— ExpoNoiKO  Libelous  Cl^usb. 

A  will,  after  disposing  of  testator's  entire  estate,  recited  that  "whereas,  one  of 
mr  sons    *   *    *    is  deceased,  and  there  is  a  child  in  existence  which  is  claimad 
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to  be  Mb,  now  it  Is  mj  wIU  that  no  portion  of  my  estate,  real  or  personal,  shall  go 
or  belong  to  him. "  field,  that  gnch  clause  should  he  expunged  In  probate  proceed- 
ings as  libelous ;  the  legitimacy  of  the  child  referred  to  being  fully  proven. 

Proceedings  for  the  probate  of  the  will  of  Thomas  Boiuar,  deceased. 
Fromtne  Bros.,  for  proponents.    Robert  Payne,  for  Henry  S.  Bellows,  spe- 
cial guardian. 

Abbott,  8.  The  special  guardian  for  the  infant  in  this  proceeding  filed 
objections  to  the  probate  of  the  last  clause  of  this  will,  on  the  ground  ihat 
such  clause  was  superfluous  and  libelous,  and  should  be  refused  probate  and 
record.  It  reads  substantially  as  follows:  "Item.  And  whereas,  one  of  my 
sons  *  *  •  is  deceased,  and  there  is  a  child  in  existence  which  Is  claimed 
to  be  his,  and  which  is  named  *  *  *,  now  it  is  my  will  that  no  portion 
of  my  estate,  real  or  personal,  shall  go  to  or  belong  to  him,  his  heirs  or  rep- 
resentatives." The  son  mentioned  in  the  "item"  aforesaid  had  not  lived 
happily  with  his  wife,  and  they  had  separated  after  a  son  had  been  born  to 
them,  whose  custody  was  awarded  to  the  mother,  and  who  is  designated  as 
the  "child  In  existence"  in  said  "item;"  but  upon  the  hearing  in  this  matter 
the  proper  and  ceremonial  marriage  of  this  son  and  the  legitimacy  of  his  child 
were  admitt«d  in  the  broadest  and  fullest  manner  by  the  proponents  herein, 
who  are  also  sons  of  the  testator.  The  testator  disposes  of  his  entire  estate, 
both  real  and  personal,  by  the  clauses  of  his  will  which  precede  this  "item;" 
consequently  said  "item"  effects  adisposltion  of  no  part  of  his  estate.  A  will 
is  an  instrument  which  disposes  of  one's  property,  to  take  effect  after  d<'alh, 
and  should  not  be  permitted  to  be  made  a  vehicle  fur  libel  or  contumely;  and, 
when  such  design  plninly  appears  from  the  context,  such  matter,  in  so  far  as 
it  is  not  dispositive,  should  be  refused  probate  and  record.  The  same  reason- 
ing would  apply  to  the  opprobrious  designation  of  a  bencliciary  in  a  will.  A 
beneficiary  ought  not  to  he  compelled  to  tales  a  legacy  cum  onere.  The  oppro- 
brious designation  should  not  be  probated  or  recorded;  the  dispositive  words 
only  should  be  admitted.  1  have  been  unable  to  find  any  case  in  this  state  in 
which  this  point  has  been  passed  upon,  but  there  have  been  cases  elsewhere 
whicli  establish  that  probate  of  part  of  a  properly  attested  will  may  be  decreed 
while  the  rest  is  rejected;  and  it  would  appear  that  something  superfluous 
may  be  expunged  from  a  properly  executed  will,  though  llie  right  to  insert 
words  or  reform  a  sentence  is  denied.  Schouler,  Wills,  §  219;  Rhodes  v. 
Rhodes,  L.  B.  7  App.  Cas.  192;  Alltn  v.  Mr.Pherson,  1  H.  L.  Gas.  208;  Faw- 
eett  V.  Jones,  3  Phillim.  £cc.  455;  Morris  v.  Stokes,  21  Ga.  552.  After 
referring  to  the  English  practice  of  excluding  portions  of  a  will  from  pro- 
bate under  certain  condition,  2  liedf.  Wills,  p.  43,  (Ed.  1866,)  says:  "And 
we  see  no  reason  why  the  same  course  should  not  be  pursued  liere.  But  it 
has  been  held  that  the  court  cannot,  even  with  the  consent  of  all  parties  in- 
terested, expunge  from  the  prolmle  any  parts  of  tlie  will  which  constitute 
operative  portions  of  the  instrument.  But  olTensive  passages  have  some- 
times been  allowed  to  be  omitted  from  the  probate,  when  the  omission  does 
not  change  the  legal  effect."  In  re  Wartnaby.  1  Hob.  Ecc.  423.  See,  also,  1 
Williams,  Ex'rs,  (6th  Amer.  Ed.)  p.  443,  and  cases  cited.  Following  the 
doctrine  of  these  authorities,  it  seems  manifest  to  me  that,  as  this  "item" 
contains  no  testamentary  disposition,  and  is  not  a  necessary  or  operative  part 
of  the  will,  but  simply  casts  an  unwarranted  slur  upon  an  innocent  child,  it 
should  be  refused  probate  and  record.    Let  decree  be  presented  accordingly. 


Fabreu.  v.  Fbiedlandkr  et  al. 

(Supreme  Covrt,  General  Term,  fHrst  Department.    February  18, 1893.) 

L  Partubbbhip— LulBILitt  toe  Tort— MALiciors  Proseotjtiom. 

In  an  action  against  two  partners  for  malicious  prosecution,  where  it  did  not 
appear  that  one  oi  the  partners  toolc  any  part  in,  knew  of,  or  approved  the  prosecu- 
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tlon  In  qunstion  undertaken  \>j  the  other,  no  reoorery  oan  be  had  against  the  non- 
acting  partner.  * 

8.  Halioious  Fhoseodtion— Tbstikont  ot  Acoomplicx— Coskobobation. 

The  prosecution  in  question  having  taken  place  prior  to  the  enactment  Of  Code 
Crim.  Froc.  i  899,  inhibiting  convictions  on  the  uncorroborated  testimony  of  ao- 
complices,  and  having  been  founded  on  the  testimony  of  an  alleged  accomplice,  the 
court  erred  in  instructing  the  jury  in  this  action,  in  which  the  same  witness  testi- 
fied, that,  if  the  jury  believed  her  uncorroborated  testimony,  it  would  not  be  a  suffi- 
cient basis  for  the  existence  of  probable  cause,  since  at  the  time  of  the  prosecution 
plaintiff  might  have  been  convicted  on  the  uncorroborated  evidence  of  the  accom- 
plice. 

8.   BAMB— ISBTRUCTION. 

The  testimony  of  such  accomplice  having  supported  the  version  given  by  her  on 
the  prosecution  of  plaintiff,  the  court  further  erred  in  refusing  defendants'  request 
to  charge  that,  if  the  jury  believed  the  witness,  defendants  were  entitled  to  a  ver- 
dict 

Appeal  from  circuit  court,  Xew  York  county. 

Action  by  Nellie  £.  Farrell  Hgaint  Albert  Priedlander  and  Walter  £.  Goiv 
win.  From  a  judgment  for  plaintiff,  and  from  an  order  denying  a  motion  for 
a  new  trial,  defendants  appeal,    lieversed. 

Argued  before  Van  Brunt,  P.  J.,  and  O'iiRiEN,  J. 

Donahue,  Netocombe  tt  Cardogo,  (Richard  8.  Newcombe,  of  counsel,)  for 
appellanls.     Timothy  F.  Neville,  for  respondent. 

O'Brien,  J.  Tbe  action  was  brought  to  recover  damages  for  the  alleged 
malicious  prosecution  by  defendants  of  the  plaintiff.  In  the  year  ISiiiO,  the 
defendants,  as  partners,  were  engaged  in  the  manufacture  of  cloths,  and  the 
plaintiff  was  a  designer  in  their  employ.  For  some  time  prior  to  the  alleged 
wrongful  prosecution  the  defendants  missed,  upon  various  occasions,  large 
quantities  of  attk  and  other  articles,  which,  as  the  evidence  showed,  were,  to 
some  extent,  subject  to  plaintiff's  control.  Finally  Mrs.  Elizabeth  Deery 
was  arrested  for  the  larceny  of  some  cloaks  belonging  to  defendants,  which 
were  found  upon  her  person  and  at  her  residence.  When  arraigned  before 
one  of  tbe  police  justices,  slie  stated  that  tbe  stolen  property  had  b^n  obtained 
by  her  through  the  assistance  of  the  plaintiff,  and  that  out  of  the  m  ile- 
rial  that  had  thus  been  furnished  various  garments  had  been  made  by  her 
at  the  plaintiff's  direction.  It  also  appeared  that  Mrs.  Deery  and  plaintiff 
were  acquainted,  having  formerly  worked  together  at  H.  B.  Claflin  &  Co.'s, 
and  Mrs.  Deery  had  been  employed  by  the  defendants  upon  the  plaintiff's 
recommendation.  Claiming  to  be  influenced  by  these  considerations,  the  de- 
fendant Corwin  caused  a  search-warrant  to  be  Issued,  and,  in  company  with 
a  police  ofScer,  went  to  the  plaintiff's  apartment,  and,  after  an  examination, 
found  no  goods  belonging  to  them  in  her  possession.  In  addition  to  this  cir- 
cumstance that  no  goods  were  found  in  her  possession,  the  plaintiff  showed 
that  she  was  of  good  character,  and  had  been  engaged  at  a  salary  of  $40  a 
week  for  many  years  by  wholesale  houses,  and  out  of  her  earnings  had  main- 
tained herself,  father,  and  four  or  five  brothers  and  sisters.  It  was  also 
shown  that  the  defendants,  by  reason  of  their  business  having  fallen  off, 
were  desirous  of  being  freed  from  the  contract  which  they  had  made  with  the 
piaintilT  to  pay  her  the  salary  mentioned  for  the  entire  year  of  188U,  and  in 
furtherance  of  the  wish  they  bad  changed  her  employment,  and  for  a  portion 
of  the  time  had  refused  to  pay  her  salary,  out  of  which  a  lawsuit  arose  be- 
tween the  parlies;  no  doubt,  engendering  feeling.  It  is  these  facts  upon 
which  plaintiff  relies  to  justify  her  allegation  that  there  was  want  of  probable 
cause,  and  to  support  her  charge  of  malice  against  the  defendants  in  procur- 
ing the  search-warrant. 

The  two  questions  presented  upon  the  appeal  are:  First,  was  there  evi- 
dence Bufflcient  to  go  to  the  jury  as  to  Friedlander's  responsibility  for  the 
act  of  his  partner,  Corwin,  in  the  procuring  of  the  warrant?  and,  second, 
did  the  judge  err  in  charging  the  jury  as  to  the  principle  wtdch  should  guide 
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them  in  detennining  what  did  or  did  not  constitute  probable  canse?  As  to 
the  first,  the  evidence  shows  ttftit  it  was  the  defendant  Corvrin  that  appeared 
before  the  police  justice  on  the  occasion  of  Mrs.  Beery's  examination.  He 
it  was  to  whom  the  latter  stated  the  fact  of  plaintiff's  complicity  in  the  theft, 
and  it  was  he  that  immediately  thereupon  swore  to  the  affidavit  upon  whicli 
the  warrant  was  obtained,  and  wiio  afterwards  accompanied  the  Qincer  to 
plaintiff's  residence,  to  conduct  the  search.  The  defendant  Friedlander  de- 
nied that  he  liad  anything  to  do  with  causing  the  prosecution  of  plaintilT; 
nor  was  it  shown  that  he  in  any  way,  up  to  the  time  of  the  issuance  of  the 
warrant,  approved  or  co-operated  with  his  partner.  Corwin.  The  only  theory, 
therefore,  upon  which  his  liability  for  the  act  of  Corwin  could  be  predicatt^d 
would  be  that  he  was  responsible  for  Corwin 's  act,  while  acting  within  the 
scope  of  his  partnership  business,  in  doing  all  he  did  to  recover  the  stolen 
property.  It  is  true  there  is  a  line  of  cases  which  go  to  the  length  of  hold- 
ing, in  regard  to  the  law  relative  to  the  joint  liability  of  partners,  as  stated 
in  Abbott's  Trial  Evidence,  (page  217:)  "That  if  the  act  Itself  was  one  within 
the  scope  of  the  business,  and  done  as  such,  then  it  is  nut  material  that  the 
other  partners  are  ignorant  and  innocent,  nor  that  it  was  willful;  otherwise, 
if  the  act  was  wholly  foreign  to  the  business.  If  the  act  was  presumptively 
a  partnership  act,  because,  though- not  in  the  line  of  trade,  it  was  incident^ 
to  the  exercise  of  an  implied  power, — as  where  a  partner,  in  collecting  a  debt 
due  the  firm,  directs  an  officer  to  make  a  tortious  levy, — tlien  the  act  of  one 
partner  is  presumptively  that  of  all;  and  evidence  that  they,  with  knowledge 
of  the  fact,  received  the  benefit  of  it,  is  conclusive  against  them."  It  will 
]»  noticed,  however,  that  the  principle  underlying  the  liability  of  one  part- 
ner for  the  toits  of  another  is  governed  by  the  principles  of  the  law  of 
agency,  and,  like  the  liability  of  a  master  for  the  tortious  act  of  his  servant, 
is  confined  witliin  the  limits  of  the  implied  authority  with  which  each  part* 
ner  ia  vested  by  virtue  of  the  partnership  relations.  Undoubtedly,  as  stated 
by  Mr.  Abbott,  where  one  receives  the  benefit  of  the  tortious  act  of  his  part- 
ner, or  where  the  act  was  presiim(itlvely  a  partnership  act,  or  incidental  to 
the  exercise  of  an  implied  power,  there  the  other  partners,  upon  the  well- 
settled  principles  of  agency,  would  be  liable.  I  can  find,  however,  no  case 
which  goes  to  the  extent  of  holding  that  the  malicious  prosecution  of  of- 
fenders has  been  admitted  to  be  within  the  power  constructively  delegated  to 
one  partner  as  the  agent  of  another. 

In  Mali  v.  Xord,  89  K.  Y.  881,  which  was  a  case  where  a  superintendent  and 
derk  called  a  policeman  at  tbe  store  of  their  employer,  and  directed  him  to 
arrest  and  examine  the  person  of  a  lady  suspected  of  stealing  goods,  the  court 
said:  "The  inquiry  is  whether  a  merchant,  by  employing  a  clerk  to  sell  goods 
for  bim  in  his  absence,  or  a  superintendent  to  take  general  charge  and  man- 
agement of  his  business  at  a  particular  store,  thereby  confers  autliority  upon 
such  clerk  or  superintendent  to  arrest  and  detain  and  search  any  one  sus- 
pected of  having  stolen  and  secreted  about  his  person  any  of  the  goods  kept 
in  the  store."  The  conclusion  reached  was  that  he  was  not;  the  reason 
being  that  it  will  not  be  presumed  that  a  master,  by  intrusting  his  property 
to  a  servant,  and  conferring  power  upon  him  to  transact  bis  business,  there- 
by authorizes  him  to  do  any  act  for  his  protection  that  he  could  not  lawfully 
do  himself  if  present.  Tbe  principle  of  agency  which  underlies  the  question 
of  the  master's  liability  for  the  act  of  his  servant  is  analogous  to  that  upon 
which  the  liability  of  one  partner  for  tbe  acts  of  another  is  predicated.  The 
cases  are  numerous  that  it  is  only  for  acts  relating  to  the  copartnership  busi- 
ness, or  which  fall  within  the  express  or  implieii  powers  or  duties  of  a  co- 
partner, that  one  becomes  the  agent  for  his  copartners.  I  do  not  think  it  can 
be  claimed  that  a  prosecution  undertaken  by  one  partner  without  consulta- 
tion with  and  approved  by  Ids  copartner  can  hold  the  latter  liable,  because  it 
cannot  be  assumed  tliat  a  malicious  prosecution  by  one.  even  in  regard  to 
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Bupppaed  thefts  of  partnetsbip  property,  Is  within  the  soope  of  his  partnership 
authority,  so  as  to  make  him,  in  respect  thereto,  the  agent  for  his  copartners. 
There  being  in  the  case,  therefore,  no  evidence  to  show  that  the  defendant 
Friedlander  was  in  any  way  consulted,  took  part  in,  knew  of,  or  approved  of 
the  prosecution  undertaken  by  Corwin,  he  should  not  be  held  responsible  for 
the  latter's  tortious  act.  Judgment  here  having  been  against  joint  tort- 
feasors, as  it  may  be  reversed  as  to  one,  it  is  doubtful  if  it  can  be  permitted 
to  stand  as  against  the  others. 

Lewis  V.  Ka7in,  (Com.  PI.  N.  Y.)  5  N.  Y.  Supp.  661,  is  authority  for  the 
proposition  thrt  a  judgment  entered  on  a  verdict  against  joint  tort-feasors 
cannot  be  held  to  stand  as  to  one  and  l>e  reversed  as  to  the  other  for  erroneous 
instructions  of  ttie  latter,  but  will  be  reversed  in  toto.  If,  however,  the 
judgment  in  all  other  respects  was  free  from  error,  we  should  be  reluctant  to 
disturb  it;  and  this  brings  us  to  a  consideration  of  the  second  principal  ques- 
tion presented  on  this  appeal, — as  to  whetlier  the  learned  trial  judge  was  in 
error  upon  the  question  of  probable  cause.  At  thebeglnning  of  his  charge  the 
trial  judge  correctly  stated  the  rule  of  law,  by  reading  from  a  reportthedefini- 
tion  of  "probable  cause"as  laid  down  by  the  courts  of  this  8tate,as  follows:  "All 
the  books  agree  that  proof  of  express  malice  is  not  enough  without  showing 
also  want  of  probable  cause.  'Probable  cause'  has  l>een  defined  <a  reason- 
able ground  of  suspicion,  supported  by  circumstances  sufficiently  strong  in 
themselves  to  warrant  a  cautious  man  in  the  belief  that  the  person  accused  is 
guilty  of  the  offense  with  which  he  is  charged.'  However  innocent  the  plaintiff 
may  have  been  of  the  crime  laid  to  his  charge,  it  is,  however,  for  the  defendant 
to  show  that  he  bad  reasonable  ground  for  believing  him  guilty  at  the  time  that 
the  charge  was  made."  Subsequently,  however,  the  learned  judge  inadvert- 
ently fell  into  an  error  in  charging  as  follows :  "  The  rule  in  a  criminal  prosecu- 
tion is  that  no  person  can  be  convicted  on  the  evidence  of  an  accomplice,  un- 
less that  accomplice  is  corroborated  by  other  testimony  in  material  matters. 
In  this  case,  Mrs.  Deery,  if  her  story  is  to  be  believed  at  all,  was  an  accom- 
plice; and  it  is  for  you  to  say  from  the  evidence  whether  she  was  corroborated, 
so  as  to  satisfy  you  as  jurors  upon  your  oaths  that  there  was  anyjustiQcation 
whatever  for  the  complaint  which  was  made  by  the  defendants."  This  posi- 
tion of  the  learned  judge  was  emphasized  when  requested  by  the  defendants 
to  charge  as  follows:  "If  the  jury  believe  the  testimony  of  the  witness  Deery, 
the  plaintiff  cannot  recover."  The  judge  stated  as  follows:  "I  charge  in  re- 
gard to  that,  as  I  have  already  said,  that  in  a  criminal  prosecution  no  verdict 
can  be  had  against  the  defendant  on  the  testimony  of  an  accomplice  alone, 
unless  that  accomplice  is  corroborated  as  to  some  material  facts;  and  the  same 
rule  substantially  prevails  in  regard  to  actions  of  tort."  To  tlie  charge  made, 
and  to  the  refusal  to  charge  as  requested,  exceptions  were  duly  taken.  It 
seems  to  ns  that  it  was  error  for  the  trial  judge  to  charge  the  jury  that  in  a 
criminal  prosecution  no  verdict  can  be  had  against  the  defendant  on  the 
testimony  of  an  accomplice  unless  that  accomplice  is  corroborated  as  to  some 
material  facts,  and  that  the  same  rule  substantially  prevails  in  regard  to  ac- 
tions of  tort,  and  that  for  this  reason,  if  Mrs.  Deery's  testimony  is  believed 
by  the  jury,  it  would  not  be  suthcient  basis  for  the  existence  of  probable 
cause.  It  must  be  remembered  that  the  action  was  based  upon  what  took 
place  in  1880,  and  that  the  Code  of  Criminal  Procedure,  which  contains  the 
present  rule  as  to  the  testimony  of  accomplices,  was  enacted  on  June  1,  1881. 
It  is  true  that  since  that  time  and  at  the  lime  of  the  trial  the  rule  under  sec- 
tion b99  of  that  Code  was  that  a  conviction  could  not  be  had  on  the  testi- 
mony of  an  accomplice  unless  corroborated.  Prior,  however,  to  that  date, 
such  was  not  the  rule.  People  v.  Sverhardt,  104  N.  Y.  591, 11 N.  £.  Rep. 
62;  People  v.  Dyle,  21  N.  Y.  578.  In  the  latter  case  it  was  slated:  "There 
is  no  rule  of  law  which  prevents  a  conviction  on  the  testimony  of  an  accom- 
plice alone.    The  utmost  caution  should  undoubtedly  be  exercised,  but  juries 
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are  nevertheless  at  liberty  to  convict  on  the  unsupported  testimony  of  a 
confederate  in  crime.  And  in  People  v.  Bverhardt,  supra,  Eakl,  J.,  says: 
"Prior  to  the  enactment  of  section  399  of  the  Code  of  Criminal  Procedure, 
it  was  the  custom  of  judges  to  direct  juries  that  they  should  not  convict  the 
defendant  of  crime  upon  the  evideuce  of  an  accomplice  unless  such  evidence 
was  corroborated,  and  that  it  was  the  law  in  this  state  that  a  defendant  could 
be  convicted  upon  the  uncorroborated  evide;ice  of  an  accomplice  if  tlie  jury 
I)elieved  it"  It  will  thus  be  seen  that  the  rule  laid  down  by  the  learned 
jud^e  was  given  a  retrospective  operation,  and,  as  applied  to  occurrences  in 
1880,  the  defendants'  liability  was  measured  by  a  principle  that  at  that  date 
was,  as  yet,  unknown  to  the  law.  Apart,  however,  from  this  consideration, 
beciiuse  we  might  assume  that  the  learned  judge  was  stating  the  law  as  it 
existed  at  the  date  of  the  trial,  and  that  view  might  have  found  support,  we 
think  that  the  whole  charge  is  susceptible  of  a  construction  that  dr^stroys  the 
distinction  between  evidence  necessary  to  convict  a  criminal  and  the  evidence 
necessary  to  show  reasonable  cause  for  the  prosecution.  All  the  authorities 
are  uniform  in  holding  that  these  questions  are  distinct  and  independent. 
As  shown  by  the  portion  read  from  the  report  by  the  learned  judge  himself, 
it  becomes  apparent  that  the  evidence  required  of  defendant  to  show  proba- 
ble cause  in  order  to  justify  the  prosecution  is  entirely  different  from  the 
character  or  strength  of  the  evidence  which  would  be  necessary  to  convict 
one  of  crime.  We  think,  moreover,  that  it  was  error  to  refuse  to  charge 
the  request  that,  if  the  jury  believed  the  testimony  of  Mrs.  Deery,  then  the 
defendants  were  entitled  to  a  verdict,  for  the  reason  that  her  testimony  went 
to  support  the  version  that  she  gave  in  the  police  court,  that  plaintiff  was  nn 
accomplice  with  her  in  stealing  defendants'  property.  It  was  undoubtedly, 
therefore,  a  sound  proposition  of  law  that,  if  the  woman  Deery  was  to  be  be- 
lieved, there  was  probable  cause  for  the  prosecution;  and,  as  said  in  Mulloy  v. 
Jtailroad  Co.,  (Sup.)  13  N.  Y.  Supp.  383,  that  where  there  is  no  dispute  as  to 
the  facts  the  question  as  to  the  existence  of  probable  cause  is  one  for  the  court. 
We  are  of  opinion,  for  the  reasons  given,  that  the  judgment  should  be  re- 
versed, and  a  new  trial  ordered,  with  costs  to  appellants  to  abide  the  event. 

Van  Brunt,  P.  J.  I  concur  in  result.  There  was  no  question  for  the 
jary  upon  the  question  of  probable  cause.  That  question  depended  upon  the 
information  which  Corwin  had  before  he  acted.  There  was  no  dispute  in  re- 
spect to  that,  and  consequently  the  question  of  probable  cause  was  one  for 
the  court,  and  not  the  jury. 

AcKEHsoN,  Supervisor,  «.  Boabd  of  Sup'bs  op  Niagara  Cotthtt  et  ai. 
{Supreme  Court,  Special  Term,  Niagara  County.    January,  1892.) 

1.  Taxation — Application — Railroad  Aid  Bonds. 

Laws  1869,  c.  907,  as  amended  by  Laws  1870  and  1871,  provides  that  "all  taxes, 
except  school  and  road  "  taxes,  collected  of  any  railroad,  in  a  township  that  has 
issued  bonds  to  aid  in  the  construction  of  such  railroad,  shall  be  paid  over  to  the 
county  treasurer,  to  be  by  him  applied  to  the  retirement  of  such  bonds.  Laws  1880, 
o.  286,  SB  amended  by  Laws  1881,  cc  13,  197,  provides  that  such  township  may  issue 
bonds  to  take  np  obUeations,  the  validity  of  which  were  in  dispute,  the  towa  super- 
visor being  required  to  report  to  the  board  of  county  supervisors  in  each  year  the 
number  and  amount  of  bonds  and  coupons  falling  due  within  the  next  year;  and 
snch  board  shall  cause  to  be  levied  and  oollocted  of  the  town  property,  at  the  same 
time  other  taxes  were  levied  and  collected,  such  sums  as  may  be  necessary  to  pay 
the  "prlnoipal  and  interest; "  the  sum  so  coUeoted  to  be  applied  by  the  collector  to 
the  payment  of  the  bonds,  "principal  and  interest."  Held,  that  the  acts  of  1809  and 
18S0  were  both  operative;  the  former  requiring  the  county  treasurer  to  apply  all 
moneys  received  by  him  from  the  collector  for  a  retirement  of  such  bonds  as  they 
'  would  satisfy,  and  the  latter  requiring  the  levies  of  the  board  of  supervisors  to  be 
^pUed  to  BQch  bonds  only  as  tall  due  during  the  ensuing  year. 


Digitized  by CaOOQlC 


220  KEW  YonK  sL-rpi.EMF..\T,  vol.  lo.  [Sup.  Ct. 

8.  Same— L1A.BIUTT  op  Coustt. 

In  an  aotlon  by  a  township  against  a  county  and  its  treasurer  for  failure  to  prop- 
erly apply  railroad  taxes  coUeoted  under  the  act  of  1869,  the  couuty  is  not  exoner- 
ated Iqr  snowing  that  the  taxes  In  question  were  raised  to  defray  township  expen- 
ses, and  were  by  the  collector  paid  direct  to  the  township  of&oers  for  such  use,  who 
delivered  receipts  therefor  to  the  oounty  treasurer,  which  receipts  or  Touchers 
were  accepted  by  him  instead  of  cash,  and  that  the  county  treasurer  never  in  faot 
received  the  taxes  in  question. 

8,  Same — Limitation  of  Aotionb.  ' 

In  such  case,  the  statute  of  limitations  bars  a  recovery  for  all  railroad  taxes 
"passed  over"  to  the  county  treasurer  more  than  six  years  prior  to  the  commence- 
ment of  the  action. 

Action  hy  Charles  F.  Ackerson,  as  supervisor  of  the  town  ot  Somerset, 
against  the  board  of  supervisors  of  Niagara  county  and  John  J.  Arnold  as 
county  treasurer.    Judgment  for  plaintiff. 

Cassius  C.  Davy,  for  plaintiff.    John  E.  Pound,  for  defendants. 

Lambert,  J.  The  right  of  a  townsliip  to  have  all  taxes,  except  school  and 
road,  collected  of  any  railroad,  for  the  construction  of  which  bonds  have 
been  issued,  applied  to  the  payment  of  the  bonded  Indebtedness,  and  for  a 
failure  upon  the  part  of  any  county  treasurer  to  so  apply  or  provide  for  the 
application  of  such  taxes  a  right  of  action  is  given  by  the  act  of  1869,  c.  907, 
as  amended  in  1870  and  1871,  has  been  settled  by  numerons  authorities  in 
this  state.  The  statute  of  limitations  applicable  to  a  misappropriation  of 
funds  has  been  made  applicable  to  an  action  under  the  provisions  of  the  laws 
referred  to.  Sfrow^A  v.  Board.  119  N.  Y.  212,  23  N.  E,  Bep.  552.  Relying 
upon  the  application  of  the  doctrine  of  this  case,  the  defendants  claim,  in 
any  event,  the  plaintiff  ought  not  to  recover  for  the  taxes  assessed  in  the 
yeiir  1881,  as  they  were  barred  at  the  time  of  commencement  of  the  action, 
March  12,  1888.  The  proof  given  upon  the  trial  indicated  that  this  item  of 
taxes,  $1,515.36,  assessed  in  1881,  was  not  passed  over  to  the  county  treas- 
urer until  about  the  9th  of  February,  1882.  It  follows  that  the  statute 
would  not  commence  to  run  until  after  payment  to  the  county  treasurer, 
and  the  failure  on  his  part  to  observe  the  requirements  of  the  statute.  The 
complaint  charges,  in  general  terms,  the  collection  and  payment  to  the  county 
treasurer  of  a  given  sum  in  each  of  a  given  aeries  of  years,  which  includes 
for  the  year  1881,  the  sum  of  91.515.36,  and  then  alleges  that  the  treasurer 
of  said  county  wrongfully  and  unlawfully  paid  out  said  moneys  for  the  bene- 
fit of  the  county  of  Niagara.  The  defendants.  In  pleading  the  statute  of 
limitations,  use  the  following  terms:  "That  the  alleged  cause  of  action, 
•  •  •  which  accrued  prior  to  and  including  the  year  1881,  accrued  more 
than  six  years  previous  to  the  timeof  the  commencement  of  this  action,  and  is 
barred  by  the  statute  of  limitations."  The  evidence  permits  the  inference 
that  prior  to  the  12th  day  of  March,  1882,  the  item  of  tax  paid  by  the  rail- 
road company  to  the  treasurer  was  by  him  mingled  with  the  other  taxes  of 
the  county,  and  credited  to  one  or  more  of  the  tax  funds,  and,  in  whole  or 
in  part,  disbursed;  so  that,  as  matter  of  fact,  a  right  of  action  for  the  roisa|>- 
propriation  of  the  item  levied  in  1881  was  barred  by  the  statute  of  limitations 
at  the  time  of  the  commencement  of  this  action.  The  complaint,  as  has  been 
mentioned,  charged  this  amount  to  have  been  misappropriated  in  the  year 
1881,  and  not  only  as  charged,  but  as  disclosed  by  the  proof,  llie  same  was 
barred,  and  the  defendants  could  do  no  more,  as  matter  of  pleading,  tluin  to 
allege  that  the  cause  of  action  relied  on  by  the  plaintiff  was  barred,  and  a 
right  of  recovery  thereon  defeated,  by  lapse  of  time.  An  amendment  of  the 
complaint  to  conform  to  the  proof  was  not  aslied,  and,  had  it  been  secured, 
the  defendant  could  have  defeated  a  recovery  by  interposing  the  statute  of 
limitations.    Ttiis  leads  to  the  conclusion  that  the  plaintiff,  in  any  event. 
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should  not  recover  the  item  of  $1,515.36,  alleged  to  have  been  misappro- 
priated in  the  year  1881. 

The  defendants  also  contend  that,  of  the  aggregate  sum  paid  in  the  years  ex- 
elnded  from  the  operation  of  tlie  statute  of  limitations,  the  sum  of  95,729.26 
should  be  deducted,  for  the  reason  that  such  sum  was  raised  to  defray  town 
expensee,  and  was  by  the  collector  paid  directly  to  the  town  officers  for  such 
use,  and  delivered  a  receipt  for  the  same  to  the  treasurer  of  Niagara  county 
in  lieu  of  the  moneys  as  directed  by  his  warrant.  The  statute  provides  that 
all  taxes  (except  school  and  road)  collected  shall  be  paid  over  to  the  treasurer  of 
the  county,  and  be  by  him  applied  as  therein  directed,  because  the  treasurer 
accepted  vouchers  instead  of  cash  for  the  payment  of  taxes  going  to  the  town 
oflicers  of  the  town  of  Somerset.  The  county  uf  Kiagara  asks  to  be  exoner- 
ated from  liability  on  the  ground  that  it  had  never  received  the  taxes  in  ques- 
tion, and  therefore  owed  no  duty  under  the  statute  for  which  liability  would 
result.  This  we  believe  to  be  untenable,  as  its  adoption  would  permit,  by 
indirection,  the  defeat  of  the  plain  provisions  of  the  statute.  The  defendants 
insist  that,  ap  far  as  the  town  of  Somerset  is  concerned,  by  the  acceptance  cf 
the  provisions  of  chapter  286  of  the  Laws  of  1880,  as  amended  by  chapters  IS 
and  197  of  the  Laws  of  1881,  it  is  not  entitled  to  the  beneflts  provided  by  the 
act  of  1869  as  amended.  In  other  words,  these  enactments,  by  implica- 
tion, worked  a  repeal  of  the  act  in  1869,  and  thereby  deprive  the  town  of  the 
benefit  of  the  taxes  collected  upon  the  property  which  it  created.  The  act  of 
li$80  contains  no  repealing  clause,  and  therefore  the  act  of  1869,  as  amended, 
must  be  treated  as  in  force,  unless  it  is  so  repugnant  to  and  inconsistent 
with  the  statutes  under  which  the  bonds  were  issued  that  both  cannot  be 
treated  as  applicable  to  their  payment.  People  v.  Jaehne,  103  N.  Y.  195,  8 
N.  E.  Bep.  374;  Uenknann  v.  Pinhney,  81  X.  Y.211;  People  y.McClave,  99 
N.  Y.  83,  1  N.  E.  Rep.  235;  /«  r«  Kieman,  62  N.  Y.  457;  People  v.  Super- 
tisors,  73  N.  Y.  173. 

The  objects  to  be  attained  by  the  law  are  proper  considerations  in  deter- 
mining the  hostility  of  statutes.  In  brief,  the  statute  of  1869,  as  amended, 
provided  for  the  payment  to  the  county  treasurer  of  all  taxes,  except  school 
and  road,  collected  in  any  town  upon  railroads  to  aid  in  construction  of  which 
bonds  were  issued;  that  such  county  treasurer  with  such  moneys  should  pur- 
chase, when  he  can  do  so,  at  or  below  par,  cancel,  and  deposit  the  same  with 
the  board  of  supervisors.  In  case  such  bonds  could  not  be  purchased  at  or 
below  par,  be  is  directed  to  invest  the  moneys  for  the  redemption  and  pay- 
ment of  such  bonds  when  they  could  be  so  purchased.  By  this  statute  it  was 
Intended  to  provide  a  system  for  the  payment  of  bonds  issued  in  aid  of  the 
construction  of  railroads,  so  as  to  give  to  the  towns,  for  a  given  period  of 
time,  the  benefit  of  the  taxes  collected  upon  the  property  created  by  their 
aid,  and,  as  has  been  said  by  the  courts  of  this  state,  this  was  to  the  towns 
creating  a  bonded  indebtedness  for  such  a  purpose  a  wise  and  beneficial  pro- 
vision. But  it  will  be  observed  that  such  provision  did  not  have  the  effect 
to  grant  complete  absolution  from  the  payment  of  such  indebtedness,  and 
only  to  such  extent  ns  the  moneys  realized  in  such  manner  would  accomplish; 
the  balance  is  raised  by  a  tax  upon  the  taxable  property  of  the  town,  by 
and  under  the  direction  of  the  board  of  supervisors.  By  the  act  of  1880  the 
town  of  Somerset  was  permitted  to  issue  l>onds  to  take  up  and  discharge  obli- 
gatiuns,  the  validity  of  which  were  in  dispute,  and,  as  a  part  of  the  scheme, 
it  was  provided  that  the  supervisors  of  the  town  should  report  to  the  board 
of  supervisors  in  each  year  the  number  and  amount  of  bonds  and  coupons 
falling  due  within  the  next  year,  and  then  the  board  of  supervisors  should 
cause  to  l)e  levied  and  collected  of  the  property  of  the  town,  at  the  same 
time  and  manner  as  other  taxes  are  levied  and  collected,  such  sum  or  sums 
of  money  as  shall  be  necessary  for  the  payment  of  principal  and  interest;  and 
it  then  providea  that,  when  the  money  is  thus  collected,  it  shall  be  applied 
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by  the  collector  to  the  payment  of  the  bonds,  principal  and  interest.  The 
claim  is  that  by  the  provisions  of  tiie  act  of  1869,  as  amended,  the  county 
treasurar  was  required  to  apply  the  taxes  to  the  retirement  of  the  bonds; 
that,  therefore,  the  provision  of  the  act  of  1880,  requiring  the  collector  to 
pay  off  and  cancel  the  bonds.  Is  inconsistent  therewith;  and  that  it  is  ap- 
parent it  was  the  intention  to  provide,  by  the  act  of  1880.  the  exclusive  means 
and  manner  of  meeting  these  obligations  as  they  became  due,  and  thereby 
exclude  the  town  from  the  benefits  provided  by  the  act  of  1869  as  amended. 
To  this  proposition  we  do  not  lend  our  assent.  Except  the  moneys  receive<l 
by  the  county  treasurer  from  the  railroads  for  which  the  town  was  bonded, 
the  moneys  raised  to  pay  the  bonded  indebtedness,  under  the  provisions  of 
the  act  of  1869  as  amended,  and  the  law  applicable  to  that  subject,  were  levied 
and  collected  by  and  under  the  direction  of  the  board  of  supervisors  in  the 
same  manner  as  provided  by  the  act  of  1880.  Under  either  provision,  it  is 
the  duty  of  the  board  to  levy  and  authorize  to  be  collected  a  sum  sufficient  to 
pay  the  maturing  bonds  and  accumulated  interest  annually;  and,  while  the 
language  of  the  act  of  1880  requires  the  supervisor  of  the  town. to  report  the 
entire  amount  falling  due  for  principiil  ana  interest,  the  board  is  only  re- 
quired to  levy,  and  cause  to  be  collected,  such  sum  as  shall  be  necessary  for 
the  payment  of  principal  and  interest.  The  language  of  the  act  is  particu- 
larly significant  in  tl)at  respect,  especially  when  read  in  the  light  of  tlie  as- 
sumption that  the  treasurer,  by  his  annual  report,  gave  the  board  full  in- 
formation of  the  bonds  retired  by  him  through  the  medium  of  taxes  paid  by 
the  railroad  company.  It  will  be  seen  by  the  report  of  the  supervisor  of  the 
town,  and  the  report  of  the  treasurer  of  the  County,  the  Iward  of  supervisors 
have  full  information  of  the  amount  of  moneys  that  will  be  required  to  meet 
the  mnturing  bonded  obligations  of  tlie  town;  and  therefore  it  may  be  said, 
notwithstanding  the  supeivisor  is  required  to  report  the  entire  amount  falling 
due  for  principal  and  interest,  the  board  is  required  to  raise,  and  cause  to  b« 
collected,  only  a  sum  that  may  be  necessary  to  pay  the  bonds  due,  or  to  be- 
come due,  during  the  ensuing  year.  If  the  bonds  due  at  the  time  of  any  an- 
nual meeting  of  the  board,  or  those  to  become  due  during  the  year  ensuing, 
have  been  paid  or  canceled  by  the  treasurer  of  the  county,  then  the  board  is 
not  required,  by  the  provisions  of  the  act  of  1880,  to  levy  and  cause  to  be 
collected  moneys  to  pay  and  discharge  them,  as  its  duty  is  limited  to  provid- 
ing means  for  the  payment  of  bonds  due  or  to  become  due;  and  if  due  and 
paid,  or  anticipated  by  payment,  then,  within  the  contemplation  of  the  act, 
they  would  not  be  due  at  the  time  of  holding  the  annual  meeting  of  the 
board,  or  become  due  during  the  ensuing  year.  The  suggestion  that  by  the 
provisions  of  the  act  of  1880,  as  amended  in  1881,  the  supervisor  is  required 
to  pay  and  cancel  the  bonds  falling  due,  is  inconsistent  with  the  performance 
of  that  duty  by  the  treasurer  under  the  act  of  1869,  as  amended,  is  unavailing, 
as  the  act  only  requires  that  he  cancel  the  lionds  paid  from  the  moneys  deliv- 
ered to  him  by  the  collector  for  that  purpose.  The  effect  of  section  9  of 
chapter  13  of  the  Laws  of  1881  is  relied  on  as  indicative  of  the  intent  of  the 
legislature  to  repeal  the  act  of  1869,  as  amended  by  the  act  of  1880.  If  the 
conclusion  is  reached  that  these  acts  are  consistent,  and  provide  independent 
means  of  payment  of  the  bonds,  then  this  position  is  without  merit.  Judg- 
ment is  given  for  the  plaintiff  for  the  taxes  levied  and  collected,  as  stated  in 
the  complaint,  after  the  year  1881,  with  costs  of  the  action. 


Dow  V.  Dow  et  al. 
(Supreme  Court,  Oeneral  Term,  Second  Department.    Febroary  8, 1888.) 

1.  TstTSTBES— ACCOUKTINO — SCPPORT  Ot  BBNBnCIABIBS. 

A  wife  held  a  mortgage  on  a  farm,  the  title  to  which  was  in  her  husband's  father. 
Dnring  her  Ufe-ttme,  her  children  spent  their  snmmere  on  this  farm ;  their  board 
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gcAxkg  against  the  Interest  on  the  mortca^B.  After  her  death,  her  hnaband,  trostee 
for  the  children  under  her  will,  was  allowed  by  the  court  $10,000  annnally  for  their 
support,  of  which  no  account  was  to  be  Kiven.  The  children  contlnuea  to  spend 
their  summers  on  the  farm ;  no  interest  being  collected  on  the  mortgage,  aeld, 
that  the  court  erred  in  compelling  the  trustee  to  make  good  the  Interest  on  the 
mortgage. 
S.  Bakc— Rbmotai/— Bvn>BHO>. 

Losses  from  judicious  investments  in  loans  on  real  estate,  caused  by  the  failure 
of  the  borrower,  which  oonld  not  be  anticipated  by  the  trustee,  form  no  ground  for 
his  removal. 

Appeal  from  judgment  on  report  of  referee. 

Actiou  by  Abbot  L.  Dow,  trustee,  against  Margaret  H.  Dow  and  others, 
originally  brought  to  obtain  a  decree  allowing  an  annual  expenditure  from  the 
income  of  the  trust-estate  for  defendants,  the  beneficiaries.  A  referee  was 
directed  to  settle  the  accounts  of  plaintiff;  and  from  a  judgment  overruling 
bis  report  in  certain  respects,  and  removing  plaintiff  as  trustee,  plaintiff  ap- 
peals.    Reversed. 

Argued  before  Babnabd,  P.  J.,  and  Dtkham  and  Fbatt,  JJ. 

Wm.  (f.  Low,  (That.  8.  Moore,  of  counsel,)  for  appellant.  William  B. 
Davenport,  guardian  ad  litem,  for  respondents. 

Babnabd,  P,  J.  The  plaintiff  is  the  trustee  of  the  residuary  estate  of  Cor- 
nelia S.  Dow,  deceased,  who  was  the  wife  of  the  trustee  and  mother  of  the 
defendants,  who  were  the  children  of  the  trustee  and  the  testatrix,  his  wife. 
When  Mrs.  Dow  died,  she  held  a  mortgage  on  a  New  Hampshire  farm,  the 
title  of  which  was  in  the  father  of  the  plaintiff.  No  interest  was  paid  upon 
the  mortgage,  and  in  the  summer  the  plaintiff  and  his  children  visited,  for 
two  or  three  months,  thetr  grandparents,  upon  the  farm.  There  was  no  ex- 
press agreement,  but  it  was  tacitly  understood  that  the  interest  should  go 
against  the  board  of  the  children.  This  arrangement  existed  in  the  life-time 
of  testatrix,  and  was  only  continued  by  the  trustee  afterwards.  The  trustee 
was  allowed  $10,000  a  year  for  the  support  of  the  children.  The  decree,  so 
far  as  it  compels  the  trustee  to  make  good  the  interest  on  the  mortgage,  is 
not  supported  by  the  facts.  The  estate  was  liirge,  and  the  whole  income  was 
given  for  the  infants'  support.  The  trustee  was  justified,  by  the  custom  ex- 
isting in  bis  wife's  life-time,  in  providing  a  home  outside  of  a  large  city, 
whereby  the  health  of  the  children  would  be  benefited;  and  it  should  be 
deemed  part  of  the  $10,000,  for  which  no  account  was  to  be  given.  The  mort- 
gage produced  nothing,  and  the  trustee  should  not  be  charged  with  the  in- 
terest as  if  it  had. 

The  charge  against  the  trustee  for  profits  on  land  purchased  is  improper. 
He  made  the  contract  as  an  individual.  lie  was  advised  thiit  he  could  not 
buy  the  land  for  the  estate.  The  trustee  agreed  to  loan  money  for  the  estate  for 
the  purposes  of  building.  The  land  realized  a  profit.  The  evidence  fails  to 
show  that  the  profit  was  obtained  by  reason  of  the  loan,  but  was  the  result 
of  a  rise  in  value  of  the  land.  The  loan  was  not  ill-considered,  and  was  made 
in  good  faith.  The  case  shows  no  material  loss  in  mortgages  on  real  estate; 
iioue  at  all  on  the  principal  sum  of  the  trust.  The  loan  account  upon  the 
houses  was  increased  by  the  failure  of  the  builders  to  complete.  The  failure 
could  not  be  foreseen,  and  the  referee  finds  good  faith  in  the  advances,  and 
that  they  were  made  to  protect  the  trust-estate.  It  follows  that  there  is  no 
suflicient  cause  to  remove  the  trustee.  He  was  chosen  by  the  mother  of  the 
children,  and  he  is  their  father.  He  has  done  no  intentional  wrong,  and  but 
for  a  failure  of  the  builders  the  loan  on  the  real  estate  in  question  would 
have  been  wise  and  advantageous  to  the  estate.  The  loss  of  interest  account 
to  the  estate  is  due  to  causes  outside  of  the  acts  of  the  trustee.  It  is  more 
and  more  difficult  to  obtain  interest  at  the  legal  rate.  The  best  real-estate 
security  will  not  bring  a  return  of  over  5  per  cent.,  and  out  of  this  is  to  be 
MUd  Vub  tax  upon  the  fund.    A  net  return,  as  shown  upon  this  estate,  of  2} 
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per  cent.,  Is  not  unreasonable,  and  is  fully  up  to  the  average  of  estates  of 
such  a  considerable  amount.  The  portion  of  the  decree  appealed  from  stiould 
be  reveiaed,  with  costs  to  appellant  out  of  the  estate.    All  concur. 


Stbait  et  al.  «.  National  Harrow  Co.  et  al. 
{Supreme  Court,  Special  Term,  Broome  CourUy.    January,  18M.) 

1.  Illegal  Contract— Pabtt  Askino  Relief. 

Tbo  court  has  power  to  and  will  relieve  a  repentant  party  to  an  illegal  contract 
while  it  remains  executory. 
8.  Save— Trust  Combinations  Enqbossino  the  Market. 

A  combination  of  all  tho  manufacturers  in  the  United  States  of  an  implement  neo- 
essary  to  agriculture,  which  absolutely  regulates  prices  and  controls  production, 
is  restrictive  of  competition,  and  an  Illegal  conspiracy.  A  contract  made  to  effect 
such  purpose  is  illegal  and  void.  The  combination  is  not  protected  because  organ- 
ized as  a  corporation  under  a- state  statute. 
>.  Same. 

Whether  a  corporation  can  be  organized  under  the  manufacturing  acta  of  the 
state  where  the  objects  authorized  by  the  acts  are  incidental  only  to  the  main  pur- 
pose of  its  incorporation,  qucere. 
t.  Same — Ownbbs  of  Patents. 

The  combination  is  not  made  legal  because  entered  into  by  the  owners  of  patents, 
which  patents  alone  are  the  subject  of  the  comoinstlon,  where  the  combination  is 
to  extend  for  60  years  beyond  the  life-time  of  any  patent. 
B.  Same. 

Whether  the  owners  of  patents  may,  by  rlrtne  of  their  exclusive  rights  under 
the  federal  statute,  form  a  combination  or  trust  as  to  those  patents  limited  to  the 
life-time  of  those  patents,  qucere. 
(Syllabug  by  the  Court) 

Action  by  William  Strait  and  others  against  the  National  Harrow  Gompany 
and  others.  Tlie  defendant  the  National  Harrow  Company  is  a  corporation 
organized  under  the  laws  of  the  state  of  New  York  in  September,  1890,  for  the 
purpose,  as  expressed  in  its  certificate,  "of  conducting  and  carrying  on  the  man- 
ufacture and  sale  of  float  spring  tooth  liarrows  and  other  agricultural  imple- 
ments." Its  capital  stock  was  to  be  $500,000.  On  November  10,  1890. 
these  plaintiffs,  consisting  of  a  partnerslilp  doing  business  under  the  name  of 
the  Clipper  Chilled  Plow  Company,  at  Elmira,  together  with  the  defendant 
the  National  Harrow  Company,  signed  the  following  papers: 

"Exhibit  A. 

"Memorandum  of  contract  between  the  National  Harrow  Co.,  of  the  Qrst 
part,  and  sundry  persons,  firms,  and  corporations,  party  of  the  second  part, 
as  follows: 

"Whereas,  the  National  Harrow  Co.,  a  corporation,  has  been  organized 
for  conducting  throughout  the  United  States  the  float  spring  tootli  liarrow 
business,  through  its  agents  and  licensees;  and  whereas,  the  undersigned 
were,  in  the  season  of  1890,  and  are  now,  engaged  in  manufacturing  and 
marketing  float  spring  tooth  harrows,  and  are  each  the  owners  of  patents  re- 
lating thereto,  and  are  each  desirous  of  transferring  their  business  and  pat- 
ents relating  to  float  spring  tooth  harrows  to  the  National  Harrow  Co.,  and 
agree  not  to  be  directly  or  indirectly  interested  in  the  manufacture  or  sale  of 
float  spring  tooth  harrows,  or  allow  them  to  be  manufactured  or  sold  In  any 
building  controlled  by  them,  or  either  of  them,  thereafter  in  the  United 
States,  or  any  territory  thereof,  except  Montana,  and  except  as  agents  and 
licensees  of  the  National  Harrow  Co.,  and  to  receive  in  payment  therefor 
paid-up  stock  of  the  said  corporation,  for  the  value  of  the  business,  good- will, 
patents,  etc.,  and  to  accept  uniform  licenses  containing  uniform  provisions, 
by  whicli  they  are  to  receive  a  license  from  said  corporation,  under  all  patents 
which  it  may  own,  to  manufacture  and  sell  the  same  kind  of  float  spring 
tooth  harrows  which  each  of  said  Arms  are  now  manufacturing  and  market- 
ing, as  agents  and  licensees  of  the  National  Harrow  Co.:    Now,  therefore. 
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In  considenition  of  one  dollar,  each  to  the  other  paid,  and  the  mutual  advan- 
tages and  beneflts  to  be  derived  therefrom,  it  is  agreed  as  follows: 

"First.  The  National  Harrow  Co.  agrees  to  purchase  the  business,  good- 
will of  the  business,  all  patents  now  owned  or  which  may  hereafter  be  owned, 
all  licenses  anil  rights  under  patents  relating  to  the  manufacture  and  sale  of 
float  spring  tooth  barrows  in  the  United  States:  providing,  always,  that  each 
of  said  persons,  firms,  and  corporations  who  hereafter  sign  tliis  agreement 
shall  agree  in  said  general  assignment  of  the  business,  good-will  of  the  busi- 
ness, trade-iuarks,  labels,  designs,  patents,  and  pending  applications  for  pat- 
ents relating  lo  float  spring  tooth  harrows;  that  the  parties  will  not  for  the 
period  of  Of ty  years  be  engaged  in  the  manufacture  or  sale  of  float  spring 
tooth  barrows  in  any  of  the  territories  of  the  United  States  except  Montana, 
except  as  agents  and  licensees  of  the  National  Harrow  Co.;  and  the  National 
Harrow  Co.  agree  to  issue  paid-up  stock  of  the  corporation  for  the  value  so 
transferred,  to  be  agreed  upon  or  settled  by  arbitration. 

"Second.  The  National  Harrow  Co.,  upop  the  execution  and  delivery  of 
said  transfer  by  the  persons,  firms,  and  corporations,  parties  hereto,  shall,  as 
soon  thereafter  as  the  papers  can  be  executed,  appoint  as  agents  :ind  license 
each  of  the  persons,  firms,  and  corporations,  parties  hereto,  the  rights  as 
•  agents  and  licensees  of  the  National  Harrow  Co.  to  use  and  employ  all  of  the 
tnde-marks,  lal>els,  designs,  etc.,  theretofore  used  by  each  firm  respectively, 
but  now  owned  by  the  National  Harrow  Co.,  which  were  transferred  to  it  by 
the  person,  firm,  or  corporation  who  transferred  the  same,  authorizing  the 
same  person,  the  same  flrm,  and  the  same  corporation  to  build  and  market  the 
same  style  and  construction  of  float  spring  tooth  harrows  which  the  person, 
flrok  or  corporation  was  engaged  in  building  and  marketing  just  prior  to  the 
sale  by  him,  they,  or  it  to  the  National  Harrow  Co.,  and  upon  condition  that 
such  person,  flrm,  or  corporation  shall  pay,  at  uniform  times  with  all  other 
agents,  to  the  National  Harrow  Co.,  one  dollar  on  account  of  each  and  every 
float  spring  tooth  harrow  sold  and  delivered  after  September  1st,  1890,  and 
to  comply  with  all  of  the  requirements  of  the  board  of  directors  of  the  Na- 
tional Harrow  Co.  with  reference  thereto,  which  requirements  shall  be  uni- 
form with  all  other  agents  and  licensees;  it  being  understood  that  each  per- 
son, flrm,  or  corporation  who  transfer  their  business  and  their  property  re- 
lating to  float  spring  tooth  harrows  to  the  National  Harrow  Co.  shall  be  en- 
title<l  to  receive  and  enjoy  the  stiuie  terms  of  agency  and  license,  subject  to 
the  same  terms  and  conditions,  as  every  other  agent  and  licensee  of  the  Na- 
tional Harrow  Co.,  except  in  the  particular  style  of  harrows  which  each  per- 
son, firm,  or  corporation  is  entitled  to  manufacture  and  sell  under  the  terms 
of  said  uniform  license;  and  each  license  to  each  agent  of  the  National  Har- 
row Co.  shall  be  exclusive,  and  the  National  Harrow  Co.  shall  not  manufact- 
ure and  sell,  and  no  agent  and  licensee  shall  be  licensed  or  authorized  lo  build 
the  same  style  and  construction  of  barrows  that  another  agent  and  licensee  is 
authorized  to  manufacture,  unless  they  were  manufacturing  such  harrows 
just  prior  to  their  assignment  to  the  National  Harrow  Co.;  the  intent  being 
that  each  person,  firm,  and  corporation  who  are  appointed  agents  and  licensees 
of  the  National  Harrow  Co.  shall  be  licensed  to  manufacture  the  same  har- 
rows that  they  were  manufacturing  just  prior  to  their  respective  assignments 
to  the  corporation,  and  such  other  harrows  as  the  National  Harrow  Co.  may 
speciflcslly  designate  by  its  agency  and  license  to  build  in  any  specific  terri- 
tory; but  such  agency,  license,  and  territory  shall  be  uniform  to  all. 

"Third.  In  caiie  it  shall  at  any  time  be  deemed  to  the  mutual  advantage  of 
the  agents  and  licensees  of  the  National  Harrow  Co.  to  dissolve  the  corpora- 
tion, and  nine  directors  shall  so  vote  by  resolution,  then,  and  in  that  event, 
the  corporation  shall  cancel  all  existing  agencies  and  licenses,  and  shall  exe- 
cute and  deliver  to  each  person,  flrm,  or  corporation  a  retransfer  of  all  the  in- 
terests which  were  transferred  to  the  National  Harrow  Co.  by  the  person, 
v.l8K.Y.8.no.3— 15 
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firm,  or  corporation  to  whom  the  retransfer  is  made,  and  the  corporation 
shall  then  be  wound  up,  and  each  stockholder  shall  surrender  his  stock,  and 
execute  and  deliver  a  release  of  all  claims  against  the  corporation;  and  any 
sam  of  money  that  may  remain  after  the  payment  of  debts  of  the  corporation 
shall  be  divided  among  the  stockholders  according  to  the  amount  of  stock 
which  each  interest  holds  pro  rata,  and  no  acknowledgment  of  tlie  validity 
of  any  patent  shall  be  of  any  force  or  effect  thereafter;  the  intent  being  that 
each  interest  shall  stand  after  said  dissolution  upon  the  same  ground,  witli 
reference  to  their  respective  interests,  as  they  did  prior  to  the  execution  of 
this  contract,  so  far  as  the  ssoie  can  \x  carried  out. 

"Fourth.  Each  person,  firm,  and  corporation  who  sign  this  agreement 
agree  that  they  will  not  contest  the  validity  of  any  patent  owned  by  the  Na- 
tional Harrow  Co.,  either  as  to  novelty  or  infringement;  and  that  they  will 
not  be  interested,  directly  or  indirectly,  in  contesting  the  said  patents  owned 
by  the  National  Harrow  Co.  during  the  existence  of  said  corporation. 

"Fifth.  It  is  mutually  agreed  by  the  National  Harrow  Co.,  party  of  the 
first  part,  and  the  persons,  firms,  or  corporations  signing  this  agreement,  par- 
ties of  the  second  part,  that  in  case  of  any  difference  arising  with  reference 
to  the  value  of  the  business,  good-will  of  the  patents,  etc.,  of  either  or  all  of 
the  parties  constituting  the  party  of  the  second  part  and  the  National  Harrow 
Co.,  or  any  other  differences  relating  thereto,  all  of  such  differences  shall  be 
adjusted  by  arbitration.  The  National  Harrow  Co.  shall  select  one  arbi- 
trator, and  the  persons,  firm,  or  corporation  constituting  the  party  of  the  sec- 
ond part  shall  choose  one  arbitrator,  treating  all  interests  as  one;  and  the 
two  arbitrators  shall  hear  the  statements  and  allegations  of  the  National  Har- 
row Co.,  and  of  the  respective  persons,  firms,  and  corporations  forming  the 
party  of  the  second  part,  whose  interests  in  the  distribution  of  the  capital 
stock  of  said  corporation  shall  be  treated  in  the  aggregate,  leaving  the  re- 
spective parties  to  adjust  the  proportion  of  stock  between  themselves:  and, 
should  the  two  ai'bitrators  thus  chosen,  after  hearing  the  statements  and  al- 
legations of  the  parties,  fail  to  agree,  they  shall  then  and  in  that  event  choose 
a  disinterested  umpire,  in  no  way  connected  « itb  tlie  business  interests  of 
either  party,  and  the  two  arbitrators  first  chosen  shall  then  submit  their  dif- 
ferences, with  their  statements  and  allegations,  to  the  umpire;  and  the  decis- 
ion of  any  two  of  the  three  arbitrators  shall  be  binding,  and  the  award  shall 
be  made  accordingly,  and  shall  be  carried  into  effect,  and  the  National  Har- 
row Co,  shall  be  at  liberty  to  deliver  the  certificates  of  the  paid-up  capital 
stock  of  the  corporation  to  the  arbitrator  chosen  by  the  parties  forming  the 
party  of  the  second  part,  to  be  received  by  him  in  full  payment  of  all  inter- 
ests transferred,  and  held  by  him  in  full  payment  for  the  interests  transferred 
to  the  National  Harrow  Co.,  and  the  arbitration  shall  be  a  condition  preced- 
ent to  any  right  of  action  to  recover  said  stock  of  the  National  Harrow  Co. 

"Sixth.  The  parties  signing  this  agreement  are  each,  upon  request,  to  exe- 
cote  and  deliver  a  general  assignment  of  their  basiness,  good-will,  and  pat- 
ents, containing  an  agreement  not  to  be  interested  in  the  float  spring  tooth 
harrow  business  for  the  period  of  fifty  yeais,  and  also  formal  assignments  of 
patents  and  pending  applications  for  patents  for  record  in  the  patent-office. 

"Seventh.  This  contract  shall  be  deemed  a  continuing  one,  and  shall  apply 
to  and  bind  the  parties,  the  heirs,  representatives,  successors,  and  assigns, 
during  the  existence  of  the  said  National  Harrow  Co. 

"Nov.  10,  1890.  The  National  Habbow  Co.    [l.  sJ 

[i.  8.]  "By  Chas.  H.  CniLDB,  Freflt. 

*  Clipper  Chilled  Plow  Co.    [l.  a.] 
"VV.  Stbait." 
"Exhibit  B. 

"Whereas,  the  Clipper  Chilled  Plow  Co.,  a  copartnership  doing  business  at 
Glmira,  in  the  state  of  New  York,  is  engased  in  tha  manufacture  and  sale  of 
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float  spring  tooth  harrows,  and  said  Arm  is  composed  of  Elijah  B.  Smith,  Mr. 
Wm.  Strait,  and  Hezekiah  J.  Mix,  and  are  the  owners  of,  or  have  an  interest 
in,  seyeral  patents  of  the  United  States  relating  to  float  spring  tooth  harrows, 
and  under  some  one  or  all  of  said  several  patents  it  is  nowmanuftictaringand 
marketing  float  spring  tooth  harrows;  and  whereas,  the  Kational  Harrow 
Co.,  a  corporation  duly  organized  under  the  laws  of  the  state  of  New  York, 
is  desirous  acquiring  the  entire  right,  title,  and  interest  in  and  to  all  patents 
owned  or  held,  or  in  which  the  Clipper  Chilled  Plow  Co.,  or  any  oflScere  or 
trustees  of  said  corporation,  may  have  or  hold  an  interest,  and  in  and  to  all 
patents  now  pending  in  the  patent-office,  and  all  that  it  may  hereafter  obtain 
or  be  interested  in,  legally  capable  of  being  assigned,  relating  to  Boat  spring 
tooth  harrows,  and  also  to  acquire  the  good- will  of  the  said  copartnership  and 
of  members,  ofScers,  and  directors  in  the  manufacture  and  sale  of  float  spring 
tooth  harrows,  and  all  rights  of  trade-marks,  labels,  or  other  designs  used  and 
employed  in  said  business  of  float  spring  tooth  harrows,  or  in  any  way  relat- 
ing to  said  float  spring  tooth  harrow  business,  as  fully  and  as  completely  as 
the  same  can  be  sold  and  assigned  to  the  said  Kational  Harrow  Co.,  together 
with  all  rights  and  privileges  connected  iherewitli:  Now,  therefore,  in  con- 
sideration of  tlie  premisee,  and  of  one  dollar  each  to  the  other  paid,  the  receipt 
whereof  is  hereby  acknowledged,  and  of  the  mutual  benefits  to  be  derived 
from  the  faithful  performance  of  all  the  stipulations  and  conditions  herein 
expressed,  it  is  agreed  as  follows:  The  Clipper  Chilled  Flow  Co.,  of  Elmira, 
K.  Y.,  party  of  the  first  part,  in  consideration  of  the  premises  before  men- 
tioned, and  of  the  sum  of  one  dollar  paid  by  the  Kational  Harrow  Co.,  party 
of  the  second  part,  the  receipt  whereof  is  hereby  acknowledged,  each  to  the 
otber,  and  the  agreement  to  issue  and  deliver  paid-up  stock  of  the  National 
Harrow  Co.  for  the  value  of  the  patents  and  pending  applications,  business, 
and  good- will  of  the  business,  to  hereafter  be  agreed  upon  or  fixed  by  arbitra- 
tion, and,  when  agreed  upon  or  fixed  by  arbitration,  the  said  stock  is  then  to 
be  isaned  and  delivered  to  theClipper  Chilled  Plow  Co.,  of  Elmira.  The  party 
of  the  first  part  hereby  sells,  assigns,  transfers,  and  sets  over  to  the  National 
Harrow  Co.,  party  of  the  second  part,  its  successors  and  assigns,  all  their 
right,  title,  and  interest  in  and  to  all  patents  relating  to  float  spring  tooth 
harrows,  issued  and  pending,  in  which  it  or  any  of  its  ofiicers  or  trustees  may 
now  or  hereafter  have  an  interest;  and  it  agrees  that  it  will  execute  separate 
formal  assignments  thereof,  upon  request,  for  the  purpose  of  record:  and  the 
Clipper  Chilled  Plow  Co.  hereby  assigns  the  good- will  of  its  float  spring  tooth 
harrow  business,  trade-marks,  and  the  right  to  continue  the  further  manu- 
facture and  sale  of  float  spring  tooth  harrows,  except  as  agents  and  licensees 
of  the  National  Harrow  Coy  to  the  said  National  Harrow  Co. ,  and  to  its  suc- 
cessors and  assigns,  to  have  and  to  hold  the  same  forever.  The  party  of  the 
first  part  hereby  agrees  to  receive  in  payment  for  said  sale  and  transfer  paid- 
up  stock  of  said  National  Harrow  Co.  to  the  amount  at  the  par  value  of  the 
stock  hereinafter  agreed  upon  to  be  received,  or  fixed  by  arbitration.  In  con- 
sideration of  the  purchase  by  the  said  National  Harrow  Co.  of  the  said  pat- 
ents and  good-will  of  the  business  of  the  said  Clipper  Chilled  Plow  Co.,  of 
Elmira,  manufacturers  and  dealers  in  float  spring  tooth  harrows,  and  of  the 
payment  of  the  price  stipulated  to  be  paid,  the  said  Clipper  Chilled  Plow  Co., 
of  Elmira,  agrees  that  it  will  not  at  any  time  or  times  within  the  period  of 
fifty  years,  directly  or  indirectly,  engage  in  the  manufacture  or  sale,  or  be  in- 
terested, directly  or  indirectly,  in  any  manner,  form,  or  shape  whatsoever,  in 
the  manufacture  and  sale  of  float  spring  tooth  harrows,  or  allow  the  same  to 
be  manufactured  in  any  building  controlled  by  it,  (except  in  the  capacity  of 
agent  and  licensee  of  the  National  Harrow  Go.,)  witliin  any  of  the  several 
states  of  the  United  States  of  America  excepting  Montana,  or  within  any  of 
the  territories  thereof,  or  within  the  District  of  Columbia,  or  be  directly  or 
indirectly  interested  in  importing,  for  tlie  purpose  of  marketing  in  the  terri- 
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torieB  aforesaid,  any  float  spring  tooth  barrows,  within  the  period  and  teiri- 
toiy  aforesaid,  and  any  manufactory  carried  on  in  the  state  which  is  excepted 
from  this  transfer,  if  there  be  any,  shall  not  authorize  or  sanction  the  nse  or 
sale  of  float  spring  tooth  harrows  outside  of  the  state  of  Montana  for  the 
period  aforesaid;  and  for  value  received  it  agrees  tliat  it  will  not  contest  the 
validity  of  any  patents  owned,  or  that  may  be  owned,  by  the  National  Harrow 
Co.,  as  to  novelty  or  infringement,  or  encourage  others  so  to  do.  This  obli- 
gation shall  apply  to  and  bind  the  respective  parties,  their  successors  and  as- 
signs, and  the  olflcers  of  said  copartnersliip. 

"Witness  onr  bands  and  seals,  this  10th  day  of  Nov.,  1890. 

"Clipper  Chilled  Plow  Co.    [l.  8.] 
"Per  Stkait. 

"In  presence  of  Edwin  H.  Riblet." 

"In  consideration  of  the  sum  of  one  dollar,  to  us  in  hand  paid,  the  receipt 
whereof  is  hereby  confessed,  the  Clipper  Chilled  Plow  Co.,  of  Elmira,  in  the 
state  of  New  York,  agrees  to  and  with  the  National  Harrow  Co.  that  the  said 
Clipper  Chilled  Plow  Co.  will  perform  all  of  the  obligations  and  stipulations 
contained  in  the  annexed  contract  to  be  performed  by  it.  and,  in  default  of  its 
performing  the  same,  within  the  language  and  spirit  thereof,  it  acknowledges 
itself  to  be  justly  indebted  to  the  National  Harrow  Co.  for  and  on  account  of 
all  damages  growing  out  of  said  breach  or  breaches,  if  any  there  be,  and,  in 
addition  thereto,  the  further  sum  of  ten  thousand  dollars,  (910,000,)  fixed 
and  liquidated  damages,  to  the  National  Harrow  Co.,  its  successors  and  as- 
signs, for  which  payment  well  and  truly  to  be  made  it  binds  itself,  its  succes- 
sors and  assigns,  jointly  and  severally,  firmly  by  these  presents;  and  it  con- 
sents that  any  breach  or  breaches  of  said  obligations  on  the  part  of  the  Clip- 
per Chilled  Plow  Co.,  of  Elmira,  or  its  ofllcers,  obligee,  may  be  restrained  by 
injunction,  and  waive  thereby  the  right  of  trial  by  jury. 

"Sealed  with  our  seals,  and  dated  this  10th  day  of  Nov.,  1890. 

"Clipper  CmLLSD  Plow  Co.    |.l.  s.] 
"Steait. 

"In  presence  of  Edwin  H.  Bmlet." 

"Exhibit  C. 

"Memorandum  of  agreement,  made  this  2nd  day  of  October,  1890,  between 
the  Clipper  Chilled  Plow  Co.,  of  Elmira,  of  the  first  part,  and  the  National 
Harrow  Co.,  of  the  second  part,  as  follows: 

"  Whereas,  the  party  of  the  first  part  has  this  day  entered  into  a  contract 
with  the  National  Harrow  Co.  for  the  transfer  to  the  National  Harrow  Co.  of 
their  float  spring  tooth  harrow  busiuess,  patents,  pending  applications  for 
I>atents,  rights  and  privileges  under  patents  renting  to  float  spring  tooth 
harrow  business,  including  irade-marks,  labels,  designs,  connected  with  said 
business  and  pertaining  thereto,  and  have  agreed  to  accept  in  payment  for 
the  interest  transferred  paid-up  stock  of  the  National  Harrow  Co.  in  an 
amount  to  be  berenfter  agreed  upon  by  the  parties,  or,  in  case  of  their  inabil- 
ity to  agree,  then  to  be  fixed  by  arbitration  as  provided:  Now,  therefore,  in 
consideration  of  one  dollar  each  to  the  other  paid,  the  receipt  whereof  Is 
hereby  acknowledged,  and  of  the  mutual  benefits  to  be  derived,  it  is  agreed 
as  follows: 

"First.  That,  in  case  the  parties  hereto  are  unable  to  agree  between  them- 
selves upon  the  value  of  the  property  transferred,  and  of  the  amount  of  capi- 
tal stock  to  be  issued  in  payment  therefor,  then,  and  in  that  event,  all  such 
differences  are  to  be  settled  by  arbitration. 

"  Second.  The  party  of  the  first  part  hereby  appoints  William  Strait  as  its 
arbitrator,  to  represent  its  interests;  and  the  party  of  the  second  part  hereby 
names  and  appoints  Edwin  H.  Bisley,  of  Utica,  N.  T.,  as  arbitrator  to  repre- 
sent its  interests  in  said  arbitration.  The  two  arbitratura  thus  selected  shall 
look  over  the  whole  matter,  ami  agree  upon  the  amount  of  capital  stock  to  be 


Digitized  by CaOOQlC 


Stip.Ct.]  8TBAIT   V.  NATIONAL   HABROW   CO.  229 

issued  in  payment  for  tbe  interests  transferred  to  the  National  Harrow  Co., 
and  liear  sucli  allegations  and  statements  relating  thereto  which  either  party 
may  desire  to  make,  and  they  shall  then  proceed  to  fix  and  determine  the 
amount  of  capital  stock  which  shall  be  issued  to  the  party  of  the  first  part  by 
the  National  Harrow  Co.  in  payment  for  tbe  interest  transferred;  and,  in 
case  they  are  unable  to  agree  upon  the  amount  to  l>e  paid,  then,  and  in  that 
event,  they  shall  choose  a  disinterested  arbitrator,  in  no  way  connected  with 
any  of  the  agents  and  licensees  of  the  National  Harrow  Co.  or  with  either  of 
tbe  parties,  and  they  shall  then  submit  their  respective  views  to  said  third 
arbitrator,  and  the  points  in  dispute,  and  the  decision  of  any  two  of  said  ar- 
bitrators shall  be  binding  upon  all  of  the  parties,  and  their  award  in  writing 
shall  be  made,  and  the  National  Harrow  Co.  shall  issue  paid-up  stock  to  the 
amount  fixed  and  determined  by  the  arbitrators  thus  chosen.  This  arbitra- 
tion, if  it  shall  go  into  effect,  shall  be  taken  up  and  the  matter  disposed  of  in 
connection  with  the  other  arbitrators,  and  the  value  be  fixed  with  reference 
to  the  interest  of  the  other  agents  and  licensees  who  may  transfer  their  busi- 
ness, etc.,  to  tbe  National  Harrow  Co.,  to  tbe  end  that  an  Suitable  division 
may  be  reached,  reference  being  had  to  all  the  Interests  Involved  in  the  cor- 
poration ;  and  the  award  shall  be  made  within  ten  days  after  the  final  sub- 
mission of  the  matter  to  the  arbitrators,  should  arbitrators  be  found  necessary. 
The  party  of  the  first  part  shall  not  maintain  an  action  against  the  corpora- 
tion of  the  National  Harrow  Co.  to  fix  the  value  of  said  stock,  unless  the  cor- 
poration  of  the  National  Harrow  Co.  shall  refuse  or  neglect  to  proceed  with 
the  arbitration,  or  refuse  to  cany  out  tbe  same  within  a  reasonable  time;  and 
tbe  arbitration  shall  be  completed  prior  to  Sept.  1,  1891. 

"Witness  our  hands  and  seals  this  10th  day  of  Nov.,  1890. 

"The  National  Habrow  Co.    [l.  8.] 
[l.  8.]  "By  Chas.  H.  CmLBe,  Prest. 

"Clippkr  Chilled  Plow  Co.    [i..  &] 
"W.  Strait." 

These  plaintiffs  had  theretofore  manufactured  a  harrow  consisting  of  part 
wood  and  part  steel,  and  desired,  before  entering  into  the  contract  expressed 
in  the  above  writings,  to  obtain  a  license  from  the  National  Harrow  Com- 
pany to  build  and  market  an  all-steel  frame  harrow,  as  well  as  the  harrow 
they  were  then  manufacturing  and  marketing.  This  license  could  only  be 
granted  by  the  executive  committee  of  the  National  Harrow  Company,  and 
until  that  committee  should  meet  and  determine  to  grant  or  refuse  such  license 
to  these  plaintiffs  these  papers  were  left  with  defendant  Risley  in  escrow; 
whereupon  the  defendant  Uisley  gave  to  tbe  plaintiffs,  with  the  consent  of 
tbe  defendant  the  National  Harrow  Company,  and  acting  for  them,  the  fol- 
lowing papers: 

"Exhibit  D. 

"Utioa.  N.  T..  Nov.  10, 1890. 

'^Clipper  Chilled  Plow  Co.,  Elmira,  N.  F.— Gents:  This  will  acknowl- 
edge that  you  have  delivered  into  my  possession  three  documents,  executed 
in  duplicate,  relating  to  your  firm  going  into  the  National  Harrow  Co.,  and 
two  sections  of  float  spring  tooth  harrows,  which  it  is  desired  that  the  Na- 
tional Harrow  Co.  license  you  to  manufacture  under  the  agreements  signed 
by  your  firm  and  the  license  of  the  company,  which,  if  the  National  Harrow 
Co.  granted  to  your  company  the  right  to  manufacture  and  market  duplicates 
of  the  two  samples,  then  the  papers  held  by  me  sluill  be  delivered  to  the  tieiis- 
nrer  of  the  National  Harrow  Co.,  and  they  shall  be  binding;  and,  should  the 
directors  agree  to  license  the  wood  frame  and  not  the  steel  frame  harrow, 
then  the  papers,  upon  request,  are  to  be  delivered  up  to  you  for  cancellation, 
and  are  not  to  be  operative,  unless  you  elect  to  umke  them  so.  In  the  mean 
time  your  firm  are  to  sell  your  barrows  at  the  schedule  prices  fixed  by  the 
National  Harrow  Co.,  a  price-list  being  furnished  your  Co.,  and  your  corn- 
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pany  is  expected  to  canoel  all  orders  for  harrows  where  the  prices  are  below 
schedule  rates,  where  the  number  of  harrows  are  not  fixed  in  the  order,  where 
the  same  were  taken  subsequent  to  Sept.  10,  1890,  unless  the  parties  giving 
the  open  orders  will  consent  to  tsike  the  harrows  on  the  open  orders  at  the  sched- 
ule price,  or  above  such  prices;  and  all  orders  now  taken,  where  the  prices 
are  more  favorable  than  those  Qxed  by  the  company,  are  to  be  filled  at  the 
prices  at  which  the  orders  were  taken,  but  no  future  orders  are  to  be  taken 
on  more  favorable  terms  than  those  fixed  by  the  company  until  after  the 
meeting  of  the  executive  committee  to  pass  upon  the  steel  frame  harrow, 
and  determine  whether  or  not  the  same  shall  bis  licensed.  I  am  to  hold  the 
papers  under  the  foregoing  conditions. 

"Yours,  truly,  Edwin  H.  Rmlet." 

"Exhibit  E. 

"Prices  and  terms  fixed  by  the  National  Harrow  Co.,  this  10th  day  of  Sep- 
tember, 1890,  are  as  follows: 

14-tooth  steel  frame  and  wood  frame  plated  harrows 

16-tooth  wood  frame,  plain        -  -  - 

16-tooth  steel  frame  and  wood  frame,  plated 

18-tooth  wood  frame,  plain       ..... 

18-tooth  steel  frame  and  wood  frame,  plated 

20-tooth  wood  frame,  plain      -  .  .  .  . 

20-tooth  steel  frame  and  wood  frame,  plated        •  • 

22-tooth  steel  frame  and  wood  frame,  plated  « 

24rtooth  wood  frame,  plain  .... 

24-tooth  steel  frame  and  wood  frame,  plated 

"For  harrow  frames  complete,  less  teeth,  as  follows: 

14-tooth  frame  ...... 

16-tooth  frame    ..•-.•• 

18-tooth  frame  ...... 

20-tooth  frame    ....  ... 

22-tooth  frame        ...... 

24.tootb  frame    .  •  .  ^  .  .  . 

"Intermediate  sizes  of  harrows  or  frames  shall  be  sold  at  the  price  of  the 
next  highest  size.  ~ 

"Single  tooth SO  75 

"A  maximum  discount  of  forty-two  (42)  per  cent,  may  be  allowed  on  sales 
of  harrows,  frames,  and  teeth  in  the  following  territory:  All  of  the  New 
England  states;  also  states  of  New  York,  Fenasylvania,  New  Jersey,  Dela- 
ware, Maryland,  Yirginia,  and  West  Virginia. 

"A  maximum  discount  of  forty-five  (45)  per  cent,  may  be  allowed  on  all 
sales  made  in  the  territory  throughout  the  United  States  not  mentioned  atiove. 

"Freiglit  may  be  allowed  to  nearest  railroad  station  or  steam-boat  landing. 

"Terms  on  sales  made  prior  to  June  1st,  four  months  from  June  1st,  less 
ten  (10)  per  cent,  discount  for  cash  June  10th. 

"Terms  of  sales  made  after  June  let,  four  months  from  September  1st,  less 
ten  (10)  per  cent,  discount  for  cash  September  lOtli. 

"Agents  and  licensees  may  sell  harrows  at  retail  to  the  local  users  of  bar- 
rows at  their  respective  places  of  business  only,  but  not  less  than  the  net 
schedule  prices  named  to  the  dealers." 

The  plaintiffs  bring  this  action  to  be  relieved  from  the  aforesaid  contracts 
apon  two  grounds:  First,  the  breach  of  a  condition  of  the  contract  by  the 
defendant  corporation;  second,  tlie  invalidity  of  said  contract,  as  ultra  vires, 
without  consideration,  and  against  public  policy.  The  defendant  defends  the 
action,  claiming  that  the  contracts  were  valid,  and  asserts  a  counter-claim,  al- 
leging that  the  plaintiffs  have  violated  tlie  stipulation  set  forth  in  Exhibit 
D,  and  asking  for  an  injunction  restraining  such  violation.  Farther  facts 
appear  in  the  opinion. 
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Tottmans,  Mo9$  A  Kntpp,  {S.  O.  Sprague,  Rostoell  R.  Moss,  and  Fred' 
ertck  Collin,  of  counsel,)  for  plaintiffs.  RUl^  A  Perry,  (Edwin  H.  Ritley, 
H.  J.  Cookingham,  Millon  B.  Robinson,  and  WiUiam  F.  Qttinn,  of  coua- 
sel,)  for  defendants. 

Smith,  J.  I  cannot  And,  as  is  claimed  by  the  plaintiffs,  any  stipulation  on 
the  part  of  the  defendant  corporation  to  grant  ihe  license  mentioned  in  Ex- 
hibit D  within  three  weeks  from  November  10th.  The  licenses  were  to  be 
granted  when  the  sample  harrows  were  all  in.  It  was  understood  by  the 
parties  that  the  time  would  be  short  when  these  samples  woirld  be  before  the 
executive  committee,  and  the  question  of  license  could  be  passed  upon.  I 
have  no  doubt  that  a  speciBed  time  whs  there  mentioned,  but  it  was  not, 
in  my  Judgment,  a  part  of  the  contract;  and  the  committee,  having  met  upon 
the  same  day  that  the  last  sample  harrow  was  received,  liave  Hcted  within 
a  reasonable  time,  which  f  ulSUs  the  requirement  of  the  law.  Upon  Decem- 
ber 16th,  after  the  commencement  of  this  action,  the  committee  did  meet, 
and  assume  to  license  the  plaintiffs  in  accordance  with  the  memorandum  Ex- 
hibit D.  The  license  delivered  to  them,  strictly  construed,  is  not,  in  my  judg- 
ment, such  a  license  as  is  required  by  the  contract.  But  the  plaintiffs  had 
theretofore  notified  the  defendant  that  they  would  not  abide  by  the  contract. 
The  defenilant  corporation  here  asserts  that  it  is  willing  and  anxious  to  ful- 
fill the  terms  of  the  contract,  and  grant  such  license  as  is  therein  required. 
A  resolution  to  that  effect  was  by  the  executive  committee  passed  December 
16th.  The  defendant  should  not,  therefore,  be  foreclosed,  by  reason  of  the 
mistake  of  its  attorney  In  preparing  the  form  of  the  license,  but  the  decree 
should  provide,  if  these  contracts  are  valid,  that  they  be  operative  upon  the 
making  out  of  the  proper  license  under  the  contract. 

The  plaintiffs'  claim  that  the  contract  was  Induced  by  duress  is  not  within 
the  pleadings.  Nor  can  tlie  court  grant  the  plaintiffs  relief  upon  the  ground 
that  the  corporation  is  not  a  legal  corporation,  because  organized  for  a  pur- 
pose not  within  the  statute.-  It  is  a  serious  question  whether  a  corporation 
can  organize  under  the  manufacturing  act,  for  a  purpose  within  that  act, 
as  incidental  only  to  the  main  purpose  of  its  organization.  But,  even  if 
that  question  could  be  raised  by  the  plaintiffs  in  such  an  action  as  this,  it  is 
a  claim  of  which  the  defendant  has  had  no  notice  by  plaintiffs'  complaint, 
and  is  therefore  not  before  the  court  for  consideration. 

Kor  can  the  plaintiffs  sustain  this  action  because  defendant  corpora- 
tion has  acted  beyond  its  powers,  or  has  made  contracts  with  other  corpo- 
rations which  were  without  power  to  enter  into  such  contracts.  These  plain- 
tiffs can  have  no  better  right  than  could  a  subscriber  for  the  stock  of  a  cor- 
poration in  an  action  upon  such  subscription.  In  such  an  action  It  Is  set- 
tled law  that  the  subscriber  cannot  defend  on  the  ground  of  tlie  misuse  or 
abuse  by  the  corporation  of  its  corporate  powers.  Mor.  Priv.  Corp.  (1st  Ed.) 
g§  812, 313,  and  cases  cited  in  notes.  The  contract  of  plaintiffs  was  with  tlie 
defendant  corporation.  These  other  corporations  are  not  parties  to  the  con- 
tract sought  here  to  be  annulled;  nor  are  their  contracts  with  defendant  any 
part  of  the  legal  consideration  of  (ilaintlffs'  contract.  It  does  not  lie  with 
plaintiffs,  therefore,  to  say  that,  because  the  corporate  authorities  have  made 
void  contracts  with  other  corporations,  plaintiffs  can  refuse  to  perform  their 
contract.  There  is  grave  doubt  if  the  plaintiffs'  contract  with  defendant 
could  be  in  any  way  affected  by  the  Michigan  statutes.  The  decisions  of  the 
supreme  court  of  the  United  States  would  seem  to  go  far  to  hold  that  the 
plaintiffs  might  sell  their  harrows  in  the  state  of  Michigan,  unaffected  by 
the  Michigan  statute.  >yhat  effect  the  statute  would  have  upon  contracts 
between  the  defendant  and  Micliigan  corporations,  I  iiave  held,  was  not  a  mat- 
ter of  concern  to  the  plaintiffs  in  this  action.  These  plaintiffs,  therefore,  have 
no  cause  of  complaint,  unless  the  contract  made  is  an  illegal  contract,  aa 
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hoatile  to  the  pablic  good.  I  need  hardly  cite  authorities  to  the  effect  that 
the  conrt  will  relieve  a  repentant  party  from  an  illegal  contract  that  has  not 
been  executed.  It  would  be  strangely  inconsistent  for  the  court  to  refuse  to 
relieve  a  party  from  a  contract  for  the  execution  of  which  it  would  punish 
him.  This  case  is  clearly  distinguishable  from  that  of  s  party  aslcing  relief 
from  the  court  based  upon  an  illegal  contract  executed  in  whole  or  in  part. 
The  single  question  remains,  therefore,  of  the  legality  of  the  proposed  con- 
tract. 

It  appears  from  the  evidence  that  for  the  purposes  for  which  harrows  are 
used  the  float  spring  tooth  harrow  has  practically  monopolized  the  market. 
By  reason  of  its  superiority  it  has  driven  from  the  field  nearly  all  of  its  com* 
petitors.  It  appears,  further,  that  the  defendant  corporation  has  made  con- 
tracts, similar  to  the  one  set  forth  in  Exhibits  A,  B,  and  C,  with  19  other 
firms  and  corporations,  wliich,  with  the  plaintiSs,  comprised  all  of  the  man- 
ufacturers of  float  spring  tooth  harrows  in  the  year  1890  within  the  United 
States.  By  the  contracts  these  manufacturers  assumed  to  sell  to  the  defend- 
ant corporation  "their  business,  the  good-will  of  the  business,  all  patents  now 
owned  or  which  may  hereafter  be  owned,  all  licenses  and  rights  nnder  pat- 
ents relating  to  the  manufacture  and  sale  of  tloat  spring  tooth  harrows." 
They  took  back  from  the  defendant  corporation  the  exclusive  right  to  manu- 
facture the  style  of  harrow  they  were  manufacturing  at  the  time  of  entering 
into  such  contracts.  The  defendant's  rights,  therefore,  under  such  contracts, 
are  only  to  manufacture  under  patents  which  have  been  by  the  manufacturers 
discarded.  The  firm  of  G-.  B.  Olin  &  Co.  have  assigned  its  patents  to  the  de- 
fendant for  cash  value,  without  taking  back  such  a  license  as  is  provided  for 
In  the  other  contracts..  Idonot  understand  that  under  the  purchase  from  Olin 
&  Co.  the  defendant  gets  the  right  to  manufacture  any  harrow  under  any  val- 
uable patent  to  which  it  has  not  given  the  exclusive  right  to  manufacture  to 
other  licensees.  It  was  assumed  and  stated  upon  the  trial  that  the  incorpo- 
nitors  and  trustees  of  this  National  Harrow  Company  are  all  persons  who  are 
represented  in  the  various  manufacturing  firms  thus  contracting  with  the  de- 
fendant. It  is  apparent,  therefore,  that  it  is  not  one  of  its  purposes  itself  to 
manufacture  harrows  for  sale  upon  the  market.  It  is  claimed  further  that  it 
has  an  ultimate  object  to  manufacture  materials  for  harrows  for  use  by  its 
licensees.  But  such  an  object  is  manifestly  an  incidental  one  only,  if  it  exist 
at  all,  and  is  evidently  a  purpose  entertained  to  avoid  the  objection  that  the 
purchase  by  corporate  licensees  of  stock  in  the  defendant  corporation  is  void, 
as  beyond  their  corporate  powers.  The  purposes  of  this  incorporation  are 
only  important  in  this  case  as  they  bear  upon  the  ends  sought  to  be  accom- 
plished by  these  contracts. 

All  manufacturers,  then,  of  float  spring  tooth  harrows  in  the  United  States 
have  agreed,  by  the  papers  executed,  not  to  be  directly  or  indirectly  interested 
in  the  manufacture  or  sale  of  float  spring  tooth  harrows,  or  allow  them  to  be 
manufactured  or  sold  in  any  building  controlled  by  them,  or  either  of  them, 
in  the  United  States,  or  any  territory  thereof,  except  Montana,  for  50  years, 
and  except  as  agents  and  licensees  of  the  National  Harrow  Company.  They 
have  transferred  to  the  defendant  company  all  the  patents  owned  by  them,  or 
which  may  hereafter  be  owned  by  them.  They  have  agreed  'that  for  50  years 
they  will  not  manufacture  or  sell  any  harrow  except  such  as  they  are  now 
manufacturing.  By  this 'contract,  for  50  years  they  are  not  permitted  to 
avail  themselves  of  any  devices  under  patents  other  than  those  under  which 
they  now  manufacture,  even  after  the  «xp.  ration  of  such  patents.  This  lim- 
itation which  they  have  assumed  is  not  for  the  protection  of  the  defendant 
company,  to  which  they  have  sold  their  patents.  The  defendant  has  cove- 
nanted for  50  years  not  to  manufacture  under  all  that  is  valuable  of  the  pres- 
ent patents,  to-wit,  those  patents  under  which  their  licensees  are  now  manu- 
facturing.   Nor  are  these  manufacturers  permitted  to  utilize  any  new  in- 
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ventions  which  they  may  make,  or  any  new  patents  of  which  they  may  ac- 
quire control'.  Not  only  have  they  crippled  themselves,  but  they  have  Hgreed 
not  to  allow  to  be  miinufactured  in  any  building  controlled  by  them,  or  either 
of  them,  in  the  United  States,  except  Montana,  any  barrows  except  those 
that  they  shall  manufacture.  And  it  is  further  stipulated  that  these  manu- 
facturers shall  comply  with  all  of  the  requirements  of  the  board  of  directors 
of  the  National  Harrow  CJompany  with  reference  to  their  sales,  which  require- 
ment shall  be  uniform  with  all  agents  and  licensees.  The  contract  can  re- 
ceive no  other  construction.  The  defendant  itself  has  so  construed  it.  Un- 
der this  stipulation  this  defendant  has  assumed  to  fix  the  prices  and  terms  for 
the  sale  of  barrows  by  these  manufacturers,  as  set  forth  in  Exhibit  E.  These 
prices  are  not  based  upon  the  cost  of  manufacture,  but  are  to  be  uniform  with 
all  manufacturers  upon  a  certain  style  of  harrow.  But  this  stipulation  is  a 
very  broad  one.  As  practically  construed  by  the  defendant,  it  gives  the  de- 
fendant absolute  power  to  regulate  the  prices  at  which  these  harrows  shall  be 
sold;  to  raise  or  lower  them  at  pleasure.  It  may  fairly  be  construed  to  give- 
to  this  defendant  the  absolute  power  to  control  the  manufacture,  as  well  as 
the  sale,  of  the  harrows;  to  regulate  the  production,  subject  only  to  the  condi- 
tion that  the  requirements  of  the  defendant's  board  shall  be  uniform  with  all 
manufacturers.  It  is  claimed  by  the  defendant  that  the  price  fixed  is  less  than 
the  price  at  which  harrows  had  been  theretofore  sold.  It  is  true  that  it  is  less 
than  the  price  at  which  the  majority  of  harrows  had  been  theretofore  sold.  It 
is  considerably  in  excess,  however,  of  the  price  at  which  others  were  sold,  and 
in  excess  of  the  price  which  the  plaintiffs  received  for  their  harrows.  But 
there  is  nothing  to  prevent  this  defendant  at  any  time  from  raising  this  price 
at  its  will.  It  is  hard  to  conceive  how  a  monopoly  could  be  more  Hrmly  in- 
trenched, or  how  competition  could  be  more  effectively  strangled.  People  v. 
Riflnlng  Co.,  (Sup.)  7.N.  Y.  Supp.  406.  "The  mischief  of  a  monopoly  is 
not  necessarily  in  the  fact  that  the  prices  are  raised,  but  that  they  have  the 
power  to  control  and  raise  the  prices."  Dolph  v.  Machinery  Co.,  28  Fed. 
Rep.  553;  Butchers'  Union  Slaughter-Hmue  Co.  y.  Crescent  City  Live-8took 
Landing  Co.,  Ill  U.  S.  755,  4  Sup.  Ct.  Rep.  652.  In  Hoffman  v.  Brooks, 
11  Wkly.  Law  Bull.  258,  259,  it  is  said:  "It  is  not  averred  that  the  prices, 
fixed  are  4ktortionate,  but  it  is  enough  that-  they  are  absolutely  removed 
beyond  the  operation  of  their  natural  cause  of  fluctuation."  Siee  Carbon 
Co.  V.  McMiUin,  (Sup.)  6  N.  Y.  Supp.  433,  119  N.  Y.  46,  28  N.  E.  Rep. 
530;  Hookers.  Vandetoater,  4  Denio,  349;  Stanton  v.  Allen,  5  Denio,  434; 
Morris  Run  Coal  Co.  v.  Barclay  Coal  Co.,  68  Pa.  St.  186;  Salt  Co.  v.  Outh- 
rie,  85  Ohio  St.,  672;  Craft  v.  McConoughy,  79  111.  346;  Amot  v.  Coal  Co., 
68  N.  Y.  558;  and  cases  cited  in  the  opinion  of  Mr.  Justice  Daniels  in  Poo-. 
pie  V.  R^ning  Co.,  supra,  p.  412. 

It  is  claimed  that  the  courts  have  modified  the  rule  as  to  contracts  in  re- 
straint of  trade.  I  find  that  that  is  true  where  an  individual  sells  his  busi- 
ness and  contracts  not  to  engage  therein  within  a  territory  as  large  even  as- 
the  United  States.  The  courts  now  enforce  such  contracts.  Our  own  court 
of  appeals  has  gone  far,  in  the  Diamond  Match  Co.  Case,  106  X.  Y.  473,  13 
N.  E.  Rep.  419,  in  relaxing  the  severity  of  the  ancient  rule  in  condemnation 
of  such  contracts  as  in  restraint  ot  trade;  but  I  am  cited  to  no  case  where  the 
courts  have  relaxed  the  rule  where  there  was  a  general  combination  to  en- 
gross the  market,  control  prices,  and  prevent  competition.  This  was  a  con- 
spiracy indictable  at  common  law.  It  is  miide  criminal  by  our  own  statutes.. 
The  contract  is  not  made  to  protect  any  purchase  made  by  the  parties  thereto. 
Unless  the  policy  of  the  common  law  has  so  far  changed  as  to  authorize  any 
monopoly  for  the  restraint  of  trade,  this  combination  must  clearly  come  within- 
its  condemnation.  The  defendant  further  contends  that  the  purpose  of  the 
contract  made  is  to  prevent  disastrous  litigation.  Such  purpose  is  lawful. 
Bat  the  combination  effected  has  gone  much  further  than  such  a  purpose  re- 
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quired.  An  unlawful  combination  cannot  be  cloaked  by  a  lawful  purpose, 
when  that  is  asaociiited  with  others  which  the  law  condemns.  Nor  can  this 
defendant  shield  itself  under  its  corporate  riglits.  When  the  fact  appears 
that  the  forms  of  law  are  being  used  to  accomplish  a  legal  wrong,  a  court  of 
equity  is  potent  to  relieve  asuitor,  and,  if  necessary,  to  rend  assunderthe  legal 
veil  which  covers  the  iniquity.  The  contracts,  as  interpreted  by  the  court, 
however,  are  clearly  beyond  the  powers  of  the  defendant  corporation  as  a  le- 
gal entity,  and  it  is  not  necessary  here  to  adjudge  the  corporation  illegal  ia 
order  to  annul  a  contract  in  excess  of  corporate  power.  Nor  is  the  defend- 
ant's contention  that  the  monopoly  formed  is  authorized  by  the  federal  stat- 
ute a  justification  of  these  contracts.  If  these  contracts  were  limited  to  the 
life-time  of  these  patents,  the  argument  should  not  be  dismissed  without  a 
serious  consideration.  But  when  tlie  parties  have  assumed  to  contract  for  50 
years  beyond  the  possible  life-time  of  any  of  these  patents,  it  is  clear  that  the 
federal  law  has  giTen  no  right  to  such  monopoly.  It  follows,  therefore,  that 
the  plaintiffs  are  entitled  to  the  relief  asked  in  the  complaint,  and  that  the  in- 
Ji^nction  allowed  the  defendant  upon  its  counter-claim  must  be  vacated  and 
Mt  aside,  and  the  defendant's  prayer  for  relief  denied. 


ToHPKiKa  et  al.  v.  FncsT  Nat.  Bank  of  PenK  Yam  ft  at: 

(Supreme  Court,  Special  Term,  Yatea  County.    January  29, 1899.) 

L  ASSIOKMENTS  FOR  BENEFIT  OF  CbEDITORS— FbEFEKBNCXS. 

I<awB  1887,  0.  608,  declaring  that,  "in  all  general  assignmento"  any  preference 
therein  shall  not  be  valid  "except  to  the  amount  ot  one-tbird  In  valne  of  the  ms- 
signed  estate, "  does  not  prevent  a  debtor  from  transferring  all  bis  property  to  a 
single  creditor,  for  the  bona  fide  purpose  of  paying  a  debt,  since  such  a  transfer  is 
not  a  general  assignment,  within  the  meaning  of  the  abt. 
Jl  Btatdtbs— CJokstbuction. 

A  court  baa  no  authority  to  extend  a  law  beyond  the  fair  and  reasonable  meaa- 
Ing  of  its  terms  because  m  some  supposed  policy  of  the  law,  or  beoaose  the  legialar- 
tore  did  not  use  proper  words  to  express  ito  meaning. 

Action  by  Charles  M.  Tompkins  and  others  against  the  First  National  Bank 
■of  Penn  Yan  and  others  to  set  aside  a  transfer  of  property  made  by  Charles 
Hunter  in  payment  of  a  debt.  '  Complaint  dismissed.  * 

W.  F.  Cogswell,  for  plaintiffs.    E.  Harris,  for  defendants. 

BuMSET,  J.  The  facts  of  this  case  are  simple,  and  none  of  them  are  in  dis- 
pute. In  April,  1890,  and  for  several  years  before  that  time,  Charles  Hunter 
had  been  in  business  in  Penn  Yan.  In  that  month,  be  was  in  debt  to  the 
amount  of  about  9S6,000,  with  assets  amounting  to  not  more  than  twenty  one 
or  two  thousand.  Of  his  debts,  he  owed  about  $29,000  to  the  First  National 
Bank  of  Penn  Yan.  About  Apiil  19,  1890.  Hunter  determined  to  give  up 
business.  He  advised  the  president  of  the  bank  of  his  intention,  and  pro- 
posed to  turn  over  to  the  bank  all  his  property,  to  be  applied,  so  far  as  it  would 
go,  in  payment  of  what  he  owed  tliat  corporation.  After  some  talk  as  to  the 
legality  of  this  course  the  proposition  was  accepted.  Hunter  assii^ned  all  his 
personal  property  and  conveyed  all  his  real  estate  to  the  bank.  The  property 
thus  transferred  was  appraised  at  321,767.70,  wliiuh  was  a  fair  value.  Tbe 
bank  surrendered  to  Hunter  his  notes  to  that  amount  in  payment.  There 
was  no  fraud  or  bad  faith  in  the  matter,  and  Hunter  only  intended  to  pay, 
and  the  bank  to  receive  payment  of,  the  debt  due  to  it.  Hunter  did  not  make, 
and  did  not  intend  to  make,  a  general  assignment,  and  tliat  fact  was  known 
to  tbe  officers  of  the  bank.  The  plaintiffs,  who  were  also  creditors  of  Hun- 
ter, having  obtained  judgments  against  him  and  procured  executions  to  be 
returned  unsatisfied,  have  brought  this  action  to  attack  the  transfer  to  the 
bank.  They  claim  that  it  is  illegal  because  the  effect  of  it  is  to  violate  that 
provision  of  the  general  assignment  act  which  forbids  preferences  for  over 
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one-third  in  vnlne  of  the  assigned  estate.  For  this  reason  alone  the  plaintiffs 
ask  that  the  transfer  to  the  bank  shall  be  set  aside,  either  entirely,  or  so  far 
aa  to  permit  the  bank  to  retain  only  one-third  of  the  property  assigned,  and 
that  the  remidnder  may  be  devoted  pro  ra  ta  to  the  payment  of  the  other  debts 
of  Hunter. 

The  statute  under  which  this  claim  is  made  is  part  of  the  general  assign- 
ment act  of  1877.  It  prescribes  that,  "in  all  general  assigntnents"  thereafter 
made,  "any  preference  cresited  therein  shall  not  be  valid  except  to  the  amount 
of  one-third  in  value  of  the  assigned  estate. "  Laws  1887,  c.  503.  It  has 
been  always  held  that  a  debtor  was  at  liberty  to  devote  all  his  property  to  the 
payment  of  one  creditor,  and  that,  in  the  absence  of  fraud,  any  other  creditor 
conld  not  complain  of  such  action.  So  fully  recognized  has  been  this  rule  that 
wben,  in  the  bankrupt  law  of  the  United  States,  it  was  thought  proper  to 
abolisli  it  as  to  cases  within  that  statute,  not  only  were  preferenc&s  forbidden, 
tmttbe  law  avoided  any  payment  of  a  debt  by  a  bankrupt  within  four  months 
of  the  filing  of  his  petition,  unless  such  payment  was  made  in  the  regular 
course  of  business. 

The  single  question  presented  here  is  whether  the  prbvision  of  the  general 
assignment  law,  quoted  above,  takes  away  from  an  insolvent  debtor  the  power 
to  pay  any  creditor  in  full,  where  such  payment  would  require  more  than 
one-third  of  bis  assets,  and  would  leave  other  creditors  unprovided  for,  when 
the  debtor  does  not  make  a  general  Hssignment.  In  deciding  this  question, 
regard  must  be  had  to  the  rules  which  have  been  established  for  the  construc- 
tion of  statutes.  One  of  these  rules  is  that  statutes  are  not  presumed  to  make 
any  innovation  upon  the  common  law,  further  than  the  case  absolutely  re- 
quires, {Bumstde  v.  Whitney,  21  N.  Y.  148,)  or,  as  the  books  state  it,  that 
statutes  in  derogation  of  the  common  law  are  to  be  strictly  construed,  (Suth. 
St.  Const.  {;§  207,  400.)  This  rule  applies  to  all  statutes,  whether  they  are 
those  called  "remedial"  or  not.  Id.  §  207.  In  construing  this  statute  the 
Arst  thing  to  be  noticed  is  that  it  is  only  "a  general  assignment  act, "  regulating 
and  controlling  those  instruments,  and  that  the  section  in  question,  so  far  as 
its  express  terms  go.  applies  only  to  preferences  in  general  assignments.  The 
act  of  Hunter  can  only  be  brought  witbin  this  statute  by  extending  the  words 
of  the  statute  beyond  their  usual  and  ordinary  meaning.  The  transfer  of  all 
his  property  to  the  bank,  while  it  may  be  said  to  be  a  preference,  was  not  in 
any  way  a  preference  created  in  a  general  assignment.  The  term  "general 
sasignment"  has  a  well-defined  meaning.  It  means  an  assignment  of  all  one's 
property  for  the  benefit  of  his  creditors.  It  necessarily  includes  an  assignee 
who  shall,  by  the  terms  of  the  instrument,  or  as  an  InTerence  from  those 
terms,  take  as  a  trustee  for  the  creditors.  I  cannot  conceive  of  a  general  as- 
signment, as  the  term  now  is  used  in  this  state,  in  which  the  assignee  shall 
not  be  a  trustee  for  the  creditors.  Burrill,  Assignm.  §§  2-4.  The  transfer 
to  the  bank  had  none  of  these  elements.  There  could  be  under  it,  by  its 
terms,  no  surplus,  nor  any  contingent  or  future  interest  in  the  property  left 
in  the  assignor,  which  miglit  accrue  to  the  benefit  of  the  creditors.  The  case 
is  not  witbin  the  general  assignment  act,  unless  it  can  be  said  that  the  policy 
of  our  law  or  the  intention  of  the  Ipgislature  requires  that  such  transfers  as 
tbb  should  be  declared  to  be  within  the  "equity  of  the  statute,"  as  it  is  called, 
and  therefore  a  violation  of  it.  The  case  of  White  v.  Cotzhausen,  129  U.  S. 
329,  9  Sup.  Ct.  Bep.  309,  proceeded  upon  that  theory  in  the  supreme  court, 
but  not  in  tbe  lower  courts,  where  the  transfer  was  held  void  as  made  with 
intent  to  binder,  delay,  and  defraud  creditors,  (pages  333-345,)  upon  which 
ground  the  judgment  might  well  be  sustained  on  the  facts. 

Tbe  rule  of  construction  which  extends  a  law  beyond  the  fair  and  reason- 
able meaning  of  its  terms  because  of  some  supposed  policy  of  the  law,  or  be- 
cause the  legislature  did  not  use  proper  words  to  express  its  meaning,  is  not 
a  satisfactory  rale,  and  is  a  dangerous  one  to  apply.    It  was  said  by  the  cir- 
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cnit  court  of  the  United  States  that  there  is  no  more  dangerous  rule  than  that 
of  equitable  construction,  so  called,  and  that  it  is  the  duty  of  courts  to  defer 
to  the  expression  of  the  legislature,  to  the  letter  of  the  statute,  when  free 
from  ambiguitj  and  doubt.  Priestinan  v.  U.  8.,  4  Dall.  30  (note.)  Tiie  case 
in  which  that  rule  was  laid  down  was  affirmed  by  the  supreme  court  in  the  same 
volume.  To  my  mind  the  notion  that  a  judge  should  interpret  a  statute  ac- 
cording to  his  ideas  of  what  the  policy  of  the  law  ought  to  be,  and  not  accord- 
ing to  what  the  words  of  the  statute  say,  is  not  tenable,  and  such  a  rule  of 
construction  should  not  be  followed.  Indeed,  the  tendency  la  these  days  has 
been  to  abandon  the  so-called  equitable  construction,  and  interpret  stat- 
utes as  they  are  read.  Suth.  St.  Const  §§  413,  414;  Sedg.  St.  A  Const.  Law, 
265.  It  is  quite  evident  that  the  case  of  White  r.  Cotzhausen  was  decided 
largely.  If  not  entirely,  upon  the  views  of  the  court  as  to  what  the  policy  of 
the  legislature  was,  and  that  the  court,  to  carry  out  that  supposed  policy,  en- 
larged and  extended  the  statute  considerably  beyond  the  cases  to  which  the 
letter  of  it  applies.  In  spite  of  the  high  character  of  that  court,  I  cannot 
give  my  assent  to  this  decision.  I  feel  more  free  to  examine  the  question  d» 
novo  because  of  the  fact  that  the  decision  in  White  v.  Cotzhausen  has  been 
repudiated  by  the  supreme  court  of  Illinois,  (  Weber  y.  Mick,  131  111.  520, 23  N. 
E.  Rep.  646;  FartotU  v.  Nilason,  133  111.  45,  24  N.  £.  Rep.  74,)  and  the  case 
will  no  longer  be  followed  even  by  the  court  which  decided  it,  (Supeniaon  t. 
U.  a.  18  Wall.  71.) 

But  I  think  the  construction  contended  for  by  the  plaintiffs  does  not  agree 
with  the  policy  of  our  laws.  The  legislature  has  never  made  provision  for 
an  Involuntary  general  assignment,  but  has  always  left  it  to  the  debtor  to  say 
whether  he  will  make  an  assignment  or  not.  In  this  respect  the  policy  of 
this  state  has  been  different  from  that  of  the  United  States,  as  shown  in  the 
bankrupt  law.  No  way  Is  provided  in  this  state  by  which  the  property  of  a 
debtor  can  be  comptilsorily  distributed  among  liis  creditors,  nor  by  which  the 
creditors  can  take  it,  except  upon  execution  or  by  attachment.  -When  taken 
in  that  way,  it  goes  to  the  creditor  first  acquiring  a  lien,  although  the  effect 
may  be  to  devote  all  of  the  property  to  the  payment  of  his  debt,  and  leave 
nothing  for  other  creditors.  Kor  has  it  ever  been  asserted  that  the  debtor  is 
under  any  obligations  to  prevent  such  a  disposition  of  liis  property:  but  liens 
thus  acquired  hare  always  been  upheld  in  the  absence  of  fraud.  Varnum  v. 
ffart,  119  N.  Y.  101, 105,  23  N.  E.  Rep.  183.  Indeed,  although  the  debtor 
has  made  a  general  assignment,  a  preference  of  a  just  debt,  made  before  its 
execution  to  a  creditor  who  has  no  knowledge  of  the  intention  to  assign,  is 
valid,  although  the  preference  exceeds  one-third  of  the  assets  of  the  debtor. 
Manning  v.  Beck,  (N.  Y.  App.)  29  N.  E.  Rep.  90.  This  case  recognizes  as 
still  existing  the  rule  that  a  failing  debtor  may  pay  one  creditor  to  the  exclu- 
sion of  all  others,  and  practically  disapproves  the  case  of  White  t.  Cotzhau- 
sen, supra.  It,  therefore,  this  law  was  to  be  construed  so  as  to  accord  with 
what  might  be  thought  to  be  the  general  policy  of  the  legislature,  although 
not  expressed  in  tliat  statute,  the  courts  would  still  labor  under  great  difflculty 
to  Qiid  a  reason  to  extend  its  meaning  and  application  so  far  as  the  plaintiff 
proposes.  But,  if  we  abandon  all  efforts  to  look  for  the  true  meaning  of  this 
law  outside  of  the  four  corners  of  the  statute,  there  can  be  little  difiHculty 
in  construing  it.  By  its  terms,  it  applies  to  general  assignments,  and  in- 
cludes and  forbids  only  preferences  created  in  those  instruments.  If  there  is 
no  general  assignment,  there  is  notliing  for  the  mandate  of  the  statute  to 
seize  upon,  and  no  preference  wliich  it  conderan.s.  So  long  as  the  law  has  not 
made  it  compulsory  upon  a  failing  debtor  to  make  a  distribution  of  hia  prop- 
erty among  all  of  his  creditors,  and  confines  its  regulations  solely  to  the  case 
where  one  is  made,  it  is  not  for  the  courts  to  take  the  property  and  distribute 
it  as  they  think  the  policy  of  the  law  should  direct.  To  hold  otherwise  in  this 
case  would,  I  think,  be  extending  the  general  assignment  law  beyond  its 
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plain  meaning,  and  limit  the  power  of  the  debtor,  and  restrict  the  privi- 
lege of  the  diligent  credilor,  to  an  extent  wh:ch  can  be  done  only  by  the  law- 
making power.    The  coiDplaint  must  therefore  be  dismissed. 


Levasseub  c.  Village  or  Haverstkaw. 
(Supreme  Court,  General  Term,  Second  Department.    February  8, 1S93.) 

HCHICIPAL.  CORPOBATION— DbFBOTIVR   BtKEKTS — EVIDENCE. 

PlaiDtlfl  was  driving  In  a  sleigh  on  a  street  running  along  a  hill-side,  and  in  turn- 
ing suddenly  into  an  intersecting  street  running  up  and  down  hill,  with  the  grade 
of  which  the  hill-side  street  at  the  crossing  necessarily  conformed,  the  sleigh  slided 
■ideways  down  the  street  on  the  ice  until  it  struck  the  edge  of  an  open  gutter, 
where  it  was  npset,  and  plaintifl  thrown  out  and  injured.  There  was  no  evidence 
that  the  gutter  was  Improperly  constructed  or  oat  of  repair.  Held,  that  a  judg- 
ment for  defendant  should  not  be  disturbed. 

Appeal  from  circuit  conrt,  Kockland  county. 

Action  by  Harriet  A.  Levasseur  against  the  village  of  Haverstraw  for  per- 
gonal injuries.   Froma  judgment  for  defendant,  plaintiff  appeals.    AfiSrmed. 

Argued  before  Barnard.  P.  J.,  and  Dykuan  and  Pratt,  JJ. 

Ircing  Brown,  for  appellant.  AUmzo  Wheeler,  (Geo.  W.  Weiant,  of  conn- 
Bel.)  for  respondent. 

Barnard.  P.  J.  Allison  avenue,  in  the  village  of  Haverstraw,  runs  north 
and  south,  and  it  is  crossed  by  Main  street,  running  east  and  west.  On  the 
north  side  of  Main  street  a  gutter  is  constructed  across  the  foot  of  Allison 
avenue,  entirely  made  of  brick.  The  same  is  flush  with  tlie  street  at  the  be- 
ginning and  end  of  the  gutter.  The  gutter  is  three  feet  wide,  and  level  at 
the  center  some  five  inches.  Allison  avenue,  at  or  near  the  junction  with 
Main  street,  slopes  a  very  little  to  the  east.  The  plaintifl,  while  being  driven 
in  a  sleigh  by  her  husband  when  the  streets  were  somewhat  slippery  with 
snow  and  ice,  in  turning  the  corner  of  Allison  avenue  into  Main  street,  was 
npset,  and  thrown  out  of  the  sleigh  'and  injured.  The  upset  was  caused  by 
the  sliding  of  tlie  sleigh  against  the  brick  gutter.  There  was  no  proof  that 
tlie  gutter  was  improperly  cunstructed  or  out  of  repair.  The  grade  of  Alli- 
son avenue  has  been  as  it  was  at  the  time  of  tlie  accident  for  18  years,  and  is 
at  a  very  much  traveled  point.  It  cannot  be  expected  that  a  street  running 
along  a  side  hill,  intersected  by  a  street  coming  down  the  hill  at  right  angles, 
will  not  be  at  times  smooth  and  slippery,  by  reason  of  the  constant  turning 
of  vehicles  around  a  corner  so  situated.  If  the  gutter-way  is  clear,  and  the 
brick  free  from  ice,  the  slipping  will  slop  suddenly,  unless  caution  is  used  in 
turning  the  corner  slowly.  Vrquhart  v.  City  of  Ogdensburg,  91  N.  Y.  67. 
Tlie  defendant's  trustees  were  not  shown  to  have  omitted  any  rule  of  pru- 
dence by  which  the  accident  could  have  been  prevented.  The  judgment  and 
order  denying  new  trial  should  be  affirmed,  with  costs.    All  concur. 
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Ottinger  c.  New  York  El.  R.  Co.  et  al, 
(Svpreme  Court,  Spedat  Term,  New  York  Cowntu-    Uarob  10, 189L) 

L  Elstites  Rin.iioij>s— Exsements— Fbontaob  ok  Two  Btbeetb. 

Wbei-e  property  abnts  on  a  street  occupied  by  an  elevated  railroad,  and  extend* 
back  to  a  parallel  street,  the  property  having  a  frontage  and  entrance  on  t>oth  streets, 
and  basements  connected,  so  that  access  to  either  frontage  can  be  had  from  th» 
other,  the  owner  will  be  entitled  to  compensation  only  for  the  easements  of  light, 
air,  and  access  appurtenantto  the  frontage  on  the  'street  occupied  by  the  railway. 

9.  Same — Rental  Vixue — Reoonstrcotion  or  OlJ>  BniLDiNO. 

The  owner  of  a  building  abutting  on  a  street  occupied  by  an  elevated  railway 
will  not  be  entitled  to  compensation  for  injuries  to  rental  value  during  the  time 
that  the  building  was  undergoing  alterations,  practically  making  It  a  new  building. 

Action  by  Clara  Ottinger  against  tlie  Kew  York  Elevated  Bailroad  Com- 
pany and  another,  to  enjoin  defendants  from  maintuining  and  operating  tbeir 
elevated  railway  in  front  of  plainlifl's  premises.  No.  120  Pearl  street,  in  the 
city  of  New  Yoric,  and  for  damages  sustained  to  the  rental  or  usable  value. 
The  plaintiff's  property  extends  from  Pearl  street  to  Water  street,  and  lias  a 
frontage  and  entrance  on  both  streets.  The  basements  are  connected  so  that 
any  person  can  obtain  access  to  the  Water-Street  portion  from  the  Pearl- 
Street  side  and  vice  versa.  The  defendants  asked  the  court  to  find,  as  matter 
of  fact:  "Twenty-Third.  The  building  erected  upon  the  two  lots  described  in 
plaintiff's  title-deeds  is  constructed  so  as  to  be  practically  separable  into  a 
Pearl-Street  section  and  a  Water-Street  section."  In  their  eighth  proposed 
conclusion  of  law  the  defendants  asked  the  court  to  rule  that  the  only  prop- 
erty rights  taken  by  them  were  the  easements  of  light,  air,  and  access  appur- 
tenant to  the  Pearl-Street  section.  During  the  period  for  which  plaintiff 
claimed  damages  she  had  taken  down  an  old  building,  or  bad  so  altered  and 
reconstructed  it  as  to  practically  make  it  a  new  building. 

M.  8.  Isaacs,  for  plaintiff.  Davies  &  Rapallo,  {Charles  A.  Gardiner,  at 
counsel,)  for  defendants. 

Babrett,  J.  Judgment  for  the  plaintiff  limiting  the  damages  and  the  fee 
value  to  the  Pearl-Street  section  of  the  property  in  question,  as  requested  in 
the  defendants^  twenty-third  finding  of  fact  and  the  eighth  conclusion  of  law. 
The  damages  to  this  specific  section  are  fixed  from  the  24th  of  May,  1882, 
down  to  the  time  of  the  commencement  of  the  alterations  made  in  the  build- 
ing at  $650  per  annum,  and  from  the  time  of  the  completion  of  the  altera- 
tions to  the  date  of  the  trial  at  $800  per  annum.  The  free  value,  upon  pay- 
ment of  which  the  defendants  may  avoid  the  effect  of  the  injunction  hereby 
granted  against  the  further  trespasses  upon  the  plaintiff's  easement,  is  fixed  at 
S8,000.  Judgment  accordingly,  with  costs,  and  an  allowance  of  5  per  cent, 
to  the  plaintiff  upon  the  total  amount  of  damages  awarded,  but  not  upon  the 
sum  fixed  as  the  fee  value. 


Martin  v.  Manhattan  Bt.  Co.  et  al. 
(Supreme  Court,  Qenerai  Term,  Fbrst  Department.    February  8, 1899^) 

Elbvatkd  RAiiiWATS— DAiu.aBS  TO  Rbntai.  Value— L1111TI.TION. 

Damages  for  injuries  to  the  rental  value  of  premises  caused  by  an  elevated  rail- 
road cannot  be  awarded  for  a  period  greater  than  six  years  prior  to  the  commence- 
ment of  an  action  for  tbeir  recovery. 

Same— Period  Occdpied  in  Ereotikg  New  BunoiKO. 

Damages  for  injuries  to  the  rental  value  of  premises  oecnpied  by  a  balldingj. 
caused  by  the  operation  of  an  elevated  railway,  cannot  be  recovered  for  a  period^ 
during  which  the  building  was  being  pulled  down,  and  another  erected  in  its  place. 

Appeal  from  special  term.  New  York  county. 
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Action  bj  Benajah  M.  Martin  against  the  Manhattan  Railway  Companj 
and  another  to  recover  damages  for  injuries  to  property.  From  a  juilgment 
tor  plaintiff,  defendants  appeal.     Heversed. 

Argued  before  Van  Brunt,  P.  J.,  and  Barrett  and  Andrews,  JJ. 

Davies,  Short  <fc  Tovmsend,  {Julien  T.  Davies  and  Arthur  O.  Toumsend, 
of  counsel,)  for  appellants.  Peokam  A  Tyler,  {B.  W,  Tyler,  of  counsel,)  for 
respondent. 

Andrews,  J.  The  rental  damages  allowed  in  this  action  were  $2,651.59, 
and  the  fee  damage  was  fixed  at  $5,500.  We  think  there  was  an  error  in  fix- 
ing lihe  rental  damages  which  requires  a  rerersal  of  the  judgment.  The  ac- 
tion was  commenced  on  September  17,  1889,  and  rental  damages  could  be 
recovered  in  this  action  for  a  period  of  six  years  only,  Immediately  prior  to 
that  date.  Cornell  v.  Railway  Co«.,  (Sup.)  18  X.  Y.  Supp.  511 ;  Hamilton 
V.  Sailroack  Co.,  (Super.  N.  T.)  9  N.  X.  8upp.  813;  Kearney  v.  Bailtoay  Co., 
14  N.  Y.  St.  Rep.  854.  Such  rental  damages  were  allowed  from  March  19, 
1883,  the  date  when  the  plalntifT  purchased  the  property,  and  they  should 
have  been  allowed  from  September  17,  1883,  only. 

We  also  thinit  It  was  error  to  allow  rental  damages  for  the  period  during 
which  the  old  building  was  being  pulled  down,  and  the  present  building  was 
being  erected.  Such  rental  dnmages  have  tieen  refused  in  several  cases  not 
yet  reported,  but  which  are  cited  upon  the  brief  of  tlie  appellants'  counsel; > 
and  under  the  doctrine  laid  down  by  tl)e  court  of  appeals  in  the  case  of  Tall- 
man  V.  Railway  Co.,  121  N.  Y.  119.  23  K.  £.  Bep.  1134,  it  is  clear  that  such 
damages  should  not  beallowed.  In  thatcase  the  court  said:  "He  can  recover 
only  the  damages  be  sustains  from  day  to  day,  or  from  month  to  month,  or 
from  year  to  year,  in  the  use  of  his  lots;  and  the  question  to  be  determined  in 
such  action  is.  how  much  has  the  rental  or  usable  value  of  the  lots  been 
diminished  by  the  construction,  maintenance,  and  operation  of  the  railroad? 
As  a  basis  for  estimating  the  damHges,  the  lots  must  be  taken  as  they  are 
used  during  the  time  embraced  in  the  action,  and  the  plaintiff's  recovery  must 
be  confined  to  the  diminished  rental  or  usable  value  of  the  lots  just  as  they 
were."  The  evidence  in  this  case  shows  that  tlie  old  building  which  was  on 
the  lot  when  the  plaintiff  purchased  the  property  was  removed,  and  the  con- 
struction of  the  building  now  on  the  lot  was  commenced  in  the  summer  of 
1888.  The  new  building  was  Qnislied  some  time  during  the  winter  of  1883- 
84,  and  during  the  period  while  it  was  being  erected  it  conid  not  have  been 
leased,  and  the  plaintiff  could  not  have  suffered  any  actual  loss  of  rent. 

It  is  suggested  by  the  plaintiff's  counsel  that,  if  the  objections  taken  to  the 
amount  of  rental  damages  should  be  sustained,  the  excessive  amount  could  be 
ascertained  by  computation,  and  deducted  from  tlie  judgment,  and  thus  the 
necessity  of  a  new  trial  be  avoided.  This,  perhaps,  might  be  done  with  ref- 
erence to  the  amount  awarded  for  the  period  from  March  19, 1883,  to  Septem- 
ber 17,  1888,  but  we  cannot  undertake  to  determine,  from  the  evidence  in  the 
ease,  just  what  amount  should  be  deducted  for  the  period  occupied  by  the  re- 
moval of  the  old  building  and  the  erection  of  the  new  one.  The  judgment 
should  be  reversed,  and  new  trial  ordered,  with  costs  to  defendants  to  abide 
the  event.     All  concur. 

■The  cases  referred  to  are  Ottlneer  v.  Railroad  Co.,  (Snp.)  18  N.  Y.  Supp.  888,  and 
BhlnelaDder  v.  Railway  Co.,  in  which  no  opinion  was  written,  and  whioli  Is  therefore 
Bot  reported. 
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Mackenzie  v.  Soden  Mineral  Sprinos  C!o.  et  al. 
(Supreme  Court,  Special  Term,  New  York  County.    July  1, 1891.) 

Ikjunotion— When  Libs— Unauthorized  Use  of  Phtsioian's  Namb. 

Injunction  will  lie  at  tlie  suit  of  a  physioian  to  restrain  the  unauthorized  use  of  • 
fao  atmile  of  his  signature  in  advertising  a  medicine. 

Action  by  Sir  Morell  Mackenzie  against  the  Soden  Mineral  Springs  Com- 
pany and  the  Eisner  &  Mendelson  Ck>mpany  to  enjoin  defendants  from  using 
plaintiff's  name  as  an  advertisement  on  certain  medicine,  and  for  damages 
by  reason  of  such  use  of  his  name.  Plaintiff  moves  to  continue  an  eat  jiarte 
injunction.     Motion  granted. 

The  complaint  was  as  follows: 

"The  plaintiff  above  named  complains  of  the  defendants,  and  alleges: 

"First.  That  plaintiff  is  a  physician  and  surgeon  residing  in  London,  Eng- 
land, and  practicing  his  profession  there  and  elsewhere;  that  plaintiff,  for  his 
attainments  and  services  in  the  cause  of  medical  science,  has  been  knighted, 
and  is  widely  known  in  England,  America,  and  elsewhere  by  his  name  nnd 
title  of  Sir  Morell  Mackenzie,  as  a  specialist  in  diseases  of  the  throat,  and  as 
such  is  frequently  consulted  by  physicians  and  others  in  and  from  the  United 
States  of  America,  where  be  has  a  widespread  and  well-established  reputation 
as  an  authority  upon  the  treatment  of  diseases  of  the  throat. 

"Second.  That  defendant  Soden  Mineral  Springs  Company,  Limited,  is  a 
domestic  corporation,  organized  and  existing  under  the  laws  of  the  state  of 
New  York,  with  a  capital  of  two  hundred  and  tlfty  thousand  dollars,  and  is 
extensively  engaged  in  the  manufacture  and  sale  of  a  medical  preparation 
known  and  described  by  it  as  'Soden  Mineral  Pastilles,'  as  its  sole  business; 
and,  upon  information  and  belief,  that  the  defendant  the  Eisner  &  Mendelson 
Company  is  a  foreign  corporation,  engaged  in  business  in  the  city  and  county 
of  New  York,  and  that  it  is  acting  as  the  agent  for  the  sale  of  the  said  Soden 
Mineral  Pastilles. 

"Third.  That  the  defendants,  as  an  inducement  to  the  public  to  purchase 
said  pastilles,  and  as  evidence  of  their  merit,  have  placed  around  each  box  of 
said  pastilles  a  printed  or  written  slip  containing  the  words.  •  The  Soden  Min- 
eral PHStilles  are  specially  beneficial  in  catarrhal  diseases  of  the  air  passages, 
which  include  sore  throat,  coughs,  bronchitis,  and  lung  troubles,'  and  after 
said  words  there  is  printed  the  plaintiff's  name,  'Sir  Morell  Mackenzie,'  in 
pretended  fac  simile  of  this  plaintiff's  signature;  that  one  of  said  printed 
slips,  taken  from  a  box  of  said  pastilles,  is  annexed  hereto,  and  marked  <  Ex- 
hibit A.' 

"  Fourth.  That  defendants  have  extensively  advertised  and  are  now  exten- 
sively advertising  snid  pastilles  througliout  the  United  States,  and  in  such 
advertisements  are  setting  forth  that  the  same  are  approved  and  commended 
by  this  plaintiff,  and  stating,  among  other  things,  in  such  advertisements, 
that '  the  genuine  Soden  Mineral  Pastilles  must  have  the  testimonial  and  sig- 
nature of  Sir  Morell  Mackenzie  around  each  box.'  That  a  copy  of  one  of  said 
advertisements,  taken  from  the  New  York  Times  of  March  18, 1891,  is  an- 
nexed hereto,  and  marked  'Exhibit  B.' 

"Fifth.  That  defendants  are  also  issuing  with  said  pastilles  a  circular  con- 
taining a  printed  letter  purporting  to  be  of  this  plaintiff,  of  which  the  follow- 
ing is  a  copy:  '19  Harlet  Street,  Cavendish  Square,  W. 

"•Sir  Morell  Mackenzie  writes:  "I  have  watched  the  effects  of  tlie  Soden 
waters  for  a  considerable  period,  and  regard  them  as  extremely  valuable  in 
obstinate  catarrhal  affections  of  the  throat.  The  small  amount  of  iron  which 
they  contain  renders  them  very  useful  in  the  stages  of  throat  consumption, 
and  they  do  good  in  nearly  all  cases  of  relaxation  of  the  mucous  membrane. 
The  pastilles  offer  a  most  convenient  method  of  using  the  waters,  producing 
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both  a  local  and  general  effect.  They  are  especially  beneficial  in  catarrhal 
diseases  of  the  air  passages.  I  hare  frequently  found  them  of  grpat  service  in 
the  case  of  singers  and  public  spealiers. 

[Signed]  "•  "Morell  Mackenzie,  M.  D.,  London, 

Late  Physician  to  tlie  Ix>ndon  Hospital,  Consulting  Physician  to  the  Hospital 

for  Diseases  of  the  Tliroat,  Golden  Square,  and  Physician  to  the  Uoyal 

Society  of  Musicians. 

"•  "2d  September,  1887." ' 

"That  a  copy  of  said  circular  is  annexed  hereto,  and  marlsed  '  Exhibit  C* 

"Sixth.  That  said  defendant  the  Eisner  &  Mendelson  Company,  as  sales 
agent  of  the  defendant  the  Soden  Mineral  Springs  Company,  Limited,  or  on 
its  own  behalf  and  for  its  own  profit,  has  published  and  circniated  said  ad- 
vertisements, circulars,  and  wrappers  containing  alleged  letters  and  statements 
by  pIainti£F  commending  said  Soden  Mineral  Pastilles,  and  continues  to  pub- 
lish said  advertisements,  circulars,  and  wrappers  extensively.  That  said  de- 
fendants have  offices  together,  and  are  united  in  some  manner,  the  particulars 
of  which  are  unknown  to  plaintifT,  in  the  sale  of  said  Soden  Mineral  Pastilles, 
and  in  the  publishing  and  circulation  of  said  circulars,  wrappers,  and  ndver- 
tisements,  calling  attention  to  and  commending  the  same,  and  lx)th  said  de- 
fendants derive  profit  from  such  unauthorized  use  of  plaintiff's  name. 

"^Seventh.  The  plaintiff  has  no  knowledge  of  the  meritsor  value  of  the  said 
pastilles,  which  are  being  made  and  Sold  by  defendants,  nor  of  their  com- 
position or  effect.  That  he  does  know  of  a  preparation  made  of  the  Soden 
waters,  evaporated,  and  has  guardedly,  and  under  certain  circumstances, 
recommended  the  same.  But  this  plaintiff  has  not  at  any  time  given  to 
defendants  any  right  or  authority  to  use  his  name  in  commendation  of  their 
said  pastilles,  or  in  any  other  manner  whatever,  nor  to  use  any  of  the  adver- 
tisements or  statements  purporting  to  come  from  plaintiff,  and  thus  fraudu- 
lently held  out  to  the  public  as  being  the  plaintiff's. 

"Eighth.  The  plaintiff  denies  that  the  letters  and  statements  attributed  to 
him  in  said  Exhibits  A,  B,  and  C,  or  any  of  the  other  advertisements  and  cir- 
culars issued  by  defendants,  are  true  copies  of  any  letters  wliich  he  lias  at  any 
time  heretofore  written.  He  denies  that  he  has  at  any  time  written  any  let- 
ters whatever  to  these  defendants,  or  either  of  them,  and  he  avers  that  if  at 
any  time  any  letters  have  been  written  by  him  to  any  person  whomsoever,  in 
which  he  commended  any  pastilles  or  preparations  made  from  the  Soden  min- 
eral spring  water,  said  letters  were  not  for  publication,  and  that  whatever 
right  of  publication  existed  in  such  letters  belonged  to  this  plaintiff. 

"Ninth.  That  said  use  of  plaintiff's  name  by  defendants,  and  trading  upon 
his  professional  reputation  in  their  said  advertisements,  circulars,  wrappers, 
and  other  publications,  is  a  fraud  upon  the  public  and  upon  this  plaintiff,  is 
wholly  unauthorized,  and  is  injurious  to  plaintiff's  professional  standing  and 
reputation,  and  offensive  to  his  feelings.  That  as  it  is  part  of  the  written  and 
unwritten  code  of  medical  ethics  in  the  civilized  world  that  a  practicing  phy- 
sician shall  have  no  interest  in  any  proprietary  medicine  or  surgical  instru- 
ment, and  that  he  sh^U  not  recommend  any  medicines  which  are  known  as 
•  patent  or  proprietary  medicines '  for  general  use  by  the  public,  without  their 
being  recommended  for  the  special  cuse  of  the  disease  under  the  advice  of  the 
physician,  any  such  ownership  or  recommendation  by  a  physician  does  injury 
to  the  public,  casts  reproach  upon  him,  the  physician  recommending  thesame, 
indiscriminately  injures  his  medical  standing  and  repiitution,  and  commits 
lasting  and  permanent  injury  to  his  standing  with  patients  and  his  professional 
brethren,  not  only  because  such  ownership  or  recommendation  constitutes  a 
breach  of  professional  ethics,  but  because  such  recommendation  implies  a  dis- 
regard of  the  scientific  truth  that  no  medicine  of  any  kind  can  be  safely  rec-' 
ommended  to  the  laity  for  general  use  without  regard  to  the  special  circum- 
stances of  the  patient's  case.  That  in  addition  to  the  breach  of  professional 
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etiquette  and  daty  thus  committed  by  a  physician  who  recommends  proprie- 
tary medicines  for  purposes  of  advertisement,  and  for  general  public  con- 
sumption, a  suspicion  is  cast  upon  the  physician  that  be  has  a  personal  pecun- 
iary interest  in  the  medicine  that  he  recommends  or  Is  thus  recommended,  to 
the  great  and  irremediable  loss  of  bis  professional  prestige  and  personal  stand- 
ing- 

"Tenth.  That  plaintiff  has  received  many  intimations  and  evidences  of  loss 
of  esteem  and  practice  arising  from  defendants'  said  publications,  and  has 
come  to  personal  pecuniary  loss  thereby.  That  the  continuation  of  these  pub- 
lications injures,  and  has  a  tendency  to  injure  more  and  more,  the  prof pssional 
standing  of  the  plaintiff  and  the  income  which  he  derives  from  hia  profession, 
and  that  much  injury  in  that  regard  haa  already  resulted  to  plaintiff  there- 
from, to  bis  damage,  as  he  is  informed  and  verily  believee,  in  the  sum  of 
more  than  ten  thousand  dollars,  (810,000.) 

"Bleventh.  That  there  is  no  other  physician  of  the  name  of  plaintiff,  having 
any  repute  as  an  anthority  on  diseases  of  the  throat,  and  that  in  the  use  of 
the  name  of  Sir  Morell  Macl^enzie  in  the  said  advertisements,  circulars,  wrap- 
pers, and  other  publications,  defendants  refer  to  and  mean  this  plaintiff. 

"Tfoelfth.  That  plaintiff  asks  for  an  injunction  pendente  lite,  and  for  a 
permanent  injunction  against  said  unwarranted  and  improper  use  of  his  name 
by  these  defendants.  That  plaintiff  has  no  adequate  and  available  remedy  at 
law  against  said  publications  by  any  action  for  damages,  inasmuch  as  the  in- 
jury is  a  continuous  one,  and  wonid  involve  endless  litigation,  and  isfurtlier- 
more  of  such  a  nature,  affecting  plaintiff's  reputation  in  places  far  remote 
from  each  other  throughout  Great  Britain  and  America,  that  its  extent  could 
not  be  measured  or  estimated,  or  proof  of  the  fuU  measure  thereof  procured, 
and  that  plaintiff  is  remediless  at  law. 

"Wherefore,  plaintiff  prays  for  judgment:  (1)  That  the  defendants,  their 
officers,  agents,  servants,  and  sales  agents,  be  forever  enjoined  and  restrained 
from  publishing  or  circulating  any  letter  or  part  of  a  letter  written  by  plain- 
tiff, or  alleged  to  have  been  written  by  him,  and  from  publishing  or  adver- 
tising any  statement  or  opinion  at  any  time  expressed  by  plaintiff,  or  alleged 
or  pretended  to  have  been  expressed  by  plaintiff,  regarding  Soden  Mineral 
Pastilles,  or  any  other  medicinal  preparation,  and  from  in  any  manner  using 
or  publishing  plaintiff's  name  in  their  business,  or  in  aid  or  furtherance 
thereof.  (2)  That  the  said  defendants,  their  agents  and  servants,  and  all 
other  persons  circulating  or  publishing  said  advertisements,  circulars,  or 
wrappers,  or  any  other  publication,  circular,  cut,  or  device  containing  any 
recommendation  by  plaintiff  of  said  Soden  Mineral  Pastilles,  or  having  any 
such  advertisements,  circular,  publication,  cut,  or  device  in  bis  or  their  pos- 
session or  control,  be  required  to  surrender  the  same  to  be  destroyed.  (3) 
For  a  temporary  injunction  against  tlie  acts  aforesaid  during  the  pendency  of 
this  action.  (4)  For  such  other  and  further  relief  as  may  be  just  in  the 
premises.  (5)  For  ten  thousand  dollars  ($10,000)  damages  by  reason  of  the 
acts  aforesaid,  together  with  the  costs  of  this  action." 

The  following  affidavits  were  filed  on  behalf  of  plaintiff. 

"Simon  Sterne,  being  duly  sworn,  says  that  he  is  the  attorney  tor  plaintiff 
in  the  above-entitled  action;  that  he  is  in  receipt  of  letters  and  communica- 
tions from  plaintiff,  complaining  of  the  use  of  his  professional  reputation,  to 
his  great  injury  and  discredit,  by  defendants,  to  further  its  business  and  pro- 
cure a  sale  of  its  goods;  that  this  action  has  been  commenced  by  plaintiff  for 
the  relief  demanded  in  the  complaint,  a  copy  of  which  complaint  is  hereto  an- 
nexed, and  that  the  summons  has  been  issued  for  service  herein;  that  de- 
ponent has  known  the  plaintiff.  Sir  Morell  Mackenzie,  intimately,  for  many 
'years,  and  Is  well  acquainted  with  his  professional  career  and  reputation; 
that  no  living  physician  has  acquired  or  holds  so  pre-eminent  a  reputation 
tbroushout  tlte  civilized  world  as  a  specialist  and  authority  in  diseases  of  the 
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throat;  that  he  has  long  been  the  pbTsician  to  the  royal  family  in  England, 
and  was  the  leading  physician  to  the  late  Emperor  Fredericls,  of  Germany, 
in  bis  last  illness;  that  he  is  consulted  and  hla  opinion  songbt  for  by  physi- 
cians of  eminence  throughout  England  and  the  United  States,  and  is  visited 
by  patients  from  all  parts  of  the  world  for  treatment  of  diseases  of  the  throat; 
that  the  said  plaintiff  informs  deponent  that  at  one  time  be  addressed  a  let- 
ter to  some  person,  whose  name  is  now  forgotten  by  him,  and  in  which  he 
spoke  well  of  pastilles  made  from  the  waters  of  the  Soden  mineral  springs, 
but  that  said  letter  was  in  gaarded  terms,  was  not  intended  for  publication, 
was  not  written  or  addressed  to  defendants  or  either  of  them,  and  wna  not 
in  the  language  contained  in  the  advertisements,  circulars,  and  wrappers 
used  by  the  defendants,  and  which  are  set  forth  in  the  complaint  herein,  and 
that  plaintiff  hss  no  interest  in  the  business  of  either  of  the  defendants,  does 
not  know  either  of  the  defendants,  has  never  had  any  communication  with 
defendants  or  either  of  them,  and  has  never  given  them  or  either  of  them  any 
authority  to  use  his  name  or  quote  his  opinion ;  that  the  defendant  the  Soden 
Mineral  Springs  Company,  Limited,  as  deponent  has  but  recently  been  in- 
formed, has  since  its  organization  used,  and  continues  to  use,  plaintifTs  name, 
and  his  alleged  recommendation  of  its  product,  as  evidence  and  proof  to  the 
public  and  the  medical  profession  of  the  purity  and  merit  of  its  said  pastilles, 
which,  as  deponent  Is  informed  and  believes,  are  its  sole  product;  that  the 
defendant  the  Eisner  &  Mendelson  Company  has  likewise,  during  the  times 
aforesaid,  used,  and  continues  to  use,  plaintiff's  name  in  the  same  manner: 
that  plaintiff  has  no  knowledge  of  the  said  pastilles  manufactured  and  sold 
by  defendants,  their  ingredients  or  effect,  although  they  are  issued  under 
gnaranty  of  bis  name,  and  accompanied  by  a  circular  or  advertisement  that 
the  genuine  Soden  Mineral  Pastilles  must  have  the  testimonial  and  signature 
of  sSr  Morell  Mackenzie  around  each  box;  that  such  use  of  plaintiff's  name 
is  a  grievous  injury  to  plaintiff,  and  an  injustice  and  imposition  upon  the 
public;  that  plaintiff  has  suffered  in  his  reputation  and  standing  by  reason  of 
the  use  made  of  his  name  by  defendants,  and  the  belief  that  such  use  was  by 
his  authority  and  permission,  or  that  he  was  deriving  some  revenue  there- 
from, contrary  to  the  ethics  of  his  profession;  that  deponent  is  informed  and 
believes  that  the  circulation  of  said  publications,  advertisements,  circulars, 
and  wrappers  is  very  extensive  throughout  the  United  States,  and  that  the 
use  of  said  pastilles  manufactured  and  sold  by  defendants  has  been  enormously 
enlarged  because  of  the  beViet  that  defendant's  statements  regarding  plain- 
tiff's recommendation  of  them  were  true,  and  that  plaintiff  approved  of  their 
use;  that  deponent  has  examined  the  defendants'  circulars  and  wrappers,  re- 
ferried  to  in  the  complaint,  and  made  Exhibits  A,  B,  and  C,  annexed  thereto, 
and  that  he  is  also  informed  and  believes  that  other  circulars  and  advertise- 
ments are  being  published  by  defendants,  and  that  in  one  newspaper,  if  not 
in  more,  a  pretended  portrait  of  the  plaintiff  herein  is  printed,  as  giving  fur- 
ther point  and  force  to  the  allegation  that  the  plaintiff  approves  of  the  said 
Soden  Mineral  Pastilles,  manufactured  and  sold  by  defendants.  Deponent 
farther  says  that  he  has  consulted  with  physicians  in  the  city  of  New  York 
of  prominence,  and  is  informed  by  them  that  the  publication  of  the  said  ad- 
vertisements, circulars,  and  wrappers  has  been  very  extensive,  and  has  been 
largely  the  means  of  introducing  defendants'  pastilles  into  use,  and  that,  if 
sach  publication  is  continued  without  resistance  on  the  part  of  the  plaintiff 
herein,  the  same  will  greatly  injure  his  professional  standing  and  reputation; 
that,  unless  an  injunction  pendente  lite  is  granted  herein,  plaintiff  will  suffer 
ooostantly  increasing  Injury  to  bis  professional  repute  and  income,  for  which 
no  adequate  compensation  in  damages  can  be  obtained,  as  the  proof  of  such 
damages  is,  in  tiie  nature  of  things,  difficult,  if  not  impossible,  to  secure;  that 
an  order  to  show  cause,  with  less  than  eight  days'  notice  of  mution  for  the 
continuance  of  the  injunction  herein,  is  necessary,  for  the  reason  that  a  con- 
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tinaing  and  great  Injury  is  being  done  to  the  plaintiff  by  the  publications 
complained  of,  and  also  because  deponent,  who  is  plaintiff's  attorney,  is  on 
the  eve  of  departure  with  his  family  for  Europe,  and  will  not  be  able  to  ar- 
gue  the  motion  for  a  continuance  of  the  injunction  if  the  regular  notice  of 
motion  is  required,  and  that  no  other  attorney  in  the  city  of  New  York  is  ia 
the  same  manner  conversant  with  the  facts  of  this  case  as  is  deponent;  that 
no  previous  application  has  been  made  herein  for  an  injunction  order." 

"Clarence  C.  Bice,  being  duly  sworn,  says  that  he  is  a  practicing  physician 
in  the  city  of  New  York,  residing  and  practicing  his  profession  at  No.  1^  East 
Nineteenth  street,  and  has  been  such  for  ten  years;  that,  in  his  profession  as 
physician,  he  devotes  himself  more  particularly  and  almost  exclusively  to  that 
branch  thereof  known  as  'laryngology,'  being  the  treatment  of  diseases  of  the 
throat,  lungs,  and  air  passages  generally;  that  deponent  holds  the  following 
offices:  Professor  of  diseases  of  nose  and  throat  in  the  Post-Qraduate  Medictd 
School  and  Hospital;  secretary  of  the  above  medical  college;  consulting  phy- 
sician, Beilevue  Hospital,  outdoor  department  and  throat  department.  De- 
ponent knows  the  plaintiff,  Sir  Morell  Mackenzie,  personally,  and  has  been 
for  many  years  well  acquainted  with  bis  professionid  career  and  reputation. 
That  he  is  recognized  by  the  medical  profession  as  a  very  great  authority  and 
specialist  in  diseases  of  the  throat  and  air  passages,  and  that  said  plaintiff  is 
consulted  by  physicians  in  cases  falling  within  bis  specialty,  and  is  also 
visited  by  patients  from  all  parts  of  the  world,  many  of  whom  are  sent  to  him 
by  other  physicians;  that  deponent  has  seen  the  advertisements,  circulars, 
and  wrappers  sent  out  with  Soden  Mineral  Pastilles  by  the  defendants  herein, 
and  which  purport  to  be  recommendations  of  said  pastilles  by  said  plaintiff. 
Sir  Morell  Mackenzie;  that  said  plaintiff's  reputation  has  suffered  among  phy- 
sicians in  the  United  States  by  reason  of  the  circulations  of  these  pablicatlons, 
where  it  has  been  assumed  that  the  statements  contained  therein  were  correct 
copies  of  letters  and  statements  of  Sir  Morell  Mackenzie,  and  were  put  forth 
by  his  consent;  that  deponent  is  informed  and  believes  that  the  circulation  of 
said  advertisements,  circulars,  and  wrappera  is  very  extensive  throughout 
the  United  States,  and  that  the  use  of  said  pastilles,  manufactured  and  sold 
by  defendants,  has  been  greatly  Increased  because  of  the  belief,  based  upon 
such  publications,  that  Sir  Morell  Mackenzie  approved  of  their  use ;  that  such 
publieatlons,  if  sanctioned  by  Sir  Morell  MHckenzle,  would  constitute  a  breach 
by  him  of  a  very  important  rule  of  ethics,  and  one  which,  as  a  conscientious 
physician,  he  is  bound  to  observe,  and  that,  if.  such  publications  continue 
without  resistance  on  the  part  of  Sir  Morell  Mackenzie,  they  will  result  in  a 
very  serious  loss  of  prestige  and  reputation  in  the  United  States,  and  in  a  loss 
of  professional  income;  that  such  loss  would  have  been  already  much  greater 
than  it  has  been  but  for  the  disbelief  on  the  part  of  physicians  that  such  use 
of  Sir  Morell  Mackenzie's  name  was  with  his  consent;  that  said  circulars  and 
alleged  recommendations  l)ave  a  tendency  to  subject  said  plaintiff  to  severe 
criticism  by  pliysicians  in  the  United  States;  that  from  deponent's  knowledge 
of  numbers  of  people  and  physicians  who  consult  Sir  Morell  Mackenzie,  and 
who  are  residents  of  the  United  States,  he  assumes  that  a  very  considerable 
proportion  of  said  plaintiff's  professional  income  is  derived  from  the  profes- 
sional repute  of  Sir  Morell  Mackenzie  in  the  United  States  among  physicians 
and  the  laity." 

"Before  me,  John  G.  New.  consul  general  of  the  United  States  of  America, 
on  this  30th  day  of  June,  1891,  personally  came  Sir  Morell  Mackenzie,  to  me 
personally  known,  and  upon  his  oath  deposes  and  says:  'I  have  never  au- 
thorized  the  defendants  the  Soden  Mineral  Springs  Company,  limited,  or  the 
Eisner  &  Meodelson  Company,  or  their  agents  or  representatives,  to  make  use 
of  my  name  in  endeavoring  to  sell  Soden  Mineral  Pastilles,  and  I  consider  it 
highly  injurious  to  my  reputation  that  my  name  should  be  made  use  of  in  the 
way  it  has  been  by  the  defendants.    Loss  of  reputation  by  a  physician  means 
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loss  of  Income,  and  I  have  no  doubt  that  patients  from  America  have  been 
deterred  from  consulting  me.  and  that  American  pliystcians  have  been  pre- 
vented sending  putients  to  me.  owint;  to  the  diffusion  of  the  objectionable 
cirealars  in  whicli  my  name  is  improperly  made  use  of  by  the  Soden  Minersd 
Company  and  the  Eisner  &  Mendeison  Company.  I  have  never  authorized 
my  signature  (the  signaturp,  moreover,  bears  no  resemblance  whatever  to  my 
wriiin^)  to  be  used,  and,  further.  I  have  never  stated  that  Soden  Mineral 
Pastilles  do  good  in  sore  throats,  coughs,  bronchitis,  and  lung  troubles,  and 
the  stttement  tliat  they  do  good  to  coughs,  bronchitis,  and  lung  troubles  is 
absurd,  unscientiflc.  and  sliows  a  gross  Ignorance  of  therapeutics.  It  is 
therefore  calculated  to  seriously  injure  me  in  the  estimation  of  all  properly 
educated  medical  practitioners  in  America.  A  circular  issued  by  the  Soden 
MiLcral  Springs  Agency,  6  Barclay  street.  New  York,  which  states:  "Sir 
Morel'  Mackenzie,  the  famous  English  throat  specialist, says:  '  The  most  dis* 
tressing  thing  for  a  lady  is  a  cold  or  catarrh;  and  I  cannot  undei-stand  why 
tbey  should  be  so  annoyed,  when  we  have  such  a  simple  and  pleasant  remedy 
in  the  Soden  Mineral  Pastilles.'"  I  never  made  such  an  absurd  statement  as 
this,  and  the  circular  in  which  the  statement  is  attributed  to  me  is  calculated 
to  bring  the  ridicule  and  contempt  of  all  enlightened  medical  men  upon  me. 
Cuttings  from  American  newspapers  have  been  sent  to  me,  not  only  by  phy- 
sicians with  whom  I  am  acquainted  in  America,  but  even  by  perfect  strangers, 
wlio  consider  that  I  ought  to  be  informed  that  very  improper  uses  have  been 
madetof  my  name.  The  statement  made  by  tlie  Soden  Mineral  Springs  Agency, 
tb«t  "the  genuine  Soden  Mineral  Pastilles  must  have  the  signature  and  testi- 
monial  of  Sir  Morell  Mackenzie  around  each  box,"  is  insulting  to  me.  and 
calculated  to  mislead  the  public,  as  it  implies  that  I  am  responsible  foi'  the 
materials  out  of  which  the  Soden  Mineral  Springs  Agency  make  their  pastilles. 
whereas,  for  aught  I  can  do,  the  pastilles  referred  to  may  be  made  out  of  in- 
different or  even  deleterious  compounds,  which  have  never  been  derived  from 
the  Soden  springs.  About  three  years  ago,  I  gave  a  guarded  opinion  to  a 
person  of  the  name  of  Maurice  Uratz.  He  was  introduced  to  me  by  a  profes- 
sionnl  gentleman  of  good  standing,  and  he  stated  that  he  wanted  my  opinion 
to  enable  a  number  of  gentlemen  engaged  in  commerce  to  determine  whether 
they  should  form  a  syndicate  with  a  view  to  extending  the  use  of  the  Soden 
mineral  salts.  It  was  never  suggested  that  my  opinion  should  be  employed 
as  a  testimonial  to  induce  purchasers  to  make  use  of  the  Soden  Mineral  Pas- 
tilles."' 

"Xorbert  Heinsheimer,  being  duly  sworn,  says  that  be  is  a  clerk  in  the 
office  of  Simon  Sterne,  Esq.,  attorney  for  the  plaintiff  herein,  and  resides  at 
No.  421  Madison  avenue,  Kew  York;  that  he  has  had  charge  of  the  manage- 
ment of  this  cause,  and  has  gathered  much  of  the  evidence  to  be  used  on  the 
hearing  of  this  motion  and  in  the  trial  of  this  cause;  that  he  has  visited  the 
office  of  the  Eisner  &  Mendeison  Company.  No.  6  Barclay  street,  a  number 
of  times,  and  has  purchased  from  them,  paying  cash  therefor,  a  number  of 
boxes  of  the  Soden  Mineral  Pastilles,  whiuli  have  been  offered  in  evidence 
heretofore  on  a  hearing  of  this  motion;  that  he  has  received  from  the  said 
company  and  its  employes  a  number  of  their  circulars  advertising  the  said 
pastilles,  whieh  have  been  presented  to  the  court  on  a  hearing  of  this  motion, 
and  are  attached  to  the  complaint  and  motion  papers  therein;  that  he  asked 
the  officers  and  agents  of  the  said  Eisner  &  Mendeison  Company,  at  their 
said  office,  on  June  17, 1891,  a  number  of  questions  in  regard  to  the  advertis- 
ing of  the  said  pastilles,  and  was  informed  by  a  person  whose  name  is  un- 
known, to  him,  but  whom  he  believes  to  be  the  book-keeper  of  the  said 
company,  and  he  was  also  informed  by  others,  apparently  connected  with  the 
■aid  company,  that  at  the  present  time  the  said  company  is  only  '  running' 
three  advertisements  of  the  said  pastilles  in  the  newspapers;  that  at  present 
they  are  publishing  and  circulating  only  the  circular  attached  to  the  com- 
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plaint  herein,  and  marked  <  Exhibit  G;*  that  the  said  company  gives  out  all 
of  its  advertising  through  an  advertising  agent,  and  that,  at  the  present 
time,  they  are  not  advertising  very  largely  the  said  pastilles.  He  was  shown, 
also,  in  a  certain  book  of  the  said  compuny,  a  large  colli-cLion  of  advertise- 
ments cut  out  of  newspapers,  etc.  That  among  them  was  a  wood-cut  which 
lie  was  informed  was  a  portrait  of  Sir  Morell  Mackenzie,  and  that  it  was 
being  published  in  several  newspapers  in  various  parts  of  the  country. 
Vrom  his  conversations  with  all  the  said  peraons  at  the  ofl9ce  of  said  company, 
he  inferred  that  the  said  company  advertised  the  said  pastilles  itself,  and  paid 
the  cost  thereof." 

The  injunction  was  resisted  on  the  following  affidavits  filed  on  behalf  of 
defendants: 

"Moritz  Eisner,  being  duly  sworn,  says:  •  I  am  the  secretary  of  the  Eisner 
Ss,  Mendelson  Ck>mpHny,  one  of  the  defendants  above  named.  I  have  read 
the  complaint  herein,  and  know  the  contents  thereof.  The  said  defendant 
the  Eisner  A  Mendelaon  Company  is  largely  engaged  in  the  importation  and 
sale  of  medical  specialties,  by  which  are  meant,  among  other  things,  snch 
preparations  as  the  water  and  evaporated  products  of  the  Soden  mineral 
springs,  mentioned  in  the  complaint,  and  of  the  Carlsbad  mineral  springs, 
and  other  articles  of  the  kind.  The  said  defendant  is  the  selling  agent  of 
the  Soden  Mineral  Springs  Company,  Limited,  which  last-named  company 
has  the  sole  right  to  sell  in  the  United  States  the  products  of  the  Soden 
mineral  springs,  situated  at  Soden  im  the  Taunus,  Germany.  The  ORdical 
preparation  called  "Soden  Mineral  Pastilles"  is  the  preparation  made  of 
the  waters  of  the  Soden  mineral  springs,  evaporated,  mentioned  in  the 
seventh  article  of  the  complaint.  Said  preparation  is  made  by  the  Sodener 
Fastillen  Fabric,  of  Bad  Soden  im  the  Taunus.  Gei-many,  a  corporation  or- 
ganized under  the  laws  of  Germany,  and  which  is  the  owner  of  said  Soden 
mineral  springs.  The  said  pastilles  are  made  in  Germany,  put  up  there  for 
shipment,  with  the  wrappers  and  labels  already  affixed,  and  in  that  state  are 
shipped  to  the  defendants  in  the  United  States.  Ko  labels  or  marks  of  any 
kind  are  affixed  to  the  same  by  either  of  the  defendants.  The  defendant  the 
Eisner  &  Mendelson  Company  is  largely  engaged  in  the  sale  of  said  pHstilles. 
Bald  pastilles  are  the  "compressed  pastilles  of  Soden  water,"  mentioned  and 
referred  to  in  an  article  published  by  the  coaiplainant  over  his  signature  in  the 
issue  for  November,  1887,  of  the  Journal  of  Laryngology  and  Bhinology,  a 
scientific  periodical  published  under  the  management  and  editorship  of  Sir 
Morell  Mackenzie,  the  plaintiff  herein.  Associated  with  the  plaintiff  in  the  con- 
duct of  said  periodical  are  B.Norris  Wolfenden,  M.  D.,  and  otiiers,  as  may  be 
more  fuily  seen  by  the  first  or  title-page  of  the  Issue  of  said  periodical  above 
mentioned,  s  copy  of  which  is  hereto  annexed,  marked  "Exhibit  1."  The 
article  above  referred  to  as  published  in  said  issue  of  said  periodical  over  the 
signatureof  the  plaintiS  is  entitled,  "Balneo  Therapeutics  in  Throat  Diseases, " 
and  it  is  the  first  or  leading  article  therein.  An  extract  from  said  article  is 
hereto  annexed,  marl<ed  "Exhibit  2."  1  am  informed  and  believe  that  said 
Journal  of  Laryngolo^ry  and  Khinology  has  at  all  times  had  an  extensive  cit- 
culation  in  Great  Britain,  the  United  States,  and  other  countries.  It  is  cer- 
tain that  the  waters,  substance8,and  preparations  recommended  by  the  plaintiff 
in  said  extract  are  the  same  as  those  dealt  in  by  the  defendants  and  men- 
tioned in  the  complaint.  The  defendant  the  Eisner  <Sb  Mendelson  Company 
has  on  hand  in  this  country  about  forty  thousand  boxes  of  said  pastilles,  the 
selling  price  of  which  at  retail  amounts  to  about  twenty  thousand  dollars. 
All  of  this  said  valuable  property  would  be  rendered  unsalable  if  the  injunc- 
tion prayed  for  by  the  plaintiff  should  be  granted.  Kot  only  is  the  said  de- 
fendant under  such  contract  obligntions  that  it  may  not  change  In  any  respect 
the  form  or  condition  of  the  boxes  as  they  are  sliipped  by  the  German  com- 
pany, but  if  any  change  were  made  the  goods  would  be  returned  by  the  pur- 
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chasers  as  an  imitation.  It  wonld  therefore  be  necessary  for  the  defendant 
to  return  the  same  to  Germany,  with  little  or  no  prospect  of  getting  back  the 
money  paid  for  them.  The  heavy  duties  which  have  been  paid  to  the  gov- 
ernment would  of  course  be  wholly  lost.  It  would  take  at  least  a  month, 
perhaps  several  months,  to  bring  home  to  the  tra<Ie  generally  the  knowledge 
of  the  fact  that  boxes  without  the  distinguishing  label  might  be  genuine.  lu 
the  mean  time,  sales  would  wholly  cease;  and  it  cannot  b«  doubted  that  the 
effects  of  such  an  interruption  would  be  a  serious  blow  to  the  business  of  the 
defendant.  I  believe  tliat  the  loss  which  the  defendant  would  thereby  suffer 
would  amount  to  many  thousand  of  dollars.  Defendants  have  expended 
largesumsof  money  in  introducing  the  said  goods,  expecting  to  be  reimbursed 
by  profits  on  future  sales.  Their  present  contract  engagements  are  also  of 
large  amount,  and  failure  to  fulfill  said  engagements  would  also  render  de- 
fendant liable  to  great  loss.  I  verily  believe  that  the  grant!  ng  of  a  temporary 
iDJanction  herein,  as  prayed  by  plaintiff,  woald  probably  inflict  upon  the  de- 
fendant the  Eisner  &  Mendelson  Company  a  loss  of  upwards  of  fifty  thou- 
sand dollars;  and,  in  my  judgment,  security  for  not  less  than  that  amount 
would  be  required  to  protect  said  defendant  in  case  such  injunction  should  be 
granted.  Neither  the  plaintiff  nor  any  one  in  bis  beliulf  has  ever,  to  my 
knowledge,  demanded  or  requested  that  the  defendants,  or  either  of  them, 
should  desist  or  refrain  from  any  of  the  acts  or  things  by  this  action  sought 
to  be  enjoined;  nor  was  I  ever  informed,  otherwise  than  by  the  service  of  the 
complaint  and  aifldavits  herein,  that  the  plaintiff  in  any  wise  objected  to  the 
advertising  methods  or  any  other  acts  of  defendants,  or  either  of  them.'" 

"Joseph  Mendelson,  being  duly  sworn,  says:  ■  I  am  the  treasurer  and  man- 
ager of  the  Eisner  &  Mendelson  Company,  one  of  the  defendants  above  named. 
I  have  read  the  complaint,  and  know  the  contents  thereof.  I  am  informed 
and  believe  that  the  defendant  the  Soden  Mineral  Springs  Company,  Limited, 
is  a  domestic  corporation,  organized  as  charged  in  the  second  paragraph;  but 
it  is  not  true  that  it  is  extensively  engaged,  or  engaged  at  all,  in  the  manu- 
facture of  a  medical  preparation  known  and  described  by  it  as  "Soden  Mineral 
Pastilles."  The  defendant  the  Eisner  &  Mendelson  Company  is  a  foreign 
corporation,  engaged  in  business  in  the  city  and  county  of  New  York,  and 
acts  as  selling  agent  for  the  sale  of  said  Soden  Mineral  Pastilles,  and  hiis  no 
other  relation  with  defendant  the  Soden  Mineral  Springs  Company,  Limited. 
It  ia  not  true  that  the  defendants,  or  either  of  them,  as  an  inducement  to  pur- 
chase said  pastilles,  and  as  an  evidence  of  theii-  merit,  has  placed  around 
each  box  of  said  pastilles  a  printed  or  written  slip,  as  set  forth  in  the  third 
paragraph  of  the  complaint.  It  is,  however,  true  that  said  pastilles  have  been 
extensively  advertised  and  are  now  advertised  throughout  the  United  States, 
but  not  by  defendant  last  named,  and  such  advertisements  set  forth  that  the 
same  are  approved  and  commended  by  plaintiff;  and  it  is  stated,  among  other 
things,  in  such  advertisements,  that  the  genuine  Soden  Mineral  Pastilles 
must  have  a  testimonial  and  tlie  signature  of  Sir  Morell  Mackenzie  around 
each  box;  that  a  copy  of  one  of  said  advertisements,  taken  from  a  New  York 
Times  of  March  18,  1891,  is  annexed  to  the  complaint  as  Exhibit  B.  But  I 
deny,  upon  information  and  belief,  that  the  use  of  plaintiff's  name  in  any 
way  in  which  it  is  used  by  defendants  or  either  of  them  is  unauthorized. 
The  Sodner  Fastillen  Fabric,  of  Bad  Soden  im  Taunus,  in  Germany,  is  a 
corporation  under  the  laws  of  Germany,  and  is  the  owner  of  the  Soden  min- 
eral springs  in  Germany,  and  is  engaged  in  manufacturing  the  preparation 
made  of  the  Soden  waters  evaporated,  mentioned  in  the  seventh  paragraph  of 
the  complaint,  under  the  supervision  of  the  royal  sanitary  counselor.  Dr.  W. 
Stoltsing.  at  Bad  Soden  im  Taunus.  The  defendant  the  Soden  Mineral 
Springs  Company,  Limited,  has  the  sole  right  for  the  United  States  from  said 
German  corporation  to  sell  the  Soden  waters  of  said  corporation,  made  of  the 
Soden  water  evaporated,  as  mentioned  in  the  seventh  paragraph  of  suid 
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complaint,  and  the  sole  business  of  said  defendant  Soden  Mineral  Springs 
Company,  Limited,  is  the  sale  of  said  waters  in  the  United  States,  and  that 
the  defendant  the  Eisner  &  Mendelson  Company  is  the  selling  agent  for 
the  United  States  for  said  Soden  Mineral  Springs  Company,  Limited.  The 
medical  preparation  called  "Soden  Mineral  PHstilles"  is  the  preparation  made 
of  the  Soden  waters  evaporated,  mentioned  in  tlie  seventh  paragraph  of  the 
bill.  The  defendants  receive  said  preparation  from  the  German  company 
in  boxes,  and  each  box  has  around  it  a  slip  of  paper  containing  the  words 
mentioned  in  the  third  paragraph  of  the  complaint.  That,  by  the  terms  of 
the  contract  between  the  German  company  and  the  American  company,  no 
change  can  be  made  in  the  boxes  sliipped  by  the  German  company:  that  this 
preparation  of  the  Soden  waters  evaporated  is  one  which  is  widely  known  and 
sold  in  England  and  on  the  continent  of  Europe,  and  has  for  the  past  five  or 
six  years  been  widely  advertised  there;  that  the  letter,  a  copy  of  which  is 
^Iven  in  paragraph  five  of  the  complaint,  has  during  the  past  three  years  been 
Widely  printed  and  published  in  connection  with  the  sale  of  said  pastilles  in 
the  United  States,  in  England,  and  on  the  continent  of  Europe,  and  that  the 
defendant  believes  that  the  original  thereof  is  in  the  possession  of  the  said 
German  corporation;  that  the  company  in  England,  which  has  the  same  right 
for  England  as  the  defendant  the  Soden  Mineral  Springs  Company,  Lim- 
ited, has  for  the  United  States,  is  called  the  "Soden  Mineral  Produce  Com- 
pany, "  with  offices  at  No.  10  Dyer's  building,  in  London ;  that  it  has  for  about 
a  period  of  three  years  past  been  advertising  the  said  Soden  Mineral  Pastilles 
as  widely  as  the  same  have  been  advertised  in  this  country,  if  not  more  so,  and 
has  made  the  same  use  of  the  plaintiff's  name,  and  statements  made  by  him 
in  regard  to  the  said  Soden  Mineral  Pastilles,  as  has  been  made  in  this  coun- 
try. The  originals  of  communications  from  the  plaintiff,  of  which  the  slip 
mentioned  in  paragraph  three  in  the  letter,  mentioned  in  paragraph  five  of 
the  complaint,  purport  to  be  copies,  are  not  in  the  possession  of  either  this 
defendant  the  Soden  Mineral  Springs  Company,  Limited,  but  that  the  same 
are  in  the  possession,  as  this  defendant  is  informed  and  believes,  of  the  orig- 
inal German  company,  hereinbefore  mentioned ;  but  this  deponent  has  seen 
the  foreign  newspapers  and  qnany  of  the  foreign  circulars  containing  the  said 
letters,  including  the  circulars  used  in  Great  Britain,  and  the  defendant  calls 
particular  attention  to  an  article  in  the  Journal  of  Laryngology  and  lihi- 
nologyof  November,  1887.  I  have  read  the  afiSdavit  of  Moritz  Eisner  herein, 
verified  the  22d  day  of  June,  1891,  and  know  the  contents  thereof.  The  same 
are  true,  of  my  own  knowledge,  except  as  to  the  matters  therein  stated  to  l>e 
alleged  on  information  and  belief,  and  as  to  those  matters  1  believe  it  to  be 
true.  Especially  do  1  confirm  the  statements  made  therein  with  regard  to  the 
probable  damage  to  the  defendant  the  Eisner  &  Mendelson  Company.  Al- 
ready the  effects  of  the  preliminary  injunction  have  begun  to  be  felt,  and 
threaten  great  damage  to  the  general  business  of  the  company,  by  injuring  its 
reputation  in  the  trade  and  among  its  customers.  The  fact  that  such  injunc- 
tion has  been  granted  has  been  widely  published,  and  I  annex  hereto  extracts 
from  the  New  York  World  of  June  19,  1891,  and  the  New  York  Evening 
Post  of  the  same  date,  marked,  respectively.  Exhibits  1  and  2.  1  have  this 
day  been  informed  by  a  person  who  was  present  at  the  meeting  of  a  medical 
association  at  Atlantic  City,  held  on  the  20th  day  of  June,  1891,  that  repre- 
sentatives of  a  rival  firm  had  been  showing  said  extracts  to  physicians  attend- 
ing the  convention.  1  have  also  been  requested  by  a  customer  this  day  to 
take  back  a  quantity  of  pastilles,  upon  the  ground  that  the  same  could  not  be 
sold  to  the  public' " 
Simon  Sterne,  for  plaintiff.    MdvUle  Syleston,  for  defendants. 

Tbuax,  J.    A  motion  having  heretofore  been  made  on  behalf  of  the  plain- 
tiff for  an  order  of  injunction  during  the  pendency  of  this  action,  or  until  the 
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further  order  of  the  court,  now.  on  reading  and  filing  the  complaint  herein, 
verified  the  17th  day  of  July,  1891.  and  the  affidavits  of  Simon  Sterne,  veri- 
fied the  16th  day  of  June.  1891,  Clarence  C.  Bice,  M.  D.,  verified  the  17th  day 
of  June.  1891,  Morell  Maclcenzie,  verified  the  30th  day  of  June,  1891,  and  of 
Norbert  Heinsheimer,  verified  the  9th  day  of  July,  1891.  in  support,  and  the 
affidavits  of  Moritz  Eisner,  verified  the  22d  day  of  June,  1891,  and  of  Joseph 
Mendelson,  verified  the  2£kl  day  of  June,  1891,  in  opposition,  from  which  it 
satisfactorily  appears  to  rae  that  the  plaintifF  demands  and  is  entitled  to 
an  injunction  against  the  said  defendants  restraining  the  commission  and 
continuance  of  all  acts  which  during  the  pendency  of  the  action  would  pro-* 
duce  injury  to  the  plaintiff,  to-wit,  publication  of  certain  advertisements,  cir- 
culars, and  wrappers  of  a  certain  proprietary  medicinal  preparation  Icnown  as 
"Soden  Mineral  Pastilles,"  which  advertisements,  circulars,  and  wrappers 
contain  copies  of  alleged  letters  of  plaintiff  commending  said  mineral  pas- 
tilles, and  firom  nsing  the  name  of  plaintiff  without  his  consent  as  a  guarantj^, 
of  the  merit  of  said  medicinal  preparation,  and  that  the  commission  or  con- 
tinuance of  this  act  would  produce  injury  to  the  plaintifT,  in  that  the  plaintiff 
would  thereby  suffer  damage  to  his  professional  standing  and  income  as  a 
physician,  and  an  infringement  of  his  right  to  the  sole  use  of  his  own  name, 
and  that  such  use  of  plaintiff's  name  and  reputation,  contrary  to  his  wish,  is, 
under  the  circumstances  in  the  complaint  and  affidavit  detailed,  misleading 
and  prejudicial  to  the  public  interest,  and  the  plaintiff  having  given  an  un- 
dertaking in  the  sum  of  1)500,  as  required  by  law,  and  after  hearing  Simon 
Sterne,  Esq.,  of  counsel  for  the  plaintiff,  and  Melville  Egleston,  Esq.,  of  coun- 
sel for  defendant  Eisner  &  Mendelson  Company,  on  motion  of  Simon  Sterne, 
Esq.,  attorney  for  the  plaintiff,  it  is  hereby  ordered  that  the  defendant  the 
Eisner  &  Mendelson  Company  and  the  defendant  the  Soden  Mineral  Springs 
Company,  Limited,  their  agents,  attorneys,  servants,  and  all  others  acting  in 
aid  or  assistance  of  said  defendants,  and  each  and  every  of  tliem,  be  and  they 
are  hereby  restrained,  prohibited,  and  enjoined,  under  the  penalties  of  the 
law  prescribed,  from  publishing  any  letter  or  part  of  a  letter  written  or  al- 
leged to  have  been  written  by  plaintiff,  and  from  publishing  or  advertising 
any  statement  or  opinion  at  any  time  expressed  or  alleged  to  have  been  ex- 
pressed by  plaintiff,  regarding  Soden  Mineral  Pastilles,  or  any  other  medicinal 
preparation,  and  from  in  any  manner  using  or  publishing  plaintiff's  name 
in  their  (defendants')  business,  or  in  furtherance  or  aid  thereof,  during  the 
pendency  of  this  action,  and  until  the  final  judgment  herein  shall  have  been 
duly  entered,  except  that  the  said  defendant  the  Eisner  &  Mendelson  Com- 
pany may,  during  the  pendency  of  this  action,  and  until  the  entry  of  final 
judgment  herein,  publish  true  and  correct  extracts  from  the  published  writ- 
ings of  Sir  Morell  Mackenzie,  the  plaintiff,  or  writings  by  him  authorized  by 
bim  to  be  published,  giving  the  date  and  source  of  such  publication,  but  with- 
out using  the  signature  of  the  plaintiff,  or  a  pretended  fae  simile  thereof,  and 
only  in  such  a  way  as  not  to  convey  the  impression  that  the  said  extracts  bad 
been  addressed  in  the  form  of  a  letter  to  the  defendants,  or  either  of  them; 
and  that  the  defendant  the  Eisner  &  Mendelson  Company  pay  to  the  plain- 
tiff's attorney  910,  costs  of  this  motion. 
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Blashitbld  «.  Emfibb  Statb  Tel.  &  Tsl.  Co. 
(Supreme  Court,  Special  Term,  Cortland  Countu.    Haroh  8, 1899.) 

1.  Tklbphokb  Link — Cokbtbuction  in  Hiqhwat— Rights  of  Abuttbiis. 

The  construction  of  a  telephone  line  by  the  erection  ot  polea  and  the  plaolDg  of 
wires  thereon,  within  the  limits  of  a  country  highway,  is  an  additional  burden  on 
fhe  fee,  not  contemplated  in  the  original  appropriation  of  the  land  for  highway  pur- 
poses, and  the  right  so  to  construct  such  line  must  be  by  grant  or  condemnatioa 
proceedings. 

8.  BaMB— ACQUIKSOBNCll  Of  OWNBBS. 

The  telephone  company  having  constructed  its  line  on  the  highway,  without  ask- 
ing the  consent  of  the  adjoining  owners,  or  seeking  to  acquire  their  rights  by  nego- 
tiation, on  the  assumption  that  it  had  the  legal  right  to  construct  its  line  there,  the 
adjoining  owners  are  not  estopped  on  the  ground  of  acquiescence  from  settlntr  up 
their  rights  in  the  premises. 
S.  Chamfebtt. 

The  assignment  of  the  causes  of  action  of  the  several  adjoining  owners  to  one 
IMrson,  and  the  subsequeiyt  bringing  of  one  action  for  the  determination  of  the  is- 
sues involved,  was  not  open  to  the  objeotion  of  champerty. 
4.  CONDDOT  or  Attobnbt — Offioiods  Intkbmbddlino. 

The  fact  that  plaintilTs  attorney  had  advised  the  adjoining  owners  of  their  rights 
in  the  premises,  and  suggested  an  appropriate  remedy  for  their  disturbance,  he  not 
having  direcUv  or  indirectly  purchased  any  of  their  claims  for  his  client  in  viola- 
tion of  Code  Civil  Froc  S{  78,  74,  did  not  constitute  officious  intermeddling  on  his 
ttart 

Action  by  H.  WUson  Blashfleld,  assignee,  against  the  Empire  Telephone  is 
Telegraph  Company.    Judgment  for  plaintiff. 
Before  Wiluah  KoTTUiaHAH,  Esq.,  Keferee. 
Franklin  Pieree,  for  plaintiff.    Fred  E.  Starke,  tot  defendant 

NoTTiNQHAM.  B.  Becovery  is  sought  by  the  plaintiff  in  this  action  npon 
a  number  of  assigned  claims  for  damages  alleged  to  Iiave  been  sustained  by 
the  owners  of  the  fee  and  persons  in  possession  of  premises  running  to  the 
center  of  a  public  highway  in  the  country  by  the  erection  and  maintenance 
thereupon  of  a  telephone  line  by  the  defendant.  In  the  county  of  Cortland, 
in  the  year  1884,  poles  were  set  and  wires  strung  for  a  telephone  from  Glen 
Haven  to  Homer,  through  the  village  of  Scott;  and  in  1887  from  Preble  to 
Homer;  and  in  1890  from  Homer  to  Truxton.  The  Truxton  line  is  conceded 
to  have  been  constructed  by  the  defendant.  The  Preble  line  was  built  for  it 
nnder  a  contract  with  one  Weed.  Upon  the  line  from  Glen  Haven  to  Homer 
the  wire  was  strung  by  the  defendant,  and  some  or  all  of  the  poles  were  fur- 
nished and  set  by  private  individuals,  who  were  compensated  by  ticlsets  is- 
sued by  it,  permitting  the  holder  to  send  a  number  of  messages  over  the  line 
without  charge.  The  route  for  these  several  telephone  lines  was  selected  and 
staked  out  by  the  defendant,  and  it  has  owned,  maintained,  and  operated  them 
since  their  completion.  The  plaintiff's  assignors  in  most  instances  employed 
the  highway  outside  the  beaten  track  for  agricultural  purposes,  usually  for 
the  raising  of  hay.  In  the  course  of  their  construction,  the  sides  of  the  high- 
ways on  which  these  lines  were  built  were  entered  upon,  and  boles  dug  in  the 
soil,  and  poles  six  inches  or  more  in  thickness  set  therein,  and  afterwards 
wires  were  strung,  connecting  the  poles.  In  some  cases  the  ornamental  or 
shade  trees,  and  in  others  fruit  trees,  within  or  near  the  limits  of  the  high- 
way were  cut  and  damaged  to  a  greater  or  less  extent  by  the  persons  who 
were  engaged  in  doing  the  work.  It  appears  that  such  cutting  was  incidental 
to  the  construction  of  these  several  lines,  and  was  necessary  for  the  stringing 
of  the  wires. 

The  principal  question  in  this  case,  and  the  first  one  to  be  met  and  disposed 
of,  is  whether  or  not  the  construction  of  a  telephone  line  by  the  erection  ot 
poles  and  the  placing  of  wires  thereupon  within  the  limits  of  a  country  high- 
way constitutes  an  »iditionaI  burden  upon  the  fee  of  adjacent  lands  extend- 
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ing  to  ita  center,  not  contemplated  or  included  In  the  original  dedication  or 
appropriation  of  tlie  land  for  highway  purposes.  This  is  one  of  that  large 
class  of  cases  which  the  advance  of  civilization  and  the  development  of  com- 
mercial intercourse  bring  forward  for  judicial  determination.  Its  correct  so- 
lution must  depend  upon  the  extent  of  the  easement  required  by  the  public 
when  the  highway  is  laid  out,  since  the  title  to  the  soil  and  all  incidental 
rights  and  interests  not  included  in  that  easement  remain  unimpaired  in  the 
owner  of  the  fee,  and  are  still  his  private  property,  preserved  by  the  funda- 
mental law  from  appropriation  to  public  use  without  compensation,  and  to 
be  protected  by  the  same  remedies  as  were  theretofore  available  for  that  pur- 
pose.    Goodlitle  V.  Alker,  1  Burrows,  183,  S  Kent,  Comm.  pp.  432,  433; 

Williams  v.  SaUroad  Co.,  16  N.  Y.  97;  Craig  v.  Railroad  Co.,  89  N.  T. 
404;  Gas-Light  Co.  v.  Calkins,  62  N.  Y.  886;  Van  Brunt  v.  Toton  of  Flat- 
bmh,  128  N.  Y.  52,  55,  27  N.  £.  Bep.  973.  These  reserved  interesto  and 
privileges  include  mines,  quarries,  springs  of  water,  trees,  earth,  the  right  to 
drain,  to  mine,  and  to  cultivate  or  employ  the  soil  for  any  purpose  not  incon- 
sistent with  tlie  public  right  of  way,  and  for  any  unauthorized  infringement 
of  these  the  owner  of  the  fee  may  maintain  ejectment,  trespass,  or  waste. 
Jackson  v.  Hathatoay,  15  Johns.  447;  Cortelymi  v.  Van  Brandt,  2  Johns. 
856,  863;  Gas-Light  Co.  v.  Calkins,  supra.  The  interest  of  the  public  in 
the  highway  is  limited  to  the  right  of  passage  and  the  taking  of  such  timber 
and  soil  as  are  necessary  for  the  maintenance  of  the  road.  In  Vin.  Abr.  4, 
515,  it  is  said  that  "in  a  highway  the  king  shall  have  nothing  but  the  passage 
for  himself  and  his  people."  Both  in  England  and  in  this  country,  and  es- 
pecially in  our  own  state,  this  principle  has,  with  slight  modifications,  found 
almost  uniform  approval.  Dotiaston  v.  Payne,  2  H.  Bl.  527;  Goodtitle  v. 
Alker,  supra;  Jackson  V.  Hathatoay,  supra;  Cortelyou  v.  Van  Bruudt,  su- 
pra; Livingston  v.  Mayor,  8  Wend.  107 ;  Barclay  v.  HowelVs  Lessee,  6  Pet. 
513;  Adams  v.  Emerson,  6  Pick.  57;  Chathatn  v.  Brainerd,  11  Conn.  60; 

Van  Brunt  v.  Toton  of  Flatbush,  supra.  In  Adams  v.  Rivers,  11  Barb. 
390,  it  was  held  that  one  who  stood  in  the  highway  adjoining  another's  prem- 
ises, and  there  used  threatening  and  insulting  language  towards  the  owner, 
was  guilty  of  trespass,  in  employing  the  highway  for  a  purpose  other  than 
travel,  and  therefore  unauthorized  by  law  to  liim  as  one  of  the  public.  In  the 
cases  of  Griffin  v.  Martin,  7  Barb.  297.  and  Hardenburgh  v.  Lockwood,  25 
Barb.  9,  the  constitutionality  of  the  statute  of  this  state,  since  repealed,  per- 
mitting the  electors  of  towns  to  regulate  the  pasturage  of  the  public  highway, 
and  to  determine  the  manner  and  times  in  which  horses,  cattle,  and  sheep 
should  be  allowed  to  go  at  large  therein,  was  questioned  under  the  rule  of  law 
now  under  consideration  as  authorizing  the  appropriation  of  private  property 
to  public  use  without  compensation.  The  statute  was  upheld,  however, — in 
the  former  case  by  a  divided  court,— on  the  ground  that  the  act  itself  was 
venerable  in  its  origin,  and  that  the  custom  of  depasturing  the  highway  had 
been  exercised  time  out  of  mind;  and  therefore,  when  the  land  was  appropri- 
ated to  highway  purposes,  this  right  must  be  presumed  to  have  been  included 
in  the  easement  acquired  by  the  public,  and  the  owner  been  compensated 
therefor.  But  the  soundness  of  this  principle  was  doubted  by  eminent  jurists 
in  this  state,  (SAVAaE,  J.,  in  Holladayv.  Marsh,  3  Wend.  142, 147;  Beabds- 
LET,  J.,  in  Railroad  Co.  v.  Hunger,  5  Denio,  264;  Hand,  J.,  in  Griffin  v. 
Martin,  supra;  see,  also.  Bush  y.Brainard,  1  Cow.  79,  note;)  and  has  been 
elsewhere  distinctly  repudiated,  (Woodruff  y.  Neal,  28  Conn.  165;  Stackpole 
y.Heaiy.  16  Mass.  S3.) 

Upon  the  introduction  of  steam  railways  the  question  of  their  right  to  oc- 
cupy the  highway  with  their  tracks  without  compensation  to  theowner  of  the 
fee  was  early  presented  to  the  courts.  It  was  strenuously  urged  in  their  be- 
half that  the  construction  of  their  tracks  upon  the  highway  imposed  no  addi- 
tional burden  upon  the  land;  simply  used  the  public  right  of  passage  in  a 
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proper,  though  uuusual,  method.  But  this  view  was  not  sanctioned,  and  it 
was  held,  on  the  contrary,  that  the  laying  of  ties  and  tracks  and  the  running 
of  cars  thereon  propelled  by  steam-power  was  a  use  not  contemplated  when 
the  land  was  taken  for  higliway  purposes,  and  was  therefore  the  imposition 
of  a  new  easement  in  addition  to  that  acquired  by  tlie  public,  for  which  com- 
pensation must  be  paid  to  the  owner  of  the  fee.  Later,  when  street  railroads 
came  into  use  as  a  means  of  transit,  a  distinction  was  attempted  to  be  made 
in  their  favor  between  the  use  made  by  theiu  of  the  higliway  and  that  made 
by  railroads  operated  by  steam-power,  in  that  tlie  grade  of  the  street  was  not 
altered  by  the  former,  and  the  tracks  were  laid  on  a  level  with  it,  and  did 
not  interrupt  or  interfere  in  any  way  with  travel  thereupon,  and  that  tiius 
their  operation  was  but  an  exercise  of  the  public  right  of  passage  by  another 
kind  of  conveyance  than  that  usually  employed.  Although  the  above  argu- 
ment has  some  apparent  plausibility,  the  court  adopted  the  opposite  view,  and 
held  the  construction  of  a  street  railway  to  be  an  additional  burden  upon 
the  fee,  the  right  to  impose  which  must  be  acquired  by  grant  or  condemna.- 
tion.  Craig  v.  Railroad  Co.,  supra.  In  Oas-Light  Co.  v.  Calkiru,  supra, 
it  was  decided  that  the  laying  of  a  gas-pipe  along  a  country  higliway  was 
likewise  an  additional  burden  upon  the  fee,  and  not  included  in  the  easement 
acquired  by  the  public;  and  a  distinction  was  made  between  such  highways 
and  city  streets,  with  reference  to  which  the  court  said:  "And  it  may  be  re- 
marked  that  most  of  the  cases  cited,  if  not  all  of  them,  state  or  assume  that 
there  is  a  distinction  between  the  street  of  a  city  and  a  highway  in  the  coun- 
try. Every  one  of  the  improvements  referred  to  may,  in  cities,  be  considered 
as  a  necessary  incident  to  the  public  right  to  repair,  improve,  increase  the 
value  of  property,  and  add  to  its  beauty  and  the  wealth  of  a  large  local  pop- 
ulation. Usually  constructed  without  objection,  they  do  not  ordinarily  inter- 
fere with  other  rights  which  have  been  lawfully  acquired  and  enjoyed,  and 
they  confer  many  advantages  which  counterbalance  any  supposed  detriment 
or  injury.  Whether  these  rights  can  be  strictly  maintained  as  to  cities  it  ia 
not  necessary  to  determine  in  this  case.  It  is  enough  to  say  that  the  rule 
claimed  has  no  application  to  a  country  highway,  because  the  circumstances 
are  entirely  different  Nor  does  the  rightful  use  of  land  appropriated  for  a 
street  for  the  purposes  before  stated  in  any  way  disturb  the  position  that  a 
public  highway  in  the  country  stands  entirely  upon  a  different  footing."  In 
the  recent  case  of  Van  Brunt  v.  Town  o/  Flatbush,  supra,  the  principle  and 
distinction  above  referred  to  are  reiterated  in  the  following  language:  "In 
the  ordinary  country  highways  of  the  state  the  public  simply  have  an  ease- 
ment in  the  soil  for  traveling,  and  the  maintenance  of  the  highways  for  that 
purpose,  and  the  soil  in  such  highways  cannot  ordinarily  be  subjected  to  any 
other  burden  or  easement  without  acquiring  the  rigiit  or  consent  of  the  own- 
ers of  the  soil.  It  is  not  necessary  now  to  determine  under  what  circum- 
stances, if  ever,  the  land  in  such  highways  can  be  subjected  to  other  burdens 
or  easements  than  those  growing  out  of  or  connected  with  the  necessities  of 
public  travel.  The  public  easements  in  the  streets  of  cities  and  villages  are 
more  extensive.  In  urban  streets  the  public  convenience  and  health  and  the 
general  welfare  require  that  the  soil  thereof  should  be  subjected  to  greater 
burdens.  They  may  be  used  for  the  laying  of  water  and  gas-pipes  and  the 
construction  of  sewers,  and  some  other  purposes.  The  public  generally  have 
an  interest  in  and  are  benefited  by  such  iniprovements,  and  they  are  necessi- 
ties of  modern  lite."  It  was  held  by  the  court  of  appeals  in  the  above  case, 
reversing  the  judgments  below,  that  a  sewer  could  not  be  built  through  a 
street  of  the  town  of  Flatbush  for  the  sole  purpose  of  connecting  a  system  of 
sewerage  of  an  adjoining  town  with  tide-water  without  compensation  to  the 
owners  of  the  fee  in  said  street;  and  that  regardless  of  the  fact  whether  the 
street  in  question  was  an  urban  street  or  a  country  highway,  this  trunk  sewer 
being  in  no  way  directly  beneficial  to  the  adjacent  land-owners  or  the  inhab- 
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itants  of  the  town  through  which  it  was  proposed  to  construct  it,  they  having 
no  right  to  connect  with  or  drain  into  it,  and  it  not  being  built  for  their  health 
or  convenience.  Following  the  distinction  before  pointed  out,  it  has  been 
decided  that  the  owner  of  the  fee  extending  to  the  center  of  tlie  street  is  not 
entitled  to  additional  compensation  on  account  of  the  erection  therein  of  poles 
for  lighting  the  thoroughfares  of  a  manicipality  by  electricity.  Johtison 
V.  Bleetrte  Co.,  (Sup.)  7  N.  Y.  Supp.  716;  Tuttle  v.  Brush.  50  N.  Y. 
Super.  Ct.  464;  Metropolitan  Tel.  tt  Tel.  Co.-v.  CoUoell  Lead  Co.,  Id.  488. 
In  the  case  first  above  cited  it  was  said  that  it  might  well  be  doubted  whether 
the  municipality  could  authorize  the  election  of  electric  light  poles  in  the 
street  for  supplying  private  consumers  without  compensation  to  the  ad- 
joining owner  whose  premises  extended  to  the  middle  of  tiie  street.  In 
the  numerous  elevated  railway  cases,  with  which,  since  the  decision  of  the 
SUyry  Case,  90  N.  Y.  122,  the  printed  official  reports  have  been  crowded, 
the  conservatism  of  the  courts  of  this  state  with  reference  to  the  constructive 
enlargement  of  the  public  rights  in  the  highway  to  tlie  impairment  of  the  re- 
served rights  of  the  adjoining  owner  finds  ample  illustration.  In  them  the 
doctrine  is  announced  and  reiterated  that,  even  wiiere  the  fee  of  the  street  is 
acquired  by  the  public,  still  the  adjacent  owner  whose  land  is  bounded  by  its 
outer  line  has  in  the  street  certain  reserved  rights  to  air,  light,  and  free  ac- 
cess to  his  premises,  which  are  bis  private  property,  and  cannot  be  taken  for 
public  use  without  just  compensation. 

In  view  of  the  authorities  hereinbefore  referred  to  and  cited,  it  is  dlfBcult 
to  see  how  it  can  be  successfully  maintained  that  the  construction  of  the  tel- 
ephone lines  in  question  was  a  legitimate  use  of  the  road  for  highway  pur- 
poses, and  imposed  no  additional  burden  upon  the  owners  of  the  fee  therein. 
Unlike  the  city  sewer,  or  the  poles  and  wires  set  and  strung  for  lighting  urban 
streets  with  electricity,  the  public  benefit  was  not  the  paramount  considera- 
tion in  their  construction.  These  telephone  lines  were  not  necessary  to  the 
health  or  safety,  or  even  devised  for  the  especial  and  exclusive  benefit,  of  the 
communities  through  which  they  built.  Again,  the  use  to  wlilch  the  land  is 
put  by  them  Is  not  by  the  remotest  analogy  a  highway  purpose.  Steam  and 
street  railways  employ  the  higliway  for  the  purposes  of  travel,  which  is  the 
main  object  of  the  easement  itself;  and  in  the  case  of  the  street  railway  no 
appreciable  obstruction  is  caused  by  its  tracks  to  the  public  use  of  the  right  of 
way.  The  poles  upon  which  these  wires  are  strung  are  not  placed  in  the  por- 
tion of  the  road  actually  used  by  the  public,  but  outside  the  beaten  track,  and 
upon  the  land  which  is  or  may  be  cultivated  by  the  owner  of  tlie  fee,  and  upon 
and  over  which  his  reserved  rights  and  privileges  may  be  exercised  and  en- 
joyed. There  would  seem,  therefore,  to  be  much  better  reason  for  claiming 
that  an  additional  burden  was  imposed  upon  the  land  by  a  telephone  or  tele- 
graph line  than  in  the  case  of  a  street  railway  laying  its  tracks  in  the  central 
portion  of  the  highway,  which  is  never  used  by  the  adjoining  owner  except 
for  travel  in  common  with  the  public.  Moreover,  if  one  line  of  poles  can 
lawfully  be  erected,  there  is  no  valid  reason  against  a  furtlier  or  entire  ap- 
propriation to  such  purposes  of  the  sides  of  the  road  to  the  total  exclusion  of 
the  adjoining  proprietor  from  any  enjoyment  of  the  profits  of  the  soil  not  used 
by  the  traveling  public.  Such  an  event  was  certainly  not  contemplated  when 
the  land  was  first  taken  or  appropriated  for  highway  purposes,  and  therefore 
this  element  was  not  cousideivd  in  measuring  the  compensation  received  by 
the  owner. 

It  is  insisted  by  the  defendant  that  the  damages  are  very  inconsiderable,  and 
that  the  right  to  build  their  lines  along  the  highways  without  compensating 
adjoining  owners  has  long  been  assumed  and  exercised  by  telegraph  compa- 
nies in  this  state,  and  ought  not  now  to  be  questioned  as  against  a  kindred 
corporation.  But  the  right  of  one  person  to  enter  upon  the  lands  of  another 
does  not  depend  upon  the  amount  of  damages  there  committed.  The  maxim 
d»  mintmU  non  ettratlex  has  no  application  in  matters  of  absolute  right,  and 
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cannot  be  invoked  to  warrant  an  unauthorized  invasion  of  the  property  rights  of 
another.  Again,  there  is  little  cogency  in  these  equitable  considerations,  ami 
less  reason  that  a  right  of  way,  which  constitutes  such  a  large  item  in  tiie 
original  expense  of  constructing  in  the  case  of  other  corporations  of  at  least 
equal  utility,  should  be  acquired  by  telephone  or  telegraph  companies  abso- 
lutely free  of  cost.  We  conclude,  therefore,  that  the  construction  of  defend- 
ant's telephone  lines  did  impose  an  additional  burden  upon  the  fee  of  the  high- 
way, for  which  the  owner  was  entitled  to  compensation.  Dusenbury  v.  7'el- 
egraph  Co.,  11  Abb.  N.  C.  440;  Telegraph  Co.  v.  Bamett,  107  III.  608: 
Broome  v.  Telegraph  Co.,  42  N.  J.  Eq.  141,  7  Ati.  Rep.  851;  Btowers  v.  Tel- 
egraph Co.,  (Miss.)  9  South.  Rep.  356;  Telegraph  Co.  v.  Williams,  (Va.)  11 
S.  E.  Rep.  106.  We  are  aware  that  a  contrary  conclusion  has  been  reacheil 
by  the  supreme  courts  of  Massachusetts  and  Missouri.  Fierce  v.  Drew,  186 
Mass.  75;  State  v.  Sailioap  Co.,  86  Mo.  288.  In  each  case  the  court  was  di- 
vided upon  this  question,  and  the  decision  rendered  is  opposed  to  the  current 
of  judicial  opinion  in  this  state,  and  arrived  at  by  a  course  of  reasoning  wliicb 
does  not  commend  itself  to  us  as  sound. 

Having  determined  that  the  construction  of  these  telephone  lines  in  q,uestion 
imposed  upon  the  fee  of  the  highway  which  remained  in  the  adjoining  own- 
ers a  burden  not  included  in  the  easement  acquired  by  the  public  when  it  was 
laid  out,  it  follows  that  the  statute  under  which  the  defendant  assumed  to 
occupy  the  highway  simply  gives  consent  as  far  as  the  public  is  conserned, 
and  confers  no  right  to  such  occupation  as  against  the  owners  of  the  fee. 
Such  right  must  be  acquired  by  grant  or  condemnation,  and  such  acquisition 
must  be  made  before  the  entry,  as  to  the  owners,  is  lawful.  Bloodgood  v. 
Railroad  Co.,  18  Wend.  9;  Blodgett  v.  Railroad  Co.,  64  Barb.  580.  There 
was  no  such  acquiescence  by  the  assignors  of  the  plaintiff,  generally  speaking, 
in  the  construction  of  these  telephone  lines,  as  would  avail  as  a  defense  to 
their  conduct  in  an  action  in  equity  to  compel  the  removal  of  the  poles  and 
wires.  Abendroth  v.  Railroad  Co.,  122  N.  Y.  1,  25  N.  E.  Rep.  496;  Gal- 
way  v.  Railroad  Co.,  128  N.  Y.  182, 28  N.  E.  Rep.  479.  In  some  cases  there 
was  a  protest  by  the  assignors  against  placing  the  poles  in  the  highway  oppo- 
site their  lands;  in  others,  the  entry  was  made  in  their  absence;  and  in  no  in- 
stance was  their  consent  asked,  or  any  negotiation  entered  into,  to  acquire 
the  right  to  enter  and  construct  the  line,  but  the  defendant  and  its  agents 
assumed  that  the  law  gave  them  the  right  to  build  it  along  the  highway,  both 
as  against  the  public  and  the  owners,  and  they  acted  accordingly. 

Another  question  raised  by  the  defendant  in  this  case  is  that  the  transfer 
to  the  plain  tiff  of  the  several  causes  of  action  sued  upon  was  in  violation,  of 
the  statutes  against  champerty.  This  claim  is  not  sustained  by  the  evidence. 
These  assigned  causes  of  action  were  many  and  severally  small  in  amount. 
They  were  made  more  convenient  of  prosecution  by  the  transfer  to  one  per- 
son, and  the  Hubsequent  bringing  of  a  single  action  for  the  determination  of 
the  issues  involved, — an  event  of  which  the  defendant  cannot  justly  complain, 
since  the  contesting  of  one  action  is  far  less  burdensome  to  it  then  tlie  de- 
fense of  suits  amounting  to  several  score  in  number.  The  plaintiff's  attorney 
was  not  directly  or  indirectly  the  purchaser  of  the  claims,  and  his  conduct  In 
the  premises  was  not  in  violation  of  section  78  or  74  of  the  Code  of  Civil  Pro- 
cedure.i    AUen  v.  Brown,  44  N.  Y.  228;  Sheridan  v.  Mayor,  68  N.  Y.  80: 

'  Code  Civil  Proo.  J  78,  provides  that  "an  attorney  or  counselor  shall  not,  directly  or 
indirectly,  buy,  or  be  in  any  manner  Interested  in  buying,  a  bond,  promissory  note,  bill 
of  exchange,  book  debt,  or  other  tiling  in  action,  with  the  intent  and  for  the  purpose  of 
bringing  an  action  thereon. " 

Section  74  provides:  "An  attorney  or  ooanselor  shall  not,  by  himself,  or  by  or  in  the 
name  of  another  person,  either  before  or  after  action  brought,  promise  or  give,  or  pro- 
cure to  be  promised  or  given,  a  valuable  oonsideration  to  any  person,  aa  an  inducement 
to  placing,  or  in  oonsideration  of  having  placed,  in  his  hands,  or  in  the  hands  of  another 

Serson,  a  demand  of  any  tcind,  for  the  purpose  of  bringing  an  action.    But  this  section 
oes  not  apply  to  an  agreement  between  aitorneys  and  counselors,  or  either,  to  divide 
between  themselves  the  compeusution  to  be  received. " 
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SusBdorff  T.  Schmidt,  55  N.  Y.  325,  (of  opinion ;)  Coiighlin  v.  Railroad  Co., 
71  N.  Y.  443;  Wetmon  v.  Hegtman,  88  N.  Y.  69;  fowUr  v.  Callan,  102  N. 
Y.  895,  7  N.  £.  Bep.  169.  It  appears  from  tiie  evidence  that  before  the  as- 
signment of  these  ciaims  to  the  plaintiff  was  made  or  contemplated  the  con- 
duct of  the  defendant  in  constructing  this  line  was  a  subject  of  complaint  bj 
vsrions  of  the  assignors,  and  the  question  of  Its  right  to  do  the  acts  complained 
of  was  a  matter  of  inquiry  and  discussion  among  tliem  and  with  others.  Even 
were  it  assumed  that  this  assignment  was  a  combination  upon  their  part  in  a 
united  effort  for  the  assertion  of  the  common  right,  we  do  not  regard  that 
course  as  either  illegal  or  unjustifiable.  From  what  source  the  suggestion  of 
this  plan  may  have  first  proceeded  is  not  very  clear  in  this  case,  and  is  scarcely 
material.  It  cannot  be  called  officious  intermeddling  on  the  part  of  an  attor- 
ney or  anybody  else  to  inform  an  injured  party  that  an  act  to  which  he  has 
submitted  under  protest  or  in  ignorance  of  his  rights  is,  in  his  judgment,  a 
violation  of  law;  and  the  remedy  fur  sucb  wrong  it  is  the  peculiar  function  of 
the  attorney  to  suggest;  and  the  fact  that  such  suggestion  may  have  been  given 
either  upon  inquiry,  or  even  of  liis  own  motion,  cannot  be  made  the  subject 
of  Just  criticism,  or  even  be  properly  denominated  as  the  stirring  up  of  strife. 
The  contracts  l>etween  the  plaintiff  and  his  attorney  provide  simply  for  a  con- 
tingent fee  in  compensation  for  the  legal  services  performed,  and  no  agree- 
ment was  made  by  the  attorney  to  pay  the  costs  and  expenses  of  the  litiga- 
tion. Our  conclusion  is,  therefore,  that  the  plainlifl  in  this  action  is  entitled 
to  recover  the  damages  actually  sustained  by  the  erection  and  maintenance 
of  the  defendant's  lines  along  the  highways  in  question.  In  order  to  ascer- 
tain more  satisfactorily  the  damage  to  the  use  or  rental  value  of  the  premises 
of  the  several  assignors  residing  along  the  line  from  Glen  Haven  to  Homer 
and  Homer  to  Preble  It  was  agreed  by  the  parties  that  the  referee  should 
make  a  personal  inspection  of  these  lines,  which  was  done  by  him  in  com- 
pany with  the  attorneys  for  the  respective  parties.  Findings  maybe  prepnred 
by  the  piaintilTs  attorney  in  accordance  with  this  opinion,  and  with  the  sched- 
ule of  damages  allowed  delivered  to  him  by  the  referee. 


K£BB,  Bespondent.  v.  Hamher,  Appellant. 

(Supreme  Court,  General  Term,  TMrd  Department.    November  80, 1891.) 

Action  by  Alexander  H.  Kerr  against  Mary  Hammer. 
No  opinion.    Motion  for  a  reargument,  and  to  go  to  the  court  of  appeals^ 
denied.    See  15  N.  Y.  Supp.  605,  970,  mem. 


O'Kmi.,  Respondent,  v.  Battib,  Appellant. 

(Supreme  Cmurt,  General  Term,  Third  Department.    November  SO,  1891.) 

Action  by  Minnie  O'Neil,  by  guardian,  etc.,  against  Fred  C.  Battle. 
No  opinion.    Order  modified  so  as  to  charge  defendant  only  in  his  repre- 
sentative capacity.    See  15  N.  Y.  Supp.  818. 


fEOPLB  ex  rel.  Glens  Faua  Ins.  Co.,  Respondent,  v.  Landon  et  al..  Ap- 
pellants. 

(Supreme  Court,  OenerM  Term,  TMi^d  Department.    November  80, 1891.) 

Proceeding  on  the  relation  of  the  Glens  Falls  Insurance  Company  against 
John  £.  Landon  and  others. 
.    No  opinion.    Order  modified,  with  fHO  costs  and  printing  disbursements,. 
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In  n  Whiteham,  Lithoqbafhio  Co. 
(Supreme  Court,  Oeneral  Term,  Third  Department.    November  80, 18OT.) 
Proceeding  for  the  diasolation  of  tbe  Whitehall  Lithographic  Company. 
No  opinion.    Order  affirmed,  with  $10  costs  and  printing  disbursements. 


Hbath,  Appellant,  v.  Sattbblbb,  Respondent. 
(Supreme  Court,  General  Term,  Third  Department.    November  80, 1891.) 
Action  by  Orlando  F.  Heath  against  Frank  C.  Satterlee. 
No  opinion.    Order  affirmed,  with  $10  costs  and  printing  disbarsements. 


ASHMBB  V.  SOHRBIBBB  tt  <d. 

(Superior  Court  cf  New  York  City,  Oeneral  Term.    December  14, 1891.) 
No  opinion.    Motion  to  strike  cause  from  calendar,  and  to  affirm  order  and 
;iadgment,  with  costs,  granted. 


Hatwood  «.  Van  Cott  et  ol. 
(Superior  Court  of  New  York  Citv.  Oeneral  Term.    December  14, 1801.) 
No  opinion.    Appeal  dismissed,  with  costs,  as  Mr  order  filed. 

Dutchess  (Jountt  Mirr.  Ins.  Co.  «.  Van  Waoomen  «t  ail. 
(Supreme  Court,  Oenerai  Term,  Third  Department.    October,  1890.) 
Appeal  from  special  terra,  Ulster  county. 

Action  by  the  Dulcbess  County  MutuiU  Insurance  Company  against  Fred- 
•erick  S.  Van  Wagonen  and  Jacob  D.  Van  Wagonen.    The  complaint  was  dis- 
missed, and  plaintiff  appeals. 
Argued  before  Leabnbd.  P.  J.,  and  Landon  and  Mayhah,  JJ. 
Wilkitison  <&  Cossum,  for  appellant    A.  T.  OUanoater,  for  respondents. 
No  opinion.    Judgment  affirmed,  with  costs. 
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Tbustbeb  op  New  Yobe  A  Brooklyn  Bridge,  Etc.,  e.  Third  Meth- 
odist Efisoofal  Chcbch  of  Bbookltn  et  <U. 
(Supreme  Court,  Oeneral  Term,  Second  DepaHment.    March  26, 1893.) 

X.  CJONDEMXATION  PSOOSBDINOS — IKTBRBST   OK  AWAKD — EnTRT   OF  "FiNAL  OrDEB.  " 

Code  Civil  Proc  H  8371-3873,  provide,  respectively,  that  if  the  report  of  the  com- 
miasioners  in  condemnation  proceedings  be  coafinned  the  court  shall  enter  a  final 
order,  directing  compensation  to  be  made  to  the  owner,  and  that,  on  payment 
thereof,  plaintiff  sball  be  entitled  to  possession,  and  that  on  entry  of  the  final  or- 
der the  .oame  shall  be  docketed  as  a' judgment  a(painst  the  person  who  is  to  pay  the 
compensation,  and  have  all  the  force  and  effect  of  a  money  Judgment  Held,  that 
the  -final  order"  was  intended  to  immediately  follow  the  confirmation  of  the  re- 
port, and  that  the  entry  of  such  order  must,  in  the  absence  of  any  provision  in  the 
statute  to  the  contrary,  fix  the  date  from  which  interest  must  be  computed  on  the 
award. 
9l  Bake— Pleammos. 

In  such  case  defendant's  motion  for  leave  to  enter  "final  ludgment"  must  b(>  con- 
sidered as  a  motion  for  the  "final  order  "  mentioned  in  section  8371.- 

Appeal  from  special  term.  Kings  county. 

Froceedinga  by  the  trustees  of  the  New  York  &  Brooklyn  Briilge  to  acquire 
title  to  real  property  owned  by  the  Third  Methodist  Episcopal  Church,  of  the 
'  city  of  Brooklyn.  Plaintiff  took  judgment  condemning  the  property  May  23, 
1891.  On  July  24, 1891,  commissioners  made  their  report,  fixing  the  value 
of  the  property  at  $130,000,  which  report  was  confirmed  October  'li,  1891.  by 
order  on  that  day  entered  in  the  clerk's  olHce  of  Kings  county.  On  December 
3, 1891,  defendant  served  notice  on  plaintifiF  to  take  possession  of  the  prop- 
erty, and  on  December  19,  1891,  moved  that  judgment  be  entered  for  the 
amount  of  the  award  with  interest  from  July  24, 1891,  the  date  of  the  report. 
Prom  so  much  of  an  order  denying  interest  from  that  date,  defendant  church 
appeals.    AfBrmed. 

Mr.  Justice  Barnabd  delivered  the  opinion  of  the  special  term,  as  follows: 

"This  proceeding  is  properly  taken  bf  the  plaintiff  to  acquire  the  lands  of 
the  Third  Methodist  Episcopal  Church,  of  the  city  of  Brooklyn,  and  is  under 
and  pursuant  to  the  condemnation  law,  as  provided  In  chapter  23  of  tlie  Code 
of  Civil  Procedure.  No  question  is  made  as  to  regularity  of  the  proceedings 
under  the  statute,  including  the  presentation  of  the  petition,  the  decision 
and  judgment  in  favor  of  the  petitioners,  the  order  appointing  the  commis- 
sioners of  appraisal,  and  the  repoi-t  of  the  commissioners,  and  the  confirma- 
tion of  their  repprt,  by  the  order  of  the  court,  of  dale  October  24,  1891.  At 
this  stage  of  the  proceedings,  this  motion  is  made:  'For  leave  to  enter  final 
judgment  herein  upon  the  said  report  and  award,  and  the  order  confirming 
the  same,  and  with  interest  thereon  from  the  date  of  said  report,  to-wit,  July 
24,  1891,'  and  that  the  defendant  the  church  be  subrogated  to  the  rights  of 
the  otlier  defendants  by  reason  of  having  acquired  or  satisfied  their  claims 
set  forth  in  the  report.  The  statute  very  plainly  points  out  the  procedure. 
By  section  3371  it  is  provided  that  'if  the  report  is  confirmed  the  court  shall 
enter  a  final  order  in  the  proceeding,  directing  that  compensation  should  be 
made  to  the  owner  of  the  property  pursuant  to  the  determination  of  the  com- 
missioners, and  that  upon  payment  of  such  compensation  that  plaintifi  shall 
be  entitled  to  enter  into  possession  of  the  property,'  etc.  Section  3373  pro- 
vides '  that  upon  the  entering  of  the  final  order  the  same  shall  be  attached  to 
the  judgment  roll  in  the  proceeding,  and  the  amount  directed  to  be  paid,  etc., 
shall  be  docketed  as  a  judgment  ngainst  the  person  who  is  directed  to  pay  the 
same,  and  it  shall  have  all  the  force  and  effect  of  a  money  judgment  in  an 
action  in  the  supreme  court.'  Section  3374  provides  for  the  abandonment  of 
the  proceedings,  at  the  option  of  the  plaintiff,  within  thirty  days  after  the 
entry  of  a  final  order,  and  section  3375  provides  for  an  appeal  to  the  general 
term  from  the  final  order.  The  plain  intent  and  direction  of  the  statute  is 
tliat  the  '  final  order '  shall  follow  immediately  and  peremptorily  upon  the 
v.l8N.Y.«.no.4 — 17 
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conflrmation  of  the  report.  It  provides,  ■  if  the  report  is  conflrmetl,  the  court 
shall  enter  u  final  order  in  the  proceeding,'  directing  compensation  pursu- 
ant to  the  determination  of  tira  commissioners;  and  the  amount  to  be  paid  ia 
to  be  forthwith  docketed,  with  the  force  and  effect  of  a  money  judgment  in 
an  action.  Although  the  defendant  in  the  notice  of  motion  herein  moves  for 
leave  to  enter  final  judgment  herein,  it  must  be  considered  as  a  motion  for 
the  final  order  mentioned  in  section  3371,  which  is  the  proper  and  necessary 
order,  following  immediately  upon  the  order  of  confirmation  of  the  report, 
the  last  previous  step  in  the  proceedings.  With  this  brief  review  of  the 
statute,  we  can  better  pass  upon  the  question  of  interest  upon  the  award 
raised  in  the  motion  papers.  Nothing  in  the  statute  indicates  an  intention 
that  the  award  shall  bear  interest  from  the  date  of  the  report.  The  court,  on 
motion  to  confirm,  may  confirm  it,  'or  may  set  it  aside  for  irregularity  or  for 
error  of  law  in  the  proceedings  before  the  commissioners,  or  upon  the  ground 
that  the  award  is  excessive  or  insufBcient.'  Section  3371.  Nothing  is  to  be 
considered  as'  established  as  to  the  amount  due  until  after  the  confirmation  of 
the  report,  and  then  the  immediate  and  imperative  Una!  order  directing  the 
payment  of  the  award,  and  the  immediate  docketing  the  amount  of  the  judg- 
ment pursuant  to  section  3373,  and  with  all  the  force  and  effect  of  a  money 
judgment  in  an  action  in  the  supreme  court,  <  with  interest  as  an  incident  of' 
the  judgment,  indicate  an  intent  to  fix  the  time  when  interest  is  to  commence 
at  the  doclseling  of  the  judgment.'  Under  the  general  railroad  act,  in  pro- 
ceedings for  condemnation  of  lands,  it  was  provided  that  interest  upon  the 
award  should  run,  not  from  the  date  of  the  report  of  the  commissioners,  but 
from  the  date  of  the  order  confirming  the  report.  2  Bev.  St.  (Banks'  Bros. 
7th  Ed.)  p.  1552,  §  18.  The  consideration  given  for  the  present  statute  leads 
to  practically  tlie  same  result  as  to  the  time  when  interest  should  begin;  for, 
as  we  have  seen,  the  confirmation  of  the  report,  the  final  order  directing  pay- 
ment, and  docketing  of  the  amount  as  a  judgment  bearing  interest,  are,  in 
the  intent  of  the  statute,  substantialty  simultaneous.  It  follows  that  the  de- 
fendant is  entitled  to  the  final  order  directing  payment  of  the  award  without 
interest,  .-is  it  was  entitled  immediately  upon  the  confirmation  of  the  report. 
No  question  seems  to  be  raised  by  the  plaintiff  as  to  subrogating  the  church 
to  the  rights  and  claims  of  the  other  defendants,  the  tenant  and  mortgagee, 
and  the  order  may  provide  accordingly,  although,  if  required  by  the  plaintiff, 
the  defendant  should  procure  and  file  satisfactory  releases  by  the  mortgagee 
and  tenant  of  tlieir  claims.  Let  the  oixler  be  drawn  accordingly,  without 
costs  to  either  party." 

Argued  before  Bykhan  and  Fkatt,  JJ. 

Bergen  <&  Dykman,  (James  C.  Bergen,  of  counsel,)  for  appellant.  W.  J. 
Qroo,  for  respondent. 

Pratt,  J.  The  opinion  rendered  below  covers  about  all  the  points  neces- 
sary to  a  decision  at  this  time.  Nothing  need  be  added  to  what  that  opinion 
holds  in  the  construction  of  sections  3371-3374  of  the  Code.  If  the  order  con- 
firming the  report  or  the  final  order  is  to  have  the  force  and  effect  of  a  money 
judgment,  it  follows  that  it  must  bear  interest  from  the  date  of  its  entry. 
There  can  be  no  objection  to  the  entry  of  the  final  order  concurrently  with  an 
order  confirming  the  report.  In  fact,  it  could  be  done  in  one  order,  but  a 
mere  order  confirming  the  report  alone  would  not  constitute  the  final  order 
contemplated  by  the  Code.  It  is  the  entry  of  the  final  order  that  must  fix  the 
date  from  which  interest  must  be  computed.  The  contention  that  a  plaintiff 
may  avoid  payment  of  interest  by  neglecting  to  enter  into  possession  cannot 
be  sustained,  either  by  reason  or  any  proper  construction  of  the  statute.  By 
such  a  theory  the  plaintiff  could  make  the  defendant  become  his  tenant,  with 
the  rent  fixed  at  the  amount  of  interest  upon  the  award.  It  is  equally  absurd, 
and  amounts  to  the  same  result,  to  hold  that  as  long  as  the  plaintiff  neglecta 
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to  Uke  possession  the  defendant  is  liable  for  rents  and  profits,  or  a  reason- 
able aniotmt  for  rent.  In  no  case  can  tlie  plaintiff  in  such  a  proceeding  make 
the  defendant  his  tenant  against  his  will.  Undoubtedly  an  order  confirming 
the  report  of  commissioners  can  be  made  a  final  order,  if  it  is  in  proper  form; 
but  in  tliis  ease  it  was  not  done,  and  hence  Interest  did  not  begin  to  run.  I 
do  not  deem  it  necessary  to  discuss  the  cases  cited  by  the  plaintiff's  attorney, 
as  they  are  not  In  point.  We  think  the  order  appealed  from  ought  to  be  af- 
firmed, with  costs. 


Douglas  v.  Phcenix  Ins.  Co.  of  Brookltk. 
(Supreme  Court,  Oeneral  Term,  TTiird  Department.    March  IB,  1893.) 

1.  FORKIOlr  ATTACHUBHT — LiXH  ON  DOKBSTia  Dkbt — Flbxdino. 

In  an  action  on  a  fire  iDsuranoe  policy,  in  which  plaintiff  and  defendant  were 
both  residents  of,  and  the  loss  payable  in,  the  state  of  New  York,  the  defense  was 
tbat  the  debt  had  been  attached  on  trustee  process  issued  against  plaintiff  in  the 
state  of  Hassaohusetts.  Held,  that  the  answer  was  fatally  defective  in  failing  to 
allege  an  actual  seizure  under  the  attachment,  or  other  step  divesting  plaintiff  of 
control  over  the  debt,  and  in  failing  to  allege  that  the  claim  had  any  existence  in 
the  state  of  Massachusetts. 
8.  Same— PuEADiNO— Brrns  or  Dbbt. 

The  fact  that  piaintifl  had  a  debt  due  him  from  defendant  In  the  state  of  Massa- 
chusetts could  not  be  inferred  from  the  fact,  alleged  in  the  answer,  that  defendant 
bad  an  agency  in  tbat  state;  the  situs  of  the  debt  in  question  being  in  the  state  of 
New  York,  where  debtor  and  creditor  both  resided. 
Sl  Sahi — EFrEOT  ov  FoRaiOH  Attachmbnt. 

In  such  case,  the  situs  of  the  debt  being  in  the  state  of  New  York,  it  eoold  not 
be  reached  .by  an  attachment  issued  under  the  laws  of  Massachusetts. 
^  Same — Pi-badins — CoNOi.U8io?t8  ov  Law. 

The  answer  alleged  the  jurisdiction  of  the  Massachusetts  court,  and  the  full  and 
complete  control  of  the  property  under  the  attachment,  but  did  dot  set  out  or  refer 
to  the  provisions  of  any  Massachusetts  statute  applicable  to  the  case.  Held  an 
allegation  of  conclusions  only,  and  Insufflcieat  to  show  jurisdiction  of  the  court  in 
question. 

Appeal  from  special  term,  Franklin  county. 

Action  by  Hiram  A.  Douglas  against  the  Phoenix  Insurance  Company  of 
Brooklyn  to  recover  the  amount  claimed  to  be  due  the  piaintifl  on  a  fire  in- 
snrance  policy  issued  by  the  defendant.  The  complaint  was  in  the  ordinary 
form  in  such  actions,  and  also  contained  an  allegation  that  the  defendant  was 
a  domestic  corporation,  organized  under  the  laws  of  the  state  of  New  Tork, 
and  that  the  plaintiff,  at  the  time  of  the  issuing  of  the  policy,  was  a  resident 
of  the  state  of  New  York,  and  the  holder  and  owner  of  the  policy.  The  an- 
swer, after  admitting  many  of  the  allegations  of  the  complaint,  alleges  in 
substance  that  creditors  of  the  plaintiff  residing  in  the  state  of  Massachusetts 
have  by  attachment  or  trustee  process,  issued  or  granted  in  that  state,  at- 
tached the  claim  of  the  plaintiff  sued  upon  in  this  action.  To  this  alleged 
defense  the  plaintiff  interposed  a  demurrer,  on  the  ground  that  the  same  is 
insuflScient  In  law  upon  the  face  thereof.  This  demurrer  was  sustained,  and 
the  trial  court  ordered  judgment  for  the  plaintiff,  in  accordance  with  the 
prayer  of  the  complaint,  with  costs,  and  from  that  judgment  the  defendant 
appeals.    Affirmed. 

The  following  opinion  was  delivered  by  Mr.  Justice  Eellooo  at  special 
term: 

"The  only  issne  made  in  this  case  is  that  made  by  the  dem  urrer  to  the  affirm- 
ative defense  set  forth  In  the  answer.'  All  the  allegations  of  the  complaint 
are  admitted ;  but  this  defendant,  by  way  of  plea  in  abatement,  alleges,  in 
substance,  tbat  certain  creditors  of  this  plaintiff  residing  in  the  state  of  Mas- 
sachusetts have,  by  trustee  process  or  attachment  in  that  state,  attached  the 
claim  here  sued  upon.  To  this  affirmative  defense  the  plaintiff  demurs  on 
the  ground  that  the  defense  as  alleged  is  insufficient  in  law  upftn  the  face 
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thereof.  To  dispose  of  this  issue  it  may  be  suflScient  to  call  attention  to  the 
single  allegation  in  the  complaint,  to-wit,  <that  defendant  agreed  to  pay 
*  *  *  within  sixty  days  after  notice  and  its  receipt  of  the  usual  proofs  of 
loss,'  and  the  allegation  of  the  answer  that  the  altacbment  in  Massachusetts 
was  issued  and  served  upon  defendant  ■  before  any  proof  of  loss  had  been  re- 
ceived by  defendant  from  plaintiff.'  Upon  the  face  of  tbis  statement  it  is 
clear  that  nothing  was  due  or  owing,  at  the  time  of  such  service,  from  de- 
fendant to  plaintiff;  nor  was  there  at  such  time  any  claim  liquidated  or  ad- 
justed, and  under  no  general  public  law  could  any  such  attachment  attach 
anything.  If  ther(>  is  any  special  statute  of  Massachusetts  \v  lilch  could  create 
a  lien  in  such  a  case,  it  should  have  been  in  substance  alleged,  so  that  the 
court  could  see  how  far  it  was  inconsistent  with  the  general  public  law,  and 
how  far  it  was  intended  to  extend.  Upon  this  ground  alone  I  am  of  opinion 
that  the  demurrer  should  be  sustained.  . 

"There  are,  however;  other  grounds;  and  the  most  important,  and  tlie  one 
which  impresses  me  as  conclusive  and  final  and  disposes  of  all  merits  of  this 
defense,  however  concisely  it  may  be  alleged,  is  tbis:  that  there  is  nothing  in 
the  state  of  Miissachusetts  upon  which  the  attaching  creditors  at  any  lime 
can  levy  or  obtain  a  lien  by  any  compulsory  process  against  this  defendant. 
The  defense  relies  upon  the  principle  expressed  in  Ernbree  v.  Hanna,  5  Johns. 
101,  as  the  foundation  of  its  contention,  and  claims  that  this  principle  has 
been  applied  in  other  states  to  cover  completely  the  case  before  us,  and  refers 
to  narr  v.  King.  96  Pa.  St.  485;  Bank  v.  Uuntinyton,  129  Mass.  444.  The 
principle  in  Embree  v.  Hanna,  as  expressed  in  the  opinion  of  Chief  Justice 
Kent,  went  so  far  as  to  declare  that  a  debt  owing  by  an  individual  debtor  re- 
siding in  a  sister  state  might  be  attached,  if  tlie  laws  of  that  state  so  declared, 
by  a  creditor  of  his  creditor  residing  in  this  state,  even  though  the  creditor  of 
such  foreign  debtor  had  no  notice  of  such  attachment,  and  no  opportunity  to 
defend;  and  that  such  attachment  might  subsequently  be  pleaded  in  abate- 
ment of  a  suit  brought  in  tbis  state  by  the  creditor  against  such  debtor:  pro- 
vided, always,  that  such  attachment  were  served  before  the  action  was 
.  brought  here.  He  says:  '  The  principle  will  support  a  plea  in  abatement  of 
an  attachment  pending  and  commenced  prior  to  the  present  suit;'  and  he 
adds  the  familiar  expression,  '  Qui  prior  eat  tempore  potior  eat  jure; '  for  •  we 
may  reasonably  presume  that,  if  the  priority  of  the  attachment  in  Maryland 
be  ascertained,  the  courts  in  that  state  would  not  suffer  that  proceeding  to  be 
defeated.'  Tbis  principle  has  been  somewhat  limited  by  the  declaraiion  of 
the  general  term  of  this  district  expressed  in  Martin  v.  Railroad  Co.,  (Sup.) 
8  N.  Y.  Supp.  82,  but  only  so  far  as  to  limit  its  application  to  cases  where 
the  creditor  has  reasonable  notice  and  opportunity  to  defend.  When  the  in- 
dividual debtor  resides  in  another  state,  any  creditor  of  his  creditor  may  at- 
tach such  debt,  if  the  laws  of  that  state  so  declare,  and  such  laws  provide 
that  reasonable  notice  is  given  to  the  creditors,  so  that  the  provisions  of  the 
constitution  of  the  United  States  touching  the  deprivation  by  a  state  of  the 
liberty  or  property  of  a  person,  except  by  due  process  of  law,  is  complied  with. 
Tbis  proceeds  upon  the  theory  that,  so  far  as  the  debt  of  any  resident  in  a 
state  is  concerned,  the  legislature  of  that  state  may  declare  the  situs  of  such 
claim,  for  the  purpose  of  attachment,  etc.,  to  be  the  residence  of  the  debtor. 
This  is  so  declared  by  Andrews,  J.,  in  Plimpton  v.  Bigdow,  93  N.  Y.  596, 
in  this  language:  That 'the  fundamental  principle  upon  which  all  attach- 
ment proceedings  rest  is  that  the  res  must  be  actually  or  constructively  within 
the  jurisdiction  of  the  court  issuing  the  attacliraent,  in  order  to  any  valid  or 
effectual  seizure  under  the  process.  In  the  case  of  tangible  property,  capa- 
ble of  actual  manucaption,  it  must  have  an  actual  situs  within  the  jurisdic- 
tion. But  credits,  choses  in  action,  and  other  intangible  Interests  are  made 
l>y  stiitute  susceptible  of  seizure  by  attachment.  The  same  principle,  how- 
ciVer.  applies  in  this  case  as  in  the  other;  the  res, — that  is,  the  intangible 
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right  or  interest, — to  be  subject  to  the  attachment,  must  be  within  the  juris- 
iliction.  liut  it  is  manifest  from  the  nature  of  this  species  of  property  that 
it  must  t>e  a  constructive  or  statutory  presence  only,  founded  upon  some  char- 
acteristic fact  which  determines  its  locality/  The  application  of  tb<s  princi- 
ple expressed  in  Bmbree  v.  Hanna,  as  modified  by  Martin  v.  Railroad  Co., 
taken  in  connection  witli  the  fundamental  principles  expressed  above  by  An- 
drews, J.,  in  Plimpton  t.  Bigelow,  do  not  carry  us  to  the  extent  of  admit- 
ting that  the  defendant  here  can  avail  himself  of  any  such  defense.  This  de- 
fendant does  not  stand  in  the  position  of  a  debtor  residing  in  the  state  of 
Massachusetts.  It  is  a  domestic  corporation  organized  under  the  laws  of  the 
state  of  New  York,  'having  its  domicile  and  residence  alone  within  the 
bounds  of  the  sovereignty  which  created  it,  and  is  incapable  of  passing  per- 
sonally beyond  that  jurisdiction.'  Tlie  'abstract  entity,'  the  corporation, 
possesses  a  credit,  an  intangible  right  or  interest,  belonging  to  the  plaintiff 
in  this  action;  and  while,  with  the -permission  of  other  states,  this  corpora- 
tion may  send  agents  into  other  stales,  and  do  business  tiiere,  or  own  prop- 
erty there,  it  would  be  wholly  inconsistent  witli  the  declaration  that  it  is  in- 
capable of  passing  personally  beyond  the  bounds  of  the  sovereignty  which 
created  it  to  say  that  it  is  capable,  without  the  consent  or  aid  of  the  plain- 
tifiF,  of  carrying  this  credit — this  intanjjiljle  right  or  interest — belonging  to 
the  plaintiff  beyond  Ruch  bounds.  This  intangible  right  or  interest  must  of 
necessity  remain  with  the  corporation,  and  is  never,  constructively  or  other- 
wise, in  the  possession  of  an  agent.  If  this  were  not  so,  and  it  were  possi- 
ble to  conceive  that  any  agent  of  this  •  entity ' — this  corporation,  outside  the 
bounds  of  the  sovereignty  which  created  it--could  in  fact  possess  this  intan- 
gible right  or  interest,  it  would  be  interesting  to  know  wliich  of  its  agents 
possess  it,  and  in  how  many  of  the  states  of  this  Union  it  is  so  possessed  at 
one  and  the  same  time.  It  must  be  taken  to  the  state  of  Massachusetts  be- 
fore it  can  be  there  subject  to  the  jurisdiction  of  that  state.  ■  The  principle 
found  in  the  Codes  of  all  enlightened  nations  is  that  jurisdiction,  to  be  riglit- 
fully  exercised,  must  be  founded  upon  the  presence  of  the  person  or  thing  in 
jrespect  to  which  the  jurisdiction  ia  exerted  within  the  territory.'  To  say 
that  it  is  possible  for  a  legislature  to  enact  that,  because  an  agent  of  this 
stable  entity  is  within  its  borders,  this  intangible  interest  or  right,  which  is 
inseparable  from  the  corporate  body,  is  also  there,  is  simply  to  say  that  the 
legislature  may  enact  that  any  other  species  of  property  actually  in  the  state 
of  New  York  is  also  within  the  jurisdiction  of  Massachusetts  for  the  purpose 
of  appropriation  or  taxation  or  otherwise.  I  am  aware  of  the  holding  in  cases 
cited  and  before  referred  to  as  Barr  v.  King  and  Bank  v.  Huntington,  but 
the  doctrine  declared  in  those  cases  has  never  been  approved  in  this  state. 
Justice  Andrews,  in  Plimpton  v.  Bigelow,  refers  to  these  cases,  but  not 
with  approval.  He  says,  ■  We  do  not  enter  into  this  question  here.'  And 
in  the  light  of  what  this  learned  justice  does  say  in  that  case,  and  hold  to  be 
the  true  principle  for  decision  of  the  matters  involved  in  thai  case,  it  is  very 
difBcult  to  see  how  it  can  ever  be  lield  in  this  state  that  a  corporation  may 
send  by  its  agent,  to  places  where  it  cannot  itself  go,  these  intangible  rights 
and  interests  to  subject  them  to  a  foreign  jurisdiction.  In  theory  it  seems 
impossible,  and  in  practice,  if  such  practice  were  permissible,  considering 
the  vast  affairs  of  this  class  of  corporations  and  the  territory  covered  by  their 
agents,  confined  to  no  one  hemisphere  even,  the  peril  and  burden  attending 
the  citizen  of  the  state  where  such  corporation  is  domiciled  would  be  incal- 
culable. Tliat  a  legislature  may  enact  tliat  for  protection  of  its  citizens  a  for- 
eign insurance  company  shall  name  some  person  in  the  state  upon  whom  pro- 
cess may  be  served,  is  reasonable.  That  the  corporation,  touching  any  mat- 
ters of  controversy  between  it  and  any  individual,  may  be  called  by  proxy  into 
the  courts  of  the  state  where  it  so  does  business,  is  also  reasonable.  But  the 
legislature  cannot  transport  the  corporation  itself  into  its  jurisdiction.    No 
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more  can  it  transport  there  the  intangible  interests  and  rights  Inseparable 
from  the  boJy  corporate,  and  as  firmly  fixed  as  the  immovable  domicile  itself. 
If  anything  were  lucking  in  the  case  of  Plimpton  v.  Bigelow  by  way  of  appli- 
cation of  the  principle  there  so  well  reasoned  to  a  case  exactly  like  this,  it  is 
fully  supplied  by  Justice  Daniels  In  Straus  v.  Chicago  Glycerine  Co.,  46 
Hun,  217.     Demurrer  sustained." 

Argued  before  Matham,  F.  J.,  and  Putnam  and  Hkrrick,  JJ. 

G.  A.  Seixas,  for  appellant.  Cantioell  &  Cantvaell,  (Wm.  P.  Cantwell, 
of  counsel,)  for  respondent. 

Mathau,  p.  J.  By  the  demurrer  the  plaintiff  admits  all  the  allegations  of 
fact,  if  any,  in  the  answer  demurred  to;  and  the  first  question  to  be  examined 
on  this  appeal  seems  to  be.  whether  that  part  of  the  answer  inteiposed  as  an 
afBrmative  defense  was  sufflcienl  upon  its  face  to  show  that  the  attachment 
alleged  to  have  been  issued  in  Massachusetts  in  favor  of  creditors  of  the  plain- 
tiff residing  there  was  a  valid  and  effectual  lien  on  the  debt  due  the  plaintiff 
from  the  defendant  on  this  insurance  policy,  so  that,  if  the  defendant  should 
pay  the  plaintiff,  it  would  still  be  liable  to  the  attaching  creditors.  It  is 
quite  clear  that,  if  this  foreign  attachment  hqd  so  far  levied  upon  this  claim 
as  to  suspend  the  plaintiff's  control  over  it,  and  transfer  the  same  to  the  cus- 
tody of  the  law,  in  trust  for  the  payment  of  the  claim  of  the  attaching  cred- 
itors of  the  plaintiff,  that  fact,  properly  alleged,  would  constitute  a  defense  to 
this  action,  either  in  abatement,  if  the  attachment  proceedings  were  still 
pending,  or  in  bar,  if  the  attachment  creditors  had  recovered  the  money  of 
the  defendant,  provitied  the  plaintiff  had  been  properly  before  the  court  in 
the  attachment  proceedings.  Ember  v.  Hanna,  5  Johns.  101;  Donovan  v. 
Hunt,  7  Abb.  Pr.  29;  Martin  v.  RaUroad  Co^  (Sup.)  8  N.  Y.  Supp.  82. 
But  the  defendant,  in  order  to  avail  itself  of  such  a  defense,  must,  in  its  an- 
swer, allege  facts  showing  that  the  foreign  attachment  has  by  its  operation 
divested  the  plaintiff  of  his  right  to  the  control  of  the  property  or  rights  in 
action  upon  which  it  is  levied  or  claimed  to  have  operated,  and  that  under  It 
jurisdiction  has  been  acquired  of  the  person  of  the  plaintiff  and  of  the  prop- 
erty, or  at  least  of  the  property  which  is  within  the  jurisdiction  and  control 
of  the  attaching  tribunal.  The  answer  does  not  allege  that  the  attachment 
was  served  on  the  plaintiff,  and  it  in  effect  admits  that  the  plaintiff  is  a  non- 
resident of  the  state  of  Massachusetts,  and  that  the  domicile  of  the  defendant 
is  in  the  state  of  Kew  York,  and  that  the  policy  was  issued  in  this  state  to 
the  plaintiff  on  property  in  this  state,  where  the  loss  occurred;  but  it  alleges 
that  by  reason  of  certain  provisions  of  the  laws  of  Massachusetts  the  defend- 
ant was,  by  complying  with  the  laws  of  that  state,  authorized  to  do  business 
therein;  that  the  defendant  had  complied  with  such  laws,  and  had  an  agency 
in  that  state,  on  whom  legal  process  could  be  served ;  and  that  the  process  of 
attachment  was  served  on  the  agent  of  the  defendant  in  the  state  of  Massa- 
chusetts. No  other  service  is  alleged  in  the  answer,  and  no  allegation  is  con- 
tained In  the  same  that  any  actual  seizure  under  the  attachment  was  made 
of  the  claim  of  the  plaintiff  against  the  defendant,  or  that  such  claim  was  in 
that  state;  nor  does  the  answer  allege  as  a  fact  that  the  plaintiff's  claim  on 
which  the  attachment  Is  claimed  to  operate  had  any  existence  in  the  state  of 
Massachusetts. 

Under  the  allegations  of  fact  in  the  answer  we  do  think  that  the  attach- 
ment could  be  held  to  operate  on  the  amount  due  on  this  policy.  It  cannot 
be  claimed  that  the  courts  of  Massachusetts  have  extraterritorial  jurisdiction. 
It  seems  to  be  the  settled  rule  that  the  slate  courts  are  conflnetl  in  the  exer- 
-cise  of  their  jurisdiction  to  the  limits  of  their  own  state,  and  jurisdiction  be- 
tween citizens  of  different  states  is  by  the  federal  constitution  conferred  on 
the  federal  courts.  In  Plimpton  v.  Bigelow,  93  N.  Y.  592,  the  court  says: 
"In  the  case  of  tangible  property,  capable  of  actual  manucaption,  it  must  have 
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an  actaal  titm  within  the  jurisdiotion.  But  credits,  choses  in  action,  and 
other  intangible  interests  are  made  by  the  statute  susceptible  of  seizure  by 
attachment.  The  same  principle,  however,  in  this  case  as  in  the  other,  the 
re* — that  ia,  the  intangible  right  of  interest  to  be  subject  to  attachment — 
must  be  within  the  jarisdiction."  Again,  in  the  same  case,  the  court  says: 
"When  the  defendant  who  owes  a  credit  is  within  the  jurisdiction,  there  is 
no  difficulty,  through  proceedings  tnjt>flr«onam,  iti  reaching  and  applying  it 
in  discharge  of  his  debt  to  the  plaintiff.  But  wliere  he  is  out  of  the  jurisdic- 
tion, and  the  debt  or  duty  owing  to  him  or  the  right  he  possesses  exists 
against  some  person  within  the  jurisdiction,  attachment  laws  fasten  upon 
that  circumstance,  and,  by  notice  to  the  debtor  or  person  owing  the  duty  or 
representing  the  rigiit,  impound  the  debt,  duty,'Or  right  to  answer  the  obli- 
gation which  the  attachment  proceeding  is  intended  to  enforce. "  The  an- 
swer in  this  action  does  not,  in  terms,  charge  that  the  plaintiff  had  a  debt 
due  him  from  the  insurance  company  in  the  state  of  Massachusetts;  nor  can 
it  be  inferred  from  the  answer,  except  from  the  fact  that  the  defendant, 
while  chartered  by  the  laws  of  New  York,  and  domiciled  in  that  state,  hav- 
ing its  principal  place  of  business  there,  had  established  an  agency  in  the 
state  of  Massachusetts.  There  seems  no  warrant  for  holding  that  the  defend- 
ant owed  this  debt  for  the  purpose  of  attachment  in  all  the  states  of  this 
Union  where  it  had  an  agency,  and  that  the  situs  of  the  debt  was  wliere  the 
defendant  saw  fit  to  locale  a  person  on  whom  process  against  the  defendant 
might  be  served.  In  discussing  the  question  of  the  location  of  a  corporation 
for  the  purposes  of  an  attachment,  Andrews,  J.,  in  Plimpton  v.  Bigelow, 
mpra,  says:  "If  the  corporation,  by  having  its  offlcers  and  by  transacting 
business  in  a  s^te  other  than  its  domicile  of  origin,  is  deemed  to  be  itself 
present  as  an  entity  in  such  foreign  state,  to  the  same  extent  and  in  the  same 
sense  as  it  is  present  in  the  state  which  created  it,  it  may  be  conceded  that 
its  shares  might  properly  be  attached  in  such  foreign  jurisdiction.  But  we 
regard  tiie  principle  to  be  too  familiarly  settled  by  repeated  adjudication  of 
the  federal  and  state  courts  to  admit  of  further  controversy,  that  a  corpora- 
tion has  its  domicile  and  residence  alone  within  the  bounds  of  the  sovereignty 
which  creiited  it,  and  that  it  is  incapable  of  passing  personally  beyond  that 
jurisdiction."  Again,  as  to  personal  property  consisting  of  debts,  choses  in 
action,  and  contracts,  the  situs  seems  to  be  th;it  of  the  residence  of  the  cred- 
itors. In  Williams  v.  Ingersoll,  89  N.  Y.  523,  Earl,  J.,  says:  "A  debt  al- 
ways, under  general  jurisprudence,  has  its  situi  either  at  the  domicile  of  the 
creditor,  or  where  the  written  obligation  upon  which  it  is  due  is  held,  and 
not  at  the  sittis  of  the  debtor."  It  follows,  therefore,  that,  in  the  absence  of 
any  special  provisions  of  law,  this  debt  from  the  defendant  to  the  plaintiff  on 
the  policy  in  question  had  its  sitris  in  the  state  of  New  York,  and  could  not 
be  reached  under  an  attachment  issued  under  the  laws  of  Massachusetts,  as 
there  was  no  property  in  that  state  upon  which  the  attachment  was  or  could 
be  served,  and  no  personal  service  of  the  attachment  on  the  plaintiff. 

But  it  is  insisted  by  the  appellant  tliat  the  answer  alleged  the  jurisdiction 
of  the  Massachusetts  court,  and  the  full  and  complete  control  of  the  property 
under  the  attachment.  The  difficulty  of  that  contention  is  that  tlie  allegiitions 
(rf  this  character  in  the  answer  are  conclusions,  and  not  allegations  of  fact. 
While  the  demurrer  admits  all  the  allegations  of  facts  in  the  pleadings  to 
which  it  is  interposed,  it  does  not  admit  the  conclusions,  either  of  fact  or  law, 
set  out  in  the  pleading.  In  Anyell  v.  Van  Schaiok,  (Sup.)  9  N.  Y.  Supp. 
571,  the  court,  in  discussing  the  manner  of  pleading  foreign  statutes,  uses 
this  language:  "After  setting  forth  the  foreign  statutes,  and  averring  that 
they  were  the  whole  of  the  law  of  the  state  of  Pennsylvania  relating  to  the 
subject,  the  pleader  alleges  that  by  such  stiitutes  the  plaintiff  was  absolutely 
prohibited  from  exercising  his  trade  without  a  license,  and  that  he  was  pro- 
hibited by  such  statutes  from  recovering  in  this  action.    But  these  averments 
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are  mere  inferences  and  dedactions  drawn  from  the  statute,  and  are  not  in 
any  sense  allegations  of  fact.  In  interposing  a  demurrer,  the  plaintiff  did 
not  thereby  admit  the  construction  put  upon  the  statute  by  the  pleading  de- 
murred to,  or  the  correctness  of  the  inference,  but  only  the  truth  of  such  facts 
as  were  properly  stated  in  the  answer."  This  language  is  Identical  with  that 
used  by  the  court  of  appeals  in  Bogardus  v.  Insurance  Co.,  101  K.  Y.  337, 4 
N.  E.  Bep.  522.  In  tlie  case  at  bar  the  defendant  has  omitted  entirely  the 
provisions  of  the  Massacliusetts  statute,  or  any  appropriate  reference  thereto, 
as  facts,  but  states  only  the  conclusions  which  the  pleader  draws  from  such 
statutes.  This  we  think  insufficient,  and  the  demurrer  to  such  answer  does 
not  adroit  the  conclusions  of  the  pleader.  But  if  it  could  be  held  that  the . 
Massachusetts  statutes  are  sufiSciently  pleaded  in  the  answer,  still,  as  the  situs 
of  the  claim  of  the  plaintiff  is  in  the  state  of  New  York,  where  the  plaintiff 
resides,  and  where  the  defendant  has  its  domicile  or  origin,  and  where  the 
contract  of  insurance  between  the  plaintiff  and  defendant  was  made,  and  no 
personal  service  in  the  attachment  proceedings  having  been  made  on  the 
plaintiff,  it  would  seem  to  follow  that  he  was  not  before  the  court  in  such  at- 
tachment, and  that  no  jurisdiction  over  his  person  or  property  was  acquired 
in  such  attachment  proceedings.  If  this  be  so,  the  plaintiff  had  no  iiearing 
or  opportunity  to  be  heard  on  this  attachment  proceeding,  and  no  statute  that 
the  legislature  of  Massachusetts  could  enact  could  deprive  the  plaintiff  of  bis 
interest  in  this  policy  under  the  provisions  of  section  1  of  the  fourteenth 
amendment  of  the  constitution  of  the  United  States,  which,  among  otiier 
things  provides:   "Nor  shall  any  state  deprive  any  person  of  life,  liberty,  or 

?roperty  without  due  process  of  law. "  It  had  been  held  in  Stuart  t.  Palmer, 
4N.  Y.  191,  that  "due  process  of  law  requires  an  orderly  prq|;eeding,  adapted 
to  the  nature  of  the  case,  in  which  the  citizen  has  an  opportunity  to  be 
heard,  and  to  defend,  enforce,  and  protect  his  rights.  A  hearing  or  an 
opportunity  of  being  heard  is  absolutely  essential.  We  cannot  conceive  of 
dueprocess  of  law  without  this."  In  Martinv.  Railroad  Co.,  (Sup.)3  N.  Y. 
Snpp.  83,  Learned,  J.,  says:  "It  seems  hardly  necessary  to  argue  that  a 
judgment  which  deprives  a  man  of  bis  property  cannot  lawfully  be  recovered 
without  notice  to  him.  We  do  not  mean  tliat  agHinst  absent  debtors  the  law 
may  not  authorize  an  attachni.ent  of  the  alleged  debtor's  property.  It  may 
thereby  acquire  jurisdiction  of  the  thing,  but,  in  order  to  make  the  jurisdic- 
tion perfect,  it  muse  give  due  notice  to  the  owner  before  it  attempt  to  divest 
his  title."  But  in  this  case  the  proceedings  in  rem  seem  to  have  been  insti- 
tuted and  property  seized,  and  the  only  defect  was  in  giving  notice  to  tlie 
owner.  In  the  case  at  bar  no  proceeding  in  rem  was  operative  in  the  state 
of  Massachusetts.  The  rea  was  not  witliin  that  state.  It  was  but  a  rigiit  in 
action  against  tlie  defendant,  and  the  situs  of  that  riglit  was  in  New  York, 
and  the  process  of  the  Massachusetts  court,  which  can  operate  only  in  that 
state,  did  not  attach  to  It  in  this  state,  or  operate  to  bring  either  the  plaintiff 
or  his  interest  in  this  policy  within  the  jurisdiction  of  the  laws  of  the  process 
of  the  courts  of  the  state  of  Massachusetts.  The  answer,  therefore,  as  to  the 
new  matter  did  not  constitute  a  defense  to  this  action,  and  the  demurrer 
thereto  was  properly  sustained,  and  judgment  for  the  plaintiff  upon  the  de- 
murrer was  proper,  and  should  be  atUrmed.  Judgment  affirmed,  with  costs. 
All  concur. 


In  re  One  Hundred  and  Eiohtt-First  Street. 

In  re  Fitzgerald. 

(Supreme  Court,  Oeneral  Term,  First  Department,    February  18, 1893.) 

ElMiNBNT  Domain— Opbkino  Award  of  CJommissioneks— Stipulations. 

A  nominal  award  was  made  by  commissioners,  in  a  street-opening  proceeding,  to 


nnknown  owners.    Afterwards  an  owner,  who  had  not  appeared  before  the  oom- 
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mtMlonera,  was  by  mistake  allowed  to  come  in  and  show  that  she  was  entitled  to 
a  substantial  award,  on  condition  that  she  should  claim  only  the  value  of  the  land 
as  it  existed  at  the  time  o{  the  orif^inal  assessment,  so  that  the  burden  of  the  sub- 
sequent increase  in  value  of  the  lands  would  not  be  imposed  on  the  assessed  prop- 
erty owners  t>ecause  of  her  mistalce,  to  which  oonditioa  she  assented.  Held,  that 
she  was  thereby  estopped  from  claiming  interest  on  the  award  subsequently  made 
to  her. 

Appeal  from  special  term,  New  York  connty. 

Proceedings  to  open  ISlst  street  between  Tenth  and  Eleventh  avenues  in 
the  city  of  New  York.  From  an  order  conlirming  the  report  of  commis* 
sioners  of  estimate  and  assessment,  Martha  J.  Fitzgerald  appeals.  Affirmed. 
For  former  reports,  see  12  N.  Y.  Supp.  845,  and  17  K.  Y.  Supp.  917. 

Argued  before  Van  Bbukt,  P.  J.,  and  Lawrence,  J. 

Peter  B.  Olney,  for  appellant.  Deming  &  Logan,  for  respondents  Charles 
Ctaesbrough  and  Henry  Trowbridge.  Cheis.  D.  Ingersoll,  for  respondents 
United  States  £x>an  Commissioners.  William  H.  Clark,  {John  P.  Dunn-,  of 
coonsel,)  for  the  corporation. 

Van  Brunt,  P.  J.  In  April,  1884,  the  corporation  counsel  gave  notice 
of  a  motion  for  the  appointment  of  commissioners  of  estimate  and  assess- 
ment in  this  proceeding.  In  May  such  commissioners  were  appointed.  In 
July,  1888,  the  commissioners  made  and  flled  their  report,  and,  no  objection 
being  made  (hereto,  in  December,  1888,  the  same  was  confirmed  at  a  spe- 
cial terra  of  the  supreme  court.  In  and  by  said  report  the  commissioners! 
awarded  for  the  lands  within  the  line  of  the  street  to  unknown  owners  four; 
dollars,'  and  assessed  said  award  and  costs  upon  the  adjacent  property.  In' 
January,  1890,  the  appellant,  Fitzgerald,  gave  notice  of  a  motion  for  the' 
opening  of  said  report  and  order  of  confirmation  upon  the  ground  of  mis- 
take on  her  part  in  not  appearing  before  the  commisKioners,  and  that  the 
commissioners  be  required  to  make  for  the  land  owned  by  her  a  substantial 
award.  This  application  whs  opposed  upon  the  part  of  some  of  the  property 
owners,  but  was  granted  on  the  23d  of  April,  1890.  An  appeal  was  taken 
by  said  property  holders  to  the  general  term,  and  the  general  term  uiKrmed 
the  order  on  condition  that  Mrs.  Fitzgerald  would  stipulate  to  claim  only 
the  value  of  the  land  as  it  existed  at  the  time  of  the  original  assessment. 
The  reason  for  thus  restricting  the  appellant's  claim,  as  appears  by  the 
opinion  of  the  general  term,  was  because  of  the  claim  made  upon  the  part 
of  the  property  owners  who  would  be  assessed  for  the  land  taken,  that  the 
granting  of  the  relief  desired  to  Fitzgerald  would  operate  as  an  injustice 
to  them,  in  that  the  property  taken  for  the  improvement  since  the  original 
proceedings  were  commenced  and  the  appraisals  made  had  increased  in  value, 
and  for  such  increase  an  assessment  would  be  levied  upon  them  which 
they  would  not  have  been  required  to  pay  had  the  mistake  not  occurred. 
This  position  the  court  tiiougtit  well  taken,  and  accordingly,  as  a  condition 
of  granting  the  relief,  and  in  order  to  avoid  all  question  of  the  power  of  the 
court  to  modify  the  order  in  the  manner  suggested,  and  to  restrict  the  claim 
of  the  appellant  to  the  value  of  the  land  at  the  time  of  the  original  assess- 
ment, compelled  her  to  stipulate  that  she  would  claim  before  the  commis- 
sioners only  the  value  of  the  land  as  it  existed  at  the  time  of  the  original 
assessment,  and  nut  its  value  at  the  present  time;  and,  the  appellant  having 
given  said  stipulation,  the  order,  as  modified  by  such  stipulation,  was  af- 
firmed, without  costs.  An  appeal  was  taken  from  the  order  of  the  general 
term  to  the  court  of  appeals,  which  was  affirmed  in  April,  1891.  27  N.  £. 
Bep.  852,  mem.  In  June.  1890,  notice  of  hearing  before  the  commissioners 
was  given  by  the  corporation  counsel,  and  several  meetings  were  subsequently 
had,  extending  to  the  30th  of  January,  1891,  at  several  of  which  testimony 
was  takt  n  as  to  tlie  viilue  of  the  land  owned  by  the  appellant,  Fitzgerald. 
It  was  claimed  hefure  tlie  commissi'^ners  that  Mrs.  Fitzgerald  was  not  only  en- 
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titled  to  her  award  for  the  value  of  the  land  as  it  existed  at  the  time  of  the 
original  assessment,  but  to  interest  upon  the  same.  This  claim  was  re- 
jected by  the  commissioners,  and  tliey  made  an  award  to  the  appellant  for 
the  value  of  the  land  as  of  the  time  of  the  original  assessment,  nnd  made 
their  report  accordingly.  Upon  the  motion  to  confirm  the  report,  objection 
was  made  by  the  appellant  because  of  the  failure  to  allow  interest;  but,  not- 
withstanding such  objection,  the  report  was  conflrnied,  and  from  the  order 
of  conOrmation  this  appeal  is  taken.  It  was  not  the  intention  of  the  general 
term,  in  opening  the  proceedings  and  allowing  the  appellant  to  present  her 
claim  to  the  commissioners,  that  she  should  recover  anything  more  than  she 
would  have  recovered  had  she  presented  her  original  claim.  It  was  deemed 
by  the  court  that  this  was  the  only  just  disposition,  to  be  made  of  the  pro- 
ceedings, and  they,  therefore,  as  the  condition  of  granting  the  favor  of  al- 
lowing her  to  go  before  the  commissioners,  required  that  she  should  be  re- 
quired to  stipulate  to  claim  only  the  value  of  the  land  as  of  the  time  of  the 
original  assessment.  This  was  all  that  the  parties  who  were  liable  to  be  as- 
sessed therefor  should  iu  equity  be  called  upon  to  pay.  This  was  clearly  equita- 
ble, and  the  appellant  accepted  the  condition,  and  made  the  stipulation.  If 
she  was  dissatisfied  with  its  terms,  she  need  not  have  accepted  the  same.  The 
chtim  now  presented,  that  interest  upon  this  award  should  be  allowed,  cer- 
tainly is  not  in  harmony  either  with  the  stipulation  or  the  order  of  the  court; 
and  it  certainly  was  not  intended  by  the  court  that  any  such  recovery  should 
be  had,  even  if  it  was  possible  that  it  might  be  had.  It  is  certain  that  the 
adjacent  property  owners  should  not  be  involuntarily  mulcted  in  the  amount 
of  the  interest  upon  this  award,  and  there  is  no  other  source  from  which  it 
could  have  been  collected,  and  it  was  for  the  purpose  of  preventing  an  in- 
justice of  this  kind  that  the  court  required  the  stipulation  upon  the  part  of 
the  appellant  as  a  condition  of  granting  the  relief.  We  think,  theiefore, 
that  the  order  should  be  afiBrmed,  with  costs. 


Jehnettk  v.  Sullivan. 
(Supreme  Court,  Oeneral  Term,  Third  Department.  .  March  16, 1893.) 

BSKACE  or  Fbomisb  to  Marht — Seduction — Evidbncb. 

In  an  action  for  breach  of  promise  to  marry,  in  which  defendant  expressly  de- 
nied the  promise,  evidence  of  sexual  intercourse  between  plaintiff  and  defendant, 
and  the  resulting  motherhood  of  plaintUt,  is  competent  on  her  behalf,  though  not 
alleged  in  the  complaint. 

Appeal  from  circuit  court,  Clinton  county. 

Action  by  Helen  M.  Jennette  against  John  A.  Sullivan.  From  a  Judg- 
ment for  plaintift,  defendant  appeals.    Affirmed. 

Argued  before  Putnam  and  Herbick,  J  J. 

Shedden  <t  Booth,  for  appellant.  Weeds,  SmitJi  di  Conioay,  for  respond- 
ent. 

Herriok,  J.  This  is  an  action  for  breach  of  promise  of  marriage.  The 
complaint  merely  alleges  the  promise  and  its  breach.  The  answer  is  a  de- 
nial. The  jury  at  the  trial  found  a  verdict  for  the  plaintiff  in  the  sum  of 
91,500.  The  only  questions  argued  before  us  upon  this  appeal  are  in  rela- 
tion to  the  reception  of  evidence  of  sexual  intercourse  between  the  plaintiff 
and  defendant,  and  the  charge  of  the  court  that  the  jury  had  the  right  on 
tlie  question  of  damages  to  take  into  consideration  the  seduction  of  the  plain- 
tiff, if  they  determined  tliat  the  seduction  was  caused  by  tiie  engagement  of 
marriage;  and  also  that  the  damages  awarded  by  the  jury  were  excessive. 
The  grounds  of  objection  to  the  evidence  of  sexual  intercourse  were  that  it 
was  immaterial,  and  that  there  was  no  allegation  in  the  complaint  of  illicit 
intercourse  or  seduction.     It  was  denied  by  the  defendant  in  his  answer,  and 
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also  when  upon  the  stand  as  a  witness,  that  he  ever  promised  to  marry  the 
plaintiff,  or  that  there  was  ever  any  engagement  of  marriage  between  them. 
The  question  as  to  whetlier  there  was  any  such  engagement  was  sharply  lit- 
igated upon  tlie  trial.  It  needs  no  citation  of  authorities  to  sliow  that,  where 
the  promise  of  marriage  is  denied,  it  may  be  found  by  circumstances,  by  at- 
tentions bestowed,  tbe  nature  and  description  of  tliose  attentions,  the  inti- 
macy between  the  parties,  their  relation  with  and  t>eliHvior  to  each  otlier. 
As  a  part  of  the  history  of  tbe  relations  between  the  plaintiff  and  defendant, 
and  wliere  an  express  promise  to  marry  is  denied  by  the  defendant,  it  seems 
to  us  competent  to  prove  sexual  intercourse  and  resulting  molherhooil  of  the 
plaintiff,  although  not  alleged  in  the  complaint;  and  that  the  jury  have  a 
riglit  to  consider  such  evidence  on  the  question  of  damages.  Wells  y.  Padg- 
ett. 8  Barb.  323;  Hotohkins  v.  Hodge,  38  Barb.  117;  Kniffen  v.  MeVonnell, 
30  N.  Y.  285.  The  damages  awarded  by  the  jury  do  not  seem  to  be  ex- 
cessive for  a  cause  of  action  such  as  tiiis,  and  the  judgment  should  not  be 
disturbed  because  of  that  amount.  Let  the  judgment  be  affirmed,  with  costs 
and  printing  disbursements  to  the  respondent. 


UVSSES  V.  AUSABLE  Obanitb  Wobkb  et  al. 
(Supreme  Court,  OeJiffral  Term,  Third  Department    March  15, 1882.) 

AOTIOKB  AOAISBT  CiTT  OT  NEW  YORX— JUBISDICTIOX  OV  SOPRBME  CoURT. 

Laws  1S82,  o.  410,  (OoDSolidation  Act,)  i  1108,  providing  that  the  sapreme  coart 
in  the  first  judicial  district  and  tbe  court  of  common  pleas  and  superior  court  of 
New  York  city  shall  have  exclusive  jurisdiction  of  all  actions  or  special  proceed- 
ings wherein  such  city  is  a  party.  Is  in  conflict  with  Const  art.  6,  $  6,  providing 
that  "there  shall  be  tbe  existing  supreme  court,  with  general  jorisdlotion  in  law 
and  equity, "  and  is  therefore  void. 

Appeal  from  special  term,  Essex  county. 

Action  by  Almon  H.  Mussen  against  the  Ansable  Granite  Works  and 
others.  A  demurrer  to  the  complaint  was  sustained,  and  plaintiff  appeals. 
Reversed. 

Argued  before  Putnam  and  Herriok,  JJ. 

A.  W.  Boynton,  tox  appellant.  Corbin  A  Rouse,  {F.  A.  Rowe,  of  counsel,) 
for  respondents. 

Herrice,  J.  The  plaintiff  and  appellant  brings  this  action  to  enforce  a 
lien,  given  by  chapter  315  of  the  Laws  of  1878,  against  certain  funds  in  the 
treasury  of  the  city  of  New  York,  alleged  to  be  due  and  belonging  to  the  de- 
fendant and  respondent  the  Aosable  Granite  Works.  The  city  of  New  York 
is  made  a  party  defendant,  and  is  served  with  a  summons  and  notice  of  the 
object  of  the  action.  The  venue  of  the  action  is  laid  in  Essex  county,  in  the 
fourth  judicial  district.  The  respondent,  the  Ausable  Granite  Works,  de- 
murred to  the  complaint  on  the  grounds  that  tbe  supreme  court  in  the  fourth 
judicial  district  has  no  jurisdiction  in  this  action;  that  the  supreme  court  in 
the  first  judicial  district,  the  court  of  common  pleas,  and  the  superior  court 
in  and  for  the  city  and  county  of  New  York  have  exclusive  jurisdiction  of 
tliis  action;  and  that  the  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  The  demurrer  was  sustained  in  tlie  court  below,  on  the 
ground  that  the  supreme  court  has  no  jurisdiction.  The  demurrer  as  to  juris- 
diction and  the  decision  in  the  court  below  are  based  on  section  1103,  c.  410,  . 
Laws  1882,  reading  as  follows:  "The  supreme  court  in  the  first  judicial  dis- 
trict, the  court  of  common  pleas,  and  the  superior  court  shall  have  exclusive 
jurisdiction  of  all  actions  or  special  proceedings  wherein  the  mayor,  alder- 
men, and  commonalty  .thereof  are  made  a  party  defendant."  The  constitu- 
tion (article  6,  §  6)  provides  that  "there  shall  be  tiie  existing  supreme  court, 
with  general  jur^dictiou  in  law  and  equity."    That  is  a  provision  as  to  the 
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supreme  court  db  a  whole.  Its  jurisdiction  is  as  wide  as  the  boundaries  of  the 
state,  and  every  person,  natural  or  artificial,  within  such  boundaries,  is  sub- 
ject to  that  jurisdiction.  For  convenience  in  the  transaction  of  business,  the 
state  has  l>een  divided  up  into  districts;  but  the  court  in  each  district  is  the 
supreme  court  of  the  state,  and  each  has  the  same  power,  no  more  or  less  than 
the  other.  It  is  the  power  and  jurisdiction  of  the  supreme  court;  not  the 
supreme  court  of  tlie  first  judicial  district,  or  the  fourth  judicial  district,  bat 
the  supreme  court  of  the  state.  The  jurisdiction  is  given  to  each  and  every 
part  of  the  supreme  court,  each  possessing  all  the  power  granted  to  the  court; 
and  to  confine  jurisdiction  in  certain  classes  of  cases  to  one  part  of  the  court 
is  to  deprive  the  rest  of  the  court  of  its  jurisdiction,  or  to  limit  or  qualify  it. 
The  jurisdiction  is  general,  unlimited,  and  unqualified,  and  tlie  legislature  has 
no  power  to  limit  or  qualify  it.  People  v.  Board  ofSup'rs  of  Wayne  Co., 
(Sup.)  2  N.  Y.  Supp.  555;  People  v.  Nichols,  79  N.  Y.  682.  And  any  act  of 
the  legislature  whicli  deprives  the  court  of  the  jurisdiction  it  bad  at  the  time 
of  the  adoption  of  the  constitution,  of  limits  or  qualifies  it,  is  uncoustitntional 
and  void.  Alexander  v.  Bennett,  60  N.  Y.  204;  Brooklyn  v.  New  York,  25 
Hun,  612;  Popfinger  v.  Tutte,  102  N.  Y.  42,  6  N.  E.  Eep.  259;  Hutkoff  v. 
Demorest,  108  N.  Y.  380,  8  N.  E.  Rep.  899.  If  the  act  in  question  is  valid, 
the  supreme  court  in  each  district  or  county  can  be  given  exclusive  jurisdic- 
tion in  cases  where  the  defendant  is  a  resident  of  such  district  or  county.  It 
exclusive  jurisdiction  can  be  given  in  one  class  of  cases,  it  can  in  any;  'and 
thus  the  court  stripped  largely  of  the  powers  heretofore  exercised  by  it,  and 
made  a  court  of  limited  and  special,  instead  of  general,  jurisdiction.  The 
suitor  also  has  riglits,  under  this  section  of  the  constitution,  tliat  cannot  be 
taken  away  from  him.  He  has  the  right  to  go  in  the  supreme  court  anywhere 
for  relief;  to  apply  to  the  court,  not  to  a  particular  member  or  territorial 
division  of  it.  He  cannot,  by  legislative  enactment,  be  compelled  to  go  before 
a  particular  member  of  it,  or  to  a  specific  county,  although  the  court,  in  the 
exercise  of  its  power,  may,  in  furtherance  of  justice,  subsequently  send  him 
him  there;  but  he  has  a  right  to  apply  to  it  for  relief  wherever  witliin  the 
limit  of  the  state  he  finds  it  exercising  its  functions.  Yet,  if  this  law  is  up- 
held, there  is  nothing  to  prevent  the  legislature  to  compel  any  resident  of  the 
state,  no  matter  where  he  lives,  if  he  seeks  relief  against  a  resident  of  New 
York  city,  because  of  some  transaction  that  took  place  upon  the  St.  Lawrence, 
to  go  to  the  first  judicial  district  in  the  county  of  New  York  for  it ;  for,  if  they 
can  Qompel  suits  against  a  corporation  located  in  the  first  judicial  district  to 
be  brought  there,  they  can  also  compel  suits  against  natural  persons.  If  the 
act  in  question  is  to  be  regarded  simply  as  fixing  the  venue  in  the  kind  of 
actions  in  question,  it  is  open  to  the  same  objection.  The  term  "jurisdiction," 
as  used  in  tlie  constitution,  I  think  means  "jurisdiction"  of  every  kind  that 
a  court  can  possess,  of  the  person,  subject-matter,  territorial,  and  generally 
the  power  of  the  court  in  the  discharge  of  its  judicial  duties.  Among  the 
powers  that  have  been  exercised  by  courts  of  general  jurisdiction  from  time 
immemorial  has  been  the  power  to  change  the  place  of  trial  of  an  action  not 
involving  real  property  in  furtherance  of  justice.  It  was  one  of  the  powers 
exercised  by  the  then  existing  supreme  court  at  the  lime  of  the  adoption  of 
section  6.  art.  6,  of  the  constitution.  The  statute  in  question  scrips  the  court 
of  that  power.  It  confines  the  trial  of  actions  to  which  the  city  of  New  York 
is  made  a  party  to  the  county  of  New  York,  and  prevents  the  court  from  ex- 
ercising its  power  to  change  the  place  of  trial;  and  is,  in  that  regard,  in 
derogation  of  the  powers  granted  and  confirmed  to  the  court  by  the  constitu- 
tion. For  these  reasons  I  think  the  court  below  erred,  and  that  the  judgment 
and  order  appealed  from  should  be  reversed,  with  costs  and  printing  disburse- 
ments in  the  court  below  and  of  this  appeal;  the  defendant  and  respondent  to 
have  leave  to  answer  upon  the  payment  of  such  costs  and  disbursements. 
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PBOPLE  V.  FlTCHBUKG  R.  CO. 

{Supreme  Court,  General  Term,  Third  Department.    March  15,  1392.) 

Costs — Extra  Alix)waiicb — Ettect  or  Stipulation. 

A  stipulation  in  the  submission  of  a  case  that  the  prevailing  party  shall  recover 
costs  will  be  construed  to  include  only  the  ordinal?  taxable  costs,  and  uot  an  extra 
allowance.  In  such  case  the  court  has  no  authority  to  award  an  extra  allowauce 
to  the  prevailing  party.    Fish  v.  Coster,  88  Hun,  64,  followed. 

Case  sabmitted  on  agreed  statement. 

Action  by  the  people  of  the  state  of  New  York  against  the  Fitchburg 
Railroad  Company.  A  judgment  for  plaintiff  on  a  case  submitted  under 
Code  Civil  Proc.  §  1279,  was  reversed  by  the  court  of  appeals,  Hnd  defendant 
movesfor  an  additional  allowance  of  5  per  cent.  Motion  denied.  For  former 
report,  see  15  N.  Y.  Supp.  644. 

Argued  before  Matham,  P.  J.,  and  Putnam  and  Herbick,  JJ. 

Simon  W,  Rosendale,  for  appellant.    T.  F,  Hamilton,  for  the  People. 

Mayuah,  p.  J.  The  Troy  &  Boston  Railroad  Company,  a  corporation 
founded  under  the  laws  of  the  state  of  New  York,  consolidated  with  the 
Fitchburg  KHilroad  Company,  a  corporation  created  under  the  laws  of  the 
state  of  Massachusetts,  and  filed  their  articles  of  consolidation  in  the  office 
of  the  secretary  of  stale  of  the  state  of  New  York.  The  state  of  New  York, 
by  its  officers,  claimed  that  such  consolidated  railroad  company  became  by 
virtue  of  such  consolidation  liable  to  pay  a  franchise  tax  into  the  treasury  of 
the  state  to  the  amount  of  $18,003.25.  This  claim  was  disputed  by  the  rail- 
road company,  and  to  settle  that  controversy  the  parties  made  and  submitted 
a  case  to  this  court  under  the  authority  of  the  section  of  the  Code  above  re- 
ferred  to.  On  the  bearing  on  such  case  at  the  general  term  the  court  gave 
judgment  for  the  plaintiR  for  the  amount  claimed,  and  judgment  was  entered 
for  that  amount  and  tlie  costs  of  an  action.  From  that  judgment  the  defend- 
ant appealed  to  the  court  of  appeals,  when  the  judgment  of  the  general  term 
was  in  all  things  reversed,  and  judgment  absolute  was  ordered  .for  the  de- 
fendant. 29  N.  E.  Rep.  959.  The  defendant  now  asks  for  an  additional 
allowance  of  5  per  cent,  upon  the  amount  claimed  by  the  plaintiff,  under  the 
provisions  of  section  3253  of  the  Code  of  Civil  Procedure.  By  section  1280 
of  the  Code  it  is  provided  the  written  submission  provided  for  in  the  pre- 
ceding section  must  be  filed  with  the  clerk.  "The  tiling  is  a  prasentation  of 
the  submission;  and  thenceforward  the  controversy  becomes  an  action,  and 
each  provision  of  law  relating  to  a  proceeding  in  an  action  applies  to  subse- 
quent proceedings  therein,  except  as  otherwise  prescribed  in  the  next  sec- 
lion."  The  only  provision  in  the  next  section  which  could  in  any  way  bear 
upon  this  question  is  that  which  provides  that  "the  costs  thereof  are  always 
in  the  discretion  of  the  court,  but  costs  cannot  be  taxed  for  any  proceeding 
before  notice  of  trial."  There  is  nothing,  tiierefore,  that  prohibits  the  court 
from  granting  an  extra  allowance  in  tire  provisions  of  section  1281  of  the  Code, 
and  the  same  rule  upon  that  subject  th>it  would  govern  in  ordinary  actions 
would,  under  the  provisions  of  section  1280,  obtain  in  a  submitted  case.  It 
is  true  that  in  granting  an  additional  allowance  on  the  ground  tliat  the  action 
is  difficult  and  extraordinary  the  statute  confines  the  court  to  cases  where  a 
defense  lias  been  interposed.  But  it  has  in  effect  been  held  that,  when  a  con- 
troversy has  been  submitted,  it  carries  with  it  the  idea  of  a  claim  of  some 
kind  on  one  side,  which  is  opposed  and  defended  on  the  other;  and  it  is  a  de- 
fense, within  the  meaning  of  section  3253,  (Kingsland  v.  Mayor,  [Sup.]  4  K. 
Y.  Supp.  685;)  and  that  the  court  may,  in  a  proper  case,  in  the  exercise  of  ita 
discretion,  grant  an  additional  allowance.  But  it  must  be  borne  in  mind  that 
though  by  section  1280  the  controversy,  after  submission,  becomes  an  action, 
yet,  unlike  many  forms  of  actions,  the  costs  of  such  action  upon  a  submission 
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are  by  the  provisions  of  section  1281  always  in  tlie  discretion  of  the  court.  The 
exercise  of  that  discretion,  if  not  restricted  by  the  submission,  would  put  it  in 
the  power  of  the  court  to  deprive  the  prevailing  party  of  all  costs.  But  in  this 
case  the  parties  have  seen  proper  to  control  the  exercise  of  that  discretion  in  the 
court,  by  providing  that  the  prevailing  party  is  to  have  costs.  Thus  tlie  parlies 
have,  so  far  as  tliey  could  by  tlieir  stipulation  of  submission,  abridged  or 
restricted  the  exercise  by  the  court  of  the  discretion  vested  in  it.  If  the  court 
should  reach  the  conclusion  that  in  the  exercise  of  its  discretion  this  was  not 
a  proper  case  to  allow  costs  to  the  prevailing  party,  it  would  nevertheless  be 
called  upon  to  carry  out  the  stipulation  of  the  parties,  unless  that  stipulation 
violated  some  provision  of  law  or  sound  public  policy.  In  the  case  of  Kings- 
land  V.  Mayor,  supra,  the  parties  had  made  no  stipulation  as  to  costs,  and 
the  general  term  granted  an  additional  allowance  in  the  exercise  of  their  dis- 
cretion. In  the  case  at  bar,  as  we  have  seen,  tlie  parties  stipulated  as  to 
costs,  and  we  thinlc  within  the  authorities  that  stipulation  must  be  substi- 
tuted for  the  exercise  of  any  discretion  by  the  court.  In  Fish  v.  Coster, 
28  Hun,  64,  the  parties  stipulated  in  their  submission  of  a  controversy  u|ion 
agreed  state  of  facts  that  the  judgment,  in  favor  of  whichever  party  it  shall 
be,  shall  be  given  with  costs  and  disbursements.  Datis,  J.,  on  an  applica- 
tion for  an  additional  allowance,  says:  "We  do  not  consider  the  question 
whether  this  court  has  power  to  grant  an  additional  allowance,  because,  by 
the  express  terms  of  the  submission,  it  is  provided  that  the  judgment,  in 
favor  of  whatever  party  it  shall  be,  shall  be  given  with  costs  and  disburse- 
ments; and  those  words,  we  think,  were  us^  with  refereuce  to  the  proper 
taxable  costs  in  such  cases."  This  ruling  of  Judge  Davis  was  affirmed  in 
the  court  of  appeals  on  his  opinion  in  92  N.  Y.  627.  We  think  the  case  is 
substantially  identical  in  principle  and  in  the  facts  with  the  one  at  bar.  The 
stipulation  as  to  the  allowance  of  costs,  we  think,  did  not,  in  terms  or  effect, 
embrace  an  additional  allowance,  but  in  effect  did  embrace  the  taxable  costs 
to  the  extent  and  limit  of  costs  to  the  prevailing  party.  The  motion  for 
an  additional  allowance  must  be  denied.  Motion  denied,  with  910  costs  and 
printing  disbursements  to  the  plaintiff. 

Herbick,  .T.  I  concur  out  of  deference  to  the  case  of  Ffah  v.  Coster,  re- 
ferred to  in  the  opinion  of  Mayham,  P.  J.  As  an  original  proposition,  I 
should  entertain  views  directly  the  reverse  of  those  therein  expressed. 

Putnam,  J.  I  also  concur  for  the  reason  stated  by  Judge  Herriok.  In 
my  opinion,  the  stipulation  that  the  prevailing  party  should  recover  costs 
should  be  construed  to  mean  not  only  the  ordinary  taxable  costs  under  section 
8251  of  the  Civil  Code,  but  also  an  extra  allowance  under  section  3253,  if  the 
case  should  prove  difficult,  and  the  proper  court,  in  its  discretion,  should  there- 
after hold  it  proper  to  make  such  allowance.  I  am  unable  to  see  why  the 
stipulation  relieving  the  court  from  the  exercise  of  discretion  as  to  the  ordi- 
nary taxable  costs  should  prevent  the  exercise  of  that  discretion  as  to  an  allow- 
ance. But  the  general  term  of  the  first  district,  in  the  case  of  Fish  v.  Coster, 
have  passed  upon  this  question,  and  arrived  at  a  different  conclusion.  This 
case  was  affirmed  by  the  court  of  appeals.  92  N.  Y.  627.  The  defendant, 
however,  in  whose  favor  the  order  denying  the  extra  allowance  was  made, 
was  appellant,  and  I  presume  the  question  of  the  power  of  the  general  terra 
to  grant  an  allowance  was  not  passed  upon.  The  question  involved,  there- 
fore, remains  undecided  in  that  court.  I  think  it  proper  to  follow  the  holding 
of  the  general  term  of  the  first  district.  The  order  should  state  that  the  denial 
is  upon  tne  ground  that,  the  parties  having  stipulated  as  to  costs,  this  court 
is  not  authorized  to  grant  an  allowance.  Tlie  defendant  will  thus  be  author- 
ized to  submit  the  question  involved  to  the  court  of  appeals. 
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Clark  v.  Lttde. 
(Sitpreme  Court,  Oeneral  Term,  Third  Department    Mareh  15, 1893.) 

1.  Tbiai/— Amekdino  Vbbdict. 

In  an  action  for  the  price  of  floods  sold,  the  conrt  Instrncted  the  ]nry  that  there 
was  no  controversy  as  to  the  amount  due,  to-wlt,  $868.90,  with  Interest  from  a  car- 
tain  date,  the  only  question  beinir  whether  the  sale  was  legal.  The  jury  returned 
a  scaled  verdict:  "We,  the  undersigned  jurors,  find  for  the  plaintiff.  "  Hel/J,  that 
the  court  erred  in  refusing  plaintiff's  motion  to  allow  the  jury  to  retire  and  fix  the 
amount  of  the  verdict,  on  the  ground  that  the  jury  had  separated  overnight,  the 
Jury  not  yet  having  been  dismissed. 

S.  81.ME — Affidavits  of  Juborb. 

'  The  court  also  erred  in  refusing  to  allow  the  verdict  to  be  amended  on  affidavits 
of  all  the  jurors  showing  thai  they  supposed  it  was  unnecessary  to  state  the  amount 
of  the  verdict. 

Appeal  from  Albany  county  court. 

Action  by  £ugene  S.  Cliirk  against  Charles  W.  Lude.  From  an  order 
granting  defendant's  motion  for  a  new  trial,  and  from  an  order  overruling  a 
motion  to  amend  the  verdict,  plaintiff  appeals.    Reversed. 

Argued  before  Putnam  and  Hbrbick,  JJ. 

Thou.  F.  Wilkinson,  for  appellant.    /.  W.  Softer,  for  respondent. 

Heb^iok,  J.  This  action  was  brought  to  recover  8368.90,  the  purchase 
price  of  some  tobacco  alleged  to  have  been  sold  by  plaintiff  to  defendant.  The 
evidence  is  not  before  us,  but  apparently  there  was  no  question  as  to  the 
amount  of  the  claim,  but  as  to  whether  ttiere  was  a  legal  contract  of  sale  be- 
tween plaintifF  and  defendant.  The  court  in  its  charge  to  the  jury  said:  "The 
price  agreed  upon  was  S368.90,  which  amount  the  plaintiff  aslcs  now  to  re- 
cover, with  interest  added  to  it  from  the  1st  of  January.  If  that  contract  was 
a  legal  contract,  plaintiff  is  entitled  to  recover  the  full  amount,  principal  and 
interest,  from  the  Ist  of  January  last,  bectiuse  the  tobacco  by  the  agreement 
was  to  have  l>een  paid  for  during  the  year  1890.  The  only  question  is:  "  Was 
that  a  l^al  contract?"  Ko  exception  was  taken  to  this  charge.  The  jury  re- 
tired, and  the  following  morning  presented  a  sealed  verdict,  in  tliese  words: 
"We,  the  undersigned  jurors,  find  averdict  for  the  plaintiff."  The  plaintiff's 
counsel  requested  the  court  to  direct  the  jury  to  retire  and  fix  the  amount 
tbey  find  for  the  plaintiff,  the  jury  being  yet  present,  not  having  Bnally  sep- 
arated. The  court  refused,  on  the  ground  that  the  jury  had  separated  over- 
night, and  it  was  a  sealed  verdict,  and  stated  that  it  was  irregular  in  not  stat- 
ing any  amount,  and  for  that  reason  he  would  set  it  aside,  and  direct  a  new 
trial;  whereupon  the  motion  of  defendant  to  set  aside  the  verdict,  and  direct 
a  new  trial,  was  granted  on  the  ground  stated  by  the  court.  From  that  or- 
der the  plaintiff  appeals  to  this  court.  After  the  making  of  such  order,  and 
at  the  same  term  of  tlie  court,  the  plaintiff  moved  to  vacate  the  order  setting 
aside  the  verdict,  and  ordering  a  new  trial,  and  to  correct  the  verdict  to  make 
it  conform  to  the  intention  of  the  jury.  Upon  such  motion,  in  addition  to  the 
minutes  of  the  trial,  the  aflSdavits  of  all  the  jurors,  under  objection  by  the  de- 
fendant to  tlie  use  thereof,  were  read,  showing  that  they  supposed  it  was  not 
necessary  to  state  the  amount,  deeming  a  finding  in  favor  of  the  plaintiff  suf- 
ficient to  entitle  him  to  the  recovery  of  the  amount  claimed,  with  interest. 
This  motion  was  also  denied,  and  from  the  order  denying  such  motiftn  the 
plaintiff  has  taken  a  separate  appeal  to  this  court.  Both  appeals  will  be  con- 
sidered togetlier.  The  affidavits  were  properly  received,  to  make  manifest 
what  the  verdict  meant,  not  to  impeach  or  reverse  it.  Dalrymple  v.  Williams, 
63  N.  Y.  361;  Hodgkins  v.  Mead,  (City  Ct.  Brook.)  5  N.  Y.  Supp.  433.  af- 
firmed 119  K.  Y.  166,  23  N.  E.  Kep.  559.  The  amount  of  the  debt  was  un- 
questioned. Whether  or  not  the  plaintiff  was  entitled  to  recover  it  from  the 
defendant  was  a  question  of  fact  for  the  jury,  and  the  only  question  for  them 
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to  pass  upon;  the  amount  of  the  debt  was  the  measure  of  recovery.  They 
were  told  by  the  court  that  the  only  question  for  them  was.  was  the  contract 
a  legal  one?  that  the  amount  was  agreed  upon.  When,  therefore,  the  jury 
found  a  verdict  for  the  plaintiff,  their  meaning  was  plain,  and  it  was  within 
the  power  of  the  court  to  cause  tliem  to  correct  tlie  irregularity.  Hatch  v. 
Attrai,  118  N.  Y.  883,  23  N.  E.  Bep.  549.  And  the  refusal  of  the  court  to 
correct  the  verdict  "on  the  ground  that  the  jury  had  separated  overnight,  and 
it  was^ a  sealed  verdict,"  if  the  court  meant  by  that  that  for  those  reasons  it 
had  no  power  to  send  it  back  for  correction,  was  error.  It  has  been  held  that 
when  a  jury  has  been  authorized  to  bring  in  a  sealed  verdict,  and  has  found 
it,  put  it  in  writing,  sealed  it,  has  separated,  has  come  together  the  next 
morning,  and  given  it,  and  it  has  been  entered  upon  the  minutes  of  the  c6urt, 
yet  it  is  within  the  power  of  the  court  to  send  it  back  to  the  jury  for  cor- 
rection, the  jury  not  yet  having  been  dismissed.  Warner  v.  Railroad  Co., 
52  N.  Y.  437-440.  Here  the  meaning  of  tlie  jury  is  evident.  They  find  for  the 
phiintifl.  The  amount  is  agreed  upon  at  $368.90,  with  interest,  which  is  a 
matter  of  computation;  it  appears  to  be  $15.64, — in  all.  $384.54.  And  when 
the  only  question  in  controversy  has  been  settled  by  the  jury  it  would  be  a 
serious  reflection  upon  the  administration  of  justice  to  say  that  the  case  must 
be  tried  over  again  to  correct  an  informality  that  can  be  corrected  at  once,  to 
make  the  verdict  in  all  respects  conform  to  the  manifest  and  plain  intent  of 
the  jury.  In  a  somewhat  similar  case,  where  no  sura  had  been  specified,  the 
court  of  appeals  uses  this  language:  "The  plaintiff  is  entitled  to  recover  a 
BUDi  certain,  known,  conceded,  if  entitled  to  recover  anything.  The  only 
issue  in  the  case  is  one  as  to  what  the  contract  was,  and,  if  not,  what  the 
plaintiff  alleged  it  to  be;  then  the  defendant  was  entitled  to  a  verdict  This 
is  acquiesced  in  and  conceded  by  the  defendant.  The  judge  so  chargres, 
and  states  the  precise  sum  tliat  the  plaintiff  is  entitled  to  if  he  has  a  verdict 
in  his  favor.  The  jury  agree  upon  a  verdict,  and  write  it  down  in  favor  of 
the  plaintiff,  in  accordance  with  tlie  agreement  arrived  at  by  them,  and  they 
agree  upon  the  sum  named  by  the  court.  In  such  a  case  of  absolute,  uncon- 
tradicted facts,  where  a  certain,  definite,  conceded  amount  follows  a  verdict 
for  the  plaintiff  as  certainly  as  the  night  follows  the  day,  it  seems  to  me  a 
mere  travesty  or  mockery  of  justice  to  bold  that  no  legal  verdict  has  been  ar- 
rived at,  that  the  court  is  powerless  to  aid,  and  that  the  plaintiff  must  lose 
the  benefit  of  the  trial,  and  tlie  verdict  actually  agreed  upon,  and  both  parties 
must  be  put  to  tlie  expense  of  proceeding  de  novo  to  a  trial  of  the  cause."  In 
that  case  the  court,  some  days  after  the  verdict  was  reached,  corrected  the 
verdict  itself.  Hodgktns  v.  Mead,  119  N.  Y.  166-171,  23  N.  E.  Rep.  559. 
See,  also,  Bohl^  v.  Railroad  Co..  121  N.  Y.  546,  24  N.  E.  Bep.  932;  ISegelke 
V.  Finan,  (Sup.)  1  N.  Y.  Supp.  881.  The  orders  of  the  county  court  must 
be  reversed,  and  the  plaintiff  have  judgment  on  the  verdict  as  corrected  for 
the  sum  of  $384.54,  with  the  printing  disbursements  and  the  costs  of  one  ap- 
peaL 


MoCORHICE  V.  CiTT  OF  AMSTERDAM. 
(Supreme  Court,  C^eneral  Term,  Third  Department.    March  15, 1893.) 

MDSICIPAI.  C30KPORATIO.\8 — DEFSCTrVK   StbEKTS— EVIDBSCK. 

A  highway  within  the  corporate  limits  of  a  city,  designated  as  a  **  street, "  used  as 
such  for  more  than  20  years,  having  a  well-defined  road-way  and  sidewalk,  and 
water-main,  lamps,  and  sewers  paid  for  by  the  cily,  which  has  been  improved  by 
the  city,  and  wbioh  has  lOU  or  more  residents  thereon,  is  a  street  for  whose  defective 
condition  the  city  wiU  be  liable  to  persons  injured. 
Same— TTnimprovablb  Strbets— FiiLURE  to  Uesiqnatk  on  Map. 

Amsterdam  City  Charter,  S  88,  provides  that  the  common  council  shall  designate 
on  the  city  map  all  such  streets  as  cannot  be  put  in  proper  condition  for  general 
travel  without  too  great  expense,  after  which  the  city  shall  not  be  liable  for  acci- 
dents or  injuries  to  persons  caased  by  their  defective  condition.   Held,  that  the  bor- 
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den  of  proof  Is  on  the  eity  to  sbci^  oompUance  witb  such  proTision.'Bnd  that,  In  the 
absence  of  such  evidence,  it  will  be  presumed  that  the  city  has  not  so  designated  a 
street  on  which  plaintiff  received  an  injury,  but  has  elected  to  treat  the  same  as 
one  of  tite  streets  for  which  it  was  responsible. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Isabella  McCormick  against  tbe  olty  of  Amsterdam  to  recover 
damages  for  personal  Injuries  caused  by  the  defective  condition  of  a  street. 
From  a  judgment  for  plaintiff,  defendant  appeals.     AfBrmed. 

Argued  before  Putnam  and  Herhick,  JJ. 

Louia  H.  Reynolds,  (or  appellant    A.  B.  Flaiuhurgh,  for  respondent. 

Herrick,  J.  The  principal  question  discussed  upon  this  appeal  was  as  to 
whether  tbe  place  called  "John  Street,"  in  the  city  of  Amsterdam,  is  a  public 
street  over  which  the  defendant  had  custody  and  control,  and  for  whose  condi- 
tion it  is  responsible.  The  testimony  shows  that  it  was  at  the  time  of  the  acci- 
dent which  is  the  foundation  of  this  action,  and  had  been  for  more  than  20 
years  prior  thereto,  a  highway  used  by  vehicles  and  foot-passengers  to  pass 
and  repass;  that  it  had  a  well-defined  road-way  and  footpath,  or  sidewalic; 
tfaat  a  sewer  had  been  laid  through  it,  also  a  water-main;  that  it  was  lighted 
by  lamps,  for  which  tbe  city  paid;  that  work  had  been  done  upon  it  which 
the  city  paid  for;  that  in  the  neighborhood  of  100  people  resided  upon  it.  It 
was  used  in  every  way  in  which  a  public  street  can  be  used,  and  it  seems  to 
me  that,  within  the  cases  of  Saulsbury  v.  Ithaca,  94  IT.  Y.  27;  Pomfrey  v. 
Saratoga  Springs,  104  N.  Y.  459,  11  N.  E-  Rep.  43.— it  must  be  held  to  be  a 
street  fur  which  the  defendant  is  responsible.  I  do  not  go  so  far  as  to  hold 
that  private  persons  may  lay  out  a  highway  through  their  property,  and  by 
using  it  as  a  highway,  and  permitting  others  to  so  use  it,  they  can  compel  a 
municipality  to  become  responsible  for  it  as  a  public  street;  but  the  municipal 
authorities  may,  by  their  action,  treat  it  and  adopt  it  as  a  public  street,  and 
bence  become  responsible  for  its  condition,  without  any  formal  acceptance. 
It  also  seems  to  me  that  the  defendant  is  responsible  for  the  highway  in  ques- 
tion for  reasons  not  referred  to,  or  within  the  scope  of  the  cases  hereint>efore 
cited.  The  place  in  question  had  been  used  for  higliway  purposes  for  more 
than  20  years  prior  to  tbe  happening  of  the  accident,  which  was  in  March, 
1888.  In  April,  1885.  the  defendant  was  for  the  Bi-st  time  incorporated  as  a 
city.  Within  its  boundaries  was  the  place  in  question,  which  had  been  so 
used  as  a  highway,  as  before  stated,  and  tbe  defendant,  through  its  common 
council,  was  given  the  care  and  custody  of  the  highways  within  the  city. 
The  act  of  incorporation  also  provided  as  follows:  "Sec.  88.  The  said  com- 
mon council  shall  cause  to  l>e  made  a  map  of  all  the  streets  and  highways  in 
said  city,  and  to  be  designated  thereon,  in  such  a  manner  as  they  deem  proper, 
those  streets  and  highways  which,  in  their  judgment,  cannot  be  put  in  proper 
condition  for  general  travel  without  too  great  expense.  They  may  re{)air 
said  streets  for  the  convenience  and  lieneflt  of  the  inhabitants  thereof,  but 
said  corporation  shall  not  be  liable  for  any  accident  or  injury  to  person  or 
property  caused  or  occasioned  by  the  defective  condition  of  any  street  or 
highway  thus  designated."  The  place  in  question  was  not  a  highway  im- 
posed, or  attempted  to  be  Imposed,  upon  the  city  without  its  authority.  It 
was  there  before  the  defendant  became  a  city,  was  being  used  as  a  highway, 
and  in  accepting  its  charter,  and  the  obligations  it  imposed,  the  defendant 
liecame  responsible  for  it  and  other  highways,  (see  City  of  Rochester  v. 
Campbell,  123  N.  Y.  405^11,  25  N.  E.  Rep.  937.)  unless  it  relieved  itself  in 
the  manner  provided  for  in  section  88  of  chapter  131  of  the  Laws  of  1885, 
above  cited,  and  there  is  no  evidence  in  the  case  showing  that  the  defendant 
has  ever  designated  John  street  as  one  of  the  streets  for  which  it  should  not 
be  liable  as  provided  in  that  section.  If  it  desired  to  escape  responsibility  for 
the  street,  it  should  have  complied  with  the  requirements  of  the  law,  and  the 
v.l8N.Y.8.no.4— 18 
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burden  of  proof  is  upon  it  to  show  that  it  baa  done  so;  and,  no  proof  being 
ottered  to  that  effect,  the  presumption  is  t&at  it  baa  not  deaignated  John 
street  aa  one  of  the  excepted  streets,  but  lias  elected  to  care  for,  raijlntain,  and 
be  fuUy  responsible  for  it  as  one  of  the  streets  and  highways  of  tlie  city. 
Judgment  should  be  afBrmed,  witit  coata. 


Van  Debveeb  et  al.  9.  Woodwobth. 
tSuprsme  Court,  Oeneral  Tgrm,  Third  DtpartmenU    March  15, 1891) 
Beplttin — Akswer — Relevant  Atesmekts. 

Id  replevin  against  a  dty  officer  to  recover  property  taken  under  a  warrant  for  the 
collection  of  a  special  assessment  for  street  g^rading,  the  court  erred  in  atrUctng 
ont  a  paragraph  of  the  answer  alleging  facts  showing  the  regularity  of  the  corpo- 
rate proceedings  on  which  the  assessment  was  based. 

Appeal  from  special  term,  Montgomery  county. 

Action  by  Theodore  B.  Van  Derveer  and  another  against  William  H.  Wood- 
worth  to  recover  possession  of  certain  property  levied  upon  by  defendant.  De- 
fendant was  an  officer  of  the  city  of  Amsterdam,  and  as  such  bad  seized  the 
property  in  question  under  a  warrant  for  the  collection  of  a  special  assessment 
for  a  street  grading.  Defendant  pleaded  these  facts,  and  also  set  up  certain 
acts  performed  by  the  city  of  Amsterdam,  as  required  by  statute,  showing 
the  regularity  of  the  proceedings  upon  which  the  special  assessment  was 
founded.  Paragraph  3  of  defendant's  answer,  alleging  these  acts  upon  the 
part  of  the  city,  was  by  an  order  of  the  special  term  stricken  out,  from  which 
order  defendant  appeals.     Reversed. 

Argued  before  PuTNAU  and  Hbiuuce.  JJ. 

Louis  H.  Reynolds,  for  appellant.    Edvoard  P.  White,  for  respondents. 

Feb  Cubiaw.  We  think  those  parts  of  the  order  of  the  special  term  strik- 
ing out  the  third  paragraph  of  defendant's  answer,  and  awarding  to  plain- 
tiffs costs  of  the  motion,  should  be  reversed,  on  the  authority  of  Toton  q/* 
Essex  V.  Railroad  Co.,  8  Hun,  861-  See,  also,  Bradstreet  v.  Bradstreet 
Co.,  14  N.  Y.  St.  Rep.  260,  261;  Duprat  v.  Havemeyer,  18  Wkly.  Dig.  439; 
Williams  v.  FolHom,  (Sup.)  10  N.  Y.  Supp.  895.  It  is  lield  in  the  cases 
above  cited  that  a  party  should  have  a  reasonable  latitude  In  stating  his  cause 
of  action  or  defense.  The  part  of  the  answer  stricken  out  by  the  court  below 
could  probably  have  been  stated  more  briefly;  possibly  it  might  have  been 
safely  omitted.  We  think,  however,  it  was  proper  for  the  defendant  to  allege 
the  facts  sliowing  the  regularity  of  the  corporate  proceedings  preceding  the 
warrant,  under  which  he,  as  a  corporate  officer,  claimed  to  take  and  hold  the 
property  in  suit,  and  that  the  allegation  stricken  out  was  pertinent  and  com- 
petent in  that  regard.  Certainly  it  Is  quite  clear  that  the  retention  of  the  said 
third  paragraph  in  the  answer  cannot  in  any  possible  way  injure  the  plaintiff, 
and  therefore,  under  the  rule  as  laid  down  in  the  case  above  cited  by  a  pre- 
vious general  term  of  this  district,  it  should  remain  in  the  pleadings.  Those 
parts  of  the  order  appealed  from  striking  out  the  third  paragraph  of  the  de- 
fendant's answer,  (except  the  figure  3  at  the  (Commencement  thereof.)  and 
allowing  the  plaintiff  costs  of  the  motion,  should  be  reversed,  the  residue  of 
the  order  to  stand,  with  810  costs  of  the  appeal  and  printing  to  the  appellant. 


Depan  v.  Wallace 
(Supreme  Court,  Oeneral  Term,  Third  Department.    Maroh  16,  ISM.) 
AOnON  FOB  AsSAtTLT — Ibbblet^nt  Tkstimont. 

In  an  action  to  recover  damages  for  an  assault,  it  Is  improper  to  ask  detendmat, 
«a  crdu-exaaination,  "How  many  rows  have  you  had  within  five  or  six  yearst" 
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Appeal  from  circoit  court,  Wan-en  county. 

Action  by  Tuffield  D.  Depan  against  Patrick  Wallace  to  recover  damages 
for  an  assault.  The  question  put  to  defendant  on  cross-examination,  re- 
furred  to  in  the  opinion,  was,  "How  many  rows  have  you  liad  .within  Bve 
or  six  yeuis?"    From'  a  judgment  for  defendant,  plaintiff  appeals.    AfBrmed. 

Argued  before  Matbah,  F.  J.,  and  Putnam  and  Hebbiuk,  JJ. 

A.  E.  Carroll,  for  appellant.    Johri  H.  Cwnningkam,  tor  respondent. 

Mathah,  p.  J.  We  see  no  ground  for  a  reversal  of  this  Judgment.  The 
complaint  alleged  that  the  defendant  assaulted  and  beat  the  plaintiff,  and 
claims  damages.  The  answer  denies  the  allegations  of  the  complaint,  and 
alleges  that  the  plaintiff  committed  the  first  assault,  and  that  all  he  (defendant) 
did  was  in  the  necessary  defense  of  himself  from  the  assault  of  the  plaintiff. 
Upon  the  issue  so  joined,  each  party  introduced  some  evidence  in  support  of 
his  theory,  and  it  may  be  fairly  said  that  there  was  evidence  on  both  sides,  and 
therefore  a  conflict  to  be  determined  by  the  jury.  The  jury  having  settled 
that  dispute  by  their  verdict,  upon  sufficient  evidence,  this  court  will  not 
disturb  their  determination  of  that  disputed  question  of  fact.  But  two  excep- 
ttons  seem  to  have  been  taken  by  the  plaintiff  on  the  trial, — one  to  a  question 
put  to  the  defendant  on  his  cross-examination,  and  one  to  the  refusal  of  the 
judge  to  grant  a  new  trial  on  the  minutes  on  motion  of  the  plaintiff.  We  do 
not  think  that  dtber  of  the  exceptions  were  well  taken.  The  question  put  to 
the  defendant  as  a  witness  on  his  cross-examination  was  properly  excluded  as 
irrelevant  and  immaterial.  The  answer  to  the  question,  if  admitted,  could 
not  properly  have -affected  the  question  on  the  trial  in  this  action.  We  think 
the  motion  for  a  new  trial  on  the  minutes  was  also  properly  denied.  The 
Jury,  having  heard  the  conflicting  testimony,  was  the  proper  tribunal  to  dis- 
pose of  that  conflict,  and  while  they  might,  upon  the  evidence,  have  found 
for  the  plaintiff  on  the  disputed  questions  of  fact,  there  was  sulBcient  evidence  to 
npbold  their  verdict  for  the  defendant,  and  the  court  could  not,  therefore. 
properly  set  aside  their  verdict  as  wholly  unsupported  by  the  evidence.  Judg~ 
ment  affirmed,  with  costs.    All  concur. 


GuiuoBO  V.  MnxB. 
ISupreme  Court,  Cteneral  Term,  Third  Department.    March  15, 1898.) 

1.  FKi.irDm.BHT  Chittkl  Hoktoaob— Rioets  or  Exeoutioit  Cbbditors. 

In  an  action  by  the  mortgagee  of  a  stock  of  goods  to  recover  the  same  from  a. 
•berUt,  who  had  levied  exeottuons  thereon,  the  oourt,  after  flnding  that  the  mort- 
gage under  wtaicb  plsintifl  claimed  was  not  only  fraudulent  as  to  ezisttng  credit- 
ors, but  that  the  judgments  on  which  certain  of- the  ezeoutions  in  queetlon  were 
Issued  were  recovered  upon  debts  owing  at  and  prior  to  the  time  of  the  execution 
of  the  mortgage,  erred  in  finding  that  plaintiff  was  entitled  to  maintain  the  action. 

a,  Sams — Liaii  ov  Bxacunoir. 

Ezeoations  issued  on  indgments  recovered  against  a  fraudnlent  mortgagor  of' 
goods,  and  placed  in  the  hands  of  the  sheriff,  create  liens  on  such  goods  wntoa  oan> 
not  be  divested  by  a  subsequent  sale  under  ttie  mortgage  or  general  assignment  for- 
the  benefit  of  orealtors. 

Appeal  from  Warren  county  court. 

Action  by  Samuel  T.  Guilford  against  Joseph  B.  Mills,  sheriff,  etc.,  to  re-> 
cover  a  stock  of  goods  levied  on  under  executions  by  defendant.  From  a. 
judgment  for  plaintiff,  defendant  appeals.  Beversed.  For  former  report. 
see  11  N.  Y.  Supp.  261. 

Argned  before  Mayham,  P.  J.,  and  Pdtnah  and  Herkick,  JJ. 

U.  8.  Bnohe*  and  B.  L.  Btearru,  {L.  H.  Northup  and  C.  R.  Pattenon,  of 
oonnsel.)  for  a|>pellant.  /.  M.  Bain,  {B,  T.  Braekett,  of  counsel,)  for  re- 
spondent. 
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Heubick,  J.  On  the  8th  day  of  March,  1888,  the  plaintiff  sold  to  William 
H.  Crandall  and  Loren  D.  Boynton,  copartnera  in  business  under  the  name  of 
Grandall  &  Boyfiton,  bis  stocic  in  trade  in  the  business  theretofore  transacted 
by  him,  for  the  sum  of  82,764.87,  which  sum  was  paid  and  secured  to  be  paid 
to  the  plaintiff  as  follows:  $500  in  cash;  a  note  of  Crandall  &  Boynton  for 
$764.67;  a  bond  and  murtgagu  given  by  Crandall  for  the  sam  of  $1,500  upon 
real  estate  owned  by  Crandall  of  the  value  of  from  $2,000  to  $2,500.  And 
that  thereupon  the  said  firm  of  Crandall  &  Boynton  took  possession  of  said 
property,  and  carried  on  business  therewith  in  the  store  owned  by  the  plain- 
tiff, and  rented  from  him  by  said  Crandall  &  Boynton,  and  continued  in  such 
business  until  the  mouth  of  March,  1889.  That  on  the  14th  day  of  February, 
1889,  the  said  Crandall  &  Boynton  executed  and  delivered  to  the  plaintiff  a 
chattel  mortgage  upon  all  their  stock  in  trade;  accounts,  debts,  and  demands, 
the  consideration  claimed  therefor  being  the  balance  of  the  purchase  price  of 
the  goods  originally  sold  by  the  plaintiff  to  said  Crandall  &  Boynton,  and  for 
rent  and  labor  of  the  plaintiff.  That,  after  the  execution  and  delivery  of 
said  chattel  mortgage  to  the  plaintiff,  Crandall  &  Boynton  continued  their 
business  in  the  same  manner  and  place  as  before,  selling  portions  of  the  mort- 
gaged property  for  cash  and  on  credit,  buying  new  goods  and  placing  them 
with  the  others,  making  no  distinction  between  the  goods  mortgaged  and 
those  thereafter  purchased,  selling  both  as  from  a  common  stock,  keeping  no 
record  of  the  sales,  but  keeping  the  proceeds  thereof,  all  of  which  was  done 
with  the  knowledge  of  the  plaintiff,  and  without  any  objection  on  his  part; 
and  lie  being  one  of  the  customers  of  said  Crandall  &  Boynton,  making  pur- 
chases from  them  after  the  deli  very  of  said  chattel  mortgage.  The  said  Craa- 
dall  &  Boynton  also  used  some  of  the  demands  included  in  the  chattel  mort- 
gage to  pay  some  of  their  debts,  and  in  the  purchase  of  goods  to  carry  on  their 
business.  That  on  the  6th  day  of  March,  1889,  the  plaintiff  found  a  key  to 
the  door  of  the'store,  locked  the  store,  and  took  the  key  away  with  him.  On 
March  2Sd  be  advertised  the  merchandise  included  in  said  chattel  mortgage 
for  sale,  on  the  29th  of  the  same  month,  at  the  office  of  an  attorney  one  and 
one-half  miles  distant  from  tlie  store  where  the  merchandise  was.  Such  mer- 
chandise was  put  up  for  sale  under  said  chattel  mortgage,  only  the  plaintiff, 
his  attorney,  and  one  of  the  mortgagors  being  present,  and  the  property  was 
bid  in  by  the  plaintiff.  On  the  21st  of  March,  1889,  William  H.  Crandall 
gave  the  plaintiff  a  chattel  mortgage  upon  a  quantity  of  personal  property 
owned  by  liira,  as  collateral  security  to  the  bond  accompanying  the  mortgage 
upon  real  estate  first  mentioned,  and  given  as  part  of  the  purchase  price  of 
the  property  sold  by  plaintiff  to  Crandall  &  Boynton.  That  on  the  lltli  day 
of  April,  1889,  Crandall  &,  Boynton  confessed  judgment  in  favor  of  the  plain- 
tiff herein  for  $1,415.62,  damages  and  costs;  the  consideration  therefor,  as 
stated  in  the  confession,  being  a  balance  due  of  $1,400  on  the  purchase  price 
of  goods  sold  by  the  plaintiff,  March  8,  1889,  to  said  Crandall  &  Boynton. 
.  That  on  the  11th  day  of  April,  1889,  the  said  Crandall  &  Boynton  made  a  gen- 
eral assignment  for  the  benefit  of  their  creditors,  and  in  said  assignment  the 
plaintiff  was  made  a  preferred  creditor.  The  defendant  is  sheriff  of  Warren 
county,  the  county  wherein  all  the  foregoing  transactions  occurred,  and  where 
the  property  in  question  is  located.  Tliat  as  such  sheriff  the  defendant  re- 
ceived executions  on  the  21st,  22d,  25tb,  and  SOtbdays  of  March,  ^nd  the  13th 
and  17th  of  April,  upon  judgments  rendered  against  the  firm  of  Crandall  & 
Boynton;  one  of  said  executions,  dated  April  liith.  being  in  favor  of  the 
plaintiff  against  said  Crandall  &  Boynton.  That  on  the  20th  day  of  April  the 
defendant  made  an  actual  levy  upon  the  goods  described  in  the  complaint  by 
virtue  of  said  executions,  and,  on  or  about  April  27th,  the  plaintill  replev- 
ied the  goods  so  levied  upon  by  the  defendant,  aud  still  has  them  in  his  pos- 
session, and  that  such  goods  are  of  the  value  of  $650.  The  trial  court  found 
that  the  plaintiff  had  no  right  or  claim  to  the  possession  of  the  goods  described 
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In  the  complaint,  except  under  the  chattel  mortgage  of  February  14,  1889; 
and  also  found  that  said  morignge  was  mmle  wilh  intent  to  binder,  delay,  and 
defraud  the  creditors  of  Craiiditll  &  liuynton,  and  that  the  satne  is  fraudu- 
lent and  void  as  to  the  creditors  of  Crandall  &  Boyntou  wliose  claims  existed 
unsatlsOed  at  that  time.  The  court  found,  in  addition,  that  the  judgments 
npon  which  the  first  four  executions  were  issued  were  recovered  upon  debts 
owing  by  Crandall  &  Boy n  ton  at  and  prior  to  the  execution  of  tiie  chattel 
moiiisage  of  February  14,  1889.  to  the  plaintiff;  and  these  findings  all  seem 
abundantly  sustained  by  the  evidence  in  the  case. 

From  tliese  facts  ^e  cannot  see  liow  the  plaintiS  is  entitled  to  maintain  his 
action.  The  defendant  stands  in  the  phice  of  creditors.  He  is  the  instra- 
ment  by  which  they  are  enforcing  their  rights,  and  to  allow  the  plaintiff, 
whose  only  title  is  one  procured  for  the  purpose  of  defrauding,  and  is  held  to 
be  fraudulent  and  void  as  against  creditors,  to  take  the  property  from  the  de- 
fendant, would  be  simply  allovring  him  to  use  the  process  of  the  court  to 
consummate  the  fraud.  A  fraudulent  mortgage,  given  to  defraud  creditors, 
gives  neither  title  nor  legal  possession,  as  against  execution  creditors  for  a 
pre-existing  debt;  and  as  against  such  creditors  the  title  and  right  to  posses- 
sion is  still  in  the  mortgagor,  and,  the  mortgage  being  void  as  to  sucii  cred- 
itors, the  property  is  regarded  as  that  of  the  judgment  debtor,  and  can  be 
taken  on  execution  the  same  as  though  no  mortgage  existed.  Kitchen  v. 
Loioery,  127  N.  T.  63-58,  27  N.  E.  Rep.  357.  As  against  the  plaintiff,  the 
defendant  was  lawfully  in  possession  of  the  goods,  in  behalf  of  pre-existing 
creditors,  and  he  was  not  divested  of  that  possession,  or  right  to  possession, 
by  the  assignment  for  the  benefit  of  creditors  made  April  11,  1889:  First, 
Because  we  think  that  that  instrument  was  part  of  the  plan  or  scheme  to  de- 
fraud creditors  for  the  benefit  of  the  plaintiff.  There  was  no  property  of  the 
assignors  left  for  them  to  assign,  the  assignee  could  find  none,  there  was 
nothing  for  the  assignee  to  take,  unless  the  previous  mortgage  and  convey- 
ances should  be  adjudged  void,  and  the  property  pass  to  the  assignee;  and  in 
that  event  the  plaintiff  was  a  preferred  creditor  under  the  assignment,  and 
the  amount  of  bis  claim,  if  valid,  would  apparently  swallow  up  all  the  assets. 
Second.  Because  the  assignment,  if  valid,  could  not  remove  the  previously  ac- 
quired liens  of  the  executions  in  defendant's  hands, — those,  at  least,  which 
were  placed  in  his  hands  for  execution  prior  to  the  alleged  sale  under  the 
chattel  mortgage.  An  execution  is  a  lien  upon  the  personal  property  of  the 
judgment  debtor  from  the  time  of  its  delivery  to  the  sheriff  for  execution, 
{Say  V.  Biidseye,  5  Denio,  619;  Thompson  v.  Van  VeohUn,  5  Abb.  Pr.  458; 
Stewart  v.  Beale,  7  Hun,  405,  aflJrmed  68  N.  Y.  629;  Code  Civil  Proc.  § 
1405;)  and  the  defendant  has  a  right  to  enforce  the  liens  thus  acquired  under 
the  executions,  and  for  that  purpose  to  retain  possession  of  the  property. 
Judgment  should  be  reversed,  and  new  trial  granted,  costs  to  abide  the  event. 

All  concur. 


Nationai.  Bank  of  Tbot  v.  Scbiybn  et  al, 
(Supreme  Court,  Oeneral  Term,  Third  Department.    March  16, 180S.) 

1.  Dbbd  Executes  bt  Osb  JfAKTKER — Sutficienct  op  Acknowledgment. 

It  is  not  necessary  that  tbe  certificate  of  acknowledgment  ot  an  assignment, 
signed  by  one  partner  with  tbe  names  of  both  members  of  tbe  firm,  shall  state  that 
tbe  signing  partnerwas  authorized  by  the  other  to  sign  bis  name  to  the  instrument 

S.  Samb— Want  or  Acthoriti— Evidbnob. 

On  the  question  whether  or  not  the  signing  of  the  name  of  one  partner  by  the 
other  to  an  assignmentof 'firm  property  was  authorized  by  tbe  non-signing  partner, 
a  witness  having  testified  that  such  partner  bad  denied  authorizing  the  use  of  his 
name,  and  thatwsntof  authority  was  admitted  by  the  other  partner,  who  was  pres- 
ent, tbe  court  erred  in  refusing  to  allow  the  witness,  ou  oross-examination,  to  say 
Whether  or  not  bis  legal  advice  had  been  asked,  at  the  time  specified  by  the  part- 
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nera,  as  to  whether  a  second  assignmeDt  by  them  was  not  illegal  because  of  the  ex- 
istence of  the  first,  and  whether  be  had  not  annwered  affirmatively;  the  object  of 
such  answers  being  to  impeach  the  testimony  in  chief  of  the  witness. 

8.  IXPBAOBINO  WiTNKSS— OeNERAI.  REPUTATION — PeRSON'AL,  KnoWLEDOK. 

A  witness  may  testify  that  from  his  personal  knowledge  of  another  be  would  Im- 
lieye  him  under  ostb,  though  he  knows  nothing  of  the  reputation  of  auoh  person 
among  other*  for  truth  and  veracity. 

Appeal  from  judgment  on  report  of  referpe. 

Action  by  the  National  Bank  of  Troy  Hg^inst  Mtirshall  W.  Scriven  and  others 
to  declare  void  a  second  asaignment  executed -by  defendants,  a  firm,  for  the 
benefit  of  creditors.  From  a  judgment  for  defendants,  |ilaintiff  appeals.  Ue- 
yersed. 

Argued  before  Putnam  and  Herkick,  JJ. 

Frank  S.  Black,  for  appellant.  Smith  &  Wellington,  {Q.  B.  Wellington, 
of  counsel,)  for  respondent  £>mith.    George  B,  Dennan,  for  respondent  Scriven. 

Herrick,  J.  Prior  to  August  1,  1885,  Marshall  W.  Scriven  and  Elisha 
W.  Hydorn  were  copartners  in  trade,  doing  business  under  the  copartner- 
ship name  of  M.  W.  Scriven  &  Co.,  at  Troy,  N.  Y.  On  that  day  a  general 
assignment  was  made  in  the  name  of  the  copartnership  to  J.  B.  Hydorn  for 
the  benefit  of  creditors.  Such  assignment  was  executed  for  tlie  copartnership 
by  Elisha  W.  Hydorn,  he  claiming  that  be  had  authority  from  Scriven  to  make 
tbe  assignment.  At  the  time  of  the  assignment  the  firm  of  M.  W.  Scriven  & 
Co.  was  indebted  to  the  plaintiff  to  tbe  amount  of  about  914,00U,  and  in  such 
assignment  the  plaintifF  was  made  a  preferred  creditor  of  the  first  class  by  it- 
self. J.  B.  Hydorn  tooli  possession  under  this  assignment,  but  never  filed  a 
bond.  On  tlie  7th  of  August,  1885,  the  said  Scriven  and  Hydorn  made  a 
second  general  assignment  for  tlie  l)enefit  of  creditors,  executed  by  each  part- 
ner personally,  to  the  defendant  Henry  W.  Smith.  Smitli  filed  a  bond  and 
toolc  possession  under  this  second  assignment.  Tbe  assignee  under  the  first 
assignment  giving  the  property  up  to  him.  Smith  converted  the  property  into 
money,  and  is  now  ready  to  distribute  it.  In  their  second  assignment  the 
plaintiff  is  placed  in  the  second  class  of  creditors  with  a  number  of  otliers. 
and  will  apparently,  if  the  second  assignment  stands,  receive  very  little  upon 
its  claim.  Tbe  plaintiff  did  nut  ttnow  of  or  consent  to  the  second  assignment, 
and  has  not  in  any  way  waived  its  riglits  under  tlie  first  assignment.  It  re- 
quested the  first  assignee,  J.  B.  Hydorn,  to  take  proceedings  to  enforce  his 
title  as  such  assignee,  to  disciiarge  the  duties  of  his  trust,  and  to  protect  the 
rights  of  the  plaintiff  under  such  assignment.  This  he  failed  and  refused  to 
do,  and  the  plaintiff,  having  in  the  mean  time  procured  judgment  upon  its 
claim,  and  tbe  execution  thereon  being  returned  unsatisfied,  commenced  this 
action  in  its  own  behalf  to  euforce  said  first  assignment,  asking,  among  other 
things,  "that  said  assignment  of  August  Ist'be  declared  valid,  and  be  carried 
out  so  far  as  to  pay  pliiintiff's  claiiu  in  full." 

It  is  claimed  upon  the  part  of  the  defendants  and  respondents  that  the  first 
assignment  was  not  legally  executed.  That  a  general  assignment  for  the 
benefit  of  creditors  may  be  legally  executed  by  one  of  the  meml>ers  of  a  co- 
partnership, of  all  the  partnership  assets,  when  he  Is  fully  authorized  to  do  so 
by  the  remaining  copartner  or  copartners,  is  too  well  settled  to  require  discus- 
sion. Hooper  v.  Baillie,  118  N.  Y.  413, 23  N.  £.  liep.  569.  In  this  case  tlie 
assignment  recites  that  it  is  an  indenture  made  by  and  between  Marshall  W. 
Scriven  and  Elisha  W.  Hydorn,  copartners  doing  business  under  the  firm 
name  and  style  of  "M.  AV.  Scriven  &  Co.,"  and  it  is  signed,  "Marshall  W. 
Sciiven.     Elisha  W.  Hydorn,  by  Elisha  W.  Hydorn." 

The  certificate  of  acknowledgment  recites  that  Elisha  W.  Hydorn  and  J. 
Bartlett  Hydorn  (the  assignee)  came  before  the  justice  taking  the  acknowl- 
edgment; that  the  justice  knew  them  to  be  the  same  persons  mentioned  and 
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described  in  the  foregoing  instrauent;  and  that  they  severally  acknowledged 
belon-  him  that  they  executed  the  same.  The  sutSclency  of  this  cerlificale  is 
challenged  because  there  is  no  statement  in  the  certiflcate  that  Elisha  W.  Hy- 
dorn  was  authorized  to  sign  Scriven's  name.  This  I  do  not  tbinlc  necessary. 
If  he  was  authorized  by  the  firm,  it  was  sufficient.  Hooper  v.  Baillie,  118 
N.  Y.  413-416,  23  N.  E.  Rep.  569.  If  he  had  authority  to  execute  the  assign- 
ment of  the  6rm  property,  he  had  authority  to  execute  it  in  the  name  of  tlie 
firm,  and  by  himself,  and  to  aclcnowledge  It  as  such.  Klumpp  v.  Gardner, 
114  N.  Y.  153,  160,  21  N.  £.  Bep.  99.  It  appears  from  the  testimony  of  the 
justice  of  the  peace  who  toolc  the  aclcnowledgment  that  Elisha  W.  Hydorn 
stated  that  he  aclinowledged  it  for  the  copartnerohip.  That  was  a  sufficient 
aclinowledgment,  within  the  case  of  Hooper  v.  BaUlU;  and,  if  the  officer 
omitted  to  embody  it  in  his  certiflcate,  that  defect,  if  it  is  one,  may  be  cured 
by  evidence  as  to  what  did  take  place,  and  as  to  what  the  acknowledgment 
really  was.  The  policy  of  the  law  is  to  uphold  the  certificate  when  the  sub- 
stance ia  in  it.  See  Clafitn  v.  Smith,  15  Abb.  N.  C.  241,  and  cases  cited ;  Kelly 
y.  Calhoun,  95  U.  S,  710.  The  officer  taking  the  acknowledgment  would  be 
compelled  to  correct  a  mistake  in  the  certificate,  and  make  it  conform  to  the 
facts.  1  Amer.  &  £ng.  Enc.  Law,  149,  and  cases  cited.  His  testimony  as 
to  what  took  place  before  him  is  uncontradicted.  Tliat,  as  we  have  seen,  was 
a  sufficient  acknowledgment  in  behalf  of  the  copartnership.  If  it  was  a  nec- 
essary part  of  the  certificate,  he  could  be  compelled  to  insert  it,  and,  it  now 
appearing  in  the  case,  it  seems  to  me  that  the  instrument  was  siiffl'ciently  ac- 
knowledged within  the  statute,  and  properly  executed,  if  in  fact  Elisha  W. 
Hydorn  was  authorized  by  bis  copartner  to  make  an  assignment  for  the  bene- 
fit of  creditors.  That  question  was  sharply  contested,  and  is  the  most  impor- 
tant question  in  the  ease. 

Without  entering  into  any  general  discussion  of  the  evidence,  or  as  to  what 
it  tended  to  show,  it  seems  to  me  that  errors  were  committed  in  the  reception 
and  rejection  of  evidence  bearing  upon  that  question,  for  which  the  judgment 
should  be  reveraed.  As  we  have  seen,  tlie  most  important  question  in  the 
case  is  as  to  whether  Hydorn  was  authorized  by  Scriven  to  make  the  a.s3ign- 
ment.  That  question,  in  time,  depended  to  a  large  extent  upon  the  testimony 
of  Hydorn,  and  consequently  upon  his  credibility  as  a  witness.  U)i0n  the 
question  of  authority,  one  Samuel  Foster  was  called  as  a  witness  for  the  de- 
fendants, and  testified,  among  other  things,  that  after  the  first  assignment, 
and  before  the  second,  he  had  a  conversation  with  Elisha  W.  Hydorn  in  ref- 
erence to  the  first  assignment,  at  which  Mr.  Scriven  and  others  were  present, 
and  at  which  not  only  did  Mr.  Scriven  deny  tliat  he  had  authorized  Hydorn 
to  execute  the  assignment,  but  Hydorn  conceded  that  Scriven  had  not  au- 
thorized him,  but  supposed  he  would  not  object;  and  also  stated,  after  giving 
details  of  the  conversation,  that  "tliere  was  considerable  more  said  at  that 
conversation  to  the  same  efiTect;  and  Mr.  Smith  and  I,  both  distinctly  under- 
standing, from  the  statement  of  Hydorn  and  Scriven,  that  the  first  assign- 
ment liad  been  made  by  Hydorn  without  the  authority  or  consent  of  Scriven, 
advised  the  making  of  the  second  assignment,  which  was  accordingly  done." 
Upon  the  cross-examination  the  question  was  asked  of  the  witness  as  to 
whether  his  legal  advice  or  opinion  was  there  asked  as  to  whether  said  second 
assignment  was  illegal  and  invalid  as  to  plaintiff,  bectiuse  of  the  existence  of 
the  first,  as  to  which  he  answered,  "Yes."  He  was  then  asked:  "Did  you 
then,  as  an  attorney  at  law,  give  as  your  advice  or  opinion  that  said  first  as- 
signment was  legal  and  valid,  and  that  the  second  was  illegal  and  invalid  as 
to  this  plaintiff  y"  This  was  objected  to  by  the  defendant  as  incompetent, 
and  the  objection  snstained.  Again  he  was  asked:  "Did  you  then  give  it 
as  your  opinion  and  advice,  as  an  attorney  at  law,  that  an  action  in  behalf  of 
this  plaintiff  to  establish  the  first  assignment  as  valid,  and  declaring  the  sec- 
ond assignment  void,  could  be  successfully  maintained?"    This  question  was 
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also  objected  to  by  the  defendants,  and  the  objection  sustained.  Several  other 
qut-ations  of  the  same  character  and  tendency  were  asked  by  the  plaintiff,  ob- 
jected to  by  the  defendants,  and  the  objections  sustained.  The  questions  were 
asked  for  the  purpose  of  affecting  the  credibility  of  the  witness,  and  for  the 
purpose  of  showing  that  the  witness'  acts  and  statements  were  Inconsistent 
with  bis  answers  upon  the  direct  examination,  and  as  tending  to  impeach  his 
testimony  given  upon  his  direct  examination.  I  think  the  questions  were 
competent  for  the  purpose  indicated.  Acts,  conducts,  or  statements  incon- 
sistent or  conflicting  with  th6  testimony  of  a  witness  on  direct  examination 
are  competent.     Homer  v.  Everett,  91  N.  Y.  641. 

Evidence  was  also  given  to  impeach  Elisba  W.  Hydorn,  and  the  plaintiff 
gave  evidence  to  sustain  him.  The  court  limited  the  number  of  witnesses  on 
each  side.  Among  other  witnesses  called  by  the  plaintiff  was  Edward  J.  Mo- 
Kenna,  who  was  asked:  "Did  you  ever  hear  him  spoken  of  as  to  his  reputa- 
tion for  truth  and  veracity?  Anstoer.  Ko,  sir.  Q.  Or  his  honesty?  A.  Al- 
ways considered  it  good.  I  never  heard  it  discussedii"  On  motion  of  the 
defendant,  this  last  answer  was  stricken  out.  The  witness  further  testified 
that  be  bad  known  Hydorn  13  or  14  years;  that  he  had  heard  him  talked 
about  politically;  had  done  business  with  liim;  knew  his  associates.  Only 
knew  bis  reputation  for  truth  and  veracity  from  personal  knowledge;  never 
hfard  it  talked  about,  except  politically.  He  was  then  asked:  "Q.  From 
your  knowledge,  based  upon  the  facts  which  I  have  questioned  you  about, 
would  you  believe  him  under  oath?"  Which  was  objected  to  by  the  defend- 
ants as  incompetent,  and  the  objection  w^  sustained.  These  rulings,  1  think, 
were  erroneous.  The  reasons  therefor  are  suflSciently  set  forth  in  People  t. 
Datis,  21  Wend.  309-315,  and  Adams  v.  Insurance  Co.,  70  N.  T.  16t>-170. 
without  repeating  tliem  here.  For  the  causes  herein  set  forth,  the  judgment 
should  be  reversed,  a  new  trial  granted,  the  referee  discharged,  with  costs 
to  abide  the  event. 


Wallace  v.  Centbal  Vt.  B.  Co. 
(/Supreme  Court,  General  Term,  Third  Department.    ICaroh  16, 1892.) 

L  iK^muEs  TO  Bbakbmah — Ovbbbbao  Bkidob— Contbibutokt  ITkoliobncb. 

Flaintiff,  a  brakeman  on  a  movinf^,  freight  train,  was  struck  bv  an  overhead 
bridge,  and  injured,  in  the  day-time,  while  he  was  standing  with  his  back  to  the 
bridge  watohing  the  passage  of  the  oars  over  a  reverse  curve,  as  was  his  dutj,  to 
see  and  report  if  any  of  them  should  break  loose.  There  was  a  "tidcler"  or  "tell- 
tale" (suspended  wires)  a  short  distance  from  the  bridge  under  which  plaintUf 
passed,  but  it  was  out  of  order,  and  did  not  warn  him  of  the  close  Brozimity  of  the 
'  bridge.  He  had  passed  under  the  bridge  many  times,  was  familiar  with  its  local- 
ity, and  knew  of  the  insufBciency  of  the  "tickler"  to  afford  warning.  Held,  that 
he  was  guilty  of  contributory  negligence,  and  could  not  recover. 

9,  Same — Eyidbnce. 

The  fact  that  plaintiff  had  forgotten  the  bridge  and  Its  danger  did  not  relieve  him 
from  the  consequences  of  his  negligence,  in  the  absence  of  any  otrcomstances 
producing  hurry,  excitement,  or  confusion. 

Appeal  from  circuit  court,  St.  Lawrence  county. 

Action  by  George  8.  Wallace  against  the  Central  Vermont  Railroad  Com- 
pany.   From  a  judgment  for  defendant,  plaintiff  appeals..    Reversed. 

Argued  before  Putnam  and  Hekrick,  JJ. 

Swift  &  Savford,  {Theodore  Swift,  of  counsel,)  for  appellant  LouU 
Hashrouck,  for  respondent. 

Hkbbice,  J.  This  is  an  nppeal  from  a  judgment  of  nonsuit  entered  upon 
an  order  made  at  the  close  of  the  appellant's  evidence  upon  the  trial.  The 
action  is  to  recover  damages  for  injuries  sustained  by  the  appellant  by  reasun 
of  the  alleged  negligence  of  the  respondent.  The  appellant  was  in  the  em- 
ploy of  the  respondent  as  a  freight  brakeman,  and  received  the  injuries  corn- 
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plain(>d  of  between  10  and  11  o'clock  in  the  forenoon  on  the  12th  day  of  June, 
1889,  about  one  mile  westerly  from  the  village  of  Chateaugay,  in  Clinton 
county.  At  the  point  where  the  accident  occurred  the  road  of  defendant  is 
crossed  by  a  bridge  which  is  almut  16  feet  above  the  rails  of  defendant's 
road.  Before  reaching  the  bridge  there  is  a  reverse  course,  upon  a  down 
grade,  where  trains  were  liable  to  break  apart  Between  50  and  60  feet  from 
tbe  bridge  is  what  is  called  a  "tell-tale"  or  "tickler,"  to  warn  brakemen  of 
the  proximity  of  the  bridge.  It  is  constructed  of  an  upright  upon  each  side 
of  the  road,  a  pole  running  across  the  road  upon  tbe  uprights,  and  from  such 
pole  a  number  of  strands  of  wire  are  suspended.  At  tbe  time  of  the  accident 
tliere  is  evidence  showing  that  some  of  these  wires  had  become  twisted  and 
displaced,  and  it  Is  contended,  on  the  part  of  the  appellant,  that  thereby  the 
distance  between  sucli  hanging  wires  bad  become  so  great  that  it  was 
possible  for  a  person,  standing  upon  tlie  top  of  the  cars,  to  pass  between  such 
wires  without  being  touched;  and  lie  says  that  prior  to  the  accident  he  had 
not  noticed  the  tickler  or  been  warned  by  it.  The  appellant  knew  of  tbe 
bridge,  and  had  passed  under  it  upwards  of  SO  trips.  At  the  time  of  the  ac- 
cident tbe  train  consisted  of  54  cars  and  one  engine,  and  there  was  one  brake- 
man  besides  the  appellant.  It  was  the  duty  of  the  appellant,  when  the  train 
was  in  motion,  to  I)e  on  the  top  of  the  cars  to  respond  to  any  call  to  put  on 
the  brakes,  and  to  keep  watch  of  tbe  train,  and  see  that  it  did  not  part  and 
run  together,  and  to  be  in  such  a  position  that,  if  such  an  accident  oc- 
curred, he  could  signal  the  engineer  of  tbe  train.  As  the  train  approached 
tbe  bridge  on  the  down  grade,  over  the  reverse  curve,  going  at  the  rate  of 
from  12  to  15  miles  an  hour,  thQ appellant  was  on  the  tenth  car  from  the 
engine,  looking  towards  the  rear  end  of  tbe  train,  and  with  bis  back  to  the 
bridge,  leaning  forward  a  little  with  his  hands  on  bis  knees.  The  car  upon 
which  be  stoi^  was  about  12  feet  in  height,  and  tbe  respondent  himself  is 
5  feet  10  inches  in  height.  While  in  the  position  described,  watching  the 
rear  of  the  train,  to  see  that  it  did  not  break  apart,  the  appellant  reached  the 
bridge,  was  struck  by  it,  and  rendered  insensible,  bis  skull  fractureii,  and  his 
slioulder  dislocated.  The  appellant  on  the  trial  testified  that  he  was  not  look- 
ing out  for  the  bridge  on  the  occasion  whr>n  he  was  hurt;  that  he  was  attend- 
ing to  otlier  matters ;  that  he  had  forgotten  about  it. 

For  the  purpose  of  this  appeal,  it  would  be  profitless  to  discuss  the  question 
as  to  whether  there  was  negligence  on  the  part  of  the  respondent.  If  the  ap- 
pellant was  not  free  from  contributory  negligence,  the  fact  that  respondent 
was  negligent  will  not  avail  him.  The  appellant  was  in  the  ordinary  dis- 
cbarge of  bis  duty.  He  had  come  to  a  part  of  the  road  where,  from  its  per- 
ilous condition,  added  watchfulness  was  needed  on  his  part.  At  the  same 
time,  that  fact  was  also  a  warning  to  him  that  he  was  approaching  a  point  of 
danger,  and  notice  to  him  to  prepare  for  it.  He  knew  of  the  existence  of  the 
bridge,  where  it  was  located,  and  knew  that  it  was  a  low  bridge.  He  had 
passed  under  it  many  times  before  on  the  tops  of  cars,  yet  be  approached 
it  standing  up,  and  with  his  back  towards  it.  It  could  not  be  that  he  did 
this  relying  upon  being  warned  by  tbe  ticklers  or  tell-tales,  because  he  says 
that,  prior  to  that  time,  he  had  never  noticed  them,  and  had  never  been 
struck  by  them  at  the  bridge  before.  It  was  therefore  as  to  him  as  if  no 
ticklers  or  tell-tales  weris  in  fact  there,  and  "it  was  bis  duty  to  use  due  care 
and  caution  in  approaching  the  bridge  to  avoid  injury  from  it."  Fitzgerald 
v.  Railroad  Co..  (Sup.)  12  N.  Y.  Supp.  932.  The  fact  that  he  had  forgotten 
aboirt  the  bridge  does  not  relieve  him  from  the  charge  of  contributory  negli- 
gence, any  more  than  the  forgetfulness  of  a  railway  officer  to  perform  his 
duty  would  relieve  a  railroad  from  responsibility  for  resulting  injuries.  I 
do  not  mean  to  say  that  forgetfulness  may  not  occur  undersuch  circumstances 
as  to  relieve  the  person  forgetting  from  the  charge  of  want  of  due  care  on  his 
part,  but  in  this  case  he  was  in  the  ordinary  discharge  of  his  duty,  the  road 
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was  in  its  usual  condition,  tliere  was  notiiing  to  cause  excitment,  harry,  or  con- 
fusion, and  he  must  be  held  to  have  assumed  the  risks  incidentul  to  a  tiazardous 
employment,  and  of  ihe  danger  arising  from  an  "open,  visible  structu  re  known 
to  him,"  or  of  which  he  must  have  known  bad  he  exercised  ordinary  care  and 
observatitm.  In  Williams  v.  Railroad  Co..  116  N,  Y.  628,  22  N.  E.  Rep.  1117, 
where  it  is  held  that  a  pedestrian  crossing  a  railroad  must,  in  the  absence  of  cir- 
cumstances excusing  it,  look  in  each  direction  to  apprise  himself  of  approach- 
ing danger,  and  cannot  omit  that  precaution  in  reliance  upon  the  railroad  com- 
pany to  perform  its  duty  to  give  notice  of  approaching  trains.  Rodrian  v. 
Railroad  Co.,  125  N.  Y.  526,  26  N.  E.  Bep.  741.  It  seems  to  me  not  too 
much  to  say  that  a  railroad  employe  who  takes  the  ordinary  risks  of  his  em- 
ployment, and  who  knows  of  the  existence  of  a  structure  of  the  kind  in  ques- 
tion, and  has  passed  under  it  many  times,  should,  in  approaching  it,  keep  bis 
eyes  open,  and  his  senses  al>out  him,  and  should  not,  in  broad  daylight,  rush 
upon  it,  standing  up,  with  his  back  towards  it,  and  yet  be  held  to  have  ex- 
ercised due  care  and  caution.  The  judgment  and  order  appealed  from  should 
be  affirmed,  with  costs  and  printing  disbursements. 


People. ex  rsZ.  Climoan  v.  Dbafeb,  State  Superintendent. 
(Supreme  Court,  General  Term,  TMrd  Department    March  16, 1893.) 

1.  Bbmoyai.  or  BcBOOi.  Tbottbb— Fowaas  or  Stxtb  Buperintbndent. 

Where  the  return  of  a  trustee  of  a  school-district  to  an  order  made  by  the  stats 
snperlntendent  of  public  instruotion,  requiring  him  to  show  cause  why  he  should 
not  be  removed  from  his  office,  admitted  ttiat  he  had  neglected  and  refused  to  com- 
ply with  and  had  violated  certain  orders  of  the  superiDtendent,  he  was  properly  re- 
moved from  his  office,  under  Laws  18M,  o.  656,  %  18,  authorizing  such  removal,  in 
case  of  the  willful  disobedience  of  any  decision  or  order  of  the  superintendent  on 
the  part  of  the  trustee. 

2.  Bake— "Willful  DidOBEDisNos"  or  Ordbbs. 

The  question  whether  or  not  tbe  trustee  should  discontinue  a  proceeding  which 
he  had  brought  against  the  local  board  of  managers  of  a  normal  school  to  compel 
them  to  pay  over  certain  public  school  moneys  they  had  received  to  teachers  em- 
ployed by  the  trustee  was  one  upon  which  the  decision  of  the  superintendent  was 
conclusive,  and  the  refusal  of  the  trustee  to  abandon  such  proceedings,  when  di- 
rected 80  to  do  by  the  superintendent,  constituted  willfnl  disobedience  justifying 
his  removal. 

Certiorari  on  the  relation  of  John  Clingan  to  review  the  action  of  Andrew 
S.  Draper,  state  superintendent  of  public  instruction,  in  removing  relator 
from  his  office  of  scliool  trustee.    Quashed. 

Argued  before  Pptnam  and  Hekriok,  JJ. 

D.  M.  De  Witt,  for  relator.    Linaon  A  Van  Buren,  for  respondent. 

Herrice,  J.  This  is  a  certiorari  to  review  the  action  of  the  defendant, 
as  state  superintendent  of  public  instruction,  in  removing  the  relator  from 
bis  office  of  trustee  of  school-district  No.  1  of  the  town  of  New  Palts,  Ulster 
county.  The  power  of  the  superintendent  of  public  instruction  to  remove 
school  officers  is  under  section  18,  til.  1,  c.  555,  Laws  1864,  reading  as  fol- 
lows: "Whenever  it  shall  be  proven  to  his  satisfaction  that  any  school  com- 
missioner or  other  school  officer  has  been  guilty  of  any  willful  violation  or 
neglect  of  duty  under  this  act,  or  any  other  act  pertaining  to  the  public 
schools,  or  of  willfully  disobeying  any  decision,  order,  or  regulation  of  the 
superintendent,  the  superintendent  may,  by  an  order  under  his  hand  and  seal, 
which  order  shall  be  recorded  in  his  office,  remove  such  school  commissioner 
or  other  school  officer  from  his  office. "  It  appears  that  in  1887  or  1888,  at  an 
annual  school-meeting  held  In  district  No.  1  of  t|ie  town  of  New  Paltz,  the 
qualified  voters  resolved  that  an  arrangement  should  be  made  with  the  nor- 
mal and  training  school  in  said  town  for  the  instruction  of  the  pupils  in  said 
school-district;  and  that  such  an  arrangement  was  entered  into,  whereby  the 
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normal  school  took  charge  of  instructing  the  pupils  of  said  district  upon  an 
unuuHl  p»ymeiit  by  the  said  district  of  the  sum  of  $800.  Tiiat  said  agreement 
was  continued  from  time  to  time,  and  at  the  annual  school-meeting  held  Au- 
gust 5,'1890,  it  was  resolved  that  said  agreement  be  continued  for  the  ensuing 
year.  The  sam  of  8110  was  voted  to  be  raised  to  be  paid  to  the  normal  school, 
which,  together  with  the  public  school  moneys  allotted  to  said  district,  would 
ma°ke  the  full  sum  of  $800.  That  the  relator,  Jolin  Clingan,  was  on  the  (Jth 
day  of  Angust,  1880,  elected  trustee,  ami  proceeded  to  hire  two  teachers  for 
said  district.  He  paid  them  the  sum  of  $110,  and  levied  and  assessed  a  tax 
Of  8300  upon  the  district  for  the  purpose  of  paying  such  teachers,  and  issued 
a  warrant  for  the  collection  of  such  tax.  Then  one  of  the  residents  and  tax- 
payers of  the  district  appealed  to  the  superintendent  of  public  instruction 
from  the  action  of  the  relator  in  employing  such  teachers,  in  paying  out  tlie 
school  moneys  to  tliem,  and  levying  a  tax  upon  the  district  to  raise  the  addi- 
tional amount.  That  appeal  was  not  decided  until  September  11,  1891,  and 
it  was  then,  among  other  things,  decided  tliat  the  relator  had  legal  authority 
to  employ  snch  teachers,  and  that  his  action  in  so  doing  must  be  upheld,  and 
that  the  district  must  pay  the  teachers  so  employed.  In  so  far  as  it  concerned 
the  employment  of  teachers,  that  appeal  was  not  sustained;  in  some  other  re- 
spects, not  necessary  now  to  recuunt,  it  was;  and,  among  other  things,  the 
relator  was  directed  to  cancel  the  old  tax-bill,  restore  all  moneys  collected 
under  it,  and  issue  a  new  one  to  raise  the  moneys  necessary  to  pay  the  wages 
of  the  teachers  so  employed  by  the  relator;  the  superintendent  deciding  that 
the  school  moneys  remaining  in  the  hands  of  the  local  board  of  managers  of 
the  state  normal  school  was  not  applicable  to  pay  such  teachers.  In  the  mean 
time,  pending  such  appeal,  and  before  its  decision,  and  on  the  lOtli  day  of 
March,  1891,  chapter  54  of  the  Laws  of  1891  was  passed,  which  was  intended 
to  settle  the  difScuIties  in  the  school-district.  It  provided  for  the  admission 
of  pupils  from  school-district  No.  1  free  of  charge  to  the  practice  department 
of  the  normal  school ;  that  the  state  school  moneys  allotted  to  said  district  No. 
1  in  the  year  1891  and  thereafter  should  be  paid  over  by  the  supervisor  of 
New  Paltz  to  the  local  board  of  managers  of  said  normal  school;  and  it  further 
provided  that  "the  present  district  officers  of  school-district  Xo.  1,  town  of 
New  Paltz,  Ulster  county,  shall  continue  in  their  respective  offices,  and  dis- 
charge their  duties  pertaining  thereto,  until  any  and  all  present  indebtedness 
of  said  district  is  liquidated;  and  thereafter  no  school-district  meeting  shall 
be  held,  nor  schoof-dtetrict  officers  chosen;  and  all  school  money  remaining  to 
the  credit  of  said  district,  after  the  liquidation  of  such  indebtedness,  shall  be 
paid  over  to  the  local  board  of  managers  of  the  state  normal  school,  located  at 
New  Paltz.  "That  on  the  4th  day  of  August,  1891.  a  meeting  of  residents  of 
said  district  Xo.  1  was  held,  at  which  the  relator  was  elected  a  trustee,  and  other 
persons  were  or  claimed  to  be  elected  to  the  sevei-al  school-district  offices.  At 
snch  meeting  resolutions  levying  a  tax  for  the  sum  of  $250  for  teachers  for 
the  then  ensuing  year,  $50  for  incidental  expenses,  the  sum  of  $695  for  teach- 
ers' wages  employed  by  the  trustee  during  tlie  preceding  year,  were  passed. 
That  after  such  meeting  an  appeal  from  the  proceedings  thereof  was  duly 
taken  to  the  superintendent  of  public  instruction,  and  such  proceedings  were 
ba(i  upon  said  appeal  that  on  the  7ih  day  of  September,  1891,  the  superintend- 
ent made  a  decision,  wherein  he  sustained  the  appeal,  and  held  the  meeting 
of  August  4,  1891,  and  all  acts  in  pursuance  thereof,  to  be  unlawful,  void, 
and  of  no  efFect.  The  order  also  directed  the  relator  what  to  do  as  trustee 
of  the  school-district,  to  close  up  its  affairs  pursuant  to  chapter  54  of  the  Laws 
of  1891;  and  further  ordered  that  the  relator  show  before  him  on  the  29th 
day  of  September,  1891,  what  proceedings  he  had  taken  in  fulfillment  of  the 
order;  and  that,  if  it  should  then  appear  that  lie  bad  not  proceeded  promptly, 
intelligently,  and  in  good  faith  to  obey  the  same,  he  show  cause,  at  the  same 
time  and  place,  why  he  should  not  be  removed  from  the  office  of  trustee. 
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Punnant  to  said  order,  the  relator  mnde  a  report  to  the  defendant,  at  the  time 
and  place  named,  of  his  proceedings  thereunder;  whereupon  such  proceedings 
were  had  that  the  defendant  did  then  and  there  renaove  tlie  relator  from  liis 
offlce  of  school  trustee,  and  it  is  to  review  such  order  of  removal  that  this 
proceeding  is  brought. 

The  return  of  the  defendant  is  conclusive  as  to  the  facts  therein  set  forth. 
People  V.  Fire  Com'rs,  73  N.  Y  437.  That  return  set  forth  that  the  relator 
appeared  in  person  and  by  counsel  before  the  defendant  on  the  return-day  of 
the  order  Iiereinbefore  referred  to,  and  by  the  return  and  by  the  statement  of 
his  counsel  admitted  that  he  bad  violated  tliat  and  a  previous  order  of  the 
superintendent,  and  had  neglected  and  refused  to  comply  with  the  orders  of 
the  superintendent;  and  that  he  had  advised  teachers  to  commence  suits 
against  tlie  district  for  their  wages,  instead  of  levying  a  tax  to  raise  the  money 
to  pay  them,  as  the  superintendent  had  ordered  him  to  do.  As  above 
stated,  the  facts  stated  in  the  return  are  conclusive  upon  the  court  here,  and 
these  facts,  l)eing  true,  abundantly  justified  the  defendant  in  removing  the 
relator  from  otHce.  The  proceeding  was  perhaps  summary,  but  the  facts  were 
admitted;  there  was  no  occasion  for  proof. 

But  it  is  claimed  that  there  are  facts  stated  in  the  affidavit  upon  which  the 
writ  was  issued  which  are  not  denied  in  the  return,  and  therefore  the  court 
may  consider  them,  under  the  case  of  People  v.  Commissioners  Dept.  Fire 
and  BuUdtngs,  106  N.  Y.  64,  12  N.  £.  Rep.  641.  The  claim  of  the  relator 
is  that  the  real  reason  the  defendant  removed  the  relator  was  that  he  refused 
to  discontinue  a  proceeding  he  had  brought  to  compel  tlie  local  board  of  man- 
agers of  the  normal  school  at  Xew  Pultz  to  pay  over  the  public  school  moneys 
they  had  received  to  be  paid  to  the  teachers  empluyed  by  the  relator.  Even 
if  that  were  so,  I  see  no  reason  to  reverse  the  order  of  the  superintendent. 
He  had  made  9  decision  of  that  question  himself.  It  Was  in  a  matter  over 
which  he  had  jurisdiction.  He  also  there  and  then  made  a  decision  in  regard 
to  the  matter,  and  it  was  in  a  matter  where  tlie  statute  made  his  decision  con- 
clusive. Tlie  conduct  of  the  trustee  as  to  school  matters  was  also  subject  to 
bis  supervision  and  control.  He  then  and  there  made  an  order,  which  be  had 
a  right  to  make,  directing  the  relator  to  abandon  his  proceedings  against  the 
local  board  of  managers  of  the  normal  school.  The  relator  then  and  then  re- 
fused to  abandon  the  proceedings,  and  expressly  announced,  by  his  counsel 
present  with  him,  his  intention  of  continuing  such  proceedings.  This,  I 
think,  constituted  a  willful  disobedience  of  an  order  or  decision  of  the  super- 
intendent, within  the  meaning  of  the  statute.  "Willful."  i  think,  in  this 
statute,  means  intentional,  (Anderson  t.  How,  116  N.  Y.  336,  22  N.  £.  Bep. 
695;)  and  the  relator  certainly  intended  to  disobey  the  defendant's  order.  It 
was  not  a  case  of  neglect,  omission,  or  misapprehension,  but  of  absolute  re- 
fusal, and  an  announcement  of  an  intention  of  doing  directly  the  reverse  of 
what  he  was  ordered  to  d<>.  The  writ  should  be  quashed,  and  the  determina- 
tion of  the  defendant  affirmed,  with  850  costs  and  printing  disbursements. 


Pasquini  v.  Loweet. 

(Supre.n.'  Court,  Qeneral  Term,  Third  Department    March  18, 1893.) 

Nboliobnob — Faix  of  Wall— Etidbnce. 

In  an  action  to  recover  damages  caused  by  the  fall  of  a  portion  of  a  green  wall 
resulting  from  the  removal  of  its  braces  by  defendant,  evidence  that  the  braces 
were  of  proper  construction,  that  if  they  had  remained  the  wall  would  not  have 
fallen,  and  that  where  other  Draces  were  left  the  wall  was  unaffected  by  the  wind. 
Justified  a  finding  that  the  removal  of  the  braces  caused  the  wail  to  falL 

BaMB— CONFLICTINO  EviDBNCB— DeQISION  OF  RkPBBBB. 

A  referee's  finding  of  fact  will  not  be  disturbed  where  the  evidence  was  sharply 
conflicting,  involving  the  credibility  of  witnesses,  and  there  1*  evidence  tosup'port 
the  finding. 
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8.  Same— Removal  or  Bkacbb. 

A  contractor  for  the  Iron-work  of  a  bnildlng,  who  removes  braces  Irom  Its  walls 
placed  there  by  the  contracting  mason,  in  consequence  of  which  the  walls  fall  un- 
der a  strong  wind,  is  guilty  of  negligence,  and  liable  for  the  ensuing  damages. 

4.  Sams— HioH  Wises— Fbozimatb  Cadsb. 

The  braces  having  been  placed  against  the  wall  for  the  very  purpose  of  guarding 
against  high  winds,  and  the  fall  having  been  caused  by  a  hign  wind,  but  not  a  hur- 
ricane, dMendant's  contention  that  the  removal  of  the  braces  was  not  a  negligent 
act,  because  the  accident  that  occurred  could  not  be  reasonably  anticipated,  was 
without  merit;  and  the  referee  properly  found  that  the  removal  of  the  braces  was 
the  proximate  cause  of  the  aodaent 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Attilio  Pasquini  against  Jamea  L.  Lowery,  executor  of  Austin 
Gibbons,  deceased.  From  a  Judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Argued  before  Mathah,  P.  J.,  and  Putnam  and  Herkiok,  JJ. 

James  B.  Campbell,  for  appellant.    Andrew  Vanderzee,  for  respondent. 

PuTNAH,  J.  Tbe  facts  of  this  case,  as  far  as  it  is  necessary  to  state  tbem, 
are  as  folio vs:  Holmes  Bros.,  in  tbe  year  1883,  had  a  contract  lo  build  a  round- 
bouse  on  the  West  Shore  Railroad,  at  Coeyman's  Junction,  174  feet  long  on  its 
northerly  side,  67  feet  9  inches  on  its  eastern  and  westerly  sides,  and  98  feet 
and  8  inches  on  its  southerly  side.  Plaintiff  had  a  contract  under  said  Holmes 
Bros,  to  do  the  stone,  brick,  and  mason  work  of  said  building.  The  defend- 
ant's testator,  Austin  Gibbons,  also  bad  a  contract  under  said  Holmes  Bros, 
to  do  tbe  iron-worlE.  On  Saturday  evening,  October  27,  1888,  plaintiff  had 
tbe  brick  wall  on  the  north  side  of  said  roundhouse  nearly  completed.  There 
were  in  that  wall  a  number  of  window  frames  set  and  fastened  in  the  wall, 
and  plaintiff  bad  placed  braces  of  plank  from  1|  to  2  inches  thick  and  6  inches 
wide,  and  from  18  to  20  feet  long,  fastened  by  20-penny  nails  to  these  frames, 
and  also  to  timbers  on  the  door  of  said  roundhouse.  The  referee  finds  that 
between  the  time  plaintiff's  employes  left  off  work  on  Saturday  evening  and 
the  following  Monday,  at  about  2  f.  u.,  when  they  again  commenced  work, 
that  tbe  employes  of  Gibbons  removed  several  of  those  braces,  without  the 
knowledge  or  consent  of  the  plaintiff;  that  in  consequence  thereof  a  wind  that 
arose  on  Monday,  at  about  2:30  o'clock  p.  h.,  blew  down  a  part  of  the  north 
wall,  causing  a  damage  to  plaintiff,  which  is  conceded  to  be  8325,  and  for 
which  this  action  is  brought. 

The  evidence  seems  to  be  sufllclent  to  sustain  the  findings  of  the  referee 
that  the  braces  in  question  were  placed  by  plaintiff  originally  to  keep  in  place 
the  window  frames,  and,  after  such  frames  were  fastened  to  the  brick  wall, 
to  support  the  wall  itself;  that  the  braces  were  removed  without  the  knowl- 
edge or  consent  of  the  plaintiff,  and  the  effect  of  such  removal  was  to  cause 
the  fall  of  the  unfinished  wall.  It  is  shown  that  where  the  braces  remained 
the  wall  was  not  affected  by  the  wind ;  also  that  the  braces  were  of  plank  of  tlie 
size  above  mentioned,  securely  fastened  to  tbe  window  frames,  and  to  tim- 
bers on  the  floor  of  said  building.  There  was  evidence  given  in  the  case  that 
tbe  braces  were  of  proper  construction,  and  thiit  had  they  remained  the  wall 
wonid  not  have  fallen.  We  think  the  direct  evidence  to  that  effect,  and  tbe 
fact,  which  is  undisputed,  that  where  the  braces  remained  tbe  wall  was  not 
affected  by  tbe  ^vind,  justified  the  finding  of  tbe  referee  that  the  removal  of 
the  braces  caused  tbe  wall  to  fall.  There  was  also  evidence  given  upon  the 
trial  that  said  braces  were  removed  by  emuluyes  of  Gibbons.  "Tbe  declarations 
of  Beck,  Gibbons'  foreman,  made  immediately  after  the  accident,  were  ad- 
mitted in  evidence  without  objection.  He  admitted  that  he  removed  the 
braces  on  Sunday  because  they  were  in  bis  way.  As  a  witness  upon  the  trial, 
he  also  awore  that  he  removed  them.  But  he  and  Stetten,  another  employe  of 
Gibbons,  testified  that  on  Sunday  evening,  at  the  time  be  left  work,  he  re- 


Digitized  by  CaOOQlC 


286  MEW  YOBE  6UPFLBUBMT,  VOl.  18.  [Sup.Ct. 

ulaced  tbe  braces.  Certainly  the  evidence  justifled  tfae  finding  of  the  referee 
that  tbe  braces  were  removed  by  Gibbons'  employes  between  Saturday  and 
Monday  morning.  But  Beck  and  Stetten,  two  of  such  employes,  testified  that, 
although  they  loosened  one  end  of  the  braces,  before  they  left  they  replaced 
and  renailed  them.  Under  the  circumstances,  was  the  referee  bound  to  be- 
lieve this  statement  of  defendant's  employes?  If  so,  if,  in  fact.  Gibbons'  men 
replaced  the  braces  as  they  found  them,  it  would  follow  that  the  referee's  re- 
port could  not  be  sustained. 

We  think,  however,  the  evidence  in  the  case  was  such  that  this  court  is  not 
Justified  in  overruling  the  referee  upon  this  point.  Of  course  the  rule  laid 
down  in  Roosa  v.  /Smith,  17  Hun,  138, 189,  that  the  general  term  cannot,  in  a 
doubtful  case,  up)on  conflicting  evidence,  assume  the  place  of  the  referee,  and 
determine  from  the  mere  reading  of  tbe  evidence  who  is  telling  the  truth  or 
who  is  best  entitled  to  credit,  is  well  settled.  Both  Pasquini  and  Sewall,  his 
foreman,  testified  that  after  the  accident  they  saw  the  braces  in  question  ly- 
ing across  tbe  pits  with  iron  upon  them.  They  testified  to  this  positively. 
Although  there  was  conflicting  uvidence,  and  testimony  tending  to  contradict 
tbeir  statements,  yet  the  referee,  who  saw  and  heard  these  witnesses,  believed 
what  they  said.  If  what  Pasquini  and  Sewall  positively  testified  to  as  tottie 
braces  that  they  had  nailed  up  on  Saturday  night  being  across  tbe  pits  on  Mon- 
day, under  the  iron  placed  thereby  Gibbons'  men,  is  true,  then  the  testimony 
of  Beck  and  Stetten,  to  the  effect  that,  before  they  left  tbe  building  on  Sun- 
day. Beck  renailed  the  braces,  must  necessarily  be  untrue. 
.  Again,  Pasquini  and  Sewall  botb  testified  that,  right  after  the  accident. 
Beck,  being  charged  with  moving  tbe  braces,  admitt^.that  he  did,  as  they 
were  in  the  way,  and  be  did  not  then  claim  that  he  had  replaced  them.  Hto 
failure,  when  blamed  tur  removing  the  braces,  to  claim  that  he  replaced  and 
renailed  them,  is  equivalent  to  an  admission  that  be  bad  not  done  so.  When 
his  attention  was  called  as  a  witness  to  what  occorred  immediately  after  the 
accident,  when  he  was  so  charged  with  removing  the  braces,  he  fails  to  satis- 
factorily account  for  what  then  immediately  took  place.  On  the  whole,  the 
findings  of  the  referee  in  this  regard,  and  on  the  various  questions  of  fact  in- 
volved, bus  evidence  in  tbe  case  to  support  them,  and,  under  well-settled 
rules,  we  would  not  be  justifled  in  reversing  such  findings  as  against  evidence. 
It  appears  that  it  was  not  necessary  for  Gibbons'  men  to  remove  the  braces  to 
do  tbe  work  they  wure  called  upon  to  perform,  or,  if  it  was,  that  thb  braces 
should  have  been  replaced.  There  is  sufficient  evidence,  then,  to  sustain  the 
conclusions  of  the  referee  on  the  questions  of  fact  involved  in  the  case.  It 
appears  that  plaintiff  having  his  brick  wall  nearly  erected,  and  having  the 
same  properly  braced  with  plank  securely  fastened  to  the  window  frames  in 
said  walls,  and  timber  on  tlie  floor  of  the  building,  so  as  to  prevent  said  wall 
from  falling,  the  defendant  removed  said  braces,  and  negligently  failed  to  re- 
place the  same,  and,  as  a  result  of  said  act,  the  wall  was  blown  down. 

We  think,  these  facts  being  established,  that  the  referee's  conclusion  that 
tbe  act  of  defendant's  employe  in  removing  and  not  replacing  the  said  braces 
was  negligent,  is  correct.  It  appears  that  the  object  of  the  braces  was  to  pre- 
vent just  such  an  accident  as  did  occur.  Plaintiff  was  lawfully,  under  his  con* 
tract,  engaged  in  building  a  wall,  and  tbe  act  of  removing  the  braces  neces- 
sary for  the  support  of  the  wall,  without  bis  knowledge  and  consent,  which 
tbe  referee,  on  sufflcient  evidence,  found  was  done,  was  a  negKgent  act.  If  it 
was  necessary  for  Gibbons'  employes  to  move  said  braces,  they  should  have 
notified  the  plaintiff  of  their  intention.  Tbe  cases  cited  by  defendant  on 
this  question  are  not  parallel.  The  case  of  Cosulich  v.  Oil  Co.,  (N.  Y.  App.) 
25  N.  £.  Rep.  259,  was  where  an  accident  occurred  without  any  proof  what- 
ever of  negligence  on  tbe  part  of  the  defendant,  and  it  was  held  that  negli- 
gence would  not  be  presumed,  the  parties  having  no  contnictual  relations. 
Here  a  wrongful— a  negligent— act  is  shown;  a  t«Euring  down  of  the  braces 
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placal  by  plaintiS  to  sustain  his  work.  So  in  the  Wiedmer  Case,  114  N.  T. 
462.  21  N.  E.  Kep.  1041;  Keiss  Cass,  (N.  Y.  App.)  28  N.  E.  Rep.  24.  No 
negllKence  was  shown  on  the  part  of  the  defendants  in  either  of  these  cases. 
It  was  held  that  negligence  would  not  be  presumed.  But  in  tliis  case  an  actual 
interference  by  Gibbons'  employes  was  sliown  in  tearing  down  the  braces 
projierly  erected  by  plaintiS  to  support  his  walls.  The  defendant  also  cites 
the  Sutton  Case,  66  N.  Y.  244;  Nicholson  Case,  41  W.  Y.  528;  and  the  Iiei$8 
Case,  (N.  Y.  App.)  2811'.  E.  Bep.  24, — to  sustain  his  position  that  defendant's 
act  in  removing  the  braces  was  not  negligent,  because  the  accident  that  occurred 
could  not  have  been  reasonably  anticipated,  and  would  not  have  happened  un- 
less under  exceptional  cases.  The  answer  to  this  position  is  that  the  object  of 
the  braces  must  be  deemed  to  have  been  to  sustain  the  wall  as  against  winds  or 
any  other  force  that  might  cause  it  to  fall.  It  appears  that  the  wind,  at  the 
time  the  wall  fell  down,  was  not  extraordinary.  It  was  not  a  hurricane.  The 
plaintiff,  as  a  witness,  was  asked:  "Question.  Was  it  a  very  unusually  strong 
wind  that  blew  at  the  time?  Anttoer.  No,  sir;  it  blew  very  strong,  but  I 
saw  it  blow  a  great  many  times  worse."  It  was  to  guard  against  such  winds 
that  the  braces  were  placed.  The  referee  was  justltted  in  finding  that  the  ac- 
cident might  have  been  anticipated  from  the  removal  of  the  braces;  also  that 
such  remuval  was  the  proximate  causeof  the  accident,  without  which  it  would 
not  have  happened. 

The  claim  is  made  by  defendant  that  plaintiffs  own  negligence  contributed 
to  the  accident.  The  testimony  shows  that  plaintiff's  own  employes  left  the 
work  Saturday  night;  that  at  that  time  the  braces  were  all  examined,  and 
were  in  place,  properly  secured.  The  plaintiff's  men  again  commenced  work 
on  Monday  afternoon.  We  do  not  think  that  negligence  can  properly  be 
attributed  to  plaintiff,  because  he  did  not  examine  the  braces  upon  Monday 
morning  to  see  whether  any  of  them  had  been  displaced.  Having  examined 
them  on  Saturday  night,  when  he  left  work,  plaintiff  could  properly  presume 
that  the;  woQld  remain  in  the  same  situation  on  Monday.  He  was  not  bound 
to  assume  that  some  wrong-doer  would  in  the  mean  time  have  removed  the 
braces.  Ordinarily,  the  question  of  contributory  negligence  is  one  of  fact; 
and  the  referee,  under  the  circumstances,  the  braces  having  been  properly 
secured  on  Saturday,  when  the  plaintiff  quit  work,  could  properly  find  ab- 
sence of  contributory  negligence  on  tlie  part  of  the  plaintiff  in  not  examining ' 
the  braces  upon  Monday  morning,  and  in  assuming  that  they  remained  the 
aame  as  when  examined  on  Saturday  night.  There  is  also  evidence  in  the 
case  justifying  the  conclusion  that  the  braces  were  properly  erected,  and  of 
the  proper  size,  and  sufiBcient  to  sustain  the  wall.  We  have  read  through  the 
case,  and  do  not  find  any  exceptions  requiring  consideration,  except  such  as 
have  been  above  discussed.  The  case  seems  to  involve  a  question  of  fact.  It 
is  a  case  of  conflicting  evidence.  It  was  tried  before  an  able  and  experienced 
referee,  and  we  see  no  reason  why  his  conclusions  in  the  case  should  be  dis- 
turbed.   It  follows  judgment  should  be  atUrmed,  with  costs.    All  concur. 


Lamioan  e.  Pbudemtial  Irs.  Co.  of  Ahbbioa. 

(Supreme  Cottrt,  General  Term,  Third  Department.    March  16, 1892w) 

OnCVIiATiyB  I^BUB^NOB — KnOWLBDOK  OF  COMPAKT — WiUTBR. 

A  life  insurance  company  is  char(^able  witb  knowledge  of  tbeexittence  of  a  for- 
mer policy  issued  by  it  to  an  applicant;  therefore  where  defendant  company  issues 
a  seoood  policy,  and  accepts  the  premiums  accruing  therennder,  it  cannot  avail 
itself  of  a  statement  made  by  the  insured  in  bis  second  application,  without  frand- 
Dlent  intent,  that  be  is  not  already  insured  In  defendant  company. 

Appeal  from  Albany  county  court. 

Action  by  Thomas  Lanigan  against  the  Prudential  Insurance  Company  «t 
America.    From  a  judgment  for  plaintiff,  defendant  appeals.    AtBrmed. 
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Argued  before  Matham,  P.  J.,  and  Putnam  and  Herbick.  JJ. 
Henry  /•  ifcCormiok,  for  appellant.     P.  D.  Niver,  for  respondent. 

Mathah,  p.  J.  On  the  SOth  daj  of  June,  1890,  the  defendant  issued  a 
policy  on  the  life  of  Martin  Dooley  for  $158  on  his  written  application  there- 
for, and  on  tliat  day  Dooley,  by  an  instrument  in  writing,  in  accordance  with 
the  forms  issued  by  the  defendant,  directed  that  the  pHyment  of  the  benefits 
specilied  in  such  policy  be  made  to  the  plaintiff,  be  claiming  to  be  equitably 
entitled  to  the  same  for  money  paid  and  expenses  incurred  by  him  for  the  as- 
sured. On  the  2d  day  of  January,  1891,  the  assured  died  of  consumption, 
and  the  plaintiff,  after  proving  the  death  and  demanding  the  amount  due 
upon  the  policy,  brought  this  action.  The  defendant  in  its  answer  alleges 
that  the  assured  in  his  application  made  certain  representations  as  to  bis 
physical  condition  which  were  untrue,  and  also  represented  and  warranted 
that  he  was  not  insured  by  the  defendant  under  any  other  policy  of  insurance, 
which  warranties  the  defendant  alleged  were  false  and  fraudulent.  On  the 
trial  the  plaintiff  proved  the  policy,  its  assignment  to  the  plaintiff,  and  the 
death  of  the  assured.  The  defendant  put  in  evidence  the  application  for  the 
policy,  and  also  proved  that  there  was  at  the  date  of  the  application  another 
policy  issued  by  the  defendant  on  the  life  of  the  assured.  The  defendant 
also  proved  that  the  health  of  the  assured,  soon  after  the  issuance  of  the 
policy,  was  impaired,  and  that  he  suftered  from  hemorrhage  from  the  lungs, 
and  that  he  died  of  consumption  in  less  than  one  year,  but  more  than  six 
months,  after  the  issuance  of  the  policy.  At  the  conclusion  of  the  testimony 
the  defendant  moved  to  dismiss  the  plaintiff's  complaint,  which  motion  was 
denied,  and  judgment  was  given  for  the  plaintiff  for  the  amount  estimated 
due  upon  the  policy  by  its  terms.  The  county  court  on  appeal  affirmed  that 
judgment,  and  the  defendant  appeals  to  this  court.  The  defendant  urgcstwo 
principal  grounds  for  the  reversal  of  this  judgment:  First,  that  the  applica- 
tion of  the  assured  in  relation  to  his  health  was  untrue;  second,  that  his  utate- 
roent  in  the  application,  that  he  had  no  other  insurance  policy  on  his  life  is- 
sued by  the  defendant,  was  false, — and  that  the  policy,  for  these  reasons,  was 
void. 

Upon  the  subject  of  the  assured's  physical  condition  at  the  time  of  making 
the  application,  there  was  clearly  such  a  conflict  as  to  make  it  a  question  of 
fact,  and,  as  the  justice  found  with  the  plaintiff  upon  that  question,  we 
should  not  disturb  his  findings  on  that  subject.  On  the  subject  of  the  time 
of  his  cough  and  the  hemorrhage,  some  of  the  witnesses  say  that  he  was  sick 
nearly  all  summer  with  a  cough;  others  say  he  did  not  cough  more  than  tliree 
months  l)efore  his  death.  Some  of  the  witnesses  think  the  hemorrhage  oc- 
'Ourred  in  June;  some  fix  it  as  late  as  July  or  August.  As  to  the  question  of 
another  policy  on  the  assured's  life  in  the  defendant's  company,  there  is  no 
conflict  in  the  evidence.  There  was  another  policy  on  his  life  at  the  time  of 
this  appliCKtion.  The  question  propounded  in  the  application  and  answered 
by  the  assured  on  this  subject  is  as  follows:  "Is  life  proposed  insured  in  this 
company?  If  so,  state  numbers  and  amounts  of  policies."  The  answer 
written  in  the  application  to  this  question  is  "2^0."  This  application  also 
contains  this  provision:  "I  agree  that  said  answers,  with  this  declaration, 
shall  form  the  basis  of  a  contract  of  insurance  between  me  and  the  Prudential 
insurance  Company  of  America,  and  that  the  policy  which  may  be  granted 
by  the  company  in  pursuance  of  this  application  shall  be  accepted  uubject  to 
tlie  conditions  and  agreements  contained  in  such  policy."  The  policy  con- 
tains this  provision:  "Fourth.  This  policy  shall  be  void  if  the  insured  shali, 
without  the  written  permission  of  the  president  or  secretary  of  the  company, 
engage  in  either  of  the  occupations  excepted  in  the  foregoing  section,  or  while 
there  is  in  force  upon  the  life  of  the  insured  a  policy  previously  issued  by 
this  company,  unless  the  policy  first  issued  contains  an  indorsement,  signed 
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by  the  president  or  secretary,  autborizing  this  policy  to  be  in  force  at  the 
same  time."  But  there  is  no  provision  in  the  application  or  policy  which 
renders  the  policy  void  for  a  breach  of  any  warranty  contained  in  the  appli- 
cation. 

Jt  is  insisted  on  the  part  of  the  respondent  that  the  defendant  waived  the 
condition  in  the  fourth  subdivision  of  the  policy  above  quoted  by  accepting 
the  premiums,  and  Issuing  a  policy  on  this  applicati6n,  especially  as  tlie  de- 
fendant presumably  had  knowledge  of  the  existence  of  a  previous  policy 
issued  by  it  on  tlie  life  of  the  assured  at  the  time  of  the  issuance  of  the  policy 
in  suit.  It  is  true,  as  a  general  rule,  that  a  general  warranty  does  not  pro* 
tect  the  one  lo  whom  it  is  given  against  facts,  known  lo  and  understood  by 
him,  and  this  rule  has  been  applied  in  certain  cases  to  Insurance  policies.  In 
Short  V.  Tvauranee  Co.,  90  1}.  Y.  19,  the  condition  in  the  policy  was  that,  if 
the  premises  became  vacant  or  unoccupied  to  the  knowledge  of  the  assured,  the 
policy  should  be  void;  and  the  case  showed  that  the  premises  were,  at  the 
time  of  issuing  the  policy,  vacant,  and  remained  so  uAtil  destroyed  by  fire; 
and  that  the  court  held  that,  if  the  defendant  knew  that  fact  at  the  time  of 
issuing  the  policy,  it  was  deemed  to  have  waived  that  condition,  and  was 
estopped  from  setting  that  up  as  a  breach  of  the  assured's  engagement  to  de- 
feat the  policy.  So  In  Woodruff  v.  Insurance  Co.,  83  N.  Y.  138,  when  the 
applicant  was  required  to  state  for  what  purpose  the  building  was  used,  and 
he  answered,  "A  dwelling,"  and  the  same  was  at  the  time  unoccupied,  the 
assured  was  not  held  to  the  statement  as  a  warranty.  So  in  Vari  Sohoick  v. 
Insurance  Co.,  68  N.  Y.  4S4,  the  application  required  that,  if  the  bnilding 
was  located  on  leased  land,  it  musi  be  stated,  and,  although  that  was  the  case, 
to  the  knowledge  of  the  assured  and  the  agent  of  the  company,  it  was  held 
that;,  as  the  defendant  had  notice  of  the  fact,  it  did  not  vitiate  the  policy.  But 
all  of  these  cases,  and  others  to  the  same  effect  of  a  kindred  character,'  turned 
uponithe  question  of  knowledge  i  n  the  company  or  its  agent.  In  the  case  at  bar 
there  is  no  direct  evidence  that  the  compuny  knew  at  the  time  of  issuing  this 
policy  that  there  was  another  outstanding  policy  of  this  company  on  the  as- 
sured's  life.  Is  it  chargeable  with  such  knowledge  from  the  fact  of  the  exist- 
ence of  the  policy  issued  by  it,  and  the  record  of  which  was  in  its  possession? 
It  is  quite  true,  as  claimed  by  the  appellant,  that  insurance  contracts  must, 
like  other  contracts,  be  construed  according  to  their  terms.  Dwight  v.  /n- 
turance  Co..  103  N.  Y.  841,  8  N.E.  Bep.  654.  But  it  is  also  true  that  the 
provisions  of  an  insurance  contract  may  be  waived  by  the  parties,  or  become 
inoperative  by  operation  of  law,  as  in  other  contracts.  In  Short  v.  Insur- 
ance Co.,  supra,  the  condition  of  the  policy  was  that,  if  the  premises  l>euame 
vacant  or  unoccupied  without  notice  to  and  the  consent  of  the  company  in 
writing,  the  policy  should  be  void.  The  premises  were  unoccupied  at  the 
time  that  the  policy  was  issued,  and  so  continued  until  destruyeil  by  fire.  This 
was  held  to  be  a  breach  of  the  condition,  but  the  court  held  that  it  was  pre- 
sumed to  have  been  waived  by  the  company,  or  estopped  the  company  from 
setting  up  the  breach,  as  a  contrary  inference  would  impute  to  the  company  a 
frHUdulent  intent  to  deliver  and  receive  pay  for  an  invalid  instrument.  That 
case,  however,  proceeded  upon  the  theory  that  the  company  had  knowledge  of 
the  fact  that  the  building  was  unoccupied.  In  the  case  at  bar  we  think  it 
may  be  assumed  that  the  Justice  found,  from  the  fact  that  the  defendant  was  a 
party  lo  the  prior  insurance,  from  having  issued  its  policy,  and  that  having 
such  knowledge,  and  with  it  accepting  the  premiums  and  issuing  its  policy,  it 
was  estopped  from  insisting  upon  the  forfeiture,  especially  as  there  does  not 
seem  to  be  any  claim  that  there  was  a  fraudulent  misrepresentation  by  the 
assured.  The  proof  shows  that  his  actual  statement  to  the  agent  of  the  de- 
fendant at  the  time  of  the  application  was  "that  he  was  not  insured  in  defend- 
ant's company  tliat  he  knew  of,"  and  there  is  no  positive  evidence  that  lie 
had  such  knowledge.  The  defendant  being  in  a  position  to  have  had  actual 
v.l8N.Y.s.no.4 — 19 
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knowledge,  the  presumption  that  it  did  possess  the  same  is  quite  as  strong  or 
stronger  than  any  that  can  be  indulged  in  as  to  tlie  assured.  Wliile  the  case 
is  not  free  from  doubt,  we  are  inclined  tu  sustain  the  justice  and  county  court 
in  holding  that  the  defendant  must  pe  charged  with  Icnowledge  of  the  exist- 
ence of  a  former  policy,  issued  by  it,  outstanding  at  the  time  of  issuing  the 
policy  in  suit,  and  that  that  condition  was  therefore  waived,  and  cannot,  for 
that  reason,  be  urged  tSH  a  ground  for  reversal  of  this  judgment.  Judgment 
of  the  justice  and  tlie  county  court  afQrmed,  with  costs. 


Carboll  t).  Lanoait. 

(Supreme  Court,  Oeneral  Term,  TMrd  Department    March  IB,  1892.) 

Rboobdbk  or  thb  Citt  op  Albany— Extbacbban  Jubisdictiok. 

Laws  1849,  c  150,  %  10,  as  amended  in  1872.  o.  284,  proridlngr  that  "the  reooiider 
of  the  city  of  Albany  shall  have  power  to  perform  all  aots  that  may  Ify  law  •  •  • 
be  done  and  perfonned  by  a  justioe  of  tbe  supreme  court  at  chambers,  inoladiiic 
proceediDgs  supplemental  to  execution, "  confers  no  power  on  the  recorder  to  grant 
ao  order  in  supplementary  proceedings  to  be  executed  In  any  part  of  the  state  out- 
side of  the  oit7  of  Albany. 

Appeal  from  circuit  court,  Bensselaer  connty. 

Action  by  John  Carroll  against  John  Langan  for  false  imprisonment.  From 
a  judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

Argued  before  Mayham,  F.  J.,  and  Putnam  and  Hebrick,  JJ. 

J.  R.  Langan,  {Hugh  Reilly,  of  counsel,)  for  appellant.  Myers  & UTorton, 
{JohnT.  Norton,  of  counsel,}  for  respondent. 

Putnam,  J.  Judgment  was  obtained  by  defendant  in  the  aupreme  court 
against  plaintiff,  a  resident  of  Bensselaer  county,  on  February  7,  1887,  and 
entered  in  Albany  county,  where  defendant  resided.  Execution  was  ^ued 
upon  said  judgment  in'  Rensselaer  county,  and  returned  unsatisfied  to  the 
Albany  county  clerk's  office.  On  January  15,  1890,  the  recorder  of  the 
city  of  Albany  made  an  order  in  said  action  in  supplemental  proceedings  re- 
quiring plaintiff  to  appear  before  a  referee  in  Rensselaer  county  to  b«  ex- 
amined. Plaintiff  failing  to  appear,  tlie  recorder  issued  an  order  requiring 
him  to  sliow  cause  at  chambers  in  the  city  of  Albany  why  he  should  not  be 
punished  as  for  contempt.  Plaintiff  appeared,  and  objected  to  the  jurisdic- 
tion of  the  recorder,  who  made  an  order  adjudging  him  In  contempt,  under 
which  a  warrant  was  Issued  to  the  sheriff  of  Bensselaer  county,  by  virtue 
of  which  plaintiff  was  arrested  and  imprisoned.  This  action  was  then  brought 
for  false  imprisonment.  The  plaintiff  obtained  a  verdict,  the  court  on  the 
trial  holding  that  the  recorder  had  no  power  to  muke  the  order  under  which 
plaintiff  WHS  imprisoned.  The  learned  judge  who  presided  at  the  trial  after- 
wards, on  a  motion  for  a  new  trial,  examined  the  question  involved  carefully, 
and  wrote  an  opinion  in  which  he  adhered  to  his  views  expressed  on  the  trial. 
He  held,  under  the  authority  of  the  case  of  Hayner  v.  James,  17  N.  Y.  316, 
that  the  legislature  could  confer  upon  the  recorder  of  the  clly  of  Albany  the 
power  granted  by  section  10,  c.  150.  Laws  1849.  as  amended  by  section  10, 
c.  284,  Laws  1872,  to  be  exercised,  however,  only  in  the  city  of  Albany.  A 
statute  conferring  a  similar  power  upon  the  recorder  of  Troy  which  was 
considered  in  the  case  of  Hayner  v.  James,  supra,  expressly  limits  the  power 
of  the  recorder  to  act  "within  said  city."  No  such  limitation  is  contained 
in  the  acts  of  1849  and  1872,  supra,  as  to  the  recorder  of  Albany.  But  the 
learned  justice  in  the  court  below  was  of  opinion  that  such  limitation  is  to  be 
implied,  and  that  the  act  does  not  extend  his  jurisdiction  to  the  county  of 
Rensselaer.  Prior  to  the  adoption  of  the  constitution  of  1846,  the  recorder 
of  the  city  of  Albany,  by  virtue  of  his  office,  was  a  supreme  court  commis- 
sioner, and  as  such  exercised  the  powers  of  a  judge  of  the  supreme  court  at 
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chambers.  See  2  Bev.  St  marg.  pp.  280,  281,  §§  18,  32.  Tbe  constitution, 
however,  (article  14,  §  8.)  abolished  the  oflSce  of  supreme  court  commissioner, 
and  divested  the  receiver  of  his  power,  as  such,  conferred  upon  him  by  the 
former  statute.  See  Nash  ▼.  People,  36  X.  Y.  609-€15;  Renard  v.  Hargmis, 
13  N.  Y.  259.  It  is  true,  as  claimed  by  appellant,  that  the  abrogation  of  the 
office  of  supreme  court  commissioner  did  not  annihilate  the  powers  and  duties 
that  appertain  to  it  These  powers  could  be  bestowed  by  the  legislature  upon 
other  classes  of  oificers  brought  into  existence  or  permitted  to  exist  by  the 
constitution,  as  held  in  Haynerv.  James,  supra.  Therefore  the  legislatur« 
could  confer  upon  the  recorder  of  Albany  the  same  powers  as  he  formerly 
bad  as  a  supreme  couii  commissioner,  except  as  prohibited  by  the  constitu- 
tion. Section  10  of  the  act  of  1849,  as  amended  in  1872,  is  as  follows:  "Sec. 
10.  The  recorder  of  the  city  of  Albany  shall  have  power  to  do  and  perform 
ail  the  acta  and  duties  that  may  by  law,  or  according  to  the  rule  and  practice 
of  the  supreme  court,  be  done  and  performed  by  a  justice  of  the  supreme 
court  at  chambers,  including  proceedings  supplemental  to  execntion,"  The 
question  is,  could  and  did  the  legislature  confer  by  said  section  upon  the  re- 
coi-der  power  to  grant  an  order  in  sapplemental  proceedings  to  be  executed 
in  any  part  of  the  state  outside  of  tbe  city  of  Albany?  If  the  legislature 
could  confer  upon  tbe  recorder  power  to  act  beyond  his  local  Jurisdiction  in 
supplemental  proceedings,  it  could  confer  power  to  act  in  all  counties  of  the 
state  in  other  than  supplemental  proceedings.  The  constitution  of  1846  de- 
prived the  recorder  of  all  power  as  a  supreme  court  commissioner.  The  snb- 
sequent  provision,  (article  14,  §  12,)  providing  that  all  local  courts  established 
in  any  city  or  village,  with  their  present  powers  and  jurisdiction,  should  re- 
main, left  the  recorder's  court  a  local  court,  with  a  merely  local  jurisdiction. 
The  recorder  no  longer  had  the  power  of  a  supreme  court  commissioner.  The 
constitution  of  1846  >ilso  provided  that  inferior  courts  of  civil  and  criminal 
jurisdiction  may  be  established  by  the  legislature  in  cities.  Undbr  this  power 
tbe  legislature  could,  in  1849,  establish  in  the  city  of  Albany  a  local  court, 
and  doubtless  could  also  confer  upon  the  existing  recorder's  court  local,  civil, 
or  criminal  jurisdiction.  But  under  tbe  constitution  it  could  do  no  more. 
As  held  in  Qeraty  v.  Rtid,  78  N.  Y.  67:  "The  only  authority  conferred  is 
to  establish  local  and  inferior  courts.  The  Jurisdiction  of  the  local  court 
must  be  exercised  within  the  locality,  and  its  process  cannot  be  executed  out- 
side of  it."  And  it  was  held  in  that  case  by  the  court  of  appeals  that  the 
justices  of  tbe  peace  in  the  city  of  Brooklyn  cannot  be  given  jurisdiction  out- 
side of  the  city  of  Brooklyn  under  the  constitution,  and  that  the  act  of  the 
legislature  considered  in  that  case  should  be  so  construed  as  not  to  confer 
jurisdiction  only  within  said  city.  In  Landers  v.  Railroad  Co., .53  N.  Y. 
450.  it  was  held  that  the  legislature  could  not  confer  upon  the  city  court  of 
Brooklyn,  a  civil  court,  power  to  act  where  the  defendant  resided  out  of  the 
city,  or  was  not  served  with  process  therein;  and  in  that  case  it  was  held  that 
tbe  power  conferred  upon  the  legislature  by  the  constitution,  to  give  further 
civil  and  criminal  jurisdiction  to  said  city  courts,  meant  "local"  jurisdiction. 
See,  also.  People  v.  Porter,  90  N.  Y.  68;  Brandon  v.  Avery,  22  N.  Y.  469; 
Rockwell  V.  Raymond,  (City  Ot.  Yonkers.)  6  N.  Y.  Supp.  642;  Hutkoff  v. 
Demorest.  103  N.  Y.  384.  8  N.  E.  Rep.  899.  These  cases,  and  many  others 
that  might  be  cited,  are  authorities  that  the  legislature,  under  the  constitu- 
tion, could  confer  upon  the  recorder  of  the  city  of  Albany,  In  1849,  civil 
jurisdiction,  to  be  exercised  locally,  but  not  such  jurisdiction  to  be  exercised 
in  other  parts  of  the  state.  $oe,  also,  the  case  of  Hayner  v.  Jamts,  supra. 
It  is  claimed  on  the  part  of  defendant  that  the  acts  of  1849  and  1872,  above 
referred  to,  confer  upon  the  recorder  all  the  powers  of  justices  of  the  supreme 
court  at  chambers  for  the  whole  state, — a  power  extending  over  the  state  of 
Xew  York;  that  the  acts  of  1849  and  1872,  supra,  in  fact  make  him  a  state 
officer,  with  powers  at  chambeia  only  bounded  by  state  limits.     We  think  the 
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constitation,  ns  interpreted  by  the  court  of  appeals  in  the  cases  above  and 
others  that  might  be  cited,  prevents  the  exercise  of  such  powers  by  the  re- 
corder of  tlie  city  of  Albany;  titat  the  nets  of  the  legislature  above  quoted 
should  be  deemed  to  confer  upon  the  recorder  powers  to  be  exercised  within 
the  city  of  Albany,  and  not  in  other  counties  of  the  state;  that,  under  well- 
settled  principles,  the  acts  of  1849  should  be  so  construed  as  not  to  confer 
upon  the  recorder  powers  to  be  exercised  outside  of  the  city.  It  is  held  that 
where  a  statute  is  susceptible  of  two  constructions,  both  equally  reasonable, 
one  of  which  will  render  it  valid,  and  the  other  void,  the  court  will  ac- 
cept the  former.  People  v.  Terry.  108  N.  Y.  1,  14  K.  E.  Bep.  815.  So  the 
power  conferred  on  the  recorder  to  act  in  proceedings  supplemental  to  ex- 
ecution, by  the  acts  of  1849  and  1872,  should  be  deemed  to  be  a  power  to  l>e 
exercised  within  this  city. 

But  the  appellant  claims  that  the  cases  above  cited,  and  similar  autlioritles, 
do  not  apply  here,  because  in  each  of  those  oases  the  court  -whose  jurisdiction 
was  questioned  was  created  and  established  after  the  adoption  of  the  constitu- 
tion, while  the  recorder's  court  existed  prior  to  the  constitution,  and  bis 
powers  were  continued  by  the  provisions  of  the  constitution  that  "all  local 
courts,  established  in  any  city  or  village,  shall  remain  until  otherwise  directed 
by  the  legislature,  with  their  present  powers  and  jurisdiction."  The  answer 
is  that  the  recorder's  powers  as  a  supreme  court  commissioner  was  not  con- 
tinued by  the  above-quoted  provision,  being  taken  away  from  tlie  recorder 
by  the  express  language  of  article  14,  §  8.  As  above  attempted  to  be  shown, 
when  the  act  of  1849  was  passed,  the  recorder,  by  the  constitution  itself,  was 
divested  of  all  power  as  supreme  court  commissioner,  being  then  a  mere  local 
officer,  with  local  jurisdiction,  and  having  no  power  as  a  justice  of  the  supreme 
court  at  chambers.  It  makes  no  difference  that  at  some  former  time  tlie 
recorder  was  a  supreme  court  commissioner.  He  was  not  in  1849.  The  act 
of  1849  did  not  then  continue  an  existing  power  in  the  recorder.  It  con- 
ferred upon  him  a  new  power.  It  was  equivalent  to  the  creating  of  a  new 
court,  and  the  cases  above  cited  seem  very  plainly  to  apply.  We  hence  con- 
clude that  the  view  taken  by  the  judge  at  the  special  term  was  correct,  and 
that  the  judgment  should  be  affirmed,  with  ccMts.    All  codouc. 


Waldeon  e.  Walkeb. 
(Supreme  Court,  Oeneral  Term,  Third  Department.    March  16, 189S.) 

SuPFLElCSNTiLBT  FnOCEEDIKOS — FkOPEBTT  OF  DSBTOB — DISPUTED  OWNERSHIP. 

In  supplementary  proceedings  tbere  was  a  substantial  dispute  as  to  whether  a 
third  person  was  indebted  to  theezeoQtion  debtor,  the  debt  in  question  was  claimed 
to  be  due  to  another  than  the  execatiOD  debtor,  the  claimant  had  broaght  an  action 
to  enforce  payment,  and  the  execution  debtor  disclaimed  any  Interest  in  the  alleged 
debt.  Held,  that  the  judge  had  no  power  to  decide  the  question  of  indebtedness 
summarily,  and  direct  payment  to  the  execution  creditor. 

Appeal  from  Saratoga  county  court. 

Action  by  Robert  C.  Waldron  against  Emma  Walker.  From  an  order 
made  in  proceedings  supplementary  to  execution,  defendant  appeals.  Be- 
versed. 

Argued  before  Putnam  and  Hebrice,  JJ. 

Thomas  O'Connor,  {Nathaniel  C  Moak,  of  counsel,)  for  appellant.  J. 
W.  AtkiTison,  for  respondent. 

Herrick,  J.  This  court  has  heretofore  determined  that  an  order  directing 
a  third  party  to  deliver  over  property  of  a  judgment  debtor  in  his  bands  can 
only  be  made  where  the  right  to  the  possession  of  the  property  is  substantially 
undisputed.  Hayes  v.  McClelland,  20  Wkly.  Dig.  393.  It  has  been  also  de- 
termined that  in  proceedings  against  a  third  party  to  reach  money  or  prop- 
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erty  alleged  to  be  in  his  possession,  bat  due  or  belonging  to  the  judgment 
debtor,  the  judge  hxs  no  authority  to  decide  the  question  of  indebtedness  or 
ownershipsnmmarily.andcompel  itopaymentordelivery.  Bank  y.Pxigalev, 
47  N.  Y.  368.  In  the  case  befure  us  tliere  is  a  substantial  dispute  as  to 
whether  the  thinl  party  is  indebted  to  tlie  judghient  debtor.  The  money  in 
question  is  claimed  to  be  due  to  another  than  tlie  judgment  debtor,  and  such 
claimant  has  brought  an  action  to  enforce  its  payment.  The  judgment 
debtor  denies  that  it  belongs  to  her.  Under  such  circumstances,  the  county 
judge  liad  no  authority  to  summarily  decide  the  qu<>stion,  and  direct  the  pay- 
ment of  the  money  to  tlie  sheriff  or  any  other  person.  The  order  appealed 
from  should  be  reversed,  with  f  10  costs  and  printing  disbursements. 


MEA.  0.  PlEROB. 

(SujnvnM  Court,  Otnerai  Term,  ThArd  Department    Maroh  IS,  1893.) 
1,  Plbadino — Ambitdmbnt— Chanoiho  Natvbb  ov  AonoN. 

Code  Civil  Proc.  S  72S.  allowing  the  amendment  of  a  pleading  by  the  insertlOB  of 
allegations  material  to  the  case,  does  not  aatborize  such  an  amendment  as  wlU 
change  the  nature  of  the  action  from  tort  to  one  of  contract. 

%.  BaHE— AUBlfDMBNT  A.ITBB  TBUI. 

In  an  action  to  recover  for  personal  injnriea,  defendant  moved  to  dismiss  on  the 
ground  that  the  action  was  barred  by  the  statute  of  limitations,  which  motion  waa 
granted,  whereupon  plaintiff  moved  to  amend  the  complaint  by  inserting  allega- 
tions that,  before  the  bar  of  the  statute  aocrued,  the  claim  was  placed  in  the  hands 
of  an  attorney  for  oolleotion,  and  that  defendant,  in  consideration  of  an  agreement 
that  no  action  should  be  broaght,  promised  to  pay  defendant  tSOO  on  account  of  bis 
Injuries,  but  had  never  paid  the  same.  HeW,  that  plalntUt  having  elected  to  go  to 
trial  on  his  original  pleMing,  and  having  been  defeated,  it  was  not  in  furtherance 
of  jnatice  to  allow  the  amendment. 

Appeal  from  circuit  court,  St.  Lawrence  county. 

Action  by  Hugh  Mea  against  Anna  M.  Pierce  to  recover  damages  for  per- 
sonal injuries.  From  an  order  allowing  an  amendment  of  the  complaint  at 
the  trial  defendant  appeals.    Reversed. 

Argued  before  Putnam  and  Hbrriok,  JJ. 

A.  B.  Bhepard,  {John  C.  Keeler,  of  counsel,)  for  appellant.  0. 8.  Dorwin, 
tot  respondent. 

FOTKAH,  J.  The  cause  of  action  stated  in  the  complaint  was  the  alleged 
negligence  of  defendant,  by  which  plaintiff,  without  negligence  on  his  part, 
was  injured  in  July.  1887,  and  sustained  damages  to  the  amount  of  $5,000. 
The  allegations  in  tiie  complaint  that  derendant's  husband  and  agent  agreed 
to  settle  the  matter,  which  was  the  reason  of  delay  in  bringing  the  action,  does 
not  in  any  manner  change,  its  nature.  The  action  was  commenced  in  No- 
vember, 1890,  and  defendant,  among  other  defenses,  pleaded  the  statute  of 
limitations.  On  these  pleadings  the  plaintiff  went  to  trial  in  October,  1891, 
and  on  the  opening  of  the  plaintiff  and  the  pleadings  the  defendant  moved  the 
dismissal  of  the  complaint,  on  the  ground  that  it  appeared  that  the  cause  of 
action  stated  therein  was  barred  by  the  statute  of  limitations.  The  court 
thereupon  granted  the  motion.  The  plaintiff  then  made  a  motion  to  amend 
by  Inserting  at  the  end  thereof  allegations  that,  over  a  year  before  the  com- 
mencement of  the  action,  the  claim  was  put  into  the  hands  of  an  attorney  for 
collection:  that  defendant  requested  that  no  action  should  be  conuuenced, 
agreeing  that,  if  a  request  was  granted,  she  would  pay  plaintiff  S500  on  ac- 
count of  his  injuries  on  demand;  that  plaintiff  assented,  and  agreed  to  said 
promise,  settling  said  cause  of  action  In  consideration  of  said  agreement  and 
S500  to  be  so  paid ;  that  defendant  neglected  and  refused  to  pay  said  S500. 
The  defendant  objected  to  the  amendment,* but  the  court  allowed  the  same, 
and  the  cause  went  over  the  term.    It  was  sought  by  the  amendment  to 
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change  the  cause  of  action  from  tort  to  one  of  contract, — contract  made  by 
defendant  to  settle  plaintiff's  cause  of  action  for  8500.  The  cause  of  action, 
onder  the  amended  pleadings,  was  the  promise  made  by  defendant  a  year  be- 
fore the  commencement  of  the  action  to  pay  plaintiff  S500  on  account  of  the 
injuries  he  had  received  two  years  before  such  promise. 

There  are  two  questions  to  be  considered:  Had  the  court  power  on  the  trial 
to  allow  the  amendment  in  question?  If  it  had  such  power,  was  it  in  far> 
therance  of  justice  to  exercise  it?  There  have  been  cases  holding  that  the 
court  may  allow  an  amendment  changing  the  cause  of  action  from  contract 
to  tort.  See  Eighmie  v.  Taylor,  89  Hun,  360.  If  such  an  amendment  can 
be  made  at  any  time  by  an  order  of  the  specliil  term,  I  see  no  reason  why  such 
an  order  cannot  be  granted  by  the  court  on  the  trial,  under  section  723  of  the 
Civil  Code.  I  think,  however,  that  section  723,  ffupra,  should  not  be  con- 
striied  as  giving  the  court  on  the  trial  power,  plaintiff  on  his  original  com- 
plaint being  defeated,  to  allow  him  to  substitute  a  new  and  different  cause  of 
action.  The  power  given  to  the  court  by  section  723,  supra,  is  to  allow  an 
amendment  to  the  pleadings  by  inserting  an  allegation  material  to  the  case, 
not  a  power  to  substitute  a  new  cause  of  action.  See  Barnes  v.  Quigley,  59 
N  Y.  265:  Steam-Ship  Co.  v.  STieahan.  122  N.  Y.  462-466, 25  N.  E.  Eep.  858; 
Gas-Light  Co.  of  Syracuse  v.  Rome.  W.&O.R.  Co.,  (Sup.)  5  N.  Y.  Supp.  459; 
Fisfier  V.  Rankin,  (Sup.)  7  N.  Y.  Supp.  837;  ffalsey  v.  Bank,  (Super.  N.  Y.) 
4  N.  Y.  Supp.  804;  Ransom  v.  Wetmore,  39  Barb.  104;  Davis  v.  Railroad 
Co.,  110  N.  Y.  646,  17  N.  E.  Bep.  733. 

Assuming,  however,  that  the  court  below  bad  the  power  to  allow  the 
amendment  in  question,  I  think  it  was  a  case  where  the  court  should  not 
have  exercised  such  power.  It  was  not  in  furtherance  of  justice  to  do  so. 
The  plaintiff  knowing  tliat  his  action  was  commenced  over  tliree  years  after 
the  accident,  which  be  claims  was  caused  by  the  negligence  of  the  defendant, 
and  after  the  alleged  settlement  and  promise  by  defendant  to  pay  $500,  elected 
to  bring  the  action  on  the  original  cause  of  action,  and  not  upon  the  subse- 
quent promise  of  defendant.  The  defendant  answered  it,  alleging  that  the 
claim  on  which  the  action  was  founded  was  barred  by  the  statute  of  limita- 
tions. The<an8wer  was  served  long  before  the  trial.  Plaintiff  whs  therefore 
not  taken  by  surprise.  Knowing  that  such  an  answer  was  interposed,  and 
knowing  all  the  facts,  he  elected  to  come  to  trial,  and  was  defeated.  Under 
the  circumstances,  the  defendant  was  entitled  to  a  judgment  dismissing  the 
complaint.  The  plaintiff  elected  to  come  to  trial  on  bis  pleading  as  it  stood. 
and,  having  been  defeated,  it  was  not,  I  think,  in  furtherance  of  justice  to 
allow  him  to  substitute  a  new  cause  of  action  to  save  himself  from  such  defeat. 
It  was  a  case  where  the  complaint  should  have  been  dismissed.  Had  that 
course  been  taken,  the  judgment  on  such  dismissal  would  not  have  been  a 
bar  to  a  subsequent  action  on  the  contract  of  settlement,  if  the  plaintiff  had 
in  fact  any  cause  of  action  thereon.  I  should  doubt,  however,  whether  plain- 
tiff has  such  cause  of  action.  After  such  settlement  he  elected  to  bring  his 
action  on  the  original  claim  for  defendant's  alleged  negligence,  which  sliows 
his  understanding  that  such  a  claim  was  not  settled  by  the  agreement  set  up 
in  his  amended  pleading.  Also,  in  such  amended  complaint,  the  allegation 
is  that  the  cause  of  action  was  settled,  not  by  the  agreement  to  pay  8500,  but 
by  the  agreement  and  8500  so  to  be  paid;  in  other  words,  by  the  agreement 
and  its  performance.  Therefore  it  is  qiiite  doubtful  whether  the  contract  of 
the  party  as  alleged  in  the  amended  complaint  is  in  accord  and  satisfaction  on 
which  an  action  can  be  maintained.  The  original  cause  of  action  remained 
as  the  plaintiff  evidently  understood  it  did.  See  Kromer  v.  Htim,  75  N.  Y. 
577.  However,  it  is  not  necessary,  in  consequence  of  the  views  above  staled, 
to  pass  upon  this  point.  The  order  should  be  reversed,  with  810  costs  and 
printing  to  the  defendant,  and  the  motion  to  amend  denied,  with  810  costs. 
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Sanford  et  al.  v.  Claflin  «t  at. 
{Supreme  Court,  General  Term,  Third  Department    March  16, 1892.) 

Action  os  Contract — Answer — Irkelbvast  Ai-LEOATtoss. 

In  an  action  on  a  written  contract  by  which  defendaDts  bound  themselves  to  sell 
84,000  pieces  of  carpeting  of  plaintiffs'  manufacture  each  year,  and  to  confine  their 
•ales  to  goodsof  plaintiffs'  manafaoture,  in  which  the  only  issue  was  as  to  whether 
the  true  number  of  pieces  was  20,000  ori^.OOU,  and  whether  plaintilTs  had  agreed  to 
furnish  the  same  to  defendants  exclusively,  the  court  properly  struclc  from  the 
answer,  as  irrelevant,  allegations  charging  plaintiffs  With  making  a  private  agree- 
ment to  sell  to  another,  it  appearing  thi^t  suoh  agreement  was  made  loor  year*  be- . 
fore  that  in  controversy. 

Appeal  from  special  term,  Montgomery  county. 

Action  by  Stephen  Sanford  and  others  against  John  Glaflin  and  others. 
Fron)  an  order  striking  out  certain  allegations  from  the  answer,  defendants 
appeal.     Affirmed. 

Argued  before  Pittkah  and  Hebbicos,  JJ. 

C?uirles  W.  Oould,  ( Westbiook,  Borat  di  Perkins,  of  counsel.)  for  appel- 
lants.    W.  L.  Van  Denhergh,  for  respondents. 

Potnah,  J.  The  action  is  brought  upon  a  written  contract  dated  Febru- 
ary 11,  1888,  by  which  defendants,  in  consideration  of  an  extra  1  per  cent., 
agreed  to  sell  24,000  pieces  of  plainti£Fs'  carpets,  confining  their  sales  of  tap- 
estry and  velvet  goods  exclusively  to  those  of  plaintiffs'  manufacture.  The 
complaint  alleges  the  receipt  and  ret'.<ntion  of  a  sum  mentioned  therein  by  de- 
fendants on  account  of  said  1  per  cent.,  a  failure  by  defendants  to  perform  the 
contract,  and  hence  their  liability  to  repay  the  said  sum  so  paid  to  or  retained 
by  them.  The  answer  flrst  admits  and  denies  certain  allegations  contained 
in  the  complaint;  teaond,  admits  a  contract  made  on  February  11, 1S88,  partly 
verbal  and  partly  written,  differing  from  the  contract  set  out  in  the  complaint, 
and  alleges  that  defendants  performed,  and  plaintiffs  failed  to  perform,  the  cove- 
nants therein,  whereby  the  defendants  suffered  damage;  and,  third,  sets  up 
the  same  facts  as  a  counter-claim.  In  the  second  part  of  the  answer  are  the 
clauses  stricken  out  by  the  special  term,  relating  to  one  William  H.  Davis,  a 
former  agent  of  the  defendants,  discharged  by  them  on  or  about  December  31, 
1884.  The  alleged  misconduct  of  the  plaintiSs  in  making  a  private  agree- 
ment with  Davis  preceded  the  making  of  the  contract  in  question  over  four 
years.  We  are  unable  to  see  what  relevancy  the  allegations  stricken  out  have 
to  the  issues  raised  by  the  pleadings  in  this  case.  It  will  tie  observed  that  the 
written  memorandum  executed  on  February  11,  1888,  as  claimed  by  each  of 
the  parties,  is  the  same,  except  that  the  defendants  assert  tliat  the  figures 
"twenty  thousand"  was  contained  in  it  before  the  figures  "twenty-four  thou- 
sand." Both  parties  concede  that,  bythe  contract  of  February  lltb,  the  de- 
fendants were  to  have  an  extra  1  per  cent.  If  there  was  a  dispute  raised  by 
the  pleadings  in  regard  to  this  extra  1  per  cent.,  it  is  possible  that  the  allega- 
tions stricken  out  might  be  properly  retained  in  the  pleading.  But  the  con- 
tract in  regard  to  the  1  per  cent  is  conceded  to  be  in  writing,  and  there  is  no 
issue  in  the  pleadings  in  that  regard;  the  only  issue  being  as  to  whether  de- 
fendants were  to  sell  20,000  or  24,000  pieces  of  goods  each  year,  and  whetlier 
plaintiffs  agreed  in  the  same  contract  to  furnish  defendants  with  goods  of  the 
quality  specified  in  the  answer,  and  to  furnish  such  goods  to  the  defendants 
exclusively.  We  think  it  is  plain  that  tli"  allegations  in  tlie  answer  charging 
plaintiffs  with  making  a  private  agreement  with  defendants'  agent  over  four 
years  before  the  making  of  the  contract,  which  is  the  subject  of  the  action, 
are  irrelevant  to  the  real  issue  in  the  case.  No  claim  is  made  for  damages  on 
account  of  the  said  acts  of  plaintiffs.  It  may  be  inferred  from  the  answer 
that  the  pleader  intended  to  have  it  understood  that  the  alleged  improper  ac- 
tion of  the  plaintiffs  induced  the  defendants  to  insist  ux>on  receiving  the  extra 
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1  per  cent.,  and  tlie  plaintiffs  to  yield  to  defendants'  demand  in  tbat  regard, 
liut,  if  BO,  tlie  allegation  is  entirely  irrelevant.  It  is  of  no  consequence  what 
induced  tlie  defendants  to  demand  and  the  plaintiffs  to  give  the  extra  1  per 
cent.  The  parties  both  agree  tbat  tliis  1  per  cent,  was  reserved  in  the  con- 
tract. No  issue  is  raised  in  that  regard,  and  the  reasons  that  induced  the  ac- 
tion of  tlie  parties  is  not  mater:al. 

If  the  clauses  in  the  answer  in  regard  to  plaintiffs  malting  a  private  ar- 
rangement with  defendants'  agent,  Davis,  on  or  before  1884,  are  allowed  to 
remain  in  the  pleading,  defendants  will  have  the  right  to  offer  testimony  upon 
that  subject  on  the  trial  of  the  case,  and  plaintiffs  will  have  to  be  prepared 
to  meet  such  evidence.  But,  inasmuch  as  there  is  no  dispute  between  the 
parties  in  the  pleadings  as  to  the  1  per  cent.,  it  is  difficnlt  to  see  what  rele- 
vancy such  testimony  would  have  to  the  real  issues  in  the  case.  We  there- 
fore think  that  the  order  of  the  special  term  was  correct.  We  bear  in  mind 
the  holding  of  the  general  term  of  this  district.  Tovm  of  Essex  v.  liailroad 
Co.,  8  Hun,  861.  In  that  case  the  court  decided  that  irrelevant  and  redun- 
dant matter  should  be  stricken  from  the  pleadings  with  reluctance  and  cau- 
tion. But  the  court  determined  in  that  case  that  it  was  proper  to  strike  from 
the  pleadings  matter  which  on  the  first  glance  is  plainly  impertinent.  We 
think  the  clauses  stricken  out  by  the  special  term  were  of  that  character,  and, 
such  clauses  being  impertinent,  the  allegations  contained  therein  were  of  'such 
a  nati^re  that  they  should  not  be  allowed  to  remain  in  the  pleadings.  See 
Smith  V.  Hilton,  (Sup.)  2  N.  Y.  Supp.  820.  Order  affirmed,  witb  910  costs 
and  printing. 

Moore  v.  Manufaotuhkrs'  Nat.  Bane  et  al. 

{Supreme  Cowrt,  Oeneral  Term,  T^ird  Department.    March  IB,  1893.) 

Appkal— Deoision— Law  or  the  Casb. 

Where,  in  an  action  for  libel,  the  court  of  appeals  decides  that  the  publication  In 
question  is  actionable,  and  the  case  Koes  back  for  a  new  trial,  no  question  can  be 
raised  as  to  whether  such  publication  is  actionable. 

Appeal  from  circuit  court,  Rensselaer  county. 

Action  by  Amasa  B.  Moore  against  the  Manufacturers'  National  Bank  of 
Troy  and  another.  From  a  judgment  for  plaintiff,  defendants  appeal.  Af- 
firmed.   For  former  report,  see  4  N.  Y.  Supp.  378. 

Argued  before  Putnam  and  Heuuick,  JJ. 

Smith  (£-  Parmenter,  {R.  A.  Parmenter,  of  counsel.)  for  appellants.  Bale 
&  Bulkeley,  [^Matthew  Hale,  of  counsel,)  for  respondent. 

Herrick,  J.  In  the  year  1883  the  defendant  and  appellant  the  Manufact- 
urers' National  Bank  of  Troy,  cliiimingthat  its  cashier  had  misappropriated 
and  embezzled  the  property  and  funds  of  the  bank,  brought  an  action  on  the 
cashier's  bond  against  the  surviving  surety  and  the  representatives  of  a  de- 
ceased surety  to  recover  the  amount  of  the  alleged  defalcation.  An  agent  of 
the  representative  of  the  deceased  surety  called  at  the  bank,  and  there  had  an 
interview  with  the  then  cashier,  the  appellant  Gleason,  and  requested  hiui  to 
furnish  as  particular  and  complete  an  account  as  he  could,  "so  that  we  could 
see  how  we  stood."  In  compliance  with  that  request,  the  bank,  by  its  cashier, 
prepared,  or  had  prepared,  and  delivered  to  such  agent  of  the  sureties,  a  pa|>er 
indorsed,  "A  partial  statement  in  detail  of  the  defalcation  of  A.  B.,  late 
cashier  of  the  Manufacturers' National  Bank  of  Troy,"  which  contained  an 
itemized  account,  with  dates  and  amounts  constituting  the  claim.  The  ac- 
count comprised  a  statement  of  alleged  false  charges  made  by  the  cashier  in 
the  accounts  of  depositors,  items  for  drafts  and  securities  of  the  bank  ab- 
stracted, and,  in  addition,  items  iimounting  in  the  aggregate  to  $16,621.95 
entered  in  the  account  as  cash  items  drawn  from  tlie  bank  by  collusion  with 
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the  teller,  without  the  knowledge  or  authority  of  tlie  officers  of  the  bank.  The 
alleged  libel  for  which  this  uction  is  broui{ht  is  founded  on  the  words,  "by 
collusion  with  the  teller,"  contained  in  the  statement,  and  also  the  repetition 
of  the  same  words  contained  In  a  bill  of  particulars  furnished  in  the  action 
by  the  bank  against  the  sureties,  on  the  demand  of  the  attorney  for  the  sure- 
ties. The  plaintiff  in  this  action  was  the  teller  of  the  bank  during  the  time 
of  the  alleged  defalCHtions  by  the  cashier,  and  no  question  is  made  but  that . 
the  words,  "by  collusion  with  the  teller,"  contained  in  the  statement  delir- 
ered  to  the  agent  of  the  sureties  and  repealed  in  the  bill  of  particulars,  re- 
ferred to  the  plaintiff. 

The  case  has  been  before  this  court,  (4  N.  Y.  Su^p.  378.)  and  also  to  the 
court  of  appeals,  (25  N.  E.  Rep.  1048;)  and,  whatever  view  this  court  might 
take  of  it  as  an  original  question,  the  court  of  appeals  has  determined  that,  as 
to  the  cashier,  the  publication  was  privileged,  but  that  as  to  the  teller  "prima 
facie  the  publication  was  not  privileged.  The  ordinary  consequence  follows 
that  malice  is  presumed  from  the  defamatory  nature  of  the  publication,  and 
the  defendants  must  rely  for  their  defense  upon  a  justification."  Upon  the 
former  trial,  no  evidence  was  given  to  justify  the  publication.  Upon  the 
trial  now  under  review,  evidence  in  Justillcation  was  presented  by  the  de- 
fendants, the  verdict  of  the  jury  was  for  the  plaintiff,  and,  under  the  decision 
of  the  courts  of  appeals,  the  judgment  founded  upon  that  verdict  must  stand, 
unless  the  trial  court  erred  in  the  reception  or  rejection  of  evidence  or  iu  its 
submission  of  the  case  to  the  jury.  I  have  examined  with  some  care  the  ex- 
ceptions taken  to  the  rulings  of  the  court  upon  the  evidence,  and  the  excep- 
tions taken  to  the  charge  of  the  court,  and  in  them  can  find  no  sufficient  tea- 
son  to  disturb  the  judgment.    Judgment  should  be  affirmed,  with  costs. 

All  concur. 


LOSEE  V.  WATERVLIET  TlTRNPIEE  &  BAILROAD  CO. 

(Supreme  Cowt,  Oeneral  Term,  Third  Department    Maroh  16, 1B92.) 

Street  Railboads— Imjckies  to  Passexosk— Evidence — Instkuotions. 

In  an  action  aeainst  a  street-oar  company  to  recover  damages  for  personal  inju- 
ries, it  appeared  that  the  car  was  stopped  (or  a  passenger  to  alltrbt,  that  the  pas- 
senger alighted  while  plaintiff  was  walking  from  ber  seat,  and  that  plaintiff  made 
DO  effort  to  attract  the  attention  of  the  condnctor.  Held,  that  the  question  whether 
the  conductor  was  negligent  in  not  warning  plaintiff  before  starting  the  car  was 
for  the  jury,  and  that  the  court  erred  in  instructing  the  jury,  as  a  legal  proposition, 
that  the  conductor  had  no  right  to  start  the  car  before  warning  plaintifl.  If  she  had 
left  ber  seat  or  was  standing  for  any  purpose. 

Appeal  from  Albany  county  court. 

Action  by  Annie  Losee  against  the  Watervllet  Turnpike  &  ttallroad  Com- 
pany to  recover  damages  for  peraonal  injuries.  From  a  judgment  for  plain- 
tiff, defendant  appeals.    Reversed. 

Argued  before  Futnau  and  Hrrrick,  .TJ. 

Ifale  &  Bulkeley,  {Alpheua  I.  Bulkeley,  of  counsel,)  for  appellant.  John 
H.  Qleason,  for  respondent. 

Putnam,  J.  A  conductor  of  a  street-railroad  car  should  give  passengers 
a  reasonable  opportunity  to  alight,  and  failure  to  do  so  is  negligence.  Poulin 
v.  Railioad  Co.,  61  N.  Y.  621.  He  is  only  bound,  however,  to  afford  a  rea- 
sonable time.  A  party  wishing  to  alight  must  not  loiter.  It  is  not  clear 
from  the  testimony  that  plaintiff  was  not  afforded  a  reasonable  opportunity 
to  leave  the  defendant's  car  at  the  time  of  the  accident  which  is  the  subject 
of  this  action,  or  that  the  evidence  discloses  negligence  dn  the  part  of  the  con- 
ductor. I  infer  that  no  notice  was  given  to  him,  nor  was  it  shown  that  he 
knew  plaintifl  wished  to  alight.  Plaintiff  was  sitting  by  Miss  Gardner. 
The  conductor  stopped  the  car  for  the  latter  to  alight,  who  arose  from  -her 
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seat,  went  ont  of  the  car,  and  stepped  on  the  ground,  when  the  bell  was  rung 
and  the  car  stiirted.  At  this  time  the  philntiff  testifies  she  liad  taken  three 
steps  towards  the  rear  end  of  the  car  where  the  conductor  was.  Therefore 
it  appears  that  the  car  was  stopped  long  enough  for  a  pa-ssenger  to  alight; 
and,  althougli  plaintiff  was  then  on  her  feet,  it  was  not  shown  that  she  sig- 
naled the  conductor  or  gave  him  any  notice  that  she  wished  to  leave  the  car, 
or  that  his  attention  was  in  any  way  attracted  to  her.  To  sustain  the  judg- 
ment, there  must  l>e  legitimate  evidence  of  negligence.  The  jury  has  no 
right  to  guess  at  it.  Plaintiff  must  prove  it.  This  case  is  not  like  that  of 
McDonald  v.  Railroad  Co.,  116  N.  Y.  646,  22  N.  E.  Hep.  1068.  Where  a 
railroad  company  stops  ix  regular  stations,  it  is  bound  to  stop  at  such  places 
long  enough  to  afford  passengers  a  reasonable  time  to  alight,  whether  the 
conductor  knows  whether  any  passengers  wish  to  leave  the  car  or  not.  On 
street  railways  the  conductor  only  stops  when  signaled  by  a  passenger.  It  is 
true  that  when  he  stops  for  one  passenger,  who  signals  him,  another  may 
take  advantage  of  the  opportunity  to  leave  the  car.  But,  to  establish  negli- 
gence on  the  part  of  the  conductor,  the  circumstances  must  be  such  that  his 
attention  was  or  should  have  been  called  to  the  intent  of  the  passenger  to 
alight.  Here  there  is  not  the  slightest  evidence  that  the  plaintiff  made  any 
effort  to  attract  the  attention  of  the  conductor,  eitlier  by  ringing  the  bell  or 
in  any  other  way;  nor  any  evidence  that  the  conductor  saw  her,  or  circum- 
stances shown  indicating  that  he  should  have  seen  her.  It  is  not  shown  that 
he  started  the  car  hastily.  The  passenger  who  sat  next  plaintiff  arose,  and, 
as  far  as  tlie  evidence  discloses,  deliberately  left  the  car;  and  at  that  time  the 
plaintiff  had  only  taken  three  steps  towards  the  conductor.  I  infer  from  the 
evidence  she  must  have  been  some  distance  from  the  door,  as  it  does  not  ap- 
pear that  her  head  fell  against  it  or  outside  of  it.  Under  such  evidence,  it  is 
a  question  of  some  doubt  whether  plaintiff  made  out  a  case  of  negligence 
against  the  defendant  which  should  have  been  submitted  to  the  jury. 

Admitting,  however,  that  the  case  was  properly  submitted  to  the  jury  by 
the  trial  judge,  nevertheless  in  that  case  it  was  a  question  of  fact  for  the  jury 
to  determine,  from  the  testimony  given,  whether  the  act  of  the  conductor  was 
or  was  not,  under  all  the  circumstances,  negligent;  and  I  think  that  some 
exceptions  taken  by  the  appellant  to  the  charge  of  llie  judge  to  the  jury  ren- 
ders a  new  trial  of  the  case  necessary.  The  judge  charged  the  jury  as  fol- 
lows: "If  you  find  from  the  evidence  that  this  plaintiff  was  in  the  act  of  get- 
ting off,  •  *  *  she  had  started,  left  her  seat  for  tlie  purpose  of  getting 
off  or  for  any  other  purpose,  and  the  car  started  while  she  was  on  her  feet 
and  thrown,  he  had  no  right  to  start  it  without  giving  her  warning  to  take 
her  seat,  or  an  opportunity  to  get  her  seat."  To  this  an  exception  was  taken. 
Again  the  judge  charged:  "If  she  started  before  the  signal,  she  Wiis  not 
guilty  of  negligence,  but  the  company  was  negligent. "  To  this  no  exception 
was  taken.  In  answer  to  the  sixth  request  to  charge,  the  court  charged : 
"No;  if  the  car  was  standing  still,  she  had  a  right  to  get  up,  and  had  a  right 
to  attempt-to  go  out,  or  a  right  to  move  over,  and  the  conductor  had  no  right 
to  start  it  again  until  he  saw  she  either  moved  out  or  sat  down,  or  gave  tier 
notice  to  sit  down.  She  must  do  one  thing  or  the  other  within  a  reasonable 
time."  The  defendant  excepted.  By  these  instructions  the  jury  were  told 
that,  if  plaintiff  arose  in  the  car  for  the  purpose  of  getting  off  or  for  some 
other  purpose,  the  conductor  had  no  right  to  start  the  car  without  warning 
her,  as  a  legal  proposition.  The  jury  were  not  instructed  that  they  might  so 
find,  or  that  they  could  determine  from  all  the  facts  of  the  case  that  the  start- 
ing of  the  car,  under  the  circumstances,  was  improper;  but  were  instructed 
that  the  conductor  had  no  right,  if  tlie  plaintiff  was  standing  for  any  par- 
pose,  to  start  the  car  without  warning  her.  In  effect,  they  were  told  that 
sucli  an  act  was  wrongful,  and  hence  negligent.  The  judge  stated  this  as  a 
legal  proposition.    The  jury  might  perhaps  liave  found  as  a  fact,  from  the  cir- 
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cniDstanccs  proved,  tliat  the  conductor  was  negligent  in  starting  the  car,  even  if 
the  plaintiff  was  only  standing,  witlioat  attempting  to  alight.  I  do  not  think 
that  the  court  could  properly  charge  as  a  legal  proposition  tliat  ancli  a  start- 
ing of  the  car  was  improper.  Ttie  evidence  given  in  the  case  was  such  tliat 
the  jury  could  have  found  that  the  plaintiff  was  on  her  feet  for  the  purpose 
of  changing  her  seat  merely,  or  fur  the  purpose  of  alighting  from  the  car.  I 
think  it  should  have  been  submitted  to  the  jury,  as  a  question  of  fact, 
whether,  under  the  circumstances,  plaintiff  standing  in  the  car,  either  to  go 
out  oT  change  her  seat,  the  conductor  was  or  was  not  justified  in  starting  it 
when  he  did.  There  was  evidence  that  the  car  had  stopped  long  enough  for  a 
passenger  to  alight;  that  no  signal  was  given  to  the  conductor.  There  was 
no  evidence  that  bis  attention  was  called  to  her,'or  that  he  knew  she  wished 
to  leave  the  car.  If  the  question  had  been  submitted  to  the  jury,  they  might 
have  found  that,  although  plaintiff  was  standing  the  car  either  changing  her 
seat  or  to  go  out,  yet  the  conductor  was  not  negligent  in  not  seeing  her,  and 
bad  the  right  at  the  time  to  start  the  car.  But  the  court,  by  the  instructions 
above  quoted,  took  away  these  questions  from  the  jury,  holding  that,  if  the  ' 
plaintiff  was  standing  at  the  time  the  conductor  started  the  car,  he  had  no 
rights  so  start  it  without  warning  her;  it  necessarily  following  that  his  act 
was  wrongful  and  negligent.  I  think  the  court  should  have  submitted  this 
question  to  the  jury  as  one  of  fact.  It  was  for  tlie  jury  to  say,  not  only 
whether  plaintiff  was  standing  up  to  change  her  seat  or  to  leave  the  car,  bnt  also 
whether  the  conductor  should  have  seen  her  in  the  absence  of  any  signal,  and 
whether  his  act  in  starting  the  car  when  she  was  skinding  up  was  or  was  not 
wrongful.  The  exceptions  taken  by  defendant  to  the  said  instructions  of  the 
judge  seem  to  have  been  sufficient.  See  People  v.  Livinijston,  79  N.  Y.  292; 
Freund  v.  Paten,  10  Abb.  N.  C.  316.  It  is  impossible  to  say  that  the  in- 
structions above  referred  to  did  liot  influence  the  verdict,  and  hence  the  judg- 
ment should  be  reversed,  and  a  new  trial  granted,  costs  to  abide  the  event. 


BiLEY  et  al.  V.  LOWBT. 
(Sttprem«  Court,  Oeixeral  Term,  Third  Department    March  16, 1892.) 

BAlUfENT— iNJntT  TO  PkOPERTT— LlABILITT   OV  BaILEB. 

Tbe  hirer  of  a  wagon  and  team,  who  agrees  to  pay  for  repairs  of  the  wagon, 
broken  while  in  bis  use,  cannot,  in  an  action  on  such  agreement,  defend  on  the 
ground  that  the  breakage  of  the  wagon  was  brought  about  by  defective  harness. 

Appeal  from  Bensselaer  county  court. 

Action  by  Francis  Kiley  and  Peter  Gaffney  against  George  A.  Lowry. 
From  a  judgment  for  plaintiffs,  defendant  appeals.    Affirmed. 
Argued  before  Mayham,  P.  J.,  and  Putnam  and  Herrick,  J.r. 
William  Potoell,  Jr.,  for  appellant.     Elmer  E.  Barnes,  for  respondents. 

MayhXm,  p.  J.  The  plaintiff  brought  ttiis  action  in  justice's  court  to 
recover  an  amount  which  he  alleges  the  defendant  agreed  to  pay  for  repairs 
to  plaintiff's  wagon,  alleged  to  have  been  broken  while  in  the  possession  of 
the  defendant.  Tlie  c<ise  shows  that  the  plaintiffs,  as  liverymen,  hired  to  de- 
fendaint  a  team,  liarness,  and  wagon,  and,  while  in  the  possession  of  the 
defendant,  the  wagon  was  broken.  The  complaint  alleges  these  facts,  and 
charges  that  the  defendant  requested  the  plaintiffs  to  have  the  wagon  repaired, 
and  promised  and  agreed  to  pay  the  plaintiffs  the  amount  of  the  expense 
of  such  repairs,  and  that  the  expense  of  the  same  was  $24.75,  which  the  de- 
fendant refused  to  pay.  The  answer  admits  the  hiring  of  the  wagon  and  team 
of  plaintiffs,  but  alleges  payment  for  the  same,  sets  up  a  counter-claim 
for  damages  for  injuries  received  in  consequence  of  the  unsafe  condition 
of  such  conveyance;  and  also  sets  up  a  general  denial.    The  proofs  on  the 
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trial  OP  thepai'tof  the  plaintiffs  tended  to  establish  the  allegations  of  the  com< 
plaint,  and  were  sufficient  for  tliat  purpose,  if  believed  by  the  justice.  The 
evidence  on  the  part  of  the  defendant  tended  to  show  that  tlie  injury  occurred  I 

by  reason  of  the  brealting  of  a  strap  of  the  harness,  and  some  of  the  evidence  , 

tends  to  show  that  the  harness  was  defective.  But  the  evidence  on  the  part 
of  tlie  defense  does  not  disprove  the  agreement  of  the  defendant  to  pay  for  ! 

tlie  repairs,  as  proved  by  plaintifTs'  witness.  The  appellant  now  insists  that 
no  recovery  could  legally  be  had  in  this  action,  as  the  injury  to  the  wagon 
was  in  consequence  of  defects'  in  the  plaintiffs'  harness,  and  that  the  plaintiffs, 
and  not  the  defendant,  took  the  risk  of  such  defect.  It  is  quite  true  that  the 
defendant,  as  a  bailee  for  hire  of  this  wagon,  would  not  be  liable  for  the  fail- 
ure of  the  same  to  perfornl  the  purpose  for  which  it  was  hired,  if  it  broke 
without  any  fault  of  the  bailee.  Harrington  v.  Snyder,  3  Barb.  880.  But 
the  plaintiffs'  right  to  recover  in  this  action  did  not  depend  upon  the  relation 
of  bailor  and  bailee  existing  between  the  plaintiffs  and  the  defendant.  The 
plaintiffs  rested  their  right  to  recover  upon  the  alleged  agreement  of  the  de- 
■  fendant  to  pay  for  the  repairs,  and  the  uncontradicted  evidence  upon  that  is 
that  the  plaintiffs  were  to  send  for  the  wagon,  and  have.it  repaired,  and  be 
would  pay  the  bill.  Tliat  agreement  contained  all  the  elements  of  a  valid 
contract,  and  if  the  justice  believed  from  the  evidence  that  such  an  agreement 
was  made,  and  that  the  plaintiffs  had  performed  it  on  their  part,  and  that  de- 
fendant had  not  performed  it  on  his  part,  be  was  authorized  to  give  judgment 
for  the  plaintiffs  for  the  amount  of  the  cost  or  expense  of  such  repaits.  Nor 
do  we  think  that  the  justice,  under  the  defendant's  proof,  was  required  to 
find  that  the  defendant  had  established  any  counter-claim  which  should  be 
deducted  from  the  claim  of  the  plaintiffs.  The  judgment  of  the  justice  and 
of  the  co'inty  court  must  be  aCBrmed,  with  costs.    All  concur. 

/ 

Deto  v.  Borlet. 
(Supreme  Court,  General  Term,  Third  DejMirtment.    Maroh  IS,  1893.) 

SXTPPLEMBUTABT  PROOEEDINGg— DkATH  P»  ExBOUTIOX  PLIINTIFF. 

Where  an  esecutioo  is  issued  on  a  judgment  recovered  by  a  decedent,  the  fatlnre 
to  indorse  thereon  Uiat  it  was  issued  by  the  personal  representatives  of  decedent  is 
a  curable  Irregularity ;  and  no  objection  to  the  execution  having  been  made  by  de- 
fendant tor  that  reason  at  or  prior  to  the  appointment  of  a  receiver  in  supplementary 
proceedings,  or  to  defendant's  examination  thereon,  none  can  be  made  tbere^ter. 

Appeal  from  Ulster  county  court. 

Action  by  Bichard  Deyo  against  John  Borley.  From  an  order  denying  a 
motion  to  vacate  proceedings  supplementary  to  execution  defendant  appeals. 
Affirmed. 

Argued  before  Putnam  and  Herrick,  JJ. 

6.  R.  Adamt,  for  appellant.  John  D.  Eckert  and  De  Witt  Rooaa,  for 
respondent. 

Herrick,  J.  The  executors  of  the  plaintiff,  Richard  Oeyo.  were  entitled 
to  enforce  the  unpaid  judgment  against  the  derendant,  John  Borley.  They 
authorized  the  issuing  of  execution  upon  the  judgment,  and  the  commence- 
ment of  proceedings  supplementary  to  execution  against  the  defendant.  The 
execution  issued  was  in  proper  form.  The  only  criticism  that  is  passed  upon 
it  is  that  it  was  not  properly  indorsed  as  having  been  issued  by  the  personal 
representatives  of  the  deceased  plaintiff,  and  the  whole  objection  to  the 
regularity  of  the  proceedings  is  based  upon  the  lack  of  such  indorsement  of 
the  execution.  No  substantial  right  of  the  defendant  has  been  infringed 
upon.  The  executors  of  Richard  Deyo  were  entitled  to  have  an  executioa 
issued  against  the  defendant.  The  error  alleged,  if  it  is  one,  did  not  render 
the  execution  void;  it  was  a  curable  irregularity.     Hill  v.  Haynea,  54  N.  Y. 
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156;  Douglas  v.  Habentro,  88  N.  Y.  611;  Wright  v.  ITostrand,  94  N.  Y. 
48.  No  objection  was  made  by  the  defendant,  Boiiey,  at  or  prior  to  bis 
examination,  or  to  the  appointment  of  the  receiver,  to  the  regularity  of  the 
proceedings;  such  objections  should  have  been  made  then.  Wright  v.  Nog- 
trand,  94  N .  Y.  45.  The  order  appealed  from  should  be  affirmed,  with  $10 
costs  and  printing  disbursements  to  the  respondent. 


Shttb  e.  PEI.OTT  at  al. 
{Supreme  Court,  Oeneral  Term,  Third  Department    Uarcta  16, 1899.) 
1.  Plbai>ii7qs — Amendmbnt  BKroBE  Referee. 

Under  Code  Civil  Froc.  S  1018,  conferring  on  a  refeVee  the  powers  of  the  court  as 
to  amendment  of  pleadings,  an  answer  may  be  amended  on  motion  be/ore  a  referee, 
aa  to  particulars  within  the  discretionary  power  of  amendment  conferred  on  the 
court  by  section  723. 
S.  Sajte — Adxissiok  ix  Original  Pi^xadinqs. 

Where  pleadings  have  been  amended,  admissions  In  the  original  pleadings  may 
be  considered  by  the  court  without  formally  reading  them  in  evidence. 

On  reargument.    Affirmed.    For  decision  on  appeal,  see  15  N.  Y.  Supp. 
972;  for  order  allowing  reargument,  see  16  N.  Y.  Supp.  631. 
Argued  before  Mayiiau,  1*.  J.,  and  Putnau  and  Hebkick,  JJ. 
P.  K.  Chapman,  for  appellant.    H.  D.  Bailey,  for  respondents. 

Mathah,  p.  J.  The  plaintiff  prosecuted  this  action  as  the  executor  of 
John  Giles,  who  was  a  subcontractor  under  one  Danforth  E.  Fisher  in  the 
construction  of  a  house  for  the  defendant  under  a  contract  made  between 
Fisher  and  Pelott.  The  action  was  referred  by  order  of  the  court,  and  on  the 
trial  the  referee  reported  in  favor  of  the  defendant,  and  the  principal  ques- 
tions in  this  appeal  arise  upon  the  exceptions  taken  by  the  plaintiff  to  that 
ri-port.  On  the  trial  the  referee  allowed  an  amendment  of  the  plaintiff's  com- 
plaint on  his  motion,  and  also  an  amendment  of  the  answer  of  the  defendant 
iin  his  motion,  and  the  appellant  now  urges  that  the  amendment  of  the  an- 
swer by  the  referee  was  error.  We  see  no  error  in  allowing  the  amendment 
of  the  I'leadings  on  the  trial.  The  amendments  were  aUuwable  in  the  discre- 
tion uf  the  court,  under  section  723  of  the  Code  of  Civil  Procedure;  and  by 
section  1018  the  referee  iiad  the  same  power  upon  that  subject  upon  the  trial 
as  that  conferred  on  the  court  by  section  723,  and  we  do  not  see  that  the 
power  was  improperly  exercised  in  this  action.  The  amended  pleadings  be- 
came the  pleadings  in  the  case  after  the  allowance  of  the  amendment  by  the 
referee,  but  the  statement  and  the  admissions  in  any  of  the  pleadings  prop- 
erly before  the  court  were  evidence  for  all  of  the  purposes  of  the  trial,  (ffolmes 
T.  Jonet,  121  N.  Y.  461,  24  K.  £.  Rep.  701;)  and  it  was  not  necessary  that 
they  should  be  formally  read  in  evidence  to  authorize  the  admissions  made  in 
them,  to  be  considered  by  the  court.  At  the  conclusion  of  the  plaintiff's  evi- 
dence on  the  trial  the  defendant  moved  that  the  plaintiff  be  nonsuited,  and 
the  referee  reserved  the  question,  and  adjourned  the  hearing.  Pending  the 
adjournment,  the  plaintiff  died,  and  his  personal  representative  was  substi- 
tuted as  plaintiff.  After  such  substitution  the  parties  appeared  before  the 
referee,  and  proceeded  with  the  trial,  and  the  referee,  after  calling  the  case. 
■nnonnced  that  he  granted  defendant's  motion  for  nonsuit,  to  which  decision 
the  plaintiff  excepted.  Thereafter  the  referee  made  and  delivered  his  report. 
The  pleadings  having  been  amended  to  conform  to  the  plaintiff's  proof,  the 
question  raised  by  this  nonsuit  is  whether  there  was  any  evidence  given  by 
the  plaintiff  upon,  which  he  might  have  recovered.  Although  the  report  of 
the  referee  substantially  made  and  filed,  and  to  which  exceptions  were  taken 
by  the  plaintiff,  assumed  to  dispose  of  the  whole  case,  we  think  the  proceed- 
ings on  the  trial  bring  It  within  the  decision  of  Forbes  v.  Chicheater,  125  N. 
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Y.  769,  26  N.  E.  Rep.  914,  and  that  it  was  in  fact  but  a  nonsuit,  and  if  tliere 
is  any  evidence  wliich  sliould  be  considered  upon  the  merits,  upon  tiie  dis- 
puted questions  of  fact  in  this  action,  the  plaintiff  had  a  right  to  have  it  prop- 
erly weighed  and  considered  upon  the  merits.  It  is  true,  as  was  said  in  that 
case,  the  plaintiff  may  fail  to  satisfy  any  court,  upon  all  the  evidence,  that 
he  is  entitled  to  recover.  But  be  has  a  right  to  have  his  evidence  prop- 
erly weighed.  We  think,  on  a  careful  examination  of  all  the  evidence  givtn 
on  the  trial,  there  is  enough  to  raise  a  question  of  fact  whether  or  not  there 
bad  not  been  such  change  in  the  specifications  as  to  amount  to  a  waiver,  on 
the  part  of  the  defendant,  of  a  strict  performance  by  the  original  or  sub  con- 
tractor, and  perhaps  modiflcations  of  the  contract  in  other  respects,  whiclt 
should  have  been  considered  by  the  referee  as  questions  of  fact.  While  the 
law.  in  this  class  of  actions,  makes  it  incumbent  on  the  party  seeking  to  re- 
cover to  show  a  substantial  performance  of  the  contract,  we  think  the  plain- 
tiff should  have  had  the  opportunity  to  have 'presented  to  the  referee  requests 
to  find.  If  he  had  presented  requests  to  find  to  the  referee,  embodying  his  con- 
tention as  to  the  facts  and  law,  the  plaintiff  would  have  l)een  concluded,  and 
the  referee  in  that  case  would  be  deemed  to  have  passed  upon  the  whole  case. 
Columbia  Bank  v.  Gospel  Tabernacle  Church,  127  N.  Y.  365, 28  N.  £.  Bep.  29. 
But  this  case  is  distinguished  from,  and  does  not  iissume  to  overrule,  Forbes' 
T.  Chichester,  supra,  ur  Seofleld  v.  Hernandez,  47  N.  Y.  313.  There  is  no 
claim  that  the  entire  contract  price  for  the  building  has  been  paid  by  the  de- 
fendant, and  we  think  the  plaintiff  should  have  a  full  opportunity  to  have  the 
case  disposed  of  on  the  facts  and  law  upon  its  merits.  Judgment  reversed, 
referee  discharged,  and  a  new  trial  ordered,  costs  to  abide  the  event. 
All  concur. 


Pbofle  ex  rel.  Hasbbouok  v.  Board  of  Canvassers  of  Dutchebb 

CJOUNTT. 

(Supreme  Court,  Oeneral  Term,  Second  Department.    March  20, 1892.) 

1.  PSBSMPTORT  MA.NOAinlS — NOTIOB. 

A  peremptory  writ  of  mimdnmus  to  a  board  of  canvassers  of  election  returns, 
issaed  vrithout  notice  to  the  board,  must  be  quashed,  under  Code  Civil  Proc.  i  3070, 
requiring  notice  of  application  for  such  writ  to  be  given  to  the  judge,  corporation, 
board,  or  other  body  or  officer  to  whom  it  is  directed. 

2.  Elections — Cakvabsino  Votes— £zGi.uDisa  Mabkbd  Bai.lot8. 

Laws  1891,  o.  2M6,  (Ballot  Reform  Law,)  i  85,  prohibits  the  marking  of  the  ofBcial 
ballot  or  paster  by  the  voter  or  any  other  person.  Held,  where  marks  appear  on 
such  ballots,  that  the  intent  with  which  such  mark  was  placed  there  cannot  be 
proved  by  examiaine  the  individual  voters;  but  where  it  appears  that  a  ooospiracy 
has  been  established  to  defraud,  and  some  ballots  containing  a  specified  mark  are 
shown  to  have  been  cast  in  pursuance  of  such  conspiracy,  all  ballots  containing 
such  mark  should  be  excluded  from  the  count 

Appeal  from  special  term,  Dutchess  county. 

Application  by  the  people  of  the  state  of  New  York  on  the  relation  of 
Frank  Hasbrouck  for  a  peremptory  writ  of  taandamus  to  compel  the  Iward 
of  canvassers  of  Dutchess  county  to  recount  the  votes  cast  for  county  treas- 
urer at  the  general  election  held  in  Dutchess  county,  November  3, 1891.  The 
board  in  counting  the  vote  rejected  18  ballots,  from  each  of  which  the  name 
of  a  particular  candidate  bad  been  erased,  and  another  name  (that  of  the 
voter)  inserted  instead,  as  a  means  of  identifying  the  voter,  in  violation  of 
Laws  1891.  c.  296,  (Ballot  Reform  Law,)  §  35,  which,  for  the  purpose  of 
preserving  the  secrecy  of  the  ballot,  prohibits  the  voter  or  other  person  from 
marking  the  ludlot,  or  ballot  paster,  in  any  way.  Other  votes  marked  in 
other  ways  were  also  excluded  by  the  board.  But  for  the  votes  thus 
excluded,  relator,  who  was  a  candidate,  would  have  been  elected  county 
treasurer.    The  writ  was  denied,  and  relator  appeals.    AfDrnied. 
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Argued  before  Dykhan  and  Pratt,  JJ. 

Frank  Hasbrotiek,  in  pro.  per.,  {Horace  D.  Hvfeut,  of  counsel,)  for  re- 
lator.    Sehlosser  <&  Wood,  for  respondent. 

Fbatt,  J.  It  is  a  sufiBcient  answer  to  this  appeal  that  the  order  appealed 
from  vas  right,  because  the  peremptory  writ  of  mandamus,  which  was  dis- 
missed, was  issued  without  notice.  Section  2070  of  the  Code,  which  gives 
the  authority  for  granting  a  peremptory  writ  of  mandamus,  provides  that 
such  a  mandamus  can  be  granted  only  upon  notice  given  to  the  judge,  cor- 
poratiuD.  board,  or  other  body  or  oflScer  to  whom  it  is  directed.  That  section 
of  the  Ck>de  also  contains  this  provision:  "Except  as  described  in  this  section, 
or  by  special  provision  of  law,  a  peremptory  writ  of  mandamus  cannot  be 
issued  until  an  alternative  mandamus  has  been  issued  and  duly  served,  and 
the  return-day  thereof  has  elapsed."  We  think,  however,  that  the  quasliing 
of  the  writ  was  right  upon  the  merits,  even  had  it  been  regularly  issued  upon 
notice.  Section  31,  c.  296,  Laws  1891,  as  amended,  provides  the  manner  in 
which  the  inspectors  and  canvassers  should  perform  their  duties,  among  other 
things,  aa  follows:  "When  an  inspector  of  election  or  other  election  officer  or 
dnly-antborized  watcher  shall,  during  the  canvass  of  the  votes,  or  immedi- 
ately after  the  completion  thereof,  declare  his  belief  that  any  particular  ballot 
or  paster  aflSxed  thereto  has  been  written  upon  or  marked  in  any  way  with 
the  intent  that  the  same  may  be  identified,  the  inspectors  shall  write  their 
names  on  the  back  thereof,  and  attach  it  to  the  original  certiQcateof  canvass, 
and  include  in  said  certificate  a  statement  of  tlie  specific  grounds  upon  which 
the  validity  of  such  ballot  is  questioned.  When  tlie  votes  are  to  be  estimated 
and  the  result  declared  by  a  board  of  county  canvassers  or  other  officers  per- 
forming similar  duties,  such  board  or  officers  shall  mention  separately  in  the 
statement  or  certiBcate  of  canvass  the  number  of  votes  thus  questioned  which 
were  cast  for  each  candidate,  and  the  spec! Be  grounds  upon  which  the  same 
are  claimed  to  be  Invalid,  as  set  forth  in  the  original  certificate  of  canvass. 
Such  ballots  shall  be  counted  in  estimating  the  result  of  an  election.  But 
within  thirty  days  after  the  filing  of  the  certiTicate  declaring  such  result, 
a  writ  of  mandamus  may  issue  out  of  the  supreme  court  agHinst  the  boiird 
of  canvassers,  or  officers  acting  as  such  board,  by  whom  the  ballots  were 
counted,  apon  the  application  of  any  candidate  voted  for  at  the  election  to  re- 
quire a  recount  of  the  votes,  and  all  questions  relating  to  the  validity  of  such 
ballots,  and  as  to  whether  they  were  properly  counted,  shall  be  determined  in 
such  proceeding.  All  such  ballots  shall  be  preserved  for  at  least  oue  year, 
and  until  the  questions  raised  by  such  writ  shall  be  finally  determined.  Elec- 
tion boards  and  boards  of  canvassers  shall  be  contiriuei4  in  existence  for  the 
l>urposes  of  such  proceedings."  There  are  two  reasons  why  a  long  discus- 
sion need  not  be  indulged  upon  this  statute:  First,  because  the  order  must  be 
affirmed  upon  the  ground  first  stated  herein;  and,  second,  because  the  law 
has  been  fully  discussed  and  construed  in  the  court  of  appeals  in  the  late  elec- 
tion cases.  To  my  mind,  as  to  the  18  ballots  in  East  Fiahkill,  the  evidence 
was  sufficient  to  establish  a  conspiracy  for  the  purposes  of  committing  a 
fraud  in  casting  of  ballots;  but  what  evidence  shall  be  satisfactory  proof  that 
any  one  ballot  was  bought  or  cast  in  fraud  of  the  law  is  a  UifUcult  subject  to 
which  to  apply  any  cast-iron  rule,  as  the  circumstances  must  differ  in  each 
case;  but  where  a  conspiracy  is  established  to  defraud,  and  some  ballots  con- 
taining a  certain  specified  mark  are  shown  to  have  been  cast  in  pursuance  of 
such  conspiracy,  it  seems  to  me  that  all  ballots  containing  such  specified 
mark  ought  to  be  thrown  out  of  the  count.  It  is  utterly  impracticable  to 
pnTve  an  intent  of  each  individual  voter,  except  by  the  voter  himself,  and 
Such  evidence  cannot  be  compelled,  as  that  would  require  blm  to  testify  to 
his  own  dishonesty.  The  law  is  therefore,  under  such  a  construction,  nuga- 
tory.   Order  affirmed. 


Digitized  by CaOOQlC 


304  KBW  YORK  suFPLEUEirr,  vol.  18.  [C.P.  Njlf 


Cornelius  «.  Reiser. 

iCommon  Flea*  of  New  York  City  and  Countu,  General  Term,    Harcb  18, 1893.) 

APPBAii — Rbhb^kiko — Whbr  Dbnibd. 

Where  the  only  question  between  the  parties  was  whether  plalntUPs  employment 
byher  husband,  a  bar-keeper  in  defendant's  employ,  was  authorized  by  defendant, 
and  no  unsettled  question  of  law  was  involved  in  tue  case,  and  the  decision  ^ras 
not  in  conflict  with  any  case  or  statute,  a  motion  for  reargument  or  leave  to  appeal 
to  the  court  of  appeals  will  be  denied. 

Motion  for  reargament  or  for  leave  to  appeal  to  the  court  of  appeals. 
Denied.    For  decision  on  appeal,  see  18  K.  Y.  Supp.  113. 
Argued  before  Dalt,  C.  J.,  and  Bischoff  and  Prtqr,  JJ. 

Per  Curiam.  Nothing  in  the  case  or  the  points  of  the  appellant  was  over- 
looked when  this  appeal  was  decided,  and  the  decision  is  not  in  conflict  with 
any  case  or  statute.  The  moving  papers  fail,  therefore,  to  show  ,a  ground 
for  reargument  under  the  rules.  Curley  v.  Tomlinson,  5  Daly,  283.  There 
is  no  question  for  submission  to  the  court  of  appeals.  The  law  governing 
the  case  is  well  settled.  The  only  contention  between  the  parties  is  whether 
there  was  evidence  of  authority  from  defendant  to  his  bar-keeper  to  incur 
the  expense  of  washing  towels  for  the  saloon,  and  whether  the  latter's  wife, 
who  did  the  work,  can  recover  for  it  against  defendant.  The  apprehension 
of  defendant  that  other  actions  for  similar  services  may  be  brougtit  against 
him  by  the  wives  of  other  bar-keepers  employed  by  liim  is  no  ground  for  sub- 
mitting this  case  to  the  court  of  appeals;  for  this  case  is  determined  upon  its 
own  facts,  and  cannot  affect  litigations  the  evidence  in  which  may  be  wholly 
different.  Leave  to  appeal  to  the  court  of  appeals  is  never  granted  unless  a 
principle  of  sufficient  importance  is  involved  in  the  case.  Woodward ^v. 
Bugshee,  2  Hun.  683.  It  has  been  granted  where  the  decision  of  our  general 
term  is  in  conflict  with  tliat  of  the  supreme  or  superior  court,  {Clapp  v. 
Graces,  2  Hilt.  248,)  where  the  construction  of  a  public  statute  is  involved, 
or  the  case  is  of  public  importance,  or  involves  large  public  interest,  or  is  of 
importance  to  others  besides  the  litigant,  or  where  a  notnber  of  cases  depend 
upon  the  decision;  but  in  such  cases  there  must  be  ground  for  doubting  the 
correctness  of  the  decision,  {ButterfltUd  v.  Badde,2&  N.  Y.  Super.  Ct.  44.) 
The  application  here  is  not  brought  within  the  rule  as  here  laid  down,  and 
there  is  no  unsettled  question  of  law  involved.  Motion  denied,  with  $10 
costs. 
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Mbbbihan  V.  Eetstone  Mut.  Bem.  Ass'n. 

(Supreme  Court,  Oeneral  Term,  Fifth  Department.    April  18, 1892.) 

Udtuai.  Benefit  Insckancb — ^Notice  ov  Death  AsaESSMEXTs. 

Where  a  mutual  benefit  aBsoclation,  from  its  home  office  in  another  state,  mailed 
to  plaintiff,  a  member,  a  notice  of  the  death  of  another  member,  which  notice  re- 
quired plaintiff  to  pay  an  assessment  therein  stated  within  SO  da^s  from  the  date 
of  the  notice,  under  penalty  of  forfeiture  of  his  policy,  and  plaintiff,  through  no 
fault  of  his,  did  not  receive  such  notice  until  after  the  expiration  of  the  80  days,  it 
was  DO  such  notice  as,  in  the  absence  of  an  agreement  to  that  effect,  would  work  a 
forfeiture  of  plaintiff's  policy. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  M.  Le  F.  Merriman  against  the  Keystone  Mutua)  Benefit  Asso- 
ciation. From  a  judgment  for  plaintiff,  entered  on  the  report  of  a  referee, 
defendant  appeals.     Affirmed. 

Argued  before  DwiGHT.tP.  J.,  and  Maoomber  and  Lewij,  JJ. 

George  T.  Spencer,  for  appellant.    Daniel  L.  Benton,  for  respondent 

Macouber,  J.  The  plaintiil  brings  this  action  as  assignee  of  a  policy  of 
insurance,  which  was  issued  to  one  Seth  H.  Merriman  by  the  defendant  on  the 
2S6tb  day  of  February,  1881.  On  the  last-nHmed  day  the  defendant,  in  con- 
sideration of  the  sum  of  $9.25  paid  to  it  by  Seth  H.  Merriman,  delivered  its 
policy  to  the  latter  on  his  life,  by  which,  in  consideration  of  such  sum  and  of 
the  annual  payment  of  $6.25  for  the  next  succeeding  four  years,  and  there- 
after the  further  sum  of  08.25,  annually,  for  five  years,  together  with  the 
payment  of  mortality  assessments  according  to  the  charter  and  by-laws  of  the' 
defendant,  the  latter  promised  to  pay  to  said  Merriman  in  9  years  from  the 
date  of  said  policy,  or  90  days  after  bis  death,  if  death  occurred  prior  thereto, 
to  his  executors,  administrators,  or  assigns,  the  sum  of  81,000.  The  insured 
paid  to  the  defendant  all  the  sums  required  to  be  paid  by  the  terms  of  the 
policy,  including  mortality  assessments  upon  said  policy  from  the  issuing 
thereof  to  the  2d  day  of  January,  1888.  A  loss,  by  death,  having  occurred 
to  the  company  prior  to  January  2,  1888,  an  assessment  was  duly  made  upon 
Merriman  and  others;  and  Merriman's  pro  rato  amount  thereof  was  81.98. 
On  that  day,  to-wit,  the  2d  day  of  January,  1888,  the  defendant  mailed  the 
printed  notice  of  such  death,  and  of  the  cause  thereof,  with  such  assessment, 
which  notice  required  the  insured  to  remit  to  the  office  of  the  defendant,  by 
dnift,  postal  order,  or  clieck,  or  pay  to  its  authorized  collecting  agent,  such 
assessment  within  80  days  from  the  date  of  said  notice,  and  tliat  otherwise 
the  policy  would  be  forfeited.  This  notice,  as  the  evidence  shows,  and  as  the 
learned  referee  has  found,  did  not  reach  the  assured  until  the  7th  day  of 
February,  1888,  owing  to  some  unexplained  derangement  of  the  mail  at 
Hornellsville,  N.  Y.  Immediately  on  the  Hctual  receipt  of  the  notice,  Merri- 
man sent  the  proper  sum  of  money  for  that  assessment,  and  for  another  one 
of  whicti  he  bad  been  notiiled  by  mail  Febru  iry  1,  1888.  But  the  defendant 
refused  to  receive  such  payment,  and  insisted  that  the  policy  was  forfeited, 
and  that  the  company  was  no  longer  bound  by  the  terms  thereof.  On  the 
26th  day  of  January,  1888,  the  defendant  sent  to  Merriman,  by  mail,  a  notice 
that  his  annual  premium  upon  the  policy  of  $8.25  would  be  payable  on  the 
26th  day  of  February,  1888.  On  the  1st  day  of  February,  1888,  the  defend- 
ant notified  Merriman  by  mail  of  the  death  of  another  member  of  the  associa- 
tion, and  of  an  assessment  against  him  therefor  of  $1.98,  with  directions  to 
forward  the  same  as  in  former  notices.  The  notice  of  January  2,  1888,  to 
pay  the  mortuary  assessment,  contained  the  statement  that  the  assessment 
would  fall  due  on  the  1st  day  of  February,  1888.  The  learned  referee  has 
held,  in  »  very  interesting  opinion  delivered  by  bim,  that  the  fact  that  the  de- 
fendant mailed  the  second  mortuary  notice  on  February  1,  1888,  was  either 
v.laN.Y.8.no.5 — 20 
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a  waiver  of  the  forfeiture  which  had  been  worked  by  the  failure  actually  to 
pay  the  assessment  of  January  2d,  or  that  it  was  at  least  a  waiver  of  the  com- 
pany's notice  to  the  insured  tliat  it  would  insist  upon  such  forfeiture.  While 
it  seems  to  us  that  the  company,  on  the  1st  day  of  February,  1888,  knowing 
that  the  insured  had  all  of  tliat  day  in  whicli  to  pay  the  assessment  of  Jana> 
arr  2d,  was  not  obliged  to  wait  to  see  if  there  was  a  failure  in  making  such 
payment,  but  might  proceed  with  its  ordinary  and  customary  business  on  the 
assumption  that  the  assured  would  fulfill  his  part  of  the  coniract,  yet  we  are 
not  disposed  to  overrule  the  views  of  the  referee  in  tiiis  particular,  as  we  think 
tliat  there  are  other  grounds  upon  which  the  afflrmanceof  the  judgment  may  be 
rested  without  now  passing  upon  this  one.  The  statute  (chapter  341,  Laws 
1876,  as  amended  by  chapter  S21,  Laws  1877)  requires,  among  other  things, 
the  following:  "Such  notice  shall  further  state  that  unless  the  said  premium 
or  interest  then  due  shall  be  paid  to  the  company  or  to  a  duly-appointed  agent 
or  other  person  authorized  to  collect  such  premium,  within  thirty  days  after 
mailing  of  such  notice,  that  such  policy  and  all  paifments  thereon  will  become 
forfeited  and  void:  provided,  Iiowever,  that  a  notice  stating  when  tlie  pre- 
mium will  fall  due,  and  that,  if  not  paid,  the  policy  and  all  payments  thereon 
will  become  forfeited  and  void,  served  in  the  manner  hereinbefore  provided, 
at  least  thirty  days,  and  not  more  than  sixty  days,  prior  to  the  day  when  the 
premium  is  payable,  shall  have  Uie  same  effect  as  the  service  of  the  notice 
hereinbefore  provided  for."  The  notice  of  January  2, 1888,  which  is  now  re- 
lied upon  to  work  a  most  unconscionable  forfeiture,  does  not  conform  to  this 
statutory  requirement.  The  notice  was  to  pay  "  within  30  days  from  the  date 
of  notice;  otherwise  your  policy  will  be  forfeited."  It  failed  (1)  to  notify  the 
assured  that  all  payments  which  had  been  made  thereon  would  become  for- 
feited; and  (2)  it  failed  to  notify  the  assured  that  the  policy  would  be  void. 
Doubtless  a  person  skilled  in  legal  proceedings  might  infer  from  this  notice 
that  if  the  company  took  steps  to  forfeit  tlie  policy  the  prior  payments  made 
as  premiums  and  mortuary  assessments  might  be  forfeited  also.  But  the  notice 
does  not  say  so.  Having  regard  fur  the  intelligence  and  technical  knowledge 
of  the  class  of  persons  to  whom  such  insurance  is  made  most  attractive,  we 
are  unable  to  say  that  the  notice,  as  actually  served,  conveyed  any  such  idea  to 
the  assured.  We  content  ourselves  by  holding  that  it  did  not  necessarily  con- 
vey such  idea,  and  that  the  assured  might,  and  probably  did,  undei-stand  from 
its  language  that  before  he  could  be  actually  deprived  of  the  beneSt  of  the 
policy  some  step  would  be  necessary  to  be  taken  by  che  company,  and  that 
such  action  might  and  probably  would  involve  the  repayment  to  him  of  the 
premiums  and  mortuary  assessments  already  disbursed  by  him.  Phdan  v. 
Insurance  Co.,  113  N.  Y.  147,  20  N.  E.  Rep.  827. 

But  there  is  a  further  question  in  this  case,  and  that  is  whether  conformity 
to  Our  statute  in  relation  to  service  of  notices  for  the  payment  of  premiums 
is  applicable  to.the  payment  of  mortuary  assessments.  The  statute  was  un- 
doubtedly passed  for  the  purpose  of  requiring  insurance  companies  to  jog  the 
memory  of  persons  who,  in  ordinary  matters,  are  conclusively  charged  with 
knowledge  of  the  time  when  th(;ir  obligations  mature.  There  seems  to  have 
been  no  further  purpose  in  the  enactment  than  that.  Tlie  legislature,  doubt- 
less for  a  wise  public  policy,  determined  not  to  permit  a  forfeiture,  although 
accomplished  by  means  of  the  terras  of  the  contract,  unless  within  the  period 
named  the  party  should  be  actually  notified  of  his  obligation  to  pay.  But  in 
the  case  of  the  mortuary  assessments  the  insured  is  not  charged  directly  or 
indirectly  with  knowledge  of  them,  because  from  the  very  nature  of  the  case 
they  are  uncertain  both  in  number  and  in  time.  On  principle  tliere  exists  no 
reason  why,  in  the  case  of  mortuary  assessments,  the  insurance  company 
should  not  be  driven  to  common-law  proof  of  notice  to  the  policy-holders  of 
an  assessment  before  a  forfeiture  of  a  policy  can  be  legally  claimed.  This 
position  finds  some  verification  in  chapter  328  of  the  Laws  of  1885,  which 
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was  supplementary  to  the  statutes  above  mentioned.  Bj  this  law  it  was  en- 
acted that  the  previous  statute  should  not  apply  to  policies  issued  upon 
monthly  or  -weekly  installments  of  premiums,  provided  the  notice  therein 
mentioned  shoald  be  waived  in  the  application  for  such  policies,  or  in  the  ad- 
ditions to  such  application.  The  policy  before  ua  required  the  payment  of  the 
mortality  assessments  according  to  the  charter  and  by-laws  of  the  associa- 
tion, and  the  terms  stipulated  in  the  application  upon  which  the  policy  was 
issued.  But  what  the  charter  is,  what  its  by-laws,  and  what  the  terms  ii» 
respect  thereto  in  the  application  for  the  policy  are,  we  are  not  informed,  be- 
cause these  matters  were  not  put  in  evidence  before  the  referee,  and  are  not 
returned  to  us  npon  this  appeal.  We  are  of  the  opinion,  therefore,  in  the  ab- 
sence of  proof  of  a  contract  that  should  make  the  mailing  of  a  notice  for  a 
mortuary  assessment  of  the  same  force  and  effect  as  the  mailing  of  a  notice 
for  the  premium,  that  the  defendant  must  be  driven  to  its  common-law  proof, 
and  must  stand-or  fall  thereby.  It  is  shown  that  tlie  notice  of  such  an  assess- 
ment was  properly  mailed  from  the  home  office  of  the  defendant  in  the  state 
of  Pennsylvania.  From  that  fact  a  presumption  would  arise  that  the  notice 
which  was  shown  to  have  been  properly  addressed  to  the  assured  reached  bink 
in  due  course  of  mail.  But  this  presumption  has  been  absolutely  overcome 
by  positive  evidence,  which  resulted  in  the  finding  of  fact  by  the  referee,  that 
the  letter  mailed  on  the  2d  day  of  January,  1888,  did  not  reach  the  party  ad- 
dressed until  the  7th  day  of  February  of  that  year  on  account  of  the  derange- 
ment of  the  mails,  and  not  by  reason  of  any  act  of  the  plaintiff.  It  is  nob 
shown  that  the  plaintiff  had  any  knowledge  outside  of  aoch  notice  that  an  as- 
sessment at  that  time  had  been  made.  In  the  absence,  therefore,  of  some 
positive  agreement  which  would  enable  insurance  companies,  by  mailing  a 
letter  in  a  foreign  state  containing  a  notice  of  mortuary  assessment,  to  insist 
npon  a  forfeiture  of  a  policy  that  had  continued  for  seven  years  out  of  the 
nine  years  for  which  It  was  issued,  we  think,  under  these  proofs,  that  the  de- 
fendant failed  to  notify  the  assured  of  the  assessment  mentioned  In  its  notice 
of  January  2,  1888.  For  these  reasons  we  think  that  the  judgment  appealed 
from  should  be  affirmed.    All  concur. 


Merbitt  t>.  Merbitt. 
{Sttpreme  Court,  General  Term,  Third  Department.    Harch  15, 1893.) 

1.  JlTBISDIOTIOS  0»  COBSTT  C!oUKT — EqUlTABLE  ACTION— EviDBKCB. 

By  an  antenuptial  agreemeDt  the  prospective  wife  relinquished  sU  of  ber  oontln- 
gent  dower  rignte  in  the  property  of  the  husband,  in  consideration  that  ber  sap- 
port  sboold  be  made  a  obar.i^  and  lien  on  his  estate.  After  the  marriage  the  has- 
baod  conveyed  his  property  to  his  children,  taking  from  each  a  bond  conditioned' 
for  his  support  and  that  of  his  widow  after  his  death.  Held,  that  an  aotion  by  the- 
widow  on  one  of  those  bonds  to  enforce  its  provision  in  her  favor  was  an  aotion  at 
law,  and  not  an  aotion  in  equity  to  enforce  the  antenuptial  agreement,  and  that, 
therefore,  the  county  oonrt  had  Jurisdiction. 

i.  Ba.UX — AOOOUNTINO. 

The  fact  that  similar  bonds  of  the  other  children  were  offered  In  evidence  for  the 
purpose  of  determining  the  quota  which  defendant  was  liable  to  contribute  to  plain- 
tiiTs  support  did  not  constitute  an  accounting  which  would  change  the  aotion  to  an. 
eqniteble  prooeeding. 

Appeal  from  Sullivan  county  court. 

Action  by  Esther  A.  Merritt  against  Martin  Merritt.    From  a  Judgment 
for  defendant,  plaintiff  appeals.    Beversed. 
Argued  before  Putnam  and  Herriok,  JJ. 
George  H.  Smith,  for  appellant.    T.  P.  Bush,  for  respondent. 

Herriok,  J.  This  action  was  brought  in  the  county  court  upon  the  fol- 
lowing state  of  facts:  On  the  8th  day  of  May,  1869,  the  plaintiff,  whose 
maiden  name  was  Esther  A.  Qillet,  entered  into  an  anlennptial  contract  witli. 
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Martin  P.  Merritt,  the  defendant's  father,  by  which,  in  case  of  their  inter- 
marriage, the  plaintiff  agreed  to  release  all  her  claim  to  dower  or  third  inter- 
est in  the  property  of  said  Murtin  F.  Merritt,  both  real  and  personal,  and  in 
consideration  thereof  the  plaintiff  was  to  receive  her  support  during  life  in 
case  she  survived  him,  siicli  support  to  be  a  charge  and  lien  upon  his  prop- 
erty; and  the  said  Merritt  made  it,  by  said  agreement,  "incumbent  upon  bis 
said  heirs,  so  long  as  she  and  tliey,  or  either  of  them,  can  satisfactorily  agree 
that  they  shall  make  such  provision  for  ber,  the  said  second  party;  and,  in 
case  they  fail  to  provide  for  said  second  party's  maintenance  as  comfortably 
as  wh«E  she  was  the  wife  of  said  first  party,  that  in  that  case  the  said  second 
party  is  to  make  provision  for  herself,  and  the  expense  thereof  to  be  a  chargo 
upon  any  and  all  of  my  real  estate  or  property  that  I  no  w  own  or  may  herenf  ter 
acquire,  notwitiutanding  any  contract,  deed,  or  will  that  I  may  hereafter 
make,  or  suffer  to  l>e  made;"  and  he  further  agreed  that  such  agreement 
should  be  a  lien  upon  any  and  all  of  his  estate,  both  real  and  personal ;  that  such 
agreement  was  delivered  to  the  plaintiff.  May  8,  1869,  and  recorded  in  the 
Sullivan  county  clerk's  office,  September  8,  1874;  that  on  the  same  day  the 
plaintiff  executed  and  delivered  to  the  said  Martin  F.  Merritt,  in  considera- 
tion of  said  antenuptial  agreement,  and  of  his  marrying  her,  a  release  of  all 
claims  to  dower  or  third  in  any  and  all  property  the  said  Merritt  might  die 
seised  of,  both  real  and  personal,  which  release  was  recorded  in  the  Sullivan 
county  clerk's  office.  Shortly  after  the  execution  of  said  agreement  and  re- 
lease, the  plaintiff  married  the  said  Martiu  F.  Merritt,  and  they  thereafter 
lived  together  as  husband  and  wife  until  his  death,  January  14,  189U.  The 
complaint  alleges  that  at  the  time  of  such  agreement  and  marriage,  Martin 
F.  Merritt  was  the  owner  and  in  the  possession  of  a  large  amount  of  property, 
both  real  and  perinonal ;  that  in  the  month  of  April,  1883,  the  said  Martin  F. 
Merritt  transferred  to  four  of  bis  sons,  including  the  defendant,  various  pieces 
of  property,  and  in  November  and  December  of  the  same  year  he  transferred 
to  three  other  children  various  other  property,  and  thereby  his  said  children 
became  the  owners  and  possessed  of  all  the  property  of  said  Martin  F.  Mer- 
ritt; that  at  the  time  of  such  transfera,  and  as  a  part  consideration  therefor, 
the  children  of  Miirtin  F.  Merritt  executed  and  delivered  to  him  their  several 
bonds,  conditional  that,  in  case  the  plaintiff  should  survive  the  said  Martin 
F.  Merritt,  they  would  each  contribute  his  and  her  pro  rata  share  towards 
the  plaintiff's  support  as  long  as  she  should  live.  Upon  the  trial  the  antenup- 
tial agreement  and  release  were  put  in  eviilence;  also  a  deed  of  real  property 
from  Martin  F.  Merritt  and  the  plaintiff,  his  wife,  to  the  defendant,  dated 
April  7,  1883;  also  a  deed  from  the  same  party  to  the  defendant  and  two 
other  children  of  Martin  F.  Merritt  of  other  real  property,  dated  April  25, 
1888.  Plaintiff  also  put  in  evidence  a  lx)nd  executed  by  the  defendant  to 
Martin  F.  Merritt,  dated  April  25,  1883,  which  recites  that  Martin  F.  Mer- 
ritt has  conveyed  lo  Martin  Merritt  certain  real  estate,  on  condition  that  Mar- 
tin Merritt  shall  contril)Ute  to  the  support  of  Martin  F.  Merritt  during  his 
life,  and  shall  also  contribute  to  the  carrying  out  of  the  antenuptial  contract 
between  plaintiff  and  Martin  F.  Merritt.  It  recites  the  amount  that  shall  be 
paid  to  Martin  F.  Merritt  during  his  life-time,  962.50  annually,  and  after  his 
death  to  contribute  his  due  share,  according  to  the  property  he  has  then  re- 
ceived, to  carry  out  said  antenuptial  contract.  The  plaintiff  offered  in  evi- 
dence similar  bonds  executed  by  the  other  children  of  Martin  F.  Merritt,  who, 
it  was  claimed  in  the  complaint,  had  received  conveyances  of  his  property. 
The  pliiintiff  also  offered  in  evidence  deeds  from  Martin  F.  Merritt  and  the 
plaintiff,  his  wife,  to  the  said  several  children  of  Martin  F.  Merritt.  Upon 
the  objection  of  the  defendant,  the  court  refused  to  admit  either  the  bonds  or 
deeds  in  evidence.  Other  evidence  was  offered  by  the  plaintiff  that  was  not 
received  by  the  court,  but  as  to  wliioh  there  is  no  occasion  to  advert  now,  it 
apparently  being  rejected  for  the  same  reason  that  the  court  refused  to  receiv* 
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the  bonds  and  deeds.  In  rejecting  the  evidence,  the  court  said:  "This  action 
is  virtually  to  obtain  an  enforcement  of  the  antenuptial  agreement.  It  is  no 
doubt  proper  and  right  that  tltis  defendant,  with  the  other  heirs  and  next  of 
kin,  should  carry  out  that  antenuptial  ngreenient,  so  far  as  it  binds  them,  but, 
if  they  refuse  to  do  it,  the  remedy  is  for  an  enforcement  of  that  .igrpement, 
and  pertains  entirely  to  a  court  of  equity."  At  the  close  of  tlie  evidence  of 
the  plaintiff,  the  court  directed  the  dismissal  of  the  complaint.  I  do  not  think 
the  action  is  one  in  equity ;  it  is  an  action  to  enforce  the  condition  of  the  bond. 
Under  the  antenuptial  agreement,  the  plaintiff  was  given  a  lien  upon  Martin 
F.  Merritt's  property  to  enforce  it.  By  uniting  witli  her  husband  in  the  deeds 
to  his  children,  she  released  all  lien  she  had  upon  the  property  described  in 
those  deeds,  and  the  several  bonds  taken  by  the  husband,  so  far  as  she  was 
concerned,  were  substituted  for  the  lien  given  by  the  antenupti.il  agree- 
ment The  agreement  to  support  the  father,  and  to  carry  out  the  terms  of 
the  antenuptial  agreement,  were  the  consideration  for  the  conveyances  to  the 
children.  The  plaintiff,  in  turn,  contributed  her  share  of  the  consideration 
moving  the  children  to  execute  their  several  bon  Is,  by  her  signature  to  the 
deeds;  and  she  had  a  right  of  action  to  enforce  those  conditions  in  the  bonds 
that  were  Intended  for  her  l)eneflt.  Arnold  v.  Ntcholis,  64  24.  Y.  117;  Todd 
V.  Weber,  95  N.  Y.  181;  Rector,  etc.,  v.  Teed,  120  N.  Y.  585,  24  N.  E.  Rep. 
1014.  The  amount  the  defendant  was  to  contribute  was  to  be  determined  ao- 
cording  to  the  property  he  had  received  from  his  father.  The  other  bonds,' 
offered  in  evidence  and  rejected,  were  stated  to  be  for  the  same  purpose  as  the 
one  Kiven  by  the  defendant.  In  other  words, each  one  who  received  ashareof 
the  father's  property  was  to  contribute  to  the  plaintiff's  support  in  an  amount 
proportioned  to  the  share  of  the  estate  he  or  she  received.  Hence,  in  deter- 
mining the  proportion  that  was  due  on  the  defendant's  bond,  it  became  compe- 
tent and  roatrrial  to  show  a  lilie  agreement  on  the  part  of  the  other  children, 
and  the  amount  of  the  property  each  one  had  received;  and  the  bonds  and 
deeds  so  executed  were,  I  think,  admissible  in  evidence  for  the  purpose  indi- 
cated. The  reception  of  evidence  to  determine  the  defendant's  "due  share, 
according  to  fhe  property  he  has  received,"  does  not  constitute  an  accounting 
which  changes  the  action  to  a  proceeding  or  action  in  equity.  I  think  the 
trial  court  erred  in  holding  that  the  action  was  one  in  equity,  of  which  the 
county  court  had  no  jurisdiction,  and  that  it  also  erred  in  rejecting  the  bonds 
and  deeds  offered  in  evidence  by  the  plaintiff,  and  that  for  such  errors  the 
judgment  should  be  reversed,  and  a  new  trial  granted,  with  costs  to  abide  th« 
event. 


Httlim  e.  Squibes  et  al. 
(Supreme  Court,  0«neral  Term,  Third  Department.    March  16, 1893.) 

1.  IiAPSBD  DbVIBII — ObNBRAL  RbBIDVABT  LEOi.0T. 

After  certain  bequests  and  devises,  one  of  which  was  void,  testator  oontinaed: 
"All  tbe  rest  and  residue  of  my  estate,  remaining  after  the  payment  of  all  the 
legacies  and  bequests  hereinbefore  specified  or  contained,  I  give  and  bequeath  to 
C. "  Meld,  that  C.  took  as  general,  and  not  as  special,  residuary  legatee,  and  as  suoh 
was  entitled  to  the  lapsed  legacy. 
9.  Bamb— SPECino  BsquEST  out  or  "RssmoB. " 

The  character  of  such  bequest  and  devise  to  C.  as  a  general  residuary  provision 
was  not  affected  by  tbe  use  of  the  language,  "after  the  payment  of  all  the  legacies, 
devises,  and  bequests  hereinbefore  specified, "  nor  by  other  bequests  of  specifio 
sums  in  prior  dausos  of  the  will,  to  be  paid  out  of  the  "residue"  of  tbe  estate. 

Appeal  from  special  term,  Rensselaer  county. 

Action  by  John  S.  Hulin  against  Norman  B.  Squires  and  another,  executors 
of  Franklin  W.  Farnam,  deceased,  and  others.  From  a  judgment  for  plain- 
tiff, defendants  appeal.     Reversed. 

Argued  before  Mayiiam,  F.  J.,  and  Pui'SAM  and  Hebrick,  JJ. 
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King  A  King,  (Edwin  A.  King,  of  counsel,)  for  appellants  the  executors. 
Smith  dt  Parmenter,  {R.  A.  Parmenter,  of  counsel,)  for  appellant  Farnam 
Philip  Caird.  /.  Arthur  Barratt,  {B.  Countryman,  of  counsel.)  for  re- 
spondent. 

PiTTNAMi  J.  The  controversj  in  this  case  arises  out  of  the  oonstructioo 
of  the  will  of  Franklin  W.  Farnam,  deceased.  By  the  filth  clause  the  tes- 
tator gives  to  a  religious  corporation  in  the  city  of  Troy  $20,000  and  certain 
real  estate;  and,  the  will  having  been  executed  within  two  months  prior  to  ' 
his  decease,  it  is  conceded  that  this  clause  is  void,  under  chapter  819  of  the 
Laws  of  1888.  The  matter  to  be  determined  is  the  interpretation  to  be  given 
of  tlie  tenth  clause  of  the  will,  wliich  is  as  follows:  "Tenth.  All  the  rest 
and  residue  of  my  estate,  remaining  after  the  payment  of  all  the  legacies, 
■devises,  and  bequests  hereinbefore  specified  or  contained,  I  give,  devise,  and 
bequeath  to  Farnam  Philip  Caird.  In  case  he  shall  nut  be  living  at  the  time 
of  my  decease,  then,  and  in  such  case,  I  give,  devise,  and  bequeath  the  same 
to  his  mother,  Carrie  L.  B.  Caird."  The  question  submitted  is,  does  tbb 
property  attempted  to  be  bequeathed  and  devised  in  the  fifth  clause  of  the 
will  pass  to  the  residuary  legatee  and  devisee  under  said  tentli  clause,  or,  as 
:held  by  the  trial  court,  go  to  the  heir.^  and  next  of  kin  ?  The  counsel  for 
respondent  insists,  and  I  understand  the  trial  court  to  have,  in  subsLanoe, 
held,  that  the  tenth  clause  was  not  a  general  residuary,  bat  a  specific  resid- 
uary, clause,  (so  to  call  it.)  The  principles  applicable  to  general  residuary 
bequests  are  well  settled.  In  Riker  v.  Comwell,  113  N.  Y.  124,  20  N.  E. 
llep.  602:  Cruikahank  v.  Home  for  the  FrUndlesa,  113  K.  Y.  837,  21  N.  £. 
Rep.  64;  In  re  Crossman,  113  N.  Y.  510.  21  N.  £.  llep.  180,— the  court 
lays  down  this  doctrine:  "A  general  residuary  clause  includes  in  its  gift 
iiny  property  or  interest  in  the  will  which,  for  any  reason,  eventually  falls 
into  the  general  residue.  It  will  include  legacies  which  were  originally  void, 
either  because  the  disposition  was  illegal,  or  because,  for  any  other  reason,  it 
was  impossible  that  it  should  take  effect;  and  it  includes  such  legacies  as  may 
lapse  by  events  subsequent  to  the  making  of  the  will.  It  operiAes  to  transfer 
to  the  residuary  legatee  such  portion  of  his  property  as  the  testator  has  not 
perfectly  disposed  of."  In  Re  Bonnet,  118  N.  Y.  524,  21  N.  E.  liep.  139,  it 
Is  said:  "We  hold  that,  unless  a  contrary  intent  unequivocally  appears  else- 
where in  the  will,  a  lapsed  or  void  legacy  will  be  carried  by  a  general  gift  of 
the  residuum  of  the  testator's  estate."  In  Re  Benson,  96  N.  Y.  510,  the 
court  quotes  with  approval  the  remark  in  Banks  v.  Pfielan,  4  Barb.  80.  that 
the  only  exception'to  the  general  rule  is  where  the  "words  used  in  the  will 
■expressly  show  an  intention  on  the  part  of  the  testator  to  exclude  such  por- 
tions of  his  estate  as  are  mentioned  in  any  of  the  previous  clauses  of  the  will 
from  falling  into  the  general  residue. "  See,  also,  Floyd  v.  Carow,  88  N.  Y. 
566;  Rogers  v.  Case,  18  Wkly.  Dig.  470;  King  v.  Strong.  9  Paige,  94;  2  Redf. 
Wills,  115,  note.  In  the  tenth  clause  the  testator  gives  and  bequeaths  all  tlie 
rest  and  residue  of  his  estate  remaining  after  the  payment  of  all  tlie  legacies, 
devises,  and  bequests  hereinbefore  specified  or  contained  to  Farnam  Philip 
Caird.  The  language  is  that  of  a  general  residuary  clause.  The  sentence 
therein,  "after  the  payment  of  all  the  legacies,  devises,  and  bequests  herein- 
before specified  or  contained, "  does  not  prevent  it  from  so  being  considered. 
In  Riker  v.  Comwell,  supra,  it  wtis  insisted  that  the  words  in  the  second 
clause  of  the  second  codicil,  "after  payment  of  all  the  legacies,  and  carrying 
out  of  tlie  trusts  and  provisions  made,"  were  words  of  exclusion,  and  which 
indicated  an  intention  to  give  only  a  specific  legacy.  The  court  held  there 
was  no  force  In  the  suggestion.  In  Banks  v.  Pheian,4  Barb.  89.  the  court 
remarked:  "It  was  contended  upon  the  argument  that  the  words,  'if  any 
there  shall  be,  after  paying  the  preceding  legacies,  devises,  and  bequests,' 
contained  in  the  parentiieses  of  the  residuary  clause,  bring  this  case  within 
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the  exception  to  general  rule.  A  reference  to  the  adjudged  cases  will  sbow 
that  similar  words  used  in  the  residuary  clause  have  not  been  considered  suf- 
ficient to  limit  a  residuary  disposition  to  any  particular  or  partial  residue." 
lu  King  T.  Woodhull.  3  £dw.  Ch.  84,  the  vice-chancellor  rereiarlsed:  "  '  After 
payment  of  debts  and  legacies,'  or  < after  payment  of  legacies  specified  or 
recapitulated  in  the  residuary  clause  itself,'  are  not  restrictive  of  the  bequest 
to  any  particular  or  partial  residue;  but  the  bequest,  after  all,  is  general  of 
the  remainder,  and  may  be  so  understood  without  doing  violence  to  the  ex- 
pressions of  the  will,  where  the  residuary  clause  is  thus  worded,  and  the 
legatee  is  as  much  a  general  legatee  of  the  residuum  Of  (he  estate  as  if  such 
words  were  not  used.  In  some  of  the  cases,  where  the  court  has  decreed  the 
residuary  legatees  entitled  to  tbe  benefit  resulting  to  the  estate  from  lapsed 
or  void  bequests,  the  language  of  the  will  has  been  stronger  in  favor  of  a 
construction  which  would  exclude  them  than  in  tbe  present  case.  I  will 
instance  only  two.  Shanley  v.  Baker,  4  Ves.  732,  and  Roberts  v.  Cooke, 
16  Yes.  451."  The  ease  of  King  v.  Woodhull  was  atfirmed  in  9  Paige,  94; 
is  cited  with  approval  in  Riker  v.  Comwdl,  113  N.  T.  127,  20  N.  E.  Rep. 
602,  and  in  many  other  cases,  and  may  be  deemed  a  reliable  authority. 

The  learned  judge  at  special  term  in  his  opinion  says:  "When  we  reach 
the  tenth  clause,  the  testator  does  not  give  'all  the  rest  and  residue  of  my 
estate '  to  Farnam  Philip  Caird,  but  he  qualifies  and  circumscribes  the  resi- 
dae  by  clear  expression  of  unmistakable  import,  namely,  'remaining  after 
the  payment  of  all  the  legacies,  devises,  and  bequests  hereinl)efore  specified 
or  contained.'  Clearly,  whatever  cesidue  it  is  is  the  residue  remaining  after 
tbe  payment  of  all  the  legacies,  not  of  those  effectually  given,  but  specified 
or  contained  in  the  will,  whether  valid  or  not;  otherwise,  why  add  tbe  words 
of  definition,  description,  or  limitation?  If  these  words  iure  to  be  stricken 
oat,  tbe  purpose  of  the  testator  in  adding  them  is  to  be  thwarted. "  1  cannot 
answer  this  position  of  tbe  court  below  better  than  by  quoting  an  extract 
from  the  opinion  of  .Judge  Gray  in  tbe  Riker  Case:  "The  words  upon  which 
tlie  appellants  lay  so  much  stress,  as  being  words  of  exclusion  and  limitation, 
are  used  by  the  testator  ratlier  as  words  of  a  description  of  the  general  resi- 
due. Tbey  might  have  been  omitted  without  prejudice  to  the  intention. 
Bat  their  retention  works  no  confusion  of  thought.  That  whicli  is  'remain- 
ing after  carrying  out  all  the  trusts  and  provisions  made  by  me  in  my  will 
and  codicil'  is  the  fund,  which  is  only  completely  ascertained  when  the  pre- 
vious provisions  have  been  effectuated.  Tlie  very  sense  of  the  words  implies 
the  negation  of  tbe  idea  of  a  specific  or  fixed  residue  outside  of  the  previous 
gifts  in  the  will.  If  the  •  carrying  out'  of  the  provisions  of  the  will  and  codi- 
cil is  defeated  to  any  extent,  to  that  extent  the  residue  of  the  fund  is  increased 
by  tbe  accretion  of  the  void  or  lapsed  gifts."  See  pages  126,  127, 113  N.  Y., 
and  pnge  605,  20  N.  £.  liep.  i  think,  then,  that  the  above  quotations  show 
that  the  said  tenth  subdivision  of  the  will,  being  in  form  a  general  residuary 
clause,  is  not  prevented  from  being  deemed  such  by  the  words,  "after  the 
payment  of  all  the  legacies,  devises,  and  bequests  hereinbefore  specified  or  con- 
tained." Is  it  affected  as  a  general  bequest  because  in  the  fifth,  sixth,  seventh, 
and  eighth  clauses  of  his  will  the  testator  has  bequeathed  certain  legacies  to 
be  paid  out  of  the  "residue"  of  his  estate?  In  King  v.  Woodhull,  supra, 
(see  page  80,)  the  testatrix  willed  the  residue  of  the  proceeds  of  her  estate,  if 
it  did  not  exceed  $1,000,  to  a  missionary  society,  and  the  residue  and  re- 
mainder of  her  estate,  after  tbe  payment  of  said  $1,000  to  said  missionary 
society,  if  any  there  shall  be,  she  bequeathed  to  tbe  children  of  her  niece. 
Tbe  legacy  of  the  missionary  society  lapsed,  and  it  was  held  that  a  residuary 
legatee  took  the  money.  That  case,  then,  is  an  instance  of  a  general  resid- 
uary bequest,  after  a  specific  bequest  out  of  the  residue,  held  valid.  It  is 
undoubtedly  the  rule  that  a  bequest  of  a  residue  will  not  ordinarily  carry  a 
lapsed  legacy.     Kerr  v.  Dougherty,  79  N.  Y.  346",  Beekman  v.  Bomor,  23 
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N.  Y.  298,  312;  tiiker  v.  Comwell.  113  N.  Y.  125, 126,  20  N.  E.  Rep,  602. 
King  v.  Wuodhull,  3  Edw.  Ch,  82.  In  the  case  last  cited  it  was  held:  "To 
entitle  h  residiiiiry  legatee  to  the  benefit  of  a  lapsed  or  void  bequest,  however; 
he  must  be  a  legatee  of  the  residue  geuerally,  and  nut  partially  so.  for  where 
it  id  manifest  from  the  express  words  of  the  will  that  a  n\it  of  the  residue  is 
conBned  to  the  residue  of  a  particular  fund  or  description  of  property,  or  to 
Borne  certain  residuum,  he  would  be  restricted  to  what  is  thus  particularly 
given,  since  the  legatee  cannot  take  more  than  is  fairly  within  the  scope  of 
the  gift."  In  Kerr  v.  Douglierty,  supra,  there  was  In  fact  no  general  resid- 
uary clause.  The  case  is  considered  and  explained  fully  in  Re  Benson,  96  N. 
Y.  499,  and  in  the  Hiker  Case,  supra,  at  page  127,  113  N.  Y.,  and  page  606, 
20  N.  E.  Kep.  And  in  the  latter  case,  at  pages  125,  126,  113  N.  Y.,  and 
pages  605,  606,  20  N.  E.  Bep.,  is  illustrated  the  difference  between  a  general 
bequest  and  a  bequest  of  a  particular  residue.  The  distinction  between  a 
devise  of  a  particular  residue,  as  so  illustrated  in  that  case,  and  that  of  a 
general  bequest  by  the  testator  of  all  the  residue  of  his  estate,  as  in  this  case, 
mast  be  apparent.  The  legacies  contained  in  the  fifth,  sixth,  seventh,  and 
eighth  clauses  of  the  will  in  question  are  specific  legacies  of  a  certain  sum, 
payable  in  the  order  named,  in  case  testator  left  sufiHcient  pro|)erty.  Ther« 
is  no  residue  disposed  of  in  these  clauses.  Tliese  are  not  specific  residuary 
legacies.  The  testator  wills  a  certain  sura  of  money  to  each  legatee  in  the 
order  named,  payable  from  the  balance  of  his  estate.  The  effect  in  meaning 
of  the  will  would  have  been  the  same  had  he  used  the  word  "balance"  instead 
of  "residue."  The  effect  of  the  will  in  question  is  by  the  first  four  clauses 
to  bequeath  certain  legacies  to  the  parties  named;  then,  out  of  the  biilance  of 
his  estate,  to  pay  the  specific  legacies  as  specified  in  the  fifth,  sixth,  seventh, 
and  eighth  clauses,  in  the  order  named;  and  the  residue  of  all  his  estate  lie 
bequeathed  to  Farnam  Philip  Caird.  The  gi(t  in  the  tenth  clause  is  not  of 
any  particular  part  of  the  estate  of  testator,  or  any  partial  fund.  It  is  a  gift, 
by  its  terms,  of  the  whole  residue  of  the  estate.  In  the  language  of  King  r. 
Woodhull,  supra,  Caird  is  "a  legatee  of  the  residue  generally." 

Plaintiff  claims  that  by  the  will  in  question,  after  the  first  four  clauses, 
there  are  successive  residuary  legacies,  beginning  with  the  words,  "I  give 
and  bequeath  out  of  and  from  the  residue  of  my  estate,  after  the  payment  of 
the  legacies,"  etc.,  thereinbefore  specified,  and  ending  with  the  tenth  clause, 
in  which  the  same  language  is  used;  and  he  infers  that  the  will  evinces  a 
plain  intent  of  the  testator  that  the  residuary  legatees  in  each  case,  including 
said  tenth  clause,  shall  only  take  the  residuum  after  paying  prior  legacies, 
and  hence  that  the  tenth  clause  is  a  specific  residuary  clause,  and  not  a  gen- 
eral one.  The  answer  to  this  proposition  is  (what  has  been  before  stated) 
that  neither  the  fifth,  sixth,  seventh,  nor  eighth  clauses  of  the  will  contain 
residuary  bequests.  Each  of  said  clauses  wills  or  bequeaths  special  legacies  of 
money  or  propeity.  The  word  "residue"  is  used,  but  the  testator  might  as 
well  have  used  "balance."  He  wills  in  each  case  a  sum  of  money,  if,  after 
paying  the  former  legacies,  his  estate  is  sufficient.  Neither  the  fifth,  sixth, 
seventh,  nor  eighth  clause  wills  a  residue.  A  "residue"  is  a  "remainder," 
"what  is  left,"  "the  rest."  These  clauses  will  a  specific  sum  of  money  in 
each  case,  payable  from  the  balance  of  the  estate  of  the  testator,  and  not  a 
residue.  Then  comes  the  tenth  clause  in  question,  in  which  the  testator  wills 
not.any  specific  sura  of  money  or  property,  but  all  his  estate,  to  the  residuary 
legatee.  He  does  not  so  bequeath  the  residue  after  paying  the  legacies  specified 
in  the  fifth,  sixth,  seventh,  and  eighth  clauses,  but  the  residue  after  paying 
all  the  legacies,  including  the  first  four.  Suppose  the  first  three  legacies  in 
the  will  had  hipsed,  can  there  be  any  reasonable  doubt  but  what  the  language 
of  the  tenth  clause  is  sutScient,  under  the  authorities  above  quoted,  to  carry 
such  lapsed  legacies  to  Farnam  Philip  Caird?  If  the  bequest  contained  in 
the  tenth  clause  was  in  any  way  limited  in  its  language,  so  as  to  evince  any 
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intent  on  the  part  of  the  testator  not  to  dispose  of  all  of  his  estate,  we  might 
come  to  a  different  conclusion;  but  the  language  is  general,  except  the  words 
"after  the  payment  of  all  legHcies,"  etc.  And  these  words,  ;is  we  have  seen, 
are  words  of  description,  nnd  not  words  of  limitation  or  exclusion.  There 
are  cases  where  a  gift  of  the  rest  and  residue  does  not  carry  a  lapsed  legacy; 
as,  for  instance,  where  a  testator,  having  disposed  of  all  his  estate  but  certain 
specific  property,  described  in  his  will,  bequeaths  such  residue  to  two  persons 
in  certain  proportions.  If  the  legacy  to  one  lapses,  the  other  will  not  take, 
although  to  .him  was  beqaeatbed  the  rest  and  residue  of  such  residuum.  Such 
was  the  instance  referred  to  in  Hiker  v.  Comtoell,  aupra,  page  126,  113  X. 
Y.,  and  page  605,  20  N.  E.  Uep.  Such  a  legacy  is  in  fact  specific  and  residu- 
ary, and  tbe  intent  of  the  testator  appears  clearly  not  to  give  all  the  residuum 
to  tbe  survivor,  but  only  a  specific  part  of  tbe  same.  Another  case  is  where 
tbe  whole  residue  of  the  estate  is  given  to  several  persons,  one  of  whom  dies 
before  the  testator.  In  that  case  the  others  do  not,  under  the  will,  talie  the 
share  of  tbe  one  so  dying.  Such  are  the  cases  of  In  re  Benson,  96  N.  Y.  502, 
503;  Mount  v.  Mount,  (Sap.)  3  K.  Y.  Supp.  190;  Beekman  v.  Bonsor,  23 
N.  Y.  299.  In  such  a  case  the  testator,  by  the  very  terms  of  the  will,  only 
gives  to  tbe  survivor  a  certain  share  of  the  residue,  and  he  cannot  take  more 
than  the  will  gives  him.  Tlie  object  in  all  these  cases  is  to  ascertain  the  in- 
tent of  the  testator  as  indicated  by  tbe  language  of  the  will;  and  in  such  a 
case  the  language  of  the  testator  Is  plain.  In  the  case  we  are  considering,  tbe 
devise  is  general  of  "all  tbe  rest  and  residue,"  and,  bearing  in  mind  the 
doctrine  laid  down  by  the  highest  appellate  court  in  this  state  in  many  cases, 
that,  unless  a  contrary  intent  unequivocally  appears  elsewhere  in  the  will,  a 
lapsed  or  void  legacy  will  be  carried  by  such  a  general  gift  of  the  residue,  I 
think  the  bequest  contained  in  the  tenth  clause  carries  to  Farnam  Philip 
Caird  all  the  estate  of  tbe  deceased  not  validly  disposed  of  by  tlie  will,  includ- 
ing that  part  of  his  estate  attempted  to  be  given  and  bequeathed  in  the  fifth 
clause.  It  follows  there  should  be  a  reversal  of  the  judgment.  Tbe  will 
should  be  construed  in  accordance  with  this  opinion,  and  the  complaint  should 
be  dismissed.    All  concur. 
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(Supreme  Court,  General  Term,  Third  Department.    March  IB,  1899.) 

Hailroajs  Companies— Injtibies  to  Btock— Etidencb. 

Testimony  of  a  witness  that  he  found  a  railroad  fence  broken  down,  the  top  board 
lying  on  the  ground,  the  third  board  nailed  at  one  end,  thei  other  resting  on  the 
ground,  several  horses  from  the  adjacent  pasture  on  the  track,  and  tracks  leading 
out  of  tbe  pasture  through  the  opening,  was  sufficient  to  justify  a  submission  to  the 
Jury  of  tbe  question  whuther  plaintiff's  horse,  which  was  killed,  escaped  through 
defendant's  fence  to  tbe  track. 
Save— ScmciBNcr  ov  Fence — Notice  ov  DErEoxs. 

Evidence  that  the  part  of  the  fence  where  tbe  tracks  Indicated  that  the  horses 
went  through  was  in  bad  condition,  the  boards  and  posts  shaky  and  weak,  some  of 
the  boards  not  long  enough  to  reach  the  posts  and  some  too  rotten  to  be  nailed, 
some  loose  and  flapping,  and  some  broken  off,  was  sufficient  to  justify  a  finding  that 
the  fence  was  in  a  bad  condition  some  time  before  the  accident,  thereby  charging 
defendant  with  notice  of  its  insufficiency. 
.  Samie — EvitaNCE. 

Evidence  that  the  fence  was  defective  in  the  immediate  vicdnity  of  tbe  spot  where 
the  horses  went  through  was  properly  received,  on  the  question  of  constructive  no- 
tice to  defendant  of  the  general  insufficiency  of  the  fence. 

BaME— IXSTRCCTIONS. 

The  court  properly  refused  to  charge  that  if  defendant's  employe  made  an  ezam- 
inatton  of  the  fence  the  day  before  the  accident,  and  discovered  no  defect  at  the 
place  of  the  accident,  defendant  was  not  liable :  the  jury  being  under  no  obligation 
to  believe  such  employe,  nor  to  accept  his  judgment  as  to  the  anfflclenoy  of  the 
fence. . 

Appeal  from  circuit  court,  St.  Lawrence  county. 
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Action  by  Albert  E.  McGuire  against  the  Ogdensburgb  &  Lake  Champlain 
Railroad  Company.  From  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Argued  before  Putnam  and  Herhiok,  JJ. 

Lov,U  Haabrouck,  for  appellant.     Thonuu  Spratt,  for  respondent. 

Putnam,  J.  Tbis  action  is  brought  to  recover  the  value  of  a  Horse  which 
escaped  onto  defendant's  railroad  track  through  a  (iefective  railroad  fence, 
and  was  killed  by  an  engine.  I  think  there  was  sufiicient  evidence  to  submit 
the  question  to  the  jury  whether  or  not  the  horse  in  question  escaped  throagb 
the  south  fence  to  the  railroad  track.  Joseph  Gasco,  Jr.,  who  was  first  upon 
the  ground,  and  whose  statement  the  jury  could  and  probably  did  believe, 
found  the  south  fence  broken  down.  The  top  l)oard  was  lying  on  the  ground, 
and  the  third  board  was  nailed  at  one  end,  the  other  resting  on  the  ground. 
Several  horaes  not  killed  were  upon  tlie  track,  and  these  he  drove  through  the 
broken  fence  and  nailed  it  up  with  a  stone.  He  then  discovered  tracks  lead- 
ing from  the  pasture  to  this  opening,  and  apparently  through  it.  There  waa 
other  evidence  in  the  case  tending  to  corroborate  him.  It  is  true  tliat  on  the 
part  of  the  defendant  testimony  was  offered  tending  to  show  that  the  horses 
escaped  through  the  fence  at  the  sand  pit,  and  from  thence  to  the  branch 
track.  But  the  testimony  given  in  this  regard  was  conflicting,  and  of  suob  a 
character  that  the  question  as  to  what  point  the  borseq  escaped  from  the 
pasture  was  properly  submitted  to  the  jury,  and  the  finding  of  the  jury  can- 
not properly  be  disturbed.  Payney.  Railroad  Co., 9&lS.Y.hl^  The  plain- 
tiff's witnesses  also  gave  evidence  tending  to  show  that  part  of  the  fence 
where  the  tracks  indicated  the  horses  went  tlirough  onto  the  railroad  track 
was  in  bad  condition;  the  boards  and  posts  rotten,  shaky,  and  weak;  some  of 
the  boards  not  long  enough  to  reach  the  posts  and  some  too  rotten  to  be 
nailed;  some  of  the  boards  were  hanging  loose  and  flapping.  In  addition  to 
this  testimony,  Joseph  Gasco,  Jr.,  shows  that  immedixtely  after  the  accident 
be  found  the  two  boards  off,  as  before  stated.  This  evidence  justified  a  find- 
ing by  the  jury  that  the  fence  was  in  bad  condition  some  time  before  the  ac- 
ciilent.  It  is  true,  as  claimed  by  appellant,  that  the  plaintiff,  to  establish  a 
case  of  negligence  on  the  part  of  tbe  defendant,  must  show  notice,  actual  or 
constructive,  to  it  of  the  condition  of  the  fence.  But  where  a  fence  has  l)een 
out  of  repair  for  a  considerable  period  a  railroad  company  will  be  presumed 
to  have  had  notice  through  its  agent  of  said  defective  condition;  will  be 
chargeable  with  constructive  notice.  Hodge  v.  Railroad  Co.,  27  Hun,  395; 
Eungerford  v.  Railroad  Co.,  46  Hun,  340.  In  this  case,  if  the  jury  believed 
the  evidence  given  by  plaintiff's  witnesses  they  could  find  that  this  fence  was 
an  old,  rotten,  weak,  and  insutScient  fence,  and  one  that  should  have  been 
repaired,  and  that  defendant  could  properly  lie  held  chargeable  witli  construct- 
ive notice  of  its  condition.  The  distinction  between  this  case  and  that  of 
Wheeler  v.  Railroad  Co.,  2  Thomp.  &  C.  636,  cited  by  tlie  defendant,  is  plain. 
In  that  case,  as  stated  in  the  opinion  of  the  court,  there  was  absolutely  no 
evidence  showing  the  bad  condition  of  the  fence,  even  up  to  the  day  or  tbe 
liour  before  the  accident.  In  Murray  v.  Railroad  Co.,  *43  N.  Y.  278,  the  gate 
was  only  out  of  repair  four  days,  and  under  such  circumstances  that  the  at- 
tention of  the  defendant  was  not  called  to  it.  In  this  case,  if  plaintiff's  evi- 
dence is  true  as  to  the  fence,  it  must  have  been  out  of  repair  for  a  considera- 
ble period.  It  was  old  and  rotten,  the  boards  flapping  and  short.  It  must 
necessarily  have  been  in  that  condition  for  such  a  period  as  to  charge  defend- 
ant with  constructive  notice.  This  bad  condition  was  shown  on  the  very 
spot  where  Gasco  found  the  fence  broken  down.  It  is  true  that  defendant's 
employes  testified  that  they  from  time  to  time  examined  the  fence  in  ques- 
tion, and  had  found  no  defect  in  it.  But  the  jury,  under  the  rircuhistances, 
were  not  bound  to  believe  the  defendant's  witnesses  in  tliis  regard.    They 
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«oald,  and  doubtless  did,  rely  upon  the  testimony  given  by  the  witnesses  pro- 
duced by  the  plaintiff.  Tbe  court  allowed  evidence  of  the  condition  of  tbe 
fence  at  the  very  spot  where  Gasco  found  the  tracks  Indicating  tliat  t lie  horse 
had  gone  through,  and  also  in  the  immediate  vicinity  of  the.  place.  The 
appellant  insists  that  it  was  error  to  allow  such  evidence  except  at  the  very 
place  where  the  horse  escaped.  It  is  difficult  to  see  bow  tlie  admission  of  the 
«vidence  as  objected  to  and  received  by  the  court  below  could  have  injured  de- 
fendant. But  I  think  such  evidence  was  properly  received  on  the  question 
of  constructive  notice  to  the  defendant.  It  was  a  question  of  fact,  under  all 
the  evidence  and  circumstances,  whether  defendant  was  negligent;  whether 
defendant's  employes  should  have  discovered  the  condition  of  the  fence.  It 
was  therefore  proper  lo  show  the  condition  of  such  fence  for  a  sufficient 
space,  including  where  the  horse  went  through,  and  on  each  side  of  that  spot, 
so  that  the  attention  of  the  servants  of  the  defendant  should  have  been  at- 
tracted. Suppose  the  defective  spot  in  the  fence  had  been  only  fur  the  small 
space  where  tlie  horse  Ccime  through,  the  jury  might  have  concluded  that  the 
servants  of  the  defendant  were  not  negligent  in  not  observing  so  insigniBcant 
a  defect  in  the  fence.  If,  however,  the  defective  spot  was  for  several  lengths 
of  tlie  fence,  including  the  place  where  the  horse  came  througli,  thnt  was  a 
<]efect  that  should  have  attracted  notice.  I  think,  on  the  question  of  fact 
submitted  to  the  jury  as  to  whether  defeifdant  was  or  was  not  negligent  in 
not  discovering  the  defective  fence,  the  evidence  so  received  was  competent. 
Tbe  cases  cited  by  defendant  are  not  similar.  In  Reed  v.  Railroad  Co.,  45 
X.  Y.  574,  the  court  held  that  the  condition  of  the  railroad  a  half  mile  from 
the  place  of  accident  could  not  be  shown.  Tbatis  a  very  different  case  from 
this,  where  tbe  condition  of  the  fence  was  only  shown  in  the  immediate  vi- 
cinity of  the  place  where  the  horse  escaped.  The  other  authorities  cited  by 
the  defendant  (Abb.  Tr.  Ev.  p.  585,  §  9;  Oalligan  v.  Railroad  Co.,  59  N.  Y. 
651)  are  not  applicable.  I  do  not  think  the  court  erred  in  refusing  to  cliarge 
as  requested  by  the  defendant,  that  if  defendant's  employe,  Connor,  made  an 
examination  of  the  fence  the  day  before  the  accident,  and  discovered  no  de- 
fect a&d  no  boards  down  at  the  place  where  the  horse  escaped,  tlie  defendant 
is  not  liable;  that  if  Connor  made  such  an  examination  as  in  liis  Judgment 
seemed  proper  under  the  circuinstimces  the  defendant  is  not  liable.  The  jury 
were  not  bound  to  believe  Connor.  They  had  a  right  to  believe  the  testimony 
of  tbe  other  witnesses,  and  from  such  testimony  to  infer  that  the  fence  in 
question  was  an  old,  rotten,  weak,  and  defective  one,  and  if  they  so  found, 
they  could  determine  from  Connor's  examination  of  the  fence  t he  day  prior 
to  the  accident  that  the  defendant  had  express  notice  of  its  defective  condi- 
tion. If  it  was  in  fact,  as  witnesses  testified,  a  poor  fence,  and  the  jury  so 
determined,  although  Connor  so  examined  it  the  day  before  the  accident,  his 
defective  judgment  in  calling  or  considering  it  a  good  fence  would  not  con- 
clude tlie  jury  or  shield  the  defendant  from  liability.  The  Judgment  should 
be  affirmed,  with  costs. 


'SV.'LVSa  V.  DUBSLER. 

{Supreme  Court,  General  Term,  Third  Department,    March  15, 1892.) 

Actios  against  Execctok— Costs— Certipicate  of  Facts — Stipulation. 

Code  Civil  Pi-oc.  J  1836,  provides  that  the  facts  on  which  costs  are  allowed 
against  an  executor  refusing  to  refer  a  claim  without  action  "must  be  certified 
by  the  judge  or  referee  before  whom  the  trial  took  place. "  An  action  against  an 
executor  was  tried  before  a  referee,  who  found  for  plaintiff,  and  on  a  motion  by 
plaintiff  for  costs  against  the  executor  the  question  whether  the  executor  had  re- 
nued  to  refer  tbe  ulaim  was  referred  to  a  second  referee,  the  parties  stipulating 
that  the  motioD  (or  costs  should  not  be  founded  on  tbe  certiflcste  of  the  first  ref- 
eree. Held,  that  auch  stipulation  dispensed  with  a  certificate  of  facta  by  the  trial 
referee,  and  that  costs  were  properly  awarded  against  the  executor. 
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Appeal  from  special  term,  Fulton  county. 

Action  by  Maiy  M.  Nellis  against  Amaziah  Duesler,  executor  of  Mary  Ann 
Van  Yoast.  deceased.  From  an  order  allowing  plaintiff  costs,  defendant  ap- 
peals.    Affirmed. 

Argued  before  Mayham,  P.  J.,  and  Herbick,  J. 

Smith  (£  Nellis,  (Andrew  J.  Nellis,  of  counsel,)  for  appellant.  /.  M.  it  E. 
Dudley,  for  respondent. 

Mathah,  p.  J.  The  plaintiff  prosecuted  tills  action  in  this  court  to  re- 
cover of  the  defendant,  as  executor,  a  claim  alleged  to  have  arisen  between 
the  plaintiff  and  defendant's  testatrix  for  services  rendered  for  the  latter  by 
the  former  in  the  life-time  of  testatrix.  The  action  was  tried  l>efore  a  ref- 
eree, who  reported  in  favor  of  the  plaintiff.  The  claim  presented  by  the 
plaintiff  to  the  executor,  and  rejected  by  him,  amounted  to  $2,551.04,  and 
that  was  the  amount  claimed  in  the  complaint.  The  referee  reported  due 
from  the  defendant's  testatrix  to  the  plaintiff  the  sum  of  $192.90,  and  di- 
rected judgment  therefor.  On  that  report  and  affidavits  the  plaintilf  moves 
for  cost  in  favor  of  the  plaintiff  against  the  defendant,  and  the  court  grants 
that  motion,  from  wliich  order  tlie  defendant  appeals.  It  appears  from  the 
lindings  of  the  referee  that  while  a  large  proportion  of  the  claim  presented  by 
the  plaintiff  to  the  executor,  wbiftb  was  reji>cted  by  him,  was  disallowed  by 
the  referee,  still  a  portion  of  the  claim  made  for  services  was  allowed,  and 
reported  as  due  the  plaintiff.  Standing  upon  the  report  of  the  referee  alone, 
the  plaintiff  would  not  be  entitled  to  costs  against  the  executor.  Code,  g 
Iti35.  Has  the  plaintiff  brought  this  case  within  the  provisions  of  the  next 
section  ?  Tlie  claim  seems  to  have  been  presented  within  the  proper  time.  It 
was  resisted  by  the  defendant,  and  payment  refused,  but,  as  tbere'was  such  a 
disparity  between  the  claim  presented  and  the  amount  allowed,  its  resistance 
in  the  form  presented  cannot  be  held  to  be  unreasonable,  and  the  defendant 
should  not  be  chargeable  with  costs  unless  he  refused  to  refer  the  claim  as 
prescribed  by  law.  Upon  this  last  ground  there  is  a  conflict  in  the  evidence 
on  this  motion.  But  that  conUict  seems  to  have  been  determined  in  favor  of 
the  plaintiff  by  the  referee  appointed  to  hear  and  determine  that  question, 
and  we  think  upon  that  disputed  question  of  fact  there  is  sufficient  evidence 
to  uphold  his  conclusion.  But  the  concluding  paragraph  of  section  lti36  of 
the  Code  of  Civil  Procedure  in  terms  requires  the  facts  upon  which  an  allow- 
ance of  cost  against  an  executor  is  made  to  be  certified  by  the  court  or  ref- 
eree ttefore  whom  the  trial  was  had.  The  language  is  as  follows:  "Where 
the  action  is  brought  in  the  supreme  court,  or  in  a  superior  city  court,  the 
facts  must  be  certifled  by  the  judge  or  referee  before  whom  the  trial  took 
place."  In  this  case  the  referee  who  found  that  the  plaintiff  had  offered  to 
refer  this  claim,  and  tliat  the  defendant  had  refused  to  refer  tlio  same,  was 
not  the  referee  before  whom  the  trial  took  place,  but  one  appointed  by  the 
court  to  tal^e  the  proofs  bearing  upon  that  subject,  and  report  thereon  to  -llie 
court.  On  the  hearing  before  that  referee  both  parties  appeared  and  partici- 
pated in  the  investigation,  and  each  swore  and  examined  witnesses  before  the 
referee,  and  the  defendant,  before  such  referee  was  appointed,  stipulated  not 
to  urge  that  such  motion  for  cost  should  be  founded  upon  the  certiTicate  of 
the  referee  who  heard  and  decided  the  action,  as  provided  in  the  portion  of 
section  1886  above  quoted.  We  must  therefore,  for  the  purpose  of  this  mo- 
tion, hold  that  the  plaintiff,  before  she  commenced  this  action,  offered  to  refer 
the  disputed  claim,  under  the  statute,  to  a  referee  approved  by  the  surrogate, 
and  that  the  defendant  refused  to  join  in  such  reference.  The  plaintiff  was 
thus  left  either  to  forego  her  entire  claim  against  this  estate  or  bring  her  ac- 
tion at  common  law  to  collect  and  enforce  the  same.  We  think,  therefore, 
that  the  plaintiff  had  brought  her  cade  within  the  exceptions  embraced  in  seo- 
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tions  1835  and  1836  of  the  Code  of  Civil  Procedure,  and,  as  the  amount  of 
her  recoverj  is  sufficient  to  carry  costs,  the  special  terra  was  right  in  award- 
ing costs  to  the  plaintiff  against  the  defendant  as  executor.  Order  affirmed, 
with  $10  costs  and  printing  disbursements. 


LlNDSAT  ».  TaNSLET. 

(Supreme  Court,  General  Term,  Fifth  Department    April  18, 1899.) 

Justice  or  tee  Peace — Retcbn  ov  Scmmokb — Objectioks. 

The  provision  of  Code  Civil  Proc.  {  8877,  that  in  actions  before  a  justice  of  the 
.     peace  the  summons  must  be  returnable  at  a  time  therein  specified,  not  leas  than  6 
nor  more  than  12  days  after  the  date  when  issued,  is  not  JurisdicUonal,  and  a  de- 
fendant, in  order  to  avail  himself  of  any  irregularity  of  such  kind,  must  appear  be- 
fore the  justice  and  there  make  objection. 

Appeal  from  Genesee  county  court. 

Action  by  John  Lindsay  against  L.  S.  Tansley.  From  a  judgment  of  the 
county  court  affirming  a  judgment  for  plaintiA  rendered  by  a  justice  of  the 
peace,  defendant  appeals.     Affirmed. 

Argued  before  Dwight,  P.  J.,  and  Macombeb  and  Lewis,  JJ. 

WUliatn  E.  Prentice,  for  appellant     H.  B.  Cone,  for  respondent. 

Macomber,  J.  This  action  was  brought  upon  a  promissory  note  executed  by 
the  defendant.  The  summons  of  the  justice  of  the  peace  was  properly  served 
upon  the  defendant  on  the  26th  day  of  June,  1891,  and  was  returnable  on  the 
6th  day  of  ,Iuly  of  that  year.  The  defendant  made  default  before  the  justice 
of  the  peace,  and  judgment  was  accordingly  taken  against  him  upon  proper 
evidence.  On  appeal  to  the  county  court  the  point  was  made  for  the  first 
time  for  the  counsel  for  the  defendant  that  inasmuch  as  the  return  of  the 
justice  of  the  peace  showed  that  the  summons  was  issued  on  the  22d  day  of 
June.  1891,  more  than  12  days  before  the  return  thereof,  the  justice  had  not 
jurisdiction  to  hear  the  case,  and  that,  consequently,  the  judgment  pronouViced 
by  him  should  be  reversed.  Section  2877  of  the  Code  of  Civil  Procedure  pro- 
vides that  the  summons  must  be  returnable  at  a  time  therein  specified,  not 
less  than  6  days  nor  more  than  12  days  after  the  date  when  it  was  issued. 
We  are  of  the  opinion  that  this  direction  of  the  Code  is  not  jurisdictional,  but 
that  it  relates  to  practice  and  procedure  only,  and  that  in  order  lor  a  party  to 
avail  himself  of  an  objection  of  this  character  it  is  incumbent  upon  him  to  ap- 
pear before  the  justice  and  to  raise  the  question.  Undoubtedly,  had  the  de- 
fendant so  acted,  and  it  had  l)een  made  to  appear  to  the  justice  as  a  matter  of 
fact  that  the  summons  was  actually  issued  more  than  12  days  before  the  date 
of  its  return,  he  would  have  dismissed  the  case.  In  the  return  made  by  the 
lasticeto  the  county  court  it  appears  that  the  summons  was  dated  on  the 
22d  day  of  June,  1891,  and  the  justice,  withouc  having  his  attention  called  to 
the  fact,  certified  that  it  was  issued  on  that  day.  The  appellant's  counsel  in- 
sists that  such  fact  appearing  in  the  return  of  the  justice  is  conclusive,  and 
that  the  defect  is  available  upon  appeal.  In  this  we  cannot  concur  with  him. 
We  think  it  is  incompetent  for  the  appellant,  by  pointing  out  mere  verbal  de- 
fects in  a  record  made  by  a  justice  in  bis  return,  to  insist  upon  the  reversal 
*  of  the  judgment  wlien  such  defect,  if  it  in  fact  existed,  might  have  been  ob- 
viated at  the  trial  or  shown  to  have  been  a  mistake  in  fact.  It  was  the  duty 
of  the  defendant,  in  order  to  avail  himself  of  any  supposed  irregularity  of  this 
kind,  to  appear  and  raise  the  question  at  the  inception  of  the  case.  It  follows 
that  the  judgment  appealed  frsm  should  be  affirmed. 

Judgment  of  the  county  court  of  Genesee  county,  appealed  from,  affirmed, 
with  costs.    All  concur. 
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FOLLUEB  V.  Frohmel  et  dl. 
ISuprtme  Court,  General  Term,  TMrd  Department.    Uaixsta  16, 1893.) 

1.  Actios  oh  Fibm  Notb — iNDinDnAi.  Imsbbtsdnibs— Fuiadino. 

In  an  action  on  a  note  purporting  to  bare  been  executed  by  a  firm,  one  defendant, 
tinder  his  general  denial,  may  show  tbat  the  note  was  executed  by  the  other  part- 
ner tor  an  individual  indebtedness  to  plaintiff. 

2.  BaMIK — ESTOPPBL. 

The  fact  that  defendant  had  at  the  trial  obtained  an  adjournment  in  order  to  pro- 
cure leave  from  the  special  term  to  amend  his  answer  so  a*  to  Bet  up  such  defense 
specially  could  not  estop  defendant  from  availing  hims^  of  tiiat  defense  under  the 
general  denial. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Charles  C.  Follmer  against  William  M.  Frommel  and  another. 
From  a  judgment  for  plaintiffs,  defendant  Frommel  appeals.    Reversed. 
Argued  before  Putnam  and  Hisirick,  JJ. 
/.  H.  Sain,  for  appellant.    Charles  R.  Patterson,  for  respondents. 

PuTMAM,  J.  This  action  is  brought  against  defendants  as  co-partners  on 
a  note  purporting  to  be  made  by  the  firm,  the  defendant  Frommel  only  de- 
fending. The  plaintiff  alleges  tlie  copartnership  of  the  defendants,  and  that 
they,  on  or  about  September  29,  1890,  duly  made,  executed,  and  delivered  to 
the  plaintiff  the  note  in  suit.  The  defendant  Frommel,  in  his  answer,  inter- 
posed a  general  denial.  On  the  trial  it  was  shown  that  the  note,  which  was 
executed  by  the  defendant  McKinstry,  was  given  for  lumber  sold  September 
29,  1890.  The  partnership  was  formed  on  October  1,  1890.  The  defendant 
then  offered  to  show  that  said  note  was  so  given  by  McKinstry  in  the  name 
of  the  firm  for  a  past  due  indebtedness  from  McKinstry  to  plaintiff.  This 
evidence  was  objected  to  on  the  ground  that  it  was  inadmissible  under  the 
general  denial  contained  in  the  answer  and  excluded  by  the  referee.  If  this 
proof  had  been  received  and  made,  it  would  clearly  have  constituted  a  defense 
to  the  action.  The  law  applicable  to  such  cases,  as  stated  in  Parsons  on  Con- 
tracts, is  quoted  with  approval  in  Bank  v.  Underhill,  102  N.  Y.  340,  7  N. 
£.  Rep.  293,  as  follows:  "Whenever  a  party  receives  from  any  partner  in 
payment  for  a  debt  due  from  partner  only,  whether  the  debt  be  created  at  the 
time  or  before  existing,  or  by  way  of  settlement  of  or  security  for  a  debt  or 
indebtedness,  an  obligation  of  the  Arm  in  any  form,  the  presumption  of  the 
law  Is  that  the  partner  gives  this  and  the  creditor  receives  it  in  fraud  of  the 
partnership,  and  has  consequently  no  demand  upon  them."  Hence,  had  the 
defendant  made  the  proof  offered,  the  presumption  would  have  arisen  that 
the  note  was  given  in  fraud  of  the  partnership,  and  unless  the  plaintiff  could 
have  answered  that  presumption  he  must  have  failed  in  the  action.  Ttie 
question,  then,  arises  whether  tlie  defendant  was  entitled  to  offer  such  evi- 
dence under  the  general  denial  contained  in  his  answer.  The  allegation  in 
the  complaint  is  that  on  September  29,  1890,  defendants,  as  copartners,  made 
and  delivered  to  plaintiff  their  note,  etc.  Defendant  denies  this  allegation 
in  the  complaint.  The  plaintiff,  then,  was  bound  to  show  the  execution  and 
delivery  of  the  note  by  the  copartners.  He  shows  this  presumptively  by 
showing  the  execution  of  the  Urm  note  by  McKinstry,  one  of  the  partners. 
The  note,  being  made  by  the  partner  in  the  firm  name,  is  presumed,  in  the 
first  instance,  to  have  been  made  on  account  of  the  firm  business.  But  this  is 
Only  a  presumption.  The  defendant  may  controvert  such  a  presumption,  and  1 
think  can  do  so  under  a  general  denial.  The  question  before  the  referee  was, 
,  was  the  note  in  suit  executed  by  the  firm?  To  a  ward  judgment  for  the  plaintiff 
the  referee  mustflndthatit  was.  Theplaintiff  mustshow  by  competent  testi- 
mony that  the  paper  was  executed  by  the  partnership.  How  does  he  show 
it?  By  showing  the  execution  by  one  copartner  in  the  name  of  the  rtrm, 
which  raises  the  presiituption  that  it  was  a  firm  paper.     But  the  reason  that 
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one  partner  can  bind  the  firm  and  make  contracts  in  the  name  of  tlie  Qrm  is 
that  each  partner  is  a  general  agent  of  tlie  copartnership  in  find  business. 
But,  as  held  in  Farmers'  <&  Mechanics'  Bank  v.  Butchers'  <&  Drovers'  Bank, 
16  N.  r.  125,  and  Bank  v.  Underhill,  102  N.  Y.  340,  7  N.  E.  Rep.  293, 
while  each  partner  is  a  general  agent  of  the  firm  in  partnership 'business,  and 
can  bind  the  firm  by  mailing  notes  in  such  business,  he  has  no  more  authority 
than  a  mere  stranger  to  make  such  a  note  for  his  own  accommodation  or  for 
others.  Therefore,  when  the  plaintiff  rested  on  the  presumption  tliat  the 
note  executed  by  McKinstry  in  the  name  of  the  firm  was  a  partnership  note, 
and  binding  on  the  firm,  the  defendant  Frommel.  under  a  general  denial, 
oould  show  that  McKinstry  gave  such  note  to  pay  his  past  due  private  debt  in 
fraud  of  the  firm,  and  that  such  note  was  void  as  to  him.  The  evidence 
offered,  if  received  and  made,  would  have  shown  that  McKinstry  had  no  right 
to  sign  the  firm  name  to  the  note  insult,  and  would  have  raised  the  presump- 
tion, being  given  for  a  private  debt  of  McKinstry  to  plaintiff,  that  the  latter 
knew  the  note'was  given  in  fraud  of  the  firm  and  without  authority.  Hence 
the  evidence  offered  was  in  direct  contradiction  of  the  evidence  offered  by  the 
plaintiff  that  the  note  was  a  firm  note.  If  McKinstry  had  been  Frommel's 
agent,  and  without  authority  had  executed  a  contract  or  made  a  note  in  his 
name,  defendant,  being  sued  on  such  contract  or  note,  under  a  general  denial 
could  have  shown  that  he  did  not  execute  or  make  the  contract  in  suit,  and 
to  establish  such  fact  that  the  agent  had  no  authority  to  make  it  in  his  name. 
See  Hier  v.  Grant,  47  N.  Y.  278.  Under  a  general  denial  a  defendant  must 
be  allowed  to  controvert  by  evidence  anytiiing  plaintiff  is  bound  to  sliow  tc 
establish  his  cause  of  action.  Plaintiff  alleges  that  defendants,  as  copart- 
ners, made  the  note  in  suit.  Defendant  Frommel  denies  this.  Plaintiff 
mnst  prove  that  the  firm  made  the  note.  Frommel  can  show  under  his  de- 
nial that  the  firm  did  not  make  it,  because  McKinstry,  as  agent  of  the  firm, 
had  no  right  to  sign  tlie  firm  name  to  the  note  given  for  his  individual  debt. 
See  Benton  v.  Hatoh,  48  Hun.  146;  Griiffin  v.  Railroad  Co.,  101  N.  Y.  354, 
4  N.  E.  Rep.  740;  Cary  T.  Telegraph  Co.,  20  Abb.  N.  C.  842,  note;  ^7/- 
tanns  t.  Walbridge,  3  Wend.  415.  It  is  suggested  that  defendant,  having  on 
the' trial  obtained  an  adjournment  in  order  to  procure  from  tlie  special  term  an 
order  to  amend  his  answer  setting  up  as  a  special  defense  that  the  note  in  suit 
was  given  by  McKinstry  in  the  firm  name  to  pay  his  individual  debt,  and  hav- 
ing obtained  such  order,  and  not  having  availed  himself  of  it,  should  be  es- 
topped from  claiming  that  the  referee  erred  in  excluding  the  evidence  so  of- 
eied  under  the  general  denial. 

1  am  unable  to  see  how  an  estoppel  can  exist  in  this  case.  The  defendant, 
on  the  trial,  made  a  mistake  as  to  the  legal  effect  of  liis  answer.  But  it  is 
held  that  a  party  is  never  estopped  by  his  admission  or  assertion  of  a  legal 
conclusion.  Brewster  v.  Striker,  2  N.  Y.  19.  But  again,  an  estoppel  in 
pain  is  where  an  act  or  omission  of  a  party  has  influenced  another  to  a  line  of 
conduct  or  to  act  in  a  way  prejudicial  to  his  interest,  if  the  party  doing  such 
act  or  making  such  admission  is  not  prevented  from  retracting.  The  cases 
cited  by  plaintiff  will  illustrate  this  proposition.  In  this  CHse  the  defendant 
proposed  to  amend  his  answer,  and  obtained  the  order  of  the  special  term  al- 
lowing him  to  do  so  on  terms.  He  did  not  avail  himself  of  the  order,  and 
afterwards  appeared  before  the  referee,  and  on  the  trial  claimed  under  the 
general  denial  to  show  the  facta  excluded  as  above  by  the  referee.  The  plain- 
tiff has  not  acted  or  been  influenced  or  injured  by  the  proposal  of  defendant 
to  amend  his  answer.  It  does  not  appear  that  the  plaintiff,  in  consequence 
of  defendant's  procuring  the  adjournment  and  obtaining  the  order  to  amend,  • 
has  done  any  act  that  he  would  not  have  done  had  such  an  adjournment  not 
been  liad  or  said  order  not  been  obtained.  Hence  it  is  not  a  case  of  an  estop- 
pel. These  facts  render  it  unnecessary  to  consider  the  question  discussed  by 
counsel  whether,  under  the  general  denial,  the  defendant  could  properly  show 
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*  want  of  consideration  for  the  note  in  suit  and  also  the  other  quefltions  dis- 
cussed by  the  parties.  It  is  suggested  by  respondent  that  the  first  offer  of 
defendant's,  even  if  proper  under  a  general  dt^nial,  did  not  propose  to  prove 
facts  sufiBcient  to  constitute  a  defense,  and  hence  the  objections  thereto  were 
properly  sustained  by  the  referee.  As  I  have  endeavored  to  show,  under 
doctrines  well  settled  by  the  courts,  had  the  evidence  offered  been  given  it 
would  have  raised  the  presumption  that  the  defendant  McKinstry  gave  and 
plaintiff  received  the  note  in  suit  in  fraud  of  the  partnership,  and  hence,  as 
to  the  defendant,  that  said  note  was  void.  Hence,  I  think,  the  referee  erred 
in  sustaining  the  objections  to  the  offer  of  defendant,  and  that  the  judgment 
should  be  reversed,  the  referee  discharged,  and  a  new  trial  granted,  costs  to 
Abide  the  event. 


In  re  Boabd  of  Bafid  Tsansit  Bailboad  Ck>u'B8. 

(Supreme  Court,  General  Term,  First  Department.    April  4, 1898.) 

i.  Eminent  Domain— "Rapid  Transit"  Act— Obtaisino  Consent  or  Ownebs. 

It  was  not  intended  by  the  lefislature,  in  the  passage  of  the  New  York  city  rapid 
transit  act,  (Laws  1891,  o.  4,)  that  the  rapid  transit  commisBloners  should  present 
to  each  property  owner  the  maps,  reporte,  and  statements  adopted  by  them  before 
asking  his  consent  to  the  adopted  plan. 

■9.  Same— Place  job  Isspectino  Plans. 

Public  notice  of  their  proposed  action  on  the  submitted  plans  having  been  given 
by  the  commissioners  and  common  council,  and  the  plans  in  question  naving  been 
accessible  to  property  owners,  the  fact  that  no  defiiute  place  was  fixed  where  the 
plans  might  oo  inspected  was  no  ground  of  objection  to  the  report  of  the  commis- 
sioners. 

-S,  Same — AppBovAii  of  Report  bt  Common  ConNOiL — Atbs  ahd  Mobs. 

In  the  absence  of  evidence  to  the  contrary  it  will  be  presumed  that  a  vote  by  ayes 
and  noes  was  taken  by  the  common  council  in  approving  the  report  of  the  rapid 
transit  commissioners,  as  required  by  the  rapid  transit  act 

4.  Same— SopriciENCT  or  Repobt^-Oenebai,  Plan  of  Constbootion. 

Section  4  of  the  rapid  transit  act  provides  that,  if  the  commissioners  shall  deter- 
mine that  a  rapid  transit  railway  is  necessary,  thoy  shall  proceed  to  establish  the 
route  thereof  and  the  eeneral  plan  of  construction,  and  tbat  such  general  plan  shall 
show  the  general  mode  of  operation,  and  contain  such  details  as  to  the  manner  of 
construction  as  may  be  necessary  to  show  the  extent  to  which  any  street  is  to  be  en- 
croached upon  and  the  property  thereon  affected.  Held  not  necessary  that  such  plan 
should  state  with  absolute  accuracy  the  precise  amount  of  encroachment^  or  the 
precise  locality,  where  such  encroachment  might  or  might  not  be  increased  by  the 
erection  of  structures  necessary  for  the  operation  of  the  railroad,  and  that  a  plan 
giving  propertv  owners  notice  of  the  g;eneral  character  of  the  encroachmentu  was 
sufficient.  Cable  Co.  v.  Mnynr,  10  N.  E.  Rep.  8S3, 104  N.  Y.  1,  and  In  re  Kinat 
County  EU  R.  Co.,  19  N.  K.  Rep.  654, 112  N.  Y.  47,  followed. 

it.  Samb. 

The  report  and  plans  as  to  so  much  of  the  railroad  as  will  lie  south  of  Harlem 
river  show  what  portion  of  the  railroad  Is  to  be  a  viaduct,  tunneL  or  depressed 
structure,  give  the  general  dimensions  of  the  tunnel  and  its  location,  and  fix  its 
width  and  height,  and  indicate  the  general  character  of  the  viaduct  structure  in 
different  locations.  Held,  that  the  report  was  sufficient  as  to  that  portion  of  the 
road. 

4.  Same— Materiai,  or  Consthcction.  « 

-*  The  fact  that  the  report  does  not  showof  whatmaterial,  whetherof  ironorstone, 
or  both,  the  viaduct  is  to  be  composed,  is  immaterial.  In  re  Kings  County  El.  R. 
Co.,  19  N.  E.  Rep.  654,  112  N.  Y.  47,  foUowed. 

7.  Same — TJnobasbd  Streets. 

In  view  of  the  fact  that  Laws  1890,  o,  845,  does  not  require  that  the  grades  of  tha 
streets  and  avenues  beyond  Harlem  river  shall  be  fixed  until  within  2>(  years  from 
January  1, 1891,  and  that  they  have  not  yet  been  fixed,  it  was  impossible  for  the 
commissioners  to  determine  what  should  be  the  precise  location  of  the  railroad  in 
reference  to  streets  there,  and  what  portions  thereof  should  be  in  a  tunnel,  de- 
pressed structure,  or  viaduct.  In  respect  to  such  streets  It  was  only  necessary 
that  the  plans  should  disclose,  as  tar  as  reasonably  pracUcable,  to  what  extent  they 
were  to  be  encroached  upon. 

A  Same— Height  of  Viaduct. 

The  fact  that  the  precise  height  of  the  viaduct  or  depressed  structure  at  each 
particular  place  is  not  shown  Is  no  ground  of  objeotion  to  the  report,  it  being  im- 
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possible  to  show  the  same  without  details  of  the  engineer'a  speoiflcations,  which 
are  not  required  in  the  general  plan. 

9.  8^1:— Location  op  Stations. 

The  report  is  not  defective  in  failing  to  locate  the  stations  along  the  route  of  the 
railroad.    In  re  Kings  Countu  EU  R.  Co.,  19  N.  E.  Rep.  654, 112  N.  Y.  47,  foUowed. 

10.  Same — Motive  Poweb. 

The  report  provides  that  the  cars  shall  be  moved  by  motors  within  the  tunnel 
capable  of  a  uniform  speed  for  long  distances  of  not  less  than  40  miles  i>er  hour, 
exclusive  of  stops,  tbe  power  being  supplied  by  some  method  not  requiring  com- 
bustion within  the  tunnel,  thereby  excluding  the  cable  and  locomotive  as  now  oper- 
ated. Held  sufBcient  to  give  property  owners  information  as  to  the  general  mode 
of  operation. 

11.  Same— GEyERAi.  Mamher  op  Oonstkuotion. 

The  intent  of  the  provision  of  the  act  that  the  report  and  plans  should  show  "the 
general  manner  of  construction'' was  not  that  all  tne  details  of  construction  should 
DO  included,  but  that  they  should  convey  general  information  to  property  own- 
era  on  that  subject.  Therefore  the  report,  showing  that  tbe  construction  below 
Fourteenth  street  on  the  Fourth- Avenue  side,  and  below  Thirty-Fourth  street  on  tbe 
Broadway  side,  of  the  city,  should  be  by  under-ground  tunneling,  without  disturbing 
the  streets,  except  in  cases  of  necessity  in  certain  localities  and  such  other  special 
points  as  the  commissioners  during  the  progress  of  the  work  might  determine,  and 
that  all  excavations  above  Thirty-Fourth  street  might  be  made  from  the  surface, 
was  sufficient. 

Motion  by  William  Steinway  and  others,  composing  the  board  of  rapid 
transit  commissioners  of  New  York  city,  for  the  appointment  of  three  com- 
mlsaioners  to  determine  whether  a  rapid  transit  railway  shall  be  established. 
Motion  granted. 

Argued  before  Van  Brunt,  P.  J.,  and  Patterson  and  O'Brien,  JJ. 

John  M.  Bowers,  for  petitioners.  Wheeler  H.  Peckham,  William  H.  A  moim, 
and  CharUa  U,  Knox,  {F.  M.  Scott,  J.  A.  Deering,  and  others,  of  counsel,) 
opposed. 

Van  Brttnt,  F.  J.  The  board  of  rapid  transit  railroad  commissioners  in 
and  for  the  city  of  New  York,  appointed  pursuant  to  the  provisions  of  Laws 
1891,  having  made  their  report  to  tbe  common  council  of  the  city  of  New 
York,  and  such  report  having  been  adopted  by  said  common  council,  and  hav- 
ing made  application  for  consent  to  the  owners  of  property  abutting  upon  tbe 
proposed  rontes  re/erred  to  in  said  report,  and  said  consent  having  been  re- 
fused, make  this  application  to  this  general  term  of  tbe  supreme  court  for 
the  appointment  of  three  commissioners,  who  should  determine,  after  public 
heari  ng  of  all  parties  Interested,  whether  such  railroad  ought  to  be  constructed 
and  operated,  and  report  such  determination,  with  the  eviilence  taken  by  them, 
to  said  general  term.  Various  objections  are  urged  by  several  counsel  who 
appeared  to  oppose  this  application,  the  most  of  which  are  based  upon  the 
claim  that  the  general  plan  of  construction  adopted  by  the  board  of  rapid 
transit  commissioners,  and  which  is  the  basis  of  the  present  application,  is 
radically  and  fatally  defective  in  that  it  does  not  show,  as  to  a  lai'ge  part  of  the 
contemplated  route,  whether  the  railroad  is  to  be  an  under-ground  road,  an 
elevated  road,  or  a  depressed  road;  and  that  it  does  not  show  the  manner  of 
construction  of  so  much  of  tbe  proposed  railroad  as  is  to  be  constructed  on  a 
viaduct,  or  in  a  depressed  structure,  or  in  a  tunnel;  and  that  it  does  not  show 
the  extent  to  which  the  streets,  avenues,  and  public  places  in  which  the  said 
railroad  is  to  be  located  are  to  be  encroached  upon ;  and  that  it  does  not  show 
tbe  mode  of  operation ;  and  that,  therefore,  it  does  not  furnish  the  materials 
necessary  for  the  formation  of  an  intelligent  opinion  as  to  the  efficiency  of  the 
proposed  railroad.  It  was  also  urged  by  some  of  the  counsel  that  no  proper 
application  was  made  to  the  property  owners  for  their  consent,  because  the 
plans  of  construction  were  not  presented  to  each  property  holder  before  he 
was  asked  to  give  bis  consent.  The  latter  |>roposition,  it  seems  to  us.  has  no 
merit,  in  that  it  never  could  have  been  within  the  contemplation  of  the  legia- 
v.l8N.Y.s.no.5 — 21 
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latnre  that  every  property  holder  should  have  presented  to  him  maps  and  reports 
and  statements,  showing  all  that  the  rapid  transit  commissioners  have  con- 
cluded upon,  before  any  valid  application  for  his  consent  to  the  projected  plan 
could  l>e  made.  It  seems  to  us  clear  that  it  was  sufficient  if  the  commissioners 
had  adopted  such  a  plan,  and  had  Riven  public  notice  of  such  adoption,  and  if 
the  property  owner  could,  bygoingtotheproperoIHce,  examine  tlie  plan  which 
liad  been  adopted  and  the  maps  illustrHting  the  same.  It  whs  suggested  upon 
the  argument  that  no  definite  place  was  fixed  where  the  property  owner  might 
see  tliese  plans.  But  it  is  evident  from  the  public  notices  wliich  were  given 
both  by  the  commissioners  and  the  common  council  in  reference  to  then- 
proposed  action  upon  these  plans  that  there  would  have  been  no  difficulty  in 
any  property  owner  liavlng  access  to  the  same  if  he  desired  to  do  so.  In  fact 
we  find  no  property  owner  who  has  shown  that  he  hits  been  unable  to  see  tlie 
report  and  plana  because  of  tlieir  inaccessibility.  It  has  also  been  urged  that 
the  rapid  transit  act  provides  that  the  adoption  by  the  common  council  of  a 
resolution  approving  the  plans  and  conclusions  of  the  rapid  transit  commis- 
sioners, and  consenting  to  the  construction  of  the  railway  or  railways  in  ac- 
cordance therewith,  shall  be  by  vote  taken  therein  by  ayes  and  noes;  and  that 
in  the  report  which  gives  the  proceedings  of  tlie  common  council  it  does  not 
appear  that  the  ayes  and  noes  were  taken  on  the  vote.  It  does  appear  that  22 
members  of  the  common  council  voted  in  favor  thereof,  and  it  does  not  appear 
the  vote  was  not  taken  by  ayes  and  noes;  and  this  court  cannot  assume  a  fact 
for  the  purpose  of  invalidating  the  action  of  the  common  council. 

This  brings  us  to  the  consideration  of  the  main  question  which  was  raised 
upon  the  argument  of  this  applicHlion,  namely,  tliat  the  general  plan  of  con- 
struction adopted  by  tlie  boanl  of  rapid  transit  commissioners,  and  which  is 
the  basis  of  the  present  application,  is  radically  and  fatally  defective.  In  the 
consideration  of  this  question  it  is  necessary  to  bear  in  mind  some  of  the  dif- 
ferences which  exist  between  the  rapid  transit  act  of  1875  and  the  rapid 
transit  act  of  1891.  It  is  urged  by  the  counsel  for  the  objectors  that  the  rapid 
transit  actof  1891  requires  more  minuteness  and  greater  detail  in  the  descrip- 
tion of  the  location  and  manner  of  construction  of  the  railroad  than  was  pro- 
vided for  in  the  act  of  1875.  This  view,  it  seems  to  us,  is  not  borne  out  by  a 
consideration  of  the  respective  provisions  of  the  two  acts  so  far  as  they  relate 
to  the  question  under  discussion.  The  rapid  transit  act  of  1875  (in  section  5) 
provides  as  follows:  "The  said  commissioners  having  by  sucii  public  notices 
as  they  may  deem  most  proper  and  effective,  under  such  conditions  and  with 
such  inducements  as  to  tliem  may  seem  most  expedient,  invited  the  submis- 
sion of  plans  for  the  construction  and  operation  of  such  railway  or  railways, 
the  said  commissioners  shall  meet  at  a  piaoe  and  upon  a  day  in  such  public 
notice  named,  not  more  than  ninety  days  after  their  organization,  and  decide 
upon  the  plan  or  plans  for  the  construction  of  such  railway  or  railways,  with 
the  necessary  supports,  turn-outs,  switches,  sidings,  connections,  landing 
places,  stations,  buildings,  platforms,  stairways,  elevators,  telegr^h  and  sig- 
nal devices,  or  other  requisite  appliances,  upon  the  route  or  routes  and  in  the 
locations  determined  by  them."  This  language  has  been  considered  by  the 
courts,  and  it  has  been  determined  within  certain  limits  as  to  what  were 
essentials  or  non-essentials  in  order  that  a  proposed  plan  for  the  construction 
of  a  railway  shall  be  held  to  be  either  obnoxious  to  or  sufficiently  accordant 
with  this  provision.  In  Cable  Co.  v.  Mayor.  104  N.  Y.  1, 10  N.  E.  Rep. 
332,  Judge  Bafallo  examined  the  question  above  suggested,  and  laid  down 
some  general  rules  which  were  to  govern  in  the  consideration  of  such  a  ques- 
tion, but  how  far  these  rules  were  concurred  in  by  the  court  in  the  disposition 
of  the  case  seems  to  be  somewhat  problematical.  Various  questions  were 
presented,  attacking  the  organization  of  tlie  petitioner  in  the  case  cited,  and 
Judge  Bafallo  said:  "To  begin  at  the  foundation,  I  think  it  incontestable 
that  they  [referring  to  the  commissioners]  must  decide  whether  the  contem- 
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plated  road  was  to  be  an  unileF-ground  road,  an  elevated  road,  or,  tf  I  am  right 
in  my  construction  of  the  act,  a  surface  road.  To  leave  either  of  these  ques- 
tions undetermined,  and  relegate  it  to  the  discretion  of  the  directors  of  the 
company  to  be  formed,  would,  in  my  judgment,  be  a  departure  from,  the  act 
and  a  failure  to  comply  with  one  uf  the  conditions  precedent  to  the  acquisi- 
tion of  corporate  power.  How  far  further  it  is  essential  for  the  purpose  of 
securing  a  valid  organization,  that  the  commissioners  should  decide  upon 
plans  of  construction,  it  is  difficult  to  determine.  It  would  be  very  inconven- 
ient, to  say  the  least,  to  require  that  the  details  of  the  construction  should  be 
prescribed  with  the  minuteness  of  the  usual  specifications  in  a  building  con- 
tract. There  undoubtedly  is  a  line  somewliere  dividing  the  essential  from 
the  non-essential;  but  we  are  not  put  to  the  necessity  of  searching  for  it  in 
the  present  case.  It  is  sutHcient  for  its  purposes  to  hold  that  as  far  »s  rea- 
sonably practicable  the  plans  adopted  by  the  commissioners  should  disclose  to 
what  extent  the  streets  are  to  be  encroached  upon  and  the  property  abutting 
thereon  affected,  and  the  means  of  transportation  to  be  used,  so  that  the  local 
authorities  and  the  property  o  wnei-s,  when  applied  to  for  their  consents,  or  the 
commissioners  appointed  by  the  supreme  court  with  authority  to  consent  in 
their  behalf,  mny  have  the  necessary  materials  to  form  an  intelligent  judg- 
ment whether  the  scheme  proposed  should  or  should  not  be  assented  to." 
And  it  is  this  language  of  the  learned  judge  which  was  imported  into  the  act 
of  1891.  The  learned  judge  then  formulated  various  propositions  as  bis  con- 
clusions, and  the  fifth  was  to  the  effect  that  "the  commissioners  have  failed 
to  substantially  comply  with  the  requirements  of  section  5  of  the  act,  to  decide 
upon  a  plan  for  the  construction  of  the  rail  ways  and  other  appliances  specified 
in  that  section,  and  that  such  compliance  was  essential  to  their  valid  organi- 
zation," in  which  all  the  court  concurred.  And  we  are  informed  by  Judge 
FUJCH,  in  Re  Kings  County  El.  Ry.  Co.,  112  N.  Y.  47, 19  N.  E.  Rep.  654,  that 
their  conclusion  that  the  action  of  the  commissioners  was  not  a  substantial 
compliance  with  the  requirements  of  said  section  of  the  rapid  transit  act 
rested  upon  at  least  two  omissions,  of  the  most  important  and  vital  character, 
— one  that  it  was  left  undetermined  for  17  miles  of  the  routes  authorized 
whether  the  construction  should  be  a  surface  or  an  elevated  road,  and  the 
other  that  the  number  of  tracks  was  left  unlimited,  so  that  the  whole  width 
of  the  road-way  might  be  occupied  by  them,  and  in  some  streets  even  a  third 
row  of  columns  might  be  erected;  the  court  holding  that  these  facts  alone  es- 
tablished that  no  definite  plan  was  dictated  by  the  commissioners,  but  the 
choice  of  a  plan  was  substantially  left  to  the  corporators.  And  in  the  latter 
case  it  was  distinctly  enunciiited  that  it  was  not  the  intention  of  the  court  to 
'  decide  in  the  Cable  Case  that  section  5  of  the  rapid  transit  act  required  the 
locution  of  the  stations  and  stairways,  and  the  fact  was  pointed  out  that  if 
the  section  compelled  the  location  of  stations  and  stairways  it  equally  com- 
pelled that  of  every  column  or  necessury  support  of  every  turn-out  or  siding, 
of  every  connection,  of  every  landing  place  or  platform,  and  of  every  tele- 
graph or  signal  device;  and  the  conclusion  of  the  court  seems  to  have  been 
that  a  plan  of  construction  wliich  entered  into  such  details  as  to  the  manner 
of  construction  as  might  be  necessary  to  show  in  a  general  way  the  extent  to 
which  any  street,  avenue,  or  public  place  was  to  be  encroached  upon,  and  the 
property  abutting  thereon  affected,  was  a  sufficient  compliance  with  the  act. 
Now,  the  act  of  1891  has  embodied  this  conclusion  within  its  provisions,  and 
has  expressly  eliminated  from  the  preliminary  plans  the  provisions  of  the  act 
of  1875,  respecting  supports,  turn-outs,  switches,  landing  places,  etc.,  leav- 
ing those  d^ils  to  be  filled  in  after  it  has  been  finally  determined  by  the  ap- 
propriate authorities  that  an  attempt  to  cari7  out  the  plan  shall  be  made.  The 
provisions  of  section  4  of  the  act  of  1891  are  that,  if  said  board  shall  determine 
that  a  rapid  transit  railway  or  railways  in  addition  to  any  already  existing 
are  necessary  for  the  interest  of  the  public  and  such  city,  it  shall  proceed  to 
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determine  and  estii'>!isli  the  route  or  routes  thereof,  and  the  general  plan  of 
construction,  and  tiiiit  sui;li  general  plan  shall  show  the  general  mode  of  op- 
eration, and  contain  sucli  details  as  to  the  manner  of  construction  as  may  be 
necessary  to  show  the  extent  to  which  any  street,  avenue,  or  other  public 
place  is  to  be  encroached  upon,  and  the  property  abutting  thereon  affected. 
Now,  can  it  be  for  one  moment  held  that  this  general  languacre  requires 
greater  or  more  particular  speciQcationof  details  than  the  language  of  section 
5  of  the  act  of  1875,  which  provides  for  a  plan  or  plans  for  the  construction 
of  such  railway  or  railways,  with  the  necessary  supports,  turn-outs,  switches, 
etc.?  It  seems  to  us  to  be  apparent  that  under  the  act  of  1891  the  plan  was 
to  be  a  general  one,  and  that  there  should  be  no  dispute  upon  that  point.  In 
fact  the  language  is  "ageueral  plan  of  construction."  Such  plan  was  required 
to  show  the  general  mode  of  operation,  and  to  contain  such  details  as  to  the 
manner  of  construction  as  might  be  necessary  to  show  the  extent  of  encroach- 
ment upon  any  street  or  avenue.  It  certainly  could  not  have  been  intended  by 
the  use  of  this  language  to  compel  the  commissioners  by  these  plans  to  stato 
with  absolute  accuracy  the  precise  amount  of  encroachment,  or  the  precise  lo- 
cality wiiere  such  encroachment  might  or  might  not  be  increased  by  the  erection 
of  structures  necessary  for  the  operation  of  the  railroad.  The  plan  was  to  be 
a  general  one,  not  a  plan  in  detail.  The  detail  plan  was  provided  for  by  the 
sixth  section  of  the  act,  where  speciScations  are  spoken  of  in  reference  to  the 
construction  of  this  railroad.  It  would  therefore  appear  that  the  plan  of  con- 
struction referred  to  in  the  fourth  section  was  necessarily  general  in  its  char- 
acter, but  must  be  so  prepared  as  to  give  the  owners  of  abutting  property 
notice  of  the  general  character  of  the  encroachments  which  were  to  be  made 
upon  their  property.  And  that  is  what  was  decided  in  the  case  of  Kings 
County  El.  By.  Co.,  above  cited;  and,  if  such  a  general  statement  was  sufH- 
cient  under  the  statute  of  1875,  it  must  certainly  be  a  compliance  with  the 
statute  of  1891. 

It  Is  urged  upon  the  part  of  the  objectors  that  the  commissioners  have  not 
detinitely  fixed  the  character  of  the  construction.  It  is  said  that  they  have 
laid  out  two  routes,  which  they  have  described  with  minute  particularity, 
one  running  on  the  west  side  of  the  city,  and  one  on  the  east  side.  They 
both  cross  the  Harlem  river,  and  extend  to  the  city  line,  running  in  that 
part  of  the  city  north  of  that  river  as  well  as  in  the  older  parts,  chietly  through 
and  along  streets  and  avenues.  And  as  to  all  those  portions  of  Che  proposed 
railways  thus  projected  north  of  the  Harlem  river,  comprising  a  considerable 
portion  of  the  whole  routes,  no  further  or  other  statement  is  made  than  that 
north  of  the  Harlem  river  the  construction  shall  be  by  viaduct,  depressed 
structure,  and  tunnel,  as  the  grades  of  the  land  upon  the  proposed  routes  shall 
require.  And  it  is  urged  that  it  is  manifest  that  this  statement  can  convey 
no  information  to  any  property  owner  along  either  of  the  routes  above  the 
Harlem  river,  and  that  to  foresee  what  kind  of  a  road  is  to  be  placetl  in  front 
of  his  property  he  must  know,  not  only  the  natural  elevation  of  the  ground, 
but  the  proposed  elevation  of  the  projected  railroad,  as  to  which  the  report 
gives  him  no  information  whatever,  and  that  the  profile  drawings  attached 
to  the  report  do  not  in  any  way  aid  such  investigation,  and  that  no  man  own- 
ing property  along  either  of  the  proposed  routes  above  the  Harlem  river  can 
form  an  approximate  guess,  much  less  an  intelligent  opinion,  as  to  whether 
the  proposed  railroad  is  to  be  constructed  on  a  viaduct  in  a  depressed  struct- 
ure or  in  a  tunnel,  or  at  what  distance  below  or  above  the  street  surface,  and 
hence,  as  to  his  property,  the  report  does  not  show  the  extent  to  which  the 
streets,  avenues,  or  public  places  may  be  encroached  upon  and  the  property 
abutting  thereon  affected.  And  objection  is  also  raised  as  to  the  definiteness 
of  the  plan  in  reference  to  the  character  of  the  structoie  below  the  Harlem 
river. 
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Itl)eing  impossible,  within  the  limits  of*  this  opinion,  to  discuss  in  detail 
these  various  objections,  we  will  confine  ourselves  to  a  general  statement  of 
what  seems  to  be  the  answer  thereto.  The  report  and  plans  show  distinctly 
upon  the  south  side  of  the  Harlem  river  as  to  what  portion  of  the  railroad  is 
to  be  a  viaduct,  tunnel,  or  depressed  structure.  The  report  also  gives  the 
general  dimensions  of  the  tunnel,  and  its  location,  viz.,  that  its  depth  below 
the  surface  shall  be  as  near  thereto  as  the  present  pipe-lines  will  allow,  anil 
the  width  and  height  are  fixed.  As  to  that  part  which  is  to  be  upon  a  via- 
duct, the  maps  indicate  the  general  character  of  the  structure  which  it  is 
proposed  to  erect  in  different  locaiiuns.  Tlie  claim  that  the  material  of  the 
viaduct  is  not  definitely  fixed,  in  that  the  report  states  that  such  viaduct  was 
to  be  of  masonry  or  iron  or  both,  does  not  seem  to  be  of  any  importance,  in 
view  of  the  fact  that  in  the  Kings  County  El.  Ry.  Case  combined  construc- 
tion of  iron  and  stone  was  one  of  the  essential  features  of  the  plan. 

In  respect  to  the  indefiniteness  of  the  general  plans  beyond  the  Harlem 
river,  it  is  to  be  observed  that  the  impossible  is  not  required.  It  is  sufficient 
if  the  plans  adopted  by  the  coiiimissionei-s  shall  disclose,  as  far  as  reasonably 
practicable,  to  what  extent  the  streets  are  to  be  encroached  upon,  etc.  Now, 
it  appears  by  chapter  545  of  the  Laws  of  1890  that  the  grades  of  the  streets 
and  avenues  beyond  the  Harlem  river  have  not  yet  been  fixed,  and  that  they 
are  nut  required  to  be  fixed  until  within  two  years  and  six  months  from  the 
Ist  day  of  January,  1891,  when  the  surface  maps,  plans,  and  profiles  of  all 
the  streets,  roads,  avenues,  public  squares,  and  places  located  and  laid  out 
shall  be  filed.  It  was  evidently  impossible  for  the  commissioners  to  deter- 
mine what  should  be  the  precise  location  in  reference  to  the  surface  of  the 
avenues  and  streets  upon  which  the  route  of  this  railroad  was  located  when 
no  grade  of  the  street  bad  ever  been  fixed.  They  have  done  the  best  thing 
they  conid  under  the  circumstances.  They  show  by  their  profile  maps  the 
general  contour  of  the  ground  as  it  now  exists,  and  the  relative  location  of 
the  proposed  route  between  high-water  mark  and  such  surface.  What  pre- 
cise portions  of  this  route  should  be  In  a  tunnel,  depressed  structure,  or  via- 
duct, depends  entirely  upon  what  grade  shall  be  subsequently  fixed  for  the 
street  along  which  its  route  is  located. 

The  further  objection  is  urged  that  the  precise  height  of  the  viaduct  or  de- 
pressed structure  at  each  particular  place  is-not  shown.  It  is  evident,  with- 
out the  details  of  the  engineer's  specification  for  the  building  of  the  railroad, 
(which  is  not  required  in  this  general  plan,)  that  no  such  nicety  of  location 
can  [lossibly  be  given.  The  report  and  accompany ini;  maps  afford  every 
property  owner  the  means  of  forming  an  opinion  generally  as  to  the  extent 
to  which  this  structure  is  to  affect  him.  In  respect  to  the  omission  to  locate 
the  stations  it  would  seem  that  the  views  of  the  court  in  the  Kingn  County 
El.  Ry.  Case  dispose  of  that  question.  It  is  undoubtedly  true  that  by  reason 
of  the  platforms  between  the  tracks  where  stations  are  located  the  encroach- 
ment will  be  greater  than  wliere  such  platforms  do  not  exist.  But  that  it 
was  necessary  for  the  commissioners  to  locate  these  stations  seems  to  be  neg- 
atived by  the  views  of  the  court  in  the  case  cited.  As  has  been  seen,  the 
requirements  of  the  plan  under  the  act  of  1875  in  this  respect  were  substan- 
tially the  same  as  that  of  the  act  of  1891,  and  the  court,  under  the  act  of 
1875,  held  that  the  location  of  sttitions  by  the  commissioners  as  an  element 
and  detail  of  the  plan  might  very  properly,  in  the  interest  of  the  public,  have 
been  made  and  included,  and  the  court  therefore  state  that  tliey  cannot  say 
that  the  omission  was  not  a  defect.  But  when  tliey  come  to  measure  the  im- 
portance of  such  omission  they  expressly  hold  tliat  it  was  not  at  all  vital  or 
even  serious,  because  the  property  owners,  when  applied  to  for  their  consent, 
would  understand  that  stations  were  requisite,  and  each  would  know  that 
one  might  come  in  his  own  locality.    In  the  case  at  bar  the  plan  was  more 
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definite  and  explicit  in  regard  to  the  encroitchment  of  the  station  than  it  was 
in  the  case  citcMl.  The  extent  to  which  the  traclcs  will  be  spread  is  definitely 
fixed,  and  it  appears  that  the  stations  are  not  to  be  located  in  the  street,  but 
that  access  to  the  railway  is  to  be  gained  through  private  property. 

We  next  come  to  the  question  of  the  mode  of  operation;  and  it  is  claimed 
that  the  requirements  of  tlie  commissioners  in  regard  to  the  mode  of  opera- 
tion are  not  sufflciently  definite.  The  language  of  the  act  is  that  such  gen- 
eral plan  shall  show  the  general  mode  of  operation.  The  language  of  the 
report  is  to  the  eftect  that  the  cars  shall  be  moved  by  motors  capable  of  a 
uniform  speed,  for  long  distances,  of  not  less  than  40  miles  per  hour,  exclusive 
of  stops,  the  power  being  supplied  by  some  method  not  requiring  combustion 
within  the  tunnel.  This  designation  excludes  the  cable  and  the  locomotive 
as  now  operated.  It  provides  that  the  cars  shall  be  propelled  by  motors 
within  the  tunnel.  The  character  of  the  power  is  not  defined.  That  is  left 
to  be  determined  when  the  detailed  plans  are  prepared.  This,  it  seems  to  us, 
gives  to  the  property  owner  information  as  to  the  general  mode  of  operation. 
If  it  went  further  it  would  be  giving  the  particular  mode  of  operation,  and 
where  the  general  mode  only  is  required  it  is  not  necessary  to  descend  to  tiie 
particular.  Great  stress  is  laid  upon  wliat  is  called  the  failure  to  show  the 
manner  of  construction.  The  requirement  of  the  act  is  that  such  general 
plan  shall  show  the  general  mode  of  operation,  and  contain  such  details  as  to 
the  manner  of  construction  as  may  be  necessary  to  show  the  extent  to  which 
any  street,  etc.,  is  to  be  encroacheid  upon.  It  is  claimed  that  this  require- 
ment has  not  been  complied  with,  and  tliat  the  provisions  of  the  report  will 
not  enable  any  property  owner  to  form  an  intelligent  judgment  as  to  the  ef- 
fect likely  to  be  produced  upon  his  abutting  property  by  the  manner  of  con- 
struction of  the  railway.  As  has  already  been  stated  in  respect  to  this  lan- 
guage, it  evidently  was  not  the  intention  of  the  legislature  that  in  this  gen- 
eral plan  all  the  details  of  construction,  either  as  to  manner,  mode,  or  method, 
should  be  included.  It  may  be  that  the  use  of  the  word  "manner"  in  this 
connection  was  unfortunate,  in  that  there  is  but  little  difFerence  noted  by 
lexicographers  between  the  words  "manner,"  "mode,"  and  "method."  But 
it  is  manifest  what  the  intention  of  the  legislature  was  in  the  use  of  this 
phraseology,  and  that  was  that  the  general  plan  should  convey  to  the  property 
owners  along  this  route,  in  a  general  way,  the  manner  in  which  this  work  of 
construction  was  to  be  carried  on.  It  certainly  was  not  the  intention  of  the 
legislature  to  require  the  commissioners  to  determine  in  this  report  as  to  how 
every  foot  of  earth  was  to  be  removed,  or  every  detail  of  the  work  of  con- 
struction was  to  be  carried  out;  but,  as  already  stated,  to  convey  in  a  general 
way  to  the  owners  of  property  along  the  line  of  tliis  route  information  as  to 
the  manner  in  which  this  construction  should  be  carried  on,  in  order  that  they 
might  appreciate  to  some  extent  the  inconvenience  which  they  might  suffer 
under  during  the  period  of  construction,  and  it  was  evidently  not  the  intention 
of  the  legislature  that  the  plan  in  reference  to  the  manner  of  construction 
should  be  all  details  and  no  generalities.  We  are  to  consider  these  two  terms 
together.  It  is  to  be  a  general  plan  of  construction,  with  certain  details.  If 
they  had  intended  that  this  plan  should  convey  to  the  abutting  owner  all  the 
information  which  the  subsequent  plans  provided  for  by  section  6  were  to 
convey,  there  would  have  been  no  necessity  whatever  for  the  provisions  of 
section  6,  and  no  necessity  whatever  for  a  general  plan,  but  the  requirements 
of  the  legislature  would  have  been  for  a  detail  plan.  Therefore,  in  the  re- 
port, the  commissioners  have  provided  for  the  general  manner  of  construction 
below  Fourteenth  street  on  the  Fourlh-Avenue  side,  and  below  Thirty-Fourth 
street  on  the  Broadway  side,  namely,  that  it  shall  be  by  under-ground  tunnel- 
ing, without  disturbing  the  streets,  except  in  cases  of  necessity  in  certain 
lo«ilities,  and  such  other  special  points  as  the  commissioners  during  the  prog- 
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ress  of  the  work  determine,  and  that  all  excavations  in  Fourth  avenue  above 
Fourteenth  street,  and  all  other  streets  and  avenues  alKtve  Thirty -Fourth  street, 
may  be  made  from  the  surface.  The  provision  in  the  report  in  respect  to  the 
special  points  in  no  manner  affects  the  general  plan.  It  was  evidently  in- 
tended to  show  that  the  construction  was  to  be  carried  on  in  certain  localities 
by  under-ground  tunneling,  and  that,  it  insuperable  ohstucles  existed  at  special 
points,  then  excavations  might  be  made  from  the  surface,  and  the  commission- 
t-nt  were  to  determine  that  proposition.  It  is  apparent,  therefore,  what  the 
general  manner  of  construction  was  to  be  in  all  parts  of  the  road. 

The  claim  that  on  Fourth  avenue  above  Fourteenth  street,  and  on  all  streets 
above  Thirty-Fourth,  the  manner  of  construction  is  left  wholly  undetermined, 
it  seems  to  us,  is  entirely  unfounded.  From  the  language  of  the  report  in  re- 
spect to  these  localities  the  property  owner  is  warned  that  the  method  of  ex- 
cavation most  detrimental  to  him  may  be  employed,  viz.,  excavation  from  the 
surface.  He  has  placed  before  him  the  worst  feature  in  respect  to  the  excava- 
tion, and  that  is  all  that  is  required  under  the  principles  laid«down  in  the  case 
of  the  Kings  County  El.  Ry.  Co.,  above  cited.  We  think,  therefore,  upon 
a  consideration  of  these  general  plans,  which  have  been  submitted  to  the 
court  upon  this  application  for  the  appointment  of  commissioners,  that  they 
sufllciently  comply  with  the  provisions  of  the  rapid  transit  act,  and  enabled 
the  property  owners  to  determine,  in  a  general  way,  as  to  the  extent  to  which 
their  propeky  may  be  encroached  upon.  We  are  of  opinion,  thereforst  that 
the  motion  should  be  granted.    All  concur. 


Seifert  v.  Caveklt. 
(Supreme  Court,  General  Term,  Fifth  Department.    April  18, 1803.) 
PBAOnoE— NonoE  or  Triai/— Bbttius  Aside  DifauI/T. 

Code  Civil  Proc.  S  7V7,  provides  that  a  notice  of  trial  may  be  served  by  deposit- 
ing it,  properly  ioolosed  in  a  post-paid  wrapper,  in  tbe  post-offlce  of  the  party  or 
attorney  serving  It,  directed  to  tbe  person  to  be  served  "at  the  address,  within  the 
state,  designated  by  him  for  that  purpose  upon  tbe  preceding  papers  in  tbe  ac- 
tion. "  Heid,  that  it  was  the  absolute  right  of  plaintiff  to  have  a  default,  which 
had  been  taken  against  her,  opened  on  showing  that  she  had  not  received  notice  of 
MaU  and  that  a  notice  claimed  to  have  been  sent  by  defendant's  attorney  was  di- 
rected to  "No.  — ^1  Pearl  street,  Buffalo,  N.  Y., "  whereas  the  address  on  the  com- 
plaint and  summons  was  "198  Pearl  street,  Buffalo,  N.  Y. " 

Appeal  from  Erie  county  court. 

Action  by  Catherine  S.  Seifert  against  Uichard  Caverly.  PlaintiCF  appeals 
from  an  order  of  the  county  court  which  imposed  terms  and  conditions  on 
which  plaintiif's  default  taken  at  the  trial  term  was  opened.  So  much  of  or- 
der as  appealed  from  reversed. 

Argued  before  Dwioht,  P.  J.,  and  Macombeb  and  Lewis,  JJ. 

0.  C.  De  Witt,  for  appellant.     Charles  E.  Forsythe,  for  respondent. 

Macomber,  J.  At  a  term  of  the  county  court  of  Erie  county,  held  on  the 
19th  day  of  January,  1891,  this  cause,  it  is  claimed  by  the  defendant,  was 
duly  noticed  for  trial.  The  plaintifiC's  counsel,  happening  to  be  in  court  on 
that  day,  discovered  the  cause  on  the  day  calendar,  and  objected  to  its  con- 
tinuance there  upon  the  ground  that  no  notice  of  trial  had  been  served  upon 
him.  Thereupon  the  court,  without  the  consent  of  the  plaintiff's  attorney, 
set  the  case  down  for  the  following  day.  On  that  day,  namely,  the  20th  of 
January,  1891,  the  cause  was  reached.  Tbe  plaintiff  did  not  appear,  and 
under  an  affidavit  showing  the  deposit  of  a  proper  notice  of  trial  in  the  post- 
office,  directed  to  the  plaintiff's  attorney,  the  defendant  was  allowed  to  move 
tbe  case  and  to  obtaiu  an  order  by  default  dismissing  the  complaint,  with 
costs.  The  motion'to  open  such  default  was  made  upoq  the  ground  mainly 
that  the  proof  of  the  service  of  the  notice  of  trial  adduced  by  the  defendant's 
attorney  did  not  show  that  it  w<is  served  upon  tbe  plaintiff's  attorney  by 
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being  mailed  to  his  office,  addressed  as  desif;nated  by  him  upon  the  preced- 
ing papers  served  by  him  in  this  cause.  The  true  address  of  the  pla)t\^Uff's 
attorney  was  199  Pearl  street,  Buffalo,  X.  Y.,  and  this  appears  upon  the  pa- 
pers signed  by  him  in  the  case,  such  as  the  summons  and  complaint,  etc. 
The  notice  of  trial  was  addressed  to  the  plaintiff's  attorney  by  his  correct 
name,  "No.  — ,  Pearl  street,  Buffalo,  N.  Y."  The  offices  of  the  attorneys  of 
the  respective  parties  are  not  only  in  the  same  city,  but  are  loovted  on  the 
same  street.  Section  797  of  the  Code  of  Civil  Procedure  permits  the  serv- 
ice  of  a  notice  of  trial  by  depositing  it,  properly  inclosed  in  a  post-paid  wrap- 
per, in  the  post-office  of  the  party  or  attorney  serving  it,  directing  it  to  the 
person  to  be  served  "at  tlie  address,  within  the  state,  designated  by  him  for 
that  purpose  upon  the  preceding  papers  in  the  action."  Undoubtedly,  under 
it,  the  service  of  papers  by  mail  may  be  made  in  an  action  after  the  beginning 
thereof,  though  the  attorneys  live  in  the  same  city  or  town.  But  to  make 
such  service  complete  it  is  necessary  that  the  correct  address,  by  a  street  num- 
ber, be  given  upon  a  post-paid  wrapper  where  such  address  appears  upon  pa- 
pers which  have  been  served  in  the  case.  In  this  respect  the  address  of  the 
envelope  was  fatally  defective.  The  affidavit  of  the  plaintiff's  attorney,  that 
he  did  not  receive  the  notice  of  trial,  is  made  positively,  and  is  corroborated 
by  that  of  his  managing  clerk.  While  it  is  true  that  the  failure  of  the  mails 
is  not  to  be  ascribed  to  the  parties  depositing  mail  matter  when  it  is  post- 
paid and  properly  addressed,  yet,  when  the  question  depends  upon  the  regu- 
lai'ity  of  such  service,  in  the  absence  of  proof  of  the  actual  receipt  of  that 
paper,  the  party  claiming  to  be  regular  under  this  provision  of  the  Code 
must  show  affirmatively  that  the  envelope  was  addressed  to  the  party  at  the 
place  designated  by  him  for  the  purpose  of  serving  papers.  In  this  respect 
the  defendant's  proofs,  on  taking  a  dismissal  uf  the  complaint,  were  fatally 
defective.  The  question,  therefore,  before  the  county  court  was  not  one  of 
discretion.  On  the  contrary,  it  was  one  of  absolute  right  on  the  part  of  the 
plaintiff  to  have  the  default,  which  had  been  taken  against  him,  opened  upon 
showing  the  fact  that  he  had  not  received  a  notice  of  trial,  and  that  the  pre- 
tended  notice  of  trial  claimed  to  have  been  sent  by  the  defendant's  attorney 
did  not  conform  to  the  Code  of  Civil  Procedure  in  respect  to  the  service  of 
the  papers.  Yates  v.  Guthrie,  119  N.  Y.  420.  23  X.  £.  Bep.  741.  We 
.think  the  court  erred  in  imposing  any  condition  upon  the  plaintiff  in  grant- 
ing the  motion,  and  for  this  reason  tliat  part  of  the  order  appealed  from 
should  be  reversed.  Counsel  for  the  plaintiff  claims  that  this  court  should 
now  order  a  restitution  of  the  moneys  which  were  paid  in  pursuance  of  the 
terms  of  the  order.  While  it  is  true  that  restitution  should  be  made  in  ciise 
the  payment  of  the  money  was  obtained  as  a  condition  of  releasing  the  levy 
by  execution  upon  the  plaintiff's  property,  yet  we  do  not  think  that  there 
were  sufficient  facts  laid  before  us  in  these  appeal  papers  to  enable  us  to 
make  such  an  order  at  the  present  time.  The  defendant  has  not  been  heard 
on  that  question.  The  plaintiff  should  make  such  application  to  the  county 
court  in  the  premises  as  she  may  be  advised.  So  much  of  the  order  as  is  ap- 
pealed from  reversed,  with  $10  costs  and  disbursements  of  this  appeal.  All 
concur. 


Weill  v.  Close  et  al. 
{Supreme  Court,  OeneraJ,  Tenn,  Fifth  Department    April  18, 189S.) 

Nora — SUBBTITUTBD  COXSIDBBATION. 

In  an  action  on  a  note  it  appeared  that  plaintiff  contracted  to  sell  to  defendant 
certain  land;  that  defendant  gave  the  note  in  question  for  tbe  first  payment;  that 
thereafter  defendant  and  one  S.  entered  into  an  oral  contract,  by  which  the  land 
wag  directed  to  be  conveyed  to  S.,  which  plaintiff  did.  Held,  that  plaintiff  was 
not  a  necessary  party  to  the  oral  contract,  and  that  the  note  was  binding,  as  it* 
original  consideration  was  executory,  and  as  the  new  consideration  sttbstttated  by 
the  defendant  had  been  carried  into  effect  by  plaintiff. 
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Appenl  from  circuit  court.  Erie  county. 

Action  by  Henry  Weill  against  Charles  J.  Ulose,  impleaded  with  another,  on 
a  promissory  note.  From  a  judgment  entered  on  a  verdict  directed  for  plain- 
tilT,  defendant  Close  appeals.     Affirmed. 

Argued  before  Dwioht,  F.  J.,  and  Macomseb  and  Lewis,  JJ. 

8imon  Fhitchmann,  for  appellant.    Mose»  Shire,  for  respondent. 

Macx)mber,  J.  This  action  was  upon  a  promissory  note  executed  by  the 
appellant,  Close,  as  malier,  to  one  Joseph  Bork,  and  by  the  latter  transferred 
to  the  plaintiff.  Ko  question  is  made  but  tliat  the  plaintiff  has  no  other 
rights  in  the  premises  hs  holder  of  the  note  than  were  possessed  by  Joseph 
Bork,  the  payee.  The  note  was  given  in  renewal  of  a  previous  note  of  like 
amount  between  the  same  parties.  The  consideration  of  the  original  note, 
as  well  as  of  the  renewal,  was  the  first  installment  or  ptayment  upon  u  con- 
tract for  the  sale  of  land  entered  into  by  Bork  with  the  defendant  Close. 
The  land  which  was  particularly  contracted  for  by  the  defendant  Close  had 
been  in  fact  conveyed  by  the  plaintiff,  to  whom  the  contract  had  been  as- 
signed, to  another  person  than  the  defendant  Close;  and  upon  this  ground  it 
is  claimed  that  there  was  a  failure  of  consideration  for  the  note,  and  that, 
consequently,  this  action  cannot  be  maintained.  No  intervening  rights  of 
third  persons  appearing,  this  contention  would  be  quite  conclusive,  if  it  ex- 
pressed the  whole  of  the  case.  Bnt  after  the  execution  of  the  contract,  and 
after  the  maturity  of  the  note,  an  arrangement  was  entered  into  between  the 
defendant  Close,  one  Sniggs,  and  one  Kendall,  by  which  certain  portions  of 
the  lands  contracted  for  with  Bork,  and  which  had  been  turned  over  to  the 
plaintiff,  and  which  were,  by  the  original  contract,  to  be  conveyed  to  dose, 
were  in  fact  directed  to  be  conveyed  to  Sniggs.  It  is  true  that  this  ar- 
rangement was  oral,  but  it  was  followed  by  an  actual  conveyance  made  by 
the  plaintiff  to  Sniggs,  under  circumstances  which  indicated  a  direction  by 
tbe  defendant  Close.  It  is  argued  by  the  counsel  for  the  appellant  that,  as 
neither  Bork  nor  Weill  was  ever  a  party  to  this  oral  contract,  the  same  was 
void,  and  that  the  conveyance  by  the  plaintiff  of  the  land  to  Sniggs  was  not 
in  pursuance  of  any  valid  contract.  In  this  proposition  we  cannot  concur 
with  counsel.  The  evidence  is  entirely  satisfactory  to  the  effect  that  the 
plaintiff  made  the  conveyance  to  Sniggs  of  these  lands,  which  were  originally 
contracted  to  be  conveyed  to  the  defendant,  in  pursuance  of  the  oral  arrange- 
ment made  between  Close,  Sniggs,  and  Kendall.  It  appears,  therefore,  that 
the  original  consideration  of  the  note  was  executory  in  its  nature,  and  that 
any  other  consideration  might  be  substituted  therefor  by  arrangement  of 
tlie  parties.  It  is  a  case  of  a  substituted  consideration.  Where  the  consid- 
eration in  a  written  agreement  is  executory,  the  parties  may  substitute  for 
such  consideration  any.  new  obligation ;  and,  if  the  same  is  carried  into  ef- 
fect, as  was  done  in  this  case,  it  has  the  same  binding  force  as  though  the 
original  consideration  was  paid  or  discharged.  If  this  view  be  correct,  it  fol- 
lows that  the  judgment  appealed  from  should  be  affirmed.    All  concur. 


Bbewer  v.  Delafieu). 
(Supreme  Court,  Cfeneral  Term,  Byth  Department.    April  18, 1898.) 

Apfbau  fbom  JcsncBS  of  tbb  Peace— Rbvibw—Objbotions  not  RAissn  Below. 

While  the  grounds  of  objection  are  not  required,  as  a  rule,  to  be  stated  on  trials 
before  j  ustices  of  the  peace,  yet,  where  the  trial  was  conducted  by  counsel,  and 
certain  grounds  of  objection  were  in  fact  stated,  an  objection  to  the  admission  of 
certain  evidence  not  made  at  the  trial  cannot  be  raised  on  appeal,  where  it  is  clear 
that  such  evidence  did  not  cause  the  rendition  of  the  judgment. 

Appeal  from  Chautauqua  county  court. 

Action  by  Francis  B.  Brewer  aguinst  Clarence  Delafleld  for  damages  done 
to  plaintiff's  gas-pipe  and  for  the  escape  of  gas.    From  a  judgment  of  thfr 


Digitized  by 


Google 


330  NEW  YOKE   SUPPLEMENT  ,  VOl.  18.  [Sup.  Ct. 

county  court,  reversing  a  judgment  for  plaintiff  recovered  before  a  justice  of 
ttie  peace,  plaintiff  appeals.  Judgment  of  county  court  reversed,  and  tliat 
of  the  justice  aflSiraed. 

Argued  before  Dwight,  P.  J.,  and  Macombeb  and  Le^vis,  JJ. 

S.  W.  Mason,  for  appellant.    O.  B.  Ottaway,  for  respondent. 

Macoubbr,  J.  The  plaintifT,  who  is  the  owner  of  the  AVestfleld  Gas- Works, 
in  the  town  of  Westlield,  N.  Y.,  recovered  a  judgment  before  a  justice  of  the 
peace  for  the  sum  of  $37  and  costs,  for  damages  done  to  the  pliiintiff's  gas- 
pipe,  and  by  the  escape  of  10,000  feet  of  gxs  from  a  meter,  caused  by  the  acts 
of  the  defendant'or  his  employes.  On  appeal  by  the  defendant  to  the  county 
court  the  judgment  of  the  justice  was  reversed  upon  tlie  groumi  that  a  ques- 
tion put  to  the  plaintiff's  principal  witness  was  incompetent.  It  appeared  in 
evidence  that  a  bill  for  $37  had  been  made  out  against  the  defendant;  and 
one  Keener,  who  was  in  the  employ  of  the  plaintiff,  presented  it  to  the  defend- 
ant, and  stated  to  him  that  tlie  claim  was  for  breaking  the  gas-mains  of  the 
plaintifi  three  times,  and  letting  gas  escape  from  the  gasometer.  The  witness 
told  the  defendant  that  the  amount  of  the  damage  was  $37.  Thereupon  the 
defendant  said  that  he  would  attend  to  the  matter  as  soon  as  he  could  get 
around  to  it,  and  that  as  soon  as  he  could  get  something  out  of  the  town  he 
would  fix  it.  He  made  no  objection  to  the  bill,  either  as  to  his  own  liabilitj 
tor  any  part  thereof  .or  to  the  amount  claimed.  Evidence  was  given  that  the 
amount  of  gas  which  escaped  was  10,000  feet.  Then  the  following  question 
was  asked  the  witness:  "(Question.  Was  the  bill  presented  a  fair  value  for  the 
damage  for  those  breaks?"  Objected  to  as  immaterial  and  incompetent,  and 
not  a  proper  measure  of  damages,  no  foundation  laid  for  making  defendant 
liable  for  damages,  and  not  within  the  issues.  Objection  overruled,  and  ex- 
ception: "Anstoer.  Yes,  sir;  it  was  worth  that,  and  more  than  that.  These 
damages  were  done  while  digging  the  ditches  for  the  water-works  in  West- 
field."  The  learned  county  judge  pronounced  this  evidence  incompetent  un- 
der the  authority  of  Morehouse  v.  Mattheios,  2  N.  Y.  514,  which  holds  that  in 
general  it  is  not  competent  for  witnesses  to  state  opinions  or  conclusions  from 
facts  without  such  facts  are  known  to  them,  or  derived  from  the  testimony 
of  others.  It  will  be  noticed  that  though  many  grounds  of  objection  were 
stated,  this  particular  ground,  relied  upon  by  the  learned  county  judge,  vix., 
that  this  was  a  mere  expression  of  opinion,  was  not  made  in  the  trial  court. 
While  it  is  true  that  the  grounds  of  the  objection  are  not  required,  perhaps, 
to  be  stated  in  trials  before  justices  of  tlie  peace,  yet,  where,  as  in  this  case, 
the  defense  was  conducted  by  counsel,  and  certain  grounds  of  objection  were 
in  fact  stated  which  were  untenable,  and  tlie  objection  now  stated  by  the 
-county  judge  was  not  in  fact  made,  we  think  that  it  is  too  late  to  ntise  the 
same  upon  appeal,  for  two  reasons:  (1)  If  it  bad  been  made  at  the  trial  it 
might  have  been  obviated;  and  (2)  it  is  clear  that  such  evidence  did  not  cause 
the  rendition  of  the  judgment.  At  the  trial  there  was  no  dispute  over  the 
amount  of  the  bill.  The  defendant  himself  was  called  as  a  witness,  the  whole 
purpose  of  whose  testimony  was  designed  to  transfer  liability  fur  the  damages 
from  him  toasubcontractor  by  the  nameof  Williams.  TliLs  leads  us  to  the  con- 
clusion tiiat  the  error  which  the  learned  county  judge  held  to  be  in  the  record, 
even  if  it  actually  existed,  was  not  of  sufficient  moment  to  justify  a  reversal  of 
the  judgment  under  section  3UG3  of  the  Code  of  Civil  Procedure,  which  provides 
that  the  appellate  court  must  render  judgment  on  appeal  according  to  the 
justice  of  the  case,  and  without  regard  to  technical  errors  or  defects  which  do 
not  affect  the  merits.  We  think  tlie  judgment  of  the  justice  of  the  peace  was 
correct,  under  the  facts  disclosed,  and  that  the  judgment  of  the  county  court 
should  be  reversed. 

Judgment  of  the  county  court  reversed,  and  that  of  the  justice  of  the  peace 
affirm^,  with  costs  of  this  appeal  in  this  court  and  in  the  county  court.  All 
concur. 
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Silver  Creek  &  D.  Bt.  C!o.  v.  Baker  et  al. 

(Supreme  Court,  Oeneral  Term,  Fifth  Department.    April  18, 1883.) 

EifiHBNT  UoxAur — Coicpe:<sation— Bl.iniENT8  OP  Damaob. 

The  award  of  the  commlBsloiiera  appointed  to  appraise  laads  oondemned  for  rail- 
road purposes  will  not  be  set  aside  as  excessive  on  tbe  ground  that  witnesses  for 
the  land-owners  were  permitted  to  estimate  the  damages  on  the  assumption  that 
the  lands  at  some  future  day  might  be  divided  into  city  lots  and  sold  for  greatly 
advanced  prices,  where  tbe  report  of  the  commissioners  shows  that  such  testimony 
had  no  weight  with  them,  in  so  far  as  it  appeared  to  be  speculative,  and  no  errone- 
ous principle  is  shown  to  have  been  adopted  by  the  oommissioners  in  estimating 
damages. 

Appeal  from  special  term,  Chautauqua  county. 

Application  by  tbe  Silver  Creek  &  Dunkirlt  Railway  Company  to  appraise 
tbe  lands  of  Charles  I.  Baker  and  Edwin  M.  Hinman.  From  au  order  of  the 
special  term,  cunflrming  the  award  of  the  commissioners,  and  from  tlie  judg< 
ment  entered  on  such  award,  the  railway  company  appeals.    Affirmed. 

Argued  before  Dwioux,  P.  J.,  and  Macomber  and  Lewis,  JJ. 

C.  J>.  Murray,  for  appellant.     George  C.  Stearru,  for  respondents. 

Macomber,  J.  The  appellant  filed  its  petition  in  the  supreme  court  in 
pursuance  of  section  3360  of  the  Code  of  Civil  Procedure  for  the  acquisition 
of  lands  of  Baker,  Hinman,  and  others;  and  thereupon  three  oommissioners 
were  appointed  under  the  statute  to  appraise  the  damages  for  such  taking. 
Tlie  report  of  the  commissioners  awarded  to  the  respondents.  Baker  and  Hin- 
man. the  sum  of  S5,600.  It  also  awarded  damages  to  other  land-owners;  but 
no  question  arises  upon  this  appeal,  except  in  respect  to  the  award  to  the 
resi)Ondents,  Baker  and  Hinman.  The  appeal  is  brought  in  pursuance  of 
section  3375  of  the  Code.  The  points  made  by  the  learned  counsel  for  the 
appellant  relate  wholly  to  alleged  errors  of  the  commissioners  in  the  reception 
and  rejection  by  them  of  evidence.  The  subject-matter  of  these  several  ex- 
ceptions has  been  considered  in  connection  with  the  entire  evidence  in  the  case, 
and  we  do  not  think  that  there  was  any  error  upon  the  hearing  which  should 
lead  us  to  areversai  of  the  determi  nation  made  by  the  commissioners,  although, 
if  the  action  were  one  at  law  to  be  tried  and  determined  exclusively  by  com- 
mon-law rules  of  evidence,  some  doubt  might  exist  touching  several  such  ex- 
ceptions. We  think  it  is  not  necessary  to  examine  these  exceptions  in  detail, 
for,  as  a  whole,  they  fall  under  one  general  observation,  and  that  is  the  view 
wliich  we  have  taken  of  the  principle  upon  which  the  commissioners  have 
proceeded  in  estimating  the  damages.  It  is  quite  true  that  some  of  the  wit- 
nesses have  proceeded  upon  an  imaginary  speculation,  and  hence  erroneous 
basis;  but  this  circumstance  ought  not  to  atlect  the  decision  of  the  commis- 
sioners unless  it  is  shown  that  they  have  adopted  an  erroneous  principle  in 
estimating  the  damages.  The  respondents'  lands  consist  of  104  acres,  located 
in  the  town  of  Dunkirk,  adjoining  on  the  east  tlte  city  of  Dunkirk.  The 
southerly  end  of  this  tract  is  bounded  partly  by  a  road  known  as  tbe  "Middle 
Koad,"  a  much-frequented  thoroughfare  leading  into  the  city  of.  Dunkirk, 
and  by  the  Lake  Shore  &  Southern  Railroad.  The  north  part  of  the  land 
abuts  upon  what  is  known  as  the  "Lake  Koad,"  also  a  thoroughfare  leading 
into  the  city  of  Dunkirk,  which  meets  the  Middle  road  within  the  city  at  an 
acute  angle.  The  construction  of  the  plaintiff's  railroad  will  divide  diagonally 
this  tract  of  104  acres  in  to  .two  pieces,  leaving  about  45  acres  on  the  south  aide 
Uiereof  and  the  residue  on  the  north  side  thereof.  The  amount  of  land  actu- 
ally taken  is  five  acres  and  six  hundred  and  forty -one  thousandths  of  an  acre. 
Some  of  the  witnesses  for  tbe  land-owners  seem,  in  their  testimony,  to  have 
estimated  the  defendants'  damages  on  the  assumption  that  these  lands  might 
at  some  future  day  be  divided  into  city  lots  and  sold  for  greatly  advanced 
prices.    This  circumstance  seems  to  be  the  general  burden  of  the  argument 
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of  the  learned  counsel  for  the  appellant,  and  from  it  it  is  argued  that  the 
award  proceeded  upon  an  erroneous  basis,  and  hence  should  be  set  aside.  But 
the  report  of  the  commissioners,  itself  shows  clnarly  that  such  testimony  had 
no  weight  witli  them,  in  so  far  as  it  appeared  to  be  speculative.  These  wit> 
nesses  estimated  the  diimages  variously  from  $16,500,  which  was  the  largest 
sura,  to  $6,400,  the  smallest.  The  witnesses  called  in  belmlf  of  the  railway 
company  estimated  the  damages  variously  from  about  $900  to  $3,000.  It  is 
clear  that  the  commissioners  have  not  been  seriously  influenced  as  to  valua- 
tion by  the  testimony  of  the  witnesses  on  either  side,  but  rather  have  acted 
upon  their  own  good  judgment,  knowledge,  and  sense.  They  have  twice 
performed  the  duty  imposed  by  the  statute  personally  to  examine  the  prop- 
erly which  was  proposed  to  be  taken.  2  Hev.  St.  (7th  £d.)  p.  1551,  §  16. 
Before  hearing  any  of  the  testimony  they  visited  the  locus  in  quo,  and  after 
receiving  the  testimony  of  seven  witnesses  on  each  side  they  again,  in  the  light 
of  such  evidence,  repaired  to  the  premises,  and  again  inspected  them.  They 
seem,  therefore,  to  have  acted  with  great  caution  and  discrimination,  and  the 
award  which  they  have  made  cannot,  we  think,  be  said  lo  have  been  founded 
upon  an  erroneous  theory  of  damages,  nor  does  the  same  appear  to  be  excessive. 
No  erroneous  principle  is  shown  to  have  been  adopted  by  the  commissioners 
in  estimating  the  damages,  and  consequently  we  find  notliing  in  the  case 
which  would  lead  us  to  question  in  the  least  the  fairness  and  justness  of  the 
estimates  made  by  the  commissioners.  Where  no  erroneous  methods  of  pro- 
cedure are  disclosed  by  the  records,  and  no  erroneous  principles  shown  to 
have  been  adopted  by  the  commissioners  in  making  their  award,  it  is  the  duty 
of  the  appellate  court,  which  has  not  had  the  advantage  of  a  personal  inspection 
of  the  premises,  not  to  seek  for  technical  errors  in  the  admission  or  rejection 
of  testimony,  but  rather  to  afiSrm  the  appraisal  where  the  commissioners  have 
acted  fairly,  and  have  exercised  properly  a  judgment  which  is  required  of  them 
under  the  statute  alwve  referred  to.  In  re  Buffalo  <£  &,  R.  Co.,  (Sup.)  14 
N.  Y.  Supp.  1.  It  follows,  therefore,  that  the  order  and  judgment  appealed 
from  should  be  affirmed. 
Judgment  and  osder  appealed  from  affirmed,  with  costs.    All  concur. 


Gould  t>.  Patterson. 
(Supreme  Court,  General  Term,  Fifth  Department.    April  18, 1893.) 

APPKAU  TROM  JnSTICBS  OF  THB  FeACI — TiTLE  TO  LaND — DiSXISBAI. 

Code  Civil  Froc.  g2958,  providing  that  if,  in  actions  before  justloes  of  the  peaoa^ 
it  appears  "from  the  plaintiff's  own  showing  that  the  title  to  real  property  is  tn 
question.  •  •  •  the  .justice  must  dismiss  the  complaint  •  •  •  and  render 
judgment  against  plaintiff, "  does  not  apply  where  an  appeal  is  taken  in  trespass 
from  a  justice  to  the  county  court,  the  record  not  showing  that  the  title  to  the  land 
was  disputed  in  the  proceedings  before  the  justice,  and  it  was  error  for  the  county 
court  to  dismiss  the  complaint  on  the  ground  that  from  plaintiff's  showing  the  UtM 
to  the  land  was  involved. 

Appeal  from  Livingston  county  court 

Action  by  J.  L.  Gould  against  O.  C.  Patterson.  From  a  judgment  of  non* 
suit  ordered  by  the  county  court  in  a  case  appealed  to  tiiat  court  from  a  jus- 
tice of  the  peace,  plaintilT  appeals,     l^eversed. 

Argued  before  Dwiqht,  P.  J.,  and  Macouber  and  Lewis,  JJ. 

Qeorge  W.  Daggett,  for  appellant.     K.  C.  Olney,  for  respondent. 

Macohber,  J.  This  action  was  trespass,  and  was  brought  in  a  justice's 
court,  in  the  county  of  Livingston,  where,  upon  a  trial  by  jury,  a  verdict  of 
five  dollars  was  rendered  for  the  plaintiff,  and  thereupon,  under  the  statute, 
treble  damages  were  awarded  by  the  court,  and  judgment  for  that  sum  was 
accordingly  entered,  together  with  five  dollars  costs.  The  defendant  ap- 
pealed to  the  county  court,  but  such  appeal  was  subsequently  dismissed,  and 
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nothing  arising  upon  such  appeal  appears  to  be  material  to  anj  question  ex- 
isting in  the  record  before  us.  Tlie  plaintifT  also  appealed  and  aslied  for  a 
new  trial  in  the  county  court,  wliicli  was  accordingly  hud.  On  such  trial  in 
the  county  court,  u  jury  being  waived,  the  county  judge,  at  the  close  of  the 
plaintiff's  case,  dismissed  the  complaint  upon  the  ground  that  under  the 
plaintiff's  own  showing  title  to  real  estate  came  in  question,  lioldinir,  as  we 
infer,  that  as,  in  like  circumstances,  the  justice  of  the  peace  bad  not  jnrisdio* 
tion,  so,  on  appeal,  the  county  court  likewise  had  no  jurisdiction  to  try  that 
issue  under  section  2956  of  the  Code  of  Civil  Procedure.  By  reference  to 
Uie  pleadings  in  the  justice's  court  it  appears  that  the  complaint  of  the  plain- 
tiff alleged  that  in  the  month  of  Octolier,  1889,  the  defendant  wrongfully  und 
anlawfully  entered  upon  the  lands  of  the  plaintiff,  and  did  then  «nd  there, 
without  the  leave  of  the  plaintiff,  "who  was  in  possession,  and  the  owner  of 
said  premises  aforesaid,"  maliciously  cut  down  a  large  number  of  trees,  etc. 
The  answer  was — Fint,  a  general  denial;  and,  secondly,  an  allegation  that 
the  land,  upon  which  were  the  trees  which  were  alleged  to  have  been  cut 
down  and  removed  by  the  defendant,  was  owned  by  the  defendant;  that  he 
had  been  in  possession  of  the  same  for  upwards  of  20  years.  It  will  thus  be 
seen  that  there  was  an  allegation  of  title  in  the  plaintiff  made  by  the  com- 
plaint, and  in  the  answer  a  general  denial  of  such  title,  and  an  affirmative 
allegation  that  such  title  belonged  to  the  defendant.  By  section  2863  of  the 
Code  of  Civil  Procedure,  subd.  2,  a  justice  of  the  peace  cannot  take  cognizance 
of  a  civil  action  "where  the  title  to  real  property  comes  in  question,  as  pre* 
scribed  in  title  3  of  this  ctiapter."  By  sections  2951  and  2952,  wtiich  are  in 
title  3  above  referred  to,  ttie  defendant  may,  either  with  or  without  other 
matter  of  defense,  set  forth  in  his  answer  facts  showing  that  the  title  to  real 
property  vrill  come  in  question.  The  justice  must  thereupon  counter-sign  the 
answer' and  deliver  it  to  the  plaintiff.  The  defendant  must  also  deliver  to 
the  justice  a  written  undertaking,  executed  by  one  or  more  sureties,  approved 
by  the  jastice,  to  the  effect  specially  prescribed  in  the  statute.  Under  section 
2954,  if  these  two  acts  are  done,  that  is,  a  written  answer  made  containing 
such  facts  and  undertaking  given,  the  action  before  the  justice  becomes  dis- 
continued. By  section  2955,  "if  the  undertaking  is  not  delivered  to  ttie  jus- 
tice, be  bas  jurisdiction  of  the  action,  and  must  proceed  therein;  and  the 
defendant  is  precluded,  in  his  defense,  from  drawing  the  title  in  question." 
Ill  the  record  before  us  the  defendant  failed  wholly  to  avail  himself  of  the 
provisions  of  the  statutes  by  which  he  was  enabled,  if  he  saw  fit,  to  oust  the 
justice  of  jurisdiction,  and  have  the  cause  tried  either  in  the  supreme  court 
or  the  county  court.  Failing  in  that,  he  waived  all  objections  to  the  juris- 
diction of  the  justice,  and  submitted  his  rights  to  that  tribunal  upon  the 
question  in  issue  raised  by  the  pleadings,  even  though  facts  were  alleged  in 
the  pleadings  showing  that  title  to  real  estate  did  in  reality  come  in  question. 
Tlie  question  of  title  to  the  real  estate  upon  which  the  growing  trees  were 
was  tendered  to  the  defendant  by  the  complaint.  It  was  so  drawn  that  the 
defendant  could  set  up  his  own  title  in  the  answer,  and,  on  giving  the  requi- 
site security,  oust  the  justice  of  jurisdiction;  but,  failing  to  give  the  security, 
he  was  precluded  at  the  trial  from  drawing  the  title  in  question.  Such  was 
the  provision  of  the  Code  of  Procedure.  Adams  v.  Rivers,  11  Barb.  S90. 
So  much  applies,  however,  only  to  the  proceedings  before  the  justice.  Upon 
the  trial  in  the  county  court  the  plaintiff's  own  testimony  showed  that  title 
to  real  estate  did  come  in  question,  and  accordingly  the  county  judge,  acting 
apparently  under  section  2956  of  the  Code  of  Civil  Procedure,  dismissed  the 
case  upon  the  motion  of  the  defendant's  counsel.  Section  2956  is  as  follows: 
"If,  however,  it  appears  upon  the  trial,  from  the  plaintiff's  own  showing, 
that  the  title  to  real  property  is  in  question,  and  the  title  is  disputed  by  the 
defendant,  the  justice  must  dismiss  the  complaint,  with  costs,  and  render 
judgment  against  the  plaintiff  accordingly,"    The  learned  county  judge  as- 
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sumed.  as  we  think,  erroneously,  that  be  was  hearing  the  same  case  that 
had  been  tried  before  the  justice  of  the  peace.  But  there  is  contained  in  the 
printed  record  before  us  the  return  made  to  the  county  court  by  the  justice 
of  the  peace  of  tlie  proceedings  before  him;  nnd  from  such  record  it  does  not 
appear  that  the  title  of  real  property  was  In  question  and  was  disputed  in  that 
tribunal  at  the  trial.  The  return,  it  is  true,  does  not  purport  to  give  all  of 
the  testimony  talien  before  the  Justice,  nor  does  it  say  that  it  does  not  contsiin 
all  of  the  testimony.  The  only  inference  which  we  can  draw  from  it  is  that 
the  trial  did  proceed  before  the  justice  of  the  peace  without  the  question  of 
title  to  real  estate  being  raised  by  the  plaintiff  on  his  own  showing,  as  it  well 
might  have  been,  notwittistanding  the  issue  raised  by  the  pleadings.  The 
defendant*  at  the  trial,  might  have  relied,  and  presumably  did  rely,  upon  other 
defenses  than  that  of  title;  fur  he  seems  not  to  have  raised  any  question,  except 
by  his  pleadings,  which  would  ten<i  to  oust  tlie  justice  of  jurisdiction.  What, 
then,  the  important  question  is,  was  the  duty  of  the  county  court  in  a  case 
like  this,  appealed  from  the  judgment  of  the  justice  for  a  new  trial?  The 
county  court  has  jurisdiction  to  try  questions  of  title  to  real  estate,  and  could 
have  tried  this  case  bad  the  action  originally  have  been  brought  in  tbatcourt. 
The  fallacy  of  the  learned  counsel  for  the  defendant,  in  making  bis  applica* 
tion  for  a  nonsuit,  lay  in  the  assumption  which,  as  above  seen,  has  no  exist- 
ence in  tlie  statutes,  that  the  county  court  was  obliged  to  dismiss  the  case  if 
title  to  real  estate  appeared  upon  the  trial  there  just  as  though  it  was  acting 
in  the  place  of  the  court  of  the  justice  of  the  peace.  But  we  think  that  upon 
the  return  of  the  justice,  which  does  not  show  that  titie  to  real  estate  came 
in  question  on  the  trial  before  him,  it  was  incumbent  upon  the  county  court 
to  hear  such  evidence  as  was  offered,  and  to  pass  upon  it,  notwithstanding 
any  rights  or  privileges  which  were  secured  to  the  defendant  by  the  provisions 
of  the  Code  relating  to  trial  of  oases  before  justices  of  the  peace,  but  which 
appear  to  have  been  waived  by  his  omission  to  file  an  undertaking.  Code 
Civil  Free.  §  ^55.  -  Any  other  conclusion,  as  it  seems  to  us,  would  enable  a 
defendant,  where  the  pleadings  showed  that  title  to  real  estate  might  come  in 
question  before  a  justice  of  the  peace,  to  reap  all  the  beneQts  of  the  provisions 
of  law  for  removal  of  cases  without  incurring  the  hazards  of  giving  the 
undertaking.  If  this  conclusion  is  correct,  the  judgment  appealed  from 
should  be  reversed,  and  a  new  trial  granted. 

Judgment  appealed  from  reversed,  and  a  new  trial  granted  in  the  oountjr 
court,  which  costs  to  abide  the  event.    All  concur. 


EiRscB  et  al.  v.  Tozier  et  al. 

(Supreme  Court,  General  Term,  Fifth  Department-    April  18, 1898.) 

TRt78T8 — Right  of  Teubtbe  to  PrRCHASE  Trust  Propektt. 

A  trustee,  ander  a  mortgage  for  the  benefit  of  infants  seonrlng  payments  at  times 
stated,  cannot  purchase  the  land  and  release  the  mortgage  to  the  detriment  of  the 
oestuU  que  tru«tent ;  and,  where  he  executes  a  discharge  before  the  trusts  expressed 
could  have  been  performed,  it  is  of  no  effect  as  against  the  infants,  and  such  mort- 
gage being  recorded  is  notice  to  subsequent  mor^agees  of  the  terms  of  the  trust 
set  out  in  it. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Theodore  Klrsch,  by  guardian,  and  Michael  J.  Eirsch,  Individ- 
ually and  as  administrator  of  Peter  Kirscb,  deceased,  against  Orange  L.  To- 
zier, the  Buffalo  Savin){s  Bank,  and  others,  to  reinstate  a  mortgage  and  fore- 
close the  same.  From  a  judgment  for  plaintiff.  Orange  L.  Tozier  and  the 
Buffalo  Savings  Bank  appeal,  with  notice  of  the  intention  to  bring  up  for  re- 
view an  order  granting  an  additional  allowance  of  costs.  Modified.  For  for- 
mer report,  see  9  N.  Y.  Supp.  950,  mem. 

Argued  before  Dwioht,  P.  J.,  and  Macombkr  and  Leiwis,  JJ> 
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/.  Sam  Johnson,  for  appellant  Orange  L.  Tozier.   Spencer  Clinton,  for  appel- 
lant Buffalo  Sav.  Bank.    F.  C,  Peek,  for  respondents. 

Macomber,  J.  This  action  was  brought  to  reinstate  a  mortgage  executed 
by  the  defendant  Lester  H.  Tozier  and  his  wife  to  tlie  defendant  Orange  L. 
Tozier,  whicii  was  made  in  trust  for  the  plaintiffs,  Michael  Kirsch  and  Theo- 
dore Kirsch,  and  for  Peter  Kirach,  now  deceased,  minor  children  of  John  Kirsch; 
to  set  aside  a  discbarge  of  sucli  mortgage  executed  by  Orange  L.  Tozier;  and 
for  foreclosure  of  the  mortgage  and  sale  of  the  niortgaged  premises  for  the 
beiieiit  of  the  persons  named  as  ceatuis  gue  tjtutent.  Tiie  lands  in  question 
consist  of  102  acres  situate  in  tlie  town  of  Sheldon,  Wyoming  county,  N.  Y., 
of  which  Joliii  Kirsch  died  seised  in  the  year  1872.  On  the  8tb  day  of  Janu- 
ary, 1873,  the  defendant  Orange  L.  Tozier  was  appointed  general  guardian  of 
the  infant  children,  Michael  J.,  Theodore,  and  Feter  Kirsch.  At  the  time  of 
his  death  John  Kirsch  owed  debts  which,  with  tlie  incumbrances  upon 
liis  real  estate,  exceeded  the  value  of  both  bis  personal  and  real  property.  Or- 
ange L.  Tozier  and  Elizabeth  Kirsch,  the  latter  the  widow  of  the  deceased, 
were  appointed  administrators  of  the  estate  of  John  Kirsch.  Subsequently  to 
this  it  wap  agreed  Ltetween  them  and  Lester  H.  Tozier,  a  son  of  Orange  L.  To- 
zier, that  they  should  purchase  the  mortgages  then  existing  on  the  farm,  fore- 
cloie  them,  and  procure  a  title  to  the  land,  and  convey  the  same  to  Elizabeth 
Kirsch,  who  should,  in  turn,  by  mortgage  thereon,  secure  Lester  H.  Tozier 
the  amount  paid  by  him,  and  give  a  mortgage  upon  the  farm  of  81,U00  to 
these  three  ciiildren.  This  arrangement  was  carried  out,  except  that  upon  a 
sale  of  the  lands,  either  by  direct  purchase  at  the  stile  or  by  deed  coming  iiu- 
mediately  from  the  purchaser,  Lester  H.  Tozier  became  the  owner  for  the  con- 
sideration, iu  all,  of  81,131.56.  Thereupon  it  was  further  arranged  betweeu 
Orange  Lb  Tozier  and  the  widow,  Elizabeth  KIrscli.  that  the  widow  should 
convey  to  the  then  bolder  of  the  title,  Lester  H.  Tozier,  all  her  interest  in  the 
lands  to  wliich  she  was  entitled  as  widow,  and  that  a  mortgage  should 
be  executed  by  Lester  H.  Tozier  to  Orange  L.  Tozier  in  trust  fur  the  three 
ebildren  in  the  sum  of  $1,000,  one-tbird  thereof  payable  to  each  of  the  three 
children  wlieii  he  should  arrive  at  age,  with  interest  in  the  mean  time.  Hav- 
ing received  the  deed  from  Mrs.  Elizabeth  Kirsch,  Lester  H.  Tozier  and  his 
wife  executed  to  Orange  L.  Tozier,  iu  trust  for  Michael  Kirsch,  Peter  Kirsch, 
and  Theodore  Kirsch,  the  mortgage  in  question,  dated  the  15tl)  day  of  October, 
1875.  expressing  a  consideration  of  $1,000,  payable  as  follows:  The  sum  of 
•33a.33,  November  13, 1887,  the  sum  of  8333.(i3,  March  18, 1891,  and  the  sum 
ot  $333.33,  October  6, 1892,  with  interest  payable  annually  from  the  1st  day  of 
April,  187(5.  This  instrument  was  delivered  to  Orange  L.  Tozier,  who  caused 
the  same  to  be  recorded  in  the  proper  clerk's  office  on  the  23d  day  of  October, 
1875.  The  mortgagee  and  trustee  pnid  the  interest  upon  this  mortgage  to 
Elizabeth  Kirsch,  tiie  motlier  of  the  children,  in  pursuance  of  a  previous  ar- 
rangement, until  the  spring  of  1886,  since  which  time  no  part  ot  the  princi- 
pal or  interest  has  been  paid  thereon  by  the  trustee  for  the  benefit  of  either  of 
the  children.  On  tbe  3d  day  of  September,  1883,  Lester  H.  Tozier  and  his 
wife  executed  and  delivered  a  deed  of  the  farm  to  Orange  L.  Tozier  for  a  con- 
sideration, as  expressed  in  tbe  deed,  of  $1,000,  and  tbe  record  title  of  such 
farm  lias  since  been  in  Orange  L.  Tozier.  After  acquiring  this  title,  and  on 
the  19th  day  of  February,  1886,  Orange  L.  Tozier  executed  and  acknowledged 
a  discbarge  of  the  mortgage,  and  caused  tiie  same  to  be  recorded  in  the  proper 
clerk's  office  on  the  9th  day  of  March,  1886.  On  the  27th  day  of  January, 
1S86,  before  the  execution  of  such  dischiirge.  Orange  L.  Tozier  applied  to 
tbe  defendant  tbe  Buffalo  Savings  Bank  for  a  loan  of  $2,000  upon  this  farm, 
which  application  was  granted  on  the  Ist  day  of  February,  1886,  and  on  an  ex- 
amination of  the  title  of  such  farm  submitted  to  the  officers  of  the  bank  there 
was  an  abstract,  certified  by  tbe  proper  clerk  of  Wyoming  county,  to  the  effect 
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that  Orange  L.  Tozier  appeared  to  be  the  owner  of  the  farm.  Onsuch  abstract 
a  memorandum  of  the  mortgage  sought  by  this  action  to  be  reinstated,  de- 
scribed the  mortgage  simply  as  being  given  for  91,000,  and  interest,  having 
written  accuss  ttie  face  of  tbe  memorandum  as  follows:  "Disclmrged  March 
9,  1886.  £.  M.  Jknninqs,  Clerk."  The  defendant  the  Buffalo  Savings  Bank, 
at  the  time  of  taking  its  mortgage  and  advancing  the  money  thereon,  liad  not, 
either  through  any  of  its  officers  or  attorneys,  any  knowledge  or  notice  of  the 
existence  of  tills  mortgage  now  sougtit  to  be  reinstated  in  this  action,  except 
the  memorandum  on  the  abstractor  title  of  its  discharge,  and  the  constructive 
notice  given  by  tlie  record  of  such  mortgage.  Under  these  facts,  we  think 
the  learned  referee  was  correct  in  granting  to  the  plaintiffs  the  relief  sought 
by  this  action.  By  the  terms  of  this  trust  mortgage  tliere  was  disclosed  by 
the  record  thereof  in  the  county  clerk's  office  a  notice  to  all  persons  that  it  had 
been  executed  for  the  benefit  of  the  three  minor  children  of  John  M.  Kirsch. 
deceased.  That  this  trust,  or  this  trust  power,  (1  Rev.  St.  p.  729,  §  58,)  waa 
valid  admits  of  no  doubt,  for  the  beneficiaries  were  minors.  Its  execution  or 
non-execution  did  not  depend  on  the  will  of  the  mortgagee.  On  the  contrary, 
his  obligation  was  imperative,  and  imposed  a  duty  on  him  the  performance  of 
which  may  be  enforced  in  equity  for  the  benefit  of  the  parties  interested.  Id. 
p.  734,  §96.  It  was  not  competent  for  Orange  L.  Tozier  to  repudiate  the 
trust.  On  the  contrary,  he  was  bound  to  carry  the  same  out  faithfully.  After 
the  mortgage  had  once  taken  effect  it  became  irrevocable,  and  its  operation 
could  not  be  affected  by  any  subsequent  act  of  tbe  mortga(;ee,  by  way  of  re- 
pudiation, in  discharging  the  lands  from  the  lien  of  the  mortgage,  or  in  any 
other  way  impairing  the  rights  of  his  wards.  Wallace  v.  Berdell,  97  N.  Y. 
25.  The  question,  therefore,  as  against  the  appellant  Orange  L.  Tozier,  is  not 
diflScult  of  solution  upon  tbe  merits  of  the  transaction. 

A  point,  however,  is  made  by  his  learned  counsel  that  the  remedy  adopted 
in  this  case  was  not  the  correct  one;  that  the  plaintiff  should  have  made  a  de- 
mand upon  the  trustee  that  he  foreclose  the  mortgage,  or,  failing  in  that,  that 
he  should  be  called  to  an  accoant,  and  should  be  required  to  pay  only  the  dif- 
ference between  tbe  sum  that  he  had  apparently  deprived  thecestnis  qw  trust- 
ent  of,  and  the  actual  moneys  expended  by  him  In  their  behalf.  But  we  cannot 
follow  their  lead  in  the  direction  of  this  argument.  It  would  be  an  expres- 
sion of  a  fatuous  contidenceto  expect  that  this  trustee,  after  having  discharged 
of  record  tbe  mortgage  whicli  he  held  in  trust  for  infants,  thus  violating  to 
the  full  extent  of  his  ability  the  trust  imposed  in  him,  should  himself  be  in- 
trusted by  the  court  with  the  duty  of  restoring  the  mortgage  to  its  proper  rec- 
ord, and  of  vindicating  the  integrity  of  the  trust  which  he  l>ud  so  wantonly  vio- 
lated. The  case  must  therefore  be  treated,  in  respect  to  the  remedy,  on  the 
theory  that  the  trustee  has  no  disposition,  and,  under  tbe  circumstances,  no 
power,  to  repair  the  injury  to  his  wards  which  he  has  deliberately  wrought, 
and  the  case  must  be  permitted  to  proceed  against  him  in  invitum. 

In  respect  to  tlie  appeal  taken  by  the  Buffalo  Savings  Bank  a  different 
question  is  presented.  The  provision  for  the  payment  of  the  principal  of  the 
trust  mortgage  was  sufficient,  in  our  judgment,  to  put  any  person  examining 
the  records  upon  inquiry,  and  on  such  inquiry  the  tact  would  have  been  eas- 
ily ascertained,  even  though  imperfectly  disclosed  in  tbe  mortg:ige  Itself,  that 
tbe  minors  would  arrive  at  their  majority,  respectively,  at  the  very  dates 
when  these  several  sums  of  principal  were  made  payable.  The  learned  ref- 
eree  lias  charged  this  appellant  with  such  constructivu  notice  of  the  terms  of 
this  trust  mortgage,  and  with  constructive  notice  of  the  irregularity  of  its 
discharge,  placing  his  decision  mainly  upon  the  case  of  MoPheraon  v.  Rollins, 
107  N.  Y.  316,  14  N.  £.  Bep.  411.  In  that  case  a  person,  for  the  purpose  of 
making  a  provision  for  his  daughter  and  two  grandchildren,  conveyed  to  his 
daughter  certain  lands,  and  received  from  hera  mortgage  back  thereon  which 
stated  that  it  was  given  as  security,  among  other  things,  for  the  payment  to 
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him,  or*to  the  general  guardian  of  the  plaintiff  In  that  action,  one  of  the 
granddaughters,  of  the  sum  'of  S50  annually,  for  the  benefit  uf  that  plaintiff 
until  she  should  arrive  at  the  age  of  15  years,  and  thereafter  the  sum  of  SlOO 
until  she  should  arrive  at  the  age  of  21  years.  Both  instruments  were  re- 
corded. The  mortgagee,  thereafter,  and  witliout  consideration,  executed  a 
certificate  of  the  satisfaction  of  the  mortgage,  which  was  recorded,  and  a 
memorandum  was  made  In  the  margin  of  the  record  of  the  mortgage  to  the 
effect  that  it  was  discharged  of  record.  Subsequently  tlie  lands  were  con- 
veved  for  a  full  and  valuable  consideration  to  a  grantee,  who  had  no  actual 
notice  of  the  execution  of  the  trust  mortgage.  In  an  action  to  foreclose  that 
mortgace,  which  had  actually  been  discharged.  It  was  held  that  a  valid  and 
iirevucable  trust  was  created  by  it,  and,  as  the  same  had  in  no  way  been  re- 
nounced by  the  cestui  que  truxt,  (he  discharge  was  in  contravention  of  the 
trust,  and  consequently  void.  It  was  there  further  held  that  the  grantee  was 
charge»ble  with  notice  that  the  plaintiff  had  a  beneflciar}'  interest  under  the 
mortgage,  and  the  satisfaction  thereof  was  an  act,  not  in  the  execution  of  the 
trust,  but  be^nd  the  power  of  the  trustee  to  perform.  Damforth,  J.,  in  de- 
livering the  opinion  of  the  court,  said:  "The  important  inquiry  before  the 
referee  was  whether  the  defendants  had  any  notice,  actual  or  constructive,  of 
the  plaintiff's  rights,  or  of  the  character  in  which  Deming  held  the  mortgage. 
His  finding  that  they  had  no  actual  notice  reduces  our  inquiry  to  the  ef- 
fect of  the  recording  act.  As  Intending  purchasers  they  must  be  presumed 
to  investigate  the  title  and  to  examine  every  deed  or  instrument  forming  a 
part  of  it,  especially  if  recorded.  They  must  therefore  be  deemed  to  have 
known  every  fact  disclosed,  {Aeer  v.  Weateott,  46  N.  Y.  884,)  and  every 
other  fact  which  an  inquiry  sngt^ested  by  those  records  would  have  led  up  to. 
Thus  they  are  plainly  chargeable  with  notice  of  the  mortgage  and  of  all  the 
facts  of  which  the  mortgage  could  inform  them. "  The  last-named  cause  was 
tried  before  the  venerable  jurist,  the  late  Addison  Gakdimeb,  and  was  the 
last  important  case  decided  by  him;  und  of  bis  opinion,  then  delivered,  which 
has  been  furnished  to  us,  and  upon  which  his  decision  in  that  case  was  af- 
firmed by  this  court,  it  is  not  too  much  to  say  that  in  grasp  of  facts  and  of 
law,  and  in  its  vigorous  judicial  style,  it  shows  no  diminution  of  those  rare 
judicial  powers  exhibited  by  him  in  his  first  opinion,  delivered  35  years  before, 
contained  in  the  first  appeal  in  the  first  volume  of  the  C!ourt  of  Appeals  Re- 
ports. Inasmuch  as  that  opinion  has  never  found  its  way  into  the  Beports, 
and  as  it  expresses  accurately  our  views  of  the  case  now  before  us,  a  quotation 
from  it  may  not  be  deemed  out  of  place.  Judge  Gabdineb  said:  "The  next 
important  question  presented  is  whether  these  defendants  had  at  the  time  of 
their  purchase  constructive  notice,  or,  what  is  the  same  in  effect,  notice  to 
put  them  on  inquiry,  as  to  the  trust  in  question.  The  leading  purpose  of  the 
recording  acts,  it  is  supposed,  was  to  enable  purchasers  of  real  estate  and  those 
having  liens  upon  it  to  protect  themselves  and  the  public  against  the  frauds 
of  previous  owners  and  the  claims  of  subsequent  purcbasersand  incumbrancers 
by  spreading  upon  the  records  of  the  approprhtte  county  a  statement  of  their 
respective  claims  or  their  discharge,  which  should  constitute  a  notice,  to  all 
persons  obtaining  or  seeking  to  obtain  an  interest  in  the  lands  designated,  of 
the  matters  contained  in  such  statement.  These  acts,  as  construed  by  our 
courts,  require  due  vigilance  upon  the  part  of  those  giving  this  notice,  and  of 
those  affected  by  it.  The  one  must  record  his  claim  and  the  other  search  forit 
will)  all  reasonable  expedition  and  thoroughness.  Heilbrun  v.  Hammond,  13 
Hun,  479;  VUU  v.  Judson,  82  K.  Y.  32,  and  cases ;  Bly  v.  Scofleld,  35  Barb. 
330.  In  the  case  last  cited  the  mortgage  had  been  assigned,  but  the  assign- 
ment was  not  recorded.  Then  the  mortgage  was  discharged  by  the  only  per- 
son apparently  authorized  to  secure  payment,  and  the  discharge  duly  recorded. 
Doe  search  disclosing  no  defect  in  the  title,  a  purchaser  in  good  faith,  relying 
upon  the  discharge,  was  protected  against  the  claim  of  the  assignee  and  the 
V.18N.Y.8.no.6—  22 
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Utii  of  the  mortgagee.  In  VMe  ▼.  Jtidson,  tupra,  the  aaaignmeat  was  first 
recorded,  and  the  mortgagee  subsequently  executed  a  discharge,  which  was 
also  recorded.  The  purchasers  relied  upon  the  discharge  without  seeircb  for 
the  assignment.  Held,  that  the  record  which  showed  the  discharge  showed 
also  its  invalidity.  The  same  doctrine,  for  like  reasons,  is  affirmed  in  15 
Han.  In  view  of  these  decisions,  what  Is  the  situation  of  these  parties? 
The  mortgage  of  the  14tli  of  July  was  duly  recorded  with  the  deed  to  which 
it  referred,  and  through  wliich  the  Itollina  derived  title  to  these  premises. 
The  mortgage  declared  the  trust,  the  power  of  the  trustee,  the  age  of  the 
cestui  que  trust,  and  consequently  the  inability  of  the  trustee  to  discharge 
the  investment  in  their  favor,  and  that  of  the  infants  to  sanction  such  change, 
even  if  desirable.  [Citing  authorities.]  Having  given  public  notice  of  the 
claim  of  their  children  on  the  records  in  the  clerk's  office,  those  who  acted  la 
their  behalf  had  done  all  in  their  power  to  protect  their  interest  and  secure 
the  public  against  the  fraud  of  former  owners  and  mortgagees.  The  Rollins, 
on  the  other  hand,  had  concluded  their  purchase  witiiout  a  personal  examina- 
tion to  be  made.  They  undoubtedly  believed  they  had  secured  a  good  title,  a 
belief  induced  mainly  by  their  confidence  in  those  with  whom  Aiey  dealt,  and 
partially  confirmed  by  a  defective  search,  procured  by  Mr.  Janes  and  shown 
to  them,  in  which  the  Gray  and  Stevens  mortgagee  of  the  14tb  of  July  were 
omitted  as  though  never  executed  or  recorded.  Such  an  omission  from  a  pa- 
per purporting  to  give  a  history  of  matters  affecting  the  title  to  lands,  gath- 
ered from  the  reooi-ds,  was  erroneous  and  misleading.  It  seema.  in  this  case, 
to  have  been  exceptional,  also,  since  a  subsequent  mortgage  to  one  Allen,  al- 
though discharged,  is  noted,  and  the  facts  stated  as  they  should  be.  The  no- 
tion that  a  discharge  expunges  the  mortgage  and  leaves  the  record  tabula 
rasa  is  absurd.  The  record  always  remains,  but  whether  as  evidence  of  an 
existing  lien  or  not  will  depend  upon  the  character  of  the  certificate  and  the 
authority  of  the  person  assuming  to  execute  it.  In  this  case,  the  whole  rec- 
ord, if  diligently  examined,  wouM  disclose  the  trust,  the  age  of  the  beneficia- 
ries, and  that  Doming,  as  their  trustee,  could  not  discbarge  the  lien  of 
the  mortgage  to  the  prejudice  of  minor  children,  while  he  possessed  full 
power  in  that  respect  as  to  his  own  annuity.  As  in  VieU  v.  Judson,  supra, 
the  record  which  showed  the  discbtirge,  if  followed  out,  would  prove  its  in- 
validity. The  records  invited  investigation;  the  discbarge  pointed  directly 
to  the  record  of  the  mortgage,  book  and  page;  and  that  record  in  turn,  by  the 
memorandum  upon  it,  referred  back  to  the  certificate.  The  inquirers  bad 
only  to,  read  and  learn  all  that  was  necessary  for  their  protection.  The  de-. 
fendants  failed  to  do  this;  and  between  these  parties,  both  innocent,  which 
shall  suffer?  The  daughters,  who  used  every  measure  permitted  by  law  with 
more  than  ordinary  diligence  to  apprise  these  purchasers  of  the  trust  in  their 
favor,  or  the  defendants,  who  neglected  all  the  usual  precautions,  and  risked 
their  investment  upon  such  outside  information  as  could  be  obUUned  with- 
out expense  or  trouble?"  We  think,  therefore,  that  the  referee  did  well  to 
follow  the  decision  of  McPherson  v.  Rollins,  and  that  such  authority,  under 
the  facts  disclosed,  leads  to  an  affirmance  of  the  judgment  entered  upon  bis 
report.  « 

In  respect  to  the  appeal  by  the  defendant  Orange  L.  Tozier  from  the  order 
granting  an  additional  allowance  of  costs,  un(ier  section  3258  of  the  Code  of 
Civil  Procedure,  on  the  ground  that  the  case  was  difficult  and  extraordinary, 
it  appears  from  the  referee's  report  that  the  value  of  the  subject-matter  in- 
volved in  this  action  was  $1,328,  being  the  amount  due  on  the  mortgage,  and 
that  consequently  the  amount  of  01UO  was  slightly  excessive  of  the  limitation 
of  5  per  cent,  imposed  by  tiie  statute.  It  was  the  duty,  we  think,  of  the  ap- 
pellant's counsel  to  raise  this  question  at  the  special  term,  which  be  failed  to 
do.  It  appears  by  the  order  entei-ed  that  the  only  objection  made  to  the  ap- 
plication for  an  additteaal  allowance  of  costs  was  that  the  plaintiffs  were  not 
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entitled  to  any  additional  allowance.  A  rigid  application  of  the  rnle  would 
lead  us  to  an  affirmance  of  this  order,  npon  the  ground  that  the  act  of  the  ap> 
pellant  at  the  special  term  probably  led  the  court  into  the  error  of  allowing 
too  much  under  this  section  of  the  Code.  But  our  modification  of  the  order 
ought  not,  under  the  circumstances,  to  affect  the  question  of  costs  of  this  ap- 
peal. This  order  is  modified  by  allowing,  instead  of  $100,  the  sum  of  966.15» 
and,  as  so  modified,  affirmed. 

Judgment  and  order  appealed  from  affirmed,  with  costs,  except  the  order 
for  an  additional  allowance  of  costs  is  modified  so  as  to  reduce  such  allowauoe 
from  9100  to  9S6.1b.    All  concur. 


HENKma  0.  Galdwbll. 
(.Supreme  Court,  General  Term,  Fifth  DepartTnent.    April  18, 1893.) 

1.  BjlILKOAI)  Ck>llPAiriS8— AOOIDKHTS  i.T  CKOBaiHOS— ConTRIBUTOBT  NKOUaBITOa. 

A  woman,  who  was  drivloK  a  wagon,  having  partly  passed  over  a  railroad  oroM- 
ing  ot  defendant  company,  and  arriyed  at  a  position  ol  safety  between  the  track^ 
but  where  her  view  was  impeded  by  frelttht-cars  ot  defendaint  standing  switched 
near  and  on  either  side  of  highway,  was  summarily  directed  by  a  flagman  of  de- 
fendant, stationed  on  the  oiossine,  to  go  forward.  Acting  upon  snoh  dureotion,  and 
in  a  proper  manner,  she  was  killed  by  reason  of  her  horse  being  startled  by  the 
too  near  and  sodden  passing  of  defendant's  train,  liecomi^  nnmanageable,  and 
colliding  with  a  freight  train  moving  upon  another  trade.  Held,  that  a  motion  of 
nonsuit  on  the  ground  of  oontribntory  negligence  was  rightly  refused,  sinoe  the 
woman  was  JostUed  in  relying  upon  the  oompetenoe  and  mreotion  of  the  flagmaa, 
and  she  was  shown  to  tiave  ezennaed  reasonable  and  proper  caation  for  her  safety 
up  to  that  time. 
S.  Baxb— Inbtbdctions. 

In  view  ot  the  facts  that  the  flagman  must  have  known  that  the  woman  could, 
not  see  the  approaching  train,  and  of  the  uncontradicted  testimony  as  to  the  flag^ 
man*s  direction  to  her  to  go  forward,  a  suggestion  of  the  court  tielow  that  the  near- 
ness of  defendant's  frelghtKiars  to  the  highway  might  have  some  bearing  upon  de- 
fendant's negligence  is  unmateriaJ. 

Appeal  from  circuit  court,  Erie  county. 

Action  by  Jacob  Henning,  as  administrator  de  bonU  non  of  Frederieka 
Henning,  deceased,  against  Daniel  W.  Caldwell,  as  receiver  of  the  New  York, 
Chicago  &  St.  Louis  Railway  Company,  to  recover  damages  for  killing  of  Fred- 
ericka  Henning.  Judgment  for  plaintiff.  Defendant  moved  at  special  term 
for  a  new  trial.     Denied.     Defendant  appeals.    Affirmed. 

Argued  before  Dwight,  P.  J.,  and  Maoombeb,  J. 

John  &.  MUbnm,  for  appellant.    O.  M.  Biuhnell,  for  respondent. 

-  Macombbr,  J.  This  action  was  brought  by  Christian  Henning,  as  admin- 
istrator of  the  estate  of  Fredericka  Henning,  to  recover  damages  sustained 
by  the  next  of  kin  through  the  negligent  killing  of  the  deceased  by  steam-cars 
operated  by  the  defendant.  The  accident  happened  on  the  2d  day  of  May,  1885. 
Christian  Henning,  however,  died  in  the  month  of  June,  1887,  and  this  plain- 
tiff was  accordingly  substituted  in  his  place.  Besides  the  husband,  now  de- 
ceased, Fredericka  Henning  left  as  her  next  of  kin  six  children.  On  the  day 
when  the  deceased  received  her  injuries,  which  proved  immediately  fatal,  she 
was  driving  a  oiie-horse  market  gardening  wagon  along  what  was  known  as 
the  "Abbott  Road,"  within  the  corporate  limits  of  the  city  of  Buffalo,  and 
was  proceeding  westerly,  having  her  daughter  with  her  in  the  vehicle.  At 
or  near  the  point  where  the  woman  was  killed  the  Abbott  road  was  crossed  at 
ao  angle  of  about  75  degrees,  by  eight  tracks,  running  in  a  northerly  and  south- 
erly direction.  The  first  three  tracks  l)elonged  to  the  New  York.  Chicago  Si 
8t.  Louis  Railway  Company,  and  were  operated  by  the  defendant.  These 
three  tracks  terminated  in  a  single  track  leading  to  a  roundhouse  a  short  dis- 
tance south  of  the  Abbott  road,    tjucty-one  feet  west  of  these  three  tracks  was 
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a  single  track,  also  belonging  to  the  defendant,  called  the  "Nickel  Plate 
Track;"  45^  feet  west  of  this  single  track  was  the  defendant's  main  track, 
called  the  "Nickel'  Plate  Main  Track;"  7  feet  westward  of  the  defendant's 
main  track  was  tlie  track  of  the  Buffalo,  New  York  &  Philadelphia  Railroad; 
78i  feet  beyond  this  last-named  track  was  the  first  track  of  the  Buffalo  Creek 
Railroad;  and  7  feet  west  of  the  first  track  of  the  Buffalo  Creek  Railroad  was 
its  second  track.  As  the  deceased  approached  this  crossing,  she  stopped  her 
horse  before  reaching  any  track,  for  a  train  or  a  locomotive  of  the  defendant 
to  pass.  Her  daughter  alighted  from  the  wagon,  with  a  clock  in  her  hands, 
and  carried  the  same  across  the  tracks.  Thereupon  the  deceased  passed  over 
tlie  first  three  tracks,  and  again  paused  in  the  (il-foot  space  between  the  de- 
fendant's three  tracks  and  its  side  track.  Upon  either  side  of  and  close  to 
this  highway  there  were  box-cars  standing,  which  belonged  to  the  defendant. 
The  train,  mainly  of  box-cars,  had  been  cat  in  two,  and  the  cars  thus  placed, 
in  order  not  unnecessarily  to  block  the  street.  The  second  stop  made  by  the 
deceased  was  just  west  of  the  track  upon  which  these  cars  were.  Evidence 
of  a  satisfactory  character  is  given,  showing  that  a  person  at  a  point  where 
the  defendant  was  shown  to  be  could  not  see  a  train  going  south  on  the  main 
line  of  the  defendant's  track.  While  the  woman  remained  in  this  spot,  which 
was  a  place  of  safety,  a  flagman,  who  was  stationed  at  the  two  tracks  running 
parallel  with  each  other,  and  who,  it  is  shown,  was  standing  on  the  easterly 
side  of  these  two  tracks,  signaled  her  in  a  very  urgent  manner  to  p^ss  on  over 
the  remaining  tracks,  telling  her  to  come  along  "lively."  As  the  deceased 
came  across  these  tracks  a  passenger  train  was  going  out  on  the  defendant's 
track  westerly  of  these  two  tracks  at  a  rapid  rate  of  speed.  The  deceased  iiad 
just  got  across  the  track  upon  which  the  train  was  running  as  the  engine 
pass^  in  behind  her  wagon.  At  that  time  the  engineer  of  the  locomotive 
gave  a  startling  sound, — a  "popping  noise,"  as  the  witness  described  it, — 
which  so  frightened  the  horse  that  he  became  unmanageable,  and  ran  against 
a  freight-train  that  was  backing  up  upon  the  track  of  the  Buffalo  Creek  Rail- 
road, and  there  plaintiff's  intestate  was  killed.  The  position  of  the  flag- 
man  at  the  time  mentioned,  the  conduct  of  tlie  horse  of  the  decedent,  tlie  rate 
of  speed  of  the  passenger  train,  and  its  mode  of  approach  were  subject-matters 
of  some  dispute  in  the  evidence.  But  the  jury  was  warranted  in  finding  the 
facts  as  above  stated.  Evidence  was  also  adduced  to  show  that  the  horse  was 
one  of  a  safe,  gentle,  and  amiable  disposition,  accustomed  to  the  ordinary  haz- 
ards of  crossing  railroad  tracks,  and  that  the  deceased  herself  was  familiar 
with  this  crossing,  and  that  she  had  been  engaged  four  or  flve  years  in  market 
gardening,  using  the  same  horse,  and  in  the  prosecution  of  such  business  had 
frequently  passed  over  this  crossing.  The  woman  was  54  years  of  age,  in 
good  health,  and  was  large  and  muscular.  When  the  deceased  was  signaled 
by  the  flagman  to  cross,  it  is  shown  that  she  proceeded  in  a  proper,  ordinary, 
and  safe  way,  at  a  slow  gait,  described  by  one  of  the  witnesses  as  between  a 
trot  and  walk;  that  the  horse  showed  no  special  symptoms  of  fright  until  after 
crossing  the  track  immediately  ahead  of  the  locomotive  which  made  the  atart- 
ling  noises;  and  it  was  only  from  that  instant  that  the  animal  was  shown  to 
be  unmanageable.  These  facts,  we  think,  made  out  a  case  that  was  properly 
submitted  to  the  jury. 

It  is  argued  by  the  learned  counsel  for  the  appellant,  from  some  of  the  testi- 
mony in  the  case,  that  the  plaintiff  herself  must  have  been  able  to  see  the  ap- 
proach of  the  passenger  train,  and  that  she  could  have  seen  it  if  she  had  used 
her  senses.  This  argument  would  be  more  persuasive  had  the  woman  under- 
taken to  make  this  crossing  depending  entirely  upon  her  own  observation  of 
the  danger.  When  the  summary  direction  was  given  her  by  the  flagman  she 
had  a  right  to  assume  that  the  man  who  had  been  placed  there  was  competent 
to  give  the  direction,  and  to  observe  accurately  whether  or  not  it  was  safe 
for  such  direction  to  be  then  given.     The  question  is  not  whether  the  wonuin 


Digitized  by  VjOOQIC 


Sup.Ct.]  HENNINQ   V.  CALDWELL.  341 

exercised  proper  csre  of  her  person  by  choosing  to  obey  the  direction  of  tlie 
flaginnn  ratlierthan  to  obey  tlie  evidence  of  lier  own  eyes.  Had  it  been  shown 
that  she  actually  did  see  the  approacli  of  the  train  ander  circumstances  indi- 
cating that  it  was  to  cross  the  highway,  she  could  not,  of  course,  absolve  her- 
self from  the  imputation  of  contributory  negligence  upon  the  ilimsy  excuse 
that  she  chose  rather  to  ol)ey  the  summons  of  the  flagman  than  the  admoni- 
tion of  her  own  senses.  But  the  case  presents  no  such  situation  as  this.  It 
is  rather  one  whether,  at  the  very  Instant  of  the  direction  given  by  the  flag- 
man, the  deceased  was  shown  to  exercise  reasonable  and  proper  caution  for 
her  own  safety  in  her  endeavors  to  make  this  crossing.  Very  little  need  be 
said  in  regard  to  the  negligence  of  the  flagman  which  is  imputable  to  the  de- 
fendant. In  the  motion  for  a  nonsuit  no  claim  was  made  that  the  flagman 
was  not  guilty  of  negligence.  The  ground  of  the  motion  was,  exclusively, 
that  the  deceased  herself  was  guilty  of  acta  which  contributed  to  her  injuries. 
This  applies,  however,  only  to  the  negligence  of  the  defendant  in  respect  to 
the  acts  of  its  agent  at  the  moment  of  the  collision  with  the  train,  and  leaves 
open  the  question  of  negligence  ascribable  to  the  defendant,  irrespective  of 
this  particular  act  of  the  flagman ;  and  this  question  we  will  now  consider. 
The  learned  trial  Justice,  in  a  somewhat  doubting  way,  submitted  to  the  jury, 
as  is  claimed  by  the  learned  counsel  for  the  appellant,  the  question  wliether  it 
Wiis  negligence  on  the  part  of  the  defendant  to  have  its  box-cars,  which  com- 
posed a  train,  standing  on  each  side  of  the  highway  in  such  proximity  to  the 
highway  as  to  obscure  the  approach  of  the  passenger  train.  The  learned  jus- 
tice, in  his  charge,  said  to  the  jury:  "There  is,  perhaps,  another  fact  that  the 
plaintiff  claims  has  a  bearing  especially  upon  another  question  in  this  case,  and 
that  is  the  fact  that  this  freight  train  on  the  single  track, — the  switch  track, 
— the  freight-rars  were  standing  so  near  to  the  highway  that  they  impeded  the 
view  of  the  deceased  (is  she  passed  along."  At  the  conclusion  of  ttie  charge 
the  defendant's  counsel  requested  the  court  to  charge  the  jury  that  they  could 
not  hold  the  defendant  negligent  by  reason  of  the  movement  of  the  cars  on 
any  other  track  except  on  this  track  upou  which  the  passenger  train  came, 
iind  in  respect  to  that  passenger  train.  "By  the  Court.  Yes,  that  is  the 
only  one,  except  the  contiguity  of  these  cars  to  the  highway;  that  may  be 
taken  into  consideration  in  judging  of  her  negligence.  By  BefendanVa  Coun- 
sel. But  not  in  judging  of  defendant's  negligence.  By  the  Court.  Well,  I 
do  not  know  quite  about  that.  It  may  be  a  question  for  the  jury  as  to  those 
cars  b^ng  so  near  the  track,  as  bearing  upon  the  defendant's  negligence 
somewhat."  To  this  charge,  and  to  the  court's  refusal  to  charge  as  re- 
quested, the  counsel  for  the  defendant  thereupon  duly  excepted.  If,  by  this 
portion  of  the  charge,  it  was  intended  to  instruct  the  jury  that  the  defendant 
was  guilty  of  negligence  in  having  the  cars  stand  in  these  places,  we  think  it 
would  be  error,  except  as  it  is  in  this  instance  directly  connected  with  the  act 
of  the  flagman.  If  the  situation  was  such  that  the  flagman  must  have  known 
that  the  traveler  could  not  see  the  approach  of  the  train,  and  that  she  would 
necessarily  be  dependent  wliolly  upon  his  direction  for  guidance  in  getting 
across  the  tracks,  unquestionably  the  duty  of  greater  diligence  on  his  part  was 
owing  to  the  traveling  public.  In  this  view  of  the  case,  the  suggestion  of 
the  court  that  the  situation  of  these  cars  might  have  some  bearing  upon  the 
defendant's  negligence  was  wholly  immaterial,  in  view  of  the  uncontradicted 
testimony  relating  to  the  order  given  by  the  flagman  to  the  woman  to  go  for- 
ward. 

Another  qnestion  is  argued  by  the  counsel  for  the  appellant  relating  to  the 
influence  upon  the  amount  of  the  verdict  of  the  death  of  the  husband;  but 
we  regard  the  point  as  somewhat  speculative,  and  as  not  requiring  discussion. 
The  verdict  in  this  case  was  83,000.  The  next  of  kin  consisted  of  six  chil- 
dren. The  woman  was  54  years  of  age,  strong,  active,  and  was  conducting 
tt>e  general  business  of  market  gardening.    With  these  six  children  to  a 
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greater  or  less  extent  dependent  upon  her  for  support,  the  verdict  does  not 
appear  to  us  to  be  in  any  way  excesslvp,  and  consequently  we  tluuk  it  should 
be  afiSrmed.    Judgment  and  order  appealed  from  affirmed. 


Lake  v.  Sweet. 
(Supreme  Court,  Qeneral  Term,  Fifth  DepartmenL    April  18, 189S.) 

L  County  Courts — Jubisbiction — Nature  of  Action. 

A  complaiiit  alleged  that  plaintiff  "let  and  rented  to  defendant,  for  the  term  of 
one  year,  the  farm  of  plaintiff,  together  with  the  stock,  tools,  and  implements  then 
on  said  farm,  and  owned  by  plaintiff,  in  consideration  of  which  letting  and  renting 
defendant  agreed  to  pay  over  to  plaintiff  one-half  of  all  the  crops  raised  on  the  farm 
during  said  term,  one-half  of  all  the  increase  of  the  stock  thereon,  and  one-taaU  of 
the  milk  of  the  cows,  or  the  proceeds  thereof,  and  at  the  expiration  of  said  term  to 
I^Te  on  said  farm  10  acres  of  wheat  sown;"  that  "defendant  f idled  to  pay  over  to 
■  plaintiff  one-half  of  the  crops,  of  the  increase  of  stock,  and  of  the  milk,  or  the  pro- 
ceeds thereof,  and  converted  the  same,  and  proceeds  thereof,  to  his  own  use,  and 
has  refused  'o  pay  over  the  same  to  plaintiff,  or  any  portion  thereof ; "  and  that "  de- 
fendant failed  to  sow,  and  leave  on  said  farm  sown,  ten  acres  of  wheat,  as  agreed. " 
HeUl,  that  the  complaint  stated  a  cause  of  action,  not  in  equity  for  an  accounting, 
but  at  law  for  the  recovery  of  rent,  and  that,  therefore,  the  county  court  had  juris- 
diction of  the  subject-matter  of  the  action.  Taylor  v.  Bradleu,  89  N.  Y.  189,  dis- 
tinguished. 

9l  AppBAir— BiTuaAl.  TO  Allow  Ahehdiibnt. 

The  refusal  of  a  court  to  allow  an  amendment,  solely  on  the  ground  of  want  of 
power,  is  reviewable  on  appeal. 

Appeal  from  Monroe  county  court. 

Action  by  NoHh  Lake  against  Henry  Sweet.  From  a  Judgment  dismissing 
the  complaint  for  want  of  jaiisdiction  of  the  subject-matter  of  the  action,  and 
from  an  order  denying  a  motion  to  amend  the  complaint  for  want  of  power, 
plaintiil  appeals.     Reversed. 

Argued  before  t>wiQHT,  P.  J.,  and  Macx>mbeb  and  Lewis,  JJ. 

C.  C.  Davy,  for  appellant.    P.  Chamberlain,  Jr.,  for  respondent. 

Macx)hber,  J.  When  this  action,  which  was  brought  in  the  county  court 
of  Monroe  county,  came  on  for  trial,  and  after  ttie  impaneling  of  a  jury,  a 
motion  was  made  in  behalf  of  the  defendant  to  dismiss  the  complaint  upon 
the  ground  that  the  court  liad  not  jurisdiction  of  the  subject-matter  of  the  ac- 
tion. In  connection  with  this  motion,  the  plaintiff's  counsel  made  an  appli- 
cation  to  the  court  for  leave  to  amend  liis  complaint  in  certain  particulars. 
After  consideration,  the  court  granted  tlie  defendant's  motion  to  dismiss  the 
complaint,  upon  the  ground  that  it  bad  not  jurisdiction  of  the  subject-matter 
of  the  action,  and  denied  the  plaintiff's  motion  to  amend  his  complaint,  upon 
the  ground  that  it  had  no  power  to  make  the  amendment  asked  for.  The  ar- 
gument of  the  counsel  for  the  defendant,  and  the  position  talien  in  the  decis- 
ion by  the  county  judge,  is  that  the  trial  of  the  action  would  necessarily  in- 
volve an  accounting  between  the  parties,  and  that  the  county  court  has  not 
jurisdiction  of  such  an  action,  under  section  340,  Code  Civil  Proc.  Undoubt- 
edly equitable  relief,  except  in  special  cases  where  jurisdiction  thereof  is  con- 
ferred upon  the  county  court,  is  not  cognizable  by  that  tribunal;  and  hence  if 
this  action  were,  in  reality,  an  action  in  equity  requiring  an  accounting  be- 
tween the  parties  before  a  judgment  could  be  pronounced,  the  decision  ap- 
pealed from  would  be  correct.  We,  however,  incline  to  the  opinion  that  the 
action  is  not  of  an  equittible  nature,  but  is  in  reality  one  at  law,  and  that  it 
was  error  for  the  county  court  to  dismiss  the  complaint.  After  alleging  that 
the  defendant  was  a  resident  of  the  county  of  Monroe,  the  complaint  proceeds 
as  follows:  "That  in  or  about  tlie  month  of  March,  1884,  he  [the  plaintifn 
let  and  rented  to  defendant,  for  the  term  of  one  year  from  the  first  day  oi 
April,  the  farm  of  the  plaintiff,  in  the  town  of  Henrietta,  Monroe  county,  N. 
Y.,  consisting  of  about  one  hundred  and  thirty-seven  acres,  known  as  the 
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■  Lake  Farm,'  together  with  the  stock,  among  wliich  were  four  horses,  eight* 
een  cows,  und  five  hogs,  and  the  tools  and  iruplemuiits  then  on  suid  farm,  and 
owned  by  the  plaintiff,  in  consideration  of  which  letting  and  renting  the  said 
defendant  agreed  to  pay  over  and  deliver  to  plaintiff  the  one-half  of  all  the 
crops  raised  on  said  farm  during  said  term,  the  one-half  of  all  the  Incrense  of 
the  stock  thereon,  and  the  one-half  of  tlie  milk  of  said  cows,  or  the  proceeds 
thereof,  and  that  at  tlie  expiration  of  said  term  to  leave  upon  said  farm  ten 
acres  of  wheat  sown  tmd  in  the  ground ;  and  this  plaintiff  further  alleges  that 
said  defendant  entered  into  possession  of  said  premises  under  said  Hgreement, 
and  occupied  said  premises  during  said  terra."  Thence  follow  allegations  of 
the  several  quantities  of  produce  raised,  their  values,  and  the  increase  of  the 
stock  and  Its  value,  and  the  quantity  of  milk  obtained  and  its  value.  The 
complaint  then  proceeds  as  follows:  "And  plaintiff  further  alleges  that  the 
defendant  wholly  failed  and  neglected  to  pay  over  and  deliver  to  plaintiff  the 
one-half  of  said  crops  of  said  farm,  the  one-half  of  the  increase  from  said 
slock,  and  the  one-half  of  the  milk  from  said  cows,  or  the  proceeds  thereof, 
and  converted  the  same,  and  proceeds  thereof,  to  bis  own  use,  and  has  ever 
since  refused  to  pay  over  or  deliver  the  same  to  plaintiff,  or  any  portion 
thereof,  although  pMntiff  has  duly  demanded  the  portion  thereof  agreed  to 
be  delivered  over  and  paid  to  him."  "  And  this  plaintiff  further  alleges  that, 
at  the  expiration  of  said  term,  said  defendant  wholly  failed  and  neglected  to 
sow,  and  leave  upon  said  farm  sown,  and  In  the  ground,  any  portion  of  said 
ten  acres  of  wheat,  as  agreed,  to  plaintiff's  damage  in  the  sum  of  S75.00." 
This  is  followed  by  an  nllegation  that  the  whole  damage  sustaiupd  by  the 
plaintiff  was  81,000.  The  prayer  of  the  complaint  is  for  a  judgment  that  the 
defendant  account  to  the  plaintiff  for  the  crops,  etc.,  and  that  plaintiff  have 
judgment  for  the  value  of  one-half  of  the  crops,  etc.,  "together  with  seventy- 
0Te  dollars  damages  for  said  failure  to  sow,  and  leave  sown,  and  in  the  ground, 
on  said  farm,  said  ten  acres  of  wheat." 

These  averments  in  the  complaint,  it  appears,  were  made  by  counsel  under 
such  infoimation  as  he  could  obtain  of  the  transaction  between  the  parties 
without  the  aid  of  the  written  agreement  which  existed  between  the  parties. 
This  sufficiently  appears  in  the  opinion  of  the  county  judge,  where  it  is,  in 
substance,  stated  that  on  the  argument  the  lease  itself  was  handed  up  to  the 
court  on  the  application  to  amend  the  complaint.  We  are  of  the  opinion  that, 
under  this  complaint,  the  conventional  relation  of  landlord  and  tenant  existed 
between  the  plaintiff  and  defendant,  although  there  are  doubtless  some  insuf- 
ficiencies in  the  averments  as  a  complaint  upon  a  demand  for  rent  reserved  in 
a  lease.  As  we  construe  them,  the  defendant  took  the  absolute  possession  of 
the  farm,  and  of  sucti  stock  as  is  above  mentioned,  to  the  entire  exclusion  of 
the  plaintiff  from  the  possession  of  either  the  land  or  the  stuck.  In  this  re- 
spect the  case  pointedly  differs  from  the  decision  relied  upon,  namely,  Taylor 
v.  Bradley,  89  N.  Y.  129.  In  that  case  the  proceeds  of  tlie  farm,  over  and 
above  the  keeping  of  the  stock  thereon  and  the  use  of  certain  specified  articles 
in  the  plaintiff's  family,  were,  by  agreement,'  to  be  divided  between  the  re- 
spective parties  equally,  share  and  share  alike,  both  as  to  the  expenses  and 
profits  arising  from  said  farm.  In  this  respect,  also,  the  case  before  us  is 
m!iterially,different  from  tlie  one  cited.  If  we  understand  these  averments 
correctly,  the  division  of  the  property  was  to  Iw  a  payment  to  the  owner  of 
the  farm,  not  as  property  held  in  common  with  the  lessee,  but  as  rent  re- 
served to  him  as  landlord,  payable  to  him  by  his  tenant,  who  had  taken  ex- 
clusive possession  of  the  property.  It  was  but  a  mode  of  payment;  hence  the 
right  of  the  plaintiff  in  this  action  is  essentially  different  in  kind  from  that 
possessed  by  the  owner  of  the  land  which  was  tilled  in  the  case  of  Taylor  r. 
Bradley,  swpra.  There  the  main  thing  decided  was  that,  in  the  particular 
agreement  then  before  the  couit,  the  relation  of  landlord  and  tenant  was  not 
created,  but  that  it  was  an  agreement  for  work  and  labor,  the  legal  {-osses- 
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Bion  of  the  farm  being  still  in  the  owner.  But  here  the  averment  in  the 
complaint  is  that  the  plaintiff  "let  and  rented  to  the  defendant,  for  the  term 
of  one  year,"  the  farm,  etc.  In  the  absence  of  evidence,  and  without  other 
allegation  of  fact  to  the  contrary,  this  averment  must  be  deemed  controlling 
for  the  purposes  of  the  motion  to  dismiss  the  complaint.  It  is  true  that  the 
relief  asked  is  in  part  for  an.  accounting.  But  this  is  no  essential  part  of  the 
complaint.  The  plaintiff  was  required  only  to  state  the  facts,  and,  if  from 
such  facts  a  sufficient  cause  of  action  appeared,  tlie  complaint  ought  not  to 
have  been  dismissed  simply  because  the  legal  effect  of  such  facts  is  not  stated, 
or  because  the  proper  form  of  relief  was  not  demanded.  Hemingway  v. 
Poucher,  98  N.  Y.  281.  Where  an  answer  is  interposed,  the  court  will  grant 
the  judgment  which  will  be  consistent  with  the  case  made  by  the  complaint, 
and  embraced  within  the  issues,  irrespective  of  the  relief  demanded.  Bell  v. 
Men-ifleld,  109  N.  Y.  202.  16  K.  £.  Bep.  55.  Imperfect  or  informal  aver- 
ments in  a  pleading,  and  indeflniteness  therein,  or  an  argumentative  state- 
ment thereof,  is  not  sufficient  ground  for  dismissing  the  complaint.  Mttliken 
V.  Telegraph  Co.,  110  N.  Y.  403.  18  N.  E.  Rep.  251.  For  these  reasons  we 
think  that  the  complaint  has  the  substance  of  an  action  at  law  for  a  recovery 
for  rent  reserved  in  the  lease.  Though  necessarily  covered  by  the  foregoing 
views,  it  may  be  well  to  state'that,  in  any  event,  there  was  a  cause  of  action 
at  law  properly  averred  for  the  sum  of  $75  for  a  breach  of  tlie  contract  to  sow, 
and  leave  upon  the  ground,  10  acres  of  wheat.  This  allegation  alone  would 
preclude  a  dismissal  of  the  complaint,  without  opportunity  to  offer  evidence 
in  support  thereof. 

The  ground  upon  which  the  plaintiff's  motion  to  amend  the  complaint  was 
denied  is  stated  in  the  order  to  be  that  the  court  had  not  power  to  grant  the 
motion.  The  learned  county  judge  states,  in  his  opinion,  that  the  lease  it- 
self, which  was  handed  up  as  a  part  of  the  application,  showed  that  the 
pleader  who  drew  the  complaint  must  have  been  ignorant  of  the  contents  of 
that  paper  at  the  time  of  framing  that  pleading.  It  is  stated  In  the  opinion 
that  such  agreement  does  not  provide  for  a  division  of  the  products  of  the 
farm,  but  that  tlie  party  of  the  second  part  shall  market  all  the  products,  and 
give  one-half  of  the  proceeds  arising  from  such  sales  to  the  party  of  the  first 
part  at  the  time  of  such  sales;  and  the  county  judge  says  therein  that  such 
instrument  constituted  between  the  pjirties  the  technical  relation  of  landlord 
and  tenant,  and  did  not  make  the  parties  tenants  in  common  of  the  crops. 
^Ve  have  not  in  the  appeal-book  the  benefit  of  a  perusal  of  this  lease.  But, 
judging  from  the  tenor  uf  it,  as  brietly  referred  to  by  the  county  judge,  it  con- 
firms the  general  idea  which  we  had  found  to  exist  in  the  mind  of  the  pleader 
in  the  complaint  as  actual  written.  Nevertheless  we  think  that,  in  view  of 
the  liberality  with  which  courts  are  accustomed  to  grant  amendments  to 
pleadings,  where  sucli  amendments  do  not  create  any  new  action  or  defense, 
but  are  in  furtherance  of  the  averments  already  existing  in  the  pleadings,  the 
application  of  the  plaintiff's  counsel  should  have  been  granted,  or,  at  least, 
siioald  have  been  entertained  by  the  court.  If,  as  a  matter  of  discretion,  the 
court  had  refused  to  make  such  an  amendment,  we  should  not  undertake  to 
review  the  exercise  of  such  discretion ;  but  the  decision  being  placed  solely 
upon  the  ground  of  want  of  power  to  make  the  order  applied  for,  the  error  is 
one  not  arising  from  the  improper  exercise  of  discretion,  but  lather  from  an 
erroneous  decision  upon  a  question  of  law,  and  hence  is  reviewable  by  this 
court.  For  the  foregoing  reas  )n3  we  think  the  judgment  appealed  from 
should  be  reversed,  and  the  application  to  amend  the  complaint  should  have 
been  entertained  upon  its  merits  by  the  county  court. 

Judgment  and  order  appealed  from  reversed,  and  a  new  trial  granted  in  the 
county  court,  with  costs  to  abide  the  event.    All  concur. 
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Wektheimer  v.  Schusteb. 
(Supreme  Court,  Gaiernl  Term,  Fifth  Department.    April  18, 1893.) 

1.  AMOCIATIOKS — EZFUUION  OF  USMBKRB — ReIUBTATEMBNT. 

PlainUif  was  a  member  of  an  association,  one  of  the  articles  of  which  contained  a 
provision  for  certain  assessments,  and  provided  that  a  failure  to  pay  the  same 
within  80  days  from  their  date  would  work  a  forfeiture  of  all  previous  payments 
•Dd  all  interest  in  the  company.  FlaintifF  became  in  arrears  for  non-payment  of 
assessments,  and  the  company,  by  resolution,  extended  the  time  for  payment. 
During  the  period  of  such  extension,  plaintiff,  by  her  agent,  tendered  the  amount 
doe  the  association,  but  It  refused  to  receive  the  same,  and  subsequently  expelled 
her.  field,  that  plaintiff  was  entitled  to  be  restored  to  membership  on  payment  of 
her  back  assessments. 

2.  Bake— Costs. 

Whether  plaintiff,  as  •  condition  of  anoh  restoration,  should  have  been  required 
to  pay  the  coats  of  the  case  to  the  time  of  trial,  rested  in  the  discretion  of  the  trial 
judge. 

Appeal  from  special  term,  Erie  countj. 

Action  by  Qara  Wertheimer  against  Louis  Schuster,  as  president  of  the 
Arthur  Avenue  Land  CompHny,  to  restore  plaintiR  to  membership  in  said 
company.  From  a  judgment  tor  plaintiff  at  special  term,  defendant  appeals. 
Affirmed. 

Argued  before  Dwioht,  F.  J.,  and  Macouber,  J. 

Tracy  0.  Becker,  for  appellant.     JUotet  Shire,  for  respondent. 

Macombeb,  J.  The  plaintifC  was  one  of  10  persons  who,  on  the  80th  day  of 
January,  1887,  associated  themselves  together  by  written  articles  of  agree- 
ment for  the  purpose  of  purchasing  a  tract  of  land,  laying  the  same  out  into 
lots,  and  improving  them  for  sale.  The  articles  of  association  contained  a 
provision  that  for  certain  purposes  assessments  might  be  made  upon  the  in- 
dividual members  of  the  association,  and  that  they  should  be  payable  to  the 
treasurer  within  30  days  from  the  date  of  such  assessment,  and  that  a  failure 
to  pay  the  same  would  work  a  forfeiture  to  the  company  of  all  previous  pay- 
ments made  thereon,  and  all  interests  in  the  company.  The  evidence  showed; 
and  such  also  was  the  Unding  of  the  court.that  such  an  assessment,  amount- 
ing to  91.50  per  week  upon  each  member,  was  ordered  at  a  regular  meeting 
of  the  association  held  June  21, 1888,  at  which  meeting  the  plaintiff  was  duly 
represented  by  her  authorized  agent,  Isaac  Wertheimer.  For  more  than  30  days 
the  plaintiff  failed  to  pay  any  of  the  assessments  provided  for  by  this  resolu- 
tion or  ordinance,  though  she  was  notified  of  the  passage  of  the  same  and  of 
the  penalties  for  a  non-compliance  therewith.  If  this  were  the  whole  of  the 
case,  it  would  be  apparent  that  no  recovery  could  have  been  had  by  the  plain- 
tiff. But  evidence  was  adduced,  to  the  effect  that,  while  the  plaintiff  was 
still  in  arrears  for  the  non-payment  of  the  assessment,  the  defendant,  on  the 
4tb  day  of  October,  1888,  passed  a  resolution  extending  her  time  for  30  days 
to  pay  such  assessment,  and  that  other  resolutions  of  like  character  were 
passed  covering  the  time  of  the  tenders  made  by  the  plaintiff  hereinafter 
mentioned;  and  that  during  the  period  of  such  extension,  the  plaintiff,  by  her 
agent,  tendered  the  amount  due  to  tlie  association;  and  that  the  defendant 
refused  to  receive  the  same,  but,  un  the  contrary,  passed  a  resolution  on  the 
day  of,  but  after,  the  last  tender,  expelling  the  plaintiff,  and  forfeiting  her 
rights.  The  learned  justice  has  found  in  his  eighth  conclusion  of  fact  that  two 
tenders  of  the  amount  due  from  the  plaintiff  to  such  association  were  made, — 
one  on  the  17tli  day  of  January,  1889,  and  the  other  on  the  31st  day  of  Jan- 
uary, 1889,~and  that  the  resolution  expelling  the  plaintiff  from  the  associa- 
tion and  forfeiting  her  shares  therein  was  not  passed  until  after  the  tender 
was  made  by  the  plaintiff's  agent  on  the  31st  day  of  January,  1889.  If  this 
conclusion  of  the  trial  court  be  correct,  it  would  seem  to  be  a  plain  proposi- 
tion that  the  conclusion  of  law  adduced  thereon  was  h  necessary  corollary  to 
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the  fact.  An  examination  of  the  testimony  con  vi  nces  us  that  this  conclusion 
was  fully  sustained  by  direct,  positive,  though  by  no  means  undisputed,  tes- 
timony. The  witness  Shriver  testified  ttiat  he  bad  known  that  Wertheimer 
had  been  paying  for  alwut  two  years  upon  assessments  made  by  tlie  company, 
and  that  he  had  found  out  that  payments  on  the  share  held  by  the  plaintiff 
had  been  neglected;  therefore  he  went  to  see  the  plaintiff,  under  informa- 
tion, which  lie  had  received  from  the  officers  of  the  company,  that  the  owner 
of  the  stock  would  soon  thereafter  be  turned  out  for  such  non-payment.  He 
met  the  plaintiff  on  the  street  subsequently,  and  at  another  meeting  of  the 
company  the  name  of  Mrs.  Wertheimer  was  omitted  in  the  calling  of  the  list, 
and  thereupon  Shriver  arose,  and  said  he  had  got  the  money  for  the  Wert- 
heimer claim,  and  notified  the  company  that  he  had  bought  it.  He  was  in- 
formed that  he  had  no  right  to  do  It,  and  the  company  refused  to  take  the 
money.  Up  to  this  time  noaction  had  been  taken  expelling  Mrs.  Wertheimer. 
The  plaintiff,  on  being  informed  that  Shriver  could  not  hold  her  inter- 
est, took  other  steps  for  her  protection,  and  at  the  next  meeting  of  the  com- 
pany a  tender  of  money  was  made  by  Shriver  in  the  name  of  and  for  the 
benefit  of  Mrs.  Wertheimer.  It  was  refused,  upon  the  ground  that  she  was 
barred  out.  As  we  understand  the  facts  of  the  case,  both  of  these  tenders — 
the  one  made  by  Shriver  while  he  held  an  assignment  from  the  plaintiff,  and 
the  other  made  at  a  subsequent  meeting  in  liehalf  of  the  plaintiff  herself — 
were  made  during  the  period  covered  by  the  resolution  of  the  company  which 
permitted  the  plaintiff  to  pay  in  the  amount  of  her  unpaid  assessments,  and 
thus  prevent  the  forfeiture  which,  by  the  terms  of  the  articles  of  association, 
had  l^en  wrought  in  ber  case.  TJpon  this  fact  we  think  that  the  conclusion 
of  the  trial  justice  in  restoring  the  plaintiff  to  membership  upon  the  payment 
of  ber  back  assessments  was  correct,  and  should  be  affirmed. 

An  especial  point  is  made  in  respect  to  the  question  of  costs,  it  being  con- 
tended by  the  learned  counsel  fpr  the  appellant  that  there  should  have  been 
imposed,  as  a  condition  of  such  restoration,  the  payment  of  the  costs  of  the 
case  to  the  time  of  the  trial.  But  we  think  that  that  question  rested  in  the 
discretion  of  the  learned  justice,  and  we  see  no  reason  for  differing  from  him 
in  that  particular.  It  follows  that  the  judgment  appealed  from  should  be 
affirmed.    Judgment  appealed  from  affirmed,  with  costs. 


Ebarnst  v.  Morris  et  al, 
(Supr«m«  COtirt,  General  Term,  Fl/th  Department.    April  IS,  1803.) 

1.  PaRTNBKSBIP— EVIDBNCB  OV. 

In  an  action  for  an  accounting  of  a  partnership,  of  which  plaintiff's  intestate  was 
alleged  to  have  been  a  member,  where  there  were  no  written  artiulag  of  partner- 
ship, and  the  testimony  was  oonflictinK  as  to  whether  or  not  the  intestate  was  a 
member  of  the  partnership,  written  extracts  from  the  books  of  the  firm,  showing 
that  the  intestate  received  a  certain  proportion  of  the  profits  of  the  firm,  and  the 
fact  that  the  account-books  of  the  firm  had  been  surreptitiously  disposed  Of,  were 
sufBoient  to  create  a  preponderance  of  evidence  in  favor  of  plaintiff. 
B.  Same— Accounting — Estopfei. 

In  such  case  plaintiff  is  not  estopped  to  demand  an  accounting  because  she  ao- 
cepted  a  sum  of  money  from  defendants  as  payment  in  full  of  her  olalm,  where  it 
appears  that  the  money  was  not  paid  as  a  sum  coming  to  the  estate  on  the  ground 
that  the  intestate  had  been  a  copartner  with  defendants,  but  that  it  was  offenad 
and  paid  solely  as  a  sum  due  and  owing  by  them  to  plaintiff,  irrespective  of  any 
claim  of  copartnership. 

Appeal  from  special  term,  Monroe  county. 

Action  by  Margaret  Kearney,  as  administratrix  of  Patrick  Kearney,  de- 
ceased, against  Charles  £.  Morris,  as  executor  of  George  H.  Thompson,  de- 
ceased, and  Henry  M.  KUsworth,  and  John  Luther,  for  an  accounting  of  a 
copartnership,  of  which  plaintiff's  intestate  was  alleged  to  haye  been  a  mem- 
ber. From  a  judgment  dismissing  the  complaint,  but  not  on  the  merits, 
plaintiff  appeals,     lieversed. 
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Argued  before  Dwioht,  P.  J.,  and  Macomber  and  Lewis,  JJ. 
C.  D.  Kiehel,  for  appellant.    John  Van  Voorhis,  for  respondents. 

Macomber,  J.  Tbis  action  was  brooght  against  George  H.  Thompson 
and  otiiers  for  the  purpose  of  obtaining  an  accounting  of  a  copartnership 
which  was  alleged  to  have  existed  between  the  plHintifl's  intestate,  Patrick 
Kearney,  George  H.  Thompson,  Henry  M.  Ellsworth,  and  John  Luther.  The 
partnership  was  alleged  to  have  existed  from  the  Ist  day  of  January,  1875, 
until  the22d  day  of  December,  1879,  when  the  plaintiS's  intestate  died.  The 
action  was  originally  begun  in  the  year  1880,  but  the  defendant  John  Luther 
was  not  a  party  thereto.  Upon  the  trial  of  the  cause,  however,  in  the  year 
1882,  the  learned  justice  presiding,  after  hearing  the  testimony  of  John 
Luther,  who  was  called  as  a  witness  for  the  defendants,  suspended  the  further 
hearing  of  the  case,  and  directed  that  John  Luther  be  brought  in  as  a  party 
defendant,  upon  the  ground  that  he  was  a  partner  in  the  firm  of  George  H. 
Thompson  &  Co.  After  an  amendment  of  the  summons  and  complaint  proper 
answers  were  filed,  and  the  case  came  on  for  trial  before  the  same  justice  in 
December,  1887.  After  the  submission  of  the  case  the  learned  justice  held 
as  a  matter  of  fact  that  Patrick  Kearney  was  not  a  copartner  in  the  firm  of 
George  H.  Thompson  &  Co.,  and  consequently  his  administrntrix  could  not 
maintain  tbis  action.  The  complaint  was  accordingly  dismissed,  but  not  upon 
the  merits. 

The  learned  justice  was  impressed,  as  hts  opinion  indicates,  with  the  ex- 
ceedingly unsatisfactory  condition  of  the  evidence  which  related  lavfjrely  to  the 
declarations  of  deceased  persons,  Patrick  Kearney  -and  George  H.  Thompson. 
There  were  no  written  articles  of  copartnership.  Evidence  of  the  actions  of 
the  parties  under  the  alleged  agreement  was  accordingly  resorted  to,  and  the 
case  is  filled  with  declarations  made  by  them  under  varying  circumstanced. 
Books  of  account  seem  to  have  been  kept  of  the  business  of  the  company, 
which  was  shown  to  be  quite  extensive;  but  these  books  were  not  only  not 
produced  upon  the  trial,  but  it  was  shown  that  they  had  been  surreptitiously 
disposed  of.  13ut  the  case  nevertheless  shows  some  written  evidence  bearing 
iipon  the  question  of  copartnership,  which,  as  far  as  it  goes,  is  of  an  entirely 
satisfactory  and  conclusive  character.  A  written  statement  is  produced  in 
evidence  by  the  plaintiff,  shown  to  be  in  the  handwriting  of  the  defendant 
Ellsworth,  and  which  purports  to  be  taken  from  the  books  of  the  concern. 
That  statemeut  is  as  follows,  (Exhibit  C:) 

"Statement  for  1875  and  1876. 
Total  profit  on  all  work.  .....    $48,909  46 

G.H.  T. -    $10,977  37 

H.  M.  E 10,977  36 

P.  K., 10,977  36 

J.  L.,  -  -  .  ...  .  10,977  37 


$43,909  46 

[Indorsed:]    "Statement  1875  and  1876. «• 

Under  another  exhibit,  (D.)  dated  January  8, 1878,  the  following  entry  ap. 
pears:  "1876.  December  31.  By  proflU  on  work  for  1875  and  1876,  $10,- 
977.36."  Under  another  statement,  (Exhibit  E,)  bearing  dale  September  25, 
1878,  the  following  occurs  in  regard  to  Patrick  Kearney's  interest  in  the  firm: 
"September  25th.  His  share  of  the  profits  for  1877  to  September  25th,  1878, 
$5,350.00."  In  another  exhibit,  (B,)  under  date  February  28,  1880:  "Jan- 
uary 24th.  By  amount  due  P.  Kearney  for  bis  share  in  mason-work,  Ac., 
for  1879,  $2,250.00."  These  several  accounts,  while  they  might  have  been 
incurred  by  a  clerk  or  by  a  foreman  of  cei'tain  departments  of  the  work  of 
the  concern,  appear  to  resemble  more  nearly  the  accounts  which  a  pnrtner 
would  naturally  have  with  a  concern  having  the  extensive  dealings  of  George 
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H.  Thompson  &  Co.  It  is,  perhaps,  not  necessary  to  refer  to  such  accounts 
further  in  detail. 

Oral  evidence  was  given  by  many  witnesses  in  behalf  of  the  plaintiff  that 
Mr.  Thompson  had,  in  his  life-time,  stated  to  sundry  persons  that  Mr.  Kear- 
ney was  a  fopartner  in  this  firm.  In  several  instances  such  declarations  were 
made  under  circumstances  that  called  upon  Mr.  Thompson  to  spesik  accurately 
in  regard  to  the  fact.  I  will  not  quote  such  evidence  at  large;  but  in  one 
instance  an  attorney  who  bad  a  claim  against  Mr.  Kearney,  and  who  was  in- 
terested in  knowing  his  financial  situation,  applied  to  Mr.  Thompson,  and  re- 
ceived the  information,  as  he  testified,  that  Kearney  was  actually  a  partner 
in  the  concern.  This,  upon  llie  first  hearing  of  the  case,  which  was  before 
the  death  of  Mr.  Thompson,  was  denied  by  the  latter,  who  was  called  as  a 
witness  for  the  defendants.  The  written  exhibits  above  mentioned  may  also 
be  perfectly  consistent. with  the  contention  now  made  by  the  learned  counsel 
for  the  defendants  that  the  compensation  given  from  time  to  time  to  Kearney 
out  of  the  earnings  of  the  firm  was  not  profits  coming  to  him  as  a  copartner, 
but  rather  as  compensation  as  an  employe  and  foreman;  or,  as  some  of  the 
witnesses  testified,  that  these  several  sums  were  arbitrarily  adopted  by  Mr. 
Thompson  as  suitable  compensation  to  Kearney  for  bis  services.  I  say  tliat 
tiiese  documents  are  not  inconsistent  altogether  with  such  contention.  But, 
in  order  to  break  their  natural  prima  facie  influence  upon  the  case,  it  seems 
to  me  that  it  was  incumbent  upon  the  defendants  to  show  an  actual  agree- 
ment between  Kearney  and  Thompson  &  Co.;  and,  further,  that  such  com- 
)>en3ation  to  an  apparent  share  of  the  profits  was  resorted  to  only  as  a  means 
of  ascertaining  a  salary  that  had  been  agreed  upon.  But  the  evidence  of 
John  Luther,  taken  as  a  whole,  given  in  this  case  before  be  was  made  a  party 
defendant,  goes  far  to  overthrow  any  such  contention,  because  he,  in  effect, 
said  Kearney  was  working  for  wages,  and  bis  compensation  depended  en- 
tirely upon  the  judgment  of  Mr.  Thompson.  Participation  in  the  profits  of  a 
copartnership  may  or  may  not  be  of  importance  as  between  the  copartners, 
according  to  the  circumstances  of  each  case.  In  the  absence  of  other  Oonvi  no- 
ing  evidence,  documentary  proof  that  oneof  the  four  men  engaged  in  the  joint 
business  had  received  a  certain  proportion  of  .the  profits  would  raise  a  pre- 
sumption that  he  received  such  profits  as  a  copartner,  and  not  merely  as  a 
measure  of  his  compensation  as  an  employe.  Mr.  Luther  further  testified  at 
the  time  stated  that  the  profits  had  been  divided  into  three  parts,  and  that 
he  received  one-third  thereof.  Exhibit  C,  above  quoted,  witli  great  conclu- 
siveness proves  this  statement  to  be  erroneous  as  matter  of  memory,  for  it 
shows  that  there  were  four  persons  sliaring  in  the  profits,  and  that  the  sum 
coming  to  one  was  equal  to  that  of  any  of  the  others,— as  is  Indicated  by  the 
initials  of  the  four  men  conducting  the  business  of  the  firm. 

But  it  is  claimed  that  tliere  is  oral  evidence  to  the  effect  that  Kearney  was 
not  a  copartner.  This  evi  lence  consists  of  that  of  John  Luther,  who  at  first 
testified  that  Kearney  «as  present  when  the  copartnership  of  George  H. 
Thompson  &  Co.  was  formed,  but  afterwards  said  tliere  was  no  one  present 
except  Thompson,  Ellsworth,  and  himself.  The  defendant  Ellsworth  testi- 
fied that  Kearney  was  not  present  at  the  time  of  the  organization  of  this  co- 
partnership. Nsthaniel  Thompson,  a  witness  for  the  defendant,  and  brother 
of  the  deceased,  Qeorge  H.  Thompson,  gave,  in  1882,  evidence  somewhat  in 
detail  to  the  effect  that  Kearney  had  repeatedly  admitted  to  him  at  different 
times,  under  varying  conditions,  that  he  was  not  a  member  of  the  firm  of 
George  H.  Thompson  &  Co.  at  the  time  covered  in  this  inquiry.  The  wit- 
nesses John  Siddons,  John  £.  Saal,  James  D.  Casey,  John  Fox,  J.  Herbert 
Grant,  Ambrose  McLaughlin,  William  T.  Curtis,  and  Joseph  Lewis  also  gave 
testimony  of  declarations  alleged  to  have  been  made  to  them  n-spectively  by 
Kearney  at  different  times.  The  testimony  of  the  witness  Nathaniel  Thomp- 
son, which  originally  was  the  most  direct  and  ciicumstantial  of  all  the  wit- 
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nesses,  cannot  be  regarded  as  of  very  great  weight,  as  he  finally  left  his  char- 
acter as  a  witness,  when  recalled  at  the  continuation  of  the  trial  in  1887.  At 
this  last  bearing  be  substantially  admitted,  as  a  witness,  that  under  the  di- 
rection of  his  brother,  €reorge  H.  Thompson,  he  was  the  means  of  spiriting 
away  the  account-books  of  tlie  firm,  covering  nearly  the  wliole  of  this  period 
of  time,  and  without  apparent  reluctance  admitted  that  the  purpose  on  his 
part  was  to  destroy  evidence  of  the  actual  existence  of  a  copartnership  in 
which  Kearney  was  one  of  the  members.  His  testimony  leaves  tlie  case  with 
the  advantage  to  the  plaintiff  of  all  of  those  presumptions  which  a  spoliation 
of  written  evidence  creates  against  the  perpetrator.  In  respect  to  the  testi- 
mony nf  the  other  witnesses,  toucliing  alleged  oral  declarations  of  Kearney, 
Bupposed  to  have  been  made  against  bis  interest  during  the  time  covered  by 
this  alleged  copartnership,  as  well  as  the  testimony  of  others  relating  to  like 
declarations  of  George  H.  Thompson,  it  may  briefly  be  said,  thougli  cumpe- 
tent  and  relevant  on  the  ground  that  they  were  made  against  the  interest  of 
the  party,  that  a  somewhat  protracted  perusal  of  the  case  in  detail  Justifies 
tlie  characterization  so  often  made  of  it,  that  there  is  no  species  of  evidence 
so  susceptible  to  error,  so  inconclusive  and  misleading,  as  the  imperfect  rec- 
ollection of  witnesses  to  merely  casual  conversations  upon  subjects  in  which 
they  were  not  specially  concerned.  Upon  the  principal  question  of  fact,  there- 
fore, it  seems  to  this  court  that  under  the  record  sent  to  us  a  preponderance 
of  the  evidence,  which  consists  of  written  extracts  from  the  books  of  the  firm, 
coupled  with  the  presumptions  against  the  defendants  which  the  destruction 
of  the  firm's  books  creates,  is  in  favor  of  the  contention  made  in  behalf  of  the 
plaintiff,  and  that  she  has  a  right  to  an  accounting  of  the  copartnership,  and 
to  payment  to  her  of  any  balance  that  may  be  found  due  upon  such  account- 
ing. 

But  it  is  claimed  by  the  learned  counsel  for  the  defendants,  inasmuch  as 
the  plaintiff  received  tlie  sum  of  $2,415.18,  which  was  paid  to  her  by  the  de- 
fendants after  the  decease  of  her  husband,  that  she  is  estopped  to  claim  any 
more,  because,  as  is  shown,  she  was  informed  that  if  she  accepted  the  money 
It  must  be  regarded  as  payment  In  full  of  her  claim ;  and  that  at  first  she  de- 
clined to  accept  that  sum  as  a  balance  due  the  estate  represented  by  her  until 
she  had  consulted  counsel,  and  that,  after  consultation  with  counsel,  she  re- 
ceived this  sum  of  money.  It  is  not  shown,  however,  that  the  plaintiff  wa& 
made  acquainted  with  any  of  the  facts  showing  the  actual  condition  of  the 
accounts  of  the  copartnership.  The  money  was  not  paid  by  the  defendants 
as  a  sum  of  money  coming  to  the  estate  on  the  ground  that  the  decedent  had 
been  a  copartner  with  the  defendants.  It  was  offered  and  paid  solely  as  a 
sum  of  money  which  the  defendants  said  was  due  and  owing  by  them  to  the 
plaintiff  Irrespective  of  any  claim  of  copartnership.  In  these  circumstances, 
the  receipt  of  the  money  was  not  conclusive  upon  the  plaintiff.  Story,  Kq. 
Jur.  §528.  This  conclusion  renders  it  unnecessary  to  consider  the  compe- 
tency of  a  portion  of  the  testimony  of  John  Luther,  given  at  the  first  hearing 
of  the  case,  and  at  a  time  before  it  was  known  by  the  plaintiff  that  he  was  a 
member  of  the  firm  of  George  H.  Thompson  A  Co.  The  judgment  appealed 
from  should  be  reversed,  and  a  new  trial  had,  and  an  issue  should  be  fntmed 
as  to  the  fact  of  the  alleged  copartnership,  and  submitted  to  a  jury  at  the 
Monroe  circuit. 

Judgment  appealed  from  reversed,  with  costs  to  abide  tbfl  eTsnt.  and  the 
fact  of  copartnership  tried  at  the  Monroe  circuit  before  a  jury,  upon  Issues  ta 
be  framed  by  the  special  term.    AH  concur. 
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DANZIOER  e.  SiLBERTHAU  et  al. 
{Superior  Court  vif  New  York.  Citi/,  Special  Term.    May  7, 1891.) 

Waste — ^Tbeblb  Damages. 

In  an  action  by  a  lessor  against  his  tenant  for  waste,  wMoh  Is  merely  the  result 
of  neglect  to  repair,  la  violation  of  the  covenants  of  the  lease,  and  the  complaint 
does  not  charge  any  voluntary  or  tortious  acts  on  the  part  of  the  tenant,  treble 
damages  cannot  be  recovered. 

Action  by  Max  Danziger  against  Max  Silberthau  and  others  for  waste. 
The  lease  from  plaintiff  to  defendants  stipulated  that  the  leased  premises 
were  to  be  returned  at  the  end  of  the  term  in  as  good  order  as  when  the  lease 
was  given,  usual  wear  and  tear  excepted,  but  that  glass  was  broken,  railings 
destroyed,  and  plasteriog  and  plumbing  injured  and  destroyed  to  the  amount 
of  $1,408.54.  Verdict  was  rendered  for  plaintiff,  and  he  now  moves  for  s 
judgment  for  treble  damages.    Denied. 

^noiu  Banders,  for  plaintiff.    Lyman  Rlndskopf,  for  defendants. 

MgAdah,  J.  An  action  on  the  case  for  waste  (if  it  be  voluntary)  is  a 
common  remedy,  even  if  an  action  for  breach  of  covenant  will  also  lie,  (Kinly- 
side  V.  Thornton,  2  W.  Bl.  1111;  Marlter  v.  Kenrick,  13  C.  B.  188,)  but  the 
former  action  does  not  lie  for  permissive  waste,  for,  whatever  duties  the  law 
easts  on  the  tenant,  it  raises  an  implied  asjumps^t  from  him  to  perform,  if 
there  be  no  covenant,  and,  if  there  be  one,  the  action  should  be  on  that, 
(Heme  v.  Bembow,  4  Taunt.  764;  Gibson  v.  Wells,  1  Bos.  &  P.  [N.  B.]  290; 
Martin  v.  QUham,  7  Adol.  A  E.  540;  Harnett  v.  Maitland,  16  Mees.  &  W. 
257.)  The  action  here  is  on  the  covenants  of  the  lease,  and  the  injuries  or 
breach  complained  of,  in  the  nature  of  permissive  waste,  the  result  of  neglect 
to  repair,  rather  than  of  voluntary  or  tortious  conduct  on  the  part  of  the  ten- 
ants. The  complaint  does  not  charge  any  tortious  act  by  them,  and  lience 
this  cannot  be  considered  an  "action  on  the  case,"  which  is  generally  under- 
stood as  meaning  an  action  of  tort  arising  out  of  the  special  circumstances  of 
the  case,  (1  Chit.  PI.  123,)  but  an  ordinary  suit  for  breach  of  covenant  or 
duty,  in  respect  to  which  the  statute  relating  to  treble  damages  has  no  appli- 
cation. The'motion  for  an  order  allowing  treble  damages  must  l>e  denied, 
but  without  costs. 


Effhat  e.  Massok. 

(City  Court  of  New  York,  Oeneral  Term.    December  17, 1891.) 

Costs  aoaimst  Administkator— Corrbotioh  ov  Judomint— Pbaoticb. 

On  the  return  of  a  rule  to  show  causa  wtiy  costs  included  by  the  derk  In  a  judg- 
ment against  an  administratrix  should  not  be  stricken  therefrom  as  unauthorized, 
the  afBdavits  of  counsel  and  papers  filed  bring  before  the  courtas  well  the  question 
whether  costs  should  be  included  in  the  judgment  as  the  irregularity  of  the  action 
of  the  clerk  in  entering  judgment forthe  costs. 

,  Same — Rejbctiok  of  Culiu. 

Where  such  papers  showed  a  written  rejection  of  plaintiff's  claim  against  the  ad- 
ministratrix, and  a  failure  on  her  part  to  make  an  olTer  of  reference,  plainUtC  was 
entitled  to  costs,  under  Code  Civil  rroc.  i  1888,  providing  that  costs  may  be  awarded 
plaintiff  where  the  administrator  refuses  to  refer,  or  unreasonably  neglects  or  re- 
fuses to  pay  the  claim. 

,  Same— Cbktificatb  of  Facts— "Supbriob  Citt  Coubt." 

The  city  court  of  New  York  not  being  included  within  the  courts  designated  •• 
"superior  city  courts  "  by  Code  Civil  Proc  i  884S,  plaintiff  was  not  obliged  to  obtain 
a  certificate  of  fact  from  the  judge  in  order  to  obtain  such  judgment  for  costs, 
as  required  by  section  18S6,  in  actions  brought  in  a  "superior  oLtj  court. " 

Appeal  from  special  term. 
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Action  by  Melanie  Effray  against  Marie  £.  Masson,  administratrix  of 
Marie  Ann  Tbuillier,  deceased.  From  an  order  denying  defendant's  motion 
to  strike  out  costs  from  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Argued  before  £hbuch,  C.  J.,  and  McGown  and  McCarthy,  JJ. 

M.  V.  Finnegan,  for  appellant.    Edmond  SueraUl,  for  respondent. 

McCarthy,  J.  This  is  an  appeal  from  an  order  made  by  the  Honorable 
Justice  FiTZsiMOMS,  denying  a  motion,  made  on  behalf  of  the  defendants,  to 
amend  the  judgment  entered  herein  by  striking  out  and  disallowing  the  costs 
Of  the  plaintiff,  inserted  after  a  trial  and  recovery  had  in  favor  of  plaintiff. 
The  plaintiff  commenced  an  action  against  defendant  in  her  representative 
capacity  as  administratrix,  etc.,  of  Mary  Ann  Tbuillier,  deceased,  to  recover 
a  sum  of  money  claimed  to  be  due  to  plaintiff  from  theestate  of  said  decedent. 
This  action  was  at  issue  on  complaint  and  answer,  and  was  duly  tried  before 
Hon.  Justice  Van  Wyck  and  a  jury  at  a  regular  trial  term,  and  judgment 
rendered  in  favor  of  plaintiff  with  an  extra  allowance  of  5  per  cent.  The  ac- 
tion was  commenced  after  the  due  presentation  to  the  administratrix  in  pur- 
suance of  a  notice  published  by  her  requiring  creditors  to  present  claims 
within  a  specified  time,  and  which  claim  of  plaintiff  had  been  duly  presented, 
and  absolutely  rejected  by  the  administratrix.  After  the  trial  the  plaintiff 
duly  served  a  bill  of  costs,  with  due  notice  of  taxation,  and  costs  were  duly 
taxed  by  the  clerk  in  pursuance  of  such  notice,  without  objection  from  the  de- 
fendant. Judgment  was  thereupon  entered  against  defendant,  in  her  repre- 
sentative capacity  as  administratrix,  on  May  11th,  Inst.,  the  notice  of  taxa- 
tion having  been  previously  served  on  May  8th,  and  on  said  May  11th  notice  of 
the  entry  of  judgment  was  duly  served  on  appellant's  (defendant's)  attorney. 
On  May  15th  defendant  made  a  motion  to  set  aside  the  verdict  and  judgment, 
and  for  a  new  trial  of  this  action,  on  the  judge's  minutes,  which  motion  was 
duly  beard  and  argued  before  the  Honorable  Justice  Van  Wyck,  before 
whom  the  trial  was  had  and  denied,  with  $10  costs  to  plaintiff,  and  there- 
after the  motion  to  amend  said  judgment  by  striking  out  the  costs  was  made. 
The  including  of  costs  in  the  judgment  in  this  case  without  application  to 
the  court  was  premature  and  irregular,  and  subject  to  be  stricken  out  on  mo- 
tion, unless  the  plaintiff  can  satisfy  the  court  that  it  comes  within  the  require- 
ments of  section  1836,  and  authorities  hereafter  cited.  When  such  appears, 
the  court,  in  order  to  do  substantial  justice,  will  disregard  the  irreguLiriiy, 
and  grant  the  relief  asked  for.  The  defendant  obtained  on  May  19,  1891,  an 
order  to  show  cause  why  an  order  should  not  be  made,  requiring  the  clerk  of 
this  court  to  amend  the  judgment  entered  herein  by  striking  out  all  of  the. 
costs  other  than  the  actual  disbursements  taxed  and  entered  herein.  Upon 
the  hearing  of  this  motion  the  following  papers  besides  the  pleadings  were 
presented: 

"City  Court  of  New  York. 
"Melanie  Bfray  vs.  if  arte  E.  Masson,  as  Administratrix,  <£& 

"On  the  annexed  afSdavit  of  Michael  F.  Finnegan.  verified  the  19tb  day  of 
May,  1891.  and  upon  all  the  proceedings  heretofore  had  herein,  let  the 
plaintiff  or  her  attorney  show  cause  before  me,  or  one  of  the  justices  of  this 
court,  at  the  chambers  thereof  in  the  old  city  hall,  in  the  city  of  New  York, 
on  the  21st  day  of  May,  1891,  at  ten  o'clock  in  the  forenoon,  why  an  order 
sliould  not  be  made  requiring  the  clerk  of  this  court  to  amend  the  judgment 
entered  herein  by  striking  out  all  costs  other  than  the  actual  disbursements 
taxed  and  entered  herein.  Service  of  a  copy  of  this  order  and  affidavit  on  the 
plaintiff's  attorney  on  or  before  the  19th  day  of  May,  1891,  will  be  deemed 
sufficient  service. 

"Dated  N.  Y.,  May  19tA,  189L  J.  M.  Fitzbuions. 

"J.  c.  a" 
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"CiTT  Court  of  New  York. 
"Melante  Bffray  vs.  Marie  E.  ifasnon,  as  Administratrix,  die. 

"City  and  County  ofNeua  York — »». ;  Michael  F.  Finnegan,  being  daly 
eworn,  says  tiiat  he  ia  the  attorney  for  the  defendant  above  named.  That 
this  action  was  brought  to  recover  the  sum  of  8540  and  interest  for  board  and 
lodging,  claimed  to  be  due  and  owing  from  defendant's  intestate  at  the  time 
of  her  demise.  That  on  or  about  the  19th  day  of  June,  1890,  the  plaintiff 
presented  to  defendant,  as  sucli  administratrix,  lier  claim  for  said  board  and 
lodging,  which  was  promptly  rejected.  That  the  plaiiitifiT  never  offered  to  re- 
fer said  claim,  but  immediately  brought  suit  against  defendant.  Tliat  on  the 
trial  of  this  action  judgment  was  recovered  hgainst  defendant  for  the  sum  of 
8540  and  interest,  and  thereafter,  and  on  the  lltb  day  of  May,  1891.  the 
plaintiff's  attorney  improperly  entered  judgment,  with  costs,  other  than  dis- 
bursements, witliout  first  obtaining  permission  from  the  court,  as  required  by 
the  Code  of  Civil  Procedure.  Wherefore  deponent  prays  that  an  order  may 
be  made  requiring  the  plaintiff  or  her  attorney  to  show  cause  why  an  order 
should  not  be  made  requiring  the  cleric  of  this  court  to  strike  out  the  costs 
heretofore  taxed  in  this  action.  That  no  previous  application  has  been  made 
for  this  order.  M.  F.  Finmeoan. 

"Sworn  to  before  me  this  19th  day  of  May,  1891. 

"W.  Tazeweli,  Fox,  Notary  Public,  N.  Y.  Oo." 
"CiTT  Court  of  New  York. 
"  J/eZanie  Bffray  vs.  Marie  E.  Masson,  as  Administratrix,  etc. 

"City  and  County  of  New  Tork—ss.:  Fdmond  Huerstel,  the  plaintiff's 
attorney  herein,  being  duly  sworn,  says  that  a  trial  of  tliis  action  was  duly 
iiad  on  the  5tb  day  of  May,  1891,  before  Hon.  Justice  Yan  Wtck  and  a  jury, 
and  a  verdict  rendered  by  direction  of  the  court  in  favor  of  the  plaintiff  for 
the  sum  of  8639.80,  and  that  an  extra  allowance  of  five  per  cent,  was  granted 
by  the  justice  to  the  plaintiff.  That  thereafter,  on  the  8th  day  of  May,  1891, 
deponent  caused  to  be  served  on  the  defendant's  attorney  a  bill  of  costs,  with 
a  notice  of  taxation  for  the  11th  day  of  May,  1891,  and  that  in  pursuance  of 
«uch  notice  the  costs  were  duly  taxed  by  the  cleric  at  893.91,  and  that  defend- 
ant's counsel  did  not  oppose  or  object  to  such  taxation;  and  that  on  the  same 
-day  judgment  in  this  action  was  duly  entered,  and  a  copy  of  the  same,  with 
notice  of  its  entry  on  the  same  day,  served  on  the  defendant's  attorney.  That 
-this  action  ia  brought  to  recover  a  claim  against  the  estate  of  said  deceased, 
which  had  been  duly  presented  to  the  administratrix  in  pursuance  of  a  notice 
of  creditors  to  present  claims  published  by  said  administratrix,  and  upon 
presentation  of  which  the  same  was  rejected  by  a  notice  in  writing  signed  by 
flaid  administratrix,  a  copy  of  wliich  said  claim  is  annexed  to  the  complaint 
in  this  action,  and  a  copy  of  the  rejection  thereof  is  also  hereto  annexed. 
That  the  administratrix  made  no  offer  in  reference  to  this  claim,  as  provided 
by  statute,  and  the  deponent  was  thereupon  retained  to  commence  this  no- 
tion for  the  plaintiff.  Tiiat  the  judgment  entered  herein,  including  costs 
and  extra  allowance,  is  against  the  defendant  in  her  representative  capacity 
as  such  administratrix,  and  not  against  her  individually.  That  on  the  trial 
-of  this  action,  the  justice  granted  an  extra  allowance  of  five  per  cent,  to  the 
plaintiff,  to  which  defendant's  counsel  interposed  no  objection;  and  at  the 
same  time  the  justice,  on  the  rendering  of  said  verdict,  directed  in  the  min- 
utes  as  follows,  viz. :  Twenty  days'  stay  of  execution  after  notice  of  entry  of 
judgment,  and  thirty  days  to  make  a  case.  That  subsequently,  on  the  15tb 
day  of  May,  inst.,  the  defendant's  attorney  served  a  notice  of  motion  to  set 
aside  the  judgment  and  verdict,  and  for  a  new  trial  on  the  minutes,  which 
motion  was  duly  heard  before  Hon.  Justice  Van  Wygk  at  a  trial  term  on 
May  19th,  inst.,  and  an  order  was  made  and  duly  entered  thereon,  denying 
the  same,  with  ten  dolltirs .costs  to  the  plaintiff;  and  on  the  same  day  the  or> 
4er  to  show  cause  in  this  present  motion  was  served  on  deponent,  after  an 
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argament  had  before  Hon.  Justice  Van  Wyck,  and  eight  days  after  notice 
of  entry  of  judgment  herein,  and  eleven  days  after  service  of  notice  of  taxa- 
tion of  costs  in  this  action  had  been  served,' as  above  mentioned. 

"Eduond  Uuerstel. 
"Sworn  to  before  me  this  21st  day  of  May,  1891. 

**  WiLLiAU  J.  GiLBOY,  (Commissioner  of  Deeds  N.  Y.  Co." 

"NonoB  OP  Rejeotion  of  Claim. 

"June  28,  1890. 

"The  within  claim  is  hereSy  rejected,  for  the  reason  that  the  same  is  an 
nnjust  and  unlawful  claim.  Marie  E.  Masson,  Administratrix." 

This,  then,  brought  the  whole  question  before  the  court,  as  well  as  the 
question  of  irregularity.  It  is  the  same  as  if  tlie  motion  was  now  made  by 
plaintiff  to  allow  the  costs.  The  statements  contained  in  affidavit  of  plain- 
tiff's attorney  were  not  denied  nor  answered.  This  written  rejection  was  ab- 
solute, and  comes  clearly  within  section  1836,  Code  Civil  Froc.  Eabi.,  J.,  in 
Carter  v.  Beekwith,  104  N.  Y.  239,  10  N.  E.  K<>p.  350,  says:  "After  such  an 
unqualified  refusal,  the  plaintiff  was  not  bound  to  go  further  *  *  *  be- 
fore commencing  his  action  in  order  to  entitle  him  to  costs.  It  is  not  neces- 
sary to  obtain  or  present  a  statement  of  tlie  facts  certified  by  the  judge  before 
whom  the  trial  took  place  in  this  court."  Section  8843,  Code  of  Civil  Pro- 
cedure, declares  what  are  superior  city  courts.  This  court  is  not  one  of  them. 
The  administratrix  having  been  exempted  from  the  payment  of  costs  per- 
sonally, is  not  therefore  injured,  and  cannot  be  heard  to  complain  of  the  ab- 
sence of  the  certificate  of  the  judge  who  tried  the  case.  Meltzer  v.  Doll,  91 
N.  Y.  874.    The  order  should  be  affirmed,  without  costs.     All  concur. 


Effray  v.  Massom. 
ICommon  Pleas  of  New  York  City  and  County,  Q^neral  Term.    April  4, 1893.) 

i.  Aptbal — Objectionb  Waited — iNBunriciBNOT  OF  Answer. 

The  objection  that  defendant's  answer  preBented  no  defense  to  the  action  cannot 
be  made  on  appeal,  where  plaintiff  made  no  motion  below  for  judgment  on  the 
pleadings,  treated  the  answer  as  sutOcient,  recognized  the  necessity  of  proving  her 
case,  gave  in  her  evidence,  and  without  objection  allowed  defense  to  be  made. 

i.  CONTRADICTIKO  WITNESS— COLLATERAL  ISQUIKT — PaBTIOULAR  CbBDIT. 

On  the  trial  of  an  action  by  one  sister  against  another,  administratrix  of  their  de. 
ceased  mother,  to  recover  decedent's  board,  a  third  sister,  witness  for  plaintiff, 
was  asked  if  she  had  not  advised  plaintiff  "to  bring  this  suit,  even  if  it  was  neces- 
sary to  swallow  up  the  whole  estate  in  litigation,  "to  which  witness  replied  in  the 
negative.  Held,  that  the  evidence  songht  to  be  elicited  by  such  question  went  to 
Uie  particnlar  credit  of  the  witness  in  that  action,  evincing  bostilfty  to  defendant, 
and  not  to  ber  general  reputation  for  veracity,  and  therefore  that  defendant  was  not 
bound  by  her  answer,  and  that  the  oonrt  erred  in  excluding  evidence  offered  by  de- 
fendant to  contradict  the  witness. 

Appeal  from  city  court,  general  term. 

Action  by  Melanie  Effray  against  Marie  E.  Masson,  administratrix  of  Marie 
Ann  Thuillier,  deceased.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Reversed.  For  decision  of  the  general  term  of  the  city  court,  see  18  N.  Y. 
Supp.  350. 

Argued  before  Daly.C.  J.,  and  Bisoboff  and  Fryob,  JJ. 

it.  F.  Finnegan,  (Nathan  Lewis,  of  counsel,)  for  appellant.  Bdmond 
Uuemtel,  {D.  Clark  liriggs,  of  counsel,)  for  respondent. 

Fkyob,  J.  In  limine,  the  respondent  urges  a  point  which,  if  well  taken, 
disposes  of  the  case  adversely  to  the  appellant.  The  contention  is  that  the 
answer  presents  no  defense  to  the  action;  and  that,  therefore,  the  exceptions 
to  evidence  relied  on  for  reversal  are  ineffectual  to  the  purpose.  It  seems, 
indeed,  that  no  material  allegation  of  the  complaint  is  controverted;  but  then, 
at  the  trial,  respondent  made  no  motion  for  judgment  on  the  pleadings; 
v.l8N.Y.8.no.5 — ^23 
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treated  the  answer  as  sufficient;  recognized  the  neoessitj  of  proving  her  ease; 
gave  in  her  evidence;  anil,  without  objection,  allowed  appellant  to  enter  on 
her  defense.  In  this  Situation  we  are  bound  to  consider  the  defense  as  dis- 
closed by  the  evidence.  Knapp  v.  Simon,  96  N.  Y.  284.  The  action  is  by 
one  sister  against  another,  as  udministratrix,  to  recover  for  board  of  their 
mother;  and  a  tt)ird  sister  was  the  sole  witness  to  the  cause  of  action.  The  pre- 
sumption of  law  is  that,  in  providing  shelter  and  food  for  her  and  her  mother, 
the  plaintiff  was  prompted,  not  by  a  mercenary  motive,  but  by  an  impulse  of 
affection  and  a  dictate  of  filial  dbty;  and  that,* consequently,  the  service  was 
rendered  as  a  gratuity.  The  presumption,  however,  was  overcome,  if  the  wit- 
ness sister  was  to  be  believed,  fur  she  swore  to  a  promise  by  the  decea3e>I 
mother  to  pay  the  plaintiff  sister  $15  a  month.  But  was  her  testimuny 
credible?  That  was  for  determination  by  the  tribunal  below;  and  we  should 
not  disturb  its  decision  but  for  an  error  bearing  essentially  on  the  question  in 
controversy.  Being  the  solitary  witness  for  the  plaintiff,  and  giving  testi- 
mony which  became,  by  the  decease  of  the  mother,  incapable  of  contradic- 
tion. Mrs.  Francois  challenged  the  severest  scrutiny  as  to  the  credibility  of 
her  evidence.  Accordingly,  on  cross-examination,  she  was  asked:  "Did  you 
have  any  conversation  with  your  sister  [the  plaintiff]  in  regard  to  bringing 
this  suit?"  to  which  she  answered,  "2{o,  sir."  She  was  then  asked:  "Will 
you  swear  that  you  did  not  tell  this  party  here  that  yuu  had  instructed  the 
plaintiff  to  bring  this  suit  even  it  it  was  necessary  to  swallow  up  the  whole 
estate  in  litigation?"  to  which  question  she  replied,  "I  swear  1  never  bad 
such  a  conversation."  To  a  witness  for  the  defense  counsel  propounded  the 
inquiry:  "Do  you  remember  having  aconversation  with  Mrs. Francois?"  the 
answer  being  "Yes."  Counsel  tlien  asked,  "State  what  the  conversiition 
was."  On  objection  by  the  plaintiff,  the  question  was  excluded.  Counsel 
then  inquired:  "Did  you  hear  the  testimony  of  Mrs.  Francois,  a  few  minutes 
ago,  in  which  she  stated  that  she  never  had  instructed  the  plaintiff  to  bring 
this  suit?"  The  witness  answered,  "Yes,  sir."  Counsel  then  asked:  "Is 
that  true?"  Plaintiff  objecting  on  the  ground  that  "it  is  collateral  matter, 
drawn  out  by  defendant's  counsel,"  the  evidence  was  excluded,  and  defend- 
ant excepted. 

The  rule  is  familiar  that  an  answer  to  cross-examination  touching  collateral 
matter  is  conclusive  on  the  party  eliciting  it.  Carpenter  v.  Ward,  SO  N.  Y. 
248.  But  WHS  the  evidence  drawn  from  plaintiff's  witness  by  the  defendant 
collateral  in  tj)e  sense  that  it  admitted  of  no  contradiction?  In  the  decision 
of  the  point  we  must  observe  the  distinction  between  evidence  affecting  the 
general  credit  of  a  witness  and  evidence  affecting  his  particular  credit  in  the 
action.  Evidence  impeaching  the  general  credit  of  a  witness  consists  exclu- 
sively of  testimony  to  his  character  or  reputation;  and  if,  upon  cross-exami- 
nation, he  be  questioned  as  to  a  particular  fact,  however  damaging  to  that 
character  and  reputation,  but  not  bearing  upon  his  conduct  in  the  action,  or 
his  relation  to  the  cause  or  the  parties,  the  adversary  is  concluded  by  bis  an- 
swer. Otherwise,  however,  as  to  evidence  touching  the  particular  credit 
in  the  cause  of  a  witness.  For  impeaching  that  credit  he  may  beqnestioned, 
on  cross-examination,  as  to  any  fact  tliat  tends  to  convict  him  of  partiality  be- 
tween the  litigants  or  Interest  in  the  litigation;  and,  if  he  deny  the  fact,  it  may 
be  proved  against  bis  contradiction.  Thus,  in  Terwin'a  Case,  2  Camp.  638,  a 
witness  for  the  prosecution  dented,  on  cross-examination,  that  he  had  been 
accused  of  robbing  tlie  defendant,  and  had  said  that  he  would  be  revenged  on 
him,  and  would  even  0X  him  in  jail.  Evidence  to  contradict  him  aa  to  the 
charge  of  robbing  was  excluded,  because  going  to  his  general  credit  only;  but 
evidence  as  to  his  threat  was  admitted,  because  affecting  his  particular  credit 
in  the  action.  So,  In  Starka  v.  People,  5  Denio,  106,  proof  was  allowed  of  a 
declaration  by  a  witness  for  the  prosecution  that  a  particular  locality  was  a 
good  place  to  kill  the  defendant,  although  he  had  denied  the  statement  on 
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cross-exAmlnation.  In  Morgan  v.  Frees,  15  Barb.  852.  a  witness  for  the  plain- 
tiff denied  on  cross-examination  tbat  be  had  attempted  to  sulx>rn  testimony 
for  the  defendant;  bat  nevertheless  the  fact  was  admitted  as  evidence  im- 
peaching his  particular  credit.  In  Bemis  v.  Kj/le,  5  Abb.  Pr.  (N.  S.)  232. 
plaintiff's  witness  swore,  on  cross-examination,  to  a  promise  by  plaintif[  to 
remand  him.  and  it  was  held  error  to  exclude  evidence  to  contradict  tlie  t^ti- 
mony.  la  Ifetoton  v.  Harris,  6  N.  Y.  345,  it  was  ruled  that  "facts  which 
bear  directly  on  the  credibility  of  witnesses  are  material  to  the  issue;"  and 
that  "when,  on  cross-examination,  a  witness  denies  statements  indicative  of 
hostility  to  a  party,  they  may  be  proved  by  other  witnesses."  Prescott  v. 
Tousey.  50  27.  Y.  Super.  Ct.  12;  Tests  v.  Village  of  Middletovm,  106  N. 
Y.  651,  12  N.  E.  Rep.  847;  Cow.  &  H.  Notes,  (Phil.  Ev.)  581.  596.  The  re- 
jected evidence  went  to  show  such  an  intensity  of  feeling  and  intwest  in  the 
action  on  the  part  of  the  witness  that  she  urged  Its  prosecution  although  it 
should  Swallow  up  the  estate  of  which  she  was  an  heir,  and  hence  was  clearly 
competent  in  impeiichment  of  her  particular  creilit  in  the  cause.  The  witness 
being  the  sole  support  of  plaintiff's  case, — obviously  of  questionable  merit, — 
the  error  in  the  exclusion  of  the  evidence  is  of  such  manifest  prejudice  as  to 
be  fatal  to  the  judgment.  Teett  v.  Village  of  Middletown,  106  N.  Y.  651, 
12  N.  £.  Rep.  847.  The  reversal  of  the  judgment  necessarily  involves  a  re- 
versal of  the  order.  Judgment  and  order  reversed,  and  new  trial,  costs  to 
abide  event.    All  concur. 


Markhah  v.  Washbttrn  et  al. 
(Comtium  Pleas  qf  New  YorK  CUy  and  CowUy,  Oeneral  Term.    April  4, 1893.) 

1.  Uhaoteobizbd  Act  or  Asbst — ^Ratitioatiox. 

An  intention  to  ratify  an  an  authorized  employment  by  an  attorney  of  a  real-eitate 
brolcer  to  sell  real  estate  is  shown  by  a  promise  made  by  the  principal  to  pay  suoh 
broker  the  amonnt  promised  him  for  bis  services  by  the  attorney. 
S.  Appeal — Joint  E^oeptionb. 

Joint  exceptions  by  two  defendants  to  the  denial  of  motions,  made  by  them  jointly, 
to  dismiss  the  complaint  and  direct  a  verdict,  are  not  available  on  appeal,  where 
such  mlingS' were  proper  as  to  one  of  the  defendants. 
S.  Samx — Objections  ABANnoKaD. 

A  point  attempted  to  bo  raised  on  trial  in  the  court  below,  and  then  at>andoned, 
cannot  be  considered  in  the  appellate  oonrt. 

Appeal  from  city  court,  general  term. 

Action  by  James  F.  Markham  against  William  T.  Washburn  and  Emma 
J.  Richardson  to  recover  for  services  rendered  as  broker  in  the  sale  of  real  es- 
tate. Yroia  a  judgment  of  the  general  term  of  the  city  court  aflSrming  a 
judgment  for  plaintiff  entered  on  the  verdict  of  a  jury,  and  an  order  denying 
a  motion  for  a  new  trial,  defendants  appeid.     Affirmed. 

Argued  before  Booebtavbb,  Bisghoff.  and  Fbyob,  JJ. 

George  Bell,  for  appellants.  Mahonej/  di  WesUrmayr,  (Daniel  P,  Mahonp, 
of  counsel.)  for  respondent. 

BisOHOFr,  J.  Executors  and  trustee?.  In  the  absence  of  an  agreement  ex- 
empting them  therefrom,  are  personally  liable  upon  contracts  entered  into  by 
them  for  services  to  be  rendered  on  behalf  of  the  trust-estate,  {Mygattv.  WU- 
«»,  45  N.  Y.  306;  JParrte  v.  Myrtck,  41  N.  Y.  315;)  and.  if  it  appear  that 
plaintiff's  employment  by  Wood  was  authorized  or  ratified  by  defendants,  he 
is  entitled  to  recover  against  them  personally.  Defendant-s  were  the  exec- 
utors of,  and  trustees  under,  the  last  will  and  testament  of  Benjamin  Rich- 
ardson, deceased,  and  as  such  sold  the  premises  No.  16  West  132d  street, 
which  formed  a  part  of  their  testator's  estate,  to  one  Peter  Smith,  for  $16,250. 
It  was  conceded  that  the  sale  was  effected  through  plaintiff's  instrumentality, 
and  the  latter  claimed  to  have  rendered  the  services  culminating  in  the  side 
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at  the  request  of  one  Hurace  G.  Wood,  who  professed  to  be  acting  for  the  de- 
fendants, and  to  have  authority  from  them.  Wood  was  an  attorney  and 
counselor  at  law,  as  such  having  charge  of  defendant's  affairs.  To  snstain 
his  claim  plaintiff  testified  that  before  the  sale  was  effected  Wood  agreed  to 
pay  hiro  for  his  services  one-half  of  the  purchase  money  realized  overjB16.000, 
in  addition  to  a  commission  of  1  per  centum;  that  he  thereupon  procured 
Smith  as  a  purchaser;  and  that,  shortly  after  the  executory  contract  of  sale 
was  entered  into  between  defendants  and  Smith,  Mrs.  Richardson,  one  of  the 
defendants,  promised  to  pay  the  one-half  of  the  excess  over  $16,000  realized, 
forthwith,  and  the  remaining  8160  as  soon  as  the  contract  had  been  per- 
formed.  Plaintiff  admitted  that  $160  had  been  paid  him,  and  the  claim  in 
suit  was  thus  reduced  to  $12,5,  for  which  he  recovered  judgment. 

Defendants  denied  Wood's  authority  to  employ  the  plaintiff,  and  to  bind 
them  by  any  agreement  to  that  effect.  No  evidence  was  adduced  for  the 
plaintiff  tending  to  establish  snch  authority  at  the  time  of  the  employment, 
and  none  could  be  inferred  from  the  mere  fact  that  Wood  represented  defend- 
ants in  his  profession  as  an  attorney  and  counselor  at  law.  Unless,  there- 
fore, the  evidence  presents  a  subsequent  ratification  by  the  defendants  of  plain- 
tiff's employment  by  Wood,  defendants'  motion  for  dismissal  of  the  com- 
plaint should  have  been  granted.  Ratification,  however,  is  not  required  to 
be  shown  by  such  facts  and  circumstances  as  would  cre<ite  a  technical  estop- 
pel, it  is  enough  if  the  person  to  be  charged  has,  with  full  knowledge  of  the 
facts,  unequivo^Iy  manifested  an  intention  to  adopt  the  previously  unau- 
thorized act  ill  his  behalf  as  his  own,  {Keeler  v.  Salialiury,  S3  N.  Y.  6i8, 652; 
liutler  T.  Stocking,  8  N.  T.  408,)  and  such  an  intention  is  apparent  from  de- 
fendant Richardson's  promise  to  pay  plaintiff  the  sum  which  Wood  had  agreed 
should  be  paid  him  for  his  services.  If  the  jury  chose  to  credit  plaintiff's 
testimony  in  this  respect  it  is  not  within  our  province,  in  appeals  from  the 
city  court,  to  say  that  such  credit  was  given  against  the  weight  of  the  evi- 
dence. Amstein  v.  Haulenbeek,  (Com.  PI.  N.  T.)  11  N.  Y.  Snpp.  701. 
True,  this  testimony  did  not  show  a  ratification  by  the  defendant  Waahburn, 
but,  unless  there  is  apparent  upon  the  record  a  valid  exception  to  the  refusal 
of  tlie  trial  court  to  dismiss  the  comphiint  or  to  direct  a  verdict,  the  defend- 
ants will  be  deemed  to  have  conceded  the  sufficiency  of  the  evidence,  and  to 
have  acquiesced  in  its  submission  to  the  jury,  and  they  will  not  thereafter  be 
beard  to  complain  that  the  verdict  was  against  the  evidence,  or  without  any 
evidence  to  support  it.  Barrett  v.  Railroad  Co.,  45  N.  Y.  628,  632.  Such 
motions  were  made  and  denied,  and  the  rulings  were  excepted  to  by  the  de- 
fendants, but  the  insufficiency  of  the  exceptions  is  apparent  if  It  be  remem- 
bered that  the  evidence  of  Mrs.  Richardson's  ratification  of  Wood's  agree- 
ment with  the  plaintiff  rendered  a  denial  of  the  motions  proper  as  to  her.  and 
that  the  motions  were  not  made  for  each  defendant  separately,  but  for  them 
jointly.  The  rulings  being  thus  proper  as  to  one  of  the  defendants,  the  joint 
exception  thereto  does  not  present  error,  though  it  be  conceded  that  the  rul- 
ing should  have  been  otherwise  respecting  the  other  defendant  if  it  had  been 
severally  requested  as  to  him.  Murray  v.  Usher,  117  N.  Y.  542,  23  N.  £. 
Rep.  564;  Bonley  v.  Machine  Co.,  123  N.  Y.  551,  557.  25  N.  £.  Rep.  990. 
This  applies  equally  to  the  exception  taken  to  the  denial  of  defendant's  mo- 
tion to  strike  out  so  much  of  plaintiff's  testimony  as  purported  to  relate  to  a 
conversation  with  Wood  on  the  ground  of  its  immateriality  and  irrelevancy. 

Next,  appellants'  counsel  contends  that  Wood's  promise  to  pay  one-half  of 
the  purchase  money  at>ove  $16,000  was  secured  by  plaintiff  by  means  of  his 
fraudulent  concealment  of  the  fact  that  the  purchaser  had  indicated  his  readi- 
ness to  offer  a  greater  sum  for  the  property  than  that  reported  by  the  plain- 
tiff, and  that  plaintiff  was  not  entitled  to  recover  for  that  reason.  This  point, 
however.  Was  attempted  to  be  raised  on  the  trial,  and  then  abandoned,  and 
is,  therefore,  nut  now  available,    ^eittier  do  we  think  tiiat  the  evidence  wil< 
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bear  the  construction  cuntended  for.  Several  other  exceptions  appear  in  the 
case,  but  are  not  specially  urged',  and  we  therefore  refrain  from  noticing 
them  any  further  than  to  say  tliat  upon  their  examination  we  fail  to  perceive 
any  error  calling  for  reversal.  The  judgment  and  order  appealed  from  should 
be  affirmed,  with  costs. 


In  re  Aplington. 

In  re  Littell's  Estate. 

(Common  Pleae  ttf  New  York  City  and  County,  General  Term.    April  4, 1892.) 

AasioNEES  roH  Bbnefit  or  Creditors — Acoountino. 

Although  an  assignee  for  benefit  of  creditors,  in  making  a  disbursement  to  his 
counsel  for  services  rendered  in  oontestinK  a  claim  to  surcharge  his  aoconnt  filed 
under  the  assignment  act,  is  not  Testrioted  to  tbe  statutoi?  allowance  in  an  action 
against  him  for  an  accounting,  the  statute  furnishes  a  guide  in  the  matter;  and  the 
proportion  between  the  amount  involved  and  the  compensation  claimed  should  be 
considered,  especially  where  the  estate  is  smalL 

Appeal  from  special  term. 

Accounting  by  Henry  Aplington,  as  assignee  for  benefit  of  creditors  of 
George  M.  D.  Littell  and  Marlon  W.  Littell.  The  assignee  appeals  from  so 
much  of  an  order  made  on  the  accounting  us  denied  the  allowance  to  liim  of 
disbursements  for  services  of  counsel  in  the  proceed,ing.  Affirmed.  For  for- 
mer  report,  see  11  N.  Y.  Snpp.  563. 

Tlie  following  opinion  was  rendered  on  tbe  hearing  at  special  term.  (Daly. 
C.  J.:) 

"Toe  assignee  having  paid  to  his  counsel,  Nelson  Smith,  S500  out  of  the 
funds  of  the  estate,  for  fees  and  charges  upon  the  accounting  of  the  assignee; 
and  tbe  court,  at  special  term,  in  its  final  order  or  decree,  having  disallowed 
$250  of  that  sum:  and  upon  appeal  by  the  assignee,  at  general  term,  having 
reversed  the  said  order  in  that  respect,  and  allowed  the  assignee  to  malce 
proof,  by  affidavits,  of  the  reasonableness  of  such  payment  to  his  counsel, — 
the  question  now  comes  before  me  on  such  proof,  ami  the  opposing  affidavits 
uf  tlie  creditor,  Cortland  B.  Littell,  who  objected  to  such  payment.  It  ap- 
pears that  the  counsel  was  retained  by  the  assignee  during  jiroceedings  for 
an  accounting,  pending  berore  James  R.  Steers,  Jr..  referee,  to  resist  an  at- 
tempt by  the  said  creditor  to  surciiarge  the  assign'ee's  account  with  the  sum 
of  Si-.SSS.TO,  and  interest  thereon,  amounting  altogether  to  $3,188.70,  which, 
it  was  claimed,  the  assignee  neglected  to  sue  for  and  recover  as  statutory  pen- 
alties from  the  Importers'  &  Traders'  National  Bank,  for  alleged  usury  paid 
to  the  bank  by  the  assignors.  liev.  St.  U.  S.  §§  5197,  5198.  The  facts  con- 
cerning the  alleged  usury  were  practically  undisputed,  and  were  mainly  es- 
tablished by  a  list  or  account  of  discounts  submitted  in  evidence;  and  the 
question  to  be  determined  by  the  referee  was  one  of  law,  and  required  the  dis- 
cussion: (1)  As  to  whether  there  were  any  payments  of  usury  to  the  Itank 
within  tbe  statute,  the  proofs  bein>;  of  discount  at  a  greater  rate  than  the 
legal  interest,  and  there  being  no  proof  that  the  notes  discounted  were  sub- 
sequently paid  by  the  makers;  and  (2)  as  to  whether  the  cause  of  action  for 
tl>e  recovery  of  the  statutory  penalties  was  assignable,  and  iiHSsed  to  the  as- 
signee. The  matter  wiis  beard  by  the  referee.  Counsel  attended  before  him 
on  three  occasions,  at  one  of  which  testimony  was  taken.  There  were  con- 
sultations between  the  counsel  and  tbe  assignee,  and  much  time  spent  in  the 
examination  of  the  law  and  the  preparation  of  a  brief.  The  referee  found  in 
favor  of  tbe  assignee,  who  reported  against  the  claim  made  by  the  creditor. 
Exceptions  having  been  filed  to  the  rejiort,  they  were  argued  by  counsel  at 
the  special  term,  and  the  report  was  confirmed.  It  is  for  these  services  that 
the  assignee  paid  his  counsel  9500. 

"The  court,  in  making  the  final  decree  upon  the  accounting,  ronsidered  8250 
a  reasonable  compensation;  and  1  am  now  to  determine  (under  tbe  order  of 
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the  general  term)  whether  the  payment  of  a  greater  sum  waa  reasonable. 
The  amount  involved  in  the  dispute  was  83,183.70,  the  sum  with  which  the 
creditor  sought  to  charge  the  assignee.  If  the  accounting  had  been  had  in  an 
action,  instead  of  a  special  proceeding,  under  the  assignment  act,  the  allow- 
ance to  Ihe  assignee,  in  addition  to  his  taxable  costs,  could  not  have  exceeded 
the  amount  fixed  by  the  Code,  to-wit,  Ave  per  cent,  upon  the  sum  claimed,  or 
the  value  of  the  subject-malter  involved,  (Code,  §  3253,  aubd.  2,)  and  this 
would  not  have  exceeded  the  amount  of  $160.  Although  the  assignee,  in  mak- 
ing a  disbursement  to  his  counsel  for  services  in  contesting  such  a  claim  u)>on 
bia  accounting,  may  not  be  restricted  to  what  would  be  the  statutory  allow- 
ance in  the  event  of  an  action  against  him  for  such  a  sura,  yet  the  statate 
furnishes  a  very  reasonable  guide  in  the  matter,  and  the  proportion  between 
the  amount  involved  and  the  compensation  claimed  by  the  attorney  is  an  ele- 
ment which  should  always  be  considered.  It  rulght  be  that  the  professional 
labor  required  in  resisting  a  claim  of  $100  would  he  as  great  as  that  demanded 
in  this  case,  yet  a  charge  of  $500  counsel  fees  would  not  be  allowtd  for  such 
services.  This  rule  is  especially  applicable  where  the  estate  in  the  hands  of 
the  assignee  is  small,  and  would  be  greatly  depleted  by  the  allowance  of  large 
counsel  fees.  The  common  sense  of  the  legal  profession  is  quite  in  accord- 
ance with  this  view,  for  it  is  stated  that  one  of  the  learned  counsel,  who  has 
testtfled  on  behalf  of  the  assignee  to,the  value  of  the  legal  services  under  con- 
sideration, has  subsequently  admitted  that  the  amount  of  the  estate  is  an  im- 
portant element  in  fixing  the  amount  to  be  charged  for  a  specific  service,  and 
that  this  element  was  not  considered  by  him  in  making  his  affidavit.  An- 
other has  stated  ^iidt,  if  he  had  been  apprised  of  the  fact  that  the  total  amount 
of  the  assigned  estate  in  the  hands  of  the  assignee  at  the  time  the  services  in 
question  were  rendered  was  less  th;in  $2,000,  his  estimate  of  the  value  of  such 
services  would  have  been  far  less  than  $500,  the  sum  at  which  he  fixed  it  in 
his  affidavit.  The  amount  of  the  estate  in  this  case  does  not  exceed  $1,420, 
and  it  is  out  of  this  small  estate  that  the  payment  of  $500  was  made.  It  ap- 
pears from  the  afiidavits  of  counselors  at  law,  submitted  on  both  sides,  that 
there  is  a  wide  difference  of  opinion  among  the  members  of  the  bar  to  whom 
the  question  was  submitted  as  to  the  value  of  the  services  under  considera- 
tion. Four  of  them  consjder  suoh  services  worth  $500  and  upwards,  one 
$750,  one  $500  to  $750.  one  $750  to  $1,000,  two  of  them  $250,  one  $225,  one 
$200,  and  one  $180.  Upon  the  evidence  before  me,  under  the  circumstances 
of  this  case.  I  am  satisfied  that  a  reasonable  payment  for  the  services  rendered 
would  not  be  more  than  the  sum  of  $250,  allowed  by  the  court  in  the  final  de- 
cree in  this  matter,  and  the  payment  by  the  assignee  of  a  greater  snm,  viz., 
$500.  was  not  reasonable;  and  an  order  may  be  entered  in  accordance  with 
this  finding." 

Argued  before  Bisohoff  and  Pktob,  JJ. 

Nelson  Smith,  for  appellant.  Robert  8,  Rudd,  {James  M.  Hunt,  of  coun- 
sel,) for  respondent  Cortland  B.  Littell. 

Feb  Curiam.  The  authority  of  the  assignee  to  employ  connsel  on  behalf 
of  the  assigned  estate,  and  his  right  to  be  reimbursed  for  the  reasonable  coun- 
sel fees  thus  incurred,  are  not  disputed;  but  the  refusal  of  the  court  at  special 
term  to  allow  the  sums  asked  by  the  assignee  to  be  credited  to  him  as  proper 
items  of  disbursements  proceeded  upon  other  grounds,  which  are  fully  stated 
in  the  opinion  of  the  learned  chief  judge.  These  grounds  appear  to  us  to  be 
conclusive  upon  the  propriety  of  the  disposition  uf  the  matters  embraced  In 
the  order  appealed  from,  and  it  should  therefore  be  affirmed.  Order  affirmed, 
with  coets. 
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Mull  et  al.  «.  Joms  et  at, 
(Common  Plea*  of  New  York  City  and  Cotrnty,  Oeneral  Term.   April  i,  1899.) 

1.  HacHANio'R  liiBN — BupriciBNOT  OP  Notice. 

Buboontractiors  for  the  plastering  of  a  balldiag,  who  had  completed  their  work 
except  the  pointiog  up,  to  oe  done  after  the  other  mechanics  had  left  the  building, 
filed  a  notice  of  lien  therefor,  stating  that  all  their  work  had  been  done ;  and  there- 
after the  principal  contractors  abandoned  the  work,  leaving  it  unfinished,  field 
thai,  as  the  subcontractors  had  substantially  performed  their  contract,  and  were 
not  in  default  as  to  the  unimportant  part  nnnnished,  their  notice  of  lien  was  suf- 
ficient, under  the  requirement  of  Laws  1885,  c  342,  H  1,  4,  that  such  notice  must 
state  whether  all  the  work  for  which  the  claim  is  made  has  been  actually  performed, 
or,  if  not,  how  much  of  it. 

S.  EUini — ^Enposcembnt— DsPBKRS. 

That  the  effect  of  the  filing  of  snob  notloe  may  have  been  to  destroy  the  credit 
of  the  principal  contractors,  force  them  to  abandon  their  contract,  and  throw  the 
burden  of  completing  the  work  on  the  owner,  is  not  available  either  to  the  principal 
contractors  or  to  the  owner,  as  a  defense  to  the  enforcement  of  the  lien. 

S.  S.^Mi— Detsnseb. 

Neither  is  it  a  defense  that  the  subcontraetor*  were  not  entitled  to  payment  until 
the  pointing  up  should  be  done,  as  their  contract  was  substantially  performed, 
and  complete  performance  was  prevented  by  the  oontraotor's  abandonment  of  the 
work. 

^  Same — Costs. 

Where  an  owner  of  property,  defending  an  aotion  to  foreclose  a  meehanlo's  lien 
thereon,  does  not  pay  into  court  an  amount  oonoeded  by  him  to  be  due,  and  thereby 
relieve  himself  of  costs,  as  provided  by  Laws  1886,  o.  843, 1 19,  costs  may  properly 
be  awarded  af^ainst  him,  in  the  discretion  of  the  court  as  to  costs  in  such  actions 
given  by  section  18. 

App«!al  from  judgment  on  report  of  referee. 

Action  by  Be  Wilt  Mull  and  Gottlieb  Frommer  against  Henry  M.  .Tones, 
Walter  M.  Jackson,  as  assignee  of  Isaac  P.  Bowers,  and  Jacob  J.  Yreeland 
and  otlier  defendants  to  foreclose  a  mechanic's  lien.  Defendants  Jones  and 
Jackson  appeal  from  a  judgment  for  plaintiff  entered  upon  the  report  of  a 
referee.    Affirmed. 

Argued  before  Daly.  G.  J.«  and  Bisghoff  and  Pbyob,  JJ. 

W.  Stebbins  Smith,  (Jacob  Fromme,  of  counsel,]  for  appellants.  /. 
Homer  Hildreth,  foV  respondents. 

Dalt,  C.  J.  Xbis  is  an  appeal  by  defendants  Jones  and  Jackson  from  a 
judgment  of  this  court  entered  upon  the  report  of  a  referee,  in  an  action  to 
foreclose  a  mechanic's  lien  filed  December  4, 188ij,  by  Mull  &  Frommer, 
8ul>contractors,  for  plastering  work,  etc.,  under  Bowers  &  Yreeland,  con- 
tractors with  Henry  M.  Jones,  owner,  for  altering  a  certain  building  in  the 
city  of  New  York.  The  plaintiffs  were  to  receive  $587  for  their  woik  when 
it  was  all  completed.  At  the  time  of  the  filing  of  their  lien  all  was  com- 
pleted, with  the  exception  of  pointing  up  the  plastering  after  the  other  me- 
chanics had  left  the  building,  an  item  which  involved  an  expense  of  $27.55. 
The  performance  of  this  under  the  plaintiffs'  contract  was  prevented  by  the 
abandonment  of  the  work  by  the  contractors  Bowers  &  Yreeland  after  the- 
lien  was  filed;  but  it  was  afterwards  done  by  plaintitTs,  at  the  request  of  the 
owner,  who  finished  the  building  himself  at  a  cost  uf  $:J47.92,  which  was  less 
than  the  final  payment  coming  to  Bowei-s  &  Yreeland,  and  left  a  balance  in 
the  owner's  hands  of  $237.08,  to  which  extent  the  referee  held  ihe  plaintiffs' 
lien  established  against  the  property.  The  owner  and  the  contractor's  as- 
signee object  to  this  decision  on  the  grounds  (1)  that  all  of  plaintiffs'  work 
was.  not  performed,  and  therefore  nothing  was  due  them  when  the  lien  was 
filed;  and  (2)  that  no  lien  was  acquired  because  the  notice  untruthfully  stated 
that  all  the  work  had  been  performed. 

It  is  not  necessary  that  the  work  for  which  the  lien  is  filed  should  be  com- 
pleted at  the  time  of  filing  the  notice.    A  lien  will  be  acquired  if  the  notioe 
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is  filed  at  any  time  during  the  performance  of  the  work,  but  the  notice  must 
state  whether  all  the  work  for  which  the  claim  is  made  has  been  actnuUy  per- 
formed, or,  if  not.  how  much  of  it.  Act  1885,  c.  342,  §§  1,  4.  Failure  to 
comply  with  this  requirement  is  fatal  to  the  lien,  {Close  y.  Clark,  [Com.  PL 
K.  Y.]  9  N.  Y.  Snpp.  53tj;)  but  a  substunlial  compliance  with  it  is  sulBcient 
for  the  validity  of  the  lien  and  to  give  jiiiisdiction  to  the  courts  to  enforce  it, 
(Act,  §  25.)  I  think  tliut  tlie  notice  of  lien  in  this  case  substantially  com- 
plied with  tlie  statute,  in  stating  that  all  the  work  had  Iseen  done,  beciiusethe 
claimants  bad  then  substantially  performed  their  contract.  AUtliat  remained 
were  odds  and  ends  of  pointing  up  after  the  otlier  mechanics.  This  involved 
but  a  trifling  outlay,  and  the  plaintiffs  were  not  in  default  with  respect  to  it, 
but  were  ready  and  willing  to  do  it  if  the  contractor  had  reached  that  stage 
of  his  work.  It  was  but  a  small  and  unimportant  part  uf  the  contract,  and 
it  was  not  omitted  through  their  fault.  Flaherty  v.  Miner,  123  N.  Y.  382, 
25  N.  E.  Rep.  418,  and  cases  cited;  Woodward  v.  Fuller,  80  N.  Y.  312.  The 
cases  bearing  upon  this  point  cited  by  appellants  do  not  conflict  with  this 
view.  In  Close  v.  Clark,  supra,  the  lien  was  held  to  be  invalid  for  stating 
that  all  the  work  and  materials  had  been  actually  performed  and  furnishea 
when  there  were  several  omissions  which  the  claimants  failed  to  supply,  al- 
though notified  to  do  so;  and  the  untrutlif  al  statement  might  have  misled  sub- 
sequent lienors  and  the  public.  In  Foster  v.  Schneider,  (Sup.)  2  N.  Y.  Supp. 
875,  the  lien  was  held  invalid  for  containing  a  similar  statement,  when  in  fact 
only  a  third  of  the  work  had  been  done,  and  yet  the  lien  was  filed  for  the 
whole  contract  price,  the  court  saying  that  the  statement  was  materially  un- 
trutiiful,  and  made  to  avoid  complying  with  the  law,  and  was  deceptive  of  it- 
self, and  might  have  been  injurious  to  the  other  persons  having  claims  under 
the  statute  against  the  property.  It  would  seem,  therefore,  tliat  it  is  only  a 
material  misrepresentation  in  the  notice  whirli  affects  its  validity,  and  that  a 
statement  in  it  which,  although  not  exactly  the  fact,  is  not  calculated  to  mis- 
lead other  claimants  or  the  public,  is  not  material;  and  that  the  lien  is  valid 
if  the  statements  contained  in  it  are  substantially  true;  and  it  would  seem 
reasonable  to  hold  that,  where  a  lienor  has  performed  his  contract  according 
to  its  main  scope  and  intention,  omitting  nothing,  and  is  waiting  merely  to 
do  odds  and  ends  of  patching  which  he  cannot  do  until  after  all  the  other  me- 
chanics have  left  the  building,  he  may  claim  that  his  contract  has  been  sub- 
stantially performed.  As  the  term  is  generally  underst0(^,  bis  "contract" 
work  is  done,  although  his  payment  does  not  mature  until  he  has  completed 
the  odds  and  ends.  There  is  al}solutely  no  misrepresentation  in  such  a 
claim. 

It  is  argued,  however,  that  the  effect  of  the  filing  of  .the  lien  before  the 
time  of  payment  matured,  with  a  statement  that  the  whole  amount  was  due 
and  owing,  was  to  destroy  the  credit  of  the  contractor,  and  induce  the  filing 
of  other  liens,  force  him  to  abandon  his  contract,  and  throw  the  burden  of 
completing  the  work  upon  theowner.  There  is  no  finding  to  that  effect,  but, 
at  all  events,  the  argument  is  of  no  force.  The  filing  of  the  lien  does  not 
excuse  the  contractor  from  going  on  and  performing  bis  contract,  wlilcb  the 
law  presumes  his  ability  to  do;  and,  so  far  as  tlie  owner  is  concerned,  be  has 
suffered  inconveniences  from  the  default  of  his  own  contractor,  and  not  of 
the  plaintiffs',  and  is  braides  not  damaged,  for  he  has  been  allowed  the  full 
cost  of  completing  the  work,  the  plaintiffs'  lien  attaching  to  the  balance  only 
of  the  money  unpaid  upon  his  contract.  As  to  the  contention  that,  as  the 
plaintiffs  were  not  entitled  to  payment  until  the  pointing  up  had  been  done, 
upon  the  principle  that  there  was  no  performance  of  the  contract  while  any- 
thing remained  undone  which  it  was  the  duty  of  the  contractors  to  do,  (  WattS' 
Campbell  Co.  v.  Tueiigling,  [Sup.]  3  N.  Y.  Supp.  869,)  the  referee  could  not 
find  there  was  anything  due  them  at  the  time  of  the  filing  of  the  lien,  this  is, 
in  effect,  disposed  of  by  the  conclusion  already  reached,  that  the  facta  war- 
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ranted  the  claim  that,  at  tbe  time  of  the  filing  of  the  lien,  the  work  had  been 
substantially  performed.  What  remained  to  be  done  was  prevented  by  the 
contractor's  subsequent  default;  and  the  argument  of  appellants,  if  carried  to 
its  legitimate  conclusion,  would  deprive  plaintifEs  of  any  compensation  for 
the  work  actually  performed;  for  tbe  contractor,  by  his  abandonment,  deprived 
them  of  the  opportunity  to  complete.  This  defense  is,  of  course,  not  avail- 
able to  the  contractor  nor  bis  assignee,  for  they  could  not  urge,  as  an  objec- 
tion to  plaintiffs'  demand  upon  tbe  contract,  that  they  had  failed  in  any  partic- 
ular as  to  which  the  assignor  himself  had  prevented  performance.  The  claim- 
ants were  entitled  to  an  allowance  of  costs  against  the  owner  defending  tbe 
action.  He  could  have  paid  the  amount  be  conceded  due  into  court,  and  thus 
relieved  himself  of  costs.  Act,  §  19.  Tbe  judgment  should  be  affirmed,  with 
costs.    All  ooncnr. 


Meislahn  e.  Haneen. 
{Commtm  Flea*  cf  New  York  City  and  Countu,  Otneral  Term.    April  4, 189!).) 

1.  Practice— NoTioB  o»  Trial,— Waiver  of  Divbotr. 

Irregularity  in  the  service  by  defendant  of  notice  of  trial  before  the  expiration  of 
plaintltr'a  time  to  reply  is  waived  by  the  retaining  by  plaintiff  of  the  notice  without 
objection  under  circumstances  showing  the  purpose  oi  both  parties  to  secure  there- 
by an  early  trial. 

i.  Same — Sbttino  Cabb  for  Tsiai.. 

Under  Code  Civil  Proo.  i  798,  by  which  the  court  is  aathorlxed,  on  file  first  day 
of  the  term,  to  set  down  for  trial  on  that  day  a  cause  entitled  to  preference  pursuant 
to  a  claim  of  preference  in  tbe  notice  of  trial,  without  other  notice  to  the  opposite 
party,  surh  party  is  not  prejudiced  by  an  order  setting  the  cause  down  for  trial  on 
that  day,  altnough  irregular,  because  made  before  the  term,  and  ex  parte. 

&  Same — Settiiio  Aside  Dismissal — Fatxbnt  of  Costs. 

On  a  motion  by  a  plaintiff  to  set  aside  a  judgment  of  dismissal  on  his  failure  to 
appear,  and  to  restore  the  cause  to  tbe  calendar,  plaintiff  may  properly  be  required 
to  pay  all  the  coats  of  the  action  as  a  condition  of  granting  such  motion  where  de- 
fendant's proceedings  were  regular,  and  plaintiff's  laches  unquestionable,  and  the 
merits  of  the  cause  of  action  appear  doubtful. 

Appeal  from  special  term. 

Action  by  Margaret  A.  Meislahn  against  Richard  Hanken,  as  administrator 
of  Oeorge  W.  Butt,  deceased,  for  services  rendered  to  deceased.  Flaintiff 
appeals  from  so  much  of  the  order  of  tbe  special  term  of  this  court  granting 
her  motion  to  set  aside  the  judgment  and  restore  the  cause  to  the  calendar  as 
requires  her  to  pay  all  the  costs  of  the  action  as  a  condition  of  granting  the 
motion,  and  denies  her  motion  unless  such  costs  are  paid.    Affirmed. 

Argued  before  Daxt,  C.  J.,  and  Bischoff  and  Fbyor,  JJ. 

F.  De  Lysle  Smith,  tat  appellant.     Weekea  Bros.,  for  respondent. 

Dalt.  C.  J.  The  service  by  defendant  of  notice  of  trial  before  the  plain- 
tiff's time  to  reply  had  expired  would  be  irregular;  but  such  irregularity  could 
be  waived,  and  the  retaining  by  plaintiff  of  tbe  notice,  without  objection  or 
delay  in  objecting  or  acquiescence,  would  waive  the  irregularity.  SUUman 
v.  Clark,  2  How.  Pr.  160;  Inauranae  Co.  v.  Kelsey,  IS  How.  Pr.  535;  Johnston 
T.  Bloomer,  3  Edw.  Ch.  828;  Tmst  Co.  v.  Seid,  Id.  414.  Theevidence  of  ac- 
quiesence  in  the  premature  notice  is  conclusive.  When  the  cause  was  first 
at  issue  upon  the  original  pleadings  the  plaintiff's  attorney  served  and  defend- 
ant's  attorney  accepted  a  short  notice  of  trial  for  the  April  term,  in  order  to 
hasten  the  trial  of  the  action  which  delayed  tbe  distribution  of  the  estate,  but 
tbe  plaintiff's  attorney  neglected  to  file  a  note  of  issue  for  the  April  term,  and 
it  was  to  remedy  this  neglect  that  defendant's  attorney  served  the  notice  in 
question  and  filed  a  note  of  issue  for  the  May  term.  Immediately  after  serving 
an  amended  answer  containing  a  counter-claim.  This  notice  of  trial  contained 
a  demand  for  a  preference  in  the  calendar,  the  action  being  against  an  ad- 
miniatratur.    Plaintiff's  attorney  retained  it  without  any  objection,  and  sub- 
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seqnently  served  a  demand  for  a  bill  of  p:irtlculars  of  the  connter-claim,  but. 
without  waiting  for  the  bill  of  particulars,  served  bis  reply  on  May  7th.  The 
cause  was  reached  May  14tb.  All  the  circumstances  show  that  both  parties' 
intended  the  notice  of  trial  and  of  preference  toeffectnat-e  tlieir  joint  purpose, 
tIz.,  an  early  trial,  the  issue  upon  the  counter-claim  to  be  joined  in  the  mean 
time.  Such  an  arrangement  was  valid,  and  the  cause  was  therefore  regularly 
on  the  calendar  for  the  May  term.  The  cause  was  reached  on  May  14th  as  a 
preferred  cause,  pursuant  to  an  order  setting  it  down  for  trial  for  the  lirst 
Monday  of  May.  The  regularity  of  this  order  is  attacked,  because  (1)  it  was 
was  made  before  the  first  Monday,  and  (2)  because  it  was  granted  ex  parte; 
but  the  court  at  trial  term  on  tlie  first  Monday  could  have  set  the  cause  down 
on  that  day  pursuant  to  the  preference  claimed  in  the  notice  of  trial,  and  with- 
«ut  other  notice  to  plaintiff,  (Code,  §  793,)  and  it  virtually  did  so  by  taking 
np  the  case  when  it  was  regularly  reached  upon  the  day  (utlendar  under  the 
order  in  question;  so  that  plaintiff  was  not  prejudiced  thereby.  On  May  14th, 
when  the  cause  was  regularly  reached  in  its  onl^r  as  a  preferred  cause  upon 
the  day  calendar  of  the  trial  term,  the  defendant  appealed,  but  the  plaintiff 
did  not,  and  the  defendant,  waiving  his  counter-claim,  took  a  dismissal  of  the 
complaint.  On  the  same  day  the  defendant  served  a  bill  of  particulars  of  his 
counter-claim,  evidently  anticipating  that  the  plaintiff  would  seek  to  have  the 
default  opened  and  the  cause  restored;  and  in  fact  negotiations  were  com- 
menced by  plaintiff's  attorney  for  that  purpose.  These  culminated  in  aeon- 
sent  by  defendant  to  tire  vacating  of  the  judgment,  provided  plaintiff  served 
at  once  a  proposed  order,  with  notice  of  settlement  not  later  than  June  16tb, 
and  provided  the  judge  sitting  at  trial  term  would  restore  the  case  to  the  day 
calendar,  to  be  tried  forthwith.  A  proposed  order,  with  notice  of  settlement 
for  the  16tb,  was  served  by  plaintiff's  attorney,  but  he  failed  to  appear  on  that 
day,  and  his  default  was  taken,  of  which  he  received  notice  in  writing  the 
next  day.  He  to(^  no  further  steps  in  the  matter  until  the  latter  part  of  Oc- 
tober, when  this  motion  was  made  to  set  aside  the  judgment.  The  estate  in 
the  mean  time  had  been  distributed  by  decree  of  the  surrogate.  The  motion 
was  denied,  unless  the  plaintiff  paid  all  the  costs  of  the  action,  but,  in  case  of 
such  payment,  the  judgment  was  vacated,  and  the  cause  restored  to  the  cal- 
endar for  trial.  As  the  defendant's  proceedings  were  regular,  and  this  motion 
was  in  effect  to  open  a  default,  the  court  had  the  power  to  impose  terms. 
Those  inflicted  were  not  too  severe,  as  the  laches  of  plaintiff  in  moving  was 
unquestioned,  the  defendant  being  an  administrator,  and  it  having  been  con- 
ceded that  he  was  entitled  to  a  speedy  trial.  In  order  to  close  the  estate,  and 
that  that  trial  was  to  have  be&n  had  in  June  previous.  It  was  also  proper 
for  the  court  to  consider  the  peculiar  character  of  the  action,  viz.,  that  it  waa 
brought  by  the  lady  with  whom  the  intestate  had  boarded  for  several  years  im- 
mediately preceding  his  death  to  recover  fbr  washing  his  clothes  for  six  years  at 
S3  per  week;  mending  and  repairing  them  for  the  same  period  at  81  per  week; 
cleaning,  pressing,  and  packing,  and  preserving  his  outer  garments  from 
moth,  etc.,  for  the  same  period,  at  a  cost  of  ^00;  attending  and  caring  fur 
liim  during  bis  illness,  for  which  $250  was  charged;  and,  after  his  death,  for 
use  of  her  bouse  and  the  personal  services  of  her  son,  (whose  claim  was  as- 
signed to  ber,)  for  which  9275  was  charged.  It  was  not  denied  that  deceased 
had  regularly  paid  his  board  every  month  during  the  whole  of  this  period. 
.  Upon  a  careful  examination  of  the  appeal  papers  and  points  urged  by  the  ap- 
pellant the  conclusion  is  easily  reached  that  the  order  is  correct,  and  should  ba 
jifBrmed.    Ofder  affirmed,  with  costs. 
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Brown  et  al.  v.  Waeehan. 
(Common  Pleat  of  New  York  City  and  Countu,  Oeneral  Term.    April  4, 1892.) 

1.  Review  os  Appbal — Scfficibnot  of  EricENoa. 

The  general  term  of  the  New  York  oommon  pleas  has  no  jnrisdlction  to  review  a 
decision  of  the  city  court  of  New  York  on  queatlons  of  fkot. 

2.  Same — Ricosd. 

In  an  action  for  rent,  a  finding  that  defendant  was  evicted  by  the  landlord's  tres- 
pass will  be  presumed  to  have  been  made  upon  sufficient  proof,  when  the  printed 
case  on  appeal  does  not  purport  to  contain  all  the  evidence. 
S,  Baxe — DiBECTiiro  Vebdict. 

Where  the  trial  judge  has  properly  Instructed  the  Jaty,  his  refusal  to  direct  a 
verdiot  will  not  be  reviewed  if  the  record  on  appeal  is  not  certifled  to  contain  aU 
the  evidence. 
4.  Same — Objections  kot  Raised  BsiiOW. 

Alleged  error,  as  to  which  on  the  trial  no  point  was  made  or  exception  taken,  nor 
a  request  for  Instruotions  asked,  will  not  be  considered  on  appeal. 
Bk  SAjn— Obibotions  to  Gvisbbcb. 

An  objection  to  material,  though  perhaps  incompetent,  testimony  as  to  the  own- 
ership of  premises,  on  the  ground  of  immateriality,  is  insufficient. 
&  Bame. 

A  general  objection  to  a  question  calling  for  declarations  of  a  party  as  well  as  a 
stranger,  which  fails  to  dismminate  between  the  admissible  and  inadmissible  evi- 
dence, is  insnfflcient. 
7.  Bake— HAaMi.BSR  Ebkob. 

The  fact  that  the  general  term  of  the  city  court  In  affirming  a  judgment  gave  a 
wrong  reason  therefor  is  no  ground  for  reversal  if  such  affirmation  was  proper. 

Appeal  from  citjr  court,  general  term. 

Action  for  rent  by  Gerald  B.  Brown  and  another  against  Abram  Wakeman. 
Plaintiffs  appeal  from  h  judgment  of  tbe  general  term  of  the  city  court  aflirm- 
ing  a  judgment  for  defendant.  Affirmed.  For  former  report,  see  16  N.  T. 
Supp.  846. 

Argued  before  Dalt.  C.  J.,  and  Bischoff  and  Prtor,  JJ. 

McOall  &  Arnold,  for  appellants.  Wakeman  A  Campbell,  (2*.  B.  Wakt' 
man,  of  counsel,)  for  respondent. 

Pbtos,  J.  Appellants'  main  contention  is  that  the  verdict  was  contrary 
to  the  evidence;  but  on  this  appeal  we  have  no  juilsdiction  to  review  the  de- 
cision of  tlie  court  below  upon  questions  of  fact.  Amstein  v.  Haulenbeek, 
(Com.  Fl.  N.  Y.)  11  N.  Y.  Supp.  701.  And,  as  the  case  does  not  purport  to 
contain  all  the  evidence,  we  are  bonnd  to  assume  that  sufficient  proof  was  ad- 
duced to  support  the  verdict  Amttein  v.  Haulenbeek,  supra;  Rowland  v. 
Hotoland,  20  Hiin,  472;  Sewlng-Maohine  Co.  v.  Best,  (Sup.)  4  N.  Y.  Supp. 
510;  Cheney  v.  Railroad  Co.,  16  Hun,  415,  419;  Murphy  v.  Board,  (Sup.) 
6  N.  Y.  Supp.  99;  Spence  v.  Chambers,  39  Hun,  193, 195.  These  peremptory 
mles  of  appeal  leave  for  consideration  only  such  questions  of  law  as  are  ap- 
parent on  the  record  by  appropriate  exceptions.  The  point  that  the  disturb- 
ance of  defendant's  possession  was  not  by  the  plaintiffs,  but  by  tiie  depart- 
ment of  buildings,  is  not  available  to  appellants,  for  the  reason  that  whether 
tbe  defendant  was  so  molested  in  his  occupitncy  is  concluded  by  the  verdict  on 
conflicting  evidence,  and  by  the  presumption  that  tbe  actual  proof  was  ade- 
quate to  sustain  a  finding  that  defendant's  injury  was  tbe  consequence  of 
plaintiffs'  trespass.  Clearly  and  explicitly  the  court  charged  the  jury  that  the 
defendant  "cannot  maintain  an  eviction  for  the  time  be  may  claim  he  has 
been  denied  the  use  and  occupation  of  the  premises  if  be  retains  them  and 
uses  them;"  and,  again,  that  "a  tenant  cannot  remain  in  possession,  and,  be- 
cause circumstances  exist  which  would  authorize  him  to  leave,  treat  the  matter 
as  though  in  reality  he  had  vacated."  Still,  appellants  impute  error  to  the  re- 
fusal of  tbe  court  to  direct  a  verdict  in  their  favor  "upon  the  ground  that  a 
tenant  cannot  remain  in  possession,  and  then  claim  an  eviction ;"  and  in  sup. 
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port  or  their  contention  they  allege  that  the  evidence  of  defendant's  continued 
possession  was  entirely  without  contradiction.  We  donotsoi'ead  the  evidence 
as  returned,  and,  since  the  record  is  not  cei-tlQed  to  contain  all  the  evidence, 
the  presumption  prevails  thiit  tlie  verdict  was  justified  by  proof  produced,  but 
not  reported.  To  the  proposition  that  the  jury  erred  in  "refusing  to  allow 
the  plaintiff  the  rent  for  the  months  of  February,  March,  and  April,  notwith- 
standing that  the  repaira  were  completed  before  February  1st,-"  it  is  an  all- 
sufficient  answer  that  the  point  was  not  taken  on  the  trial,  and  that  no  request 
for  instructions  or  exception  presents  the  question  for  review.  The  point 
that  "the  judge  erred  in  allowing  hearsay  testimony"  as  to  the  ownership  of 
the  premises  is  untenable  for  two  reasons:  Fint,  the  ground  of  the  objection 
was  that  the  testimony  was  immaterial,  whereas  it  was  material,  though  per- 
haps incompetent;  and,  secondly,  the  question  challenged  called  for  declara- 
tions of  a  party  to  the  action  as  well  as  of  a  stranger,  while  the  objection  was 
general,  and  without  discrimination  between  the  admissible  and  the  inadmis- 
sible evidence.  The  fact,  if  so  it  be,  that  the  general  term  of  the  court  below 
erred  "in  assuming  that  the  repairs  were  made  by  the  plaintiffs,  and  not  by 
the  department  of  buildings,"  is  of  no  consequence;  since  a  wrong  reason  for 
a  right  decision  is  ineffectual  for  its  reversal.  The  trial  court  at  all  events 
did  not  commit  a  like  error.  And  so  of  the  alleged  error  by  the  general  term 
in  "holding  that  the  repairs  were  not  completed  until  May,  1890."  Appel- 
lant's other  exceptions  are  necessarily  involved  in  the  determination  of  those 
already  discussed.  Upon  a  careful  examination  of  the  case  we  find  that  the 
learned  trial  Judge  submitted  the  issues  to  the  jury  in  a  charge  of  unusual 
clearness  and  correctness;  and  our  conclusion  is  that  no  available  error  was 
committed  to  the  prejudice  of  the  appellants.  Judgment  and  order  affirmed, 
with  costs.    All  concur. 


Enqelaob  et  al.  v.  Ratmond. 

(Common  Plem  of  Neva  York  City  and  County,  Oeneral  Term.    April  4, 1898.) 

1.  Abbbst  in  Cnnii  Cases— ArFioAvrr — Sufficienct. 

The  affidavit  to  obtain  an  order  of  arrest  showed  that  defendant  bought  goods 
from  plaintiffs,  representing  the  parchase  to  be  for  a  woman  previously  the  pro- 
prietress of  the  store  bo  which  the  goods  were  sent;  that  defendant  had  married 
ner,  and  thereafter  conducted  the  business  in  her  former  name,  and  the  goods  were 
really  for  himself ;  and  that  he  had  sold  all  the  stock  in  trade,  and  refused  to  pay 
plaiDtifls.  HMi,  that  a  disposal  of  his  property  with  intent  to  defraud  his  cried- 
ftors  was  shown,  such  as  would  sustain  an  order  for  his  arrest 

S.  Same— Vacatino  Order— Review  on  Ai>peai> 

Although  the  order  of  arrest  in  such  case  purports  to  have  been  granted  for  fraud 
in  incurring  the  debt,  and  the  complaint  does  not  set  forth  the  facts  as  to  the  cause 
of  action  in  the  same  way  as  the  affidavit,  if  a  motion  to  vacate  the  order  of  arrest 
is  made  on  the  ground  that  no  cause  of  action  was  shown  and  no  ground  of  arrest 
stated  in  the  papers  on  which  the  order  of  arrest  was  granted,  an  order  denying 
such  motion  will  not  be  reversed  on  appeal,  as  the  appellate  court  can  consider 
only  the  grounds  presented  to  the  court  oelow. 

8.  Sake. 

On  a  motion  to  vacate  an  order  of  arrest  made  on  defendant's  affidavit  denying 
the  grounds  of  arrest  alleged,  where  he  is  contradicted  by  a  further  affidavit  as  to 
admissions  made  by  bim,  the  decision  of  the  city  court  of  New  Tork  on  the  ques- 
tion of  fact  thus  presented  wlU  not  be  reviewed  on  appeal  to  the  court  of  common 
pleas. 

Appeal  from  city  court,  general  term. 

Action  by  George  H.  Engelage  and  George  Liss  against  Warren  Raymond 
for  goods  sold  and  delivered.  Defendant  appeals  from  an  order  of  the  gen- 
eral term  of  the  city  court  affirming  an  order  of  that  court  denying  a  motion 
to  vacate  an  order  of  arrest.     Affirmed. 

Argued  before  Daly,  C.  J.,  and  Bisohoff  and  Prtob,  JJ. 

Stoeeney  &  Cromtaell,  for  appellant.     Edtoard  L.  Frost,  tot  nspondents. 
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Dai.t,  C.  J.  Several  groands  for  vacnting  the  order  of  arrest  are  suggested 
by  the  appellant  in  his  brief,  but  we  are  conlined  to  the  consideration  of 
those  irregularities  enumerated  in  his  notice  of  motion,  and  thus  brought  to 
the  attention  of  the  court  below.  I^ule  37,  and  cases  cited  in  Hun's  Notes. 
Aside  from  the  ansubstantial  objection  that  all  the  papers  on  which  the  order 
of  arrest  was  granted  are  not  specified  in  the  order,  which  is  nut  pressed  in 
the  appellant's  brief,  the  grounds  presented  for  vacating  the  order  are  (1) 
that  no  cause  of  action  in  favor  of  the  plaintiffs  against  the  defendant  is 
shown  by  the  complaint  or  other  papers  on  which  the  order  of  arrest  was 
granted;  (2)  that  do  sufficient  grounds  of  arrest  are  stated  in  said  complaint 
or  other  papers  on  which  said  order  of  arrest  was  granted.  This  specification 
excludes  the  consideration  of  the  objection  that  the  cause  of  action  stated 
in  the  complaint  is  inconsistent  with  the  cause  of  action  stated  in  the  affida- 
vit for  arrest,  held  to  be  a  fatal  objection  to  the  order,  (Oil  Co.  v.  Wood- 
man, 1  Hun,  639;  Wtcker  v.  Harmon,  12  Abb.  Pr.  476;)  or  the  objection 
that  the  ground  of  arrest  stated  in  the  affidavit  or  the  comjilaint  is  dif- 
ferent from  that  recited  in  the  order,  which  might  be  equally  fatal,  (rule 
IS;  Code,  §  568;)  or  the  objection  that  the  complaint  falls  to  state  a  sufficient 
cause  of  action,  as  required  by  section  549  of  the  Code,  (Code,  §  558. )  Upon 
this  appeal  from  the  city  court  we  must  hold  the  defendant  confined  to  his 
own  enumeration  of  irregularities,  and,  if  we  And  that  tlie  complaint  or 
other  papers  on  which  the  order  of  arrest  was  granted  discloses  any  cause  of 
action  in  favor  of  the  plaintiffs  agiiinst  the  defendant,  or  any  ground  of  arrest, 
hold  that  the  motion  to  vacate  the  order  was  properly  denied.  Taking  the 
affidavit  for  arrest  alone,  it  appears  that  the  defendant  bought  goods  to  the 
amount  of  $184.05  from  the  plaintiffs,  representin<;  the  purchase  to  be  for 
one  M.  Pitt;  that  these  goods  were  really  for  defendant;  that  M.  Pitt,  for- 
merly the  proprietress  of  the  store  2257  Amsterdam  avenue,  to  which  the 
goods  were  sent,  liad  become  his  wife  before  the  purchase  of  the  goods,  and 
that  he  condncte<l  the  business  in  her  name  after  the  marriage;  that  he  failed 
to  pay  for  the  goods,  and  witiiin  48  hours  before  the  order  of  arrest  was  ap- 
pli«l  for  had  sold  all  the  stock  in  trade  at  2257  Amsterdam  avenue,  and  re- 
fused to  pay  the  plaintiffs,  saying  to  the  plaintiffs'  salesman,  who  called  upon 
him,  "How  much  do  you  get?"  and,  upon  deponent's  answering,  "$184.05," 
saying,  "Let's  see  you  get  it."  A  purchase  liy  defendant  for  himself,  though 
ostensibly  for  another,  onquestlonabiy  makes  him  liable  for  the  debt,  and  so 
a  goo^- cause  of  action  upon  contract  is  set  forth  against  him;  and  the  sale 
of  his  entire  stock,  and  his  refusal  to  pay  in  the  manner  described,  leads  in- 
evitably to  the  conclusion  that  his  disposal  of  bis  property  was  with  intent 
to  clieat  his  creditors  out  of  their  just  demands.  An  order  of  arrest  may  be 
issued  for  that  cause,  (Code,  g  650,  subd.  2,)  and  although  it  is  not  the  ground 
of  arrest  stated  in  the  order,  which  purports  to  have  been  granted  for  defend- 
ant's fraud  in  incurring  the  debt,  (Code,  §  549,  subd.  4,)  the  defendant  has 
not  made  that  objection  to  the  order,  the  irregularity  he  complains  of  being 
that  the  papers  show  no  ground  of  arrest  whatever.  The  complaint  does  not 
set  forth  the  facts  as. to  the  cause  of  action  in  the  same  way  that  they  appear 
in  the  affidavit,  but  rather  leaves  it  doubtful  whether  the  plaintiffs  do  not  in- 
tend to  pursue  defendant  for  inducing  a  sale  to  M.  Pitt  by  false  representa- 
tions, but  it  may  be  said  that  the  allegations  in  the  complaint  are  consistent 
with  a  claim  against  the  defendant  upon  an  implied  contract.  Assumpsit  lies 
fur  the  value  of  goods  which  adefendant  by  fraud  induced  the  plaintiffs  tosell 
to  an  insolventperson,  and  obtained  subsequently  for  his  own  benefit.  1  Amer. 
&£ng.  Enc.  Law,  884,  note  1.  But,  as  we  have  said,  the  objection  of  inconsist- 
ency between  the  complaint  and  the  affidavit  was  not  taken  by  the  motion. 
The  defendant  would  hold  the  plaiutiffs  strictly  to  all  the  requirements  of 
practice,  and  must  be  held  to  the  same  strictness  himself. 

Upon  the  merits  of  the  case,  as  presented  by  the  affidavits  upon  the  motion 
to  vacate  the  order  of  arrest,  it  is  enough  to  say  that  a  question  of  fact  was 


Digitized  by  VaOOQlC 


366  NEW   YORK   SDPPLEMENT,  TOl.  18.  [C.  P.  N.  Y. 

presented  to  the  city  court  which  it  was  called  npon  to  decide,  and  its  dedsioo 
thereon  is  not  open  to  review  here,  there  being  evidence  of  facta  legitimately 
tending  to  establish  the  conclusion  at  which  the  city  court  arrived.  Morrit 
T.  Talcott,  96  N.  T.  100;  Stringfield  v.  FUld»,  13  Daly,  171.  It  appears* 
from  the  atfldavits  that,  although  defendant  denied  having  purchased  the 
goods  from  the  plaintiffs,  or  liaving  conducted  the  business  ostensibly  carried 
on  by  ills  wife,  or  having  sold  it  out,  he  was  contradicted  by  the  purchaser 
who  Iwaght  it  from  him  two  days  before  the  order  of  arrest  was  issued,  and 
to  whom  he  admitted  that  he  had  owned  it  for  many  months  prerioos.  The 
order  should  be  affirmed,  with  costs.    All  concur. 


Manhxiueb  v.  Stern  et  oL 
(Common  Pleat  cf  New  York  City  and  County,  Qmeral  Term.    April  4, 1898.) 

BaOKiBS— Action  tok  Commissions— Evtdbxob—Kbmobanda. 

At  the  trial  of  an  action  for  oommissioos  on  sales  of  merchandise,  plaintiff  tesU- 
fled  that,  between  June,  1888,  and  September,  1889,  he  effected  sales  to  upwards  of 
60  different  persons,  and  that  at  the  lime  of  each  sale  he  made  a  record  of  the  name  of 
the  purohaaer,  with  the  amount  of  his  porchase,  in  a  book  kept  for  that  purpose, 
and  uiat  without  the  book  he  was  unable  to  state  such  names  and  amounts.  .Heia 
that,  for  the  purpose  of  asoertaininfc  those  psrtloalsrs,  such  memoranda  were  prop- 
erly admitted  In  evidence. 

Appeal  from  city  court,  general  term. 

Action  by  Emanuel  Manbeimer  against  Solomon  Stern,  Moses  Stem,  and 
Bernard  Pasternak  for  commissions  on  sales  of  merchandise.  Defendants  ap- 
peal from  a  judgment  of  the  general  term  of  the  city  court  affirming  a  judg- 
ment  for  plaintifC  entered  npon  the  verdict  of  a  jury,  and  an  order  denying  a 
motion  for  a  new  trial.    Affirmed. 

Argued  l>efore  Daly,  C.  J.,  and  Bisohoff,  J. 

A.  H.  Berriok,  for  appellants.  Max  Altmayer,  (David  Lmentritt,  at 
counael,)  for  respondent. 

Bisohoff,  J.  As  the  case  does  not  purport  to  contain  all  the  evidence 
taken  npon  the  trial,  its  sufficiency  to  sustain  the  verdict  must  be  presumed, 
and  is  not  now  liefore  ns  for  review.  Anisteiti  v.  Haulenbeek,  (Com.  Pi. 
N.  Y.)  11  N.  Y.  Snpp.  701;  Aldndge  v.  Aldridge,  120  N.  Y.  614.  616, 
24  N.  £.  Bep.  1022.  It  remains,  therefore,  for  us  to  notice  tl>e  only  excep- 
tion urged  for  leversal.  The  action  was  brought  to  recover  a  balance  for 
commissions  alleged  to  have  accrued  to  plaintiff  upon  sales  of  merchan- 
dise effected  by  him  under  a  contract  of  employment  with  the  defendants,  and 
under  the  issues  created  by  the  pleadings  it  was  incumbent  upon  plaintiff  to 
prove  the  several  sales  alleged  to  have  been  effected  by  him.  On  the  trial  he 
testified  that  between  June  22, 1888,  and  September  15, 1889,  he  effected  sales 
to  upwards  of  60  different  persons;  that  at  the  time  of  each  sale  he  made  a 
record  of  the  name  of  the  purchaser,  with  the  amount  of  bis  purchase,  in  a 
book  kept  for  that  purpose;  and  that  he  was  unable,  without  the  book,  to 
state  the  names  of  the  several  purchasers,  and  the  amounts  of  their  respect- 
ive purchases.  The  book  was  produced,  and  the  entries  therein  were  offered 
and  received  in  evidence,  under  objection  of  defendants'  counsel  respecting 
their  competency,  as  an  auxiliary  to  the  witness'  testimony,  and  for  the  pur- 
pose of  ascertHining  the  names  of  the  several  alleged  purchasers,  and  the 
amounts  of  their  respective  purchases,  and  not  to  establish  the  fact  of  the 
several  sales  claimed  to  have  been  effected,  or  that  the  witness  effected  such 
sales.  That,  under  the  circumstHnces  mentioned,  a  memorandum  made  by 
the  witness  may  be  iidmitted  in  evidence,  is  well  settled  by  authority,  (Halsey 
V.  Sinsehaugh,  15  N.  Y.  485;  Rusatll  v.  Railroad  Co.,  17  N.  Y.  136.  188; 
tiny  V.  Mead,  22  N.  Y.  462;  Howard  v.  McDonough,  77  N.  Y.  592;  Pack  v. 
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VaUntine,  94  N.  Y.  569,  571;  WiUon  t.  RaUroad  Co..  114  N.  Y.  487,  496. 
21  N.  £.  Rep.  1015;)  but.  were  tliat  not  ao,  we  should  inollne  to  the  view 
that,  for  the  purposes  mentioned,  it  Is  not  error  to  admit  the  memorandum,  as 
under  a  contrary  rule,  unless  In  the  case  of  a  person  possessed  of  an  abnorraHlly 
acute  memory,  justice  mlgiit  be  defeated  where  the  demand  for  which  recov- 
ery is  sought  covers,  as  in  the  present  case,  a  multiplicity  of  transactions 
witli  as  many  different  persons,  the  recollection  of  the  particulars  of  witidi  is 
beyond  the  ordinary  bounds  of  human  possibility. 
Judgment  afiSrmed,  with  costs. 

In  re  Pattehson's  Will. 
{Common  PUaa  of  Vfmo  YatH  City  and  Countv,  SvaAcU,  Term.    Jannary  19, 1883.) 

Wiu«—Pbobats— Trial  ih  Commok  Pleas— Poweb  of  Judob. 

Where  issues  of  fact  in  a  proceeding  for  the  probate  of  a  will  are  sent  to  the  oonrt 
of  commoo  pleas  for  trial  by  jury,  (Code  Cirll  Froa  %  3688,)  the  jndge  before  whom 
■Dch  issues  are  tried  has  do  authority  to  make  an  order  for  the  production  of  wit- 
nesses nader  section  2818,  which  provides  thafany  party  who  contests  the  probate 
of  a  will  may,  by  notice  Bled  with  the  surrogate  at  any  time  before  proofs  are 
closed,  require  the  examination  of  all  the  subscribtng  Mritnesses  to  a  wntten  will, 
or  of  any  other  witnesses  whose  testimony  the  surrogate  is  satisfied  may  be  ma- 
terial." 

Proceeding  by  George  Vf.  Patterson  for  the  probate  of  the  will  of  John  Pat- 
terson, deceived.  Proponent  moves  to  vacate  an  order  of  a  judge  of  the  court 
of  common  pleas,  requiring  proponent  to  produce  for  examination  certain 
witnesses.  Motion  granted.  For  former  reports,  see  IS  N.  Y.  Supp.  468; 
16  N.  Y.  Supp.  146.  See,  also,  8  N.  Y.  Supp.  872;  10  N.  Y.  Supp.  303;  16 
N.  Y.  Supp.  171. 

Henry  Hoyt  and  Christian  ff.  MoriU,  for  proponent.  Booraem,  Hamil- 
ton &  Beokett,  for  contestants. 

Dalt,  0.  J.  The  proceeding  for  tlie  probate  of  this  will  ts  now  in  this 
eonrt,  pursuant  to  an  order  of  tiie  general  term  of  the  supreme  court  of  this 
district,  (IS  N.  Y.  Supp.  463,)  which  reversed  the  decree  of  the  surrogate  ad- 
mitting said  will  to  probate,  and  directed  the  issues  to  be  tried  by  a  jury  in 
this  court,  (Code,  §  2588.)  The  contestants  applied  for  and  obtained  from  a 
judge  of  this  court,  on  January  12,  1892,  an  order  such  as  the  surrogate  is 
authorized  to  make  under  section  2618  of  the  Code,  for  the  production  of  wit- 
nesses, and  the  proponent  now  moves  to  set  aside  such  order  on  the  grounds: 
(1)  Tliat  a  judge  of  this  court  lias  no  power  to  mal<e  such  an  order;  and  (2) 
that  the  surrogate  has  already  made  an  order  under  said  section.  The  section 
in  question  provides  that  "any  party  who  contests  the  probate  of  a  will  may, 
by  a  notice  filed  with  the  surrogate  at  any  time  before  proofs  are  closed,  re- 
quire the  examination  of  all  the  subscribing  witnesses  to  a  written  will,  or  of 
any  other  witnesses  whose  testimony  the  surrogate  is  satisfied  may  be  ma- 
terial; in  which  case  hII  such  witnesses  who  are  within  the  state,  and  compe- 
tent and  able  to  testify,  must  be  so  examined."  When  the  proceeding  for 
the  probate  of  this  will  was  originally  before  the  surrogate,  the  contestant 
filed  a  written  notice  pursuant  to  said  section,  requiring  the  examination  of 
certain  witnesses,  and  the  surrogate  made  an  order  requiring  proponent  to 
produce  them,  and  examine  them  when  so  produced,  it  is  now  contended 
by  the  contestants  that  upon  the  trial  of  the  issues  before  the  jury  the  same 
witnesses  must  be  examined,  and  that  it  is  the  duty  of  this  court,  acting  in 
place  of  the  surrogate,  to  require  their  production  by  the  proponent  of  the 
will.  Acting  under  this  view,  the  contestant'  has  filed  written  notice  in  this 
court,  and  obtained  the  ea;  parte OT<ier  of  a  judge  requiring  the  proponent  to 
produce  such  witnesses,  and  it  is  that  order  which  the  proponent  asks  this 
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court  to  vacate.  It  has  been  held  by  the  surrogate  that  a  will  cannot  be  ad- 
mitted to  probate  until  the  production  aud  examination,  under  seclion  2618, 
of  witnesses  whom  he  deemed  to  be  materiaL  Rollins,  S.,  in  Re  MoGovem,  8 
N.  Y.  St.  Bep.  782.  But  in  the  same  case  the  surrog-ate  decided  he  had  no  power 
to  make  an  order  under  that  section  after  proceedings  lor  probate  had  been  re- 
moved to  the  court  of  common  pleas  pursuant  to  section  2517  of  tlie  Code; 
and  that  the  materiality  of  the  witnesses  must  be  determined,  if  at  all,  by  the 
latter  tribunal.  When  the  question  came  up  in  this  court  it  was  held  that 
we  had  no  power  to  make  the  order.  Allen,  J.,  in  Re  McGovem,  Special 
Term,  April,  1887.'  The  reason  given  by  the  learned  judge  was  that  when 
the- legislature  provided  for  a  trial  in  this  court  it  is  to  be  presumed  that  it 
intended  that  such  trial  was  to  be  conducted  according  to  the  rules  and  prac- 
tice which  prevail  in  this  court  in  the  trial  of  issues  uf  fact  in  other  causes, 
and  that  the  examination  allowed  by  section  2618  is  one  within  the  exclusive 
jurisdiction  of  the  surrogate,  and  should  have  been  asked  for  when  the  pro- 
ceeding was  pending  before  him.  It  may  fairly  be  inferred  from  the  opin- 
ion of  the  late  Judge  Allen  that  in  his  view  an  order  made  by  the  surrogate 
when  the  proceeding  for  probate  was  before  him,  for  the  production  of  wit- 
nesses whom  he  deemed  material,  would  be  effectual,  after  the  removal  of  the 
proceeding  to  ttiis  court,  to  require  the  proponent  to  produce  such  witnesses. 
If  this  decision  be  correct,  then  the  contestants  do  not  need  the  order  they 
have  obtained  from  a  judge  of  this  court,  because  the  suiTogate,  when  he  bad 
jurisdiction,  made  an  order  to  the  same  effect,  and  snch  order  is  stiU  opera- 
tive, notwithstanding  the  trial  is  now  in  this  court;  but  I  am,  of  course, 
bound  to  follow  that  decision,  and  to  hold  that  this  court  has  no  power  to 
make  the  order.     Motion  to  vacate  order  of  January  12, 1892,  granted,  with 

810  costs  to  proponent,  to  abide  event. 

• 

■Not  reported.  * 
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Sntdeb  t).  Brooeb. 

{Supreme  Court,  Qeneral  Term,  Fifth  Department    April  18, 1893.; 

Bbtoppbl  in  Pais — Failvrs  to  Assert  Claim. 

FlaiDtifl,  one  of  the  admlDistrators  of  her  deceased  husband's  estate,  together 
with  defendant,  the  other  administrator,  made  an  inventory  of  the  estate,  and  in- 
cluded therein  some  property  belonging:  to  platntUt,  who,  at  the  time,  informed  de- 
fendant of  her  claim,  and  always  afterwards  insisted  on  it  to  him.  Defendant 
afterwards  sold  the  property  in  question  as  part  of  decedent's  estate.  Held,  that 
plaintiff  was  not  estopped,  after  a  final  settlement  of  the  estate,  to  sue  defendant 
for  the  price  of  such  property,  as  she  did  no  act  which  led  defendant  to  do  anything 
or  Incur  any  obligation  which  he  would  not  otherwise  hare  done  or  Incurred. 

Appeal  from  Allegany  county  court. 

Action  by  Marena  Snyder  against  William  P.  Brooks  for  money  had  and 
received  by  defendant  tu  use  of  plaintifT,  being  amount  of  proceeds  oC  sale  of 
a  cow  belonging  to  plaintitC.  Judgment  was  given  fur  plaintiff,  from  which 
defendant  appealed  to  the  county  court.  Judgment  reversed.  Plaintiff  now 
appeals.     Reversed. 

Argued  before  Dwight,  P.  J.,  and  Macomber  and  Lewis,  JJ. 

H.  H.  Relya,  for  appellant.    Frank  Harding,  for  respondent. 

Macouber.  J.  This  action  was  originally  begun  in  a  court  of  a  Justice  of 
the  peace  to  recover  for  moneys  had  and  received  l>y  the  del'endant  to  the  use 
of  the  plaintiff,  being  the  amount  of  the  proceeds  of  the  sale  uf  a  cow  belong- 
ing to  plaintiff.  Evidence  liefore  the  justice  was  given  showing  that  the  cow 
in  question  belonged  to  the  plaintiff.  The  plaintiff  and  defendant  were  the 
administrators  of  the  estate  of  one  David  C.  Hopkins,  deceased,  the  latter 
being  the  husband  of  the  plaintiff  at  the  time  of  his  death.  Tliis  cow  was 
put  in  the  inventory  of  the  estate  by  the  defendant,  but  the  plaintiff  informed 
the  latter,  at  the  time,  that  the  cow  belonged  to  her.  ^Nevertheless  the  plain- 
tiff, together  with  the  defendant,  verified  the  inventory,  and  the  cow  was 
sold,  together  with  other  property,  at  a  public  aucjiion,  and  the  defendant  re- 
ceived for  her  S13.5U  at  such  sale.  The  learned  county  judge,  in  reversing 
the  judgment  of  the  justice,  put  his  decision  upon  the  ground  that  it  would 
be  gn)ss  injustice  to  allow  the  plaintifT  to  waive  the  claim  after  so  long  a  time, 
and  have  the  estate  of  her  husband  increased  by  the  amount  received  for  the 
cow,  after  a  final  settlement  of  the  estate,  when  the  defendant  has  no  chance 
to  reimburse  himself,  or  get  a  further  adjustment  of  liis  accounts.  But  we 
do  not  understand  tliat  there  is  any  principle  of  estoppel  in  the  facts  disclosed 
which  could  be  applicable  to  this  case.  The  plaintiff  evidently  was  not  well 
acquainted  with  the  mode  of  conducting  the  business  in  the  surrogate's  court, 
though  the  defendant  apparently  was.  She  did  no  act  whicli  led  the  defendant 
into  doing  anything,  or  incurring  any  obligation,  which  he  would  not  have  done 
or  incurred  except  for  such  acquiescence.  He  admits  that  the  plaintiff  told  him 
that  the  cow  was  hers,  and  then  he  advised  her  not  to  insist  upon  ber  claim.  But 
she  did  insist  upon  it,  as  to  the  defendant,  consistently.  For  this  reason  we 
think  that  the  judgment  of  the  county  court  should  be  reversed,  and  that  of  the 
justice  affirmed.  Moreover,  we  think  there  was  some  misapprehension  on  the 
part  of  the  county  judge  of  the  testimony  of  the  defendant.  The  latter  testi- 
fied that,  when  a  demand  for  the  proceeds  of  the  sale  was  made  upon  him,  he 
then  had  in  his  hands  sufficient  moneys  to  pay  the  same,  which  fund  had  been 
realized  from  the  sale  of  real  estate  of  the  decedent  for  the  payment  of  debts. 
There  is  another  question  in  the  case,  not  considered  by  the  learned  county 
judge,  relating  to  testimony  touching  the  declaration  of  the  deceased,  to  the 
effect  that  the  cow  did  not  belong  to  him.  But  we  deem  this  not  of  sufficient 
moment  to  cause  a  reversal  of  the  judgment  of  the  justice,  because  there  was 
other  and  satisfactory  evidence  establishing  the  fact  of  ownership  in  the  plain- 
tiff. Indeed,  there  is  no  evidence  in  ihe  case  seriously  controverting  that 
•".ISN.Y.s.no.e— 24 
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fact;  and  consequently,  there  being  no  estoppel,  the  plaintiff  had  a  right  to 
rncover  the  money.  Judgment  of  tlie  county  court  reversed,  and  tliat  of  the 
justice  of  ttie  peace  affirmed,  with  costs  in  both  courts.    AU  concur. 


People  v.  Colgbovii. 

(Supnme  Court,  Oeneral  Term,  Fifth  Departnunt.    AprU  18,  ISOL) 

Appbil  IK  Babtardt  Prooebdinos — Time  ot  Takika. 

Bastardy  proceedings  belag  of  a  criminal  character,  defendant  cannot  be  sranted 
a  new  trial  for  newly-discovered  testimony,  where  he  fails  to  make  his  application 
therefor  within  one  year  from  the  previous  trial;  CodeCrim.  Froc.  HiBo.iK,  as 
amended  by  Laws  1887,  c.  634,  providing  that  such  application,  in  criminal  cases, 
must  be  made  within  one  year. 

Appeal  from  conrt  of  sessions,  Livingston  county. 

Nathan  Colgrove  was  convicted  of  bastardy,  and  appeals  from  an  order  de- 
nying him  a  new  trial.    Affirmed. 
Argued  before  Dwiobt,  P.  J.,  and  Macomber  and  LewI8>  JJ. 
B.  H.  Relya,  for  appellant.    L.  O.  Reed,  for  the  People. 

Macomber,  J.  The  order  of  filiation  was  made  against  the  defendant  by 
Justices  of  the  peace  of  Livingston  county  on  the  4th  day  of  Decemlwr,  1S88. 
That  conviction  was,  on  appeal,  affirmed  by  the  court  of  sessions,  where  a 
new  trial  was  had,  and  such  determination  of  the  court  of  sessions  was  af- 
firmed by  the  general  term  of  this  court  in  January,  1891.  14N.  Y.Sapp.  948, 
mem.  Soon  after  the  decision  of  this  court  a  motion  for  a  new  trial  was  made 
in  the  court  of  sessions  upon  the  ground  of  newly-discovered  evidence.  The 
court  did  not  look  into  the  papers  offered  on  such  luotlon,  but  upheld  the  ob- 
jection made  by  the  district  attorney  that  the  application  had  been  made  too 
late,  and  that  that  court  had  no  power  to  grant  the  relief  asked  for.  From 
the  order  entered  on  that  decision  this  appeal  is  taken.  By  section  465  of  the 
Code  of  Criminal  Procedure,  when  it  is  made  to  appear  by  affidavit  that,  upon 
another  trial,  the  defendant  can  produce  evidence  such  as,  if  liefore  received, 
would  probably  have  changed  the  venlict,  a  new  trial  may  be  granted,  pro- 
vided such  evidence  has  been  discovered  since  the  trial,  is  not  cumulative, 
and  a  failure  to  produce  it  on  tlie  trial  was  not  owing  to  want  of  diligence. 
By  section  466  of  that  Code,  such  application  must  be  made  within  one  year. 
This  provision  of  the  statute  seems  to  be  conclusive  against  the  appellant  in 
this  instance,  unless,  as  is  contended  for  l>y  his  counsel,  the  case  is  not  of 
a  criminal  nature,  and  falls  within  the  provisions  of  the  Code  of  Civil  Pro- 
cedure, where  there  seems  to  be  no  such  limitation  as  to  the  time  in  which  an 
application  of  this  nature  must  be  made.  In  the  case  of  Penple  v.  Carney, 
29  Hun,  47,  it  was  held  that  proceedings  of  this  character  were  criminal,  and 
not  civil;  and  that  the  provisions  of  tlie  Code  of  Civil  Procedure,  as  they  then 
stood,  relative  to  appeals,  had  no  application  to  appeals  in  bastardy  proceed- 
ings, but  that  such  proceedings  can  only  be  reviewed  by  a  common-law  writ 
of  certiorari.  The  power  vested  in  the  court  of  sessions  is  derived  solely 
from  the  statute,  and  no  common-law  power  in  that  court  can  be  resorted  to, 
in  order  to  enable  it  to  grant  a  new  trinl  under  these  circumstances.  For 
this  reason  we  think  the  order  appealed  from  should  be  alBrmed.  There  are 
other  reasons  why  this  conclusion  would  be  reached,  but  it  is  not  deemed 
necessary  or  advisable  to  state  them,  for  we  think  that  the  court  of  sessions 
placed  its  decision  upon  the  proper  ground.  It  follows  that  the  order  ap- 
pealed from  should  be  affirmed.  Order  appealed  from  affirmed,  and  the  cue 
remitted.    All  concur. 
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Manhattan  Electric  Light  Co.,  Limited,  v.  Harlem  Liohtino  Co. 

et  al. 

(Supreme  Court,  Oenerdl  Term,  Fl/r»t  Departmeat.    Pebniary  18, 1893.) 

1.  JjMVixynov — Vioi.ation — Ettsbkob. 

The  H.  Co.  obtained  a  Judgment  against  the  H.  Ca  for  a  large  amount,  Mid  a 
ereditor  of  the  H.  Co.  filed  an  intervening  petition,  attacking  the  judgment  as  col* 
laslve  and  fraudulent.  Af tertrardB  an  order  was  entered  by  consent  of  all  parties 
that  all  proceedings  to  enforce  the  judgment  should  be  staved  until  the  coming  in 
of  a  referee's  report.  After  the  entry  of  this  order  the  directors  of  the  H.  Ca 
passed  a  resolution  that  certain  of  its  mortgage  bonds  be  deUvered  to  the  M.  Co. 
as  security  for  its  judgment.  Held,  that  the  hypothecation  of  the  bonds  in  ques- 
tion was  a  Tiolation  of  the  staying  order,  and  that  the  M.  Co.  and  directors  of  the 
H.  Co.  were  properly  adjudged  to  be  in  contempt.    Van  Bbunt,  F.  J.,  dissenting. 

Sl  8ahb — Etidbnob. 

The  fact  that  the  H.  Co.  was  Indebted  to  the  M.  Co.  In  a  further  sum  not  em- 
braced in  the  judgment  in  question,  and  intended  also  to  be  secured  by  the  hypoth- 
ecation of  the  bonds,  was  no  excuse  for  the  violation  of  the  order. 

Appeal  from  special  term,  New  York  county. 

Action  by  tlie  Manhattan  Electric  Ugbt  Company,  Umited,  against  tlie 
Harlem  Lighting  Company  and  Levi  L.  Cans.  From  an  order  denying  plain- 
ti£F'8  motion  to  rescind  an  order  punishing  it  and  others  for  contempt,  plain- 
tiff and  sach  others  appeal.     Affirmed. 

The  opinion  of  the  coart  below  was  delivered  by  Mr.  Justice  Lavbencb, 
as  tollows:  "Tbe  order  of  the  special  term,  made  by  Mr.  Justice  Babrett, 
provided  that  *  all  proceedings  for  the  collection  and  enforcement  of  the  said 
jndgment.  and  all  proceedings  in  which  the  said  Judgment  is  used  as  a  basis 
or  foundation,  shall  be  stayed  until  tlie  coming  in  of  the  report  of  the  said 
referee,  and  until  the  service  of  a  notice  of  the  entry  of  the  order  or  judgment, 
made  upon  the  said  referee's  report;  the  costs  of  the  proceeding  and  reference 
to  abide  the  final  result  of  such  reference,  and  of  the  order  or  judgment  en- 
tered upon  the  report  of  the  said  referee.'  Kotwithstanding  the  provisions 
of  the  order,  the  directors  of  the  Harlem  Ligliting  Company,  on  the  28th  day 
of  September,  1891,  passed  a  resolution  that  •  the  secretary  be  authorized  to 
deposit  two  hundred  (200)  of  the  second  mortgage  bonds,  one  thousand  dol- 
lars (81,000)  each,  of  tlie  Harlem  Lighting  Company,  with  the  Manhattan 
Electric  Light  Company,  Limited,  as  security  for  the  claim  due  by  the  Har- 
lem Lighting  Company  to  the  Manhattan  Company;  but  no  sales  of  bonds 
shall  be  made  on  account  of  such  indebtedness  without  the  express  assent  of 
the  directors  of  tbe  Harlem  Lighting  Company  until  the  amount  due  the 
Manhattan  Electric  Light  Company,  Limited,  shall  finally  be  judicially  deter- 
mined. When  such  amount  is  judicially  determined,  the  said  bonds  may  be 
sold,  but  only  at  public  sale,  after  due  notice  of  thirty  days.'  It  seems  to  me 
idle  to  say  that  the  passage  of  that  resolution,  and  the  action  taken  thereun- 
der, cannot  be  regarded  as  violations  of  tbe  order  of  the  special  term.  Even 
if  the  transfer  of  the  bonds  of  the  Harlem  Company  into  the  treasury  of  the 
Manhattan  Company  was  not  a  direct  proceeding  for  the  collection  of  the 
judgment,  it  certainly  was  a  proceeding  for  its  ultimate  enforcement,  and  a 
proceeding  of  which  the  judgment  was  the  basis  and  foundation.  The  fact 
that  the  resolution  provided  that  no  sales  of  tbe  bonds  should  be  made  on 
account  of  such  indebtedness,  without  the  express  assent  of  the  directors  of 
the  Harlem  Company,  until  tbe  amount  due  the  Manhattan  Electric  Light 
Company,  Limited,  shall  finally  be  judicially  determined,  does  not  mitigate 
the  contempt  of  the  order  of  the  court.  The  Harlem  Company  may  at  any 
moment  give  its  consent  to  the  sale,  and,  under  the  resolution,  the  consent 
of  the  conipany,  and  not  the  order  of  the  court,  will  determine  whether  the 
bonds  shall  be  sold  to  pay  the  alleged  fraudulent  judgment,  or  whether  such 
sale  shall  be  deferred  until  the  report  of  the  referee  has  been  made  and  con« 
firmed.    The  object  and  intent  of  the  order  of  Mr.  Justice  Babbett  undoubt- 
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ediy  was  to  preserve  the  exact  status  of  the  parties  tis  it  existed  when  the 
stipulation  was  signed  and  tlie  order  made.  Tiiat  o!.>jevt  and  intention  should 
not  be  defeated  l;y  th"  resulution  of  September  28,  1891.  before  referred  to. 
I  iim  of  tlie  opinion  that  the  resolution  under  consideration  was  in  violation 
of  the  order  of  July  31,  1891,  and,  unless  the  bonds  are  immediately  restored 
to  the  treasury  of  the  Harlem  Ciompany,  and  the  resolution  aforesaid  re- 
scinded, this  motion  will  be  granted,  with  costs.  Settle  the  order  on  two 
days'  notice." 

Argued  before  Van  Beunt,  P.  J.,  and  Patterson  and  O'Brien,  JJ. 

Uoadly,  Lauterbach  &  Johnson,  (Nathaniel  Myers  and  Wm.  N.  Cohen, 
of  counsel,)  for  appellants.  Ditttnhoefer  &  Berber,  (A.  J.  Dittenho^er  and 
David  Qerber,  of  counsel,)  for  respondents. 

O'Brien,  J.  On  June  11.  1891,  the  plaintiff  obtained  by  default  a  judg- 
ment against  the  defendant,  the  Harlem  Lighting  Company,  for  the  sum  of 
$142,802.43.  In  July,  1891,  Levi  L.  Cans,  claiming  that  this  judgment  was 
collusive  and  fraudulent,  petitioned  this  court  to  be  allowed  to  Intervene  as 
a  defendant,  and  contest  the  claim  on  which  the  judgment  was  based.  On 
July  29th,  by  an  agreement  drawn  by  the  attorneys,  it  was  stipulated  that 
this  petition  be  granted;  that  then  this  cause  be  referred;  and  that  mean- 
wliile  no  proceeding  to  enforce  the  judgment  should  be  taken.  Pursuant  to 
this  stipulation,  an  order  was  entered  making  Cans  a  party  defendant,  refer- 
ring the  Issues  to  a  referee,  and  further  ordering  and  directing  that  all  pro- 
ceedings for  the  collection  and  enforcement  of  said  judgment,  and  all  pro- 
ceedings in  which  the  said  judgment  should  be  used,  as  a  basis  or  foundation, 
be  stayed  until  the  coming  In  of  the  referee's  report.  On  September  28th 
the  individual  appellants,  as  the  board  of  directors  of  the  Harlem  Company, 
passed  a  resolution  authorizing  the  secretary  to  deliver  $200,000  of  the  second 
mortgage  bonds  to  the  Manliattan  Company,  as  collateral  security  for  the 
payment  of  claims  due  the  latter  by  the  former  company,  but  providing  that 
the  same  should  not  be  sold  until  the  amount  due  the  Manhattan  Company 
should  finally  be  judicially  determined.  It  is  asserted  that,  In  addition  to  the 
claim  which  was  made  the  basis  of  the  judgment,  the  plaintiff,  as  against  the 
Harlem  Company,  had  another  claim,  amounting  to  $50,000,  which  had  ac- 
crued between  April  1  and  September  80,  1891.  As  some  stress  has  been 
placed  upon  this  circumstance  of  the  existence  of  this  indebtedness  of  $50,000, 
it  becomes  necessary  to  briefly  refer  to  the  explanation  given  by  the  appellants 
of  the  purpose  sought  to  be  effected  by  the  delivery  of  the  $200,000  in  bonds 
of  the  defendant  company. 

Mr.  Bernheim,  in  his  affidavit,  states  that  said  resolution  was  made  by 
deponent,  and,  as  he  verily  believes,  seconded  by  Dr.  Hochheimer,  and  passed 
by  the  directors  voting  therefor,  for  the  purpose  not  only  of  securing  the 
claim  which  formed  the  basis  of  the  judgment,  but  the  claim  which  liiul  ac- 
crued from  April  1,  1891.  Again,  he  says:  "The  intent  was,  as  the  reso- 
lution expressly  provides,  to  secure  the  entire  claims  due  to  the  Manhattan 
Company,  (buth  in  suit  and  not  in  suit,)  when  it  stiould  be  finally  judir:ially 
determined  what  the  amount  due  was,  and  for  the  purpose  of  settling  accounts 
between  the  Harlem  and  Manhattan  companies  by  the  sale  of  the  collateral, 
and  thus  avoid  the  issue  of  an  execution  upon  any  judgment."  Subsequent 
to  the  passage  of  the  resolution  of  September  a  motion  was  made  to  punish 
plaintiff  and  the  individual  appellants  for  contempt,  on  the  ground  that  this 
conditional  hypothecation  of  bonds  was  a  violation  of  the  order  entered 
under  the  stipulation.  The  order  appealed  from  compelled  the  appellants 
either  to  deliver  the  $200,000  of  bonds  held  by  them  as  collateral  security,  and 
cause  a  rescission  of  the  Harlem  Company's  resulution,  authorizing  the  hypoth- 
ecation of  the  bonds,  and  to  pay  respondents  $10  costs  of  motion,  or  be  cora- 
mltteU  for  contempt  until  they  did  so,  coupled  with  the  obligation  of  paying 
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a  fine  of  $250,  or  spending  five  days  in  the  county  jail,  and  paying  $10  costs 
of  motion.  The  xppellants  comitlied  witli  tbe  order  by  redelivering  the  bonds, 
and  liaving  the  resolution  of  tbe  Harlem  Company  rescinded.  It  will  thus  be 
seen  that  tbe  order  made  and  now  appealed  from,  and  tbe  action  taken  tliereon 
by  tlie  appellants,  were  to  restore  matters  to  the  siime  condition  in  which  they 
were  prior  to  the  delivery  of  the  8200,000  in  bonds.  We  might  be  content — 
it  being  fair  and  just — to  leave  tlie  parlies  wlieie  Ibe  order  lias  placed  them; 
but  it  is  insisted  tliat  tbe  learned  judge  below  erred  in  making  the  order,  and 
that  as  H  matter  of  right  they  are  entitled  to  have  the  order  appealed  from 
reversed.  We  do  not  agree  with  this  view,  and  In  giving  our  reasons  there- 
for we  need  add  but  little  to  what  has  been  so  well  stated  by  tlie  learned  judge 
below  in  bis  opinion.  We  are  not  called  upon  for  the  purpose  of  aiding  the 
appellants  to  draw  distinctions  between  the  force  and  effect  of  injunction 
orders,  properly  so  called,  and  orders  staying  proceedings ;  nor  are  we  to  here 
determine  as  to  the  right  or  propriety  of  the  order  staying  proceedings  the 
terms  of  which  were  fixed  by  the  parties,  and  not  by  tlie  court.  After  the 
defendant  Gans  had  presented  his  petition,  and  obtained  his  order  to  show 
cause,  for  tbe  purpose  of  staying  all  proceedings  to  enforce  tbe  judgment, 
upon  tbe  ground  that  it  was  collusive  and  fraudulent,  tbe  appellants,  through 
their  counsel,  entered  into  a  formal  stipulation,  which  was  the  basis  of  tbe 
order  granting  such  stay  of  proceedings.  We  regard  it  as  entirely  immatelial 
as  to  whether  there  was  an  additional  claim  of  $50,000  doe  by  the  defendant 
or  not,  for,  in  view  of  what  has  already  been  said,  it  is  evident  that  the  $200,- 
000  of  bonds  were  given  to  secure  also  tbe  claim  which  was  the  bHSis  of  tbe 
judgment,  and  which  by  the  order  was  stayed.  If,  therefore,  it  was  a  viola- 
tion of  the  terms  of  the  order  to  deliver  tbe  bonds  as  security  for  the  claim 
npon  which  tbe  judgment  was  based,  it  is  entirely  immaterial  whether  or  not 
there  was  some  other  claim  for  which  some  of  the  bonds  were  also  delivered. 
The  appellants,  in  justification,  insist  that  there  was  no  violation  of  the  spe- 
cific terms  of  the  order,  and  that  in  what  they  did  they  acted  in  good  faiih, 
under  the  advice  of  counsel.  This  latter  circumstance,  that  the  stipulation, 
which  in  effect  was  embodied  in  tbe  order,  was  carefully  drawn  by  counsel, 
points  out  a  distinction  which  we  think  should  be  taken  between  a  case 
such  as  this  is  and  cases  cited  by  appellants,  where  the  courts,  being  satisfied 
that  there  was  no  willful  disobedience  of  its  order,  and  where  the  order  itself 
was  ambiguous  or  doubtful,  and  fairly  capable  of  two  constructions,  one  con- 
sistent with  the  person's  innocence  of  any  intentional  disrespect  to  the  court, 
have  seized  upon  snch  circumstances  as  tbe  doubt  and  ambiguity  or  double 
construction  to  be  placed  upon  the  terms  of  the  order,  for  the  purpose  of  reliev- 
ing one  from  the  punishment  that  must  follow  an  adjudication  for  contempt. 
Here,  however,  where  tbe  parties  by  their  counsel  have  entered  into  a  stipu- 
lation, upon  which  an  order  has  been  made,  its  terms  should  be  construed  as 
the  parties  themselves  undoubtedly  intended,  at  tbe  time  the  order  was  made, 
tbey  should  be  construed. 

We  think  that  there  was  a  clear  manifest  violation  by  tlie  appellants  of  the 
order  staying  proceedings.  This  order  provided  "that  all  proceedings  for  the 
collection  and  enforcement  of  said  judgment,  and  all  proceedings  in  which 
the  said  judgment  is  used  as  a  basis  or  foundation,  be  stayed  until  tbe 
coming  in  of  tbe  said  referee's  report,"  etc.  The  suggestion  now  made,  that 
the  bonds  were  delivered  not  to  secure  the  judgment,  but  the  claim  due  the 
Manhattan  Company,  should  not  be  entertained,  for  the  reason  that,  the  claim 
having  been  merged  in  the  judgment,  there  existed  no  longer  a  claim  other 
than  the  judgment,  which  was,  under  the  stipulation,  allowed  to  stand  as 
security.  It  must  he  remembered,  moreover,  that  the  proceedings  brought 
by  Gans,  resulting  in  the  stipulation  and  order,  attacked  lx)tb  tbe  judgment 
and  the  claim  npon  which  it  was  based;  and  the  claim  itself,  its  validity  and 
enforcement,  were  tbe  matters  referred  to  tbe  referee  to  determine.    As  well 
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said,  therefore,  by  Mr.  Justice  Lawrence:  "Even  if  the  transfer  of  the 
bonds  of  the  Harlem  Company  into  the  treasury  of  the  Manhitttan  Company 
was  not  a  direct  proceeding  for  the  collection  of  the  judgment,  it  certainly 
was  a  proceeding  for  Its  ultimate  enforcement,  and  a  proceeding  of  which  the 
judgment  was  the  basis  and  foundation."  What  was  sought  by  the  petitioner 
in  his  motion  to  intervene  was  to  prevent  the  application  of  the  property  of 
the  defendant  company  to  the  payment  of  the  claim  which  he  alleged  to  be 
fraudulent  and  collusive.  It  was  that,  undoubtedly,  that  the  order  staying 
the  proceedings  was  intended  to  prevent,  —that,  until  the  validity  of  the  claim 
upon  which  the  judgment  was  based  could  be  judicially  determined,  the  prop- 
erty of  the  defendant  company  should  not  be  applied  in  any  way  in  satisfaction 
thereof.  Notwitlistanding  that  order,  we  think  the  defendant  company.  In 
delivering  over  $200,000  of  its  bonds  as  security  for  this  very  claim,  for  which 
the  judgment  was  allowed  to  stand  as  security,  and  retaining  the  bonds,  would 
be  to  enable  the  plaintiff,  upon  a  claim  wliich  had  been  attacked,  to  obtain 
Indirectly  the  property  of  the  defendant  company,  which  was  prohibited  by 
the  terms  of  the  order  staying  their  proceedings.  As  said  in  Mayor  v.  Ferry 
Co.,  64  N.  Y.  622:  "Injunction  orders  must  be  fairly  and  honestly  obeyed, 
*  *  *  and  the  court  will  not  look  with  indulgence  upon  schemes,  however 
skijlfully  devised,  designed  to  thwart  its  orders."  We  aie  of  opinion,  there- 
fore, that  the  terms  and  spirit  of  the  order  were  violated,  and  good  faith  re- 
quired that  the  property  of  the  defendant  company  should  not  be  placed  in 
possession  of  the  plaintiff  until  its  rights  thereto,  which  were  involved  in  tlie 
issues,  which  had  been  referred  to  the  referee,  were  finally  determined.  It 
is  insisted,  however,  by  appellants  that  the  delivery  of  the  bonds  resulted  in 
no  injury  to  the  defendant  company,  for  the  reason  that  the  resalution  under 
wliich  they  were  delivered  provided  that  they  should  not  be  sold,  without  the 
express  consent  of  tiie  directors  of  the  defendant  company,  until  the  amount 
due  the  Manhattan  Company  shall  be  finally  judicially  determined.  This  argu- 
ment has  been  fully  answered  by  the  judge  in  his  opinion  below.  We  agree 
with  him  that  the  object  and  intent  of  the  order  undoubtedly  was  to  preserve 
the  exact  status  of  the  parties  as  it  existed  when  the  stipulation  was  signed 
and  the  order  made.  We  are  of  opinion,  therefore,  that  the  order  appraled 
from  should  be  af^rmed,  with  costs  and  disbursements. 

Pattehson,  J.,  concurs. 

Yak  Bbttnt,  P.  J.  I  dissent.  The  stay  was  not  an  injunction  order,  but 
was  merely  a  stay  of  legal  proceedings,  and  that  is  all  the  court  could  grant 
in  the  proceedings  before  it.  An  injunction  can  only  be  granted  upon  a  com- 
plaint in  an  action  where  such  relief  is  proper;  and,  whatever  might  have 
been  the  interpretation  of  the  language  in  question,  had  there  t>eeu  an  injunc- 
tion, no  such  interpretations  can  be  indulged  in,  because  the  court  had  no 
power  to  then  grant  an  injunction.  The  case  of  Mayor  T.  Ferry  Co.,  64  N. 
X.  622,  has  therefore  no  application. 


NooNAN  e.  New  Yobk,  L.  E.  &  W.  B.  Co. 
(Supreme  Court,  General  Term,  Fifth  Department.    April  18, 18911.) 
Fraotiob  on  Appsu.. 

Where  plaintiff  was  Donsnlted,  and  leave  was  eranted  ber  to  file  a  case  with  «z- 
oepUons,  which  she  afterwards  voluntarily  abandoned,  and  instituted  a  new  actioa 
against  the  same  defendant,  it  was  error  for  the  court  below  to  compel  her  to  file 
the  case  and  exceptions ;  Gen.  Rules  Prac.  Mo.  86,  providing  that,  where  a  party 
fails  to  file  a  case  or  exceptions  within  the  time  allowed  him,  the  case  is  abandoned, 
and  the  party  may  proceed  as  if  no  case  or  exceptions  had  been  made 

Appeal  from  special  term.  Genesee  county. 
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Action  by  Mary  Ann  Koonan,  administratrix,  against  the  New  York,  Lake 
Erie  &  Western  Bailroad  Company.  From  an  order  of  the  special  term  di- 
recting plaintiff  to  file  a  case  and  exceptions  plaintiff  appeals.    Beveised. 

Argued  before  Dwiqht,  P.  J.,  and  Macohbeb  and  Letwis,  JJ. 

M.  F.  Broion,  for  appellant.    George  F.  BroumeU,  for  respondent. 

Maoombes,  J.  The  plaintiff  broup^ht  this  action  to  recover  daraases  sus- 
tained by  the  next  of  kin  by  reason  of  the  death  of  her  intestate,  caused  by  the 
alleged  .negligence  and  unskillfulness  of  certain  physicians  employed  by  the  de- 
fendant to  attend  the  intestate,  who  liad  been  injured  on  its  railway  while 
working  as  an  employe  of  that  corporation.  On  the  trial  the  plaintiff  was 
nonsuited.  Upon  application  to  the  court  there  was  granted  to  her  9U  days' 
time  in  which  to  make  a  case  with  exceptions,  which  was  ordered  to  be  beard 
at  the  general  terra  in  the  first  instance.  Subsequently  the  justice  making 
this  order  modified  the  same  by  striking  out  that  portion  directing  the  excep- 
tions to  be  heard  in  the  general  term  in  the  first  instance.  The  case,  with 
exceptions,  was  settled  October  14, 1891,  by  the  justice  who  directed  the  same 
to  be  tiled.  Subsequently  to  tliis  it  was  determined  by  the  plaintiff's  counsel 
to  abandon  further  prosecution  of  that  action, — for  what  reason  is  imma- 
terial to  this  appeal.  Accordingly,  on  the  19th  day  of  October,  1891,  there 
was  served  upon  the  defendant's  attorney  a  notice  that  the  case,  with  excep- 
tions, had  been  abandoned,  and  tbat  an  order  might  be  entered  as  of 
course,  declaring  the  same  abandoned,  without  notice  to  the  plaintiff.  The 
case  was  not  in  fact  filed  under  rule  35.  A  new  action  was  begun  October 
28,  1891.  and  the  motion,  the  order  made  upon  which  is  now  appealed  from, 
was  made  in  December,  1891>  to  compel  the  plaintiff  to  file  the  case  and 
exceptions.  We  know  of  no  rale  of  the  court  which  forces  a  party  to  pro- 
ceed with  a  hearing  upon  a  case  and  exceptions;  and,  consequently,  we  know 
of  no  practice  by  which,  after  the  abandonment  of  such  case  and  exceptions, 
a  party,  on  motion  of  his  opponent,  can  be  required  to  proceed  in  that  mode 
to  review  the  decision  at  the  trial.  Rule  85  of  the  rules  of  general  prac- 
tice cannot  bear  any  such  construction.  By  that  rule,  unless  the  time  in 
which  a  party  is  required  to  file  a  case  after  the  same  has  been  settled  and 
signed  shall  be  enlarged,  the  case  is  abandoned,  and  the  party  may  proceed  as 
if  no  case  or  exceptions  bad  been  made.  There  remains  to  either  side  the 
privilege,  of  course,  to  proceed  to  a  hearing  upon  the  judgment  roll,  if  it  is 
deemed  advisable.  The  case  for  review,  therefore,  is  not  by  any  means,  un- 
der rule  35,  thrown  out  of  court  by  the  practice  here  pursued  by  the  pialntifTs 
attorney.  There  is  stUi  open  to  him  an  appeal  upon  the  judgment  roil.  As 
the  defendant  cannot  compel  him  to  proceed  originally  to  review  the  decision 
by  making  a  case  and  exceptions,  so  he  cannot,  after  notice  received  to  the 
effect  that  the  case,  with  exceptions,  has  been  abandoned,  t«ke  any  step  to 
that  end  which  lie  could  not  originally  have  taken.  Uule  35  affords  an  easy, 
expeditious,  and  ample  mode  of  procedure  in  the  event  that  the  case  and  ex- 
ceptions, after  settlement  by  the  judge,  be  not  filed,  and  contains,  if  filing  be 
omitted,  a  complete,  and  in  truth  the  only,  penalty  known  to  our  practice 
against  the  party  proposing  such  case  and  exceptions;  and  no  exigency  is  per- 
ceived, by  the  light  of  those  appeal  papers,  for  enlarging  its  provisions.  We 
think  that  the  practice  of  the  plaintiff's  attorney  in  this  particular  was  author- 
ized, and  that,  consequently,  the  order  appealed  from  should  be  reversed. 
Order  appealed  from  reversed,  with  $10  costs  and  disbursements  of  the  appeal^ 
and  tbe  motion  denied,  with  $10  costs'.    All  concur. 
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Beekuan  et  al.  v.  Van  Dolsen. 
(Suvreme  Court,  Oenerul  Term,  First  Department    Hwreh  81, 1802.) 

1.  IilXDLOBD  1.ND  TbNANT — LIABILITY  UNDER  LbASB. 

The  fact  that  a  lease  was  made  to  a  non-resident  to  enable  the  lessor  to  proceed  In 
the  federal  court  to  restrain  threatened  injury  to  the  leased  premises  by  the  mu- 
nicipal authorities  will  not  relieve  the  lessee  from  his  covenant  to  pay  rent,  where 
he  clearly  intended  to  make  himself  liable, 

2.  Same — Intekfekescb  bt  Munioifai.  Authositibb. 

A  lessee  who  has  covenanted  to  surrender  the  premises 'at  the  expiration  of  the 
term,  in  good  condition,  is  not  liable  for  partial  destruction  of  the  same  by  mu- 
nicipal authorities,  where  he  promptly  invoked  the  aid  of  the  courts  in  endeavor- 
ing to  prevent  such  injury. 

Exceptions  from  circuit  court,  New  York  coanty. 

Action  by  Gerard  Beelcman  and  another,  individually  and  as  trustees  of 
James  W.  Beekman,  deceased,  against  Abraham  Van  Dolsen,  xipon  covenants 
in  a  lease.  Verdict  for  plaintiffs  by  direction  of  the  court  Defendant's  ex- 
ceptions ordered  to  be  heard  in  first  instance  at  general  term.  Exceptions 
sustained. 

Argued  before  Van  Brunt,  P.  J.,  and  Patterson  and  O'Brien,  JJ. 

Mitchell  &  Mitchell,  (  Wm.  Mitchell,  of  counsel,)  for  plaintiffs.  Nortoood 
<t  Coggeshall,  (Carlisle  Nortoood,  of  counsel,)  for  defendant. 

Patterson,  J.  This  cause  is  before  us  on  exceptions  ordered  to  be  heard 
in  the  first  instance  at  the  general  term.  There  are  four  causes  of  action  set 
forth  in  the  complaint.  At  the  trial  the  third  was  virtually  withdrawn  from 
consideration,  but  as  to  the  others  a  verdict  was  directed  in  favor  of  the  plain- 
tiff, and  the  amount  of  the  verdict  was  arrived  at  after  deducting  a  counter- 
claim admitted  to  be  properly  chargeable  against  the  plaintiffs.  The  first 
cause  of  action  was  for  rent  accrued  under  a  lease.  As  we  look  at  the  record, 
it  is  clear  the  derendant  was  liable  fur  that  rent.  His  covenant  is  plain. 
While  it  is  true  that  two  other  instruments  were  executed  contemporane- 
ously (the  difference  of  a  day  in  their  respei'tive  dates  is  not  material,  as  it 
is  perfectly  clear  they  formed  a  part  of  one  transaction)  with  the  lease,  and 
we  may  consider  them  together,  it  is  apparent  that  the  defendant  not  only 
covenanted  in  form,  but  that  he  intended  to  be  liable  for  the  rent  of  the  dock 
property,  and  that  he  understood  and  knew  that  be  was  to  l>e  a  principal,  and 
not  an  agent.  Whatever  caused  his  introduction  to  the  matter, — whether  It 
was  to  find  in  liim  a  plaintiff  who  could  bring  a  suit  in  the  United  States 
circuit  court  or  any  other  reason, — when  he  did  make  his  covenant  he  became 
bound  by  it,  and  was  directly  liable  to  the  lessors  for  the  performance  of  all 
the  terms  and  requirements  of  the  lease  incumbent  upon  the  lessee,  except 
so  far  as  they  may  have  been  modified  by  the  provisions  of  the  other  instru- 
ments, but  nothing  contained  in  those  other  instruments  relieved  biin  from 
tlip  payment  of  rent. 

The  principal  question  involved  in  the  discussion  before  us  arises  oat  of  the 
second  cause  of  action  set  forth  in  the  complaint.  The  facts,  so  far  as  they 
are  material,  relating  to  it,  may  be  briefiy  stated.  The  preuiises  in  question, 
consisting  of  certain  dock  property  on  the  East  river  front  of  the  city  of  New 
Tork,  between  Forty-Ninth  and  Fiftieth  streets,  were  leased  on  the  1st  day 
of  December,  1880,  by  the  plaintitTs,  as  trustees  of  the  estate  of  James  W. 
Beel<mau,  deceased,  to  the  defendant,  for  a  term  of  years,  and  that  term  was 
to  )ind  did  begin  about  20  days  before  the  date  of  the  lease.  One  of  its  pro- 
visions was  that  the  defendant,  "at  the  expiration  of  the  said  term,  will  quit 
and  surrender  tlie  premises  hereby  demised  in  as  good  state  and  condition  as 
reasonable  use  and  wear  thereof  will  permit,  damage  by  the  elements  ex- 
cepted, without  demanding  compensation  for  any  improvements  on  said 
premises  made  by  said  party  of  the  second  part."     From  the  beginning  of 
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the  terra  the  premises  were  in  the  actual  possession  of  thin]  persons,  who  should, 
for  all  the  purposes  of  this  case,  lie  considered  as  under-tenants  of  tlie  defend- 
ant, and  tlmt  is  the  most  favorable  aspect  in  which  they  can  be  regarded  rela- 
tively to  the  plaintiffs.  While  the  defendant  was  thus  in  possession  of  tlie  locus 
JngtM)  by  liis  subtenants' occupancy,  very  serious  damagewas  Inflicted  upon  the 
properly  by  the  doclc  department  of  the  city  of  New  York.  It  consisted  of  the 
partial  destruction  of  a-retaining-wull,  bulk-head,  and  dock.  This  act  of  aggres- 
sion by  the  dock  department  followed  very  closely  upon  the  execution  of  the 
lease,  and  the  testimony  before  us  leaves  no  doubt  whatever  that  the  inten- 
tion of  the  commissioners  of  the  dock  department,  to  commit  what  is  called 
the  "waste"  to  these  premises,  was  well  known  to  the  phiintiffs  before  the 
lease  to  the  defendant  was  made;  and  it  is  proven,  beyond  the  possibility  of 
controversy,  that  immediately  the  lease  was  executed  and  delivered  the  de- 
fendant brought  a  suit  in  equity  in  the  United  States  circuit  court  to  restrain 
the  action  of  the  dock  department,  and  that  Mr.  Justice  Blatcefobd  issued 
a  terapornry  injunction  restraining  the  commissioners  from  acting.  The  the- 
ory upon  which  this  second  cause  of  action  proceeds  is  that,  the  demised 
premises  being  in  the  possession  of  the  defendant,  and  he  having  covenanted 
to  surrender  them  at  the  expiration  of  the  term  in  as  good  condition  as  when 
be  took  possession,  reasonable  use  and  wear  and  tear  and  damages  by  the  ele- 
ments excepted,  he  is  liable  for  the  destruction  of  or  detriment  to  the  prem* 
ises  before  alluded  to,  whether  committed  by  himself  or  by  others.  In  other 
words,  it  is  sought  to  hold  him  liable  for  permissive  or  negligent  waste,  and  it 
is  claimed  by  the  plaintiffs'  counsel  that  adjudications  of  courts  of  authority  in 
this  state  sustain  the  contention  now  made.  We  must  consider  the  whole 
case  on  the  terms  of  the  lease  between  the  plaintiffs  and  the  defendant. 
There  is  no  covenant  in  that  lease  that  the  defendant  shall  make  repairs,  and 
the  law  will  not  imply  one.  It  is  not  at  all  clear  that  a  tenant  for  years  is 
liable  for  permissive  waste,  under  any  view  of  the  law,  although  it  seems  to 
have  been  assumed  by  the  courts  of  this  state  that  such  is  the  case,  {Robinson 
V.  Wheeler,  25  N.  Y.  252;  Atutin  v.  Railroad  Co.,  25  N.  Y.  334;j  but  it  has 
long  been  a  contested  question  in  the  English  courts,  as  is  shown  by  the  cases 
cited  by  Mr.  Yool  in  his  essay  on  Waste,  p.  101.  But  we  will  assume  that 
an  action  on  the  case  against  a  tenant  for  years  for  permissive  waste  may  be 
brought  in  this  state,  with  all  the  rraults  that  would  flow  therefrom,  and  yet 
we  would  not  be  justified  in  deciding  that  such  an  action  may  be  maintained 
upon  the  facts  of  this  present  action.  "Waste,"  in  its  simplest  definition,  is 
whatever  does  a  lasting  damage  to  the  freehold  or  inheritance.  It  is  either 
voluntary  or  permissive,  Hnd  tlie  distinction  is  so  clear  that  authorities  need 
not  be  cited.  Permissive  waste  implies  negligence,  which  may  consist  either 
of  acquiescence  or  assent  in  the  acta  of  strangers,  or  failure  to  prevent  such 
acts,  or  to  do  that  which  is  incumbent  upon  the  party  in  possession,  as  matter 
of  good  husbandry.  But  the  very  essence  of  liability  for  permissive  waste 
must  be  negligence.  In  1  Cruise,  Dig.  tit.  S,  c.  2,  p.  129,  it  is  said  that  per- 
missive waste  is  a  matter  of  omission  only,  and,  (at  page  146,)  where  the 
party  in  possession  suffers  a  stranger  to  commit  the  injurious  act,  he  shall  be 
charged  with  it;  for  it  is  presumed  in  law  he  may  withstand  it,  and  the  law 
gives  to  every  man  liis  proper  action, — the  lessor  against  the  lessee,  and  the 
latter  his  action  against  the  trespasser  who  committed  the  waste.  This  was 
not  so  at  common  law,  but  was  derived  from  the  provisions  of  the  statutes  of 
Marlbridge  (52  Hen.  III.  c.  24)  and  Gloucester,  (6  £dw.  I.  c.  5.) 

But,  to  constitute  this  particular  kind  of  waste,  there  must  have  ^en 
neglect,  omission,  sufferance,  or  permission  of  the  tenant.  The  presumption 
referred  to  is  not  conclusive.  It  may  be  rebutted  by  proof.  The  most  or^ 
dinary  kind  of  permissive  waste  is  suffering  buUdings  to  fall  into  decay  from 
neglect.  If  the  defendant,  in  an  action  brought  under  such  circumstances, 
should  prove  that  be  exercised  all  diligence,  and  fully  discharged  bis  duty  to 
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Lis  landlord,  he  would  be  relieved  from  liability.  It  has  recently  been  held 
in  this  state  that  what  constitutes  waste  is  a  question  of  fact  for  the  jury, 
{Eysamau  t.  SmaJl,  [Sup.]  15  N.  Y.  Supp.  288,)  and  it  seetus  to  be  assumed 
there  that  all  that  was  required  from  the  party  in  possession  was  to  be  dili- 
gent to  prevent  dilapidation  of  the  premises.  That  appears  to  us  to  be  the 
true  measure  of  duty  in  cases  of  this  kind.  Nothing  of  affirmative  wrong  is 
alleged  against  the  defendant.  He  committed  no  act*of  waste,  nor  did  he 
suffer  any  to  be  done  by  want  of  diligence.  On  the  contrary,  he  interposed 
to  prevent  it,  and  did  all  that  the  most  careful  and  prudent  man  could  have 
done  under  the  circumstances  to  prevent  daniage  being  done  to  the  property. 
A  reference  to  a  few  dates  and  facts  will  demonstrate  this.  Tlie  leuse  in 
question  was  executed  on  the  1st  day  of  December,  1880.  The  term  was  for 
two  years  from  the  11th  day  of  the  preceding  November.  Long  prior  to  that 
date  proceediugs  liad  been  taken  by  the  department  of  docks  of  the  city  of 
New  York,  under  a  claim  of  legislative  authority  to  do  so,  to  change  the 
water  front  of  the  East  river,  including  the  premises  in  question.  They  were 
pending  when  this  lease  was  made,  and  resulted  in  a  contract  on  the  4th  Decem- 
ber, 1880,  between  the  commissioners  and  one  Kinsley,  whereby  the  change  re- 
ferred to  was  to  be  operated.  The  commissioners  undertook  to  execute  the 
change  alluded  to,  and  then  the  situation  was  that  the  tenant  in  possession 
was  bound  to  be  diligent  in  resisting  the  contemplated  encroachment  on  the 
demised  premises.  That  is  exactly  what  he  did.  On  the  18th  day  of  Decem- 
ber, 1880,  he  applied  to  Judge  Blatchford  of  the  United.  States  circuit 
court,  and  obtained  an  ad  interim  injunction  against  the  city  of  New  York 
and  the  members  of  the  board  of  dock  commissioners.  What  more  could  he 
have  done?  He  invoked  the  aid  of  the  court  to  prevent  the  wrong,  and  that 
was  all  that  could  be  required  of  him. 

Mr.  Gibbons,  in  his  treatise  on  Dilapidations,  says,  on  the  authority  of  Coke: 
"It  may  be  inferred  that  the  tenant  is  liable  only  for  such  acts  of  waste  by  a 
stranger  as  do  not  exceed  a  civil  trespass,  and  which  lie  might  have  reason- 
ably resisted."  If  he  has  done  all  be  could  do  to  resist  ttie  acts  of  a  depart- 
ment of  a  municipal  government,  acting  under  actual  or  colorable  authority 
of  law,  he  has  striven  to  protect  the  property,  and  has  neither  permitted  the 
trespass  nor  negligently  suffered  it,  and,  as  the  recourse  against  him  would  only 
be  in  an  action  of  trespass  on  the  case,  and  the  gravamen  of  that  action  being 
either  permission  or  negligence,  as  applied  to  ttiis  case,  the  plaintiff  could  not 
recover.  The  defendant  was  not  in  fault.  There  is  not  a  case  to  be  found 
in  this  state  where  the  defendant  was  held  liable  for  permissive  or  negligent 
waste  when  he  resorted  to  all  proper  and  lawful  means  to  prevent  a  stranger 
or  intruder  from  doing  damage  to  the  reversion,  and  we  certainly  will  not 
extend  the  rule  of  liability  in  a  case  of  this  kind.  The  learned  jud^e  in  the 
court  below  directed  the  jury  to  Hnd  a  general  verdict  for  the  plaintiff  for 
911.186.82,  which  was  the  result  of  a  diminution  of  $12,586.82,  less  4(1,400 
on  aconnter-claim.  As  this  balance  was  made  up,  we  think  the  direction 
was  erroneous,  and  that  the  exceptions  should  be  sustained,  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 

Van  Brunt,  P.  J.,  concurs  in  this  opinion,  so  tar  as  it  relates  to  liability 
ior  waste,  and  in  result  arrived  at. 

O'Brien,  J.,  concurs. 
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American  Water- Works  Co.  of  New  Jersey  t>.  Venner  et  al. 
(Supreme  Court,  General  Term,  Fir8t  Department.    March  31, 1892.) 

I.  COBPORATIOKS — ACTIOKS — POWBRS  Of  OVFIOEBS. 

An  officer  of  a  corporation,  merely  as  such,  bas  no  power  to  bring  sait  on  its  be- 
half, though  in  his  opinion  such  suit  may  be  necessary  to  protect  the  interests  of 
the  corporation. 

9.  &AJIE—O0KSOLIDAT10N— Control  of  Stock. 

By  an  agreement,  a  corporation  formed  by  the  consolidation  of  two  other  com- 
panies issued  a  portion  of  its  stock  to  one  of  the  latter  for  the  purchase  of  its  inter- 
ests, and  the  latter  delivered  a  portion  of  the  same  to  a  third  person  for  negotiation, 
field,  that  the  new  company  baA  no  title  to  the  stock  so  delivered,  so  as  to  enable 
it  to  restrain  the  dealings  of  such  third  person  In  relation  thereto. 

8.  Same— Rights  ov  Coksolidatbd  Cohpanies. 

In  such  a  case,  an  allegation  that  the  new  company  became  the  owner  of  all  the 
rights  and  interests  of  the  companies  consolidated  to  form  it  does  not  show  owner- 
BMP  in  the  new  company  of  stock  issued  to  one  of  the  latter  in  purchase  of  saeli 
rights  and  interests. 

^  Same— Flbadino. 

Nor  is  such  ownership  shown  by  an  allegation  that  snob  new  company  is  the 
owner  of  a  credit  mentioned  in  and  all  the  rights  under  a  contract  between  one  of 
said  old  companies  and  defendant,  where  the  latter  company's  right  to  the  stock  in 
qnestion  arose  under  a  subsequent  contract  of  consolidation,  to  which  defendant 
was  not  a  party. 

6.  BaMB— RESCI88IOX  or  Ck>NTBAOT. 

To  induce  a  purchase  of  bonds  from  and  advances  of  money  for  the  benefit  of  a 
corporation,  the  latter  agreed  to  deliver  certain  stock.  After  the  purchase  of  such 
bonds  and  making  of  such  advances,  the  stock  was  delivered,  field,  that  such 
stock  could  not  be  recovered  back,  because  the  purchaser  had  not  paid  the  full 
purchase  price,  without  returning  Uie  benefits  received  by  the  seller, 
flw  Bale  or  Stock— Action  for  Pbick. 

Under  an  agreement  to  give  with  bonds  a  certain  amount  of  stock,  after  the  deliv- 
ery of  the  bonds,  the  purchaser  of  the  bonds  oannot  be  compelled  to  pay  therefor 
until  he  has  also  received  the  stock. 

7.  Insolvewot — EviDEwcE— BnspKNBios  OF  Busrmss. 

The  fact  that  a  defendant  has  suspended  business  because  of  difficulties  arising 
out  of  the  commencement  of  an  action  does  not  necessarily  prove  his  insolvency. 

8.  Neootiaele  lysTBUHENTs— Refusal  to  Accept  Draft. 

The  refusal  to  accept  a  draft  irregularly  drawn  Is  not  a  breach  of  a  contract  re- 
quiring the  acceptance  of  a  draft  properly  drawn. 
9:  IsjuKOTios— Facts  Subsiqiteht  to  Complaint. 

Facts  occurring  after  the  complaint  will  not  sustain  a  preliminary  injnnotlon 
granted  thereon. 

10.  FoBBiON  Corporations — Rbstbainino  Action  on  Notes. 

A  foreign  corporation  will  not  be  permitted  to  restrain  a  threatetied  suit  on  its 
notes,  or  their  transfer  for  the  purpose  of  suit,  because  the  laws  of  the  states  in 
which  its  properties  are  situated  permit  writs  of  attachment  to  issue  In  such 
actions. 

II.  Injdnotioh — Restraikino  Action  at  Law, 

An  injunction  will  not  be  granted  to  restrain  threatened  actions  at  law  on  prom- 
issory notes,  where  tlie  defense  claimed  thereto  is  a  defense  at  law,  nor  where 
reciprocal  demands  exist  between  the  parties,  which  may  be  oflset  or  counter- 
daimed. 

Appeal  from  special  term.  New  York  county. 

Action  by  the  American  Water- Works  Company  of  New  Jersey  against 
Clarence  H.  Venner  and  another  for  an  accounting.  From  an  order  granting 
a  preliminary  injunction  defendants  appeal.    Beversed. 

Argued  before  Van  Brunt,  P.  J.,  and  Patterson  and  O'Brien,  JJ. 

Root  (£■  Clarke,  {Elihu  Root  and  Samuel  B.  Clarke,  of  counsel.)  for  appeU 
lants.  Turner,  McClure  &  Rolston,  (Herbert  B.  Turner  and  David  MoClure, 
of  counsel,)  for  respondent. 

Van  Bbttnt,  P.  J.  The  complaint  in  this  action  alleges  the  Inoorporation 
of  the  plaintift  in  New  Jersey,  and  that  on  the  Ist  of  May,  1891,  it  became 
the  owner  and  entered  into  possession  of  certain  real  and  person^  property. 
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rights,  franchises,  chose?  in  action,  and  assets,  situated  in  the  states  of  Ne- 
braslsa  and  Colorado,  namely,  the  water-works,  franchises,  property,  estate, 
and  assets  which  liad  beIong«i  to  a  corporation  under  the  similar  and  same 
name,  organized  under  the  laws  of  Illinois,  and  which  was  known  as  the 
"Omaha  Water- Works,"  by  which  the  cities  of  Omaha,  South  Omaha,  and 
Florence,  Douglas  county.  Neb.,  and  the  inhabitants  thereof,  were  supplied 
with  water;  and  the  property  wbicli  had  belonged  to  the  Denver  City  Water- 
Works  Company,  a  corporation  organized  under  the  laws  of  Colorado,  consist- 
ing of  the  water-works  situated  in  and  by  which  the  city  of  Denver  and  the 
towns  of  Barnham,  Highlands.  EUyria,  and  Montclair,  in  the  county  of 
Arapahoe  and  state  of  Colorado,  and  the  inliabitants  thereof,  are  supplied  with 
water.  That  on  or  aliout  the  1st  day  of  March,  1891,  a  contract  was  entered 
into  between  said  the  American  Water- Works  Company  of  Illinois,  then  be- 
ing the  owner  of  said  water-works  in  Nebraska,  and  the  Denver  City  Water- 
Works  Company,  aforesaid,  then  being  the  owner  of  the  said  water- works  in 
Colorado,  wlierein  it  is  recited,  among  other  things,  that  wliereas,  the  said 
companies  regard  the  consolidation  of  their  respective  property  and  assets  as 
advantageous  both  for  economy  and  convenience  of  operation  and  mainte- 
nance of  their  respective  properties,  and  fur  the  strengthening  of  their  respect- 
ive positions,  whereby  it  was  agreed  that  a  new  corporation  should  be  formed, 
whose  name  should  be  the  American  Water- Works  Company,  with  a  capital 
stock  of  813,000,000,— 83,000,000  of  preferred  stock,  and  810,000,000  of  com- 
mon stock;  81,501,000  of  said  preferred  stock  to  be  given  to  the  Denver  City 
Water- Works  Company  for  distribution  among  the  preferred  stockholders  of 
that  company,  and  81.000,000  to  the  American  Water- Works  Company,  of 
Illinois,  for  the  same  purpose,  and  8499,000  of  said  stock  to  be  kept  in  the 
treasury  of  the  consolidated  company  as  treasury  stock,  and  the  810,000,000  of 
common  stock  to  be  divided  equally  between  the  two  companies.  The  agree- 
ment further  provided  that  each  com|)any  was  to  convey  to  the  new  company 
its  respective  property  and  assets.  The  complaint  further  alleged  that  upon 
the  same  day  another  contract  was  entered  into  between  said  two  companies 
and  the  firm  of  H.  Venner  &  Co.,  whereby  it  was  provided  that  the  Denver 
City  Company  should  forthwith  upon  the  execution  of  the  agreement  deliver 
to  Yenner  &  Co.  a  large  number  of  its  general  mortgage  5  per  cent.  20-year 
gold  bonds,  (apparently  of  the  face  value  of  81.000  each,  although  it  nowhere 
distinctly  appears,)  and  that  Yenner  &  Co.  was  to  make  disposition  of  these 
bonds  in  the  manner  named  in  said  agreement,  with  the  exception  of  640  of 
the  bonds,  which  were  to  be  taken  by  Yenner  &  Co.  at  the  price  of  90  and 
interest  to  date  of  delivery,  and  tlie  purchase  price  credited  to  an  account 
called  the  "Denver  Construction  Account."  The  agreement  further  recited 
that,  as  it  was  estimated  that  it  would  take  a  large  amount  of  money  in  addi- 
tion to  the  proceeds  of  said  bonds  to  complete  the  work  contemplated  by  the 
contract,  provision  was  made  for  the  sale  of  certain  real  estate,  and  that  what- 
ever sums  should  not  be  paid  by  the  sales  of  real  estate  should  be  paid  by  the 
withdrawal  of  certain  other  bonds,  which  Yenner  &  Co.  were  to  take  at  90 
ami  interest;  Yenner  &  Co.  to  make  advances,  and  be  repaid  each  month, 
either  by  moneys  from  the  sales  of  real  estate,  or  by  said  new  bonds  at  said 
prices.  This  agreement  fuither  recited  that,  as  the  Denver  Company  had 
found  itself  unable  to  raise  money  with  which  to  complete  its  proposed  work, 
and  to  secure  the  refunding  of  its  7  per  cent,  bonds,  and  that  the  agreement 
to  transfer  the  properties  of  both  said  water-works  companies  to  a  new  com- 
pany was  largely  to  aid  in  tli«  accomplishment  of  this  purpose,  and  to  induce 
Yenner  &  Co.  to  enter  into  the  undertakings  in  said  agreement  contained 
upon  their  part  to  be  performed,  it  was  necessary  to  agree  with  Yenner  &  Co. 
to  give  them,  with  the  bonds,  a  certain  amount  of  common  stock  in  the  new 
company,  which,  under  the  agreement  between  the  two  companies,  was  to  be 
given  to  the  Denver  Company;  and  the  said  Denver  Company  thereby  agreed 
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thnt  upon  the  d-  liverv  to  it  of  the  $5,000,000  of  the  common  stock  of  the  new 
company  it  would  forthwith  deliver  to  Venner  &  Co.  the  amount  of  $3,595i- 
000  of  said  common  stock  as  a  part  of  the  consideration  to  said  Venner  &  Co. 
for  their  undertakings  in  the  agreement  contained.  The  now  company  ap- 
pears to  have  been  or>,'anized  on  the  81st  of  March,  1891,  and  the  complaint 
alleges  that  on  the  1st  of  April,  1891.  tliere  were  delixered  to  the  tiriu  of  Ven- 
ner &  Co.  647  of  the  mortgage  bonds  of  the  Denver  City  Water- Works  Com- 
pany, mentioned  in  the  contract,  and  that  the  stime  were  then  and  there  pur- 
chased and  accepted  by  said  last-mentioned  firm  at  the  price  of  90  and  interest, 
and  credit  therefor  given  under  the  terms  of  the  agreement.  The  complaint 
further  alleges  that  Venner  &  Co.  began  to  make  and  did  make  payments 
against  said  credit  upon  the  account  of  said  water-works  companies,  so  that 
in  August,  1891,  there  remained  due  from  them  the  sum  of  about  $200,000; 
that  in  said  month  of  August  the  firm  of  Venner  &  Co.,  who  entered  into  the 
agreement,  was  dissolved,  and  a  new  firm  formed  under  the  same  firm  name, 
who  assumed  and  accepted  all  the  benefits  and  obligations  of  said  agreement, 
and  since  said  time  have  continued,  under  the  terms  of  said  agreement,  to 
perform  the  same  as  the  same  had  been  demanded  until  on  or  about  the  23d 
day  of  September,  1891,  when  they,  having  to  the  credit  of  the  plaintiff  the 
sum  of  $184,000,  notified  the  plaintiff  that  they  would  pay  no  further  moneys 
on  account  of  said  indebtedness  under  said  contract,  and  would  not  complete 
the  performance  of  the  same;  and  that  they  then  refused  the  acceptance  of  a 
draft  which  whs  drawn  against  the  account,  and  which  was  duly  presented  to 
the  defendants  for  acceptance.  The  defendHnts  denied  their  refusal  to  carry 
out  the  contract,  but  admitted  that  they  refused  to  accept  the  draft  in  ques- 
tion, because  it  had  been  drawn  by  a  )ierson  unauthorized  to  draw  said  draft 
and  bind  the  plaintiff  thereby,  which  fact  is  not  controverted. 

The  complaint  further  nlleges  that  at  the  time  of  the  dissolution  of  the  firm 
of  Venner  &  Co.  the  piaintitl  was  indebted  on  an  open  account  to  said  firm, 
not  refen-ed  to  in  the  agreement  above  mentioned,  in  a  sum  which  the  firm 
claimed  to  be  about  $73,000,  but  the  exact  amount  of  which  the  plaintiff  was 
BOt  able  to  state;  that  the  new  firm  of  Venner  &  Co.  claimed  that  this  account 
bad  been  transferred  to  it,  and  that,  after  the  formation  of  said  new  firm  of 
Venner  &  Co.,  the  said  last-mentioned  firm  paid  out  some  further  amounts 
on  the  same  account  aa  said  $73,000,  so  that  the  defendants  claimed  that  the 
whole  amount  sn  to  them  on  account  of  payments  by  them  aside  from  their 
obligations  under  the  agreement  in  question  amounted  to  about  the  sum  of 
$110,000;  but  the  accuracy  of  this  claim,  tlie  complaint  states,  is  unknown 
to  the  plaintiff.  It  further  appears  that  in  August  a  meeting  of  the  finance 
committee  of  the  plaintiff  was  held,  and  a  resolution  was  passed  authorizing 
the  making  of  notes  to  the  defendants  on  such  lime  or  times  as  might  be 
found  suitiible,  for  such  amounts  of  money  as  might  from  time  to  time  be 
outstanding  and  owing  by  the  company;  and  that  notes  (which  it  is  admitted 
were  demand  notes)  were  thereupon  made  for  the  sum  of  $1U0,000,  and  deliv- 
ered to  the  defendants;  and  that  at  a  meeting  of  the  board  of  directors  of  the 
plaintiff  on  the  23d  of  September,  1891,  the  defendants  demanded  payment  of 
said  notes,  and  of  a  further  sum,  said  to  be  $10,000,  on  open  account,  for 
which  no  note  had  yet  been  given.  -The  complaint  further  alleges  that  the 
plaintiff  company  was  on  che  1st  day  of  May,  1891,  and  ever  since  has  been, 
and  now  is,  the  owner  of  the  credit  mentioned  in  and  all  the  rights  under 
said  contract  between  said  companies  and  Venner  &  Go.  which  belonged  to 
«ither  of  said  companies  parties  thereto.  It  is  further  alleged  that  at  the 
meeting  of  the  23d  of  September,  1891,  the  plaintiff  demanded  of  the  defend- 
ants that  tbey  should  fulfill  their  obligations  under  said  contract,  and  make 
the  payments  thereby  required,  and  in  response  the  defendants  answered  that 
they  would  nut  perform  said  agreement,  and  would  make  no  further  payment 
of  the  notes  and  open  account.    What  this  last  paragraph  of  the  allegations 
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means  we  are  unable  to  comprehend.  Then  follows  an  allegation  that,  the 
meeting  of  the  23d  of  September,  1891,  having  been  adjourned  to  the  3d  of 
October,  1891,  the  defendantYenner  stated  that  when  the  directors  assembled 
on  that  day  they  would  assemble  at  a  funeral.  The  complaint  further  alleges 
that  the  plaintiff  is  a  solvent  corporation,  and  from  the  statements  made  at 
the  meeting  of  the  said  board  of  directors  by  the  defendants  as  to  their  in- 
ability to  make  the  payments  under  their  said  agreement  the  ])laintiff  was  led 
to  the  conclusion  that  the  defendants  were  insolvent;  and,  further,  that  the 
plaintiff  believes  that  it  is  the  intention  of  the  defendants  to  either  transfer 
the  aforesaid  notes  of  the  plaintiff  for  th^  purpose  of  having  an  action 
brought  upon  them  against  the'  plaintiff,  or  bring  action  upon  them  tliem- 
selves,  or  to  transfer  them  by  assignment  to  creditors;  and  by  reason  of  the 
laws  of  the  states  of  Colorado  and  Nebraska,  upon  an  action  being  brought  in 
such  states,  or  either  of  them,  for  the  collection  of  the  aforesaid  notes,  writs 
of  attachment  would  issue  ngainst  the  property  of  the  plaintiff,  the  result 
whereof  would  be  that  it  would  be  prevented  from  performing  its  contracts 
and  obligations  to  the  cities  and  people  to  which  it  is  bound  in  those  states, 
and  would  practically  suspend  the  operation  of  its  business,  and  destroy  its 
property. 

For  a  second  cause  of  action,  the  plaintiff,  adopting  many  of  the  allegations 
above  mentioned,  further  alleges  that  the  defendant  Yenner  and  one  Sullivan 
were  the  two  vice-presidents  of  the  plaintiff  corporation;  and  that  by  resolu- 
tion of  the  board  of  directors,  passed  on  the  1st  of  May,  1891,  the  said  Yen- 
ner &  Co.  were  appointed  transfer  agonts  of  the  company,  and  as  such  trans- 
fer agents  had  possession  of  the  stock-books  of  the  company;  and  that  under 
and  by  virtue  of  the  tenth  paragraph  of  the  contract  before  referred  to — being 
the  paragraph  wherein  said  Denver  Water-Works  Company  agreed  to  deliver 
to  Yenner  &  Go.  93,599,000  {sic)  of  the  common  stock  received  from  the 
plaintiff — said  Yenner  &  Co.  caused  to  be  issued  to  themselves  the  amount  of 
83,499,000  of  said  common  stock  for  the  purposes  in  said  tenth  paragraph 
mentioned;  and.  further,  that  said  amount  was  so  fixed  in  order  that  Yenner 
&  Co.  might  have  $2,500,000  of  said  stock  for  the  purposes  in  said  paragraph 
mentioned,  and  deliver  $999,000  of  the  same  to  the  order  of  divers  parties  in 
Denver  on  account  of  services  which  had  been  rendered  to  tb^  company;  and 
that  Yenner  ft  Co.  did  deliver  said  $999,000  to  said  parties  in  accordance  with 
the  understanding  and  agreement  concerning  the  same,  and  retained 
$2,500,000  of  said  stock.  It  further  alleged  that  the  sole  consideration  for 
the  delivery  of  said  stock  to  said  Yenner  ft  Co.  was  the  performance  by  them 
of  their  agreement,  namely,  the  furnishing  of  money  to  the  amount  of 
$1,250,000;  and  that  the  plaintiff,  by  reason  of  the  breach  on  the  part  of  the 
defendants  of  their  several  agreements.  Is  entitled  to  have  said  $2,500,000' 
transferred  to  it  or  its  order,  for  use  for  the  purposes  of  the  company; 
and  that,  should  said  stock  be  transferred  by  said  defendants  to  strangers, 
the  plaintiff  would  be  deprived  of  a  large  and  valuable  consideration  to 
give  to  others  to  induce  the  furnishing  of  the  moneys  and  procure  the  finish- 
ing of  the  work  of  construction  contemplated  by  the  contracts;  and  that  the 
defendants  had  lately  given  out  and  threatened  that,  notwithstanding  the 
failure  and  refusal  on  their  part  to  keep  their  contract,  the  plaintiff  should 
never  have  any  benefit  of  said  stock,  and  the  plaintiff  believed  that  unless 
restrained  therefrom,  and  said  stock  placed  in  the  hands  of  a  receiver,  the  de- 
fendants, to  avoid  the  result  of  actions  by  the  plaintiff,  would  transfer  the 
stock,  put  the  same  afloat  in  the  markets  of  the  world,  and  put  the  same  beyond 
the  reach  of  the  plaintiff.  The  complaint  then  prays  judgment — First,  for 
an  accounting;  second,  for  an  injunction  restraining  the  transfer  of  the 
$100,000  notes,  or  from  in  any  way  prosecuting  or  continuing  to  prosecute 
any  action  in  any  courts  whatsoever  or  wlieresoever  for  the  recovery  of  the 
amount  alleged  to  be  due  to  the  defendants  by  reason  of  said  notes  or  on  the 
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uid  open  account  of  $10,000 ;  third,  that  defendants  be  adjudged  to  return 
and  transfer  to  plaintiff  the  said  $2,500,000  of  common  stock,  and  that  the 
defendants  be  enjoined  and  restrained  pending  the  action  from  in  any  man- 
ner transferring,  assigning,  or  disposing  of  said  $2,500,000  of  stocit,  or  anj 
part  thereof;  and  tliat  a  receiver  be  appointed,  etc.  This  complaint  was  veri- 
fied by  a  vice-president,  and  an  afBdavit  made  by  the  secretary,  who  swore 
that  the  allegations  contained  in  the  complaint  were  true  of  his  own  knowl- 
edge. 

The  defendants  denied  having  made  any  statements  as  to  their  inability  to 
carry  out  their  contract,  and  alleged  that  all  they  had  stated  was  that  they 
could  not  make  payments  under  said  agreements,  and  also  go  on  making  ad- 
rances  for  other  purposes,  and  so  carry  the  entire  burden  of  the  enterprise, 
wittiout  assistance  from  other  people  interested  in  it;  and  that  the  fact  was 
that  they  had  not  only  advanced  money  under  the  credit  called  for  in  the  con- 
tract, but  also  advanced  large  sums  of  money  which  they  were  under  no  obliga- 
tion to  advance,  and  were  the  only  ones  connected  with  the  company  who  ad- 
vanced money  for  any  purpose.  They  denied  that  they  were  insolvent,  and  al- 
leged that,  although  they  subsequently  suspended,  it  was  caused  by  the  insti- 
tution of  this  suit,  the  result  of  which  was  to  injure  their  credit,  and  induce 
creditors  to  call  loans  which  could  not  be  met  immediately,  although  their 
assets  were  amply  sufficient  to  pay  such  debts.  The  defendants  further  allege, 
in  respect  to  the  $3,499,000  of  stock  which  was  issued,  that  in  fact  the  whole 
amount  of  $5,000,000  of  said  stock  was  issued  to  the  Denver  Company,  which 
transferred  $2,500,000  thereof  to  them,  and  that  no  more  had  ever  been  trans- 
ferred to  them.  They  denied  that  the  sole  consideration  for  the  delivery  of 
said  stock  was  the  performance  by  Yenner  &  Co.  of  their  agreements  in  the 
said  contract.  They  also  allege  that  there  was  no  authority  whatever  tor  the 
oomroencementof  this  action;  and  thatatthe  meeting  of  the  23d  September  the 
subject  of  adjusting  the  account  between  the  company  and  the  defendants  was 
referred  to  the  flnance  committee,  with  instructions  to  report  at  the  time  to 
which  said  meeting  might  be  adjourned;  and  that  since  said  23d  of  Septem- 
ber there  bad  been  no  meeting  of  the  board  of  directors..  Upon  the  29th  of 
September,  1891,  upon  the  complaint  above  mentioned,  verified  as  above  stated, 
this  action  was  commenced,  and  a  preliminary-injunction  granted,  with  an 
order  to  show  cause,  returnable  on  the  2d  of  October.  Upon  tlie  hearing  of 
this  motion,  the  foregoing  facts  appearing,  the  injunction  was  continued 
pendente  Ute,anA  from  the  order  thereupon  entered  this  appeal  was  taken. 

We  do  not  see  upon  what  theory  this  action  can  be  maintained.  In  the 
first  place,  it  seems  to  have  been  instituted  absolutely  without  authority. 
The  complaint  is  verified  by  the  vice-president,  who  does  not  appear  to  have 
been  clothed  with  any  power  to  bring  an  action  of  the  nature  of  the  one  at 
bar.  The  defendant  A''enner  seems  to  have  occupied  precisely  the  same  posi- 
tion as  the  person  who  veritied  the  complaint,  and  to  have  been  clothed  with 
equal  authority.  We  do  not  understand  that  an  officer  of  a  corporation  has 
the  power,  simply  because  he  is  an  officer,  to  bring  any  suits  which  his  fancy 
may  dictate,  even  if,  in  his  opinion,  it  may  be  necessary  to  protect  the  in- 
terests of  the  association.  The  defendant  Yenner  has  precisely  the  same  au- 
thority to  direct  the  discontinuance  of  the  suit  as  Yice-President  Sullivan  has 
to  direct  its  institution.  But  there  are  other  points  which  seem  to  be  equally 
fatal  to  the  maintenance  of  the  action.  It  is  difficult  to  see  what  interest 
the  plaintiff  has  in  the  $2,500,000 of  stock  issued  toYenuer&Co.  Although 
by  the  allegations  of  the  complaint  it  seems  to  be  alleged  that  this  stock  was 
issued  by  the  plaintiff  to  the  defendants  Yenner  &  Co.,  yet  the  allegation  of 
Yenner  &  Co.  that  this  stock  was  issued  to  them  by  the  Denver  Company  is 
undoubtedly  the  fact,  because  such  an  issue  harmonizes  with  the  provisions 
of  the  contract  which  the  defendants  had  entered  into  with  the  water-works 
companies;  and  no  other  issue  of  stock  could  be'  a  compliance  with  the  pro- 
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visions  of  that  contract,  as  this  Issue  of  stock  is  in  the  complaint  alleged  to 
have  been.  The  agreement  l>etween  the  water-worlu  coinpsinies  for  the  for- 
mation of  the  new  company  shows  that  the  Denver  Company  was  to  be  en- 
titled to  95,000,000  of  the  common  stocic  of  said  new  company;  and  then  the 
contract  between  tlie  companies  and  Yenner  provides  that  the  Denver  Com- 
pany, as  soon  as  it  received  the  $5,000,000  of  the  stock  from  tlie  plaintiff, 
shall  deliver  a  certain  amount  to  Venner  &Co.  Wliere  the  title  of  tlie  plain- 
tiff to  this  82,50O,000of  stock  is  acquired  is  not  shown.  There  is  notasingle 
allegation  in  the  complaint  tending  to  show  the  slightest  particle  of  title  in 
the  plaintiff  to  this  stock.  If  it  be  saH  that  the  allegation  in  the  complaint 
that  on  or  about  the  Ist  of  May,  lbi91,  the  plaintiff  became  the  owner  and  en- 
tered into  the  possession  of  certain  real  and  personal  property,  rights,  fran- 
chises, choses  in  action,  and  assets  situated  in  the  states  of  Nebraska  and 
Colorado,  namely,  the  water-works,  franchises,  property,  estate,  and  assets 
which  had  belonged  to  a  corporation  under  the  similar  and  same  name,  or- 
ganized under  the  laws  of  Illinois,  and  which  was  known  as  the  "Omaha 
^Vater-^Vo^k8,"  and  the  properly  which  had  belonged  to  the  Denver  City 
Water-Works  Company,  a  corporation  organized  under  the  laws  of  the  state 
of  Colorado,  comprised  an  allegation  of  title  to  this  stock,  it  will  be  seen  by  a 
further  reference  to  this  allegation  that  the  real  and  personal  property,  rights, 
franchises,  choses  in  action,  and  assets  consisted  of  the  water-works  by  which 
the  cities  of  Omaha,  South  Omaha,  and  Florence,  N'eb.,  and  the  water-works 
situated  in  and  by  which  the  city  of  Denver  and  towns  of  Bamham,  High- 
lands, Ellyria,  and  Montclair,  in  the  county  of  Arapahoe  and  state  ot  GoU 
orado,  are  supplied  with  water,  and  that  these  are  the  properties  and  assets 
which  they  became  owners  of,  and  none  others.  How  the  plaintiff  could  be- 
come the  owner  of  the  consideration  which  was  paid  to  the  Denver  Company 
for  the  transfer  of  its  property  remains  unexplained. 

But  reference  may  be  had  possibly  to  another  allegation  of  the  complaint, 
which  is  to  the  effect  that  the  plaintiff  company  was  on  the  1st  of  May,  1891, 
and  ever  since  has  been,  and  now  is,  the  owner  of  the  credit  mentioned  in  and 
all  the  rights  under  said  contract  Exhibit  B  (being  the  contrtict  between  the 
companies  and  the  defendants)  which  belonged  to  either  of  said  water^works 
companies,  and  had  succeeded  to  the  same.  But  it  appears  that  this  was  a 
succession  to  the  rights  under  th%  contract  between  the  water-works  com- 
panies and  Yenner,  and  nothing  more;  whereas  the  Denver  Company's  right 
to  the  stock  arose  under  the  contract  between  the  two  companies,  to  which 
contract  Yenner  &  Co..  were  not  parties.  It  would  appear,  therefore,  that 
the  plaintiff  was  absolutely  without  the  shadow  of  a  title  or  claim,  so  far  as 
these  papers  disclose,  to  a  single  share  of  the  stock  in  question.  But,  if  this 
were  not  so,  there  is  another  complete  answer  to  the  claim  of  the  plaintiff,  so 
far  as  this  stock  is  concerned.  By  this  agreement  Yenner  &  Co.  agreed  to 
purchase  certain  bonds  at  a  given  price,  and  make  certain  advances;  and,  as 
an  inilucement  to  the  purchase,  these  shares  of  stock  were  to  be  delivered  to 
them  as  soon  as  received  by  the  Denver  Company.  The  allegation  in  the 
complaint  is  that  the  bonds  were  purchased  and  the  stock  delivered,  and  that 
Yenner  &  Co.  paid  out  of  said  purchase  money  upon  account  of  the  plaintiff 
a  large  amount  of  money,  although  a  balance  still  remained  due  at  the  time 
this  action  was  commenced.  Upon  what  theory  can  the  plaintiff  rescind  this 
contract  in  part,  and  retain  the  benefits  in  part?  It  claims  the  right  to  re- 
cover the  balance  of  the  purchase  price  of  the  bonds  from  Yenner  &  Co.,  and 
yet  denied  the  right  of  Yenner  &  Co.  to  hold  the  stock  which  was  delivered 
to  them  to  induce  them  to  purchase  the  bonds.  Yenner  &  Co.  have  precisely 
the  same  title  to  this  stock  as  any  other  purchaser  for  value.  They  have  the 
same  title  to  this  stock  that  they  have  to  the  bonds.  They  agreed  to  pay  90 
per  cent,  for  the  bonds.  The  stock  was  to  accompany  the  bonds,  and,  if  there 
had  been  a  failure  of  consideration,  (even  if  the  plaintiffs  wete  tiie  owners 
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imd  sellers  of  the  stock,)  they  could  not  recover  it  back  without  returning 
that  which  they  had  receirs'l.  Simply  becaiiBe  a  party  has  not  paid  the  full 
purchase  price  which  he  has  agreed  to  pay  for  articles  does  not  justify  the 
purchaser  in  taking  some  of  them  out  of  his  possession,  unless  some  such  pro- 
vision is  made  in  the  agreement. 

But  it  is  said  that  the  consideration  for  this  stock  was  the  performance  of 
the  agreement  between  the  water-works  companies  and  Yeunur  &  Co.,  and 
that  ihey  have  failed  to  perform  their  agreement.  The  construction  of  tlie 
agreement  does  not  bear  out  this  contention.  The  tenth  paragraph  of  the 
contract  is  that  the  Denver  Company  has  found  it  is  unable  to  raise  the  money 
with  which  to  complete  the  proposed  works,  etc.,  and  that  Venner  &  Co. 
were  not  willing  to  take  the  bonds  unless  accompanied  by  the  stock,  and  it 
was  necessary  to  agree  with  Venner  to  give  them,  with  the  bonds,  a  ceitain 
amount  of  stock  in  the  new  company,  which,  under  the  agreement  between 
the  two  companies,  was  to  be  given  to  the  Denver  Company;  and  it  was  for 
this  reason — to  induce  Venner  &  Co.  to  enter  into  the  contract,  to  undertake 
its  obligations,  and  to  agree  to  take  the  bonds — that  this  stock  was  delivered. 
Now,  there  is  no  question  but  that  Venner  &  Co.  have  taken  a  large  amount 
of  these  bonds,  and  paid  90  and  interest  for  them,  and  it  is  claimed  by  the 
plaintiff  that  he  is  indebted  to  it  for  a  large  amount  of  said  bonds  In  addition 
to  the  amount  of  money  wlich  he  has  already  paid.  Can  it  be  possible  that 
they  can  be  compelled  to  pay  for  these  bonds,  and  not  have  that  which  was  to 
accompany  them?  The  claim  that  defendants  were  insolvent  is  certainly  not 
substantiated.  The  fact  that  they  suspended  subsequent  to  the  commence- 
ment of  the  action  does  not  establish  that  result.  It  does  not  follow  that  they 
would  have  suspended  had  it  not  been  for  the  difficulties  arising  out  of  the 
commencement  of  the  action.  The  claim  that  they  have  refused  to  continue 
tlieir  advances  is  entirely  unsubstantiated ,  the  foundation  of  the  allegation 
being  the  refusal  to  accept  a  draft  which  defendants  allege,  and  which  is  not 
denied,  was  irregularly  drawn;  and  there  is  not  the  slightest  pretense  that 
the  defendants  liad  failed  up  to  that  time  in  performing  any  of  the  obliga- 
tions of  this  contract,  and  certainly  the  failure  to  accept  an  irregular  draft 
could  not  be  considered  such  a  violation.  It  appears  from  tlie  allegations  in 
the  complaint  that  the  defendants  had  been  advancing  money  to  the  plaintiff 
outside  of  and  beyond  anything  which  they  were  required  to  do  by  their  con- 
tract, and  beyond  that  which  they  were  to  make  for  the  purposes  of  Denver 
construction.  Thus  it  would  seem  that  all  the  equities  of  the  bill  have  been 
met,  because  this  injunction  cannot  be  sustained  by  anything  that  may  have 
occurred  afterwards.  It  is  claimed  in  the  points  of  the  counsel  for  the  re- 
spondent that  Venner  &  Co.,  subsequent  to  the  commencement  of  the  action, 
made  an  assignment.  But  there  is  no  evidence  to  that  effect;  and,  even  if 
the  fact  were  so,  it  could  not  support  an  injunction  which  had  no  foundation 
whatever  at  the  time  it  was  made.  There  therefore  seems  to  be  no  basis 
whatever  for  the  injunction  restraining  the  defendants  in  respect  to  the  stock. 

We  next  come  to  that  part  of  the  injunction  which  forbids  the  defendants 
from  in  any  manner  bringing  any  actions  upon  or  assigning  the  notes  of  the 
plaintiff,  or  the  open  account  due  from  the  plaintiff.  This  claim  for  injunj- 
tion  is  apparently  founded  upon  the  allegation  that  the  plaintiff  believed  that 
it  is  the  intention  of  the  defendants  to  either  transfer  the  aforesaid  notes  of 
the  plaintiff  for  the  purpose  of  having  an  action  brought  upon  them  against 
the  plaintiff,  or  bring  action  upon  them  by  themselves,  or  transfer  the  same 
by  assignment  to  creditors;  and  by  reason  of  the  laws  of  the  states  of  Colo- 
rado and  Nebraska,  upon  an  action  being  brought  in  such  states,  or  either  of 
them,  for  the  collection  of  the  aforesaid  notes,  writs  of  attachment  wouli  is- 
sue against  the  properties  of  the  plaintiff,  the  result  of  which  would  be  that 
it  would  be  prevented  from  performing  its  contracts  and  obligations  to  the 
cities  and  people  to  which  it  is  bound  in  those  states,  and  would  practically 
v.l8N,Y.8.no.6— 25 
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suspend  tbe  operation  of  its  bnsinesB  and  destroy  its  property.  In  other 
words,  tbe  plaintiff,  a  foreign  corporation,  being  indebted  to  tbe  defendants 
in  a  certain  sum  of  money,  and  claiming  an  indebtedness  from  tbe  defend- 
ants to  it  in  another  sum  of  money,  comes  into  the  jurisdiction  where  the  de- 
fendants reside,  (we  say  where  the  defendants  reside,  because  they  are  pre- 
sumed to  reside  in  Ibis  state,  they  doing  business  here,  and  no  other  place  of 
residence  being  given,)  and  does  the  very  thing  which  it  alleges  the  defend- 
ants intended  to  do,  viz.,  issue  an  execution  before  judgment.  We  say,  issue 
an  injunction  before  judgment,  because  the  injunction  which  they  have  issued 
serves  the  same  purpose.  Now,  apart  from  any  other  consideration,  can  a 
foreign  corporation  be  permitted  to  use  the  courts  of  this  state  for  any  such 
purpose?  Can  the  plaintiff  be  allowed  to  issue  execution  before  judgment 
against  tbe  property  of  the  defendants,  (these  notes  being  their  property.) 
founded  upon  another  claim  against  tbe  defendants,  because  the  defendants 
may,  in  the  state  where  the  plaintiff  has  property,  pursue  their  rights  by 
the  issuing  of  an  attachment  before  judgment?  We  think  not.  Besides,  it 
is  Well  settled  that  where  a  party  has  a  defense  at  law  to  an  obligation  a  court 
of  equity  will  not  interfere  to  prevent  an  action  at  law  being  brought  upon 
such  obligation.  In  Grand  Chute  v.  Winegar,  15  Wall.  373,  it  was  held  that 
a  municipal  corporation — the  obligor  in  a  bond — cannot  ask  in  equity  that 
the  obligee  be  enjoined  from  procMding  at  law,  and  that  the  bond  be  surren- 
dered, where  the  bill  alleges  that  the  liond  was  issued  without  authority,  in 
violation  of  law,  and  in  fraud  of  tbe  plaintiff,  and  that  the  obligee  knew  this 
when  he  took  it,  and  bis  possession  is  merely  colorable,  and  that  be  gave  no 
value  for  it,  and  never  had  any  right  or  title  to  it.  It  was  held  that  such  al- 
legations show  a  complete  defense  at  law,  and  a  judgment  against  tbe  obligee 
at  law  would  give  as  full  protection  to  the  obligor  as  a  decree  in  equity.  Mr. 
Justice  Hunt  uses  language  as  follows:  "And  the  result  of  the  argument  is 
that,  wherever  a  court  of  law  is  competent  to  take  cognizance  of  a  right,  and 
has  power  to  proceed  to  a  judgment  which  affordsa  plain,  adequate,  and  com- 
plete remedy  without  the  aid  of  a  court  of  equity,  tbe  plaintiff  must  proceed 
at  law,  because  the  defendant  has  a  constitutional  right  to  a  trial  by  jury. 
The  right  to  a  trial  by  jury  is  a  great  constitutional  right,  and  it  is  only  in 
exceptional  cases  that  a  party  can  be  deprived  of  it.  -In  AUerUm  v.  Belden, 
49  N.  Y.  373,  it  whs  held  that  tbe  right  to  apply  to  a  court  of  equity  to  avoid 
a  contract  exists  only  where,  from  the  form  of  the  security,  the  defense  can- 
not be  made  avaiiable-at  law,  or  where  the  instrument  sought  to  be  avoided 
is  a  cloud  upon  the  title  to  land,  or  some  other  necessity  for  the  interposition 
of  a  court  of  equity  is  shown.  The  opinion  of  IIapallo.  J.,  reads  as  follows: 
"The  allegation  in  his  complaint  discloses  a  perfect  defense  at  law  to  any  ac- 
tion which  might  be  brought  against  him  on  his  indorsement;  and  no  fact  is 
stated  showing  any  necessity  for  the  interposition  of  a  court  of  equity,  or  en- 
titling the  plaintiff  to  become  an  actor  in  the  matter.  The  most  usual  ground 
for  going  into  equity  in  such  cases  formerly  was  the  necessity  for  a  dis- 
covery to  prove  the  usury.  Bills  of  discovery  being  now  abolished,  some 
other  of  the  grounds  which  formerly  would  have  justified  tbe  flling  of  a  bill 
for  relief  must  appear  in  tbe  complaint,  or  it  shows  no  right  of  action.  No 
anthority  has  been  cited  sustaining  an  equitable  action  on  such  ground,  but, 
on  the  contrary,  it  has  been  uniformly  held  that,  where  a  perfect  remedy, 
both  as  to  discovery  and  relief,  can  be  had  at  law,  the  action  in  equity  cannot 
be  maintained,  and  that  tbe  objection  is  available  on  demurrer."  So,  in  the 
ease  of  Town  of  Venice  v.  Woodruff,  62  N.  Y.  462,  the  same  principle  is  laid 
down.  And  in  Fowler  ▼.  Palmer,  62  N.  Y.  533,  which  was  an  action  to  com- 
pel the  surrender  of  a  note,  based  un  the  ground  that  it  bad  been  paid,  but 
not  taken  up,  tbe  court  held  that  the  action  could  not  be  maintained  inequity, 
and  that  the  defense  of  payment  was  available  in  an  action  upon  the  note, 
and  no  transfer  could  prejudice  it.    In  Insurance  Co,  v.  Seals,  79  N.  Y.  202. . 
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it  was  beld  that  an  action  to  procure  the  cancelhitlon  of  a  written  instrument 
cannot  be  maintained  unless  some  special  circumstance  exists  establishing  the 
necessity  of  a  resort  to  equity  to  prevent  an  injury  which  may  be  irreparable, 
and  wliich  equity  alone  is  competent  to  avert.  It  is  not  sufficient  that  a  de- 
fense exists  against  the  instrument,  or  that  evidence  may  be  lost.  To  the 
same  effect  is  the  case  of  Troy  <£  B.,  etc.,  Hy.  Co,  v.  Boitton,  H.  T.  A  W. 
By.  Co.,  86  N.  Y.  107.  Many  other  cases  might  be  cited  to  show  that  courts 
of  equity  will  not  take  cognizance  of  a  cause  of  action  simply  to  perpetuate  a 
defense.  In  the  case  at  bar,  if  the  plaintiff  has  any  defense  to  the  notes  held 
by  the  defendants,  it  is  available  to  it.  The  notes  are  payable  on  demand, 
have  been  demanded,  and  are  due;  and  any  defense  which  the  plaintiff  has 
against  the  notes  may  be  available.  But  in  the  complaint  it  does  not  allege 
any  defense.  It  virtually  acknowledges  that  8100,UOO  is  due  upon  the  notes, 
and  $10,000  on  tiie  open  account.  It  sets  up  no  defense  whatever,  but  simply 
that  it  does  not  know  what  amount  is  dun.  As  far  as  its  claim  of  indebted- 
ness from  the  defendants  to  them  is  concerned,  if  the  defendants  proceed 
upon  the  notes  in  question,  the  plaintiff  has  a  right  to  offset  or  counter-claim 
the  indebtedness.  And  it  is  no  reason  for  the  issuing  of  an  execution  before 
judgment  that  these  reciprocal  demands  exist.  It  is  impossible  for  the  plain- 
tiff, by  this  method  of  procedure,  to  prevent  the  defendants  from  having  that 
trial  of  their  claim  against  the  plaintiff  before  a  jury  which  the  constitution 
guaranties  to  them.  Upon  the  whole  case,  therefore,  the  order  should  be  re- 
versed, with  $10  costs  and  disbursements,  and  the  injunction  dissolvedt  with 
$10  costs.    Ail  concur. 


Hoffman  e.  Hoffman. 
(Supreme  Court,  General  Term,  Fifth  Department.   April  18, 1803.) 

I.  hixnuiSD  jlitd  Tbnamt— Estopfei.  to  Dbnt  Landlord's  Titlb. 

In  an  action  for  the  possession  of  land,  plaintiff  relied  on  a  oontraot  In  which  de- 
fendant agreed  to  till  the  land  described  for  one  year,  and  wherein  it  was  agreed 
that  defendant  "is  to  occupy  the  upper  house,  and  is  to  have  the  use  of  the  garden, 
and  also  his  flre-wood, "  etc.  In  his  answer  defendant  denied  that  plaintifT owned 
all  the  land  described,  and  alleged  that  the  house  where  he  lived,  together  with 
abont  two  sores  of  land  used  as  a  garden,  belonged  to  him.  Defendant  relied  on 
an  oral  transfer  of  the  land  to  him  oy  his  father  several  years  prior  to  the  execu- 
tion of  the  deed  under  which  plaintifl  claimed  title.  Held,  that  the  contract  be- 
tween plaintiff  and  defendant  did  not  establish  the  relation  of  landlord  and  tenant 
in  the  hoDse  and  garden,  so  as  to  estop  defendant,  under  Code  Civil  Froa  {  878,  to 
deny  plaintiff's  title. 

a.  Witness — Cohpetenct — Tkahsaotioxs  with  Decedents. 

Under  Code  Civil  Froo.  $  829,  in  an  sotlon  for  the  possession  of  land,  where  de- 
fendant claimed  title  under  a  parol  agreement  with  als  deceased  father,  who  was 
plaintiff's  grantor,  it  was  error  tor  defendant's  vrife  to  testify  to  a  conversation 
between  decedent  and  defendant  in  relation  to  the  transfer  of  Uie  property. 

Appeal  from  Cayuga  county  court. 

Summary  proceedings  for  the  possession  of  land  byAbbie  H.  Hoffman 
against  John  D.  Hoffman.  Defendant  had  judgment  entered  on  a  verdict  of 
a  jury,  and  plaintiff  appeals.     Reversed. 

Argued  before  Dwiqht,  P.  ^.,  and  Macombek  and  Lewis,  JJ. 

James  Wright,  for  appellant.    A.  J.  Parker,  for  respondent. 

Macohbbb,  J.  This  proceeding  was  instituted  by  the  plaintifl  under  sec- 
tion 28  of  2  Bev.  St.  p.  MS,  as  amended  by  chapter  471  of  the  Laws  of  1874. 
This  amendment  was  made  so  that  the  statute  would  apply  to  croppers,  or 
persons  working  land  on  shares.  The  agreement  upon  which  the  plaintiff 
relies  was  made  the  11th  day  of  March,  1890,  between  her  and  the  defendant. 
By  its  terms  the  defendant  agreed  properly  to  till  and  plow  the  lands  of  the 
plaintiff,  which  were  descril)ed  as  being  situated  in  the  town  of  Conquest, 
on  lot  17,  except  a  certain  portion  of  that  lot,  which  bad  lieen  sown  to  wheat, 
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and  certain  meadow  lands.  The  agreement  set  forth  particularly  the  propor- 
tion in  wtaicb  the  crops  raised  should  be  divided  between  the  parties. 
There  was  in  this  writing  the  foliowing  clause:  "The  flrst  party  [the  de- 
fendant] is  to  occupy  the  upper  house,  and  is  to  have  the  use  of  the  garden, 
and  also  bis  firewood  for  one  year  of  such  timber  as  is  down,  dead,  or  de- 
caying," etc.  The  answer  was,  in  substance,  a  denial  of  the  allfgation  of  the 
petition  that  the  plaintiff  owned  all  of  the  lands;  and  it  alleged  that  tlie 
house  where  the  defendant  lived,  together  with  about  two  acres  of  land 
used  as  a  garden,  belonged  to  him. 

No  question  seems  to  be  involved  on  this  appeal  touching  any  part  of  lot 
17,  except  this  house  and  garden.  The  riglit  of  the  defendant  to  retain  pos- 
session of  this  property  is  based  upon  an  alleged  oral  transfer  of  the  land  to 
him  by  his  father,  12  or  13  years  ago,  long  prior  to  the  execution  to  the  plain- 
tiff of  the  deed  under  which  she  claims.  Evidence  (much  of  it  of  a  very  in- 
conclusive character)  was  given  upon  the  trial,  designed  to  show  that  the 
defendant's  father  offered  to  and  did  propose  to  him  that  he  should  build  a 
house  upon  the  land  in  question,  and  occupy  and  have  it  as  his  own;  and  that 
thereupon  the  defendant  went  into  possession,  and,  largely  through  his  own 
personal  efforts  and  those  of  his  wife,  constructed  the  house,  there  having 
been  paid  for  carpenter  work  by  the  father  a  sum  not  much  exceeding  $100. 
Other  testimony  was  offered  to  the  effect  tliat  the  defendant's  father,  after 
this  time,  stated  to  sundry  persons  that  the  property  belonged  to  the  defend- 
ant. It  is  contended  by  tlie  appellant,  huwever,  that  tlie  defendant  is  conclu- 
sively estopped,  by  the  agreement  which  he  entered  into  with  her,  thereafter 
to  dispute  the  plaintiff's  title  to  the  whole  of  this  land.  It  is  true  that  the 
clause  of  the  agreement  above  quoted  has  a  tendency  to  lead  one  to  the  con- 
clusion that  the  defendant  did  not,  at  the  time  of  the  execution  of  the  agree- 
ment, rely  upon  the  title  to  tlie  bouse  and  garden  which  he  now  sets  up.  Yet 
we  are  unable  to  say  that  the  entering  into  that  agreement  worked  such  an 
estoppel  against  him  as  to  preclude  him  from  asserting  his  true  title,  notwith- 
standing the  existence  of  that  agreement.  Where  the  relation  of  landlord  and 
tenant  exists,  tlie  possession  of  the  tenant  is  deemed  to  be  the  possession  of 
the  landlord.  ^Code  Civil  Proc.  §  373.  But  it  is  only  in  cases  where  the  con- 
ventional relation  of  landlord  and  tenant  exists  that  the  tenant  is  deemed  to 
be  estopped  to  allege  against  the  landlord  his  own  right  of  possession  under  a 
title  adverse  to  the  former.  The  principle  finds  its  origin  in  the  fact  that 
the  lessee  conclusively  acknowledges  title  in  his  landlord  when  be  accepts  h 
lease  of  the  property,  with  an  agreement  to  pay  rent  therefor;  but  it  does  not 
exist  where  such  conventional  relation  of  landlord  and  tenant  does  not  exist, 
as  is  the  case  now  before  us.  Sands  v.  Hughes,  53  if.  Y.  267.  While,  there- 
fore, the  clause  above  mentioned,  contained  in  this  contract,  the  whole  of 
which  was  shown  to  have  been  actually  written  by  the  defendant  himself,  is 
a  strong  circumstance  against  the  defendant's  present  contention,  yet  it  does 
not  appear  to  be  a  conclusive  legal  obstacle  to  the  defense  which  has  been  set 
up  in  the  answer. 

An  error,  however,  was  committed  upon  the  trial,  which  we  think  must 
lead  to  a  reversal  of  the  order  appealed  from.  The  defendant's  wife,  Nancy 
M.  Hoffman,  was  called  as  a  witness,  and  under  suitable  objection  and  ex- 
ception was  permitted  to  testify  that  she  beard  a  conversation  between  the 
defendant  and  Matthias  Hoffman,  the  defendant's  father,  in  reference  to  this 
property,  in  which  she  says  she  took  no  part.  She  then  proceeded  to  give 
testimony  to  the  original  transaction  lietween  her  husband  and  his  father, 
which  must  have  had  some  influence  upon  the  determination  of  the  jury. 
This  court  has  already  decided  In  the  case  of  Erwin  v.  Erwin,  (Sup.)  7  N, 
Y.  .Supp.  865,  that  such  evidence  was  incompetent  under  section  S29  of  tlie 
Code  of  Civil  Procedure,  and  that  its  admission  was  suttlcient  error  to  lead  to 
the  reversal  of  the  judgment.    Adherence  to  that  authority  leads  us  to  the 


Digitized  by CaOOQlC 


Sup.  Ct.]  m'cabe  v.  city  of  buffalo.  ^  389 

conclusion  tliat  this  evidence,  adduced  before  the  learned  special  county  Judge, 
was  incDiniietHnt,  an<l  that  for  such  error  tliere  should  be  a  reversal  ul  Die 
order,  and  a  new  tr.al.  Order  of  the  special  countj  judge  of  Cayuga  county 
reversed,  and  a  rehearing  had  before  him,  with  costs  of  this  appeal,  to  abide 
the  event.    AU  concur. 


McCabb  tt  at.  V.  CSiTT  of  Bttffau>. 

(Supreme  Court,  General  Term,  Fifth  DepariTnent.    Ifaroh,  1892.) 

DXTBCnVB  BtBBETS— ISiURT  TO  PeDBSTBIAS— CJoNTRIBnTOKT  NeOUOBKOI. 

Where  plaintiff,  before  dark,  passed  a  portion  of  a  street  undersoing  repairs,  and 
seeing,  as  sbe  testified,  that  "it  was  torn  up, "  and  that  "there  was  no  pavement  or 
oross-walk, "  passed  around  the  same  upon  planks  temporarily  laid,  and,  returning 
in  the  dark,  attempted  to  cross  the  unpaved  space,  and  was  injured,  she  was  guUly 
of  contributory  negligence. 

Appeal  from  circuit  court,  Erie  county. 

Action  by  Emma  McCabe  and  Joseph  F.  McCabe,  her  husband,  against  the 
<dty  of  Buffalo,  to  recover  for  personal  injuries  received  by  the  wife  by  rea- 
son of  a  detective  street.  From  a  judgment  for  plaintiffs,  defendant  appeals. 
Beversed. 

Argued  before  Dwiqht,  P.  J.,  and  Maoombbr,  J. 

F.  R.  Perkins,  for  appellant.    A,  Wilcox,  for  respondents. 

DwiGHT,  F.  J.  The  action  was  to  recover  damages  for  a  bodily  injury 
sustained  by  the  plaintiff  Emma  McCabe,  as  the  result  of  a  fall  on  the  cross- 
ing of  one  of  the  defendant's  streets.  The  plaintiff  Joseph  was  joined  with 
her  as  her  husbaqd,  and  no  question  is  made  in  respect  to  the  practice.  The 
plaintiff  lived  on  Ellicott  street,  which  was  crossed  by  Genesee  street  at  some 
distance  north  of  her  house.  At  the  date  of  the  accident,  Genesee  street  was 
being  laid  with  an  asphalt  pavement,  and  at  its  crossing  with  Ellicott  street 
was  torn  up  and  excavated  for  the  foundation  of  the  new  pavement  on  both 
sides  of  the  street-railroad  tracics,  which  ran  in  the  center  of  the  street,  while 
a  temporary  crossing  of  planks  had  been  laid  in  line  with  the  center  of  Elli- 
cott street.  Early  in  the  evening  of  September  28th  the  plaintiff  and  her 
husband  set  out  from  their  home  to  g^  to  a  market  situated  on  Ellicott  street 
north  of  Genesee.  It  was  not  yet  dark  when  they  reached  Genesee  street, 
and,  seeing  the  condition  of  the  crossing,  they  took  the  plank-way,  and  passed 
over  without  difficulty.  The  plaintiff  testifies:  "I  did  not  take  any  particu- 
lar notice  of  the  street,  only  1  saw  it  was  torn  up.  When  we  were  going  up 
to  the  market  we  walked  on  the  planks  that  were  laid  across  Genesee  street. 
These  planks  were  laid  riglit  on  the  center  of  Ellicott  street  across  Genesee 
street.  There  was  not  anything  laid  in  the  pl^e  where  the  cross-wallts  ordi- 
narily were.  *  *  *  The  street  was  torn.up  on  each  side  of  the  railroad 
track  when  we  went  up.  The  pavement  was  all  taken  out.  I  saw  there 
was  no  pavement  or  cross-walks  there."  After  doing  their  marketing,  they 
returned  on  the  west  side  of  Ellicott  street.  It  was  dark  w  hen  they  reached 
the  crossing,  and  there  were  no  lights  at  the  corners.  An  electric  lamp,  sus- 
pended from  a  pole  at  the  corner  which  they  first  came  to,  whs  not  lighted: 
but  instead  of  taking  the  plank-way,  as  before,  Ihey  continued  on,  in  the 
dark,  in  the  direct  line  of  the  sidewalk  of  Ellicott  street,  across  the  unpaved 
space  which  they  bad  observed  in  going  up,  from  wliicli,  as  they  had  observed, 
the  cross-walk  bad  been  removed,  and  across  the  railroad  tracks.  All  this 
was  accomplislied  in  safety,  but,  when  stepping  off  from  the  south  side  of 
the  railroad  track,  the  plaintiff's  foot  went  into  Die  excavation,  and  she  was 
thrown  down,  and  received  the  injury  of  whicli  sbe  complains.  The  only 
explanation  which  the  plaintiff  and  her  husband  attempt  to  make  of  their 
failure  to  cross  by  the  plank-way  on  their  return  from  the  market  is  that  there 
was  a  carriage  on  it  as  tliey  crossed.    But  the  husband  testifies  that  he  did 
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not  see  the  carriage  until  he  and  the  plaintiff  were  on  the  railroad  track,'  and 
the  plaintiff  testifies  that  the  carriage  whs  going  in  the  same  direction  in 
which  she  was  going.  With  facts  such  as  these  in  proof  by  the  testimony  of 
the  plaintiff  herself,  it  can  hardly  be  said  that  she  has  made  a  case  in  which 
she  is  sliown  to  have  been  free  from  negligence  contributing  to  produce  the 
injury  of  which  she  complains.  The  fact  of  her  recent  observation  of  the 
condition  of  the  street;  tliat  she  knew  that  it  was  torn  up  on  both  sides  of  the 
railroad  track;  and  that  tliere  was  neither  pavement  nor  cross-walk  on  either 
side, — if  not  suflBcient  to  charge  her  with  Isnowledge  of  the  danger  which  she 
aetuidly  encountered,  was  certainly  sutBcient  to  warn  her  against  making  the 
experiment  of  crossing  in  the  dark,  outside  of  tlie  plank-way.  It  was  a  case 
in  which  she  was  denied  the  right  to  presume  that  the  crossing  outside  the 
planks  was  in  a  safe  condition,  because  she  had  just  before  observed  what  its 
condition  was.  The  particular  fact  here  pointed  out,  of  the  plaintiff's  knowl- 
edge of  the  condition  of  the  crossing,  seems  not  to  liave  attracted  the  atten- 
tion of  the  court  at  the  circuit.  It  is  not  mentioned  in  the  charge  to  the  jary. 
nor  was  the  attention  of  the  court  directly  called  to  it  by  any  request  to 
charge.  But  the  question  was  raised,  by  the  motion  for  a  nonsuit  at  the 
close  of  the  evidence,  whether  the  plaintiff  had  shown  herself  to  liave  been 
free  from  negligence  in  the  attempt  to  make  the  crossing  at  the  place  she 
did,  and  under  the  circumstances  shown  to  have  existed.  For  the  reasons 
stated  we  think  the  motion  for  a  nonsuit  should  have  been  granted. 

Judgment  and  order  appealed  from  reversed,  and  a  new  trial  granted,  with 
costs  to  abide  the  event. 


Kbt  West  Bldg.  &  Loan  Ass'k  e.  Bank  ot  Kbt  West. 

(Supreme  Court,  OenercH  Term,  First  Department.    March  81,  I8g&) 

Vacatiko  Attaobitbnt— Parttbs. 

The  receiver  of  a  bank,  who  aoqnlred  title  to  attached  property  prior  to  the  at- 
tachment, cannot  move  to  vacate  the  same  elmply  because,  under  saob  attactament 
against  the  bank,  his  property  was  seized;  Code  Civil  Froc.  {  682,  allowiagonly 
those  whose  iaterests  are  acquired  subsequent  to  the  attachment  to  so  move. 

Appeal  from  special  term.  New  York  county. 

Action  by  the  Key  West  Building  &  Loan  Association  against  the  Bank 
of  Key  West  to  recover  deposits.  Henry  L.  Branch,  receiver  of  the  de- 
fendant, appeals  from  an  order  denying  his  motion  to  vacate  an  attachment 
against  defendant,  under  which  property  was  taken  to  which  he  olaims  title. 
Affirmed. 

Argued  Ibefore  Van  Brunt,  P.  J.,  and  Inorahau  and  O'Brien,  JJ. 

Billings  A  Cardogo,  {Michael  H.  Cardozo  and  Edgar  J.  Nathan,  of  conn- 
sel,)  for  appellant.  Kellogg,  Rose  &  Smith,  {L.  L.  Kellogg,  of  coansel.)  for 
respondent. 

Pes  Gxtriah.  Without  at  all  passing  upon  the  question  as  to  the  validity 
of  the  attachment  in  the  case  at  bar,  in  the  disposition  of  this  appeal  it  is 
sufficient  to  say  that  the  title  of  the  receiver  to  the  property  taken  under  this 
attachment  against  the  bank  having  been  acquired,  if  at  all,  prior  to  the  issu- 
ing of  the  attachment,  he  has  no  standing  in  court  to  vacate  the  attachment, 
simply  because  under  an  attachment  against  the  defendant  they  seized  upon 
his  property.  If  the  title  to  the  property  had  been  acquired  by  the  receiver 
subsequent  to  the  attachment,  then,  by  section  682  of  the  Code,  he  would 
have  had  a  right  to  intervene,  but,  such  not  being  tlie  fact,  no  such  right  ex- 
ists; the  right  of  strangers  to  intervene  being  by  the  section  of  the  Code  lim- 
ited to  cases  where  interest  in  the  property  attached  has  been  acquired  from 
the  defendant  subsequent  to  its  levy.  No  attachment  against  the  defend- 
ant's property  can  affect  in  any  way  the  right  of  the  moving  party  here  to 
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obtain  possession  of  any  property  th6  title  to  which  had  vested  in  him  prior 
to  the  levy  of  the  attachment.  The  order  appealed  from  ahould  be  affirmed, 
with  $10  coata  and  disbursementa.    All  concur. 


AiXBK  v.  Bank  ov  EIbt  West. 
(Supreme  Court,  General  Term,  First  Department.    Karoh  81, 1899.) 

Appeal  from  apeoial  term.  New  York  county. 

AeUon  by  George  W.  Allen,  as  general  assises  of  Jamea  A.  Waddell,  against  tiie 
Bank  of  Key  West,  to  recover  deposits.  Plaintifl  appeals  from  an  order  vaoaung  a  war- 
rant of  attachment.    Reversed. 

Argued  before  Van  Bbunt,  F.  J.,  and  iKORAHiJf  and  O'Binair,  JJ. 

KeUogg,  Rote  A  Smith,  (I..  L.  KeUogg,  of  counsel,)  for  appellant.  BiUinga  A  Car- 
dozo,  {Michael  H.  Cardozo  and  Edgar  J.  Nathan,  of  counsel,)  for  respondent. 

Pbb  Cubiau.  For  the  reasons  stated  iii  the  oase  of  Key  Weat  Bldg.  A  Loan  Au'n 
T.  Bank  ofKey  West,  18  N.  T.  Supp.  SQO,  (decided  herewith,)  we  think  that  the  order 
vacating  the  attachment  should  not  have'  been  granted.  The  order  should  therefore  be 
reversed,  with  $10  oosts  and  disbursements,  and  the  motion  denied,  with  $10  oasts. 

All  coDoar. 


Qabdnbb  «.  C.  B.  Kbooh  Manttf'o  Co.  et  al. 

{Supreme  Court,  Oeneral  Term,  First  Department.    Maroh  81, 1899.) 

Pluin>ui.siiT  CoirvsTAiroM— Action  to  Bbt  Asids— Partiks. 

A  complaint  to  set  aside  conveyances  to  a  corporation,  after  setting  forth  the  al- 
leged fraudulent  transfer,  further  alleged  that  the  debtors  bau  also  transferred  a 
large  amount  of  stock  of  the  corporation  to  pecsons  who  were  not  bona  fide  cred- 
itors, with  like  fraudulent  intent.  Held  that,  the  latter  allegation  being  merely 
made  to  characterize  the  debtor's  action,  the  assignees  of  such  stock  were  not  nec- 
essary parties  to  the  suit. 

Appeal  from  special  term,  Kew  York  county. 

Action  by  Charles  £.  Gardner  against  the  C.  B.  Eeogh  Manufacturing  Com- 
pany and  others  to  set  aside  alleged  fraudulent  conveyances.  The  corapiiny 
appeals  from  an  order  overruling  a  demurrer  to  tlie  complaint,  and  from  an 
interlocutory  judgment  entered  thereon.     Affirmed. 

Argued  before  Van  Bbunt,  P.  J.,  and  Patxekson  and  O'Brien,  JJ. 

Myndert  A.  Voshurgh,  {Emmanttel  J.  Meyers,  of  counsel, )  for  appellant. 
Butler,  Stillman  &  Huhhard,  {B.  Kent  and  Adrian  U.  Joline,  of  counsel,) 
for  respondent. 

Van  Brunt,  P.  J.  This  action  was  brongbt  by  a  judgment  creditor  of 
the  individual  defendants  composing  the  firm  of  C.  B.  Keogh  &  Co.  against 
sucli  individual  defendants  and  the  C.  B.  Keogh  Manufacturing  Company, 
to  set  aside  as  fraudulent  a  transfer  or  conveyance  of  certain  property  belong* 
ing  to  said  firm,  made  by  said  firm  to  tlie  defendant  the  C.  B.  Keogh  Manu- 
facturing Company.  The  defendant  corporation  interposed  a  demurrer  upon 
the  ground  that  it  appeared  upon  the  face  of  the  complaint  that  there  was  a 
defect  of  parties  defendant.  The  complaint  alleges,  among  other  things, 
that  the  property  in  .question  was  transferred  to  the  corporation,  and  was  ac- 
cepted by  the  corporation,  with  intent  to  hinder,  delay,  and  defraud  the  just 
creditora  of  the  firm  of  C.  B.  Keogh  Sc  Co.  It  then  further  alleges  that  the 
individual  defendants,  in  pursuance  of  the  scheme  or  plan  aforesalil,  trans- 
ferred and  delivered  a  large  amount  of  the  capital  stock  in  said  corporation 
to  divers  persons,  who  were  not  and  are  not  bona  fide  creditors  of  said  brm, 
and  whose  claims  and  demands  against  said  firm  were  much  less  in  amount 
than  the  value  of  said  stock  so  delivered,  and  that  said  transfer  and  delivery 
were  made  in  pursuance  of  said  scheme,  and  with  intent  to  hinder,  delay, 
and  defraud  said  creditors,  and  particularly  the  plaintiff.  It  is  urged  that 
because  of  this  allegation  the  persons  to  wlioui  lliis  stock  was  delivered  are 
necessary  parties  to  this  action,  because  it  is  cluimed  their  holdings  are  as- 
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sailed  aa  being  fraudulent.  It  this  were  ti-ue,  and  if  the  plaintiff  was  desirous 
of  reaching  the  stock  in  question,  the  claim  would  be  well  founded.  But  it 
appears  upon  an  inspection  of  the  complaint  that  the  plaintiff  is  not  at  all  in- 
terested in  or  desirous  of  securing  any  part  of  the  stocic  of  the  defendant 
company,  and  that  all  that  tliis  allrgation  was  intended  to  aver  was  fraudu- 
lent practices  upon  the  part  of  the  individual  defendants  in  connection  with 
their  dealings  with  the  corporation.  The  allegation  in  question  was  probably 
entirely  unnecessary.  AH  that  the  plciintiS  seeks  to  recover  is  property  the 
ostensible  title  to  which  is  in  the  defendant  corporation,  and  he  alleges  a 
fraudulent  scheme  between  tlie  individual  defendants  and  the  corporation, 
and  then,  for  the  furtlier  purpose  of  characterizing  the  fraudulent  character 
of  the  action  of  the  individual  defendants,  he  alleged  that  they  transferred 
the  stock  they  received  from  the  corporHtion  to  persons  without  an  adequate 
consideration.  All  the  relief  demanded  is  in  respect  to  the  property  trans- 
ferred by  tlie  individual  defendants  to  the  corporation.  Stockholders,  as 
such,  do  not  own  the  property  of  a  corporation,  and  ard  not  necessary  par- 
ties in  Fn  action  brouglJt  to  affect  the  title  to  property  held  by  the  corporation. 
Hence  the  stockholders  were  not  necessary  parties  to  the  action,  nor  was  the 
allegation  contained  in  the  complaint  necessary  in  order  that  proof  of  fraudu- 
lent acts  upon  the  part  of  the  defendants  might  be  offered.  We  are  of  opin- 
ion, therefore,  that  the  demurrer  was  rightly  overruled,  and  the  judgment 
should  be  aiSrmed,  with  costs,  with  leave,  however,  to  the  defendant  to  an- 
swer on  paying  the  costs  of  the  demurrer  upon  this  appeal,  and  the  costs  of 
the  court  below,  within  20  days  after  entry  of  order  hereon.    All  concur. 


Akin  v.  Lvob. 
{Supreme  Comt,  General  Term,  First  Department.    ISatcAi  81, 1809.) 

COMTBACTS— FlBTORMAKOB. 

The  fact  that  one  party  to  a  joint  adventure,  who  has  performed  services  in  pro- 
ourinK  contracts  forming  the  subject-matter  of  such  adventure,  and  made  certain 
expenditures,  falls  to  contribute  his  agreed  share  of  capital,  does  not  preclude  him 
from  sharing  in  the  profits,  where  the  other  party  has  accepted  suoh  services,  and 
has  not  availed  himself  of  his  right  to  terminate  the  relation. 

Appeal  from  special  term,  New  York  county. 

Action  by  Albro  Akin  against  Alfred  J.  Luce  for  an  injunction.  Plaintiff 
appeals  from  an  interlocutory  judgment  directing  an  accounting.     Affirmed. 

Argued  before  Van  Brunt,  P.  J.,  and  O'Brien,  J. 

Ptatt  &  Botoers,  {John  M.  Bowers,  of  counsel,)  for  appellant.  Morri8on 
<fr  Kennedy,  (L.  J.  Morrieon,  of  counsel,)  for  respondent. 

Per  Curiam.  The  principal  ground  of  the  appeal  in  this  case  seems  to  be 
based  upon  the  claim  that  there  was  no  evidence  to  sustain  the  direction  for 
judgment  in  the  interlocutory  decree,  the  letter  l>eing  in  contradiction  to  the 
findings.  Upon  an  examination  of  the  record,  we  can  see  no  support  fur 
this  claim.  The  court  has  found  the  contract  between  th.e  parties,  has  found 
wliat  was  done  under  this  contract,  and  his  conclusions  of  law  have  fixed  tite 
rights  of  the  parties  in  accordance  witli  these  findings.  The  claim  of  tlie 
plaintiff  seems  to  be  tluit  because  the  defendant  has  in  his  judgment  failed  to 
make  the  contributions  to  the  joint  adventure,  which  in  law  he  was  bound 
to  do,  tiierefore  the  plaintiff  tias  a  right  to  all  the  proceeds  of  the  advent- 
ure. We  are  not  aware  of  any  ruleof  law  which  imposed  such  a  penalty 
upon  a  party  failing  to  comply  witli  all  the  requirements  of  an  agreement  in- 
volving a  joint  adventure.  In  the  case  of  a  copartnership,  the  mere  failure 
to  contribute  the  capital  agreed  to  be  paid  in  by  one  of  the  parties  does  not 
deprive  him  of  the  right  to  participate  in  the  profits  of  the  business,  if  it  is 
carried  on  even  by  the  capital  of  his  copartner.    The  failure  to  contribute 
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snch  capital  undoubtedly  gives  a  riglit  to  the  copartner  to  terminate  tlie  co- 
partneraliip.  But  he  may  not  carry  un  the  business,  and  avail  liimself  of  tli» 
services  of  the  partner  failing  to  contributp,  and  then  claim  all  the  protits 
arising  because  of  such  failure  to  contribute.  In  the  case  at  bar  the  facts 
disclose  a  joint  adventure  between  the  parties  to  this  action.  The  defendant 
contributed  certain  services,  and  made  certain  expenditures,  and  the  plaintiCC 
contributed  the  capital  by  which  tlie  adventure  was  to  be  carried  on  to  a  suo-- 
oessf ul  termination.  It  is  true  that  the  defendant  refused  to  contribute  any 
part  of  the  capital  required  to  carry  on  the  enterprise,  baaing  his  claim  upon 
a  denial  of  any  obligation  so  to  contribute.  But  this  refusal  in  no  way  pre- 
vented him  from  participating  in  the  profits  which  might  arise  from  tlie  sue- 
cessful  termination  Of  the  joint  adventure.  The  only  right  which  such  re> 
fusal,  if  unjasti  liable,  conferred  upon  the  other  party,  was  to  refuse  to  go  oa 
with  the  adventure,  and  to  terminate  the  relations  under  the  agreement  be-- 
t ween  them;  but,  the  plaintiff  having  availed  himself  of  the  services  of  the- 
defendant  in  the  procuring  of  the  contracts  which  formed  the  subject-matter 
of  the  joint  adventure,  he  cannot  now,  because  of  his  failure  to  contribute 
his  proportion  of  the  capital  required,  deprive  the  defendant  of  all  the  profits- 
realized  upon  the  joint  adventure.  We  thinki  therefore,  that  the  judgment 
was  right,  and  should  be  affirmed,  with  costs. 


Caffeb  9.  Otthan  at  < 
{Swpreme  Court,  General  Term,  Ftrtt  Depart  ■  iaroh  81, 1899.) 

PsntciPAi,  AND  AoKN'r— Right  or  Thikd  Pbbsokb— Bxpbms  AuTHOBrrr. 

Flsintifl  wae  Induced  to  accept  defective  ffoods  by  the  representations  of  the- 
manufacturer's  employe  that  if  plaintiff  would  accept  the  goods,  which  could  not 
be  disposed  of  by  the  manufacturer  because  of  plaintiff's  name  thereon,  and  attempt 
to  sell  them,  the  manufacturer  would  make  up  a  new  lot  for  plaintiff  In  case  of 
failure.  Held,  the  employe  having  been  presented  to  plaintiff  by  the  manufacturer' 
with  apparent  authority  to  take  charge  of  the  transaction,  that  his  employer  was. 
bound  by  his  statements,  without  evidence  of  express  authority  to  make  them. 

Exceptions  from  circuit  court.  New  Yoric  county. 

Action  by  Alberto  H.  Cafler  against  William  Ottman  and  others,  executors 
of  Jacob  Ottman,  deceased.  The  complaint  was  dismissed,  and  plaintiff 
moves  for  a  new  trial  on  exceptions  ordered  to  be  heard  in  the  first  instance- 
at  general  term.    Exceptions  sustained. 

Argued  before  Yam  Bruht,  P.  J.,  and  O'Bbien  and  Patterson,  JJ. 

George  U.  Fletcher,  (Ira  D.  Warren,  of  counsel,)  for  appellant.  Goepel  A- 
Raegener,  {Austen  &.  Fox,  of  counsel,)  for  defendants. 

Van  BRtTNT,  F.  J.  This  action  was  brought  against  executors  to  recover 
damages  for  an  allegnd  breach  of  an  executory  written  contract  entered  into 
by  tlie  testator  and  the  plaintiff  to  manufacture  certain  merchandise;  the- 
plaintiff  alleging  that  the  deceased  failed  tu  Iceep  bis  contract  in  every  respect, 
and  that  he  suffered  damages  to  a  large  amount,  for  which  be  prayed  judg-- 
ment.  The  defense  relied  upon  seems  to  have  been  that  the  plaintiff,  by  re- 
ceiving thecanls,  offering  them  for  sale,  and  selling  large  quantities  of  them, 
accepted  tliem,  and  no  cause  for  damages  for  the  alleged  defects,  which  were 
confessedly  visible  on  inspection,  survived  the  acceptance,  and  tl>is  seems  ta 
have  been  the  ground  on  which  the  ruling  of  the  court  below  was  based.  It 
appears  that  all  the  conversations  in  reference  to  this  contract  were  had  with- 
one  Bonnier,  an  employe  of  the  deceased,  and  it  is  claimed  by  the  plaintiff 
that  whatever  receipt  of  the  giiods  there  might  in  fact  have  been  resulted 
from  an  arrangement  entered  into  between  Bonnier,  claiming  to  represent 
the  deceased,  and  the  plaintiff,  which  did  not  amount  to  an  acceptance  of  the- 
goods.  The  evidence  of  what  took  place  between  Bonnier  and  the  plaintiff 
was  exi.uded,  and  hence,  the  goods  having  been  received  and  partially  sold> 
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by  the  plainllfl,  the  coart  held  that  there  had  been  an  acceptance  under  the 
contract,  and  their  palpable  failure  to  comply  with  the  contract  formed  no 
basis  for  this  action.  We  think  this  was  error.  The  plaintifF  liad  a  right  to 
show  the  facts  and  circumstances  under  which  he  received  the  goods  in  ques- 
tion. As  already  stated,  all  the  conversations  in  reference  to  this  contract 
were  bad  with  Bonnier.  In  fact.  Bonnier  was  held  out  to  plaintifF  as  the 
confidential  employe  of  the  defendants.  It  was  to  him  that  the  plan  npon 
which  this  merchandise  was  to  be  manufactured  was  divulged  by  the  plain- 
tiff, and  it  was  according  to  such  divulged  plan  that  the  contract  was  to  pro- 
ceed. Upon  the  tender  of  the  goods,  and  the  examination  of  the  same,  the 
plaintiff  declared  to  Bonnier  that  the  guoUs  did  not  come  up  to  the  contract, 
specifying  the  defects,  and  that  Bonnier  replied  that  he  did  not  know  that 
they  did  not  come  np  to  the  contract,  but  added,  "Don't  hold  us  too  closely 
to  that;"  that  he  knew  a  party  who  would  take  them  all  off  the  plaintiff's 
hands  at  once,  and  that  he  would  sell  every  one  of  them  for  him,  and  get  an- 
other order  for  more  cards,  and  that  the  pMntiff  told  him  he  would  have  noth- 
ing to  do  with  it  as  it  stood;  and  that  Honnier  pressed  the  plaintiff,  because 
bis  name  was  printed  upon  the  merchandise,  and  they  could  not  sell  it,  to 
offer  the  same  for  sale,  and  promised  that  they  would  make  another  lot  for  the 
plaintiff.  It  was  under  these  circumstances  that  the  cards  were  accepted,  as 
far  as  they  were  accepted  and  offered  for  sale.  Bonnier  stating  that  all  the 
-expenses  they  would  see  him  paid,  and  whatever  money  was  paid  out  they 
would  see  them  paid  back,  and  return,  besides,  his  profit.  It  is  true  that  this 
latter  testimony  was  stricken  out.  But  it  is  to  be  considered  upon  the  ques- 
tion as  to  whether  the  motion  to  dismiss  was  properly  granted.  We  think  it 
was  error  to  strike  out  testimony  of  this  character.  It  is  apparent,  from  the 
evidence,  that  Bonnier  was  the  alter  ego  of  the  deceased;  that  he  had  charge 
of  this  business,  and  whatever  representations  he  made  to  the  plaintiff  in  or- 
der to  get  him  to  take  possession  of  the  goods  was  competent  upon  the  ques- 
tion wliether  he  had  received  them  without  objection,  so  as  to  deprive  him  of 
his  rigtit  to  claim  damages  for  the  breach  of  his  contract.  It  certainly  would 
be  establisliing  a  harsh  rule  to  hold,  when  an  employe  is  presented  to  a  con- 
tracting party  with  the  apparent  authority  to  take  charge  of  a  negotiation, 
itnd  proceeds  with  it  to  the  very  end,  that  the  principal,  when  he  is  sought  to 
be  charged  with  the  acts  of  the  employe,  should  be  allowed  to  say,  "You 
must  prove  express  authority  from  me  for  the  employe  to  bind  me."  In  all 
departments  of  mercantile  business,  employes  occupying  particular  positions 
aie  presumed  to  have  the  authority  to  do  all  that  is  customarily  done  in  those 
positions,  and  it  is  the  application  of  this  rule  to  the  relations  of  Bonnier  to 
the  deceased  that  makes  bis  declarations  and  acts  evidence.  If  the  defendant 
was  alive,  he  could  not  testify  to  any  transaction  he  had  with  the  plaintiff. 
He  seems  to  have  been  by  upon  one  or  two  conversations,  but  nothing  was 
said  to  him  or  by  him.  The  whole  business  was  transacted  by  Bonnier,  by 
and  with  his  authority,  and  such  business  was  not  terminated  until  the  ac- 
ceptance of  these  cards  by  the  plaintiff.  Any  complaint  which  the  plaintiff 
had  to  make  in  respect  tu  the  goods  would  be,  under  the  circumstances,  nat- 
urally made  to  Bonnier,  as  he  was  the  only  person  with  whom  he  had  any 
dealing,  and  he  naturally  supposed,  when  he  refused  to  receive  these  cards, 
any  statements  made  to  induce  acceptance  were  made  with  authority.  We 
think,  therefore,  that  the  motion  for  a  new  trial  should  be  granted,  with  costi 
to  plaintiff  to  abide  the  final  event.    All  ooncnr. 
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Wells  v.  Ekox. 

(Supreme  Court,  Oeneral  Term,  S^rst  Department    March  81, 1898.) 

Obdsk  or  Refbsencx — Acoouirmio. 

Wheie,  in  an  actioa  for  aa  accounting  by  a  general  assignee,  the  pleadings  pre- 
sent an  issue  as  to  whether  or  not  plaintiff  is  a  creditor,  an  order  of  reference  to 
take  proof  of  the  matters  set  forth  in  the  pleadings,  and  to  state  the  assignee's  ao- 
eount,  ia  inauffloient.  The  order  should  require  the  bearing  and  detemuaatien  of 
the  issues. 

Appeal  from  special  term.  New  York  coanty. 

Action  by  Judson  O.  Wells  against  Thomas  B.  Knox,  as  general  assignee 
of  Samuel  A.  Warren,  for  an  acconnting.  Defendant  appeals  from  an  order 
of  reference  to  take  proof  of  the  matters  set  forth  in  the  pleadings  and  to 
state  the  assignee's  acoount.  Afiirmed  as  modified.  For  former  reports,  see 
7  N.  T.  Supp.  45,  8  N.  Y.  Supp.  58. 

Argued  before  O'Brien  and  Imqraham,  J  J. 

Benno  Loewy,  for  appellant.    X.  U.  Hdhlo,  tot  respondent. 

Feb  GintiAM.  By  the  pleadings  an  issue  is  presented  as  to  whether  or  not 
the  plaintiff  is  a  creditor  of  the  assignor.  The  order  does  not  provide  for  the 
trial  of  that  issue.  Tlie  action  is  for  an  accounting,  and,  in  disposing  of  the 
action,  the  taking  and  stating  of  the  account  is  necessary,  and  a  case  is  thus 
presented  which  the  court  has  the  power  to  refer.  Upon  such  a  reference  all 
the  Issues  should  have  Ix^eu  referred;  and  as  it  appears  from  the  terms  of  the 
order  that  the  reference  was  "to  take  proof  of  the  matters  set  forth  in  the 
pleadings,  and  take  and  state  tlie  account  of  the  defendant,  Thos.  R.  Knox, 
as  assignee, "  Instead  of  providing  for  the  trial  of  the  issues  in  addition  to  the 
account,  the  order  should  l)e  modified  by  inserting,  in  lieu  of  the  words,  "to 
take  proof  of  the  matters  set  forth  in  the  pleadings,"  the  words,  "to  hear  and 
determine  the  issues  in  the  action,  and  to  take  and  state  the  account,"  etc. 
The  order,  as  so  modified,  should  be  affirmed,  without  costs  to  either  party  on 
this  appeal. 


In  re  Denison's  Estate. 
In  re  Delahuntt. 
(Supreme  Court,  General  Term,  First  Department    March  31, 18991) 
Hmonmia  Bntoboehext  or  Jddokbnt — Actioh  aoainst  Lcsatic. 

Fending  an  action,  defendant  therein  was  adjudged  a  lunatio,  and  a  committee  of 
her  estate  was  appointed,  who  was  substituted  as  defendant,  and  by  answer  set  np 
that  no  leave  to  sue  him  bad  been  granted.  Held,  that  he  might  avail  himself  of 
snch  defense,  and  It  was  sufficient  ground  for  restraining  enforcement  of  a  judg- 
ment for  plaintiff  in  the  action,  and  that,  after  such  judgment,  leave  to  sue  the 
committee  should  not  be  granted  to  plaintiff  nuno  pro  tunc 

Appeal  from  special  term.  New  York  county. 

Application  by  John  Delahunty,  as  committee  of  the  estate  of  Felicia  Derxi' 
son,  a  lunatic,  to  restrain  the  enforcement  of  a  judgment  rendered  by  the  city 
court  against  snch  committee  at  suit  of  David  liosenbaum.  Rosenbaum  ap- 
peals from  an  order  restraining  the  enforcement  of  such  Judgment,  and  from 
an  order  denying  a  motion  by  bim  for  leave  to  sue  such  committee  nuno  pro 
tunc.    Affirmed. 

Argued  before  Van  Bbtjnt,  P.  J.,  and  O'Brien  and  Ingrahah,  JJ. 

Abram  Kling,  for  appellant.  Donahue,  Netoeomhe  d  Cardozo,  for  respond- 
ent. 

Feb  CimiAU.  It  appears  that  on  the  1st  of  March,  1890,  an  action  was  in- 
stitnted  in  the  city  court  by  one  David  Rosenbaum,  as  plaintiiT,  against  Fell- 
cia  Denison,  to  recover  upon  three  promissory  notes.  By  proceedings  subse- 
quently instituted  in  the  supreme  court,  said  Felicia  Denison  was  declared  to 
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be  a  lunatic,  and  a  committee  of  her  estate  was  appointed  by  this  court. 
Thereafter  a  motion  was  made  by  the  plaintiff  to  substitute  ttie  committee  as 
defendant  in  that  action,  which  motion  was  granted,  and  thereafter,  a  supple- 
mental complaint  having  been  served,  an  answer  was  interposed,  in  which 
the  defense  was  relied  upon  that  the  action  could  not  be  maintained,  for  the 
reason  that  no  permission  had  been  granted  to  sue  the  committee  of  the  luna- 
tic. Notwithstanding  this  objection,  the  city  court  proceeded,  and  judgment 
was  entered  against  the  committee,  and,  upon  a  motion  l>eing  made  in  this 
court,  proceedings  upon  such  judgment  were  permanently  stayed,  and  from 
such  order  this  appeal  is  taken.  We  think  that  the  committee  had  the  right 
to  rely  upon  the  defense  set  forth  in  the  answer  that  no  leave  to  sue  had  been 
granted;  and  that  in  consequence  of  such  defense  the  city  court  had  no  right 
to  proceed  in  the  action;  and  that,  therefore,  the  order  restraining  the  en- 
forcement of  the  judgment  was  prc^erly  granted.  It  has  been  expressly  held 
in  a  number  of  cases  that  the  supreme  court  has  authority  to  restrain  the  en- 
forcement of  asserted  claims  against  a  luna'  ic's  estate,  and  to  compel  the 
Claimant  to  establish  his  demand  as  it  may  prescribe.  In  re  OtU,  101  N.  Y. 
582,  5  N.  E.  Rep.  671;  In  re  Becktoith,  87  N.  Y.  503;  Carter  v.  Becktotth, 
128  N.  Y.  812-316,  28  N.  E.  Rep.  582;  Ck)de  Civil  Proc.  §§  2320-2322,  2339. 
The  court,  having  the  power,  was  justified,  under  the  facts  shown,  in  mak- 
ing the  order  appealed  from,  and  it  should  be  affirmed,  with  $10  costs  and 
disbursements.  With  respect  to  the  second  order  appealed  from,  denying  the 
application  for  leave  to  sue  the  committee  nunc  pro  tune,  this,  also,  we  think 
should  be  affirmed.  Upon  the  facts  appearing,  the  learned  court  very  prop- 
erly said  that  the  proper  procedure,  in  a  case  of  this  kind,  would  be  to  insti- 
tute an  independent  action  by  leave  of  the  court  against  the  lunatic  and 
against  the  committee,  and  the  whole  merits  of  Rosenbaum's  case  might  l>e 
determined  in  such  an  action.  This  course  can  result  in  no  injustice  to  lios- 
enbiium;  he  having  proceeded  in  the  action  against  the  lunatic  without  the 
permission  of  the  court,  which  was  essential  to  its  maintenance,  .should  now 
be  required  to  do  what  was  necessary  to  enforce  his  claim  against  the  lunai- 
tlc.  We  think,  therefore,  that  this  order,  also,  should  be  affirmed,  with  $10 
costs  and  disbursements.    All  concur. 


White  et  al.  v.  Manhattan  Ut.  C!o.  at  a{. 

(Supreme  Court,  Oeneral  Term,  Plrgt  Department.    Usroh  8t,  1893.) 

1.  License— Ksvoo^tion—Elevxtxd  Railwats. 

By  an  instrument  in  writing,  not  under  seal,  and  for  which  no  consideration  was 
shown,  owners  of  land  bounded  on  certain  streets  gave  "consent  to  the  construction 
and  operation  of  an  elevated  railroad  over  and  through  and  along  such  streets, "  by 
a  designated  company,  which,  with  others,  thereafter  oonstnioted  and  operate! 
■nch  railroad.  Held,  that  such  consent  was  a  license,  revocable  at  will,  and  was 
-  revoked  by  a  sabsequent  conveyance  of  the  property  by  the  owners,  and  the  bring- 
ing of  an  action  by  devisees  of  the  grantee  to  restrain  said  companies  from  main- 
taining and  operating  the  railroad,  to  the  injury  of  plaintills'  easements  In  such 
streets. 
9.  Appeal— HAHHLEgs  EanoK— Evidence— Trial  bt  thb  Codbt. 

The  improper  admission  of  expert  testimony,  on  a  trial  by  the  court,  Is  not  ground 
for  reversal,  unless  it  affected  the  final  disposition  of  the  case. 

Appeal  from  special  term.  New  York  county. 

Action  by  Anna  B.  White  and  Anna  B.  Haulenbeck  against  the  Manhat- 
tan Railway  Company  and  others  to  restrain  defendants  from  maintaining  or 
operating  an  elevated  railroad  in  the  street  in  front  of  plaintifF's  premises,  and 
for  past  damages.  Defendants  appeal  from  a  judgment  for  plaintiffs  entered 
upon  trial  by  the  court  without  a  jury.     Affirmed. 

At  the  trial  defendants  gave  in  evidence  an  instrument  in  writing,  signed 
in  the  firm  name  of  W.  N.  iSeymour  &  Co.,  a  copartnership,  under  which 
plaintiffs  claimed  title  to  the  premises  affected,  as  follows: 
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"We,  the  undersigned,  owners  of  land  bounded  on  Chatham  square,  east 
side,  between  Roosevelt  and  East  Broadway,  hereby  respectively  consent  to 
the  construction  and  operation  of  an  elevated  railroitd  over,  through,  and 
along  said  street,  the  said  railway  to  be  constructed  and  operated  by  either 
the  New  Yoric  Elevated  Railroad  Company,  or  a  company  to  be  organized  un- 
der  chapter  606  of  the  Laws  of  1875. 
"Dated  New  York,  October,  1875. 
Street  number,  .......4 

Ward  number,     .-.-..»  781 

Feet  front,     ........     34.4 

Owners,    ...•••.      Seymour  &  Co. 
Residence,      .......  Flushing 

Yaluation,  .......      t20,00U 

[Signature]  "W.  N.  8btmot]B  &  Co." 

Argued  before  Lawremob  and  O'Brien,  JJ. 

Davtes  A  Rapallo,  {Julten  T.  Davies  and  J.  C.  Thomson,  of  counsel,)  for 
appellants.    Leo  C,  Desmr,  (Joseph  B.  Riley,  of  counsel,)  for  respondents. 

Lawrence,  J.  It  is  quite  apparent,  from  the  evidence  in  this  case,  that 
the  plaintiffs'  property  and  easements  have  been  greatly  damaged  by  the  erec- 
tion of  the  structures  of  the  defendants.  It  is  insisted,  however,  that  under 
the  consent  which  was  signed  by  W.  N.  Seymour  So  Co.,  or  rather  by  one  of 
the  members  of  that  Arm  with  the  firm's  name,  all  right  to  any  compensa- 
tion for  tlie  impairment  of  the  easements  attaclied  to  the  property  described 
in  the  complaint  was  waived  and  iost.  To  that  proposition  we  do  not  accede. 
We  regard  the  consent  which  was  given  by  one  of  the  members  of  the  firm  in 
question  as  being  merely  a  license,  revocable  at  will,  and  that  the  copartners, 
by  the  sale  of  the  property  to  the  plaintiffs'  testator,  and  the  plaintiffs  by 
bringing  this  action,  signified  their  intention  to  revoke  it.  See  Wiseman  v. 
Lwksinger,  84  N.  Y.  31 ;  Murdoch  v.  Railroad  Co.,  78  N.  Y.  579;  Pargis  v. 
Walton,  107  N.  Y.  399,  14  N.  E.  Rep.  303.  It  may  also  well  be  doubted 
whether  Mr.  Brush,  the  partner,  who  signed  the  memorandum  with  the  part- 
nership name,  was  authorized  to  transfer  the  rights  of  the  other  partners. 
Even  if  tlie  evidence  of  the  expert.  Marline,  which  was  excepted  to,  was,  un- 
der the  authority  of  the  McBean  Case,  117  N.  Y.  219,  22  N.  E.  Bep.  957,  Im- 
properly admitted,  we  fail  to  see  that  it  affected  the  judgment  of  the  justice 
in  finally  disposing  of  the  case.  We  do  not  thinlt  tliat  any  error  was  commit- 
ted by  the  learned  justice  as  to  tlie  amount  of  damages  which  have  been  sus- 
tained by  the  plaintififs,  either  as  to  fee  value  or  as  to  rental  value,  and  the 
judgment  below  will  therefore  be  affirmed,  with  costs  and  disbursements. 

O'Brien,  J.,  concurs  in  the  result. 


People  ex  rel.  O*Ba0  v.  MaoLean  et  dl..  Police  CommlsBioners. 
(Supreme  Court,  General  Term,  First  Department,    March  Si,  1898.) 

DismssAt.  ov  Police  OnricEB. 

The  dismissal  of  a  police  oiBoer  from  the  force  by  the  police  oommissioners,  on  a 
charge  of  misconduct  while  on  patrol  duty,  cannot  be  sustained  on  review  by  cer- 
Uorarl,  where  the  record  shows  that  no  evidence  was  given  that  such  miseondaot 
occurred  while  the  officer  was  on  patrol  duty. 

Certiorari,  on  the  relation  of  Robert  O'Rau,  to  review  a  decision  of  the 
board  of  police  commissioners  of  the  city  uf  New  York,  dismissing  him  from 
the  police  force.     Reversed. 

Argued  before  Van  Brunt,  P.  J.,  and  Patterson  and  O'Brien,  JJ. 

Louis  J.  Grant,  for  relator.  William  H.  Clark,  Corp.  Connsel,  (W,  A. 
Sioeetser,  of  counsel,)  for  respondents. 
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Pattebsok,  J.  The  relator  was  dismissed  from  the  police  force  of  the  city 
of  New  York  upon  conviction  by  the  commissioners  of  the  charge  that  on  the 
8d  day  of  April,  1891,  he  was  in  a  liquor  store  daring  his  tour  of  patrol  daty. 
This  decision  of  the  commissioners  is  brought  before  as  for  review  on  eertio' 
rari.  The  record  certified  to  us  contains  what  purports  to  be  the  whole  pro- 
ceedings in  the  inquiry  before  the  commissioners,  and  from  an  inspection  of 
that  record  it  is  plain  that  the  testimony  was  utterly  insufficient  to  convict 
the  relator,  in  ttiis:  that  there  was  not  a  word  of  proof  to  substantiate  the 
most  material  part  of  the  charge,  viz.,  that  it  was  while  on  a  tonr  of  patrol 
duty  that  the  relator  went  into  the  liquor  store.  It  seems  to  have  been  as- 
sumed that  it  was  so,  but  we  cannot  act  on  tliat  assumption,  as  there  is  not 
one  word  of  proof  concerniug  it,  unless  it  may  be  that  the  roundsman  fol- 
lowed the  relator  and  another  officer  into  the  saloon,  and  found  them  there; 
but  that  does  not  show  that  either  the  relator  or  the  roundsman  was  on  duty, 
and  we  cannot  be  left  to  a  simple  inference  as  determiMate  of  the  matter.  In 
a  case  precisely  like  this,  it  was  held  by  this  court,  on  appeal,  {People  v.  Afc- 
Lean,  10  N.  Y.  Supp.  803,)  that,  where  a  patrolman  was  accused  of  sitting  in 
a  restaurant  during  his  tour  of  duty,  it  was  absolutely  necessary  to  prove  that 
he  was  on  a  tonr  of  duty  at  the  time,  and  for  want  of  such  proof  the  decision 
of  the  commissioners  directing  his  dismissal  was  reversed.  This  case  lacks 
that  proof,  as  the  record  comes  before  us,  and  we  can  consider  notliing  but 
that  record.  There  is  only  the  charge  of  the  police  captain  on  the  complaint 
of  the  roundsman,  and,  of  course,  that  charge  does  not  prove  itself,  although 
it  does  come  up  with  the  record.  The  previous  career  of  this  relator,  as  a 
member  of  the  police  force,  may  have  been  bad.  He  was  not  on  trial  for 
that,  but  for  a  specific  offense,  and  whether,  from  inadvertence  in  the  haste 
with  which  these  proceedings  before  the  police  commissioners  are  conducted, 
the  requisite  proof  was  not  supplied,  we  cannot  say.  It  is  enough  that  the 
requirements  of  the  law  were  not  complied  with,  and  the  proceedings  of  the 
commissioners  must  be  reversed,  and  the  relator  restored  to  duty. 

Vas  Bbont,  F.  J.,  concurs  in  result.    O'Bbikn,  J.,  concurs. 


SuLUTAN  V.  Yennbr  et  al. 
(Supreme  Court,  General  Term,  First  Department    March  81, 1893^) 

OORPOKATIONS— DiBEOTOBS'  MSBTING — lUJUSCTIOH. 

An  Injunotion  wlU  not  be  granted  at  the  snit  of  a  director  of  a  corporation  to  re- 
strain the  board  of  directors  from  holding  a  meeting,  irregular  in  that  they  Intend 
to  transact  business  without  a  quoram,  when  the  only  irreparable  injury  whloh 
could  be  dona  to  plaintiff  by  such  meeting  would  be  the  discontinuance  of  a  suit 
brought  by  the  company  against  some  of  its  directors,  not  authorized  by  any  meet- 
ing (U  the  board. 

Appeal  from  special  term.  New  York  county. 

Action  by  Dennis  Sullivan  against  Clarence  H.  Venner  and  others  to  re- 
strain them  from  holding  an  irregular  meeting  of  the  board  of  directors  of  a 
corporation.  Defendants  appeal  from  an  order  granting  an  injunction.  Re- 
versed. 

Argued  before  Van  Brunt,  P.  J.,  and  O'Bribn,  J. 

Root  A  Clarke,  (Bliftu  Root  and  Samuel  B.  Clarke,  of  counsel,)  for  appel- 
lants. Turner,  McClure  dt  RoUUm,  {Herbert  B,  Turner  and  David  MoClure, 
of  counsel,)  for  respondent. 

Yak  BstTNT,  P.  J.  This  action  is  brought  by  the  plaintiff,  a  stockholder 
and  director  and  one  of  the  vice-presidents  of  the  American  Water-Works 
Company  of  New  Jersey,  and  it  is  claimed  that  the  defendants  profKised  to- 
hold  an  irregular  meeting  of  the  board  of  directors,  in  that  they  intended  to 
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transact  business  without  a  quorum.  The  articles  of  incorporation  of  the  as- 
suciation  state  what  shall  constitute  a  quorunj,  and  for  the  purposes  of  this 
appeal  it  does  not  seem  to  be  necessary  fur  the  court  to  enter  upon  a  discus- 
aion  as  to  whether  the  plaintift  or  the  defendants  are  right  in  their  contention 
as  to  what  will  constitute  a  quorum,  for  the  reason  that  all  the  acts  of  tbe 
board  of  directors,  if  a  quorum  is  not  present,  are  necessarily  void,  and  are 
therefore  not  binding  upon  the  plaintiff.  It  seems  to  be  well  settled  that  un- 
der such  circumstances  the  i-ourt  will  not  interfere,  and  that  the  plaintiff 
must  show  in  his  complaint  the  manner  in  which  he  will  be  prejudiced,  and, 
nnleas  that  appears  in  some  distinct  form,  it  will  not  interfere.  As  was 
stated  by  Andkews,  C.  J.,  in  MoHtnry  v.  Jewett,  90  N.  Y.  62:  "It  is  not  suf- 
ficient to  authorize  the  remedy  by  injunction  that  a  violation  of  a  naked  legal 
right  of  property  is  threatened.  There  must  be  some  special  ground  of  ju- 
risdiction, and,  where  an  injunction  is  the  final  relief  sought,  facts  which  en- 
title the  plaintiff  to  this  reraedy  must  be  averred  in  the  complaint  and  estab- 
lished on  the  hearing."  The  case  of  Thomas  v.  Protective  Union,  121  N.  Y. 
45,  24  N.  E.  Kep.  24,  is  an  example  of  this  principle.  In  that  case  tbe  plain- 
tiff moved  to  have  certain  by-laws  of  tbe  corporation  declared  void,  and  to 
restrain  its  directors  from  enforcing  the  same  against  him.  Tbe  court  held 
that  the  invalidity  of  the  by-laws  was  not  a  ground  of  equitable  jurisdiction 
in  itself,  and  that  the  plaintiff  would  have  other  adequate  means  of  redress  in 
case  the  directors,  notwithstanding  the  invalidity  of  the  by-laws,  proceeded 
to  enforce  them  against  the  plaintiff.  The  court  say  in  its  opinion  that  courts 
do  not  sit  for  tbe  purpose  of  determining  speculative  and  abstract  questions 
of  law,  or  laying  down  rulps  for  the  future  conduct  of  individuals  in  their 
business  and  social  relations,  but  are  confined  in  their  judicial  action  to  real 
controversies,  wherein  the  legal  rights  of  parties  are  necessarily  involved, 
and  can  be  conclusively  determined.  It  is  obviously  not  fit  tliat  the  power  of 
tbe  court  should  be  invoked  in  this  form  for  every  theoretical  or  speculative 
violation  of  one's  rights,  and  that  it  is  a  cardinal  rule  of  equity  that  it  will 
not  entertain  jurisdiction  of  a  case  where  there  is  an  adequate  remedy  at 
law,  or  grant  relief  unless  for  the  purpose  of  preventing  serious  or  irrepa- 
rable Injury.  Nothing  of  this  kind  is  shown  in  the  complaint  at  bar.  In 
fact,  it  would  appear  that  the  only  serious  and  irreparable  injury  which  could 
be  done  to  the  plaintiff  by  tbe  action  of  a  meeting  of  an  incomplete  board  of 
directors  would  l>e  the  discontinuance  of  a  suit,  brought  apparently  by  the 
American  Water- Works  Company  against  some  of  its  directors,  which  dis- 
continuance, if  ordered,  would  have  far  greater  authority  than  tbe  suit  had 
for  its  institution,  the  same  having  been  brought  without  there  ever  having 
been  even  a  pretended  meeting  of  the  board  of  directors.  We  think  that  the 
plaintiff  wholly  fails  to  show  any  ground  for  the  interposition  of  tbe  court  of 
equity,  as  tbe  evils  which  he  anticipates  are  imaginary,  indefinite,  and  unde- 
termined. Tbe  order  should  be  reversed,  with  810  costs  and  disbursements, 
and  tbe  injunction  vacated,  with  910  costs 


Hiix  o.  Mayor,  Etc..  of  City  of  New  York. 

{Supreme  Court,  Qeneral  Term,  First  Department.    March  81, 1893.) 

L  Whabtbb — Ubx  as  DirupiNe  Orocmd. 

Laws  1876,  o.  249,  %  8,  prohibits  the  nse  of  piers  of  ITew  York  olty,  theretofore 
used  by  vessels  engaged  in  forejga  commerce,  etc.,  as  a  dampine  ground.  Laws 
1881,  c.  867,  S  4.  authorizes  the  designation  oi  piers  for  the  use  of  the  oommissioners 
of  street  cleaning,  and  section  12  repeals  all  acts  and  parts  of  acts  inconsistent 
therewitb.  The  consolidation  act,  (Laws  1882,  c.  410,)  i\  706,  728,  substantially  re- 
enacted  the  latter  act,' and  section  773  re-enacted  Laws  1879,  c  249,  $  3,  in  a  modi- 
fled  form,  and  prohibited  tbe  same  use,  "except  as  in  this  act  otherwise  provided. " 
field,  that  the  provisions  of  the  consolidation  act  permitted  the  taking  of  desig- 
nated piem  by  the  department  of  street  cleaning  for  dumping  purposes,  although 
such  use  was  prohibited  by  the  act  of  1875. 
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a.  Same— CoNSTKVonoN  or  Statdtb. 

The  words  "heretofore  beeD  used,"  lo  Laws  1875.  o.  349,  as  amended  by  Laws 
1883,  0.  4S6,  and  in  tVie  consolidation  act,  (Laws  1882,  c.  41U,)  i  778,  as  amended  by 
Laws  1889,  c.  S09,  proridln^  that  no  pier  of  the  city  of  New  York  which  has  "here- 
tofore been  used  "for  the  loading,  etc,  of  vessels  engaged  in  foreiirn  commerce, 
shall  be  used  a*  a  dumping  ground,  do  not  apply  to  a  pier  which  was  used  as  a 
dumping  gronnd  prior  to  the  amendments. 

8.  Samb— Desionatiok  of  Piebs. 

The  designation  of  the  east  portion  of  pier  12,  East  river,  of  the  city  of  New  York, 
for  the  use  of  the  street  cleaning  depai-tment  of  said  city  as  a  dumping  ground,  is 
not  the  prevention  of  tlie  free  use  of  such  pier  within  the  meaning  of  the  consolida- 
tion act,  (Laws  18S2,  c  410,)  $$  786-788,  providing  that  the  west  half  of  said  pier  shall 
continue  to  be  set  apart  for  the  use  of  certain  vessels,  which  on  April  15, 1857,  oc- 
cupied berths  on  such  side,  in  the  absence  of  proof  that  the  west  side  of  Buoh  pier 
was  exclusively  used  or  required  for  the  use  of  the  vessels  in  question. 

4i  NuisAHOE— Irseparablb  IvjcniT— Injunction. 

The  court  will  not  restrain  the  necessary  nse,  by  the  street  cleaning  department 
of  New  York  city,  of  a  pier  of  the  said  city,  as  a  dumping  ground,  unless  the  plain- 
tiff shows  that  be  will  sustain  special  and  Irreparable  damagea,  which  cannot  be 
compensated  by  an  ordinary  action  at  law. 
15  N.  Y.  Bupp.  893,  affirmed. 

Appeal  from  special  term,  New  York  county. 

Action  by  William  Hill  against  the  mayor,  aldermen,  and  commonalty  of 
the  city  of  Kew  York  to  restrain  the  use  of  a  pier  as  a  dumping  ground. 
Judgment  for  defendants.    Plaintiff  appeals.     Atflrmed. 

Argued  before  Van  Brunt,  P.  J.,  and  Patterson  and  O'Brien,  JJ. 

Shearman  &  Sterling,  {Thomas  G.  Shearman  and  John  A.  Oarver,  of  coun- 
sel,) for  appellant.  William  H.  Clark,  Corp.  Counsel,  (Edward  H.  Hawke, 
Jr.,  and  Uharlen  A.  O'Neil,  of  counsel.)  for  respondents. 

O'Brien,  J.  The  action  is  brought  to  compel  the  removal  of  a  dumping 
board  erected  on  tlie  east  side  of  pier  12,  on  the  East  river,  and  to  restrain 
the  city  from  permitting  the  board  to  be  used  for  dumping  purposes,  on  the 
ground  that  the  existence  of  such  dumping  board  is  a  public  nuisance,  which 
causes  special  injury  to  the  plaintiff.  The  groundn  upon  which  the  learned 
trial  judge  dismissed  the  complaint  upon  the  merits  are  fully  given  in  the 
findings  and  opinion.  15  N.  Y.  Supp.  893.  As  we  agree  in  the  conclusion 
reach^,  it  is  only  necessary  to  brieSy  supplement  what  has  been  so  well  and 
fully  stated  by  the  trial  judge.  The  main  proposition  of  the  appellant  is  that, 
such  nse  of  a  dumping  board  being  a  public  nuisance,  from  which  special  in- 
jury results  to  tlie  plaintiff,  it  is  only  where  express  legislative  authority  is 
given  for  its  maintenance  that  it  can  be  justified.  We  do  not  dissent  from 
this  view  of  the  law,  but,  applying  the  same  to  the  case  as  presented,  refer- 
ence being  had  to  the  several  acts  which  bear  upon  the  subject,  we  think 
that  therein  is  to  be  found  express  authority  for  the  use  and  maintenance  on 
the  half  of  the  pier  in  question  of  such  dumping  board.  The  act  of  1875 
(chapter  249,  §  3)  in  express  terms  prevented  the  use  as  a  dumping  ground 
of  any  wharf,  pier,  or  slip  in  the  navigable  waters  of  the  East  river  as  hereto- 
fore used  for  the  loading  and  discharging  of  sailing  vessels,  regularly  employed 
in  foreign  commerce.  It  having  been  made  to  appear  that  pier  12  had  been 
so  used  by  sailing  vessels,  this  act  prohibited  its  use  as  a  dumping  ground. 
The  Laws  of  1881,  c.  867,  by  its  fourth  section  expressly  authorized  the  use 
of  slips,  piers,  and  berths  in  slips  for  the  use  of  the  street  cleaning  depart- 
ment, "excepting  slips,  docks,  and  piers  on  the  East  river,  set  apart  for  the 
use  of  canal-boats. "  By  the  twelfth  section  of  this  act  of  1881  "all  other  acts 
and  parts  of  acts  inconsistent  herewith"  were  repealed.  It  is  insisted  by  the 
respondents  that  the  repealing  clause  in  the  act  of  1881  resulted  in  the  repeal 
of  so  much  of  the  act  of  1875  as  exempted  this  pier  from  use  as  a  dumping 
ground.  Were  this  a  material  question  in  the  case,  we  should  be  inclined  to 
hold  that  it  had  no  such  force  and  effect,  for  the  reason  that  there  is  no  such 
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inconsistency  between  tlie  two  acts  as  would  require  for  tlie  carrying  out  of 
llie  act  of  1881  that  the  act  of  1875  should  be  considered  as  repealed  thereby. 
As  intimated,  however,  this  is  neither  material  nor  essential  to  the  disposi- 
tion of  this  case,  for,  though  it  might  be  urged  that,  at  tlie  time  when  the  pier 
was  appropriated  (o  the  purposes  of  a  dumping  ground,  no  express  authority 
existed,  and  therefore  that  the  original  designation  of  the  pier  and  the  use 
thereof  as  a  dumping  ground  was  unauthorized,  yet  it  will  be  found  upon  an 
examination  of  the  subsequent  legislation  that  such  use  was  legalized.  This 
dumping  ground  was  established  in  1881.  Subsequent  thereto  all  the  laws, 
local  and  special,  relating  to  the  city  of  New  Yorlc,  were  consolidated  into  one 
act,  Icnown  as  chapter  410  of  the  Laws  of  1882.  •  Sections  706  and  728  of  said 
act  are  substantial  re-enactments  of  the  Laws  of  1881,  which  perniitted  the 
use  of  wharves,  piers,  and  slips  as  a  dumping  ground,  excepting  such  as  were 
exempt  by  other  special  provisions  of  law.  The  act  of  1875  was  also  included 
in  the  consolidation  act,  and  re-enacted  as  section  773,  but  with  a  very  im- 
portant and  significant  modification.  It  was  therein  provided  (section  773) 
as  follows:  "It  shall  not  be  lawful  to  interfere  with  the  free  public  use  as 
now  enjoyed,  or  except  as  in  this  act  otherwise  specially  provided,  to  permit 
the  use  as  a  dumping  ground  of  any  wharf,  pier,  slip,  or  bull{-head  adjacent 
thereto  *  *  *  which  has  heretofore  been  used  for  the  loading  and  dis- 
charging of  the  sailing  vessels,"  etc.  It  will  thus  be  seen  that,  the  legisla* 
ture  having  in  mind  the  two  provisions,  (sections  706  and  728,)  which  per- 
mitted the  use  of  wharves,  piers,  or  slips  as  a  dumping  ground,  excepting 
Blips,  docks,  and  piers  on  the  East  river,  set  apart  for  the  use  of  canal-boats, 
the  literal  re-enactment  of  the  act  of  1875  would  have  created  another  excep- 
tion in  favor  of  piers,  wharves,  or  slips  which  had  .heretofore  been  used  for 
the  loading  and  discharging  of  sailing  vessels.  By  the  language  added  to  the 
law  of  1875,  as  re-enacted  in  section  773  of  the  consolidation  act,  viz.,  "or  ex- 
cept as  in  this  act  specially  provided,"  we  have  a  clear,  legislative  declaration 
that  the  prohibition  which  exists  against  the  use  as  a  dumping  ground  of 
piers,  wharves,  or  slips  used  for  the  loading  and  discharging  of  sailing  ves- 
sels should  not  take  away  the  right  to  permit  the  use  of  such  piers  for  that 
purpose,  for  the  reason  that  such  permission  and  use  was  otherwise  specially 
provided  by  the  preceding  sections,  706  and  728.  In  our  judgment,  therefore, 
the  effect  of  the  re-enactment  of  all  these  laws  in  the  consolidation  act  was  to 
permit  the  use  of  the  west  side  of  pier  12  as  a  dumping  ground.  While,  there- 
fore, the  original  creation  of  a  dumping  ground  on  the  pier  may  not  liave 
been  authorized,  its  use,  after  the  passage  of  the  consolidation  act,  was  thus 
legalized,  and  it  was  thereafter  proper  to  designate  such  pier  for  such  pur- 
poees.* 

By  chapter  485  of  the  Laws  of  1888,  chapter  249  of  the  Laws  of  1875  whs 
amended  as/ollows:  "It  shall  not  be  lawful  to  interfere  with  the  free  public 
use  as  now  enjoyed,  or  to  permit  the  use  as  a  dumping  ground,  of  any  wharf, 
pier,  slip,  or  bulk-head  adjacent  thereto  in  the  navigable  waters  of  the  East 
river,  of  the  city  of  New  York,  which  has  heretofore  been  used  for  the  load- 
ing and  discharging  of  sailing  vessels,  regularly  employed  in  foreign  com- 
merce." By  chapter  509  of  the  Laws  of  1889,  section  773  of  the  consolidation 
act,  which  has  already  been  referred  to,  was  amended  as  follows:  "It  shall 
not  be  lawful  to  permit  the  use  as  a  dumping  ground  of  any  wharf,  pier, 
slip,  or  bulk-head  adjacent  thereto,  in  ttie  navigable  waters  of  the  East  river, 
in  the  city  of  New  York,  which  has  heretofore  been  used  for  the  loading  and 
discharging  of  sailing  vessels,  regularly  employed  in  free  commerce,"  etc. 
While  no  doubt  may  exist  as  to  what  would  have  been  the  effect  of  the  Laws 
of  1883  and  1889  if  such  laws  were  in  existence  when  the  dumping  ground 
was  created  in  1881,  the  application  and  effect  of  such  laws  must  be  deter* 
mined  with  reference  to  the  use  which  had  been  made  of  the  west  side  of  pier 
12  since  1881.  It  will  be  noticed  that  in  those  laws  (1883  and  1889)  the  pro- 
v.l8H.T.8.no.6— 26 
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hibition  is  restricted  to  such  a  wharf,  pier,  or  slip  "which  has  heretofore  been 
used  for  the  loading  and  discharging  of  sailing  vessels,"  etc.  The  question, 
therefore,  remains  as  to  the  construction  to  be  given  to  these  words,  "here- 
tofore used."  As  to  the  true  meaning  to  be  applied  to  these  words,  we  are 
not  permitted  to  speculate  in  yiuw  of  the  decision  of  thb  court  of  appeals, 
which  has  expressly  passed  upon  the  meaning  of  this  language.  In  the  case 
of  Pec^U  V.  Baltimore  it  0.  R.  Co.,  in  117  N.  Y.  150,  22  K.  £.  Bep.  1026, 
Judge  Gray,  at  page  158,  117  N.  Y.,  and  page  1028,  22  N.  E.  Rep.,  uses  the 
following  language:  "The  words,  'heretofore  been  used,'  in  the  amendatory 
section  of  the  act  of  188S,  should  be  taken  in  their  usual  and  ordinary  sense 
and  signification.  Whenev«r  the  legislature  has  expressed  its  will  in  words 
having  a  common  acceptation,  and  a  plain,  as  contradistinguished  from  a 
technical,  meaning,  we  must  read  them  as  they  would  be  supposed  to  be  used 
and  understood  generally.  So  read,  •  heretofore '  would,  to  the  ordinary  mind, 
convey  the  idea  of  '  before  this  time,' — ttiat  is  to  say,  •  hitherto,'  <  down  to 
this  time,'  and  not  at  all  the  idea  of  comprehending  any  remote  time  in  this 
or  the  last  century.  The  construction  which  mast  convey  the  true  intent 
of  this  legislative  act  is  that  piers  which  have  been  in  common  and  continuous 
use  by  sail  ing  vessels  engaged  in  foreign  commerce,  of  a  draught  of  more  than 
eighteen  feet,  shall  continue  open  to  that  use.  The  manifest  object  of  mak- 
ing such  a  reservation  was  to  prevent  pieis  then  in  such  use,  and  hence,  pre- 
sumably, much  needed  by  the  public,  from  being  exclusively  used  by  private 
persons  or  corporations."  The  pier  having,  therefore,  at  the  time  been  used 
as  a  dumping  ground,  and  not  by  sailing  vessels  engaged  in  free  or  foreign 
commerce,  the  prohibition  in  the  acts  of  1883  and  1889  does  not  apply.  Our 
attention  has  also  l)«en  called  to  sections  786-788  of  the  consolidation  act, 
which  designates  the  manner  in  which  the  west  side  of  pier  12  should  be 
used.  It  is  provided  in  section  786  that,  together  with  other  piers,  the  west 
side  of  pier  12  shall  continue  to  be  set  apart  for  the  use  and  accommodation 
of  the  regular  packet  lines  of  sailing  vessels,  propellers,  and  barges,  which  on 
April  13,  1857,  occupied  berths  on  such  other  piers,  and  on  the  west  side  of 
pier  12,  and  running  to  and  from  Boston,  to  the  other  places  in  such  section 
mentioned.  No  evidence,  however,  wasoffered  uponthetrialtosbowthatany 
such  regular  packet  lines  which  occupied  berths  on  such  pier  in  1857  so  occu- 
pied them  down  to  1881,  or  that  they,  after  1857,  and  down  to  the  time  that 
the  pier  was  designated  as  a  dumping  ground,  continued  to  run  to  Boston  and 
the  other  places  mentioned  in  that  act.  By  section  788  it  is  provided  that 
nothing  in  section  786  shall  be  construed  to  prevent  the  use  of  the  waters  and 
wharves  when  such  waters  and  wharves  are  not  required  for  the  use  and  ac- 
commodation of  the  vessels,  boats,  and  barges  described  in  such  section. 
There  being  in  the  case  no  evideuce  that  the  west  side  of  the  pier  12  was  ex- 
clusively used  or  required  for  the  use  of  the  vessels  for  which  the  pier  was  to 
be  set  aside,  we  are  forced  by  the  direction  in  the  act  not  to  construe  such  des- 
ignation as  preventing  the  free  use  of  such  pier.  Upon  an  examination, 
therefore,  of  all  the  grounds  relied  upon,  we  do  not  think  that  any  error  was 
committed  which  requires  that  this  judgment  should  be  reversed,  and  it  is 
accordingly  affirmed,  with  costs.    All  concur. 


In  re  BirasEY's  Wilu 
(SupreiM  Court,  General  Term,  Ftfth  Department.    April  18,  ISM.) 

1.  POWKBI  or  BZI0DTOB»>-GABBTINa  OK  BUSINESS. 

A  provision  in  •  will  •ppoiDtins  three  ezecnton,  and  directing  them  to  oany  on 
testator's  bustneas  tor  a  period  of  five  years,  noless,  in  the  judgment  of  a  mejorl^ 
of  them,  it  should  prove  "unprofitable  or  disastrous  to  my  estate,"  in  which  case 
they  were  to  dispose  of  the  business,  and  divide  the  proceeds  •■  directed  by  tlie 
wilL  is  valid. 
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a.  Sair— Wbo  mat  Osnor. 

Where  snob  basineM  was  condnotod  on  a  profitable  basis  alnee  testator's  death, 
and  only  one  executor,  who  had  no  pecuniary  Interest  in  the  estate,  and  one  cred- 
itor, who  was  amply  secured,  opposed  the  further  continuance  of  the  business,  the 
executors  will  not  lie  disturbed  In  their  administration  of  the  estate. 

S.  SlMZ — AOOOmTTNa— PBBSOm  iMTntSSTED  IN  ESTATB. 

A  co-ezeoator  ander  a  wlU,  tbongh  he  has  no  pecuniary  interest  In  the  estate,  la 
"a  person  interested  in  the  estate, "  within  Code  Civil  Froc  {  8720,  so  as  to  entitle 
him  to  maintain  a  proceeding  for  the  settlement  of  accounts  against  his  oo-ezecn- 
tors. 

Appeal  from  surrogate's  court,  Seneca  county. 

Proceeding  by  Eugene  A.  Bumsey,  one  of  the  executors  of  the  last  will  of 
John  A.  Bumsey,  deceased,  against  hla  co-executors,  Samuel  Waller  and  An- 
drew G.  Mercer.  From  a  decree  of  the  surrogate  directing  a  final  settlement 
and  distribution  of  the  estate,  Samuel  Waller  and  Andrew  G.  Mercer,  co- 
executors,  and  Anna  Bumsey,  Muriella  B.  Whitman,  Ariana  B.  Mlcics.  LiUiaa 
B.  Siinford,  and  Klizabetli  B.  Mercer,  legatees,  and  Bumsey  &  Co.,  Limited, 
creditors,  appeal.     Beversed. 

Argued  before  DwionT,  P.  J.,  and  Macomb er  and  Lewis,  JJ. 

/.  ff.  Hammond-  and  F.  L.  Manning,  for  appellants.  C.  A.  HawUy,  for 
respondents  Jennie  B.  Bumsey  and  others.  P.  H,  Van  Auken,  for  respond- 
ent Eugene  A.  Bumsey. 

Macohber,  J.  John  A.  Bumsey,  the  testator,  died  at  Seneca  Falls,  N.  Y.. 
May  80,  1888,  leaving  a  last  will  and  testament,  which  was  duly  admitted  to 
pro'lMte  by  the  surrogate's  oonrt  on  the  11th  day  of  June,  1888,  and  letters 
testamentary  thereon  were  on  that  day  issued  to  Eugene  A.  Bumsey,  the  pe- 
titioner, and  Samnel  Waller  and  Andrew  G.  Mercer,  executors  named  in  the 
will,  all  of  whom,  having  qnalifled,  have  acted  as  such  executors  since  that 
time  to  the  present.  This  proceeding  was  instituted  by  the  executor,  Eugene 
A.  Bumsey,  for  leave  to  render  his  own  account,  and  to  compel  his  associates^ 
Samuel  Waller  and  Andrew  6.  Mercer,  to  render  their  accounts.  The  prayer 
of  the  petitioner  further  is  that  a  citation  issue  to  the  persons  interested  In 
the  estate  to  attend  a  Jndicial  settlement  of  these  accounts;  that  such  accounts 
be  jadieially  settled ;  and  that  the  oouii;  thereupon  make  such  decree  in  the 
matter  "as  the  best  interests  of  the  pnrties  and  justice  and  equity  require." 
The  petition  also  coqtains  an  allegation  to  the  effect  that  the  best  interests  of 
all  persons  interested  in  the  estate  demand  that  the  same  shall  be  closed  up 
and  settled.  The  assets  of  the  estate  consist  almost  wholly  of  the  ownership, 
by  the  deceased,  of  1010  shares  of  capital  stock  of  a  corporation  known  as 
"Bumsey  &  Co.,  Limited."  The  entire  stock  of  such  company  consisted  of 
1200  shares,  of  the  par  value  of  8100  each.  The  other  shares  of  stock  of  this 
company,  at  the  time  of  the  death  of  the  testator,  were  held  by  the  petitioner, 
Eugene  A.  Bumsey,  the  testator's  daughters,  who  held  6  shares  each,  and  17(> 
shares  stood  in  the  name  of  the  widow  of  the  deceased.  By  the  5th,  6th,  and 
.7tb  clauses  of  the  testator's  will,  the  business  of  this  corporation  was  directed 
to  be  carried  on  by  the  executors  for  a  period  of  five  years,  unless,  in  the  judg- 
ment of  a  majority  of  the  executors.  It  should  prove  "unprofitable  or  disas- 
trous to  my  estate  to  continue  the  business  of  said  corporation,"  in  which 
case  they  were  authorized  to  dispose  of  the  business,  and  divide  the  proceeds 
as  directed  by  the  will.  The  will  furthermore  directed  that,  from  the  profits 
of  the  business  of  this  corporation,  there  should  be  paid  annually  the  sum  of 
•1,000  to  the  widow,  $1,000  to  the  petitioner,  Eugene  A.  Bumsey,  and  *500 
to  each  of  his  four  (tenghters.  The  executors,  deeming  it  advisable  to  carry 
on  such  business,  substantially  conformed  to  the  direction  contained  in  the 
will;  and  to  that  end  the  executor  Eugene  A.  Bumsey  was  made  president 
and  general  manager  of  the  corporation,  and  he  took  charge  of  this  bosiness, 
as  well  as  tliat  Ol  the  rest  of  tlie  testator's  estate.  The  executor  Samuel  Wal- 
ler was  the  principal  book-keeper  of  the  company,  and  he  also  bad  charge 


Digitized  by CaOOQlC 


404  SEW  YOBK  bupplbment;  vol.  18.  [Sup.  Ct. 

of  the  books  pertaining  to  the  other  affairs  of  the  estate  of  the  decedent. 
The  testator  was  liable,  at  the  time  of  his  death,  upon  commercial  paper,  as 
first  indorser,  for  the  sum  of  022,000,  which  had  been  made  for  the 
accommodation  of  this  corporation,  and  upon  which  a  company  namtid  as  the 
L.  M.  Bumsej  Manufacturing  Company  of  St.  Louis  waa  a  second  indorser. 
In  order  to  liquidate  this  paper,  the  widow  and  the  children  of  the  testator 
agreed  with  the  L.  M.  Bumsey  Manufacturing  Company  that  they,  respect- 
ively, should  not  receive  any  money  from  the  estate  until  the  paper  upon 
which  the  L.'M.  Bumsey  Manufacturing  Company,  as  the  second  indorser, 
had  been  paid,  and  such  company  released  from  liability  thereon.  The  whole 
business  of  the  company  and  of  the  estate  whs  under  the  same  management, 
and  was  conducted  by  Eugene  A.  Bumsey  and  by  Waller  in  the  company's 
office.  All  moneys  received  were  turned  over  to  the  corporation,  and  the  cor- 
poration in  form  made  all  payments  in  behalf  of  the  estate,  although  separate 
books  of  account  of  the  estate  and  of  the  corporation  were  kept.  In  the  month 
of  November,  1890,  Eugene  A.  Bumsey  ceased  to  be  president  of  the  corpo- 
ration, and  the  other  executor  of  tlie  will,  Andrew  G.  Mercer,  was  put  in  bis 
stead.  During  this  time  the  indebtedness  of  the  corporation,  which,  at  the 
time  of  the  decease  of  the  testator,  was  8140,000,  had  been  reduced  to  the  sum 
of  $117,000.  In  the  year  1890  this  indebtedness  was  increased  six  or  seven 
thousand  dollars  by  permanent  improvements  made,  and  expenses  incurred, 
in  providing  greater  facilities  for  performing  the  business  of  the  corporation. 
As  a  part  of  such  reduction  of  the  liabilities  of  the  corporation,  the  outstand- 
ing paper,  upon  which  the  deceased  and  the  L.  M.  Bumsey  Manufacturing 
Company  were  indorsers,  had  been  reduced  by  the  sum  of  810,000. 

We  think  that  this  petition  was,  on  its  face,  suflacient  to  give  the  surrogate 
jurisdiction  to  require  an  accounting  by  all  of  the  executors.  Sections  2723- 
2726,"  Code  Civil  Proc.;  Wood  v.  Brown,  34  N.  Y.  837;  Buehan  v.  Rintoid, 
10  Hon,  183.  It  is  true  the  petitioner  has  no  pecuniary  interest  in  the  estate, 
for  it  appears  that  all  provisions  made  in  the  will  for  him  had  been  assigned 
by  him  to  his  wife,  Jennie  B.  Bumsey,  before  these  proceedings  were  insti- 
tuted; but  he  is  still  an  executor,  and,  as  such,  has  a  proper  standing  in 
court.  It  also  appears  that,  of  the  creditors  of  the  estate,  all  of  whom  were 
cited  to  attend  the  accounti:ig,  only  three  actually  appeared,  no  one  of  whom 
filed  any  claim  against  the  estate;  and  two  of  these  three  subsequently  filed 
a  written  paper  with  the  surrogate,  to  tbe  effect  that  they  did  not  desire  to 
interfere  with  the  conduct  of  the  business  of  the  corporation,  as  directed  by 
the  will  of  the  testator.  There  was  left,  therefore,  only  one  creditor  of  tbe 
estate,  who  appeared  and  united  in  tlie  petition  for  an  accounting,  and  for  a 
division  of  the  property  under  other  provisions  of  the  will,  and  this  creditor 
is  shown  to  have  been  amply  protected  by  real-estate  security. 

Aside  from  the  principal  question  in  issue,  the  learned  counsel  for  tbe  ap- 
pellants claim  that  the  decree  appealed  from  contained  certain  erroneous  pro- 
visions which  sliould  be  reversed.  Among  these  was  the  finding  by  the  sur- 
rogate that  the  executors  had  received,  op  to  tbe  date  of  tbe  filing  of  the  ac- 
counts, the  sum  of  9280  for  dividends  upon  bank-stock.  It  is  true  that  this 
bank-stock  was  speciQually  bequeathed  by  the  will  to  the  widow,  Anna  Bum- 
sey, and  the  same  had  been  delivered  to  her,  and  she  had  received  the  divi- 
dends thereon.  Bat  there  is  nothing  in  the  decision  of  the  surrogate  to  show 
that  Anna  Bumsey  would  not  be  entitled  to  this  sum  of  money  after  the  debts 
of  the  estate  are  satisfied.  The  finding  is,  as  we  understand  it,  that,  as  to 
creditors  only,  the  executors  are  chargeable  with  this  stock,  and  with  the  div- 
idends paid  thereon.    There  is  nothing  in  such  finding  to  preclude,  ulti- 

>Code  Civil  Free.  %  2726,  provides  that  "a  petition,  prajing  for  the  Judicial  Bettlament 
of  an  aoconnt,  and  that  the  ezecntor  or  administrator  may  he  dted  to  show  cause  why 
he  should  not  render  and  settle  bis  account,  may  be  presented  ***b7***a 
person  interested  In  the  estate  or  fund.    •    •    •> 
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mately,  the  transfer  of  this  property  by  the  executors  to  the  widow.  The 
same  course  of  reasoning  would  also  apply  to  tlie  finding  in  respect  to  the 
annuity  payable  to  the  widow,  as  directed  by  the  will,  out  of  the  profits  of  the 
business.  This  finding,  also,  is  only  as  against  creditors,  and  clearly,  in  both 
instances,  the  executors  are  chargeable  with  butli  the  principal  and  dividends 
or  earnings,  to  the  extent  of  SHtisfying  fully  the  demands  of  creditors.  As 
applicable  to  these  two  findings,  and  possibly  to  others,  it  may  be  said,  gen- 
erally, that  wliile  it  was  competent  for  the  executors  to  carry  on  the  business 
of  this  corporation  in  the  manner  provided  for  by  the  will,  ( Willia  v.  8?uirp, 
113  N.  Y.  586,  21  N.  £.  Kep.  705,  and  casus  tliere  cited,)  such  business  was 
largely  at  the  risk  of  the  executors  themselves.  If  any  profits  were  derived 
therefrom,  they  went  into  the  corptis  of  the  estate.  If  losses  were  sustuined 
through  the  fault  or  negligence  of  the  executors,  tliey  would  fall  upon  the  ex- 
ecutors personally.  But  the  decision  of  the  surrogate  is  to  the  effect  that  not 
only  was  the  provision  of  the  will  permitting  the  executors  to  carry  on  the 
business  void,  but  that  such  business  had  become  "unprofitable  and  disas- 
trous." In  this  conclusion  we  are  constrained,  under  the  facts  disclosed,  to 
differ  from  the  learned  sui logate.  The  duty  of  passing  upon  the  facts  is 
especially  enjoined  upon  us  by  Code  Civil  Proc.  §§  2586,  2587.  A  very  sub- 
stantial diminution  of  the  indebtedness  of  the  testator  was  shown  during  the 
time  that  the  business  was  carried  on,  and  there  is  nothing  in  the  record  be- 
fore us  to  indicate  that  the  same  degree  of  prosperity  would  not  attend  the 
business  in  the  future.  We  should  not,  as  it  seems  to  us,  be  inattentive  to 
the  almost  unanimous  wish  of  the  parties  interested  in  this  estate  to  permit 
the  executors  to  conduct  the  business  under  the  provisions  of  the  will,  if  they 
deem  it  for  the  best  interests  of  the  estate  so  to  do.  We  do  not  find  in  the 
case  any  allegation  or  proof  that  the  business  liad  been  or-  is  likely  to  be  dis- 
astrous, or  even  unprofitable;  nor  any  allegation  or  proof  that  the  executors, 
other  than  this  petitioner,  are  not  able  to  respond  to  the  demands  of  creditors 
in  case  the  business  so  conducted  by  them  should  prove  to  be  unproBtal)le 
through  any  fault  of  theirs.  In  these  circumstances,  we  think  that  a  proper 
course  would  be  to  permit  the  executors  to  cdntinne  the  administration  of  the 
estate  in  the  manner  directed  by  the  will,  at  least  until  a  case  differing  in  its 
essential  facts  from  ttiis  one  is  presented  to  the  court.  It  follows  that  tliat 
part  of  the  decree  appealed  fron^  by  which  it  was  adjudged  that  the  executors 
have  no  power  to  carry  on  the  business  of  the  corporation  of  Biimsey  & 
Co.,  Limited,  and  that  they  proceed  immediately  to  sell  the  personal  estate 
not  specifically  bequeathed,  including  the  1010  shares  of  the  capital  stock  of 
the  corporation  of  Rumaey  &  Co.,  Limited,  and  to  convert  the  residue  of 
the  testator's  estate  into  money,  should  be  reversed,  but  in  other  respects 
affirmed.  Decree  of  the  surrogate  of  Seneca  county  modified  as  indicated  in 
the  opinion,  and,  as  so  modified,  afiirmed,  without  costs  of  this  appeal  to 
either  party.    All  concur. 


Chard  et  al.  v.  Holt  et  al. 
(Supreme  Court,  Oeneral  Term,  Fifth  Department.    April  18, 1898.) 

Taz-Titlbs— NoTica  to  Mobtoaqoks — Ebtoppkl. 

Where  defendant,  the  bolder  of  a  tax-deed  and  of  a  certificate  of  a  tax-sale  for 
the  same  land,  representing  sales  for  delinquent  taxes  of  different  years,  gives  no- 
tice to  plaintiffs,  ttie  holders  of  a  mortgage  on  such  land,  who  are  ignorant  of  the 
earlier  tax-sale,  requiring  tbem  to  redeem  the  land  from  the  later  tax-sale,  and 
plaintiffs  paji  the  wnole  amount  of  such  taxes,  and  defendant  receives  and  retains 
such  money,  defendant  Is  estopped  to  assert  any  title  to  the  land  under  the  earlier 
tax-sale. 

Appeal  from  circuit  court,  Chautauqua  county. 

Ejectment  by  Louisa  P.  Chard  and  another,  administrators  with  the  will 
annexed  of  Rufus  C.  Palmer,  deceased,  against  Horatio  N.  Holt  and  others. 
From  a  judgment  for  defendants,  plaintiffs  appeal.    Reversed. 
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For  report  of  decision  in  tbe  action  to  foreclose  the  mortgage,  see  9  N.  Y. 
8app.  575. 

Argued  before  Dwioht,  F.  J.,  and  Macoubeb.  J. 

Thomas  J.  MoKee,  for  appellant*.  8(ku  W,  Mason  and  8.  A,  Stmotu,  for 
respondents. 

Maoomber,  J.  The  plaintifTs'  title  to  the  lands  for  the  possession  of  which 
this  action  was  brought  is  derived  by  them  through  an  action  for  and  a  judg- 
ment of  foreclosnre  and  sale  of  mortgaged  premises,  at  which  sale  they,  as 
administrators,  t>ecame  the  purchasers.  Tlie  title  of  the  principal  defendant, 
Horatio  N.  Holt,  is  derived  from  certificates  uf  tax-sales  issued  to  him, — one 
from  a  tax-sale  wliich  occurred  on  the  27th  day  of  October,  1885,  and  tbe 
otiier  November  28, 1887.  The  facts  in  this  action,  as  agreed  upon,  and  as 
found  by  the  court,  are  briefly  as  follows:  On  the  Ist  day  of  June,  1872, 
Amelia  Holt,  tbe  owner  of  tbe  premises,  executed  a  mortgage  thereon  to  Bufus 
C.  Palmer.  Tbe  debt  secured  by  the  mortgage  having  broome  due  and  pay- 
able, proceedings  were  taken  by  these  plaintifTs,  who  are  the  administrators 
with  the  will  annexed  of  Bufus  0.  Palmer,  to  foreclose  the  mortgage,  and  a 
notice  of  pendency  of  such  action  was  filed  In  the  proper  county,  December 
4, 1885.  Such  proceedings  were  bad  therein  that  a  judgment  of  foreclosure 
and  sale  was  rendered  in  tliat  action  on  the  29tb  day  of  August,  1889.  and  a 
sale  of  the  mortgaged  premises  was  had  February  21, 1890,  at  which  sale  the 
plaintiffs,  being  the  highest  bidders  therefor,  purchased  the  property,  and  a 
deed  was  properly  executed  to  them  by  the  slieriff  of  Chauteuqua  county. 
Having  this  title,  and  finding  the  defendant  Horatio  N.  Holt  and  others  in 
possession,  a  demand  of  possession  of  this  land  was  made  upon  them,  which 
was  refused,  and  accordingly  this  action  to  recover  tbe  possession  of  the  lands 
in  dispute  was  begun. 

The  defense,  which  prevailed  upon  the  trial,  rests  upon  a  tax-title  in  Ho- 
ratio N.  Holt.  These  lands  were  sold  for  county  taxes  on  the  27th  day  of 
October,  1885,  on  a  levy  of  taxes  made  in  the  year  1884,  upon  an  assessment 
thereon  against  Amelia  Holt,  who  was  at  that  time  the  owner.  One  T.Charles 
Wilson  became  the  purchaser  at  such  tax-sale,  and  he  received  the  certificate 
from  the  county  treasurer  of  Chautauqua  county  on  the  27th  day  of  October, 
1887,  and  sulisequently  such  county  treasurer  executed  and  delivered  to  him 
a  deed  of  the  premises,  to  which  he  seemed  to  be  entitled  under  such  sale, 
which  was  recorded  on  the  14th  day  of  May.  1888.  Another  sale  for  like 
taxes  was  bad  under  an  assessment  made  in  the  year  1886,  and  a  sale  of  the 
same  premises  took  place  on  the  23d  day  of  November.  1887,  under  the  di- 
rection of  tbe  county  trt-asurer,  and  the  same  lands  were  again  struck  down 
to  T.  Charles  Wilson,  to  whom  a  proper  certificate  of  sale  was  subsequently 
delivered.  Wilson,  on  the  17th  day  of  January,  1888,  by  an  instrument  in 
writing,  sold  and  assigned  this  certificate  of  sale,  and  all  bis  rights  thereun- 
der, to  the  defendant  Horatio  N.  Holt;  and  on  the  15th  day  of  May  of  that 
year  Wilson  quitclaimed  the  premis.e8  to  Hult  by  a  deed  recorded  on  that  day. 
But  Wilson  had  no  title  to  the  land  except  that  derived  by  him  by  virtue  of 
tbe  tax-sales  hereinbefore  mentioned.  On  the  11th  day  of  November,  1889, 
and  within  two  years  after  the  sale  for  the  taxes  of  1886,  tbe  plaintiffs,  as 
such  administrators  with  the  will  annexed,  filed  a  notice  as  mortgagees  of 
the  premises,  which  is  set  out  in  the  case,  to  tbe  effect  that  they  claimed  to 
be  entitled  to  be  served  with  any  notice  required  by  any  provision  of  law  by 
the  purchaser  or  purchasers  of  the  premises  at  any  sale  thereof  made  for 
taxes,  and  particularly  of  a  notice  required  to  be  given  by  such  purchaser  or 
purchasers  at  the  sale  made  on  the  23d  day  of  November,  1887,  for  tbe  taxes 
of  1886.  Thereupon,  and  on  the  17th  day  of  December,  1889,  the  defendant 
Holt  served  on  the  plaintiffs,  and  on  the  same  day  filed  a  notice  in  the  county 
treasurer's  office,  requiring  the  plaintiffs  to  reileem  these  lands  from  the  tax- 
sale  made  on  tbe  23d  day  of  November,  1887.  for  the  taxes  of  1886.    On  the 
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25t)i  d»7  of  January,  1890,  tbe  plaintiffs  paid  to  the  coanty  treasurer  of  Chau- 
tauqua county  tlie  whole  amount  of  these  taxes,  being  $858.59;  and  the  treas- 
urer 8ut>sequently  handed  over  such  money  to  the  defendant  Horatio  N.  Holt, 
who  received  It  in  putsuance  of  such  notice  to  redeem,  and  he  has  since  re- 
tained such  money  as  liis  own.  A.t  the  time  of  the  service  of  the  notice  to 
redeem,  this  defendant,  Horatio  N.  Holt,  had  notice  of  the  existence  of  the 
above  mortgage,  and  of  tlie  fact  that  there  had  been  a  judgment  of  foreclos- 
ure tlierein;  but  the  sale  of  the  niortgaged  premises  to  the  plaintiffs  was  ndt 
had  until  February,  1890, — two  months  later.  Upon  .the  payment  by  tbe 
plaintiffs  of  the  above-mentioned  sum  of  money  (viz.,  $358.59)  the  county 
treasurer  executed  and  delivered  to  them  a  certificate  of  redemption  indue 
form  of  law.  Upon  these  facts  the  learned  justice  at  the  circuit  held  that 
the  plaintiffs  had  failed  to  make  a  case  entitling  them  to  the  possession  of  the 
premises,  and  accordingly  dismissed  their  complaint.  In  this  conclusion  we 
cannot  concur.  In  our  view  of  the  case,  whatever  rights  the  defendant  Ho- 
ratio N.  Holt  may  have  had  by  virtue  of  the  sale  made  in  the  year  1885,  such 
rights  were  entirely  surrendered  in  the  recognition  by  him  of  the  right  which 
tbe  plaintiffs  had  to  redeem  under  the  tax-sale  made  November  23, 1887,  for 
tbe  unpaid  taxes  of  1886.  Mr.  Holt  having  accepted  the  money  deposited  by 
tbe  plaintiffs  with  the  county  treasurer  for  the  redemption  of  the  taxes  laid 
upon  these  lands  in  1886,  it  would  seem  to  follow  necessarily  that  the  plain- 
tiffs are  subrogated  to  any  and  all  of  Mr.  Holt's  rights  acquired  under  the 
tax-sale  of  1887.  Having  elected  to  keep  alive  the  tax-sale  certificate  of  No- 
vember 28,  1887,  and  having  notified  the  plaintiffs  to  redeem  from  such  tax- 
sale,  with  a  knowledge  of  tlieir  interest  in  the  premises,  Holt  is  conclusively 
charged  with  the  consequences  of  an  election  by  the  plaintiffs,  as  mortgagees 
or  owners,  to  redeem,  and  be  cannot  now  be  permitted  to  recede  therefrom. 
If  the  defendant  relied  upon  tbe  deed  of  the  28th  uf  October,  1887,  executed 
iu  pursuance  of  the  sale  of  1885,  for  the  taxes  of  1884,  it  would  seem  to  be 
hardly  less  than  a  fraudulent  transaction  for  him  to  serve  a  notice  to  redeem 
the  lands  from  the  tax  laid  in  1886.  Wood  v.  Seely,  32  N.  Y.  105;  Sherman 
v.  McKeon,  38  N.  T.  266.  We  agree  with  the  learned  counsel  for  the  re- 
spondents that  chapter  229  of  the  Laws  of  1879  provides  an  adequate  system 
for  the  collection  of  taxes,  and  for  tbe  sale  of  lands  for  unpaid  taxes,  in  Chau- 
tauqua county,  and  for  the  vesting  of  a  fee  in  the  purchaser  at  such  sales. 
So  far  as  we  are  able  to  observe,  notwithstanding  section  32  of  this  act,  incor- 
porating the  general  tax-law,  (chapter  427  of  the  Laws  of  1855,)  no  question 
relating  to  the  eighty-second  section,  concerning  notices  to  be  given  in  cases 
of  sales  of  lands  for  unpaid  taxes  by  the  comptroller  of  the  state,  can  arise.  By 
section  1  of  chapter  285  of  the  Laws  of  1862,  section  82  of  chapter  427  of  the 
Laws  of  1855  was  repealed.  By  section  1  of  chapter  280  of  the  Laws  of  1870 
tbe  repealing  statute  was  itself  repealed,  without  any  provision  reviving  the 
repealed  section.  Tliis  eighty-second  section  was  again  abrogated  by  chap- 
ter 556  of  the  Laws  of  189U. 

The  question,  as  we  deem  it  to  be,  is  not  whether  tbe  plaintiffs  have  con- 
formed to  the  general  tax  laws  of  the  state  in  so  far  as  they  may  differ  from 
the  statute  for  levying  and  collection  of  taxes,  and  the  sale  of  lands  thereun- 
der, in  the  county  of  Chautauqua;  but  it  is  rather  confined  to  the  precise  situ- 
ation brought  about  by  the  invitation  in  writing  of  the  defendant  Horatio  N. 
Holt  to  tbe  plaintiffs  to  come  in  and  redeem  the  lands  from  the  tax-sale  of 
1887,  with  a  nece3s,-iry  implication  that,  if  such  redemption  was  had,  and  the 
moneys  paid  to  the  county  treasurer,  and  he  in  turn  should  turn  them  over 
to  tbe  defendant,  any  claim  made  by  the  defendant  thereafter  should  be  in 
sobordination  to  tbe  rights  acquired  by  the  plaintiffs  through  such  redemp- 
tion. Tbe  plaintiffs  themselves  were  iftnorant  in  fact  of  tbe  sale  made  in 
1885  for  tbe  tax  of  1884,  but  had  been  made  acquainted  with  the  sale  made  in 
1887.     At  tbe  time  of  the  notice  served  by  the  defendant  Holt  to  redeem  from 
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the  Inst-numed  sale,  the  title  had  not  so  ripened  in  the  purchaser  and  liis 
grantee  under  the  sale  made  in  1885  so  that  it  could  not  be  divesled  by  re- 
demption thereunder  under  the  general  tax  laws  of  the  state.  But,  as  we  view 
the  case,  there  is  no  question  touching  the  rights  of  the  parties  under  the  tax 
of  1884,  which  was  followed  by  the  sale  of  1885.  Under  the  evidence,  the 
plaintiffs  had  a  complete  title  to  tlie  premises  by  virtue  of  the  mortgage  fore- 
closure and  sale  above  menlioned,  except  as  the  same  might  have  been  divested 
by  reason  of  their  omission  to  protect  the  property  from  taxation.  But  it  is 
argued  by  the  learned  counsel  for  the  respondents  that,  inasmuch  as  the  no- 
tice of  redemption  contained  a  clause  to  the  effect  tiiat  the  same  should  have 
no  effect  upon  any  previous  sales  heretofore  completed  and  perfected  under 
the  law,  he  can  still  claim  title  to  the  lands  by  virtue  of  the  sale  made  in 
the  year  1885,  and  that  the  only  effect  of  such  redemption  was  to  add  to  the 
mortgage  security  the  amount  paid  for  such  redemption.  But,  as  it  seems  to 
us,  this  qualification  can  have  no  Influence  upon  the  general  question  above 
considered.  It  does  not  specify  what  sales  had  tlieretofore  been  had;  and  it 
is  stipulated,  as  a  fact  in  the  case,  that  the  plaintiffs  did  not  hear  of  the  sale 
made  in  1885  until  after  the  entry  of  their  judgment  in  the  foreclosure  ac- 
tion. Furthermore,  we  do  not  thinic  it  was  competent  for  the  defendant  to 
qualify  or  limit  the  effect  of  her  notice  to  redeem,  provided  the  same  was  act- 
ually followed  by  a  payment  by  the  plaintiffs  of  the  moneys  in  pursuance  of 
the  notice,  and  a  receipt  and  retention  by  the  defendant  thereof.  If  this  con- 
clusion be  not  correct,  the  defendant  Holt  would  I>e  in  the  attitude  of  having 
received  money  from  tlie  plaintiffs  to  which  he  was  not  entitled,  and  a  fraud 
would  be  perpetrated  under  the  guise  of  enforcing  the  Laws  of  1879  applica- 
ble to  the  county  of  Chautauqua.  For  this  reason  we  think  that  the  judg- 
ment appealed  from  should  be  reversed.  Judgment  appealed  from  reversed, 
and  a  new  trial  granted,  with  costs  to  abide  the  event. 


Platt  9.  MiCELB  et  at. 
(Supreme  Court,  Oetieral  Term,  First  Department.    March  81, 1892.) 

Wnis— Dkbcbiption  ov  Dbvibees — Widow  as  Hkib  at  Law. 

A  devise  to  the  heirs  at  law  of  M.  In  such  shares  as  they  would  take  If  M.  had  in- 
herited the  subject-matter  of  the  devise  and  died  Intestate  will  not  include  the 
widow  of  H.    Keteltas  v.  KetelUis,  Ti  N.  Y.  813,  followed. 

Appeal  from  special  term,  New  York  county. 

Action  by  James  N.  Piatt,  trustee,  against  Andrew  H.  Mickle,  Lizzie 
Micl<le,  and  others,  for  the  construction  of  a  will.  From  a  judgment  for 
plaintiff,  defendant  Lizzie  Mickle  appeals.  For  former  report,  see  13  N.  Y. 
Supp.  950.    AfBrmed. 

Mr.  Justice  Lawrence  delivered  the  following  opinion  at  special  term : 
"I  am  of  the  opinion  that  the  two  sons  of  George  B.  Mickle  are  entitled 
to  the  whole  of  the  principal  fund  now  in  the  hands  of  the  plaintiff,  as 
trustee,  under  the  last  will  and  testament  of  Bachel  Miller,  deceased,  and 
that  the  defendant  Lizzie  Mickle,  who  was  the  third  wife,  and  is  the  widow, 
of  George  B.  Mickie,  is  not  entitled  to  any  portion  thereof.  The  will  of 
Bachel  Miller,  who  died  on  the  7lii  of  October,  1848,  contained  the  follow- 
ing provisions:  'Fourthly.  I  give,  devise,  and  bequeath  to  my  grandson, 
Cleorge  Benjamin  Mickle,  the  income,  rents,  and  profits  of  my  store  and 
lot  of  ground  known  as  "NumberOne  Hundred  and  Ten  Water  Street,"  in  the 
city  of  New  York,  with  its  appurtenances,  to  be  received  by  my  said  exec- 
utors and  trustees  and  applied  to  his  use  for  and  during  his  natural  life. 
And  I  do  order  and  direct  that  the  legal  estate,  title,  and  interest  in  my  said 
store  and  lot  of  ground  number  one  hundred  and  ten  Water  street,  so  as  afore- 
said given  to  the  said  executors  and  trustees,  shall  cease  and  determine  im- 
mediately upon  the  decease  of  my  grandson,  George  Benjamin;  and  I  there- 
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upon  give  and  devise  the  said  store  and  lot  of  ground  number  one  hundred 
and  ten  Water  street,  in  said  city,  to  such  person  or  persons  as  sball  then  be 
the  heirs  at  law  of  my  said  grandson,  respectively,  in  such  parts,  shiires.  and 
proportions  as  such  heirs  would  have  been  then,  respectively,  entitled  thereto 
and  therein  by  law  if  my  said  grandson,  George  Benjamin,  bad  been  seised 
thereof  in  fee-simple  at  the  time  of  his  death  as  an  inheritance  on  the  part  of 
his  mother,  and  he  had  died  intestate,  and  they  had  inherited  the  same  from 
my  said  grandson.  Fifthly.  All  the  rest  and  residue  of  my  estate,  both  real 
and  personal,  I  give,  devise,  and  bequeath  as  follows,  to-wit:  The  rents,  is- 
sues, dividends,  interest,  and  profits  of  the  said  residue  of  my  estate  to  b« 
received  by  my  said  executors  and  trustees,  and  as  to  one-fonrth  thereof  to 
be  applied  to  the  use  of  my  said  grandson,  George  Benjamin,  for  and  during 
his  natural  life.  And  I  do  order  and  direct  that  the  legal  estate,  title,  and 
interest  in  the  said  one-fourth  of  the  rest  and  residue  of  my  estate,  both  real 
and  personal,  and  the  interest  and  profits  thereof,  so  as  aforesaid  given  to  the 
said  executors  and  trustees,  to  be  applied  to  the  use  of  my  said  grandson  for 
life,  as  aforesaid,  shall  cease  and  determine  immediately  upon  the  decease  of 
my  said  grandson,  George  Benjamin,  and  I  thereupon,  after  his  decease,  give, 
devise,  and  bequeath  all  his  said  one-fourth  part  of  tlie  said  rest  and  residue 
of  the  said  trust-estate  then  being  in  the  hands  of  my  said  executors  and  trus- 
tees, the  survivor  or  survivors  of  them,  their  heirs,  legal  representatives,  or 
successors,  to  such  person  or  persons  as  shall  then  be  the  heirs  at  law  and 
next  of  Itin  of  my  said  grandson,  George  Benjamin  Mickle,  respectively,  in  such 
shares  and  proportions  as,  having  regard  to  the  form  in  which  said  estate 
shall  then  exist,  such  heirs  and  next  of  kin  would  have  been  then,  respect- 
ively, entitled  thereto  and  therein  by  law  if  my  said  grandson  had  t>een  seised 
thereof  in  fee-simple  as  an  inheritance  on  the  part  of  bis  mother,  or  possessor 
of  the  same,  and  he  had  died  intestate,  and  they  had  inherited  or  become  en- 
titled thereto  from  my  said  grandson,  George  Benjamin  Mickle.'  The  widow, 
Lizzie  Mickle,  cannot  be  considered  eitlier  as  an  heir  at  law  or  as  one  of  tlie 
next  of  kin  of  her  husband.  The  cases  of  Keteltas  v.  Ketelta*,  72  N.  Y.  312; 
Murdoch  v.  Ward,  67  N.  Y.  387;  Luce  v.  Dunham,  69  N.  Y.  86;  and  Till- 
man V.  Davis,  95  N.  Y.  17, — if  there  could  have  been  any  doubt  upon  this 
subject, — are  decisive  of  the  question .  In  Keteltas  v.  Keteltas.  72  K.  Y.  812, 
the  provision  in  the  will  in  question  was  as  follows:  'I  direct  my  executors 
to  apportion,  divide,  and  pay  the  rest,  residue,  and  remainder  of  my  estate, 
after  providing  as  above  directed,  to,  between,  and  among  my  next  of  kin,  ac- 
cording to  the  statute  of  the  state  of  New  York  now  in  force  concerning  the 
distribution  of  personal  estates  of  intestates,  in  like  manner  as  though  I  had 
died  intestate.'  Earl,  J.,  said:  <  The  primary  object  in  construing  wills  is 
to  ascertain  the  intention  of  the  testator,  «  *  *  but  the  intention  is  not 
a  matter  of  speculation  or  arbitrary  conjecture.  It  is  sought  for  in  the  lan- 
guage used,  and  when  language  or  a  certain  collocation  of  words  has  once 
received  judicial  construction  precedents  are  formed  which  are  followed  in 
later  cases.  It  is  a  general  rule  of  construction  that  wlien  a  testator  uses 
technical  words  he  is  presumed  to  employ  them  in  their  legal  sense.  *  «  « 
The  important  words  to  be  construed  here  are  "next  of  kin."  *  *  * 
There  is  nothing  in  the  other  clauses  of  the  will  which  tnrow  any  light  on 
this,  and  the  language  used  in  this  must  therefore  be  construed  by  itself.  The 
objects  of  the  testator's  bounty  in  this  clause  were  his  next  of  kin,  and  there 
is  nothing  in  the  context  which  shows  that  he  intended  to  include  his  widow. 
That  she  is  therefore  excludetl  is  no  longer  an  open  question  in  this  court. 
Murdoch  v.  Ward,  67  N.  Y.  887.  *  *  •"  The  claim  was  made  there  as 
here  that  the  widow  was  included  in  the  term  "next  of  kin,"  and  it  was  held 
there,  after  a  review  of  many  authorities,  that  as  there  was  nothing  in  the 
context  to  show  that  the  widow  was  intended  to  be  included,  the  words  "next 
of  kin"  must  have  their  primary  meaning,  and  include  only  blood  relations. 
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Tluit  case  whs  subsequently  followed  in  Lwxy.  DunAam, 69  X.  Y. 36,  when 
the  residuary  estate  is  disposed  of  in  the  following  language:  "I  give,  devise, 
and  bequeath,  and  do  desire  and  will,  that  the  same  shall  be  divided  among 
my  heii-8  and  next  of  kin  in  the  same  manner  as  it  would  be  by  the  L-iws  of 
the  state  of  New  York  had  1  died  intestate."  The  claim  of  the  widow  to 
share  in  the  personal  estate  as  one  of  the  next  of  kin  was  again  rejected.  In 
both  of  these  cases,  also,  it  was  held  that  the  language  used  in  connection 
with  the  words  "next  of  kin,"  relating  to  the  statute  of  distrfbution  in  case 
of  intestacy,  did  not  enlarge  the  meaning  of  these  words.  We  can  perceive 
no  material  distinction  between  the  language  used  in  those  cases  and  that 
used  in  this.'  In  Tillman  v.  Davis,  95  N.  Y.  17,  personal  estate  was  given 
to  the  heirs  of  a  person  named.  Earl,  J.,  said:  •  In  this  state  it  has  uni- 
formly been  held,  when  the  question  has  ari.sen  for  consideration  in  the 
courts,  so  fa»  as  we  are  able  to  discover,  that  the  word  "heirs,"  applied  to 
the  succession  of  personal  estate;  means  "next  of  kin,"  and  that  the  words 
"next  of  kin"  do  not  include  a  widow  or  husband  of  an  intestate.'  After  re- 
viewing the  cases  above  cited.  Earl,  J.,  continues:  'These  authorities,  it 
seems  to  me,  leave  little  more  to  be  said.  There  is  no  reason  for  holding  the 
word  "heirs, "when  applied  to  personal  estate,  has  a  broader  or  more  conv- 
prehensive  signification  than  the  words  "next  of  kin." '  By  the  Code  of  Civil 
Procedure  the  term  •  next  of  kin '  does  not  include  a  surviving  husband  or 
wife.  See  sections  1870,  2514.  The  case  of  Betsinger  v.  Chapman,  88  N. 
495,  does  not  determine  that  the  term  •  next  of  kin '  primarily  includes  a 
widow.  It  held  that  those  words,  as  used  in  the  provision  of  the  Revised 
Statutes,  (2  Rev.  St.  p.  114,  §  9,)  authorizing  the  next  of  kin  entitled  to  share 
in  the  distribution  of  the  estate  of  a  deceased  person  to  commence  an  action 
against  the  executor  or  administrator,  include  the  widow  of  the  intestate. 
That  the  court  did  not  hold,  or  intend  to  hold,  that  the  widow  would  be  in- 
cluded in  the  term  'next  of  kin'  or  •  heir  at  law,'  as  ordinarily  used  in  wills, 
statutes,  or  other  written  instrument?,  unless  there  was  something  in  the 
context  of  the  instrument  under  Interpretation  showing  that  such  Inclusion 
was  intended,  is  apparent  from  the  language  used  by  Church,  C.  J.,  at  pages 
493,  494.  I  tail  to  discover  any  such  intention  from  the  perusal  of  the  will 
of  Mrs.  Miller,  and  am  therefore  obliged  to  adhere  to  the  authorities  above 
cited.  I  have  read  the  elaborate  briefs  presented  by  the  counsel  for  Mrs. 
Mickle,  but  cannot  accede  to  the  proposition,  which  he  seeks  to  maintain,  that 
there  is  anything  in  the  will  which  shows  an  intention  on  the  part  of  the  tes- 
tatrix that  the  widow  of  Gleorge  Benjamin  Mickle  should,  either  as  ■  heir  at 
law  or  next  of  kin.'  upon  his  death,  take  any  share  in  the  property,  real  or 
personal,  devised  and  bequeathed  in  trust  for  his  use  and  benetit  during  his 
life.  The  plaintiff  is  entitled  to  judgment  as  demanded  in  his  complaint,  and 
the  defendants,  Andrew  H.  and  George  B.  Mickle,  are  entitled  to  judgment 
awarding  to  them  the  whole  of  the  principal  estate.  Counsel  will  prepare 
and  hand  in  Qndings  and  a  decree  in  accordance  with  these  views." 

Argued  before  Van  Brunt,  P.  J.,  and  O'Brien  and  Inoraham,  J  J. 

Henri/  ^*  Harris,  for  appellant,  Lizzie  Mickle.  John  W.  Weed,  for  respond- 
ents A.  H.  and  G.  B.  Mickle.    John  Bowers,  for  trustee. 

Inorabah,  J.  There  is  nothing  in  the  will  to  construe  which  this  action 
is  brought  to  show  that  the  testatrix  had  a  different  intention  than  that  ex- 
pressed by  the  legal  meaning  of  the  words  "heirs  at  law  and  next  of  kin,"  as 
used  by  her  in  the  will;  and  the  meaning  of  those  words  has  been  settled  in 
this  state  by  the  case  of  Keteltas  v.  Keteltas,  72  N.  Y.  312.  The  able  and 
exhaustive  opinion  of'the  learned  judge  at  special  term  renders  any  further 
discussion  of  the  question  involved  unnecessary,  and  for  the  reasons  stated 
by  him  in  his  opinion  the  judgment  should  be  afllrmed,  with  costs. 

Van  Brunt,  P.  J.,  concurs  in  result.     O'Buien,  J.,  concurs. 
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Opfknheimeb  ti.  Manhattan  By.  Co. 
(Supreme  Court,  General  Term,  First  Department.    March  81, 1892.) 

L  Maliciodb  Pkosecdtion — Coktiotion  of  Plajmtiw. 

A  person  arrested  on  a  charge  ot  disorderly  condnot  on  the  oars  of  an  elevated 
railway  company,  and  oonvioted  thereof,  cannot  maintain  an  action  for  malioious 
proaeoation  against  the  company. 
&  Falsb  Ijipki80hmb:«t — Act  or  Pdblio  AoTHOKmn. 

Nor  can  he  maintain  an  action  against  the  company  for  false  imprisonmeiit,  the 
arrest  having  been  made  by  a  police  officer,  and  tne  Imprisonment  directed  by  the 
pnblio  authorities. 
8.  EfxcnoK  OF  Pasbinsbb— MoYixe  Trajk— Acrcij.  Damages. 

An  action  may  be  msdntalned  against  a  railway  company  for  forcibly  electing  a 
disorder^  passenger  while  the  train  was  in  motion,  though  no  special  Injnry  was 
occasioned  therel^. 

Appeal  from  circait  court,  New  York  conntv. 

Action  by  Joseph  Oppenheimer  against  the  Manhattan  Itsllwajr  Company. 
Plaintiff  was  arrested  on  a  cbarge  of  disorderly  conduct  on  board  defendant's 
«ar8  in  refusing  to  pay  bis  fare.  From  a  judgment  dismissing  the  complaint, 
plaintiff  appeals.     Reversed. 

Argued  before  Van  Brunt,  F.  J.,  and  Inqrabam  and  O'Brien,  JJ. 

M.  X.  Totonsend,  for  appellant.  Davies  dk  Kapailo,  (JtUten  T.  Davits  and 
/.  C.  Thonuton,  ot  counsel,)  for  respondent. 

Per  Curiam.  The  complaint  appears  to  Join  an  action  for  an  assault  by 
one  of  the  defendant's  employes,  an  action  for  malicious  prosecution,  and  an 
action  for  false  imprisonment.  It  appeared  that  the  plaintiff  was  arrested  by 
a  police  oflScer,  on  a  charge  of  one  of  the  employes  of  the  defendant,  and  was 
sabseqaently  taken  before  a  magistrate,  and  convicted  of  the  cbarge.  There 
can  therefore  be  no  cause  of  action  for  malicious  prosecution,  or  for  false  )m- 
priaonment,  as  the  prosecution  could  not  be  malicious,  the  plaintiff  having 
been  found  Kuilty  of  the  charge;  and  there  was  no  false  imprisonment,  be- 
491086  the  plaintiff  was  not  imprisoned  by  the  defendant,  but  was  arrested  by 
a  police  officer,  and  imprisoned  by  the  public  authorities,  and  the  charge  for 
which  be  was  imprisoned  was  proved.  It  appears,  however,  that  the  plain- 
tiff  alleged  that  after  he  boarded  the  train, 'and  after  the  train  had  started, 
be  was  forcibly  removed  by  one  of  the  defendant's  employes,  acting  under 
its  authority,  from  the  train.  We  thlnlc  this  removal  was,  under  the  cir- 
«umstances.  illegal.  While  the  defendant's  riglit  to  malce  such  reasonable 
rules  for  the  government  of  its  passengers  is  unquestioned,  and  while  the 
employes  of  the  defendant  would  have  been  justified  in  using  force  to  re- 
strain the  plaintiff  from  getting  upon  the  car,  or  would  have  been  justi- 
fied in  stopping  the  train  and  removing  tlie  plaintiff  from  the  car,  after 
be  bad  forced  his  way  on,  upon  the  ground  that  he  had  not  paid  his  fare  for 
a  trip  down  town;  but,  be  being  on  the  train,  and  the  train  having  started, 
the  defendant's  employes  had  no  authority  to  forcibly  to  remove  him  from  the 
train  wliile  it  was  in  motion.  It  has  been  held  to  be  contributory  negligence 
for  a  passenger  to  attempt  to  alight  from  a  train  while  in  motion;  and  it  is 
clear  that  for  any  injury  resulting  in  consequence  of  the  forcible  eviction  of 
a  passenger  from  a  train  m  motion  the  defendant  would  be  liable.  The  fact 
that  no  special  Injury  was  occasioned  by  the  unlawful  act  of  the  employe  in 
ejecting  from  the  train  would  not  justify  a  dismissal  of  the  complaint.  The 
plaintiff  was  entitled  to  recover  such  damages  as  the  jury  should  allow  for 
the  unjustifiable  assault,  subject  to  the  power  of  the  court  to  set  aside  the 
verdict  in  case  it  should  be  excessive.  We  thinlc,  therefore,  that  the  judg- 
ment must  be  reversed,  and  a  new  trial  ordered,  with  casta  to  the  appellant 
to  abide  the  event.    All  concur. 
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In  re  Willis. 

In  re  Eaues  et  al. 

(Supreme  Court,  General  Term,  Fifth  Department    April  18, 180S.) 

AsaioitKBNT  lOB  Bbxbfit  of  Ckbditobs — Culiu  for  Rbnt. 

A  lease  provided  that  the  rent  should  be  payable  In  monthly  Installments,  and 
empowered  the  lessors  to  re-enter  and  re-rent  the  premises  In  case  of  non-payment 
of  rent,  and  to  apply  the  proceeds  to  the  payment  of  the  rent  accrain?  during  the  bal- 
ance of  the  term,  with  Iwbility  on  the  lessee  to  pay  the  residue.  Held  that,  where 
the  lessee,  before  the  expiration  of  his  term,  made  an  assignment  for  the  benefit  of 
creditors,  in  which  he  provided  that  the  assignee  should  pay  in  full  all  debts  "dae 
and  owing"  by  the  assignor,  and  the  rent  had  been  paid  for  the  month  in  which  the 
assignment  was  made,  a  claim  by  the  lesbors  for  the  dlflerenoe  between  the  amount 
of  the  rent  agreed  to  be  paid  for  the  unexpired  term  and  the  amount  for  which  they 
were  able  to  re-rent  the  premises  was  not  on  a  debt  "due  and  owing"  to  them  by 
the  assignor  at  the  time  of  the  assignment 

Appeal  from  Erie  county  court. 

In  the  matter  of  the  general  assignment  of  Charles  0.  Willis  to  Henry  L. 
Schwartz  for  the  boneflt  of  creditors.  From  a  decree  conBrming  the  report 
of  a  referee  dismissing  the  claims  of  Edward  W^.  Eames  and  Harriet  £.  Pot* 
ter  as  creditors,  Eames  and  Potter  appeal.     AflSrmed. 

Argued  before  Dwiqht,  P.  J.,  and  Macx>mbeb  and  Lewis,  JJ. 

Seward  A..  Simons,  tot  appellants.    B,  Frank  Lake,  for  respondent. 

Macomber,  J.  The  claim  made  by  the  appellants,  Edward  W.  Eames  and 
Harriet  £.  Potter,  arises  upon  a  lease  executed  by  them  of  certain  premises  in 
the  city  of  Buffalo  to  Charles  O.  Willis,  hnd  which  ran  from  January  1, 188tt, 
to  May  1,  1891.  at  the  rent  of  $2,200  per  year  up  to  May  1,  1888,  and  $2,900 
per  year  from  May  1,  1888,  payable  in  monthly  installments..  The  usual 
provision  was  inserted  in  the  lease,  empowering  the  lessors  to  re-enter  and  re- 
rent  the  premises  in  case  of  non-payment  of  rent,  and  to  apply  the  proceeds 
to  the  payment  of  the  rent  accruing  during  the  balance  of  the  term,  with 
liability  upon  the  lessees  to  pay  the  residue.  The  assignment  of  Willis  was 
made  on  th9  11th  day  of  April,  1890.  The  assignee,  Schwartz,  immediately 
took  possession  of  the  assigned  property,  and  occupied  the  demised  premises 
from  the  11th  day  of  April,  189U.  to  the  lat  day  of  May  of  that  year,  when 
the  stock  was  sold  out  by  him;  the  purchaser,  through  Mr.  Schwartz,  how- 
ever, having  paid  the  rent  for  the  month.  Bat  no  claim  is  made  In  behalf  of 
these  creditors  that  the  assignee,  by  virtue  of  his  occupancy  of  the  premises 
during  the  residue  of  the  month  of  April,  or  by  paying  the  rent  for  the  month 
of  May,  accepted  the  leasehold  property  for  the  unexpired  term,  or  agreed  to 
pay  the  rent  reserved.  The  landlords'  claim  is  the  difference  between  the 
amount  of  the  rent  agreeil  to  be  paid  for  the  unexpired  term  and  the  amount 
which  the  lessors  were  aciuHlly  able  to  re-rent  the  demised  premises  for  in 
the  exercise  of  due  dili:(encf.  Our  decision,  therefore,  turns  upon  the  ques- 
tion whether  the  claim  for  rent  made  by  the  landlords  was  a  debt  due  and 
owing  to  tliem  by  the  iissignor  at  the  time  of  the  making  of  the  assignment. 
The  assignment  contained  provisions  to  the  effect  that  after  the  payment  of 
the  expenses  of  the  trust  and  the  claims  of  certain  preferred  creditors,  among 
whom  were  not  the  claimants,  the  assignee  should  pay  in  full  "all  other  in- 
debtedness due  and  owing  by  the  said  party  of  the  first  part  to  any  person  or 
persons  whomsoever;"  and  that,  after  payment  of  "lawful  debts  due  and  owing 
by  the  said  party  of  the  Brst  part,  the  assignee  should  return  the  surplus,  if 
any,"  to  the  assignor.  We  think,  within  the  adjudged  cases,  that  the  claim 
of  the  appellants  cannot  be  upheld.  This  is  a  proceeding,  not  in  bankruptcy 
nor  under  any  law  for  the  distribution  of  decedents'  estates.  The  assignee  de- 
rives all  his  powers  from  the  assignment.  He  is  bound  to  carry  out  its  t<  rms, 
and  is  not  governed  by  the  provisions  of  law  relating  to  the  distribution  of  a 
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bankrupt's  estate  under  the  general  bankruptcy  act,  nor  of  the  distribution 
of  a  decedent's  estate  under  the  direction  of  our  surrogates'  courts.  As  the 
assignor,  in  his  life-lime,  might  liave  personally  applied  his  property  in  the 
manner  now  sought  by  him  to  be  applied  through  the  means  of  an  assignee, 
so  the  assignee,  in  turn,  being  bound  by  the  direction  contained  in  the  assign- 
ment,  can  do  the  same  thing,  and  no  other,  in  the  absence  of  proof  of  fraud 
In  making  the  assignment.  In  re  Lewis,  81  N.  Y.  421;  Bank  v.  WilHams, 
(N.  Y.  App.)  28  N.  £.  Hep.  33.  While,  therefore,  it  may  be  siiid  that  the 
term  "due  and  owing,"  used  in  the  assignment,  aIthou>;h  in  tlie conjunctive, 
may,  and  probably  does,  in  many  instances  Include  money  coming  to  crolitors, 
although  nut  yet  payable,  still,  under  the  terms  of  this  lease,  by  which  the 
landlord  had  power  at  any  time  to  re-enter  for  the  non-payment  of  rent,  thus 
rendering  the  claim  for  unpaid  rent  an  unceitainty  and  an  unliquidated 
amount,  the  contention  made  in  behalf  of  the  appellants  in  this  proceeding 
cannot  t>e  maintained.  The  following  cases  seem  to  hold  this  do^rine:  In 
re  Adanu,  15  Abb.  N.  C.  61;  In  re  Link,  14  Daly,  148.  On  the  whole  we 
think  the  claim  for  the  Indebtedness  made  was  not,  under  the  voluntary  act 
of  the  landlords  in  retaking  possession  of  the  premises,  and  thus  rendering 
unliquidated  the  amount  of  rent  which  might  accrue,  a  debt  due  and  owing 
by  the  tenant  to  tho  landlords,  within  the  meaning  of  the  assignment.  It 
follows,  therefore,  that  the  decree  appealed  from  should  be  affirmed.  Decree 
of  county  court  of  Erie  county,  appealed  from,  affirmed,  with  costa. 
AU  concur. 


Habd  et  ai,  v.  Ashlet  et  al. 
(Supreme  Court,  Oeneral  Term,  Syih  Department.    April  18, 1893.) 

WtTSBSS— TXAHBACTIONS  WITH  DbOIDBNTS. 

Under  Oode  Civil  Froo.  {  889,  exdudlnK  as  iDcompetent  the  testimony  of  a  party 
to  an  aotion  concerning  dedarations  and  transactlona  ooourring  between  sach  party 
and  a  deceased  person,  aa  gainst  the  personal  representatlveB  of  decedent,  the  tes- 
timony of  two  of  the  defendants  in  an  aotion.  In  respect  to  eaoh  overbearing  decla- 
rations made  to  the  other  by  pisintiS's  intestate,  was  properly  excluded,  woere  it 
appeared  that  the  declarations  of  decedent  not  only  oonoerned  the  joint  rights  of 
such  defendants,  but  were  made  to  them  when  together. 

BVIDBNCB— ObOLABATIONB  OF  DBOBDBIIT. 

In  an  action  on  contract,  in  which  defendants  contended  that  plaintiffs'  Intestate 
induced  them  to  enter  Into  the  contract  by  fraud,  testimony  of  defendants  that  they 
relied  on  representations  made  by  deceased  to  a  certain  witness  was  properly  ex- 
cluded, where  such  witness,  in  testifyiuK  for  defendants  as  to  the  representations 
of  deceased,  testified  that  he  did  not  aisdose  flie  representations  to  defendants  be- 
fore the  execution  of  the  contract. 

Same — Hxabsat. 

The  declaration  of  a  deceased  i>arty  to  a  written  instrument,  made  to  a  third  per- 
son prior  to  the  execution  of  the  instrument,  and  offered  to  be  proved  at  the  trial 
for  the  purpose  of  impeaching  and  annulling  the  instrument  for  the  fraud  of  de- 
ceased, but  which  was  not  communicated  by  the  third  person  to  the  other  parties, 
is  but  hearsay  evidence,  and,  whon  standing  alone,  is  incompetent  to  destroy  the 
validity  of  the  writing. 

WiTi^Ess— Tranbactionb  with  Dxobdxhts. 

Where  a  disinterested  person  lias  given  his  version  of  a  transaction  between  a 
deceased  person  and  a  party  to  the  action,  the  bar  raised  by  section  829  is  not  re- 
moved so  as  to  permit  the  party  interested  in  the  aotion  to  give  his  version  of  the 
same  transaction. 

EUm— Attohmbt  aitd  Clibnt. 

Code  Civil  Proa  {  885,  maldng  communications  between  attorney  and  client  priv- 
ileged, does  not  apply  in  an  action  between  two  persons  who  went  to  an  attorney 
tocher,  and  were  equally  interested  in  the  subjects  discussed  in  the  presence  of       « 
the  attorney,  and  in  the  advice  which  was  given.    HurUmrt  v.  HurUbiirt,  88  N  B. 
Bep.  «51,  laS  N.  Y.  430.  followed. 

Ai^al  fmn  special  term,  Monroe  county. 
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Action  by  Jeaanie  T.  Hard  and  another,  as  administratotB  of  William  M. 
Ashley,  deceased,  against  Leurendus  B.  Ashley  and  Susan  M.  Asliley,  im- 
pleaded with  the  executor  of  Isaac  Ashley,  deceased.  From  a  judgment  for 
plaintiffs  entered  on  tlie  report  of  a  referee,  and  from  an  order  allotting  addi- 
tional coats  to  plaintiffs.  L.  B.  Ashley  and  S.  M.  Ashley  appeal.    AflBrmed. 

Argued  before  Dwight.  P.  J.,  and  MAOOKBSBand  Lbwis,  J  J. 

i*.  M.  French,  for  appellants.     W.  A.  Sutherland,  for  respondents. 

Maooubbb,  J.  This  action  was  broaght  to  obtain  an  accoanting  by  the 
executor  of  the  last  will  of  Isaac  Ashley,  deceased,  and  for  the  payment  of 
such  moneys  to  the  plaintiffs,  aa  administrators,  etc.,  as  were  bequeathed  lo 
their  Intestate.  William  M.  Ashley,  by  the  will  of  Isaac  Ashley,  and  such 
other  sums,  coraing  from  such  estate,  by  virtue  of  a  written  agreement  bear- 
ing date  the  26th  day  of  May,  1884,  made  between  the  plaintiffs'  intestate, 
William  M.  Ashley,  and  the  appellants,  which  was  executed  in  settlement  of 
a  contest  before  the  surrogate  of  Monroe  county  over  the  probate  of  the  will 
of  Isaac  Ashley.  William  M.  Ashley,  deceased,  Leurendus  B.  Ashley,  and 
Susan  M.  Ashley,  the  appellants,  were  legatees  and  devisees  under  the  will 
of  Isaac  Ashley;  but  the  share  of  the  dec^ent's  estate  going  to  William  M. 
Ashley,  under  the  will,  was  small  compared  with  that  going  to  the  appel- 
lants. Objections  were  made  to  the  probate  of  the  will  in  behalf  of  William 
M.  Ashley  and.  others,  and  a  controversy  in  respect  tl>ereto  had  been  carried 
on  for  some  time  in  the  surrogate's  court,  when,  at  tlie  date  named,  these  par- 
ties entered  into  an  agreement,  by  which  William  M.  Ashley  was  to  be  paid 
by  the  executor  of  Isaac  Ashley's  will  the  sum  of  920,000  out  of  the  first 
moneys  received  from  the  estate,  and  by  which  there  was  to  be  divided  be- 
tween William  M.  Ashley  the  one-half  part,  and  Leurendus  B.  Ashley  and 
Susan  M.  Ashley  the  other  half  part,  of  all  other  money  or  property  which 
should  be  realized  by  them,  or  either  of  them,  from  the  estate  of  Isaac  Ash- 
ley, after  paying  all  costs  and  expenses  of  acquiring  such  money  or  property. 
As  the  result  of  the  above  agreement,  further  contest  over  the  probiiteof  the 
will  of  Isaac  Ashley  was  withdrawn  by  William  M.  Ashley,  and  the  will  was 
admitted  to  probate.  Soon  thereafter  William  M.  Ashley  died  intestate;  and 
thereupon  the  appellants,  Leurendus  B.  Ashley  and  Susan  M.  Ashley,  repu- 
diating this  written  agreement,  claimed  that  the  executor  of  the  estate  of  Isaac 
Ashley  should  distribute  the  property  in  his  hands  according  to  the  terms  of 
the  will,  and  not  in  accordance  with  the  agreement  which  they  had  entered 
into.  Hence  the  bringing  of  this  action  for  an  accounting  and  for  distribu- 
tion of  the  estate,  as  above  stated;  and  it  is  defended  by  the  appellants  upon 
the  ground  that  the  contract  in  question  was  procured  from  them  by  the 
fraud,  false  and  fraudulent  representations,  of  William  M.  Ashley.  On  the 
former  trial  of  this  action,  (6  N.  Y.  Su(>p.  69,)  for  the  purpose  of  proving 
such  false  representations,  Leurendus  B.  Ashley  and  Susan  M.  Ashley  were 
each  called  as  a  witness  by  the  other,  and  each  testified  to  overhearing  a  con- 
versation between  the  decedent  and  the  other,  and  each  was  asked  to  give 
the  conversation.  That  evidence  was  then  objected  to,  but  was  received  by 
consent  of  the  parties,  subject  to  a  motion  to  strike  it  out.  The  contemplated 
motion,  however,  to  strike  out  the  evidence  was  not  made.  Leurendus  B. 
Ashley  and  Susan  M.  Ashley  were  respectively  asked  if  they  believed  and  re- 
lied upon  such  representations,  the  evidence  of  which  had  already  been  given 
by  them,  and  which  stood  in  the  case.  This  was  objected  to  and  excluded, 
and  an  exception  was  taken.  The  court  of  appeals  decided  such  ruling  to  be 
error,  and  granted  a  new  trial,  holding  that,  inasmuch  as  the  testimony  call- 
ing out  faets  given  by  these  witnesses  had  been  allowed  to  stand  in  the  case, 
the  additional  testimony  as  to  their  reliance  upon  such  representations  should 
have  beeu  allowed  to  be  proved,  and  to  have  ita  usual  and  nataral  weight  in 
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tbe  case,  and  that  it  was  not  wilhia  the  prohibition  of  apcUon  829of  the  Code 
ot  Civil  Procedure.     Hard  v,  Ashley,  117  N.  Y.  606,  23  N.  E.  Kep.  177. 

The  question  now  presented,  however,  in  respect  to  tbe  matters  embraced 
in  this  appeal,  is  quite  different  from  tliat  formerlj  under  review  in  the  court 
ot  appeals.  Upon  this  trial  tbe  evidence  of  these  witnesses  in  respect  to  each 
overbearing  declarations  made  to  the  other  by  William  M.  Ashley,  deceased, 
was  objected  to  and  excloded.  That  this  evidence  was  properly  excluded  can 
admit  of  no  doubt.  The  contract  between  the  parties  was  joint,  and  not  sev- 
eral. The  representations  were  set  forth  in  the  answer  as  made  to  the  appel- 
lants by  William  M.  Ashley.  No  allegation  is  contained  in  the  answer  that 
the  representations,  whatever  they  were,  were  made  separately  to  the  appel- 
lants. On  the  contrary,  tbe  allegation  is  that  the  representations  were  made 
to  them,  and  the  evidence,  in  substance,  shows,  so  far  as  it  was  permitted  to 
go,  that  any  declarations  uttered  by  the  deceased,  William  M.  AsLiley,  not 
only  concerned  tbe  joint  rights  of  these  two  appellants  under  the  will  of  Isaac 
Ashley,  but  were  mainly  made  to  them  when,  together,  and  whatever  was 
offered  to  be  proved  affected  the  pecuniary  interest  of  each  one  of  them.  In 
these  circumstances,  the  evidence  was  clearly  incompetent,  under  section  829 
of  the  Code  of  Civil  Procedure,  which  excludes,  amoug  other  things,  the  'tes- 
timony of  a  party  to  an  action  concerning  declarations  and  transactions  oc- 
curring l>etween  such  party  and  tbe  deceased,  as  against  the  personal  repre- 
sentatives of  tbe  latter.  In  re  Dunham,  121  N.  Y.  575,  24  N.  £.  Bep.  932; 
Srwin  v.  Erwin,  (Sup.)  7  N.  Y.  Snpp.  365;  In  re  Bartkolie,  (Sup.)  12  N. 
Y.  Supp.  640. 

If  the  above  conclusiOQ  is  correct,  there  follows,  as  a  necessary  corollary 
thereto,  the  further  conclusion  that  the  other  testimony  offered  to  be  given 
by  these  witnesses,  namely,  that  they  relied  upon  the  representations  which 
a  witness  by  tlie  name  ot  Turner  testified  had  been  made  to  him  by  William 
M.  Ashley,  was  also  correctly  excluded.  Turner  was  permitted  to  testify,  in 
substance,  that  William  M.  Ashley  said  to  him,  some  time  prior  to  the  actual 
execution  of  the  contsact,  that,  if  Leurendns  and  his  wife  should  ask  him 
(tbe  witness)  if  certain  persons  had  agreed  to  release  theirshares  in  the  resid- 
uary estate  of  Isaac  Ashley,  Turner  sbould  tell  them  that  they  had;,  and  that 
thereupon  William  M.  Ashley  added,  "I  have  already  told  them  so."  There 
was  no  other  proof  of  tbe  representation  made  by  William  M.  Ashley.  Nor 
was  there  any  evidence  that  the  witness  Turner  communicated  to  the  ap- 
pellants what  William  M.  Ashley  bad  said  to  him.'  On  the  contrary,  Turner 
testified  that  he  did  not  disclose  such  statement  to  tbem.  Consequently  the 
question  put  to  the  appellants,  whether  they  believed  and  relied  upon  the 
statement  made  by  William  M.  to.Tiirner,  was  properly  rejected,  because  an 
afBrmative  answer  thereto  would  necessarily  involve,  if  truthfully  made,  the 
further  fact  that  such  representation  had  actually  been  made  by  William  M. 
Ashley  to  them.  This,  as  it  appears  to  us,  was  a  suflBcient  reason  for  the  re- 
jection of  such  testimony. 

But  there  is  a  more  radical  objection  to  the  testimony  of  Turner;  and  that 
is  that  the  whole  of  it,  relating  to  this  matter  of  tbe  representations  made  by 
William  M.  Ashley,  is,  at  best,  but  hearsay  evidence,  and  for  that  reason  not 
sufficient,  standing  alone,  to  destroy  this  written  and  sealed  instrument.  In 
order  to  avoid  the  terms  of  the  written  contract  in  question,  it  was  necessary 
for  the  appellants  to  show  affirmatively  tliat  their  signatures  were  obtained 
to  it  through  the  fraud  and  misrepresentations  of  William  M.  Ashley.  The 
testimony  to  the  effect  that  William  M.  Ashley  admitted  that  he  had  made 
such  representations  to  the  defendants  is  not  evidence  of  that  fact  in  an  ac- 
tion brought  upon  tliat  instrument  by  his  personal  representatives.  The  ev- 
idence of  an  admission  by  a  deceased  that  he  had  committed  a  fraud  would  be 
competent  to  be  given  in  corroboration  of  other  and  direct  evidence  of  such 
fraud.     Bat  proof  that  tbe  fraud  was  actually  perpetrated  must,  in  some 
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manner,  be  shown.  A  mere  declaration  of  a  deceased  person  given  in  ctI- 
dence,  that  lie  bad  perpetrated  a  fraud,  unsupported  by  direct  evidence,  ia 
not  competent  to  establish  the  fact  of  fraud,  so  as  to  avoid,  for  fraud  in  its 
inception,  a  written  obligation  sued  upon  by  his  personal  representatives. 
The  declaration  of  a  deceased  party  to  a  written  instrument,  made  to  a  third 
peraoD  prior  to  the  execution  of  the  instrument,  and  offered  to  be  proved  at 
the  trial  for  the  purpose  of  impeaching  and  annulling  that  instrument  for  the 
fraud  of  the  deceaseid,  but  which  was  not  communicated  by  tlie  witness  to  the 
other  parties,  is  but  hearsay  evidence,  and  that,  too,  of  an  extremely  danger- 
ous character,  and  when  standing  alone,  a'nd  not  merely  in  and  of  direct  evi- 
dence, is  incompetent  to  destroy  the  validity  of  the  writing. 

Another  ground  of  error  urged  upon  our  attention  relates  to  the  final  rejec- 
tion by  the  learned  referee  of  the  testimony  of  the  appellant  Leurendus  B. 
Ashley,  who  was  called  to  give  his  version  of  a  conversation  which  occurred 
between  himself  and  William  M.  Ashley  at  tlie  oflSce  and  house  of  Alfred  Ely, 
an  attorney  at  law.  Mr.  Ely  was  permitted  to  give  his  testimony  under  ob- 
jection and  exception  by  appellants'  counsel.  It  ia  claimed  that  this  conver- 
sation waa  a  privileged  communication,  within  section  835  of  the  Code  of 
Civil  Procedure,  which  prohibits  the  disclosure  by  an  attorney  of  any  commu- 
nication made  by  his  client  to  him,  or  his  advice  given  thereon,  in  the  course 
«f  his  professional  employment.  Irrespective  of  the  question  of  the  admissi- 
bility of  Mr.  Ely's  testimony,  it  seems  to  be  now  established  by  many  decis- 
ions that,  where  a  disinterested  person  has  given  his  version  of  a  transaction 
between  a' deceased  person  and  a  party  to  the  action,  the  bar  raised  by  the 
«tatute  (section  829,  Code  Civil  Proc.)  is  not  removed  so  as  to  permit  the 
partv  interested  in  the  action  to  give  his  version  of  the  same  transaction. 
Wa?d  V.  Plato,  23  Hun,  402;  Finney  v.  Orth,  88  N.  T.  447;  MoKenna  v. 
Bolger,  (Sup.)  1  N.  Y.  Supp.  651;  Hittenhome  t.  Cmeling,  (Sup.)  14  N. 
Y.  Supp.  85. 

It  is  also  urged  by  the  counsel  for  tlie  appellants  that  the  judgment  should 
tw  reversed  for  the  error  in  receiving  Mr.  Ely's  testimony,  upon  the  ground 
tliat  it  was  privileged,  under  section  835  of  the  Code,  as  above  mentioned. 
But  the  case  shows  that  Mr.  Ely  was  not  the  attorney  for  Leurendus  B.  Ash- 
ley. William  M.  Ashley  and  Leurendus  B.  Ashley  went  to  Mr.  Ely  after  the 
execution  of  the  written  agreement,  and  talked  together  with  him  in  refer- 
-ence  to  certain  matters  pertaining  to  the  estate.  So  far  as  appears,  they  were 
equally  interested  in  the  subjects  discussed  in  the  presence  of  the  attorney 
and  in  the  advice  which  was  given.  In  these  circumstances,  the  testimony 
given  by  Mr.  Ely  was  not  privileged,  within  the  authority  of  Hurlbnrt  v. 
Hurlburt,  128  N.  Y.  420,  28  N.  E.  liep.  (»51.  It  has  generally  been  held,  as 
is  shown  by  the  opinion  in  the  last-entitled  /sase,  that  ttie  privilege  secured  by 
this  statute,  and  by  the  former  common-law  rule  of  evidence,  does  not  apply 
'to  a  case  where  two  or  more  persons  consult  an  attorney  for  their  mutual  ben- 
efit, and  it  cannot  be  invoked  in  any  litigation  which  may  thereafter  arise  be- 
tween such  persons.  See  the  cases  cited  in  the  opinion  of  Earl,  J.  In  re- 
■spect  to  the  observance  by  William  M.  Ashley  of  the  terms  of  the  agreement 
by  which  he  was  to  abandon  further  contest  of  the  probate  of  the  will,  we 
fully  agree  with  the  decision  of  the  learned  referee,  who  finds  not  only 
that  there  was  a  serious  and  protracted  contest  over  such  probate,  but  that 
William  M.  Ashley,  after  the  agreement,  abandoned  such  contest,  and  the 
will  was  afterwards  admitted  to  probate.  If  the  rulings  of  the  referee  in  re- 
spect to  the  testimony  above  considered  were  correct,  there  was  really  no 
■evidence  of  any  false  representations  made  by  William  M.  Ashley,  and 
consequently,  there  was  a  failure  on  the  part  of  the  defendants  to  establish 
the  defense  set  up  in  their  answer.  The  order  of  the  special  term  granting 
the  plaintiffs'  motion  for  an  additional  allowance  of  costs,  under  section  3253 
.of  the  Code  of  Civil  Procedure,  seems  to  have  been  well  supported  by  tbe  af- 
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fidiivits  used  upon  the  motion,  and  should  be  affirmed.  The  subject-matter 
involved  was  the  enhanced  share  of  William  M.  Ashley  in  Ishuc  Ashley's  es- 
tate, which  was  obtained  through  the  agreement  between  him  and  these  ap- 
pellants. While  it  is  true  that  the  appellants  are  not  required  personally  to  pay 
over  this  additional  amount  of  property  to  the  plaintiffs,  yet  the  judgment  re- 
quiring the  executor  of  Isaac  Ashley  so  to  pay  the  money  to  the  plaintiffs,  rather 
than  to  these  appellants,  establishes  the  amount  in  controversy.  This  litiga- 
tion has  been  caused  solely  by  the  unsuccessful  defense  set  up  by  the  appel- 
lants, and  It  seems  to  he  right  that,  under  the  circumstances,  they  should  be 
required  to  pay  the  costs,  ratlier  than  tliat  they  should  be  ciiarged  upon  the 
estate  represented  by  the  executor  of  Isaac  Ashley. 
Judgment  and  order  appealed  from  atfirmed,  with  costs.    All  concur. 


Lykch  f>.  New  Yobk,  L.  E.  &  W.  H.  Co. 
{Supreme  Cowt,  Oeneral  Term,  Fijth  Department,    April  18, 1880.) 

LtJUBT  TO  fUn.BOAI>  KMPLOTE— Low  BbIDOB— CO.NTRIBDTORT  NeOUOKNOX. 

Id  an  action  against  a  railroad  company  for  tbe  deatb  of  plaintiff's  decedent,  It 
appeared  that  decedent,  a  brakeman,  was  kULed  while  on  tbe  deck  of  a  box-car  by 
■tnkioff  the  beam  of  a  bridge  under  which  the  train  was  passing;  that  the  car  was 
1ft  or  18  inches  higher  than  those  oommonlv  used,  and  decedent  could  not  pass  un- 
der tbe  bridge,  standing  erect  on  the  car;  that  he  mounted  tbe  car  either  under  the 
danger  signals,  or  near  them,  on  the  side  towards  tbe  bridge;  that  there  was  noth- 
ing to  obstmct  decedent's  view  of  the  danger  signals  or  of  the  bridge.  Held,  that 
a  Judgment  of  nonsuit  was  properly  entered.  Rock  y.  Mining  Co.,  (Sup.)  16  N. 
Y.  Snpp.  879,  followed. 

Appeal  from  drcnit  court,  Cattaraugus  county. 

Action  by  Jane  Lynch,  administratrix,  against  tbe  New  York,  Lake  Erie 
ft  Western  Railroad  Company  to  recover  damages  for-  the  death  of  Frank 
Lynch,  deceased.     From  a  judgment  of  nonsuit,  plaintiff  appeals.     Affirmed. 

Argued  before  D  wight,  P.  J.,  and  Macombek  and  Lewis.  J  J. 

F.  U.  Dotod,  for  appellant.    /.  O.  Johnson,  tor  respondent. 

Maoombeb,  J.  The  plaintiff's  intestate  was  killed  on  April  8, 1890,  while 
engaged  in  the  duties  of  a  brakeman  upon  the  cars  of  tiie  defendant,  at  a  point 
alMut  one  and  one-half  miles  west  of  West  Salamanca,  in  the  town  of  Sala- 
manca, N.  Y.  Tbe  dec-eased  liad  been  in  tbe  employment  of  the  defendant  as 
a  brakeman  up  to  the  time  of  his  death,  for  a  period  of  two  months  and  ei>:ht 
days,  and  had  previously  worked  for  the  defendant  as  a  section  hand  for  three 
years.  His  duties  as  brakeman  were  upon  through  freight  trains,  except  for 
about  three  weeks  next  preceding  the  time  of  the  accident  which  resulted  in 
his  deatb.  He  came  to  his  death  when  on  the  deck  of  a  box-car  by  collision 
with  the  beams  of  a  bridge  which  liad  been  erected  over  the  railroad  tracks 
five  years  previously.  This  bridge  is  shown  to  have  been  17  feet  and  10  inches 
in  the  clear  from  the  rail  to  the  under  side  of  its  timbers.  Ordinary  box- 
cars, such  as  were  operaterl  at  tliis  time  by  the  defendant,  with  a  man  of 
ordinary  height  standing  thereon,  would  pass  under  this  bridge  without 
danger;  but  the  car  upon  which  the  intestate  was  riding  at  the  time  was  16 
or  18  incites  higher  than  tbe  ordinary  box-car.  and  so  high  in  fact  that  the 
plaintiff,  who  is  shown  to  have  been  a  man  5  feet  and  5  or  6  inches  in  height, 
conid  not,  while  standing  upon  this  car,  pass  safely  under  the  bridge.  The 
statute  (Laws  1884,  c.  430)  requiring  the  company  to  erect  and  maintain 
warning  signals  at  every  low  bridge  or  structure  which  crosses  tbe  railroad 
above  its  tracks,  where  such  warning  signals  may  be  necessary  for  the  pro- 
tection of  employes  on  tlie  top  of  cars  from  injury,  had  been  observed  by 
the  defendant,  and  dropping-ropes  or  "tell-tales"  hud  been  suspended  over 
the  tracks  on  either  side  of  the  bridge  at  a  distance  of  200  feet  therefrom, 
designed  to  warn  brakemen  of  apjruaching  danger.  In  this  instance,  bow- 
v.lSN.Y.s.no.e— 27 
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ertr.  the  brakeman  seems  to  have  passed  to  the  top  of  this  car  for  the 
purpose  of  setting  a  brake  to  hold  the  train,  and  actaally  mounted  the  car  ei- 
ther directly  under  the  tell-tales,  or  very  near  them,  but  on  the  side  of  them 
towards  the  bridge.  It  was  shown  in  the  evidence  that  this  bridge  was  lower 
than  many  other  bridges  of  the  defendant  on  tlie  same  section  between  Mead- 
viUe  and  Salamanca.  The  c;ir  upon  which  Uie  deceased  was  rising  was 
moving  at  abuut  15  miles  an  hour.  There  appears  to  have  been  notliing  to 
obstruct  Uie  view  of  tlie  deceased,  had  he  attempted  to  see  the  stationary 
signals  which  had  been  hung  by  the  defendant.  Indeed,  a  witness  called  by 
the  plaintiff  testiQed  tltat  he  could,  at  a  distance  of  about  700  feet,  clearly  see 
the  deceased  mount  the  car,  and  proceed  towards  the  brake,  and  that  tliere 
was  nothing  to  obstruct  his  view,  and  thus,  infereutially,  the  view  of  the 
brakeman,  of  tlie  approaching  danger.  At  the  close  of  the  plaintiff's  case  in 
chief,  on  motion  of  the  defendant's  counsel,  a  nonsuit  was  granted,  obviously 
upon  the  ground  that  the  plaintiff  had  failed  to  show  negligence  attributable 
to  the  defendant,  or  the  freedom  from  negligence  on  the  part  of  the  de- 
ceased. Her  counsel  iisked  tliat  the  question  of  the  construction  of  the  bridge 
and  the  use  of  tlie  unusually  high  box-car  ehould  be  submitted  to  the  jury  «a 
an  omission  of  duty  on  its  part  to  the  deceased.  He  also  asked  to  go  to  the 
jury  upon  the  question  whether  the  deceased  was  guilty  of  any  negligence, 
under  the  circumstances.  The  exception  to  the  dii«ction  of  the  court,  and 
its  refusal  to  submit  these  matters  to  the  jury,  raises  the  principal  question 
in  the  case. 

The  proposition  lias  so  frequently  been  stated  that  it  may  be  deemed  to  be 
elementary,  that  when  the  deceased  entered  into  the  employment  of  ths  de- 
fendant he  assumed  the  usual  risks  and  perils  of  the  service  in  which  be  was 
to  be  engaged,  as  well  as  the  risks  and  perils  incident  to  the  operation  of  such 
cars  as  were  then  actually  used  by  tlie  defendant,  and  such  others  as  wers 
proper  to  be  used  by  it.  Accepting  service  with  the  knowledge  of  the  char- 
acter and  position  of  the  structure  from  which  the  employe  might  be  liable 
to  receive  injury,  he  could  not  call  upon  the  defendant  to  make  tUterations  to 
secure  greater  safety,  or,  in  case  of  injury  from  risks  which  were  apparent, 
he  oould  itot  call  upou  his  employer  for  indemnity.  Gihton  t.  Raihoay  Co., 
63  N.  Y.'452.  In  that  case  the  jilaintiff's  intestate,  who  was  in  the  employ 
of  the  defendant  as  a  conductor  of  a  freight  traiu,  while  upon  his  train,  was 
struck  and  killed  by  a  projecting  roof  of  a  depot  building.  He  was  shown  to 
have  beei;  familiar  with  the  road  at  that  locality,  and  it  did  not  appear  that 
any  change  had  been  made  in  the  building  or  iu  the  road  af  tor  he  entered  upon 
his  employment.  In  an  action  to  recover  damages  fur  his  death,  it  was  held 
that  the  peculiar  character  of  the  roof  and  its  near  approach  to  passing  cars 
was  as  patent  to  the  deceased  as  to  the  defendant's  officers  or  agents,  and  that 
the  employe  assumed  the  risk  when  he  entered  upon  the  employment,  and 
that  the  defendant  was  not  liable.  In  the  ease  of  Fitzgerald  v.  Railroad  Co., 
(Sup.)  12  N.  Y.  Supp.  932,  it  was  held  that  no  recovery  could  be  had  for  in- 
juries to  a  brakeman  by  striking  against  a  low  bridge  under  which  his  traiu 
was  passing  before  daylight,  where  it  appeared  that  the  brakeman  knew  the 
location  of  the  bridge,  and  bad  passed  under  it  at  other  times,  and  had  been 
cautioned  against,  even  though  warning  signals  had  not  been  erected  at  such 
bridge,  as  required  by  section  2,  c.  4S9,  Laws  1884.  But  we  are  not  inclined 
to  adopt  the  doctrine  of  that  case  iii  ite  full  scope,  as  it  appears  to  be  reported, 
nor  is  it  necessary  to  rely  upon  the  same  for  the  purpose  of  maintaining  the 
judgment  in  this  case.  In  Williams  v.  Railroad  Co.,  116  K.  Y.  628.  22  K. 
£.  Kep.  1117,  the  plaintiff  was  in  the  defendant's  employment  as  a  brakeman 
upon  a  freight  train.  While  standing  upon  the  top  of  a  car,  he  was  struck 
by  a  bridge  over  the  track,  aud  was  injured.  He  had  run  upon  this  train 
for  three  weeics,  ami  during  that  time  had  passed  dally  under  the  bridge,  and 
frequently  on  top  of  tiie  car,  wheie  he  was  required  to  be  in  the  x^erforiuauuo 
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of  his  dntjr.  His  injnrles  were  received  in  tbe  day-time.  The  bridge  was  in 
plain  sight,  and,  knowing  that  tbe  train  was  about  to  pass  under  it,  be 
turned  his  baclc  to  it,  and  was  going  towards  tbe  rear  of  the  car  when  be  was 
struclc.  It  was  there  held  that  a  refusal  to  nonsnit  was  error,  and  that  tbe 
plaintiff,  had  be  exercised  ordinary  care  and  observation,  must  have  iinown 
that  the  bridge  was  not  of  sufiacient  height  to  permit  a  person  to  pass  under 
it,  standing  on  tbe  top  of  a  car.  That  case  seems  to  have  been  decided  irre- 
spective of  any  consideration  of  the  law  relating  to  signals  or  tell-tale. 

But  the  principal  question  now  before  us  was  passed  upon  by  this  court  in  the 
case  of  Rock  v.  Mining  Co.,  (Sup.)  15  N.  Y.  Supp.  872.  In  that  case  the  plain- 
tiff. wl)ile  employed  as  a  brakeman  on  the  defendant's  railroad,  was  knocked 
from  tlie  top  of  a  box-car  by  a  trestle  under  which  tlie  car  was  passing.  The 
space  between  the  trestle  and  the  running-lioard  of  the  cars  commonly  used 
was  5  feet  7}  inches,  and  the  plaintiff- was  5  feet  8  inches  in  height,  but,  by 
stepping  off  the  running-ttoardto  one  side  of  the  car,  the  plaintiff  could  pass 
under  the  trestle  standing  erect.  The  car  on  whi6h  the  plaintiff  was  injured 
was  biglier  than  the  ordinary  by  upwards  of  a  foot,  leaving  a  space  of  but  4 
feet  5i  inches  between  tbe  running-board  and  the  trestle.  The  larger  car  had 
been  in  use  to  some  extent,  to  plaintiff's  knowledge,  for  three  months^ before 
the  accident,  and  tbe  plaintiff  was  familiar  with  the  situation.  It  was  there 
held  that  no  recovery  could  be  had.  In  that  case,  as  well  as  in  the  one  before 
U8,  the  plaintiff  knew  of  the  overstructure.  He  had  known  for  some  time 
that  there  was  nothing  to  spare  between  the  running- l)oard  of  the  ordinary 
car  and  the  trestle.  He  knew,  or  must  have  been  cliarged  with  knowledge, 
of  the  increased  height  of  a  large  car  over  those  in  common  use;  for  such 
height  was  plainly  to  be  seen  wh«n  the  car  was  brought  in  juxtaposition  with 
other  cars,  as  was  the  fact  in  both  cases.  The  case  liist  cited  seems  to  be  con- 
trolling, so  far  as  this  court  is  concerned,  of  the  question  presented  by  this 
appeal,  and  it  follows,  theroCore,  that  the  judgment  entered  upon  the  nonsuit 
should  be  affirmed.    All  concur. 


St.  John  v.  Goatbs  »t  at. 

(Supreme  Court,  OenercU  Term,  Pint  Departme^it    March  81, 1893.) 

Limitation  of  Aotioks. 

Two  tenants  in  common  af  oil  lands,  having  fraudulently  converted  a  portion  of 
the  rents  and  royalties  belonging  to  other  co-tenants,  agreed  that  the  entire  income 
should  be  retained  by  the  latter  nntil  the  misappropriation  was  made  good.  From 
1870  until  1877,  when  tbe  present  action  was  commenced,  the  parties  resided  in 
New  York  city,  and  had  frequent  interviews,  but  no  claim  was  made  by  such  de- 
faulting tenants  for  any  income  received  by  the  others.  The  last  moneys  were  re- 
ceived by  the  latter  in  1872.  Held,  in  an  action  on  a  claim  assigned  by  one  of  such 
defaulting  tenants  and  the  wife  of  another  against  one  of  the  co-tenants,  who  had 
received  the  entire  Income  under  the  agreement,  that  the  action  was  barred  by  the- 
statute  of  limitations  as  to  all  income  received  prior  to  1872. 

Contracts — Intbbpketatiok. 

There  could  be  no  recovery,  as  to  the  payment  in  that  year,  because  of  the  mis- 
appropriation, which  greatly  exceeded  such  payment  in  amonnt,  and  the  agreement 
in  relation  thereto. 

Bank— Rights  ov  Assiomia. 

The  agreement  as  to  such  misappropriation  bound  the  wife  as  a  subsequent 
grantee  of  one  of  such  defaulting  tenants,  who  had  acted  In  the  matter  as  her 
agent. 

,  FLBASntO— AlXBOATIONB  OV  FAKTNBRSHIP. 

An  allegation  in  a  complaint  that  an  owner  thereof  conveyed  an  undivided  inter- 
est in  land  to  another,  who  conveyed  an  undivided  portion  of  his  interest  to  a  third. 
Is  an  allegation  of  tenancy  in  common,  and  not  of  partnership,  and  the  failure  to 
make  all  persons  interested  in  tbe  land  parties  to  the  action,  and  the  absence  of  al- 
legatioiis  of  partnership,  negative  the  idea  of  a  partnership. 
Tinants  in  Common— PABT>rEBBHip. 

Tbe  fact  that  one  tenant  in  common  of  oil  lands  collected  the  rents  and  royallie» 
thereof  under  a  power  of  attorney,  and  remitted  to  the  ulber  tenants  their  propor- 
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tions  of  the  net  prodnot  for  dUtribution,  does  not  tend  to  estabUah  a  partnership 
between  snch  tenants. 
6.  Bams — Tbdsts — Limitations. 

One  oo-tenant,  receiving  the  income  of  lands  owned  in  common  for  distribution 
among  the  others,  is  not  a  trustee  of  the  moneys  received  by  him,  bat  a  mere  debtor 
to  whom  the  ordinary  rules  of  limitation  apply. 

T.  SaXIE — ^ACCOUXTINO. 

The  jurisdiction  of  the  supreme  court  to  entertain  an  accounting  in  equity  be- 
tween tenants  in  common  is  concurrent  vrith  its  jurisdiction  to  entertain  an  action 
at  law  to  recover  an  amount  alleged  to  be  due  from  one  oo-tenant  to  another,  and 
the  right  of  action  in  equity  will  be  considered  barred  in  analogy  to  the  limitation 
of  a  similar  action  at  law. 

8.   ASSIQNMENT  OF  STALE  CLAIM— RiOBTS  OF  ASSTeNBB. 

An  assignee  of  a  stale  claim,  who  takes  it  on  account  of  an  antecedent  debt  due 
from  one  assignor,  the  other  assignor  being  the  wife  of  one  of  the  original  parties 
In  interest,  who  fraudulently  misappropriated  moneys,  and  as  agent  for  his  wife 
cgreed  that  such  claim  might  be  appropriated  to  cover  his  defalcation.  Is  entitled 
to  no  special  consideration  in  equity,  and,  if  any  doubt  exists  upon  all  tbe  testi- 
mony as  to  such  agreement,  the  assignee  must  establish  his  case  by  a  preponder- 
ance of  evidence. 

Appeal  from  spepial  term,  'N'ew  York  coanty. 

Action  of  accounting  by  Chauncey  St.  John  against  Howard  H.  Coates  and 
anottier,  ex^utors  of  George  H.  Peck,  deceased.  From  a  judgment  for  plain- 
tifr  for  95.^6.75,  and  from  an  order  denying  a  motion  for  a  new  trial  on  the 
judge's  minutes,  made  on  the  trial  of  special  issues  at  circuit,  defendants 
appeal.    Keversed.    For  former  reports,  see  9  K.  Y.  Supp.  202,  934. 

Argued  before  Van  Brunt,  P.  J.,  and  Andbews,  J. 

John  H.  Post,  for  appellants.  Locktoood  ct-  Post,  {Louis  F.  Pott,  of  coun- 
se],)  for  respondent. 

Andrews,  .T.  This  action  was  commenced  on  October  8, 1877.  against  one 
George  H.  Peck,  now  deceased.  The  allegations  of  the  complaint  are,  in  sub- 
stance,  as  follows:  That  in  1866  the  said  Peck  conveyed  to  one  I^wis  St. 
John,  by  deed,  an  undivided  20|-96  of  a  certain  farm  of  land  containing  about 
100  acres,  situated  In  Yenango  county.  Pa.,  called  tbe  "Rooker  Farm;"  that 
said  farm  contained  oil  wells,  and  that,  tbe  same  having  been  leased  for  a 
percentage  of  the  oil  produced,  large  sums  of  money  were  realized  from  the 
sale  of  such  oil,  and  liirge  profits  were  also  realized  from  tbe  letting  of  por- 
tions of  said  farm  for  building  lots;  that  snid  Lewis  St.  John  was  entitled  to 
20|-96  of  said  rents  and  profits;  that  said  Peck  received  large  sums  of  money 
as  manager  of  tbe  said  property,  which  belonged  to  said  St.  John,  but  neglected 
to  pay  over  the  same:  that  said  Lewis  St.  John  conveyed  by  deed  to  one  Ellen 
Cole  an  undivided  10-96  of  said  farm,  for  which  pioportlon  said  St.  John 
thereafter  was  bound  to  account  to  said  Ellen  Cole,  (the  deed  to  ber  not  hav- 
ing been  recorded;)  that  said  Lewis  St.  John  and  said  Ellen  Cole  assigned  to 
the  plaintifC  all  their  interest  in  the  premises;  that  tbe  plaintiff  demanded  of 
said  Peck  that  he  render  an  account  of  tbe  moneys  received  and  paid  by  him 
for  said  Lewis  St.  John,  but  that  he  did  not  do  so.  Therefore  plaintiff  prays 
that  an  accounting  may  be  taken  of  such  moneys,  and  that  the  defendant 
may  be  adjudged  to  pay  to  tbe  plaintiff  anything  which  shall,  upon  the  tak- 
ing of  such  account,  appear  to  be  due  to  the  plaintiff.  The  answer  denies 
that  the  defendant  conveyed  a  portion  of  said  farm  to  Lewis  St.  John,  or  that 
said  Lewis  St.  John  was  entitled  to  20|-96  of  the  rents  and  profits,  or  that 
said  Peck  received  any  money  belonging  to  said  Lewis  St.  John,  or  that  Lewis 
St.  John  ever  assigned  to  the  plaintiff  any  part  of  his  interest  in  the  prem- 
ises: also  alleged  that  Lewis  St.  John,  for  the  previous  two  years,  had  been 
of  unsound  mind,  and  incapable  of  making  any  such  assignment;  also  set  up 
tbe  six-years  statute  of  limitation,  and  an  affirmative  defense  In  the  nature 
of  a  set-off,  upon  tbe  ground  that  one  Cole  was  agent  of  the  property,  and, 
with  said  Lewis  St.  John,  wrongfully  retiiined,  appropriated,  and  converted 
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to  their  own  ose  large  sams  of  monej  due  to  the  defendant,  the  amount  ot 
which  exceeded  the  share  or  interest  alleged  in  the  complaint  to  have  been 
assigned  to  the  plaintiff  by  Lewis  St.  John.  A  trial  of  the  action  was  com- 
menced at  special  term  in  1878,  and  whs  concLideJ  before  a  referee,  who  found 
for  the  plaintiff.  Peck  died  soon  after  tlie  trial,  on  November  1.  1879,  and 
the  present  defendants  were  substituted  in  his  place.  On  appeal,  the  general 
term  reversed  the  judgment,  and  directed  that  a  special  issue  be  framed  as 
to  the  mental  capacity  of  said  Lewis  St.  John.  25  Hun,  119,  mem^  Subse- 
quently an  order  was  entered,  in  1883,  at  special  term,  settling  11  special  is- 
sues to  be  tried  by  jury.  Upon  the  first  trial  of  these  issues  the  jury  disa- 
greed as  to  some  of  them.  Upon  a  second  trial,  all  but  three  of  said  issues 
were  stricken  out  by  the  court,  and  the  jury  returned  a  verdict  as  to  those. 
On  appeal  the  order  of  the  circuit  court  striking  out  a  part  of  the  issues  was 
reversed  by  the  general  term.  Subsequently  an  order  was  entered  by  the 
special  term  in  1890,  striking  out  the  SH«ae  issues,  (9  N.  Y.  Supp.  934.)  and 
this  order  was  affirmed  by  the  general  term,  ^Id.  202.)  Upon  another  trial 
of  the  issues,  as  resettled,  the  jury  found  (1)  that  Lewis  St.  John  was  men- 
tally competent  to  make  the  assignment  in  question;  (2)  the  defendants'  tes- 
tator had  made  a  deed  to  Lewis  St.  John,  conveying  20|-96  of  the  Rooker 
farm;  (3)  that  the  deed  from  Lewis  St.  John  to  £llen  Cole  for  10-96  was 
bona  fide.  Subsequently  the  action  was  brought  to  trial  at  special  term, 
Mnd  such  trial  resulted  in  judgment  for  the  plaintiff  for  the  sum  alwve  men- 
tioned. From  this  judgment,  and  from  an  order  denying  a  motion  for  a  new 
trial  un  said  issues,  made  upon  the  judge's  minutes,  the  present  appeals  were 
tiiken. 

'I'he  transactions  out  of  which  this  action  arose  areas  follows:  On  August 
80,  1866,  the  sheriff  of  Venango  county.  Pa.,  deeded  to  said  Peck  and  others 
a  tract  of  land  in  said  county,  known  as  the  "Kooker  Farm."  The  deed  con- 
veyed the  property  in  the  following  proportions:  To  one  Perry,  51-96;  to 
said  Peck,  24-96;  to  one  Bates,  12-96;  to  one  Baum,  6-96;  to  one  Austin, 
1-96;  to  one  Matthews,  1-96;  and  to  one  Graves  and  Seager,  jointly,  1-96; 
ail  expressed  to  be  in  undivided  portions;  and  tlie  deed  was  recorded  Septem- 
ber 6, 1866.  On  October  1,  1866,  said  Ferry  and  his  wife  conveyed  said 
51-96  to  said  Feck,  and  the  deed  was  recorded  October  10,  1866.  It  appears 
that  Josepli  H.  Godwin  and  Augustus  A.  Conover  and  Bhoades  Cole  were  in- 
terested with  Peck  in  the  purchase  of  such  75-96  of  the  farm,  and  Cole  stated 
to  P^ck  tliat  one  Lewis  St.  John  (plaintiff's  assignor)  was  equally  interested 
within  him  in  a  fractional  share  thereof.  Cole  went  to  the  farm,  and  acted 
as  a  superintendent,  under  a  power  of  attorney  from  Peck  and  the  other  own- 
ers, collecting  the  rents  and  royalties,  paying  expenses,  and  remitting  to 
Peck  what  purported  to  be  75-96  of  tiie  net  income.  The  money  so  received 
Peck  distributed,  in  the  proportions  above  indicated,  to  God  win  and  Conover, 
retaining  his  own  share,  and  paying  to  St.  John,  by  Cole's  direction,  the  joint 
share  of  Cole  and  St.  John.  Up  to  .June,  Peck  had  received  from  Cole 
$33,750,  which  had  been  so  distributed.  It  is  claimed  by  the  defenants  that 
about  ttiis  time  Cole  confessed  to  Peck  that  he  and  St.  John  had  been  sinking 
oil  wells  in  Pennsylvania  on  their  own  private  and  joint  accounts,  and  that 
Cole  had  taken  moneys  from  the  income  of  the  Rooker  farm,  which  should 
have  been  remitted  to  Peck,  and  had  used  the  same  on  his  own  and  St.  John's 
account  in  sinking  such  wells;  that  said  Cole  then  agreed  that  until  such  mis- 
appropriations were  made  good  all  moneys  sent  by  him  to  Peck  should  belong 
to  and  be  divided  between  Godwin,  the  personal  representative  of  Conover, 
(who  had  died  prior  to  February,  1867,)  and  Peck,  and  that  St.  John  con- 
sented to  snch  agreement;  that  from  thai  time  on  Peck  distributed  the  mon- 
eys received  by  him  in  accordance  with  said  agreement.  In  April,- 1870,  the 
production  of  oil  having  greatly  diminished.  Cole  returned  to  New  York, 
and  resided  there  from  that  time  to  the  time  of  the  trial.    It  is  also  claimed 
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by  defendants  that  during  the  ensuing  yean,  until  the  end  of  1876,  Peck  and 
8t.  John  lived  in  New  York,  meeting  occasionally,  and  that  Cole  had  been 
there  since  April,  1870,  frequently  ciilling  at  Feck's  oflire,  but  that  no  claims 
vras  ever  made  by  Cole  or  St.  John  upon  Peck  for  any  moneys  accruing  from 
flaid  farm,  or  that  there  were  any  unsettled  matters  between  them.  It  ap- 
pears by  a  stipulation  made  in  the  action  that  subseqiient  to  June  30,  1868, 
Peck  received  of  the  productions  of  said  farm  the  following  sums:  February 
4,  1869,  9800;  July  20,  1869.  «1,912.50;  May  22, 1870.  01.200;  December  8, 
1870,  91.500;  April  28.  1871,  9600;  April,  1872,  9541.50.  It  is  strenuously 
insisted  upon  this  appeal  by  counsel  for  the  defendants  that  ruany  errors  were 
committed  upon  the  trial  of  the  issues  at  circuit  in  the  aiJmission  and  excln- 
8iou  of  evidence;  also  that  the  evidence  did  not  justify  the  findings  of  the 
jury,  nor  those  made  at  the  special  term,  as  to  the  mental  capacity  of  Lewis 
'8t.  John  to  make  the  assignments,  or  as  to  the  making  of  a  deed  by  Peck  to 
St.  John,  conveying  20|-96  of  said  •farm,  or  as  to  the  bona  flden  of  the  deed 
from  Lewis  St.  John  to  Ellen  Cole.  It  is  not,  however,  necessary  to  consider 
the  points  raised  as  to  these  matters,  because,  even  if  we  accept  the  view  of  the 
facts  most  favoraljle  to  the  plaiatifF,  and  assume  that  the  findings  of  the  jury 
and  of  the  court  upon  those  matters  were  correct,  still  we  are  of  the  opiulon 
that  the  judgment  must  be  reversed  upon  other  grounds,  viz.,  that  a  recov- 
ery of  all  amounts  paid  to  Peck,  except  the  last  one  of  9541.50,  was  barred 
by  the  statute  of  limitations;  and  secondly,  that  no  recovery  conld  be  had  as 
to  that  item,  because  of  the  misappropriations  of  moneys  by  Cole,  for  tbe 
benefit  of  himself  and  St.  John,  and  the  subsequent  agreement  of  Cole,  con- 
sented to  and  acquiesced  in  by  St  John,  that  the  moneys  paid  over  to  Peck 
should  be  divided  by  him  between  Godwin.  Conover's  estate,  and  himself, 
until  such  mi-sappropriations  were  paid. 

Plaintiff's  counsel  claims  that  the  relations  between  Peck  and  the  other 
owners  of  the  75-96  of  the  farm  were  those  of  partners,  bnt  we  do  not  think 
that  this  claim  is  well  founded.     In  the  first  place,  the  complaint  contains  no 
allegation  that  such  relation  of  partnership  existed  between  Peck  and  the 
other  owners  of  such  75-96.     Tbe  allegation  is  that  Peck  oonveyed  an  undi- 
vided 20|-96  to  St.  John,  and  that  St.  John  conveyed  an  undivided  10-96  to 
Ellen  Cole.     This  amounts  to  an  allegation  that  Peck,  St.  John,  and  Ellen 
-Cole  were  tenants  in  common.     There  is  no  allegation  or  suggestion  to  be 
found  anywhere  in  the  complaint  in  regard  to  such  alleged  partnership.    Ao 
cording  to  the  complaint,  the  right  of  pFaintiif  to  recover  is  placed  solely.upon 
tbe  fact  that  the  parties  were  tenants  in  common,  and  that  Peck,  one  of  such 
tenants,  had  received  rents  and  profits,  of  which  a  portion  rightfully  be- 
'  longed  to  St.  John  and  Mrs.  Cole.     Moreover,  the  only  allegations  in  the 
complaint,  upon  which  a  claim  for  equitable  relief  can  be  foundeil,  are  those 
in  which  it  is  alleged  that  plaintiff  had  demanded  an  account  of  Peck,  which 
demand  had  not  been  consplied  with,  and  the  prayer  for  relief  that  such  ac- 
count be  taken.     The  complaint  has  not  been  amended,  nor  does  it  appear 
<  that  any  application  to  amend  it  was  made,  and  it  would  seem  that  the  idea 
'  of  a  partnership  was  an  after-thought,  put  forward  to  meet  the  exigencies  of 
>  the  case.    If  the  owners  of  such  75-96  of  the  farm  were  partners,  they  or 
their  representatives  should  all  have  been  made  parties  to  this  action,  and 

•  the  fact  that  they  were  not  tends  to  support  the  conclusion  that  it  was  not 
-  intended  by  the  draughtsman  of  the  complaint  to  rest  the  claim  of  the  plain- 
tiff upon  the  ground  that  the  owners  of  such  75-96  were  partners.    More- 
over, the  evidence  in  tbe  action  does  not  establish  such  pai-tnersliip.     Accord-  ' 

'  ing  to  the  agreement  of  the  plaintiff,  at  the  time  payments  were  made  to  i 

•  Feck  tbe  title  of  the  property  stood  as  follows:    10}-96  in  St.  John,  by  virtue  i 
'  of  Peck's  conveyance  to  him ;  10-96  in  Ellen  Cole,  by  virtue  of  St.  John's  con- 

•  veyance  to  her;  54J-96  in  Peck,  by  virtue  of  the  conveyance  to  him  from  the  I 
sheriff  of  Venanifo  county  and  Perry,  which  54^96  belonged  in  equal  piirts                i 


Digitized  by CaOOQlC 


Sup.  Ct.]  ST.  JOHN   V.  C0ATE3.  423 

to  himself.  Godwin,  ami  the  heirs  of  GonoTer;  and  25-96  in  the  Tarioas  other 
parties  above  mentioned. 

Cole  wfnt  to  Pennsylvania,  and  acted  as  superintendent.  His  testimony 
as  to  what  he  did  is  as  follows:  "I  never  had  but  one  power  of  attorney  from 
Mr.  Peclf.  It  was  a  power  of  attorney  to  act  for  George  H.  Peck  for  75-96 
of  the  farm,  and  collect  the  moneys.  While  I  was  out  at  the  farm,  I  collected 
the  rents — royalties — for  tlie  oil  sold,  and  paid  the  money  to  the  different  par* 
ties  for  the  interest  I  held  a  power  of  attorney  for.  1  sent  75-96  of  the  profits 
to  Mr.  Peck.  The  expenses  were  deducted  by  myself.  I  sent  them  the  bal- 
ance of  the  moneys  after  deducting  expenses.  Of  the  remaining  interest, 
12-96  were  owned  by  oue  William  A.  Bates;  6-96  by  Bond;  1-96  by  Graves 
and  Seager.  I  collected  these.  I  had  a  power  of  attorney  from  them,  and 
remitted  them  the  money.  I  held  a  power  of  attorney  from  all  parties.  I 
remitted  75-96  to  Peck,  and  the  balance  to  the  other  parties.  My  position 
was  superintendent.  «  «  «  The  income  came  from  the  production  of  the 
farm,  the  royalties  of  the  wells,  and  rents.  *  *  *  My  duties  as  superin- 
tendent were  to  lease  the  farm  in  half-acre  plotsfor  half-royalties,— the  usual 
way  of  the  oil  business.  I  collected  royalties,  and  gave  75-96  of  them  to  Mr. 
Peck,  and  the  other  21  shares  were  owned  by  others.  I  deducted  expenses. 
What  I  sent  to  the  ownera  was  the  net  product.  I  might  have  receiyed  in- 
structions from  other  persons,  but  I  did  not  act  upon  any  instruction  or  or- 
der of  any  other  person  ihan  Peck,  with  respect  to  the  75-96."  The  situa- 
tion, therefore,  was  as  follows:  Peck,  St.  .John,  and  Mrs.  Cole,  (the  wife  of 
Cole,  the  superintendent,)  and  other  parties  were  tenants  in  common  of  this 
farm.  Cole  stayed  at  the  farm,  received  royalties  and  rents,  and,  after  pay- 
ing expenses,  sent  75-96  of  the  net  balance  to  Peck,  for  distribution.  These 
facts  do  not  establish  a  partnership  between  Fei-'k,  St.  John,  and  Mrs.  Cole, 
but  merely  that  Peck,  being  a  tenant  in  common  with  them,  received  cer- 
tain moneys,  which  it  is  claimed  it  was  his  duty  to  pay  over  to  them. 

Partnership,  as  between  the  partners,  is  a  matter  of  agreement,  and,  so  far 
as  concerns  the  partners  only,  whether  such  agreement  was  made  must  de- 
pend upon  the  intention  of  the  parties.  There  is  no  evidence  whatever  of 
atny  express  agreement  for  a  partnership  between  Feck  and  St.  John  or  Mrs. 
Cole  or  any  of  the  other  persons  who  were  interested  in  the  property.  Peck 
and  Godwin  both  testified  that  there  was  no  partnership,  and  Peck  testified 
tliat  he  never  knew  anything  about  St.  John's  having  an  interest  in  the  prop- 
erty, except  what  Cole  told  him;  and  it  certainly  is  ditlicult  to  understaiul 
how  Peck  can  be  regarded  as  having  formed  a  partnership  with  Mrs.  Cole, 
simply  because  St.  John  conveyed  10-96  of  the  property  to  her.  We  are  of 
the  opinion  that,  assuming  that  Peck  made  the  conveyance  to  St.  John,  and 
St.  John  to  Ellen  Cole,  as  claimed  in  the  complaint,  the  relations  between 
Peck.  St.  John,  and  Mrs.  Cole  were  not  those  of  partners,  but  uf  lenants  in 
common,  and  that  the  six-years  statute  of  limitations  applies,  notwithstand- 
ing the  fact  that  the  complaint  prays  for  an  accounting,  because  the  plainlill 
could  have  maintained  an  action  at  law  to  recover  any  moneys  due  him  as 
assignee  of  his  brother,  Lewis  St.  John,  and  Mrs.  Cole. 

Section  1666  of  the  present  Code  provides  that  a  tenant  in  common  of  real 
property,  or  his  executor  or  administrator,  may  maintain  anaction  to  recover 
his  just  proportion  against  his  co-tenant,  who  has  received  more  than  his 
own  just  proportion,  or  against  his  executor  or  administrator.  If  Peck,  be- 
ing a  tenant  in  common  with  Lewis  St.  John  and  Mrs.  Cole,  had  received 
more  than  his  proportion  of  the  rents  and  profits  of  the  farm,  they,  or  their 
assignee,  could,  under  this  section  of  the  Code,  have  maintained  an  action 
to  recover  their  proportion.  Moreover,  independently  of  this  provision  of 
the  Code,  an  action  at  law  might  have  been  maintained  by  Lewis  St.  John 
and  Mrs.  Cole,  or  the  plaintiff,  as  their  assignee,  to  recover  money  had  and 
received  for  their  benefit,  if  it  was  true  that  Peck  had  received  from  Cole 
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moneys  which  it  was  his  duty  to  pay  over  to  Lewis  St.  John  and  Mrs.  Cole. 
"Money  in  the  hands  of  one  person,  to  which  another  is  equitably  entitled, 
may  be  recovered  in  a  common-law  action  by  the  equitable  owner,  upon  an 
implied  promise  arising  from  the  duty  of  the  person  in  possession  to  account 
for  and  pay  over  the  same  to  the  person  benedcially  entitled.  The  action  for 
money  iiaii  and  received  to  the  use  of  another  is  the  form  in  which  courts  of 
common  law  enforce  the  equitable  application.  The  scope  of  this  remedy 
has  been  gradually  extended  to  embrace  many  cases  which  were  originally 
cognizable  only  in  courts  of  equity."  Roberts  v.  Ely,  113 N.  Y.  131, 20  X.  E. 
Kep.  606.  "When  money  is  received  by  one  to  and  for  the  use  of  another, 
under  such  circumstances  that  it  is  his  duty  at  once  to  pay  it  over,  then  au 
action  for  money  had  and  received  may  be  brought  to  recover,  without  ^ny 
demand;  and  in  such  case  the  statute  of  limitations  begins  to  run  from  the 
day  of  the  receipt  of  the  money.  *  *  *  Even  if  an  accounting  was  nee- 
essary  to  determine  the  amount  due  from  him  to  bis  brother,  the  siccount 
could  be  taken  in  an  action  at  law  as  well  as  in  an  action  in  equity;  and,  in 
whatever  form  the  action  was  commenced,  the  legal  rule  of  limitations  would 
be  applicable.  «  *  «  All  the  relief  asked  for  in  the  complaint  is  an  ao> 
counting  and  a  judgment  for  a  sum  of  money,  and  no  other  relief  was  needed 
or  possible  upon  the  facts  established.  *  *  *  It  is  said,  however,  that 
the  defendant  was,  in  some  sense,  a  trustee  of  moneys  received  by  him,  and 
hence  that  the  statute  of  limitations  would  not  begin  to  run  in  his  favor  un- 
til he  had  repudiated  the  trust.  But  the  defendant  was  not  a  trustee  in  the 
sense  contended  for.  He  had  received  money  belonging  to  another,  and  be- 
came a  debtor  for  the  sum,  and  he  is  in  no  other  sense  a  trustee  than  every 
one  is  who  receives  money  to  and  for  the  use  of  another.  There  was  no 
actual  express  trust  of  these  moneys  created  by  the  act  of  the  paities.  •  *  * 
If  the  defendant  was  in  any  sense  a  trustee  of  the  moneys  received  by  him, 
it  was  simply  an  implied  trust,  which  the  law  would  raise  for  the  purpose 
of  justice;  and,  as  to  the  liability  growing  out  of  such  trust,  the  ordinary 
rules  of  limitation  apply."  mils  v.  Mills,  115  N.  Y.  80,  85,  86.  21  X.  E. 
Kep.  714.  "In  cases  of  implied  trust  in  regard  to  personal  property,  or  to 
the  rents  and  profits  of  real  estate,  where  persons,  claiming  in  their  own  right, 
are  turned  into  trustees  by  implication,  the  right  of  action  in  equity  will  be 
considered  as  barred  at  the  end  of  the  time  limited  by  the  statute  in  analogy 
to  the  limitation  by  a  similar  action  at  law. "  HawUy  v.  Cramer,  4  Cow.  717. 
In  Smith  V.  Bodine,  74  N.  Y.  SO,  33,  where  a  claim  was  made  for  a  portioa 
of  the  proQts  of  the  business,  as  compensation  for  services  rendered  in  it,  the 
court  said:  "The  fact  that  a  statement  of  account  was  necessary  to  estaldish 
his  claim  did  not  require  an  equitable  action;  and  the  nature  of  the  action 
was  in  no  wise  changed  by  the  introduction  of  evidence  showing  how  the  ac- 
count stood;"  and  also  that  "an  accounting  is  proper  in  the  action  of  law." 
Under  these  circumstances,  the  jurisdiction  of  the  court  to  entertain  this 
action  for  an  accounting  in  equity  was  concurrent  with  its  jurisdiction  to  en- 
tertain an  action  at  law  to  recover  the  amount  alleged  to  be  due  from  the  de- 
fendants to  the  plaintiff,  imd,  upon  all  the  authorities,  where  such  concurrent 
jurisdiction  exists,  the  six-years  limitation  applies.  Kane  v.  Bloodgood,  7 
Johns.  Ch.  121;  Bertine  v.  Varian,  1  Edw.  Ch.  345;  At?JKtter  v.  Fotoler,  I 
Edw.  Ch.  422;  Loder  v.  Hatfield,  71  N.  Y.  103;  Roup  v.  Bradner,  19  Hun. 
617;  In  re  Neilly,  95  X.  Y.  ti90.  In  Kane  v.  Bloodgood,  supra,  the  court 
said:  "Courts  of  equity  are  bound  to  yidd  obedience  to  the  statute  of  limitJi- 
tions  upon  all  legal  titles  and  legal  demands,  and  cannot  act  contrary  to  the 
spirit  of  its  provisions.  I  understand  this  proposition  to  mean  that,  if  a 
parly  has  a  legal  title,  and  a  legal  right  of  action,  and,  instead  of  proceeding 
at  law,  resorts  to  equity, — instead  of  bringing  his  action  of  account  or  detinue 
or  case  for  money  had  and  received  at  law  tiles  his  bill  for  an  account,—  the 
same  period  of  time  that  would  bar  him  at  law  would  bar  him  inequity. 


Digitized  by CaOOQlC 


Sup.  Ct.  ]  ST.  JOHN  V.  00ATE8.  42& 

This  is  the  principle  that  pervades  the  cases."  In  Lodar  r.  Hatfield,  supra, 
the  court  said:  "An  action  at  law  might  liiive  been  maintained  against  bim 
therefor  if  the  cause  of  action  had  accrued  before  his  death  or  against  bin  ex> 
ecutors  after  his  death;  *  *  *  so  that  equity  had  not  exclusive  cogni- 
zance of  the  demand.  In  such  case  the  same  law  of  limitation  of  action  ap- 
plies in  both  cases."  In  i^oup  V.  £rac/ner,«upra,  the  court  said:  "Assum- 
ing that  there  was  a  trust  which  a  court  of  equily  would  enforce,  there  was 
also  a  concurrent  renieily  at  law,  upon  tlie  agreement,  and  the  six- years'  lim- 
itation applies."  In  lie  Neilly,  supra,  the  court  said:  "When  the  com- 
plainant has  a  concurn;nt  remedy  in  a  court  of  equity  and  in  a  court  of  com- 
mon law,  time  is  as  absolute  a  bar  in  equity  as  it  is  in  law;  *  *  *  and 
in  such  cases  the  limitation  as  to  actions  at  law  applies."  In  Butler  v.  John- 
son, 111  K.  Y.  204,  18  N.  £.  Rep.  643,  tlie  whole  subject  of  tlie  application 
of  the  statute  of  limitations  to  actions,  in  which  there  is  concurrent  jurisdic- 
tion in  law  and  equity,  was  elaborately  considered,  and  tlie  court  held  as  fol- 
lows: "We  think  that  causes  of  action  which,  before  the  adoption  of  the 
Code,  the  two  courts  had  concurrent  Jurisdiction  over,  or,  in  other  words, 
where  the  subject  of  the  action  was  the  same  in  both  courts,  and  the  remedy 
only  was  different,  such  actions  are  included  in  and  provided  for  by  tiie  sec- 
tions preceding  the  above-mentioned  seventy-seventh  section,  and  hence  are 
not  included  in  that  section  as  within  the  ten-years  statute."  In  the  case  at 
bar,  if  the  original  defendant.  Feck,  received  irom  Cule  moneys  which  equi- 
tably belonged  to  St.  John  and  Mrs.  Cole,  it  was  his  duty  to  have  pttid  them 
over  at  once;  and  the  statute  of  limitations  began  to  run  from  the  time  he  re- 
ceived the  moneys.  In  puint  of  fact,  no  accounting  was  necessary,  for  it  ap- 
pears by  the  testimony  tlis.t  before  the  action  was  brought  Cole  visited  said 
defendant  Peck,  and  examined  his  check-book,  and  ascertained  that,  the 
amount  which  it  is  alleged  Feck  ought  to  have  paid  over  to  St.  John  for  the 
benefit  of  himself  and  Mrs.  Cole  was  the  sum  of  81,925,  and  that  wasthecon- 
sideration  named  in  the  assignment  from  Lewis  St.  Joiiu  to  the  plaintiff;  and 
it  was  to  recover  that  sum  of  money  only  that  this  action  was  brought.  Xot 
only  was  no  accounting  necessary,  but,  as  a  matter  of  fact,  no  accounting 
was  had  upon  the  trial. 

We  think  it  is  clear  upon  the  facts  proved  in  this  case  that  if  Feck  was  in- 
debted to  the  plaintiff  as  the  assignee  of  his  brother  and  Mrs.  Cole,  the  plain- 
tiff might  have  maintained  an  action  for  money  had  and  received,  and  that 
the  six-years  statute  of  limitations  applies  to  all  of  said  payments,  except  the 
payment  of  $541.50,  which  wns  made  on  April  15,  1872.  We  are,  moreover, 
of  the  opinion  that  the  plaintiff  cannut  recover  the  said  last  item  of  $541.50, 
because  the  evidence  establishes  that  Cole,  while  acting  as  superintendent, 
misappropriated  moneys  which  he  should  have  paid  over  to  Feck,  and  that 
he  subsequently  agreed  that  the  proceeds  of  the  farm  should  be  distributed 
between  Feck,  Godwin,  and  the  estate  of  Conover,  until  the  amount  of  the 
misappropriation  was  made  good;  and  that  St.  John  consented  to  this  ar- 
rangement. The  ascertained  amount  of  such  misappropriation  was,  if  Cole 
was  entitled  to  a  salary,  $4,418. 68.  If  he  was  not  entitled  to  a  salary,  such 
misappropriations  amounted  to  $1 1,710.35.  The  evidence  tends  strongly  to  es- 
tablish the  fact  that  he  was  not  entitled  to  a  salary.  But  it  is  not  necessary 
to  determine  that  question,  because  we  consider  that  the  statute  of  limita- 
tions bars  a  recovery  as  to  all  payments  except  the  last,  which  was  $541.50; 
and,  if  the  misappropriation  was  no  more  than  $4,418.68,  such  sum  of 
$541.50  could  nut  be  recovered  if  Cole  and  St.  John  agreed  that  the  proceeds 
should  be  distributed  between  Pe<-k  and  Gtodwin  and  the  estate  of  Conover, 
until  such  sum  of  $4,418.68  was  made  good.  We  think  that  the  evidence 
fully  establithes  that  the  misappropriation  by  Cole  did  amount  to  said  sum  of 
$4,418.68,  and  that  Cole  maiie  the  agreement  in  question.  It  is  objected, 
however,  that  such  agreement  did  not  bind  Cole's  wife,  to  whom  it  has  been 
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found  by  the  Jwry  that  St.  John  made  a  honaflde  conveyance  of  10-96  oC  the 
property.  We  think,  however,  that  the  evidence  shows  tliat  Cole  was  the 
agent  of  bis  wife,  and  had  full  authority  to  act  for  her  in  making  such  agree- 
ment, and  that  such  agreement  was  binding  upon  her.  Peck  testified  that 
St.  John  consented  to  this  agreement,  and  the  conduct  of  Cole  and  St.  John, 
after  1868,  tends  strongly  to  prove  tliat  such  agrepnic nt  was  made  by  both  of 
them.  For  more  than  eight  years  after  Cole's  confession  to  Peck  in  regard 
to  the  misappropriation  of  the  money,  and  for  more  than  six  years  after  his 
return  to  New  York,  Cole  never  made,  or  caused  to  be  made,  any  claim  upon 
Feck  for  any  moneys  sieged  to  be  due  to  Cole's  wife,  nor  was  any  claim  for 
such  moneys  made  on  belialf  by  any  one.  St.  John  lived  continuously  in 
New  York,  and  transacted  business  until  October,  1876,  and  between  1868 
and  1876  had  interviews  with  Peck  about  matters  relating  to  Pennsylvania 
oil  interests,  but  during  all  this  time  made  no  claim  to  Peck  that  the  latter 
bad  received  any  money  from  the  Rooker  farm  which  it  was  his  duty  to  pay 
over  to  St.  John  or  to  Mrs.  Cole.  In  the  mean  time  at  least  two-thirds  of 
the  money  received  by  Peak  after  1868  bad  been  paid  over  by  iiim  to  Godwin 
and  tlie  personal  representatives  of  Conover,  in  reliance  upon  the  ugreement 
of  Cole  and  St.  John  that  the  net  proceeds  should  be  distributed  between 
Godwin,  Conover's  representatives,  and  Peck,  until  the  misappropriation  had 
been  made  good.  Under  these  circumstances,  it  certainly  would  be  a  great 
hardship  if  Peck,  or  bis  personal  representatives,  the  present  defendants, 
should  be  required  to  pay  over  to  the  plaintiff  moneys  paid  out  by  Peck  an- 
der  such  circumstances. 

The  plaintiff  is  not  entitled  to  any  especial  consideration  in  a  court  of  eq- 
uity. It  seems  that  in  the  fall  of  1876,  Lewis  St.  John  bad  a  stroke  of  apo- 
plexy, and  that  his  mind  was  somewhat  affected  thereby.  The  assignment 
<4f  his  alleged  claim  against  Peck  to  his  brother,  the  plain  liif,  was  made  after 
he  liad  only  partially  recovered  from  such  stroke  of  apoplexy,  though  the  jury 
lias  found  that  he  liad  sufficient  mental  capacity  to  make  such  assignment. 
It  appears,  however,  that  tlie  plaintiff  paid  nothing  for  the  claim,  but  took  it 
on  account  of  an  alleged  antecedent  debt. 

It  appears  also  by  the  testimony  that  Cole  was  active  in  promoting  this 
stale  daim  against  the  original  defendant.  Peck.  Lewis  St.  .Tohn,  who  had 
made  no  claim  on  his  account  for  over  eight  years,  was  induced  to  execute 
the  assignment  to  his  brother,  the  plaintiff,  and  thereupon  Mrs.  Cole  also  ex- 
ecuted to  plaintiff  an  assignment  of  her  alleged  interest  in  such  claim.  The 
plaintiff  tnerefore  represents  the  alleged  interest  of  his  deceased  brother, 
for  which  he  paid  nothing,  and  also  tlie  interest  of  Mrs.  Cole,  who  is  the  wife 
of  Cole,  whose  misappropriation  of  moneys  led  to  all  the  trouble.  We  think  the 
evidence  establishes  the  misappropriation  by  Cole,  and  the  agreement  by  him- 
self on  behalf  of  his  wife,  which  was  consented  to  and  acquiesced  in  by  St. 
John,  that,  until  the  misappropriation  was  made  good.  Peck  should  distribnte 
the  moneys  in  the  manner  above  specified;  and,  even  if  the  consideration  of 
all  the  testimony  in  the  case  hits  led  to  a  doubt  upon  these  points,  as  the  burden 
of  proof  was  upon  the  plaintiff  to  establish  his  case  by  a  preponderance  of 
evidence,  we  should  think  that  the  defendants  ought  to  have  the  beneHt  of 
any  such  doubt.  Upon  the  whole  case,  we  think  that  the  judgment  should 
be  reversed,  and  a  new  trial  ordered,  with  costs  to  appellants  to  abide  event. 


In  re  Raynoe':  Will. 

(Supreme  Court,  General  Term,  S^th  Department.    March,  18S2.) 

PsoBATB  OP  Will — Intbntioss  Commuhicatbd  bt  Siohs— Questiox  for  Jurt. 

A  paper  was  propounded  as  the  will  of  a  man  over  TO  years  old,  who  was  a  par- 
alytic and  unable  to  move  his  right  hand.  The  testimony  of  a  woman  who  trans- 
lated bis  gestures  to  the  scrivener,  and  of  others  present,  as  to  the  means  employed 
to  elieit  his  intentions,  was  confusied  and  contradictory,  and  how  it  came  to  be  un- 
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deratood  that  he  desired  to  make  a  will  did  not  appear.  The  suppoaed  answers  to 
questions  suggested  by  his  pointing  to  a  church  were  interpreted  to  mean  that  ha 
'tnshed  S1,00U  to  be  left  to  a  priest,  oae-balf  to  be  expended  in  masses  for  the  re- 
pose of  his  soul.  The  remainder  of  his  estate,  valued  at  over  |50,0<jO,  was  given  to 
nis  wife,  with  the  exception  of  trifling  gums  to  be  paid  bis  graadcbildren.  No 
provision  was  made  for  his  two  sons  and  three  daughters.  After  the  writing  had 
been  prepared  It  was  read  to  decedent,  assented  to  in  the  same  manner  as  the  sev- 
eral proTisions  had  been,  and  signed  with  a  cross.  Held,  that  the  evidence  as  to 
whether  the  paper  was  decedent's  will,  and  was  Intelligently  published  and  de- 
dared  by  him  as  such,  was  not  suflSciently  clear  and  satisfactory  to  warrant  the 
surrogate  In  admitting  It  to  probate,  and  a  Jury  trial  would  be  ordered  pursuant  to 
the  provision  of  Code  CivU  Proc.  i  2688. 

Appeal  from  surrogate's  court,  Erie  coanty. 

Proceeding  for  the  probate  of  the  alleged  will  of  Francis  Raynor,  deceased. 
From  an  order  admitting  tbe  same  to  probate,  contestants  appeal.  Beversed, 
Mid  jury  trial  ordered. 

Argued  before  DwioHT,  P.  J.,  and  Macoubeb  and  Lewis,  JJ. 

W.  H.  Hotchkiss  and  M.  Shire,  for  appellants.  G.  E.  Stillwell,  for  respond- 
ents. 

SwioiiT,  P.  J.  No  question  is  made  on  this  argument  as  to  the  testament- 
ary  capacity  of  the  decedent  at  the  time  of  the  execution  of  the  paper  pro- 
pounded as  his  will.  The  questions  discussed  are,  does  the  proof  satisfacto- 
rily establisli  the  fact  (1)  that  the  paper  thus  propounded  embodies  the  actual 
will  and  purpose  of  the  decedent?  and  (2)  that  it  was  intelligently  and  intel- 
ligibly published  and  declared  by  him  to  be  his  last  will  and  testament?  The 
deceased  was  a  man  of  upwards  of  70  years  of  age.  Some  months  before  this 
alleged  will  was  drawn  he  had  been  stricken  by  paralysis,  and  he  was  then 
lying  helpless  and  speechless,  unable  to  utter  an  articulate  sound  or  to  move 
his  right  hand.  He  made  no  attempt  at  spontaneous  expression,  but,  at  the 
most,  responded  only  by  looli  or  gesture  to  questions  put  or  suggestions 
made  to  him.  How  it  came  to  be  understood  that  he  desired  to  m^e  a  will 
does  not  appear,  but  it  seems  that  a  scrivener  was  sent  for  at  the  same  time 
as  the  priest,  at  a  moment  when  the  siclc  man  was  supposed  to  be  in  extremis. 
The  first  person  brought  in  to  write  the  will  attempted  to  communicate  with 
the  testator,  but  was  able  only  to  elicit  the  same  motions  of  the  bead  and  one 
hand,  and  the  same  gntteral  and  inarticulate  sounds,  as  expressions,  alike,  of 
assent  and  dissent,  and  he  al>andoned  the  attempt  as  hopeless.  Another  per- 
BOD  brought  in  for  the  same  purpose,  and  who  finally  wrote  the  paper  pro- 
pounded as  a  will,  seems  to  have  experienced  the  same  difficulty  in  commu- 
nicating directly  with  the  sick  man,  and  declared  to  his  friends  that  he  could 
make  nothing  at  all  out  of  the  interview  with  him.  It  was  only  when  a  wo- 
man present,  whom  he  took  for  a  nurse,  but  who  seems  to  have  been  only  a 
neighbor  who  came  in  from  motives  of  curiosity  and  kindness,  volunteered  to 
act  as  interpreter,  that  he  obtained  any  idea  of  the  supposed  wishes  of  the 
testator,  and  such  ideas  as  were  thus  communicated  to  him  the  scrivener  re- 
duced to  writing.  Tlie  testimony  of  this  woman,  and  of  other  persons  pres- 
ent, as  to  the  means  by  which  the  supposed  wishes  of  the  testator  were  elic- 
ited, is  very  contused,  and  sometimes  contradictory.  The  idea  tliat  the  first 
wish  of  the  sick  man  was  to  make  a  bequest  to  his  parish  priest  seems  to  have 
been  first  suggested  to  the  interpreter  by  his  pointing  in  the  supposed  direc- 
tion of  the  church;  and  from  this  rather  uncertain  indication,  and  by  means 
of  questions  suggested  by  it,  she  was  able  to  reach  the  conclusion  that  he  de- 
sired to  give  $1,000  to  the  priest,  of  which  $500  was  to  pay  for  masses  for 
the  repose  of  his  soul,  and  8500  w.is  to  be  used  for  the  purposes  uf  the  church. 
The  other  dispositions  of  his  property  embraced  ii<  the  will  were  indicated  in 
much  the  same  way,  and,  as  understood,  consisted  of  the  absolute  gift  of  all 
the  rest  and  residue  of  an  estate,  real  and  personal,  valued  at  from  $50,000  to 
SlOO.tKK)',  to  his  wife,  with  the  sole  condition  that  after  his  death  the  sum  of 
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#100  should  be  paid  to  each  of  bis  grandcliildren,  five  in  number,  of  whom 
three  were  children  of  a  deceased  son.  Besides  these,  Iiis  heirs  at  law  con- 
sisted of  two  sons  and  three  daughters.  Tlie  above  provisions,  with  the  des- 
ignation of  his  wife  and  eldest  son  as  executors,  having  been  reduced  to  writ- 
ing, the  paper  was  read  over  to  tlie  decedent,  and,  as  the  witnesses  testify, 
WHS  assented  to  by  him  in  the  same  manner  in  wliich  his  supposed  assent  liad 
been  indicated  to  its  several  provisions.  The  paper  was  then  executed  by  the 
scrivener's  appending  the  mark  of  a  cross  while  the  decedent  touched  the  pen. 
After  that  he  was  asked  whether  he  was  satisfied  to  have  the  three  attesting 
witnesses  sign  as  such,  to  which  he  was  understood  to  assent. 

This  is  the  substance  of  the  evidence  in  support  of  the  pro^iositions  that  the 
paper  in  question  embodied  the  full,  free,  and  intelligent  purpose  of  the  tes- 
tator in  respect  to  the  disposition  of  his  property,  and  tliat  it  was  duly  pul>- 
lished  and  declared  by  him  as  and  for  his  last  will  and  testament.  A  valid 
will  may,  no  doubt,  l>e  made  and  published,  by  a  person  unable  to  write  or 
speak,  by  the  use  of  signs;  but,  to  entitle  such  a  will  to  probate,  there  must 
be  clear  and  satisfactory  proof  of  what  was  intended  by  the  signs  employed, 
and  that  they  were  correctly  understood  and  faithfully  interpreted  by  the  per- 
son to  wliom  they  were  addressed.  Rollwagen  v.  Sollwagen,  3  Hun,  132, 
and  63  N.  Y.  518,  and  the  cases  cited.  We  have  found  it  impossible  to  de- 
rive from  the  evidence  in  this  case  that  degree  of  satisfaction,  in  resf>ect  to 
the  essential  facts  above  stated,  which  would  warrant  us  in  affirming  ihe  de- 
cree apiiealed  from,  and,  without  further  discussion  of  those  facts,  we  sbite 
our  conclusion  that  the  questions  involved  ought  to  be  submitted  to  a  jury,  in 
accordance  with  the  statute.  Code  Civil  Proc.  §  2588.  Decree  .dversed  on 
the  facts,  and  a  trial  by  jury  ordered  of  the  material  questions  of  tact  arising 
upon  the  issues  between  the  parties;  such  trial  to  be  had  in  the  circuit  court 
in  Erie  county;  order  to  be  settled  by  the  presiding  jnstlce  of  this  court; 
costs  of  this  appeal  to  abide  the  final  award  of  costs.    All  concur. 


Tiffany  v.  Nobhis. 
{Supreme  Court,  Oeneml  Term,  First  Department.    March  81, 189S.) 

AonoN  TO  Vacjltb  Jodokkxt— Plbadino. 

FlaintiS  brought  an  action  to  vacate  a  judgment  on  a  note  given  by  him  on  dltso- 
Intion  of  a  partnership,  alleging  that  defendant  had  violated  certain  provisions  of 
the  articles  of  dissolution,  and  disabled  himeelf  from  performing  the  agreement  on 
his  part,  but  there  was  no  allegation  of  performance  on  the  part  of  plalntitt,  and  it 
appeared  from  the  f  uce  of  the  papers  in  the  case  that  plaintiff  was  the  first  to  commit 
s  breach  of  the  agreement  by  non-payment  of  the  note.  Held,  that  the  oomplaint 
stated  DO  cause  of  action. 

Appeal  from  special  term,  New  York  county. 

Action  by  Walton  C.  TUTuny  against  William  M.  Norris.  From  a  judg- 
ment for  defendant,  plalni  iff  appeals.     Affirmed. 

Argued  before  Van  Bkl.nt,  P.  J.,  and  O'Brien  and  Ingraham,  JJ. 

Daniel  D.  Sherman,  for  appellant.  Augiistine  R.  McMahon,  for  respond- 
ent. 

Van  Brunt,  F.  J.  This  action  was  brought  by  the  plaintiff  to  have  de- 
clared void  and  of  no  effect  a  judgment  recovered  in  this  court  against  him 
by  the  defendant;  the  claim  being  that  the  judgment  was  obtained  upon  a 
promissory  note  given  by  the  plaintiff  to  the  defendant,  upon  the  dissolution 
of  a  copartnership,  and  that  since  the  procurement  of  such  judgment  the  d» 
fendant  had  violated  certain  of  the  provisions  of  such  articles  of  dissolution, 
and  that  he  has  disabled  himself  from  performing  the  agreement  on  his  part. 
The  answer  denied  the  breaches  alleged  upon  the  part  of  the  plaintiff,  and  set 
up  for  a  second  defense  that  the  plaintiff  bad  a  complete  remedy  at  law  if  any 
cause  of  action  existed,  and  for  a  third  defense  that  prior  to  the  commence- 
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ment  of  the  action  a  receiver  iiad  been  duly  appointed  of  tiie  real  and  personal 
property  of  ttie  defendant,  who  had  duly  qualiBed  and  entered  upon  the  dis- 
charge of  his  duties.  The  plaintiff  demurred  to  the  second  and  third  defenses 
upon  the  ground  that  each  of  snch  defenses  is  insufficient  in  law  upon  the  face 
thereof.  Upon  the  argument  of  this  demurrer,  in  addition  to  the  eronnds 
stated  in  the  demurrer,  it  was  claimed  by  the  defendants  tliat  the  facts  stated 
in  the  complaint  did  not  constitute  a  cause  of  action  of  any  kind,  and  that  it 
was  radically  and  incurably  defective.  The  demurrer  having  been  overruled, 
from  the  interlocutory  judgment  thereupon  entered  this  appesil  is  taken.  It 
seems  to  be  sufficient  for  the  disposition  of  this  appeal  to  call  attention  to  the 
fact  that  not  only  is  there  no  allegation  that  the  plaintiff  has  perfornifd  liis 
part  of  the  agreement,  but  it  seems  to  be  expressly  admitted  that  he  has  not 
so  done,  as  although,  having  given  the  note  upon  which  judgment  is  ob- 
tained, it  is  admitted  that  he  has  not  paid  the  same,  which  is  as  essential 
a  part  of  the  agreement  upon  the  part  of  the  plaintiff  as  anything  that  was 
agreed  to  upon  the  part  of  the  defendant.  It  is  an  elementary  principle  that. 
in  order  to  entitle  a  party  to  have  any  relief  iMcause  of  the  breach  of  an  agree- 
ment by  another  party  thereto,  he  must  allege  and  prove  that  he  is  not  in  de- 
fault himself.  It  appears  upon  the  face  of  these  papers  that  this  plaintiff  was 
the  firsttocommlta  breach  of  his  contract,  and,  notwithstanding  such  breach, 
be  claims  to  enforce  it  as  against  the  defendant.  The  grounds  upon  wliich  the 
demurrer  was  overruled  are  also  tenable.  All  rights  of  action  in  respect  to 
the  property  of  the  defendant  had  been  vested  in  the  receiver,  who  had  been 
appointed  and  had  entered  upon  the  discharge  of  his  duties.  We  think,  there- 
fore, that  the  judgment  was  right,  and  should  t>e  affirmed,  with  costs.  All 
ooncar. 


Ketchvh  et  al.  v.  Herrinoton. 
(Supreme  Court,  General  Term,  Fifth  Department    March,  189S.) 

BJCrEHBHCC— InOONSISTINT  FllTDINOS. 

In  an  action  to  recover  a  balance  alleged  to  be  due  on  a  building  contract,  the  ref- 
eree found  that  tbe  "collar  beams, "  wbiob  were  required  by  the  contract,  were 
omitted ;  that,  as  a  result  of  such  omission,  the  sides  of  the  barn  spread,  and  the 
root  sunk,  rendering  the  barn  not  only  unsightly,  but  dangerous ;  that,  at  the  time 
plaintiffs  quit  work,  the  buildings  were  worth,  by  reason  of  defects,  9180  less  than 
if  constructed  according  to  the  contract,  besides  the  amount  expended  by  defend- 
ant in  the  completion.  The  referee  also  found  that  plaintiffs  constructed  tbe  build- 
ings "substantially  in  accordance"  with  the  contract  and  specifications.  The  con- 
tract price  of  the  work  completed  was  $8,500,  of  which  tl.SOO  has  been  paid.  Tbe 
referee  found,  as  a  conclusion  of  law,  that  plaintiffs  were  entitled  to  recover  the 
balance  of  the  contract  price  and  "extras, "  after  deducting  the  damages  for  defect- 
ttve  construction  and  the  sum  paid  by  defendant  for  the  completion  of  the  build- 
ings. Held,  that  the  findings  were  Inconsistent,  and  would  not  support  the  oon- 
elnslon  of  law. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  James  E.  Ketchum  and  others  against  Elizabeth  Harrington  to 
recover  a  balance  alleged  to  be  due  on  a  building  contract.  From  a  judg- 
ment in  favor  of  plaintiffs,  defendant  appeals.     Reversed. 

Argued  l)efore  Dwioht,  P.  J.,  and  Macomber  and  Lewis,  JJ. 

JSr.  F.  Remington,  for  appellant.    A.  Harrington,  for  respondents. 

DwiGHT,  P.  J.  The  action  was  on  a  building  contract,  to  recover  a  bal- 
ance of  the  contract  price  of  building  two  t>arns,  and  the  value  of  certain 
extra  work  and  materials  done  and  furnished  by  the  contractors.  The  de- 
fendant, by  her  answer,  denied  that  the  contract  had  been  performed  accord- 
ing to  its  terms,  and  set  up  a  counter-claim  of  damages  for  its  non-perform- 
ance. Among  otber  deviations  from  the  plans  and  specifications  upon  which 
the  contract  was  based,  it  was  conceded  that  the  "collar  l>eams"  which  should 
have  joined  together  the  tops  of  the  two  "purlin  posts"  In  each  bent  of  the 
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grain  bam  were  omitted  from  the  structure,  and  that  nothing  was  snbsti- 
tuted  in  thsir  place.  The  plaintiffs  contended  that  the  omission  was  wi-.b 
the  consent  of  the  defendant,  which  she  denied,  and  to  tliat  question  a  con- 
siderable portion  of  the  evidence  in  the  case  was  addressed.  The  referee 
makes  no  speci&c  finding  on  this  question,  but  his  conclusion  of  fiict  as  to 
the  amount  of  damages  sustained  by  the  defendant,  by  reason  of  defects  of 
construction,  shows  plainly  that  he  decided  that  the  defendant  bad  not  con- 
sented to  or  waived  the  defect  in  quetition.  Arjdsoliesiiysin  his  opinion,  wliich 
may  be  referred  to  for  the  purpose  of  explaining  how  he  arrived  at  the  con- 
clusions of  his  rather  meager  report.  There  he  speaks  of  these  collar  beams 
as  "ties  which  were  designed  to  hold  tlie  building  together  and  support  the 
roof,  "and  says  that  the  result  of  their  omission  has  been  "that  the  sides  of 
the  building  have  spread  apart,  and  the  roof  is  sunken,  rendering  it  unsightly 
and  the  use  of  the  barn  dangerous."  He  says  further,  of  the  tie-beams,  "tbey 
were  required  by  the  contract,  and  were  necessary  to  the  siife  construction  of 
the  building;"  and,  further,  that  "the  defect  which  occasions  nearly  the  de- 
fendant's entire  loss  and  damage  sustained  by  the  faulty  construction  is  the 
absence  of  the  tie  beams  or  girders."  These  statements  are  entirely  borne 
out  by  the  evidence,  and  they  show,  not  only  the  serious  nature  of  the  omis- 
sion, but  that  the  referee  must  have  found  that  it  was  not  consented  to  by 
the  defendant,  and  that  it  constituted  theclilef  basis  for  the  damages  awarded 
to  her.  The  contract  price  of  the  work  completed  was  $2,500,  of  wliich  the 
defendant  had  paid  $1,500  during  its  progress.  The  referee  finds  that  the 
plaintiffs  left  the  work  not  entirely  finished,  and  that  the  defendant  com- 
pleted it  at  an  expense  of  S126.06,  and  he  finds  "that,  at  the  time  the  plaintifTs 
quit  work  on  said  buildings,  the  same  were  worth,  by  reason  of  defeats  in 
the  construction  thereof,  $750  less  than  if  constructed  in  the  manner  required 
by  the  contract,  and  the  plans  and  specifications  which  were  a  part  thereof, 
besides  the  amount  expended  by  the  defendant  in  the  completion  of  said  build- 
ings." And  yet  the  report  contains  a  formal  finding,  under  the  designation 
of  "Findings  of  Fact,"  to  the  effect  that  the  plaintiffs  constructed  the  buildings 
"substantially  in  accordance"  with  the  contract  and  specifications;  and,  as  a 
sole  conclusion  of  law,  that  the  plaintiffs  are  entitled  to  recover  the  bstlance 
of  the  contract  price  and  "extras,"  after  deducting  the  damages  for  defective 
construction  and  the  sum  paid  by  the  defendant  for  the  completion  of  the 
buildings. 

We  are  of  the  opinion  that  the  two  findings,  (1)  of  the  defective  construc- 
tion of  the  buildings  and  the  damages  occasioned  to  the  defendant  thereby, 
and  (2)  that  they  were  constructed  in  substantial  accordance  with  the  con- 
tract and  specifications,  do  not  stand  together;  and  that  the  two,  taken  to- 
gether, do  not  support  the  conclusions  of  law  that  the  plaintiffs  are  entitled 
to  recover  on  the  contract.  Tlje  entire  contract  price  was  $2,500,  while  the 
allowance  to  the  defendant  for  defective  construction,  in  violation  of  the  con- 
tract, with  the  value  of  the  work  in  completing  the  buildings  left  undone*  by 
the  plaintiffs,  amount  to  the  sum  of  $876,  or  more  than  one-third  of  the  en- 
tire contract  price.  So  far  from  being  substantially  in  accordance  with  the 
contract,  this  work  seems  to  have  been  substantially  in  violation  of  the  con- 
tract; and  there  is  no  rule  of  law  which  permits  such  defects  and  failures  of 
performance  to  be  disregarded  in  determining  whether  a  contract  has  been 
substantially  performed.  So  we  said,  in  substance,  in  OherUes  v.  Bulingor, 
(Sup.)  11  N.  Y.  Snpp.  264,  and  the  failure  of  performance  in  that  case 
was  certainly  not  more  substantial  than  in  this.  The  cases,  there  cited, 
of  Smith  V.  Brady.  17  N.  Y.  173,  and  Glaoim  v.  Blach,  60  N.  Y.  146,  fully 
sustain  the  conclusions  in  that  case  as  well  as  that  which  we  have  reached 
in  this.  It  is  only  ttchnical,  inadvertent,  or  unimportant  omissions  or  de- 
fects which  may  be  disre^'arded  in  an  iiction  on  a  building  contract,  {Htneiair 
V.  Tallmadge,  ii5  ISarb.  602;)  and  it  ntay  safely  be  said  that  nocase  has  ever 
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gone  8o  far  as  to  hold  that  defects  which  amount  in  value  to  one-third  of  the 
contract  price,  and  which  render  a  building  unsightly  and  even  unsafe  for  oc- 
cupation, could  be  80  disregarded. 

The  objection  is  suggested  that  the  finding  of  substantial  performance  is  a 
finding  of  fact,  and  not  subject  to  exception.  That  finding,  though  coming 
aitder  the  beading  of  "Conclusions  of  Fact, "  is  manifestly  a  mixed  conclusion 
of  fact  and  law.  In  the  case  of  Glaciuu  v.  Blaek,  67  N.  Y.  563,  it  was  held 
that  the  question  whether  a  defect,  not  more  radical  or  material  than  that  dis- 
closed In  this  case,  constituted  a  breach  of  the  contract,  was  not  a  question 
for  the  jury,  but  a  question  of  law  for  tlie  court.  But,  even  if  an  exception 
did  not  lie  to  the  finding  denominated  one  of  fact,  the  exception  to  the  con- 
clusion of  law  is  sufficient  to  raise  the  question  whether  that  conclusion  is 
supported  by  the  flndtngs  of  fact;  and,  as  already  intimated,  we  are  of  opinion 
that  the  two  findings  of  fact  are  inconsistent  with  each  other,  and  that  to- 
gether they  do  not  support  the  conclusion  of  law.  The  judgment  appealed 
from  should  be  reversed,  and  a  new  trial  granted.  Judgment  reversed,  and 
a  new  trial  granted,  with  costs  to  abide  the  event    All  concur. 


BATTERSOM  «.  OSBORKB. 

(Supreme  Court,  Oetieral  Term,  Flrtt  Deportment.    March  81, 1892.) 

1.  Attosnet  at  Ljiw— FAiLniia  to  Pat  Over  lIoiniT — Sumkakt  PaocBBDniaa. 

An  attornev  at  law  coUectine  money  for  his  client  may  be  compelled,  t^  sum- 
mary proceeoiDRs,  to  pay  over  the  same,  as  well  where  snch  moneys  were  coUeoted 
in  a  proceeding  instituted  in  another  state  as  In  domestio  actlona. 

8.   BaUB— COMPBOIIISB— ElTBOT  OV  IlTSTBUCTIONB. 

The  attorney  for  defendant  in  a  divorce  suit  compromised  her  claim  for  alimony, 
under  her  instmotlons,  by  which  she  was  to  receive  tififX),  without  deduction  for 
costs  or  counsel  fees.  The  attorney  collected  S3,600,  and  after  deducting  $1,000  for 
fees  claimed  a  further  fee  of  $)00.  Held,  that  he  was  estopped  to  claim  fees  that 
would  reduce  tala  dient^s  net  recovery  below  t3,S0O. 

Appeal  from  special  term,  New  York  county. 

Application  by  Ida  A.  Batterson  for  an  orderreqnfrlngStdney  Osborne,  her 
attorney,  to  pay  over  moneys  awarded  applicant  as  alimony  by  decree  in  a 
B«rit  for  divorce,  iBStitut<>d  against  her  in  the  state  of  New  Hampshire,  which 
moneys,  C3,500,  were  collected  by  said  attorney  and  retained  by  him.  He  was 
instructed  to  compromise  defendant's  claim  for  alimony  at  $2,500,  without 
deductions  for  counsel  fees  or  costs.  After  collecting  $8,500  he  offered  to  pay 
over  $2,000,  claiming  a  fee  of  $500  in  excess  of  what  he  was  entitled  to  re* 
tain  over  and  above  the  $2,500  net  which  his  client  was  to  receive.  The  or- 
der was  granted,  and  the  attorney  appeals.     Affirmed. 

Argued  before  Van  Beunt,  P.  J.,  and  Patterson  and  O'Brien,  JJ. 

Howard  A.  Bperry,  for  appellant.  George  B,  F.  Howard,  (Charles  A. 
Dethon,  of  counsel.)  for  respondent. 

Van  Brttnt,  F  J.  There  does  not  seem  to  be  any  reason  shown  upon 
these  papers  for  a  disturbance  of  the  order  made  in  the  court  l)elow.  The  only 
grave  question  which  aeems  to  be  presented  upon  this  appeal  is  as  to  whether 
the  relation  of  attorney  and  client  existed  t)etween  the  respondent  and  the  ap- 
pellant. That  such  relation  did  exist,  however,  has  been  abundantly  estab- 
lished by  the  papers,  and  the  mere  fact  that  the  action  which  had  been  com- 
menced was  brought  in  another  state  does  not  relieve  the  appellant  from  the 
obligations  resting  upon  him  as  an  attorney  and  counselor  of  this  court. 
He  was  employed  by  the  respondent  because  he  was  an  attorney,  and  as  an 
attorney;  and  it  was  as  such  attorney  that  the  services,  whatever  they  were, 
were  rendered  to  the  respondent,  and  it  was  because  of  his  being  an  attorney 
that  \im  was  called  upon  to  render  such  services.  Therefore  he  came  within 
tfae power  of  the  court  by  suaamary  proceedings  tocompel  tiieperformaoeaoC 
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the  duties  which  he  had  taken  upon  himself.  It  clearly  appears  from  the 
papers  euntained  in  this  reconi  that  the  only  authority  for  the  appellant  to 
make  the  settlement  which  was  made,  was  upon  tlie  theory  that  the  respondent 
should  receive  the  $2,500  without  any  costs  or  counsel  fees  being  deducted 
therefrum.  It  is  true  that  a  stipulntlon  was  signed  by  which  she  agreed  to 
take  the  sum  of  82,500.  But  this  in  no  way  conflicts  with  her  claim,  as  the 
Additional  sum  over  the  S2,500  may  very  well  have  been  supposed  by  her  to 
be  applicable  to  the  payment  of  the  counsel  fees  and  expenses.  Tlie  claim  that 
the  appellant  was  in  no  sense  the  agent  of  the  respondent  respecting  these 
deductions,  but  the  agent  of  the  husband,  and  bound  by  his  instructions,  can- 
not  be  sustained.  The  money  was  undoubtedly  paid  to  him  as  representing 
the  respondent.  The  instructions  to  pay  counsel  and  disbursements  were  gen- 
eral, and  in  view  of  the  fact  that  tliis  appellant  had  agreed  that  his  client 
should  receive  $2,500,  and  that  the  settlement  was  based  upon  this  agreement, 
the  cannot  now  be  heard  to  s:iy  that  more  money  is  required  to  pay  the  coun- 
«el  fees  and  disbursements.  The  order  should  beafflrmed,  with  tlO  costs  and 
disbursements.    All  concur. 

'      BlTTTERFIELD  0.  BeNNETT. 

(Superior  Court  of  New  York  City,  Special  Term.    April,  1893.) 
liDBl/— Ukcbastitt  or  Plaihtiff— Bill  op  Farticclabb. 

In  an  action  by  a  woman  for  libel,  publisbed  In  a  widely-read  newspaper,  impat- 
ing  UDctaastlty  to  plaintiff,  defendant  will  not  be  entitled  to  a  bill  of  pailicuIaTa 
showing  the  names  of  persons  who  have  shunned  plaintiff  in  consequence  of  the 
publication,  but  defendant  Is  entitled  to  know  plaintiff's  address  in  order  to  be  bet- 
ter able  to  Investigate  her  anteoedenta  in  case  he  wishes  to  set  up  justiflcatioa. 

Action  by  Mary  L.  Butterfleld  against  James  Gordon  Bennett  for  libel  pub- 
lished in  the  New  York  Herald  imputing  unchastity  to  plaintiff.  Defendant 
-moves  for  a  bill  of  particulars.  For  other  litigation  between  the  same  par- 
ties, see  8  N.  T.  Supp.  910,  93L 

Drachman  d-  Nelson,  for  plaintiff.    John  Toumshend,  for  defendant. 

GiLDERSLEEVE,  J.  Although  the  publication  herein  complained  of  is  ac- 
tionable per  86,  and  there  exists  no  necessity  of  alleging  or  proving  special 
damage,  (Code,  §  1906;  Moore  v.  Francis,  121  N.  Y.  199, 28  N.  E.  Uep.  1127; 
Purdy  V.  Printing  Co.,  13  Wkly.  Dig.  419,)  still,  inasmuch  as  the  plaintiff 
lias  set  up  special  damages,  the  defendant  claims  the  right  to  have  a  bill  of 
particulars  of  such  special  damages.  The  authority  of  the  court  to  order  a 
bill  of  particulars,  and  to  determine  its  extent,  is  not  questioned.  WitkouMki 
v.  Paramore,  98  N.  Y.  467;  Wigand  v.  Dyont/e,  18  Hun,  406;  MeCarron  v. 
aire,  (City  Ct.  N.  Y.)  8  N.  Y.  Supp.  659.  If  the  plaintiff  expects  to  be  able 
to  make  proof  of  the  fact  that  persons  have  refused,  and  still  refuse,  to  buy 
from,  sell  to,  or  do  business  with  her,  or  to  have  anything  to  do  with  her  in 
-tier  said  business,  or  to  give  her  credit,  in  consequence  of  tlie  alleged  libel, 
defendant  is  entitled  to  know  who  those  persons  are  and  their  addresses,  if 
plaintiff  has  them,  in  order  to  be  prepared  to  meet  that  part  of  the  case,  as  far 
as  he  may  be  able  to  do  so,  by  proof  upon  the  trial.  Infant  Asylum  v.  Roose- 
telt,  7  Civil  Proc.  R.  310;  American  Multiple  Fabric  Co.  v.  Eureka  Fin 
Hose  Co.,  18  Abb.  N.  C.  70.  Defendant  is  also  entitled  to  know  such  losses 
tis  the  plaintiff  has  sustained  and  such  gains  as  she  has  been  prevented  from 
making,  in  respect  of  which  she  expects  to  be  able  to  make  proof  on  the  trial. 
American  Multiple  Fabric  Co.  v.  Eureka  Fire  Hose  Co.,  supra.  But  the 
defendant  is  not  entitled  to  know  the  names  of  those  who  have  shunned  ber 
in  consequence  of  the  publication,  as  tlie  presumption  is  that  if  the  publica- 
'tion  charged  was  made  in  a  widely-read  newspaper,  although  nntrue  and 
/libelous,  it  would  naturally  tend  to  bring  plaintiff  into  disrepute,  and  lower 
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her  in  the  estinoation  of  her  acquaintances  and  the  general  public.  Defend- 
ant is  entitled  to  know  the  present  address  of  the  plaintiff,  in  order  to  be  bet- 
ter able  to  investigate  her  antecedents  in  case  he  intends  to  set  up  a  justifica- 
tion. Defendant  may  also  have  20  days  from  the  service  of  the  bill  of  par- 
ticulars in  which  to  answer. 


TiNKiiAM  e.  Knox. 

(Citv  Court  <if  New  York,  Oeneral  Term.    April  8, 1893.) 

Vaotoks  iiTD  Broseiw— Balb  without  Emplotxbxt— Riobt  to  Bbokkbaox. 

A  person  acting  as  broker  in  the  sale  of  real  estate,  but  not  employed  as  such, 
will  not  be  entitled  to  recover  brokerage  unless  it  appear  tbat  the  seller  knew  that 
plaintiff  acted  as  broker  before  the  sale  was  consummated. 

Appeal  from  trial  term. 

Action  by  Frank  J.  Tinkham  against  John  M.  Knox,  Jr.,  executor  of  Will- 
iam S.  Livingston,  deceased.  From  a  judgment  for  defendant,  plaintifF  ap- 
peals.    Affirmed. 

Argued  before  Ehrlioh,  C.  J.,  and  Fitzsihoms  and  McGartht,  JJ. 

W.  0.  Beeeher,  for  appellant.    Oloott  <t  Olaott,  for  appellee. 

Ehrlich,  G.  J.  Where  a  broker  employed  to  sell  or  rent  property  is  the 
means  of  bringing  the  owner -and  purcliaser  or  tenant  together,  and  an  agree- 
ment follows,  the  broker  Is  entitled  to  his  brokerage,  whether  the  owner 
knew  or  was  ignorant  at  the  time  that  the  broker's  efforts  were  the  procur- 
ing cause.  Wylie  v.  Bank,  61  N.  T.  415,  417 ;  Lloyd  v.  Malthewa,  51  N.  Y. 
124,  132.  But  that  is  not  this  case.  The  plaintiff  does  not  allege  an  employ- 
ment, but  that  he  acted  as  broker,  with  the  owner's  "knowledge and  consent," 
and  this  was  the  issue  tried.  The  judge  properly  sent  the  question  to  the 
Jary,  telling  them,  in  substance,  that,  if  the  defendant  had  "conscious  knowl- 
edge that  the  plaintiff  had  acted  as  broker  before  the  agreement  was  consum- 
mated, he  was  liable,  otherwise  not."  On  the  issue  raised  and  tried,  we  find 
no  error  In  the  charge,  nor  in  the  rulings  of  the  trial  judge,  and  the  judg- 
ment appealed  from  must  be  aflirmed,  with  costs.    All  concur. 


Richmond  d.  Sofortob. 
{dty  Court  qf  New  York,  Oeneral  Term.    April  5,  1893.) 

COHVBBSION — MONST  RbOEIVED  FOB  ASOTHBR — CoUNTEK-ClaIU. 

A  person  refusing  to  pay  over  moneys  received  by  him  for  another  until  payment 
of  a  debt  due  to  him  by  that  other,  is  liable  for  conversion  of  such  moneys;  and  no 
counter-claim  or  set-off  having  been  pleaded  in  an  action  thetetor,  judgment  was 
properly  rendered  against  him. 

Appeal  from  trial  term. 

Action  by  Herbert  Richmond  against  Arnold  C.  Soportoa.    From  a  judg- 
ment for  plaintiff,  defendant  appeals.     Afflrraed. 
Argued  before  Ehrlioh,  C.  J.,  and  Fitzsimons  and  McCartht,  JJ. 
Bvilican  A  Cromvxll,  for  appellant.     Henry  C.  Andrews,  for  respondent. 

Fitzsimons,  J.  This  is  an  action  for  conversion  of  a  check  amounting  to 
seven  hundred  and  nineteen  and  64-100  dollars,  ($719.64.)  After  the  testi- 
mony of  buth  sides  was  heard,  the  trial  justice  directed  a  verdict  for  plaintiff. 
The  testimony  even  of  the  defendant  shows  that  plaintiff  and  defendant  and 
one  Wood  were  entitled  to  share  equally  in  certain  moneys  paid  as  commis- 
sions by  the  Pennsylvania  Steel  Company;  that  such  commissions  were  re- 
ceived by  Wood  always  from  said  company.  Wood  retained  one-third; 
another  two-thirds  were  divided  between  plaintiff  and  defendant.  In  this 
instance  the  sum  of  two  thousand  and  one  hundred  and  fifty-eight  and  92-100 
v.lSN.v.s.no.e— 28 
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dollars  (92,158.92)  was  due  to  plaintiff  and  defendant  and  Wood  for  commis- 
sion. Wood  received  tlte  same  in  ttiree  checks,  each  one  being  for  seven  hun- 
dred and  nineteen  and  64-100  dollars,  (8719.64,)  and  drawn  to  his  order.  He 
kept  one,  tiie  second  be  indorsed  over  to  defendant,  the  third  he  indorsed  to 
plaintiff  and  defendant  severally,  and  delivered  these  last  two  checks  to  de- 
fendant, who  struck  out  personally  or  through  another  the  indorsement  on 
the  check  to  plaintiff,  deposited  both  checks  in  his  bank,  and  received  the  full 
amount  thereof,  one  thousand  four  hundred  and  thirty-nine  and  28-100  dol- 
lars, (Sl,439.28,)  and  then  refused  to  pay  plaintiff  his  share,  seven  hundred 
and  nineteen  and  64-100  dollars,  ($719.64,)  unless  plaintiff  would  pay  him 
(defendant)  the  amount  of  a  note  due,  and  for  that  reason  only  refused  to  pay 
plaintiff  the  check  due  him.  Tlie  complaint  stated  a  conversion  of  the  check 
in  question.  The  answer  was  a  general  denial.  No  counter-claim  or  set-off 
was  pleaded. 

This  is  a'very  plain  case  of  conversion.  Under  the  testimony  nothing  was 
left  for  the  trial  justice  to  do,  except  to  direct  a  verdict,  as  he  did,  for  plain- 
tiff.   No  error  was  committed.    Judgment  must  be  aflBrmed.    All  concur. 


DoBF  «.  Walter  et  oZ. 
(Citi/  Cowrt  df  New  York,  Oeneral  Term.    April  B,  1899.) 

1.  Examination  or  UarBNOANT  bbfobb  Tsial— Disorbtion  or  Coubt. 

The  granting  of  an  order  for  the  examination  of  defendant  before  trial  reals 
within  the  sonnd  discretion  of  the  court. 

2.  Sams— iMPXRTnrBKT  Ixquibies. 

The  objection  that  suoh  order  is  desired  for  the  purpose  only  of  annojlngr  and 
harassing  defendant  Is  without  weight,  In  view  of  the  power  of  the  judge  to  keep 
plaintiff  within  proper  bounds  and  to  ezclnde  impertinent  Inquiries. 
8.  Same— Staob  or  Pbocbedikos. 

Such  examination  may  be  had  before  service  of  a  complaint  on  defendant  nnder 
Code  Civil  Froo.  1 870,  permitting  Uie  same  "at  any  time  before  triaL" 

Appeal  from  special  term. 

Action  by  Eliaa  Dorf  against  James  N.  Walter  and  others.  From  an  order 
directing  his  examination  bl^fore  trial,  defendant  Walter  appeals.    Affirmed. 

Argued  before  Ebrlich,  C.  J.,  and  Fitzsihons  and  MoCarthy,  JJ. 

Kiirzinan  <&  Frankenheimer,  for  appellant.  Hayman,  Mant  <£  Rosonthal, 
for  appellee. 

McGartht,  J.  This  is  an  appeal  from  an  order  directing  the  defendant 
James  N.  Walter  to  appear  before  one  of  tlie  justices  of  this  court  at  special 
term,  and  be  examined  and  his  deposition  taken  in  pursuance  of  sections  870 
and  872,  C!ode  of  Civil  Procedure.  The  application  was  made  by  the  plain- 
tiff, for  tlie  purpose  of  being  able  to  prepare  an  amended  complaint.  The  af- 
fidavits on  the  part  of  the  plaintiff  disclose  a  very  peculiar  situation,  and  were 
SutBcient  In  form  and  purpose  to  demand  on  the  |»rt  of  the  justice  to  whom 
they  were  presented  the  exercise  of  a  sound  discretion. 

The  granting  of  such  an  order  rfests  within  the  sound  discretion  of  the 
court.    Jmkina  v.  Putnam,  106  N.  Y.  276,  12  N.  £.  Rep.  613. 

It  is  claimed  that  this  examination  is  not  material  and  necessary,  but 
merely  for  the  purpose  of  annoyinjc  and  harassing  the  defendant  Walter. 
We  are  of  opinion  that  the  examination  is  material  and  necessary.  As  to  the 
question  of  annoyance,  we  think  it  is  for  the  Judges  now,  under  the  rules  of 
practice  and  by  the  rulings  at  the  examination,  to  keep  the  plaintiff  within 
the  proper  bounds,  and  to  ward  off  from  the  defendant  all  inquiry  which  is 
vain  or  curious.  Raymond  T.  Brooki,  59  How.  Fr.  383.  Foloeb,  J.,  in 
Qlenney  v.  Stedroell,  64  N.  Y.  122.  say.s  "that  ii  plaintiff  in  an  action  pending 
may  examine  the  adverse  party  on  oath  before  the  service  on  him  of  a  com-  ° 
plaint,  and  for  the  purpose  of  obtaining  the  facts  on  which  to  frame  a  com- 
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plaint."  Babrett,  J.,  in  Brisbane  v.  Brisbane,  20  Han,  49,  quoting  from 
FoLOER,  J.,  in  above  case,  saya  "ttie  expression  in  section  891  of  the  old 
Code,  'at  any  time  before  the  trial,'  which  in  the  case  cited  {Qlenney  r. 
StedvMll)  was  deemed  to  cover  an  examination  before  as  well  as  after  issue, 
is  also  to  be  found  in  section  870,  Code  of  Civil  Procedure."  We  therefore 
think  no  error  was  committed,  and  that  the  order  appealed  from  sboald  be 
affirmed,  with  $10  costs  and  disbursements.    All  concur. 


Nix  o.  Domotan. 
iCity  Court  of  New  York,  General  Term.    April  5, 1892.) 

1.  Beitstit  Bociieties— Chajiob  OF'  BSNEFI0I1.RT — Vested  Intehest. 

A  person  designated  as  beoeficiary  of  a  policy  issued  by  a  benefit  sodety,  who 
voluntarily  and  gratnltoasly  pays  the  assessments  thereon,  and  not  nnder  any  con- 
tract with  the  insured,  acquires  no  vested  interest  therein  as  against  a  person  aft- 
erwards named  beneficiary  by  the  insured. 

9.  Same — Evisbnob. 

Clie  evidence  of  a  son  of  the  insured  that  she  had  told  him  that  she  wanted  plain- 
tiff, her  daughter,  to  have  the  insurance  money,  was  properly  received  as  tenditw 
to  show  that  defendant,  named  as  beneficiary,  had  no  vested  interest  in  the  oertifl- 
oate. 

Appeal  from  trial  term.     * 

Action  by  Margaret  Nix  against  Nora  Donovan.    From  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 
Argued  before  Ehrlioh,  C.  J.,  and  Fitzsiuons  and  McCabtrt,  .TJ. 
Mooney  &  Shipman,  for  appellant.     Charles  Sleekier,  for  respondent. 

FrrzsiHOMs,  J.  Johanna  Moloney,  mother  of  the  plaintiff  and  defendant 
herein,  about  April,  1885,  became  a  member  of  the  Home  BeneBt  Society,  a  life 
insurance  society  or  association  conducting  its  business  upon  the  assessment 
plan.  Said  society  issued  a  certiflcate  of  meml>er8bip  to  Mrs.  Moloney,  in  which 
she  designated  her  daughter,  the  defendant,  as  payee  or  l>eneBciary.  She  con- 
tinued in  said  society  as  a  member  until  her  death  in  September,  1890.  On 
August  26, 1889,  Mrs.  Moloney  assigned  said  certiflcate  of  membership  to  the 
plaintiff,  and  such  assignment  was  assented  to  by  the  Home  Benefit  Society. 
The  defendant  introduced  in  evidence  a  letter  dated  September  23,  1889,  pur- 
porting to  be  signed  by  Mrs.  Moloney,  directed  to  the  Home  Benefit  Soci- 
ety, stating  that  she  wanted  the  defendant  to  receive  the  insurance  money 
under  said  certificate;  also  a  notice  dated  about  4th  of  October,  1889,  pur- 
porting to  be  signed  by  Mrs.  Moloney,  naming  the  defendant  as  her  benefi- 
ciary Instead  of  the  plaintiff.  Said  letter  and  notice  were  regularly  received 
by  the  society.  The  defendant's  testimony  was  to  the  effect  that  she  paid  the 
assessments  on  the  certificate  In  question  from  April,  1885,  to  May,  1889,  and 
supported  her  mother  during  that  time.  Bridget  Moloney,  another  sUter, 
testified  that  her  mother  said  she  would  like  to  compensate  the  defendant  for 
her  trouble,  by  taking  out  the  certificate  in  question,  if  said  witness  or  de- 
fendant would  pay  the  assessments  on  such  certiflcate.  The  plaintiff  testified 
that  she  supported  her  mother,  and  paid  the  certiflcate  assessments  from 
about  May,  1889,  to  September,  1890,  when  her  mother  died,  and  also  paid 
her  doctor's  and  medicine  bills.  Edward  Moloney,  a  brother  of  plaintiff  and 
defendant,  testified  that  in  October,  1889,  his  mother  told  him  that  she  wapted 
the  plaintiff  to  receive  the  benefit  of  the  certiflcate  in  suit. 

In  view  of  this  conflict  of  testimony,  I  am  convinced  that  the  learned  trial 
Justice  was  right  in  holding  that  the  defendant  had  no  vested  interest  in  the 
certiflcate  in  question.  It  is  quite  clear  to  my  mind  that  the  payments  of  as- 
sessments by  both  plaintiff  and  defendant  were  voluntarily  and  gratuitously 
made  in  response  to  filial  promptiogs,  and  were  accepted  by  their  mother  as 
such,  and  without  fntention  on  her  part  to  vest  in  either  of  them  any  interest 
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Id  said  certificate,  but  she  evidently  and  purposely  reserved  to  berself  the  right 
to  select  her  own  beneficiary.  It  Is  true  that  if  Mrs.  Moloney  iigreed  and  coa< 
tracted  with  defendant  to  malce  her  the  beneficiary  under  said  certiflcate,  pro- 
viding she  (defendant)  paid  the  assessments  levied,  and  that  defendant  by  vir- 
tue of  such  agreement  paid  assessments,  then  the  defendant  would  have  ac- 
quired a  vested  interest  in  said  certificate  which  she  could  not  have  been 
deprived  of  without  her  consent.  Smith  v.  Soeiety,  123  N.  Y.  85,  25  N .  E. 
Rep.  197.  Sucb  is  not  the  case  here,  as  above  indicated  by  me.  Under  these 
circumstances,  Mrs.  Moloney  had  the  right  to  malce  a  change  in  her  payee  or 
I>eneficiary,  (Laws  1883,  c.  175,  §  18,)  with  the  consent  of  tlie  society. 

It  therefore  seems  to  us  that  the  only  real  question  presented  for  our  con- 
sideration is,  was  the  trial  justice  right  in  finding  that  the  plaintiff  was  Mrs. 
Moloney's  only  payee  or  beneficiary  under  the  certificate  in  question?  Upoa 
that  question  the  testimony  seems  to  be  wholly  in  favor  of  the  plaintiff.  The 
assignment  to  her  by  Mrs.  Moloney  on  August  26, 1889,  is  full  and  complete, 
and  regularly  approved  by  the  society,  while  the  alleged  designation  of  defend- 
ant as  sucb  payee  by  the  letter  of  September  23,  1889,  and  notice  of  about  4th 
of  October,  1889,  was  not  at  all  sustained.  The  signatures  to  said  letters  and 
notice  were  not  shown  to  be  the  signatures  of  Mrs.  Moloney,  or  that  she  au- 
thorized another  to  sign  for  her;  in  fact,  there  is  no  testimony  even  tending 
to  support  defendant's  contention  upon  this  (fuestion.  Therefore,  the  triu 
justice  was  correct  in  holding  that  the  plaintiff  is  entitled  to  the  monpy  due 
under  said  certificate.  The  testimony  of  Edward  Moloney,  "that  his  mother, 
in  September  or  October,  1889,  told  him  she  wanted  plaintiff  to  have  this 
'money,"  was  material  and  competent,  ttecause  it  tended  to  show  that  Mrs. 
Moloney  did  not  invest  the  defendant  with  a  vested  interest  in  said  certiiicate, 
4)nd  to  offset  the  testimony  of  his  sister,  Bridget  Moloney,  at  folio  95  of  the 
case.  For  these  reasons,  and  finding  no  error,  the  judgment  must  be  af- 
firmed with  costs.    All  concur. 


Burke  v.  Thomson  Meter  Co. 
{City  Court  of  Brooklyn,  Oeneral  Term.    March  81, 189S.) 

1.  CONTKIBUTOKT  NbOLIQENCB  OF  HsSVXNT — EviDBNOB. 

Plaintiff  operated  a  circular  saw,  with  a  movable  carriage  attached,  on  which  waa 
a  vise  holding  a  rod  of  rubber,  from  which  disks  were  cut  by  moving  the  oarriaga 
vp  to  the  saw.  The  rubber  slipped  from  the  jaws  of  the  vise,  when  moved  up  to 
vntbin  an  inch  of  the  saw,  and  plaintiff  proceeded  to  readjust  tbe  same  without 
moving  tbe  carriage  baelc,  and  In  so  doln^  his  band  came  in  contact  witb  tbe  saw. 
He  had  been  Instructed  to  look  out  for  his  finger3,  and  was  aware  of  the  dangers 
of  the  machlDe.  Held,  that  be  was  guilty  of  contributory  negligence,  and  could 
not  recover. 

2.  Sajib— iNSTBUOTioir  BT  Mastbb— Obvious  Dangers. 

The  contention  that  the  employer  was  culpably  negligent  In  not  Instniotlng  plaln- 
tlfl  as  to  the  dangers  of  the  machine,  and  the  UabiUty  of  a  short  piece  of  rubber  to 
slip  from  the  vise,  could  not  be  sustained,  in  view  of  the  fact  that  its  dangers  wars 
perfectly  obvious,  and  of  pWntlff's  testhnony,  which  showed  that  he  appreciated 
them. 
S.  S1.MB — PaoxiMJiTB  Caitsb  of  Injubt. 

The  proximate  cause  of  plaintiff's  injury  being  his  failure  to  move  the  carriage 
back,  for  the  purpose  of  adjusting  the  rubber,  the  fact  that  the  vise  had  flat,  In- 
stead of  concave,  jaws,  which  would  have  held  the  rubber  more  firmly,  was  imina- 
terial,  with  respect  to  defendant's  liability. 

Appeal  from  trial  term. 

Action  by  John  E.  Burke  against  tbe  Thomson  Meter  Company.    From  a 
Judgment  fur  defendant,  plaintiff  appeals.    Affirmed. 
Argued  before  Yan  Wyck  and  Osborne,  JJ. 
Coursen  <£  Courten,  tot  appellant.    Chat.  J.  Fatterton,  for  respondent. 

Osborne,  J.    Plaintiff,  a  young  man  17  years  of  age,  brings  this  action  to 
recover  damages  for  injuries  suffered  by  him  through  th6  alleged  negligence 
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of  the  defendant.  The  negligence  complained  of  was  the  failure  to  g!ve  the 
plaintilT  adequate  instructions  and  cautions  in  regard  to  operating  an  alleged 
dangerous  and  faultily  constructed  machine.  The  answer  denied  all  negli- 
gen<:»-.  On  the  trial,  at  the  close  of  the  plaintiff's  case,  the  complaint  was 
dismissed  on  the  ground  that  tliere  was  no  proof  of  neglii;ence  on  the  part  of 
the  defendant,  and  this  appeal  is  taken  from  llie  judgment  entered  thereon. 
It  appears  from  the  evidence  that  plaintift  had  been  employed  in  defeudant's 
factory  for  about  11  months  previous  to  receiving  the  injuries  complained  of. 
He  first  began  at  shop-work,  running  errands,  etc..  and  from  time  to  time 
was  put  to  work  at  various  machines  in  defendant's  factory  for  longer  or 
shorter  periods,  so  that  we  think  it  cannot  be  denied  that  plaiiitiff  had  ob- 
tained some  general  knowledge  of  operating  machinery,  and  he  had  also 
worked  before  the  day  of  the  accident  in  cutting  disks  on  the  machine  by 
which  be  was  injured.  The  machine  in  question  was  known  as  a  milling 
machine,  and  was  used,  among  other  purposes,  for  cutting  vulcanized  rut>- 
ber.  It  consisted  of  a  carriage  holding  a  vise,  which  was  moved  up  against 
a  stationary  circular  saw  by  means  of  a  lever  at  the  end  of  the  machine.  In 
the  vise  was  set  a  rod  of  hard  rubber  about  three  feet  in  length,  which  was 
moved  up  to  the  saw  by  the  lever,  and  a  piece  of  rubber  about  an  inch  in 
length  was  cut  from  the  protruding  end.  The  carriage  was  then  moved  back 
by  the  lever  about  a  foot  away  from  the  saw,  when  the  vise  was  loosened,  the 
rod  of  rubber  readjusted,  the  vise  was  made  tight  again,  and  the  carriage  was 
again  moved  up  to  the  saw  by  the  lever  for  a  fresh  cutting.  Plaintiff  had 
been  engaged  in  this  work,  on  the  day  of  the  accident,  for  about  seven  or 
eight  hours.  The  rod  of  ruliber  which  he. was  cutting  at  the  time  of  the  ac- 
cident had  been  reduced  in  length  to  about  two  inches.  He  had  fastened  this 
piece  in  the  vise,  and  had  moved  it  up  to  within  about  an  inch  of  the  saw,  when 
the  rubber  slipped  upward,  out  of  the  jaws  of  the  vise.  He  thereupon  pro- 
ceeded, without  moving  back  the  carriage,  to  readjust  the  piece  of  rubber  in 
the  vise,  and  after  he  had  done  so,  and  while  withdrawing  his  hand,  it  came 
in  contact  with  the  saw,  and  a  portion  of  his  thumb  and  index  finger  were 
cut  off.  It  also  appeared  that  it  was  not  unusual  for  a  short  piece  of  rubber 
to  slip  from  the  vise. 

The  learned  counsel  for  the  appellant  contends  that  plaintiff  was  not  suf- 
ficiently instructed  as  to  the  dangers  of  the  machine,  and  tlie  liability  of  a 
short  piece  of  rubber  to  slip  up  from  the  vise;  and  also  that  the  machine  was 
unsafe  in  not  having  concave  jaws  on  the  vise,  so  as  to  more  accurately  hold 
a  short  piece  of  rubber.  We  think  that  the  testimony  of  the  plaintiff  himself 
effectually  disposes  of  the  claim  of  negligence  on  the  part  of  the  defendant 
for  the  alleged  failure  to  instruct  him  as  to  the  character  of  the  work.  He 
testifies  as  follows:  "Mr.  Lambert,  the  superintendent  of  defendant,  put  me 
to  work  at  this  work  at  which  I  was  hurt.  He  said,  ■  Go  down  to  John  Hard- 
ing, and  cut  that  rubber.'  John  Harding  set  the  machine,  put  the  vise  on  it, 
cut  off  three  or  four  pieces  of  the  rubber,  and  says  to  me,  •  Go  ahead,  and  work 
on  it.  Lookout  for  your  fingers.'"  On  his  cross-examination,  lie  further 
testified:  "When  the  man  told  me  to  take  care  of  my  fingers,  I  certainly 
knew  that  he  meant  that  I  should  keep  them  away  from  the  saw.  I  knew  if 
I  got  my  fingers  against  the  saw  I  would  be  injured.  My  fingers  went  up 
against  the  saw  after  I  had  moved  them  from  the  piece  of  rubber.  I  don't 
know  how  they  did  it.  *  •  •  I  don't  know  what  I  done  with  my  fingers 
after  I  took  them  off  the  rubber.  I  know  they  was  cut.  Certainly,  they 
couldn't  be  cut  unless  I  moved  them  against  the  saw  myself.  I  knew  the 
saw  was  going  around  very  fast.  «  *  «  l  knew  if  I  got  my  band  against 
tliat  saw  it  would  hurt  me.  On  that  machine  I  knew  it  would  cut  my  fingers 
off,  and  that  it  was  toy  business  to  keep  my  fingers  away  from  the  saw.  On 
the  machine  which  cut  the  rubber  I  had  kept  my  fingers  away  from  the 
saw  all  day,  and  I  could  have  kept  them  away  then,  only  the  vise  was  so 
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near  the  saw.  I  didn't  draw  the  vise  back,  because  I'didn't  realize  at  that 
moment  liow  far  the  vise  was  to  the  saw.  I  thought  it  was  further  away 
from  the  saw,  and  that  is  the  way  I  happened  to  move  ray  hand  against  the 
saw  that  M(;iy.  «  «  *  l  didn't  realize  tliat  this  rubber  was  so  near  tlie 
saw.  If  I  bad,  I  wouldn't  seek  to  readjust  it,  because  certainly  I  knew  it  was 
dangerous.  Question.  You  could  have  seen  the  robber  and  the  saw,  and 
seen  how  close  the  two  were  together,  if  you  had  looked  at  it,  couldn't  you? 
Anstper.  Oh,  if  I  had  looked,  yes,  sir, "  etc.  We  think  from  this  evidence  that 
it  cannot  be  denied  that  plaintiff  wasaware  of  and  fully  appreciated  the  dangers 
to  be  apprehended  from  operating  this  machine.  Nothing  thatdefendHntorits 
superintendent  could  have  added  to  the  instruction  alrcHdy  gfiven  would  have 
enlarged  his  knowledge  In  that  respect.  Under  those  circumstances,  he  took 
upon  himself  the  risks  which  were  patent  in  his  employment.  Hiekey  v. 
Taaffe,  105  N.  Y.  26,  12  N.  E.  Bep.  '286. 

The  learned  counsel  for  the  appellant  also  claimed  that  defendant  was  negli- 
gent in  not  having  concave  jaws  on  the  vise,  so  as  to  hold  a  short  piece  of 
rubber  more  firmly,  and  he  introduced  the  evidence  of  an  expert  in  an  effort 
to  support  that  theory.  This  witness,  however,  while  testifying  that  "con- 
cave jaws  were  generally  used  for  such  work  as  this, "  also  admitted  that  "flat 
jaws  may  be  used;  they  are  in  some  Instances,"  and  that  he  had  used  flat 
jaws  himself.  This  was  far  from  showing  that  defendant  was  negligent  in 
using  a  machine  with  flat  jaws.  But,  even  if  that  were  the  case,  the  plain* 
tiS  was  not  Injured  in  consequence  thereof,  but  because,  when  the  piece  of 
rubber  slipped,  he,  with  full  knowledge  of  the  proximity  of  the  saw  and  the 
danger  thereof,  attempted  to  readjust  the  piece  of  rubber  without  first  mov- 
ing the  carriage  back  from  the  saw  to  a  point  where  he  could  have  fixed 
the  rubber  with  perfect  safety  to  himself.  None  of  the  exceptions  taken  in 
the  course  of  the  trial  seem  to  us  to  have  any  merit,  or  to  call  for  any  discus- 
sion. Judgment  was  entered  herein  dismissing  the  complaint  "upon  the 
merits."  This  was  not  in  accordance  with  the  decision  of  the  learned  trial 
judge,  who  simply  dismissed  the  complHint.  We  think  that  the  judgment 
should  be  modified  by  striking  out  therefrom  the  words  "  upon  tbe  merits;" 
and,  as  modified,  it  is  aflBrmed. 


Cooper  o.  Crrr  of  Brookltn. 

(Ctti/  Cawrt  of  Broofclvn,  Oeneral  Terrti.    Haroh  28, 1893.) 

Jusamirr— Rbs  Judicata. 

Judgment  in  an  action  to  cancel  an  assessment  is  not  oonolnslve  la  a  snlMeqiieiit 
action  between  the  same  parties  to  vacate  a  second  asgessment  for  tbe  same  work; 
where  it  does  not  appear  on  wbat  ground  tbe  first  assessment  was  canceled. 

Appeal  from  special  term. 

Action  by  Marvelle  W.  Cooper  against  the  city  of  Brooklyn  to  vacate  an 
assessment.    Judgment  for  defendant.    Plaintiff  appeals.    Affirmed. 
Argued  before  Clement,  C.  J.,  and  Yan  Wyok,  J. 
8td,ney  V.  Lowell,  for  appellant.    Almet  F.  Jen/cs,  for  respondent. 

Per  Curiam.  The  appellant  is  the  owner  of  real  property  situated  on  the 
east  side  of  Tliroop  avenue,  between  Putnam  and  Jefferson  avenues,  in  this 
city.  This  action  was  brought  to  cancel  an  assessment  for  flagging  the  sid»- 
walk  in  front  of  said  premises.  Two  proceedin<rs  were  begun, — one  to  Hag 
Tliroop  avenue,  east  side;  and  the  other  to  flag  the  same  block  on  both  sides. 
The  sidewalks  were  actually  laid  under  a  contract  in  the  second  proceeding, 
but  by  mistake  the  assessment  was  laid  in  the  first.  An  action  was  brought 
in  this  court  to  have  the  said  asspssraent  declared  void,  and  by  consent  judg- 
ment was  entered  vacating  the  same.  The  city  authorities  then  laid  an  as- 
sessment in  the  second  proceeding,  which  the  plaintiff  in  this  action  unsuo- 
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cessfully  endeavored  at  special  tenn  to  bare  canceled.  The  jndgment  In  the 
prior  action  was  not  conclusive.  It  does  not  appear  by  the  record  on  what 
ground  the  assessment  was  vacated.  The  first  and  second  requests  to  find 
as  conclusions  of  law  are  unsupported  by  any  finding  of  fact,  or,  If  they  can 
be  treated  as  findings  of  fact,  are  not  sustained  by  the  evidence,  and  it  does 
not  appear  that  the  questions  litigated  in  this  action  were  passed  upon  in  the 
prior  action.  The  burden  rests  upon  the  plaintiff  to  establish  tlie  former  ad- 
judication. Bell  T.  Merrifleld,  109  N.  Y.  202.  16  N.  £.  Rep.  55.  We  hav« 
carefully  examined  the  record,  and  hold  that  the  assessment  in  question  was 
in  all  respects  valid.    Judgment  afl9rmed,  with  costs. 


McKebvsb  «.  Dadt. 
{Cttu  Cottrt  of  Broofeti/n,  Qeneral  Term.    March  88, 1S99.) 

1.  Appsii/—Rsyisvr— Weight  or  Evidesob. 

Where,  in  an  aotlon  on  a  contract  for  the  sale  of  stook,  the  testimony  gives  two 
versions  of  the  contract,  and  conflicts  as  to  the  amount  paid,  and  as  to  a  tender  of 
SQch  stock,  and  as  to  the  meaning  of  an  arrangement  between  the  parties,  whereby 
defendant  was  to  make  a  flnal  payment  when  he  had  matters  "fixed  np, "  the  facts 
are  properly  for  the  determination  of  the  jnry ;  and.  If  the  oonrt  oorreoUy  lostructs 
them,  their  findings  thereon  should. not  be  disturbed  on  appeaL 

&  Same— HARMLxas  Bkbob— Vakiancb. 

A  variance  between  the  proof  and  allegations  of  the  complaint,  whereby  defend- 
ant sustained  no  injury,  and  as  to  which  no  objection  was  made,  Is  not  a  ground  for 
reversal. 

S.  SAi.a— Aonoir  voa  Pbiob. 

Upon  judgment  against  a  defendant  for  the  purchase  price  of  stock  in  plalntllFs 
I>os8ession  he  is  entitled  to  have  snoh  stock  deposited  with  the  court  for  Us  protec- 
tion. . 

Appeal  from  trial  term. 

Action  by  Edward  J.  McKeever  against  Michael  J.  Dady  upon  a  contract 
for  the  purchase  of  stock.  Judgment  for  plaintiff,  and  order  denying  motion 
for  a  new  trial.  Defendant  appeals.  Beversed,  unless  plaintiff  complies  with 
certain  conditions  imposed. 

Argued  before  Clembnt.  (X  J.,  and  Osborne.  J. 

Kellogg,  Rote  <£  Smith,  for  appellant.    /.  A.  Wwnberg,  tot  respondent. 

Glekent.  G.  J.  The  plaintiff  sets  forth  in  the  complaint  in  this  action 
that  on  or  about  October  25, 1889,  he  sold  to  tlie  defendant  875  shares  of  stock 
of  the  Hudson  River  Broken  Stone  &  Supply  Company  for  the  sum  of  $24.- 
848.55,  which  sum  the  defendant  prumiseU  to  pay  for  the  same;  that  on  Jan- 
uary 7,  1890,  the  plaintiff  delivered  125  shares  of  said  stock,  and  thereafter, 
and  t)efore  the  action  was  brought,  tendered  to  the  defendant  the  remaining 
250  shares.  The  plaintiff  further  alleges  that  no  part  of  the  claim  has  been 
paid  except  the  sum  of  $6,875.  The  defendant  sets  forth  in  his  answer  that 
on  or  about  the  date  stated  in  the  complaint  he  entered  into  an  agreement 
with  the  plaintiff  to  purchase  from  him  875  shares  in  said  company  at  the 
agreed  price  of  $10,000  in  cash,  and,  when  received  by  the  defendant,  $7,500 
in  stock  at  par  of  a  new  company  to  be  formed;  that.  In  pursuance  of  said 
agreement,  the  defendant  had  paid  plaintiff  the  $10,000  in  cash,  but  that  the 
plaintiff  had  only  delivered  l'J5  shares  in  the  old  company,  and  that,  by  the 
non-delivery  of  the  remaining  250  shares,  he,  the  defendant,  had  been  unable 
to  obtain  the  stock  iu  the  new  organization.  The  pleadings  presented  a 
square  issue  of  fact.  On  the  trial,  however,  the  proofs  offered  by  the  plain- 
tiff tended  to  show  a  contract  technically  different  from  that  set  forth  in  liis' 
complaint.  Mr.  McKeever  testified  that  in  September,  1889,  he  owned  or 
controlled  375  shares  in  the  old  company,  and  that  the  defendant  agreed  to 
porchase  the  same,  and  to  pay  him  therefor  the  amount  he  (McKeever)  had 
invested  in  the  company, — $18,000  and  over, — and  the  amount  due  the  plain- 
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tiff  for  snlarj  and  for  interest,  making  in  all  about  824,000;  that  defendant 
agreed  to  pay  the  plaintiff  010,000  in  cash,  and  the  balance  "as  soon  as  begot 
all  fixed  up;"  and  that,  until  the  entire  balance  was  paid,  the  plaintiff  was 
to  retain  as  security  125  shares  of  the  stock.  The  plaintiff  further  testifies 
that  on  October  25, 1889,  the  defendant  paid  him  $5,000  in  cash,  and  received 
from  plaintiff  a  certificate  for  the  250  shares;  that  the  defendant  promised  to 
pay  the  balance  due  on  the  010,000  in  a  few  days;  that  in  January,  1890, 
(over  two  months  afterwards,)  the  defendant  said  to  him  (plaintiff)  that  it 
was  necessary  to  turn  in  all  the  stock,  and  that,  if  plaintiff  would  give  him 
the  other  certiflcate  for  125  shares,  he  (defendant)  would,  on  the  issue  of  the 
new  stock,  return  to  plaintiff  a  certificate  for  375  shares,  which  plaintiff 
could  bold  as  security  until  he  was  paid  the  excess  over  the  $10,000,  which 
was  to  be  a  cash  payment.  Plaintiff  further  testified  that  he  gave  the  defend- 
ant the  certificate  for  the  125  shares;  that  he  waited  fur  about  six  weeks,  and 
could  not  get  the  new  certificate,  whereupon  Dady  told  him  that  be  could  hot 
get  the  new  stock.  Plaintiff  then  stated  that  he  had  forged  the  name  of  his 
brother  on  the  certificate  for  250  shares.  He  explains  that  such  statement 
was  not  true,  but  that  he  so  stated  in  order  to  get  back  the  certificate.  There 
were  several  meetings  between  plaintiff  and  defendant  up  to  August,  when 
Dady  promised  to  settle  the  whole  matter,  and  returned  to  plaintiff  the  cer- 
tificate for  250  shares  in  order  to  have  a  new  transfer  prepared.  The  plain- 
tiff was  unable  to  obtain  a  settlement  by  defendant,  and,  in  December,  1890, 
tendered  him  the  certificate  for  250  shares,  and,  on  the  refusal  of  defendant 
to  make  .payment,  brought  this  action.  The  plaintiff  testified  that  he  had 
only  received,  on  account  of  the  payment  of  $10,000,  the  sum  of  $8,875.  The 
jury  awarded  the  plaintiff  $9,673.14,  and  from  the  Judgment  entered  upon 
such  verdict  this  appeal  is  taken.  We  have  stated  at  length  the  general  the- 
ory of  the  case  as  testified  to  by  the  plaintiff,  because  the  issues  involved  were 
purely  of  fact,  and  in  order  to  review  the  exceptions  taken.  The  counsel  for 
the  defendant,  in  his  first  point,  contends  that  the  court  should  have  in- 
structed the  jury  that  the  plaintiff  could  in  no  event  recover  over  the  balance 
claimed  to  be  due  on  the  $10,000  cash  payment, — $1,625.  He  contends  that 
(be  contract  as  testified  to  by  the  plaintiff  and  as  adopted  by  the  learned  judge 
in  the  charge  to  the  jury  was  that  the  balance  was  only  to  be  paid  when  the 
defendant  had  "fixed  up"  bis  matters  with  Paine  and  Husted,  and  when  the 
defendant  had  received  moneys  due  to  him  on  a  contract  at  Mt.  Vernon; 
that  the  burden  was  on  the  plaintiff  to  show  that  the  contingency  had  hap- 
pened, while  it  appeared  affirmatively  that  the  defendant  had  not  Vfixed  up" 
such  matters.  We  are  unable  to  agree  with  tlie  defendant  that  the  case 
should  have  been  dismissed  as  to  the  claim  for  the  balance  over  $10,000.  If 
it  be  conceded  tliatthe  original  contract  is  to  be  interpreted  as  claimed  by  the 
defendant,  there  was  other  testimony  by  t^e  plaintiff  tending  to  show  that 
the  contract  was  modified,  and  that  the  defendant  did  not  keep  his  contract. 
The  plaintiff  testified  that  he  was  to  retain  the  certificate  of  125  shares  as  se- 
curity for  the  balance;  that  he  delivered  up  such  certificate  on  the  promise 
that  he  should  receive  a  certificate  in  the  new  company  for  375  sliares,  which 
he  was  tu  retain  as  collateral,  that  he  waited  six  montlis  or  more  before  the 
certificate  for  250  shares  was  returned  for  correction;  and  after  that,  down 
to  the  commencement  of  the  action,  he  could  obtain  no  settlement  with  the 
defendant.  We  think  that  on  the  testimony  the  counsel  for  the  plaintiff 
could  fairly  argue  to  the  jury  that  tlie  defendant  never  intended  to  pay  the 
balance  of  the  $10,000,  or  to  give  back  to  the  plaintiff  a  new  certificate  for 
875  shares  as  collateral.  The  plaintiff  only  conditionally  agreed  to  wait  for 
the  payment  over  $10,000  until  matters  were  "fixed  up"  by  the  defendant. 
.  He  was  to  retain  125  shares  in  the  old  company  as  security,  which  agreement 
was  changed  in  March,  18'J0,  when  tlie  defendant  agreed  to  give  375  shares 
in  the  new  company.    The  court,  in  the  charge,  correctly  stated  the  original 
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contract  as  testiQed  to  by  the  plaintifr.  and  the  coansel  for  the  defendant  did 
not  iisk  to  have  submitted  to  tite  jury  any  question  in  relation  to  the  inoiliH- 
cations  of  the  agreement,  ami  did  not  ask  to  have  the  jury  pass  upon  tlie  sul)- 
sequent  facts.  We  are  also  of  the  opinion  tliat  the  meaning  of  tlie  expression 
"fixed  up,"  as  used  in  this  case,  was  a  question  for  the  jury.  Tlie  plaiJitiS 
gave  two  or  three  statements  as  to  what  was  said  by  the  parties.  Counsel  for 
the  defendant  was  content  to  have  only  two  questions  submitted  to  the  jury: 
(1)  Was  the  contract  price  as  testified  to  by  the  plaintiff  or  as  testified  to  by 
the  defendant?  and  (2)  what  amount  had  been  paid  on  the  contract?  We 
have  now  considered  simply  the  question  wliether  or  nut  the  defendant  was 
entitled,  on  all  the  evidence,  to  a  direction  by  tiie  court  that  the  plaintiff 
coold  not  recover  for  the  excess  over  the  cash  payment  of  $10,000  on  the 
ground  that  the  money  was  not  due. 

It  is  further  claimed  by  the  defendant  that  the  variance  between  the  allega- 
tions in  the  complaint  and  the  proof  constituted  a  failure  of  proof.  Tliat 
there  was  a  variance  in  some  respects  is  dear,  but  we  do  not  think  the  de- 
fendant was  injured  thereby.  Neither  did  he  so  consider  on  the  trial,  for  no 
objection  on  that  ground  during  the  taking  of  the  testimony  was  made.  The 
questions  as  to  the  tender  and  of  the  riglit  to  recover  thereon  were  entirely  of 
fact.  On  the  whole  case,  we  are  clear  that  it  was  properly  submitted  to  the 
jury,  and  that  their  verdict  is  conclusive.  It  is  evident  that  the  plaintiff  and 
the  defendant  are  shrewd  business  men,  who  neglected  to  put  their  contract 
in  writing.  When  business  men  engage  in  large  transactions,  and  rely  upon 
the  honor  of  the  parties  with  whom  they  deal,  they  should  not  complain,  after 
their  verbal  contracts  are  passed  upon  by  a  jury,  who  see  the  parties  and  hear 
their  testimony.  We  think  that  plaintiff  sliould  bring  into  court  and  deposit 
with  the  clerk  the  certificate  for  250  shares  now  in  his  possession.  No  such 
point  was  made  on  the  trial,  but  we  require  it  fur  the  protection  of  the  de- 
fendant. Judgment  and  order  denying  new  trial  reversed,  unless  within  20 
days  the  plaintiff  deposits  with  the  clerk  of  this  court  the  certiflcato  for  250 
shares  referred  to  in  above  opinion,  in  which  case  the  judgment  and  order 
denying  new  trial  will  be  afBrmed,  with  costs. 


Stone  o.  Assip  et  al. 
(Oi«|/  Court  of  Brooklyn,  Oeneral  Term.    March  8S,  1892.) 

1.  EviDsxcB — Coxci/tiBioMs  or  Wttness. 

In  an  action  for  money  alleged  to  be  due  under  building  contracts,  defendants 
claimed  damages  because  of  plaintiff  having  filed  a  mechanic's  lien  "in  violation  of 
the  spirit  and  inteat"  of  the  contracts.  Held,  that  a  question  whether  there  was 
"any  arrangement "  between  the  parties  as  to  plaintiff's  not  filing  a  lien  was  incom- 
petent and  objectionable  in  form,  as  calling  for  a  conclusion. 

t.  Actios  on  Costbact— Evidence. 

tn  an  action  on  building  contracts.  It  appeared  that  defendant  had  refused  to  per- 
mit plaintiff  to  complete  the  work.  HelA,  that  questions  as  to  the  time  defendant 
expended  in  supervising  the  completion  of  the  work,  or  its  value,  introduced  with 
the  view  of  sustaining  a  counter-claim  for  the  same,  were  inadmissible. 

Appeal  from  trial  term. 

Action  by  William  Stone  against  John  Asslp  and  another  upon  building 
contracts.    Judgment  for  plaintiff.     Defendants  appeal.    Affirmed. 
Argued  before  Osbokne  and  Van  Wyck,  JJ. 
John  J.  Leary,  for  appellants.    Murphy  &  Campiell,  for  respondent. 

OsBOBNE,  J.  Plaintiff  sues  to  recover  a  balance  alleged  by  him  to  be  dnft 
from  defendants  on  two  certain  contracts  to  do  the  carpenter  work  on  housea 
which  defendants  were  building  on  Braxton  place  and  on  Sixteenth  street,  in 
this  city,  and  also  for  certain  other  work,  labor,  and  services  performed  on 
defendants'  houses  in  Tenth  street,  at  their  request.  The  answer  denies  that 
plaintiff  has  f  ullllled  his  contracts,  alleges  that  he  has  left  some  of  his  work. 
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unfinished,  which  defendants  were  compelled  to  do,  and  that  their  time  was 
occupied  in  supervising  the  work,  for  l>oth  of  which  items  they  claim  dam- 
ages; and  thev  also  allege  that  plaintifE,  "in  violation  of  the  spirit  and  in- 
tent" of  bis  contracts,  filed  a  mechanic's  lien  against  their  property,  to  their 
damage  $1,000.  Plaintiff  had  a  verdict,  and  from  the  judgment  entered 
thereon  defendants  appeal. 

On  this  appeal  the  learned  counsel  for  the  appellants  calls  our  attention  to 
four  exceptions  taken  by  him  to  the  exclusion  of  certain  evidence,  which  be 
claims  calls  for  a  reversal  of  the  judgment.  The  first  exception  is  to  the  sus- 
taining of  the  objection  to  the  following  question  addressed  to  the  defendant 
Assip:  "Question.  Whs  there  any  arrangement  between  you  and  Mr.  Stone, 
verbal  or  otherwise,  about  his  not  filing  the  lien?"  We  think  the  question 
was  clearly  incompetent.  In  the  first  place,  no  such  defense  was  pleaded. 
The  answer  went  no  further  than  to  allege  that  plaintiff  filed  a  mechanic's 
lien  "in  violation  of  the  spirit  and  intent"  of  his  contract.  The  question  was 
further  objectionable  in  form,  in  tliat  it  called  for  the  conclusion  of  the  wit- 
ness as  to  whether  or  not  an  "arrangement"  had  been  concluded  with  plain- 
tiff, instead  of  calling  for  what  was  said,  and  leaving  the  jury  to  decide  if  an 
"arrangement"  existed. 

The  other  three  exceptions  are  to  the  exclusion  of  questions  put  to  the  de- 
fendant Assip  as  to  whether  he  supervised  the  completion  of  the  unfinished 
work,  as  to  how  much  time  he  had  to  give  to  that  sapervision,  and  as  to  the 
value  of  that  time.  These  questions  were  clearly  inadmissible.  It  had  al- 
ready appeared  from  Assip's  own  testimony  that,  after  plaintiff  filed  bis  lien, 
he  received  a  notice  from  defendants'  counsel  to  go  on  and  complete  his  con- 
tract; that  he  went  to  the  buildings  with  his  workmen,  in  accordance  with 
the  notice,  to  finish  up  his  work;  and  that  Assip  then  told  him,  "as  long  as 
he  had  a  Hen  on,  he  could  not  work  there."  and  so  plaintiff  was  oblig«l  to 
leave.  After  Assip  had  refused  to  permit  plaintiff  to  complete,  the  inquiry 
as  to  whether  he  (Assip)  supervised  the  completion,  how  much  time  it  took, 
and  what  was  the  value  of  the  time,  with  a  view  of  liasing  a  counter-claim 
thereon,  was  clearly  immaterial.  The  Judgment  should  be  at&rmed,  with 
oosta. 

81.OANE  9.  LooKVOOD  Gheuioal  Co.,  Limited. 
(City  Court  of  Brooldvn,  General  Term.    March  SO,  isas.) 

Appeal — Recobd — OHiggioif  of  Uatekiai.  Evidence. 

In  an  action  to  recover  the  purchase  price  of  goods,  in  which  a  sale  was  denied 
by  defendant,  and  the  evidence  was  conflicting,  there  was  a  verdict  and  judgment 
for  plaintiff,  and  defendant  appealed,  but  omitted  from  the  "case"  certain  of  its 
letters  to  plaintiff  respecting  the  transaction,  which  letters  were  admitted  in  evi- 
dence and  talien  by  the  jury  into  the  jury-room  for  reference.  Held,  that  the  jndfc- 
ment  should  not  be  disturbed,  since  the  court  cannot  say  but  that  such  lettara  may 
have  influenced  the  verdict  for  plaintiff. 

Appeal  from  trial  term. 

Action  by  George  W.  Stoane  against  the  Lockwood  Chemical  Company. 
Limited.    From  a  judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

Argued  before  Van  Wyok  and  Osborne,  JJ. 

David  Welch,  for  appellant.  A.  Oldrin  Salter  and  if.  L.  Toions,  for  re- 
spondent. 

Van  Wtck,  J.  Plaintiff  sues  to  recover  $600  for  two  «team  generators 
adjusted  to  defendant's  boilers  at  the  request  and  on  the  promise  of  defendant 
to  pay  that  sum  therefor.  The  answer  was  a  general  denial.  The  verdict 
was  for  the  plaintiff,  and  from  the  judgment  entered  thereupon,  and  order  de- 
nying the  motion  for  new  trial,  on  the  minutes,  this  appeal  is  taken.  The 
plaintiff  testified  to  the  effect  that  William  Lockwood,  president  of  defendant, 
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expressly  agreed  to  pay  him  $600  for  these  two  generators,  if  plaintiff  would  put 
them  in  its  factory  and  adjust  them  to  the  boilers  in  tlie  month  of  June;  that 
he  did  so  put  them  in  and  adjust  them  in  June;  and  that  several  tim^  there- 
after he  demanded  payment,  and  was  put  oS  by  the  excuse  that  it  would  be 
more  convenient  to  pay  later.  William  Loclc wood  testified  to  the  effect  that 
they  were  put  in  only  for  the  purpose  of  seeing  whether  they  would  work  to 
hia  satisfaction.  William  S.  Lockwood,  bis  son,  and  secretary  of  defendant. 
testiBeii  to  the  same  effect  as  his  father.  The  counsel  for  appellant  expressly 
states  that  there  are  only  two  points  for  our  consideration:  First,  an  excep- 
tion to  the  refusal  of  the  court,  at  the  end  of  plaintiff's  case,  to  dismiss  the 
complaint  on  the  ground  that  the  proof  did  not  conform  to  the  pleadings. 
What  we  have  already  stated  disposes  of  this  point,  and  it  seems  to  us  tliat 
the  counsel,  in  making  this  motion,  wisely  said  he  did  so  "presuming  that 
your  honor  will,  of  course,  deny  that  motion."  We  will  not  further  discuss 
this,  except  so  far  as  our  views  on  the  serond  point  will  apply  thereto;  for  if, 
at  the  end  of  the  testimony  on  both  sides,  the  motion  should  not  have  pre- 
vailed, then  error  cannot  be  predicated  upon  the  ruling.  The  second  point, 
and  the  one  most  earnestly  pressed  by  appellant's  counsel,  is  that  the  motion 
for  new  trial,  on  the  ground  that  the  verdict  was  contrary  to  or  against  the 
weight  of  evidence,  should  have  been  granted.  Whether  the  generators  were 
aold  and  delivered  to  the  defendant  at  his  request,  and  upon  its  promise  to 
pay  for  same,  or  were  delivered  to  defendant  at  its  request  for  trial  only,  was 
fairly  and  clearly  submitted  to  the  jury  without  objection,  and  without  request 
to  t^e  the  question  from  the  jury,  or  direct  a  verdict  for  the  defendant.  We 
have  carefully  read  and  weighed  all  the  testimony  contained  in  the  appeal- 
book,  and  do  not  feel  called  upon  to  disturb  the  verdict.  The  plaintiff,  on 
one  side,  testifies  to  the  sale,  and  Lockwood,  president,  and  son,  treasurer,  of 
defendant,  on  the  other  side,  testify  that  there  was  no  sale;  there  being  cir- 
cumstances in  the  testimony  of  each  side  given  by  these  interested  witnesses 
which  might  be  properly  claimed  to  have  corroborated  both  contentions.  Tlie 
consideration,  on  appeal,  of  the  denial  of  a  motion  to  dismiss  the  complaint 
for  the  want  of  sufiBcient  proof,  or  of  a  new  trial  on  tlie  ground  that  the  ver- 
dict is  contrary  to  evidence,  requires  that  all  the  evidence  presented  to  the  trial 
jndge  and  to  the  jury  should  be  before  the  appellate  court.  This  being  so, 
we  think  the  omission  from  the  case  of  three  letters  from  defendant's  presi- 
dent and  principal  witness  to  the  plaintiff,  on  the  subject  of  this  transaction, 
which  were  admitted  in  evidence,  and  were  considered  by  the  jurors,  and  act- 
ually carried  into  the  jury-room  by  them,  if  not  fatal  to,  must  at  least  militate 
against,  the  granting  of  appellant's  request  to  this  court  to  reverse,  on  the 
ground  of  insuSlciency  of  evidence,  the  decision  of  the  trial  judge  that  there 
was  sufficient  to  carry  the  question  to  the  jury,  and  the  decision  of  the  jury 
that  there  was  suflicient  to  convince  them  of  the  facts  constituting  plaintiff's 
cause  of  action.  These  letters  may  have  turned  the  case  in  favor  of  the  plain- 
tiff.   Judgment  and  order  must  be  affirmed,  with  costs. 


Fbople  ex  rd.  Tabeb  et  al.  v.  Adams,  Commissioner. 

(.City  Court  of  Broohlyn,  General  Term.    March  28,  18SO.) 

■  MtrmotPAL  CoBPOBATioKB — SsvEB  Assessments— CoRNiB  Pbopkbtt. 

A  lateral  sewer  benefits  an  abutting  owner  as  well  by  drainage  of  the  street  as 
by  bis  pipe  conneotlons  with  the  sewer.  Therefore  the  owner  of  corner  property 
Is  liable  to  assessment  for  sewers  on  either  street,  under  Laws  18S8,  o.  6S3,  $  29, 
providing  that  abutting  owners  shall  be  assessed  "In  proportion  to  the  bmeflt  re- 
ceived by  them,  respectively.'* 

Appeal  from  special  term. 

Certiorari  on  the  relation  of  Charles  S.  Taber  and  another  against  John  P. 
Adams,  commissioner  of  city  works  of  the  city  of  Brooklyn,  to  review  a  sewer 
assessment.    From  a  judgment  for  defendant,  relators  appeal.    Affirmed. 
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Argued  before  Van  Wtce  and  Osborne,  JJ. 

Charles  8.  Tdber,  for  appellants.    Almet  F.  Jenka,  for  respondent. 

Van  Wyck,  J.  This  is  a  proceeding  to  review,  on  writ  of  eertiorari,  the 
determination  of  the  respondent  in  levying  on  relators'  lot  an  assessment  for 
a  lateral  sewer  in  Butler  street,  between  Albany  and  Kingston  avenues.  In 
their  affidavit  for  the  writ,  they  allege  that  they  are  the  owners  of  a  lot  on  the 
corner  of  Butler  street  and  Albany  avenue  which  faces  80  feet  on  Butli-r  street 
and  22  feet  and  3  inches  on  Albany  avenue,  and  that  this  lot  is  part  of  lot  50 
on  block  117  on  tlie  assessment  map  of  the  Twenty-Fourth  ward.  Belators' 
sole  contention  is  that  their  lot  dofs  not  front  on  Butler  street,  and  is  not 
benefited  by  this  lateral  sewer,  and  therefore  the  assessment  was  illegally  lev- 
ied upon  it,  because  title  15,  c.  583,  Laws  1888,  §  29.  provides  that  the  cost 
of  a  lateral  sewer  roust  be  assessed  upon  the  owners  of  lots  fronting  on  the 
street  through  which  it  runs,  "in  proportion  to  the  benefit  received  by  them, 
respectively,  not  exceeding  tlie  actual  benefit  derived  therefrom  by  them,  re- 
speutively."  A  corner  lot  faces  or  fronts  on  two  streets.  It  has  a  frontage 
on  both  streets,  though  the  bouse  built  upon  it  may  have  its  principal  door 
for  egress  and  ingress  facing  only  one  street  The  lateral  sewer  benefits  the 
owners  of  lots  facing  on  the  street  through  which  it  runs,  in  two  ways:  It 
drains  the  street  npon  which  the  lots  face,  and  tlie  houses  thereupon,  which 
the  owners  have  the  privilege  and  right  of  connecting  with  such  sewer.  Thia 
disposes  of  the  complaints  of  the  relators;  for  they  do  not  pretend  to  show  the 
amount  to  be  excessive,  but  rest  upon  the  contention  that  this  corner  lot  has 
no  frontage  on  Butler  street,  and  is  not  at  all  benefited  by  such  sewer.  This 
view  of  the  case  relieves  us  from  deciding  whether  or  not,  under  the  author- 
ity of  People  V.  Fire  Oom'r,  106  N.  Y.  64,  12  N.  E.  Rep.  641.  the  denial  of 
respondent  tliat  he  has  knowledge  or  information  sufficient  to  form  a  belief  as 
to  whether  relators  owned  the  lot,  or  there  was  a  house  thereon,  or  that  it  was 
connected  with  a  sewer  in  Albany  avenue,  is  such  a  denial  as  calls  upon  us 
to  assume  that  they  were  not  the  owners,  and  that  there  was  no  house  thereon, 
and  no  connection  with  that  sewer.  For  the  same  reason,  it  is  unnecessaiy 
to  decide  whether  or  not  the  determination  of  respondent  made  on  June  19. 
1891,  more  than  four  months  before  this  writ  was  granted,  of  which  the  re- 
lators complain,  was  final  and  binding  upon  them,  within  the  meaning  of 
Code  Civil  Froc.  §  2125.  In  our  opinion  the  relators  are  entitled  to  a  final 
order  confirming  the  determination  of  the  respondent,  with  $30  costs. 


GbIEVE  t.  llcGOTEBN. 

IComnwn  Pleat  of  Nevo  York  (My  and  Cvwntv,  QeneraX  Term.    April  4, 1899.) 

Bale— Validitt— Changs  or  FossiiBSioir— Assionhbnt  fob  BssBnr  of  Cbedftoks. 
A  debtor,  after  selllDg  certain  personal  property  without  dellTering  possession, 
made  a  general  assignment  for  benefit  of  creditors,  after  which  an  execution  was 
levied  thereon  as  the  property  of  the  purchaser.  Held  that,  the  sale  being  invalid 
for  want  of  delivery  of  possession,  the  property  passed  to  the  assignee,  and  a  pur- 
chaser from  him,  bonaflde  and  for  value,  obtained  a  good  title,  and  oould  recover 
possession  from  the  officer  levying  tho  ezeoutlon,  who  defended  solely  on  the  ground 
that  the  goods  were  the  property  of  the  first  purchaser. 

Appeal  from  district  court. 

Action  of  replevin  by  Thomas  Grieve  against  James  S.  McGovem.    Plain* 
tiff  appeals  from  a  judgment  for  defendant.     Reversed. 
Argued  before  Bischoff  and  Prtor,  JJ. 
/.  0.  Julius  Langhein,  for  appellant.    Joseph  Martin,  for  respondent. 

Prtor,  J.  The  appeal  is  by  the  plaintiff  from  a  judgment  of  a  district 
court  in  an  action  of  replevin.  Both  paities  claim  title  under  the  Nimmos, 
the  original  owners  of  the  chattels, — the  plaintiff  bv  virtue  of  a  bill  of  sale 
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from  the  ITimmos'  general  assignee;  the  defendant  as  city  marshal,  by  virtue 
of  an  execution  against  the  Kimmos  at  suit  of  one  Mullen.  As  the  »ssign- 
ment  by  the  Kiniraos  ami  the  sale  to  the  plaintiff  antedated  the  judgment  and 
execution  in  favor  of  Mullen,  the  question  is.  did  tlie  plaintiff  get  title  by  his 
purchase  from  the  assignee?  The  proof  is  that,  |irior  to  the  assignment,  the 
Nimmos  sold  the  goods  to  Mullen,  of  which  fact  the  assignee  had  seasonable 
notice.  If  the  assignee  had  no  right  to  transfer,  the  phiintiff,  though  a  pur- 
chaser iona  ^<2e  and  for  value,  got  no  title,  unless  his  other  contention  be 
tenable,  namely,  that  the  Nimmos'  sale  to  Mullen  was  void  for  defect  of  de- 
livery of  possession.  And  this  appears  to  be. the  fact.  Then  the  question 
recurs,  did  the  chattels  pass  to  the  assignee?  The  trial  judge  found  that  they 
did  not  so  pass;  but  why?  Because  they  had  already  become  the  property  of 
Mullen.  But  the  defendant  seeks  to  justify  the  taking  only  upon  Mullen's 
execution;  and  tliat  execution  was  levied  upon  the  goods  as  the  property  of 
the  Mimmos.  Plainly,  the  defendant  is  estopped  to  say  that  the  goods  are  the 
property  of  Mullen,  in  an  action  in  which  he  defends  exclusively  on  the 
ground  that  they  are  the  property  of  the  Nimmos,  the  judgment  debtors. 
True,  that  by  section  1723  of  the  Code,  a  defendant  in  replevin  may  "defend 
on  the  ground  that  a  third  person  was  entitled  to  the  chattel,  without  con- 
necting himself  with  the  latter's  title;"  but  the  diflBculty  here  is  that  the  de- 
fendant has  pleaded  no  such  defense,  but  has  planted  himself  upon  a  ground 
which  necessarily  precludes  recourse  to  such  defense.  Eliminating  from  the 
litigation  Nimmos'  sale  to  Mullen,  the  question  again  recurs)  did  the  plaintiff 
get  title  by  his  purchase  from  the  assignee?  The  plaintiff  is  a  purchaser  bona 
fide  and  for  value.  The  assignment  was  general,  and  included  all  the  chat- 
tels of  which  the  assignors  were  owners.  The  assignors  were  the  owners  of 
the  goods  in  controvert,  because  of  the  iftter  Invalidity  of  the  sale  to  Mullen; 
and  the  defendant  is  estopped  to  gay  otherwise,  by  reason  of  his  levy  on  the 
goods  as  the  property  of  the  assignors,  and  of  his  omission  to  plead  thejtis 
Urtii.  The  plaintiff,  by  showing  title  and  due  demand,  established  his  right 
to  recover.    Judgment  reversed,  and  new  trial,  costs  to  abide  the  event. 

GUION  t).  MCNDT. 

{.Ccmmon.  PUan  vf  New  Tcfrk  City  and  County,  Oetieral  Term.    April  4, 1888.) 

1.  Rbvibw  on  APPRii/— SumonitOT  or  Evidbnob. 

A  cose  on  appeal  contained  the  statement:  "This  case  does  not  contain  all  the 
evideuce  taken  at  the  triaL  There  was  additional  evidence  for  the  defendant  which 
was  cumulative. "  Held,  that  this  did  not  exclude  the  presumption  that  evidence 
for  plaintiff,  which  did  not  appear  in  the  ctwe,  sustained  the  facta  found  bv  the 
referee,  and  the  appellate  court  could  not  Inquire  as  to  the  sufficiency  of  theevldenoe 
to  support  such  findings. 

9.  Bamb. 

An  affirmative  defense,  pleaded  as  such,  consisted  of  the  making  of  an  alleged 
agreement  by  plaintiff.  The  only  evidence  of  such  agreement  was  the  testimony 
of  defendant  thereto,  and  testimony  of  witnesses  to  admissions  by  plaintiff,  and  her 
silence  when  the  alleged  agreement  was  mentioned  in  her  presence.  Held,  that 
this  was  not  sufficient  to  require  the  appellate  court  to  disturb  the  findings  of  a  ref- 
eree in  favor  of  plaintiff. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Emily  Onion  against  William  H.  Miindy  for  money  loaned. 
Defendant  appeals  from  a  judgment  for  plaintiff  entered  on  the  report  of  a 
referee.     Affirmed. 

The  action  was  brought  to  recover  money  loaneil  by  plaintiff  to  the  defend- 
ant, her  attorney,  the  defenses  being  that,  by  the  terms  of  an  alleged  agree- 
ment, no  accounting  was  to  be  had  between  the  parties  until  the  determina- 
tion of  a  certain  litigation  pending  at  the  time  of  the  bommencement  of  this 
action,  and  of  the  trial,  and  that  the  sum  loaned  was,  pursuant  to  plaintiff's 
directions,  applied  to  the  payment  of  expenses  incurred  by  the  defendant,  and 


Digitized  by CaOOQlC 


446  HEW  YORK  SDPPLEUEMT,  vol.  18.  [C.  P.  N.Y. 

services  rendered  by  him  at  the  request  of  the  plaintiff.  The  answer  also 
eonlained  a  counter-claim  for  the  value  of  such  services  and  the  amount  of 
such  expenses. 

Argued  before  Allen,  Bischofp,  and  Pbtor,  JJ. 

William  H.  ifundy,  for  appellant.    Miehard  W.  NewhcM,  for  respondent. 

BiscHOFF,  J.  At  the  end  of  the  case  on  appeal  there  appears  the  following: 
"This  case  does  not  contain  all  the  evidence  taken  at  the  triaL  There  was 
additional  evidence  for  the  defendant,  which  was  cumulative."  Obviously, 
this  does  not  exclude  a  presumption  that  evidence  for  the  plaintiff,  wbicli 
does  not  appear  in  the  case,  abundantly  sustained  the  facts  found  by  the  ref- 
eree, and  tiie  absence  of  a  statement  that  the  case  contains  all  the  evidence 
precludes  us  from  all  inquiry  as -regards  the  sufficiency  of  the  evidence  to 
support  those  facts.  Aldridge  r.  Aldridge,  120  N.  Y.  614,  616.  24  N.  E. 
Rep.  1022.  The  facts  found  being  conclusive  upon  us,  and  amply  sustain- 
ing the  referee's  conclusions  of  law,  we  are  left  to  examine  the  exceptions 
taken  by  defendant  upon  the  trial  for  ground  fur  reversal  of  the  judgment 
appealed  from.  At  the  close  of  the  testimony  defendant  moved  to  dismiss 
the  complaint  on  the  sole  ground  that  it  then  appeared  that  plaintiff  was  pre- 
cluded from  maintaining  this  action  because  of  her  allpged  agreement  to  for- 
bear the  collection  of  the  sum  loaned  to  the  defendant  until  after  the  deter- 
mination of  the  pending  appeal  in  theWellman  litigation,  and  that  it  should 
be  tlrst  applied  by  the  defendant  in  discharge  of  the  obligation  of  one  of  the 
sureties  on  said  appeal,  as  such.  This  motion  was  denied,  and  properly. 
The  making  of  this  alleged  agreement  constituted  an  affirmative  defense,  and 
was  pleaded  as  sncb,  and  to  have  authorized  a  nonsuit,  or  dismissal  of  the 
complaint,  it  was  incumbent  upon  defendant  to  have.establislied  it  by  andls- 
puted  and  unimpeached  evidence,  or  by  a  clear  preponderance  of  the  evidence. 
The  contrary,  however,  appears.  No  written  assent  on  the  part  of  the  plain- 
tiff to  such  an  agreement  was  produced,  and  she  denied  emphatically  that  she 
ever  made  or  authorized  it,  or  that  she  knew  at  any  time  that  it  was  entered 
into  on  her  behalf.  For  the  defendant  the  evidence  relied  upon  to  establish 
the  alleged  agreement  consisted  of  his  own  testimony,  which,  in  itself,  was 
liable  to  discredit,  because  that  of  an  interested  party,  and  the  testimony  of 
several  witnesses  to  admissions  alleged  to  have  been  made  by  her,  and  her 
silence  when  such  an  arrangement  was  mentioned  in  her  presence.  Taken 
as  a-  whole,  the  testimony  of  these  witnesses  is  of  such  an  unsatisfactory 
character  that,  within  the  rule  laid  down  in  Baird  v.  Mayor,  etc.,  96  N.  7. 
567,  the  conclusion  of  the  referee  respecting  its  credibility  ought  not  to  be 
disturbed.  Of  the  four  remaining  exceptions  none  are  discussed  upon  ap- 
pellant's brief,  nor  were  they  referred  to  on  the  argument  of  the  appeal,  and, 
upon  examination,  they  appear  to  be  too  frivolous  to  merit  discussion.  The 
judgment  appealed  from  should  be  affirmed,  with  costs.    All  concur. 


Hyhan  v.  Fbieduan. 
ICommon  Pleas  of  New  York  City  and  County,  General  Term.    April  4,  IStB.) 

1.  APPIAL— Rbvibw  ov  Bvidbnoe— Rboobd. 

A  printed  case  on  appeal  purported  to  contain  all  the  testimony,  bnt  not  all  the 
evidence,  taken  upon  the  trial.  Held,  that  the  facts  found  by  the  trial  Jadge  were 
conclusive  npon  the  appellate  court. 

2.  Same— ScFPiciitNCT  of  Finoinos. 

Findings  of  a  referee  that  defendant  executed  and  delivered  to  plaintiff  a  bond 
and  mortgage,  In  reliance  upon  representations  of  plaintiff  and  others  in  ooUaaioa, 
made  with  intent  toMefraud  defendant,  that  the  money b  intended  to  be  secured 
thereby  would  be  paid  to  defendant  immediately  thereupon,  and  that  no  conaider». 
tion  was  given  by  plaintiff  to  defendant  therefor,  are  sufficient  to  sustain  a  judg- 
ment declaring  the  bond  and  mortgage  void,  and  directing  them  to  be  canceled. 
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Appeal  from  special  term. 

Action  by  Fanny  Hyman  against  Betti  Friedman  for  foreclosure  of  amort> 
gage  on  real  property.  Flaintifl  appeals  from  a  judgment  fur  plaintifl  en* 
tered  on  trial  by  the  court  without  a  jary,  and  from  an  order  denying  a  motion 
for  a  new  trial.    Affirmed. 

Argued  before  Daly,  C.  J.,  and  Bisohoff  and  Prtob.  J  J. 

Samuel  F.  Hyman,  for  appellant.  Goodhart  &  FhiUipt,  {David  Leven- 
tritt,  of  counsel,)  for  respondent. 

BiscHOFF,  J.  The  case  on  appeal  purporjis  to  contain  all  the  testimony, 
but  not  all  the  evidence,  taken  upon  the  trial,  and  the  facts  found  by  the 
learned  trial  judge  are  therefore  conclusive  upon  us.  Aldridge  v.  Aldridge, 
120  N.  Y.  614.  616,  24  N.  £.  Rep.  1022.  These  are  to  the  efTect  that  the 
bond  add  mortgage  described  in  the  complaint  were  obtained  from  the  de- 
fendant by  the  plaintiEf,  and  otliers  in  collusion  with  ber,  by  means  of 
representations  that  the  moneys  intended  thereby  to  be  secured  by  the  de- 
fendant would  be  delivered  to  her  immediately  upon  the  execution  of  those 
instruments;  that  sucli  representations  were  false  and  fraudulent,  and  were 
made  with  intent  to  deceive  and  to  cheat  and  defraud  the  defendant;  that 
relying  upon  plaintiffs  good  faith,  and  believing  the  representations  to  be 
true,  defendant  executed  and  delivered  the  bond  and  mortgage,  but  that 
no  consideration  whatever  was  given  by  tlie  plaintiff  to  the  defendant  there- 
for. Nothing  further  seems  to  be  required  to  sustain  a  judgment  for  the  d0- 
fendant  adjudging  the  bond  and  mortgage  null  and  void,  and  directing  them 
to  loe  delivered  up  and  canceled;  and,  as  plaintiff's  exceptions  to  the  rulings 
upon  the  trial  prove  upon  examination  to  be  unsubstantial,  the  judgment  ap> 
pealed  from  should  be  affirmed.    Judgment  affirmed,  with  costs. 


KiBSOH  V.  KiRSOH. 

(Common  Pleat  of  New  York  City  and  County,  Otneral  Term.    April  4, 1SB3.) 

1.  DivoRO— Application  pob  Arnfoirr. 

An  api>Ucatlon  for  alimony  and  oounsel  fees  Ib  not  a  apeolal  proceeding  neoessarjr 
to  be  instituted  bj  petition,  but  may  be  made  on  affidavit. 
9.  Sake. 

An  applioatdon  for  alimony  wi'l  be  denied,  in  an  aotion  by  a  wife  for  sejMration 
on  the  groand  of  desertion,  where  it  appears  that  she  had  refused  without  reason 
to  live  in  a  suitable  home  provided  by  her  husband,  and  had  caused  him  to  be 
ejected  from  the  home  la  which  they  were  living,  by  her  son  by  her  former  mar- 
riage. 

Appeal  from  speciiil  term. 

Action  by  Annie  Kirach  against  Hyman  Eirsch  for  a  separation.  Defend- 
ant  appeals  from  an  order  directing  the  payment  ofalimony  and  a  oounsel  fee. 
Beversed. 

Argued  before  Dalt,  C.  J.,  and  Bisohoff  and  Pktor,  JJ. 

Alex.  8.  Rosenthal,  (Charles  U.  Smith,  of  counsel,)  for  appellant  John 
E.  Brodsky,  for  respondent. 

Dalt,  C.  J.  The  first  objection  made  to  the  order  is  that  it  was  granted 
upon  a  motion  based  upon  an  affidavit  and  order  to  show  cause,  and  not  upon 
petition;  that  the  order  is  therefore  irregular;  and  that  the  judge  had  no 
power  to  make  the  order  to  show  cause  before  the  proceeding  had  been  insti- 
tuted by  petition.  No  authority  is  cited  for  these  propositions,  and  it  does 
not  appear  that  the  objection  was  taken  upon  the  motion.  Irregularity  would 
be  waived  by  failure  to  make  objection  in  time.  But  the  proceeding  was  not 
irregular.  Before  the  incorporation  of  the  practice  in  divorce  cases  in  the 
Code  of  Civil  Procedure  it  was  held  that  the  applications  for  alimony  and 
counsel  fee  must  be  instituted  by  petition,  (5  Wait,  Pr.  736,)  and,  since  the 
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Code  of  Civil  Procedurn,  tliat  practice  has  continued,  but  there  seems  no  good 
reason  for  holding  that  application  cannot  be  made  upon  motion  instituted 
by  order  to  show  cause,  like  any  otlier  application  in  the  action .  The  order  for 
alimony  and  counsel  fee  is  an  order  made  in  the  action,  and  not  aseparatespe- 
cial  proceeding,  to  be  necessarily  instituted  by  petition. 

But,  on  the  merits  of  the  motion,  I  think  the  defendant  should  have  prevailed. 
The  complaint  alleges  neglect  and  refusal  to  provide  for  his  wife,  and  abandon- 
ment. It  is  not  contradicted  that  he  took  and  furnished  three  rooms  for  her  at 
97  Orchard  street  in  May,  1891,  and  invited  her  to  live  with  him  there,  which 
she  refused  to  do.  No  reason  is^iven  by  her  for  such  refusal.  It  is  not  shown 
that  it  is  unsafe  or  improper  for  her  to  live  with  him.  It  would  seem  that  she 
prefers  to  reside  with  her  son  by  a  former  marriage,  who  keeps  a  shop  in  Wit- 
lett  street.  She  left  her  former  residence  with  defendant  in  Delancey  street  to 
go  and  live  with  that  son,  and  while  there  the  defendant  contributed  to  her 
expenses,  but  he  was  summoned  before  the  police  justice  at  the  Essex  Market 
police  court  on  May  7,  1891,  for  non-support.  It  was  then  decided  by  the 
justice  that  he  should  provide  a  home  for  her,  and  pursuant  to  that  order  he 
hired  the  apartments  in  Orchard  street,  to  which  she  has  refused  to  go.  As 
to  the  alleged  abandonment,  the  complaint  gives  the  date  as  June  13,  1890. 
No  particulars  of  this  act  are  stated  in'her  atfiOavit.  On  the  contrary,  it  ap- 
pears from  the  affidavit  of  their  son  that  bis  parents  lived  together  at  Willett 
street  for  some  period  before  June  11, 1891,  at  which  date  the  plaintiff  caused 
Che  defendant  to  be  ejected  from  the  house,  which  was  done  by  the  step-son. 
There  is  no  denial  of  this  fact.  The  papers  do  not  show  a  refusal  to  support 
the  plaintiff,  nor  abandonment  by  the  defendant  at  the  time  of  the  commence- 
ment of  this  action.    Order  reversed,  and  motion  denied,  without  costs. 

All  concur. 


A.  B.  Cleveland  Co.,  Limited,  v.  A.  C.  Nellis  Co. 
(Common  Pleat  of  New  York  City  and  County,  General  Terra.    April  4, 189S.) 

Sale— Bbbaoh  of  Wabramtt— Etidbkci  of  Damage. 

On  a  claim  for  breach  of  warranty  oa  a  sale  of  goods  the  evidence  was  that  the 
value  of  the  goods  was  much  less  than  the  price  agreed  to  be  paid,  but  it  did  not 
appear  that  the  purchaser  had  paid  on  account  of  the  prloe  anything  more  than  the 
admitted  value  of  the  pfoods  received  and  retained,  or  that  their  value,  as  war- 
ranted, exceeded  the  price.  Held,  that  th^re  was  no  ground  for  recovery  of  dam- 
ages. 
S.  Ckeoibiutt  or  Witness. 

The  general  manager  of  a  corporation,  who  purchases  goods  Tor  it  In  the  conraa 
of  bis  management  of  its  affairs,  is  so  far  identified  with  It  in  interest  that  his  tes- 
timony that  the  goods  were  not  as  warranted  may  be  rejected  as  testimony  of  an 
interested  witness,  though  wholly  uncontradicted. 
8.  EvTOBNCE— Rejection— ScFFiciBNCT  of  Offbb. 

Unless  the  materiality  of  testimony  offered  is  disclosed,  ita  exclusion  is  not  er- 
ror. 

Appeal  from  city  court,  general  term. 

Action  by  tlie  A.  B.  Cleveland  Company  against  the  A.  C.  NelliS  Company 
to  recover  the  purchase  price  of  seed  sold  and  delivered  by  plaintiff  to  defend- 
ant, the  answer  admitting  the  sale  and  delivery  of  the  seed,  but  denying  the 
value  thereof,  and  also  seeking  by  way  of  counter-claim  to  recover  damages 
for  plaintiff's  alleged  breach  of  warranty  in  the  sale  and  delivery  of  seed  other 
than  that  for  the  recovery  of  the  purchase  price  of  which  this  action  was 
brought.  Defendant  appeals  from  a  judgment  of  the  general  term  of  the  city 
court  afiBrming  a  judgment  for  plaintiff  entered  upon  the  verdict  of  a  Jury, 
and  an  order  denying  defendant's  motion  for  a  new  triaL 

Argued  before  Allen,  Bibciioff,  and  Pbtor,  JJ. 

Kellogg,  Rose  A  Smith,  {Abram  J.  Rose,  of  counsel,)  for  appellant.  Chartm 
F.  McLean,  for  lespondeut. 
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BiscHOFF.  J.  As  it  Wiis  conceded  upon  the  trial  tliat  defendant  was  in- 
debted to  plaintiff  on  account  of  tlie  tint  cause  of  action  set  forth  in  the  com- 
plaint in  the  sum  of  $340.39,  and  the  second  cause  of  action  whs  with- 
drawn, the  contention  of  the  parties  to  this  action  was  limited  to  defendant's 
right  to  recover  upon  the  counter-claim  averred  in  the  answer.  Defendant 
claimed  that  some  time  in  or  about  the  years  1887  or  1888  one  John  H.  Flan- 
ders was  plaintiff's  authorized  agent  for  the  sale  of  seed,  and  as  such  soil  and 
delivered  to  the  defendant  a  quantity  of  seed  peas,  representing  and  warrant- 
ing them  to  be  first  class,  of  a  certain  name,  kind,  and  quality,  as  well  as 
marketable;  that  defendant  agreed  to  pay  therefor  81,777.50;  that  the  seed 
peas  delivered  were  not  of  the  kind  and  quality  represented  and  warranted, 
but  that  they  were  of  inferior  qnality,  and  non-marketable;  and  that  because 
of  plaintiff's  breach  of  warranty  defendant  sustained  a  loss  of  $2,000.  The 
agency  of  Flanders,  as  well  as  the  sale  and  warranty  by  him  as  the  agent  of 
the  plaintiff,  was  denied  by  the  latter.  On  the  trial,  however,  defendant  ad- 
duced evidence  tending  to  establish  those  facts,  but  the  only  evidence  relied 
npon  to  sustain  the  allegation  of  a  breach  of  the  warranty,  so  far  as  it  is  ap- 
parent from  tlie  record  before  us,  consisted  of  the  testimony  of  Howland,  de- 
fendant's general  manager,  to  the  efTei  t  that  the  seed  delivered  was  at  the 
time  of  the  trial  worth  no  more  than  8260,  though  defendant  had  agreed  to 
pay  therefor  $1,777.50;  and  to  support  the  claim  of  diimage  resulting  from 
the  breach  of  the  alleged  warranty  by  the  plaintiff  the  evidence  adduced  for 
the  defendant  failed  to  disclose  that  the  seed  delivered.  If  it  had  been  of  the 
kind  and  qnality  as  warranted,  would  have  been  worth  any  more  than  defend- 
ant had  agreed  to  pay,  or  that  defendant  did  pay  the  sum  agreed.  It  is  true 
that  Flanders^a  witness  for  defendant,  did  testify  tliat  defendant  had  paid 
him  something  on  account  of  tiie  purchase  price,  and  that  the  amount  paid 
him  was  remitted  to  plaintiff;  but  how  much  defendant  had  paid,  and  whether 
or  not  it  was  more  or  less  than  the  actual  value  of  the  seed  delivered  to 
and  retained  by  the  defendant,  did  not  appear.  Upon  this  evidence  plain- 
tiff requested  the  rourt  to  direct  a  verdict  in  its  favor  for  the  amount  con- 
ceded to  be  due  on  the  first  cause  of  action,  which  request  was  refused.  There- 
upon defendant  moved  for  the  direction  of  a  verdict  in  its  favor  for  81,176.61, 
the  Slim  agreed  to  be  paid  by  it  for  the  seed,  after  deducting  therefrom  8260, 
the  actual  value  of  the  seed  delivered,  and  8340.89,  the  amount  admitted  to 
be  due  and  owing  from  it  to  the  plaintiff  on  the  first  cause  of  action.  This 
motion  was  alsodenied,  and  the  court  thereupon  proceeded  to  charge  the  jury, 
submitting  to  them  for  determination  only  the  question  whether  or  not  the 
seed  peas  delivered  were  as  warranted,  and  directing  them,  if  they  believed 
the  evidence  adduced  by  defendant  that  they  were  not  so,  to  find  for  the  de- 
fendant in  the  sum  of  81,176.61,  that  being  the  amount,  as  above  stated, 
agreed  to  be  paid  by  defendant  for  the  seed,  Jess  the  actual  value  of  the  seed 
delivered  and  retained  and  the  admitted  Indebtedness  to  plaintiff  on  the  first 
cause  of  action,  the  court  thus  assuming  the  facts  of  the  sale  and  warranty  of 
the  seed  to  be  established.  No  request  was  made  on  behalf  of  either  party  for 
the  submission  of  any  other  question,  and  no  exception  was  taken  to  the 
charge.  The  jury  disregarded  defendant's  counter-claim,  and  found  a  verdict 
for  the  plaintiff  in  the  sum  of  8340.89.  Defendant  thereupon  moved  for  a 
new  trial  upon  the  several  grounds  allowed  by  section  999  of  the  Code  of 
Civil  Procedure,  which  motion  was  denied.  To  the  refusals  of  the  court  to 
direct  a  verdict  for  defendant,  and  to  grant  a  new  trial,  defendant  duly  ex- 
cepted. 

We  think  that  the  evidence  did  not  authorize  a  finding  for  the  defendant 
upon  the  counter-claim,  and  that  a  verdict  should  have  been  directed  for  the 
plaintiff  as  requested.  Assuming  it  to  be  as  claimed  upon  the  trial,  that  the 
seed  alleged  to  have  been  sold  and  delivered  by  plaintiff  to  defendant  was  not 
worth  as  much  as  defendant  had  agreed  to  pay  therefor,  it  did  not  follow  that 
v.lSN.Y.s.no.e— 29 
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the  seed  was  not  of  the  kind  and  quality  wnrranted.  Th.-tt  it  was  not  so  was 
the  essential  fact  upon  which  defendant's  right  to  recover  was  dependent,  and 
it  was  incumbent  upon  defendant  to  establish  the  existence  of  that  fact  by 
Bu£Bcient  evidence.  Again,  there  was  no  proof  of  any  damage  resulting  to 
defendant  from  a  breach  of  the  alleged  warranty.  This  action  was  not 
brought  to  enforce  payment  of  the  purchase  price  agreed  to  be  paid  by  de- 
fendant, and  it  nowhere  appeared  that  defendant  had  paid  on  account  of  such 
purchase  price  anything  beyond  the  admitted  value  of  the  seed  delivered  to 
and  retained  by  it;  and,  in  the  absence  of  proof  that  the  v^lue  of  the  seed,  as 
warranted,  exceeded  the  price  agreed  to  be  paid,  no  damage  could  liave  re- 
sulted to  defendant  from  a  breacii  of  the  warranty.  But.  assuming  that  de- 
fendant has  paid  the  whole  purcliase  price  agreed  to  be  paid  by  it,  and  that  the 
testimony  of  Howland,  defendant's  general  manager,  was  sufficient  to  have 
sustained  a  finding  that  the  seed  delivered  was  not  as  warranted,  and  was 
wholly  uncontradicted  in  this  respect,  the  testimony  was  subject  to  discredit 
as  that  of  an  interested  witness,  as  the  facts  that  he  purchased  the  seed  and 
contracted  the  indebtedness  for  it  in  the  course  of  his  management  of  de- 
fendant's affairs  sulBciently  identified  him  with  defendant's  interest  in  the 
subject-matter  of  the  counter-claim  to  bring  his  testimony  within  the  rule 
that  the  testimony  of  an  interested  witness  may  be  rejected,  though  not  dis- 
puted. Eltoood  V.  Telegraph  Co.,  45  N".  Y.  549;  Hotugger  v.  Wettatein, 
94  N.  Y."252;  Bank  v.  Diefmdorf,  123  N.  Y.  191,  25  N.  E.  Rep.  402.  De- 
fendant's motions  were  therefore  properly  denied. 

On  the  trial  defendant's  counsel  offered  in  evidence  a  number  of  lettera,  be- 
sides testimony,  all  of  which  had  reference  to  transactions  between  plaintiff 
and  persons  other  than  defendant,  and  were  in  no  manner*connected  with 
the  subject-matter  of  the  counter-claim.  These  letters,  and  the  testimony 
offered,  were  properly  excluded  as  irrelevant,  and  the  exceptions  to  auch.ex- 
elusion  are  without  merit. 

One  other  exception  is  urged  npon  defendant's  brief, — that  having  refer- 
ence to  the  exclusion  of  testimony  to  an  alleged  conversation  of  defend- 
ant's witness  Flanders  with  Stearns,  plaintiff's  treasurer.  To  have  enti- 
tled defendant  to  the  introduction  of  testimony  respecting  this  conversation, 
it  was  incumbent  upon  counsel  first  to  have  disclosed  its  materiality.  Such 
was  omitted,  and  the  testimony  was  therefore  properly  excluded.  Trustee*, 
etc.,  V.  Inturanoe  Co.,  23  How.  Pr.  448.  The  judgment  and  order  appealed 
from  should  be  a£Brmed,  with  costs. 

Pbtob,  J.,  {ooneurring.)  I  am  of  opinion  tliat  tbe  snm  for  which  the 
peas  were  sold,  ($1,777.50,)  being  the  mutual  admission  of  the  parties,  was 
evidence  of  tbe  value  of  the  peas  as  warranted.  The  actual  value  of  the 
peas  being  shown  to  be  $260,  defendant's  damages  would  be  tbe  difference 
between  that  amount  and  $1,777.50.  But,  by  the  contract,  defendant  owed 
the  plitintiff  $1,777.50, — the  purchase  price, — less  the  amount  of  damages 
from  breach  of  tbe  warranty,  namely,  $1,617.50.  Deducting  from  this  sum 
$340.89,  the  amount  defendant  admits  to  be  due  plaintiff  on  another  con- 
tract, there  remains  an  apparent  indebtedness  to  defendant  of  $1,176.61. 
But  then  defendant  owes  plaintiff  for  the  purchase  price  of  the  seed,  namely, 
$1,777.50.  leaving  a  net  balance  due  to  plaintiff  of  $600.89.  When  a  ven- 
dee claims  damages  for  breach  of  warranty,  he  proceeds  on  the  contract; 
and,  if  the  unpaid  purchase  price  is  exactly  equivalent  to  the  amount  of 
his  dama<;e,  evidently  he  can  recover  nothing;  and,  if  more,  that  the  ven- 
dor may  recover.  Here,  thecase  being  submitted  to  tbeeourt  by  both  parties, 
as  upon  uncontru verted  evidence,  on  defendant's  own  proof  a  verdict  abould 
have  been  directed  for  the  plaintiff  in  the  sum  of  $600.89.  But,  as  the  plain- 
U&  does  not  appeal,  the  judgment  though  inadequate,  must  be  affirmed. 

Allen.  P.  J.,  concurs. 
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Powell  v.  Flechter. 
(Common  Pleat  of  New  York  City  and  County,  Oeneral  Term.    April  4, 1882.) 

1.  Appkai^Rbtibw  of  Kvidbsob. 

A  verdict,  upon  conflicting  evidence  as  to  fraudnlent  representations  in  the  sale 
of  personal  propertyi  will  not  be  disturbed,  unless  clearly  against  the  weight  of 
eviaence. 

2.  AOTioN  POB  Deokit — False  RaFxassNTATioNs  of  Valub. 

A  dealer  and  expert  in  violins,  who  gives  a  false  and  fraudulent  opinion  as  to 
the  mc^e  and  value  of  such  an  instrument,  to  a  purchaser  ignorant  of  snob  nuitters, 
is  liable  to  such  purchaser,  who  buys  in  reliance  on  such  representations,  in  an  ac- 
tion for  deceit,  even  though  the  latter  attached  no  importance  to  the  statements  aa 
to  the  maker,  and  did  not  rely  solely  thereon. 
8.  Saite — Measure  of  Dakaobb. 

In  an  action  for  deceit,  it  appeared  that,  for  the  pnrpose  of  Indnoing  the  purchase 
of  a  violin  for  1500,  defendant  falsely  represented  it  to  be  made  by  a  celebrated 
maker,  and  worth  91,000.  No  proof  of  the  value  of  a  violin  of  such  make  was  given. 
Held,  that  defendant  was  not  prejudiced  by  an  instruction  that  the  measure  of 
damages  was  the  difference  between  the  price  paid  and  the  actual  value  of  the  lo- 
stniment,  instead  of  the  real  and  the  represented  value. 

Appeal  from  trit^l  term. 

Action  for  deceit  hy  Minnie  Paul  Powell  against  Victor  S.  Flecbter. 
Judgment  for  plaintift,  and  order  denying  a  motion  for  a  new  trial.  Defend- 
ant appeals.    Affirmed. 

Argued  before  Dischoff',  Prtor.  and  Gieqerich,  JJ. 

Benno  Loetoy,  for  appellant.  Btimson  tt  Williami,  (B.  P.  Johnson,  of 
counsel,)  for  respondent. 

Frtob,  J.  After  all  the  elaborate  discussion  expended  on  this  appeal,  the 
questions  involved  are  extremely  simple  and  of  easy  solution.  The  complaint 
alleges  that,  on  the  sale  of  a  violin  to  the  plaintiff,  the  defendant  represented 
to  her  that  it  "was  made  by  one  Gaspard  di  Dniffoprugear,  and  was  worth  the 
sum  of  at  least  a  thousand  dollars;"  tliat  the  rep*(esentation  was  false,  to  the 
knowledge  of  the  defendant,  and  was  made  with  the  intent  of  deceiving  the 
plaintiff;  that  it  did  deceive  her,  to  her  damage.  In  support  of  the  cause  of 
action  so  stated,  the  plaintiff  produced  sufficient  proof,  and,  upon  condicting 
evidence,  the  jury  gave  her  a  verdict. 

In  response  to  appellant's  contention  that  the  Tradict  is  against  the  weight 
of  evidence,  it  suffices  to  say  that,  at  all  events,  no  such  preponderance  in 
bis  favor  appears  as  authorizes  the  court  to  interfere  with  the  decision  of  the 
jury.  It  is  impossible  to  infer  that  here  has  bten  a  miscarriage  of  justice. 
But  the  judgment  is  impeached  for  eri'or  of  law.  In  the  first  place,  appel- 
lant insists  that  actionable  fraud  is  not  predicable  merely  of  an  opinion  as  to 
value.  This,  undoubtedly,  is  the  rule  in  its  absolute  expression,  subject, 
however,  to  moUiflcation  by  qualifying  circumstances.  If  a  vendor,  himself 
acquainted  with  the  value  of  a  commodity,  and  conscious  that  the  vendee  re- 
poses confidence  in  his  opinion  as  that  of  an  expert,  and  aware  that  the  ven- 
dee is  incompetent  to  estimate  the  value  of  the  article,  willfully  exaggerate 
the  value  with  the  intent  and  effect  of  defrauding  the  vendee,  to  bis  damage, 
— ^if  upon  this  predicament  of  fact  an  action  for  deceit  may  not  be  maintained, 
then  is  our  law  of  a  lower  morality  and  less  perfect  efficacy  than  we  had 
fondly  imagined  it  to  be.  But,  happily,  the  law  of  New  York,  at  least,  is 
obnoxious  to  no  such  reproach.  Chrysler  v.  Canaday,  90  N.  Y.  272,  279. 
An  intentionally  false  statement  as  to  value  is  actionable  "where  one  in  pur^ 
chasing  goods,  the  value  of  which  can  only  be  known  to  experts,  relies  upon 
the  vendor,  who  is  a  dealer  in  such  goods,  to  give  him  accurate  information 
concerning  them,"  (Cooley,  Torts,  484;)  and,  although  an  expression  of  opin- 
ion as  to  value  be  not  actionable,  it  is  otherwise  of  representations  as  to  the 
facts  on  which  the  valuation  is  based,  (Schwenck  v.  Naylor,  102  N.  7.  633, 


Digitized  by CaOOQlC 


452  HEW  YORK   SUFPLEHEBT,  Vol.  18.  [C.  P.  N.Y. 

7  X.  E.  Rep.  788;  Miller  v.  Barber,  66  N.  T.  558,  567;  GellU  v.  Andrews, 
56  N.  Y.  83,  86;  Hlckey  v.  Morrell,  102  N.  T.  454,  7  N.  E.  Rep.  321;  Man- 
ning  v.  Albee,  11  AHen.  520;  State  v.  Hefr^er,  84  N.  C.  751;  State  v.  Tom- 
lin,  29  N.  J.  Law,  13;  Bradley  t.  Luoe,  99  111.  234;  MeAleer  v.  Horsey,  35 
Md.  439.) 

Here  the  facts  of  the  case  bring  it  clearly  and  exactly  within  the  operation 
of  the  rule  as  thus  qualified.  The  plaintiff  (vendee)  was  a  woman  utterly 
ignorant  of  violins  and  their  value.  The  defendant  (vendor)  was  to  her 
knowledge  a  dealer  and  expert  in  violins,  and  so  familiar  with  their  value. 
He  assured  her  that  the  violin  for  which  she  was  negotiating  was  worth  a 
thousand  dollars.  He  represented  that  it  was  the  make  of  Gaspsird  di  Dnif- 
foprugear,  celebrated  in  the  sixteenth  century  for  his  skill  in  the  construction 
of  such  instrument,  and  that  violins  of  his  make  were  very  rare.  These  assur- 
ances and  representations  were  false  and  fraudulent  She  bought  in  reliance 
upon  them,  and  in  consequence  sustained  the  damage  for  which  she  recovered. 
It  Is  impossible  to  doubt  that  the  plaintiff  completely  established  a  cause  of 
action.  But  it  is  said  the  plaintiff  attached  no  Importance  to  the  representa- 
tion that  the  violin  was  the  make  of  that  particular  artist,  and  such  seems  to 
be  the  fact.  Nevertheless  she  purchased  in  reliance  on  the  representation  as 
to  the  value  of  the  instrument,  and  it  is  enough  that  the  actionable  statement 
was  one,  though  not  the  sole,  inducement  to  her  contract.  Kley  v.  H6aly, 
127  N.  Y.  556,  28  N.  E.  Rep.  593;  Hubbard  v.  Briggs,  31  N.  Y.  518. 

AgKin,  appellant  alleges  error  of  law  in  the  measure  of  damage  propounded 
to  the  jury.  The  court  charged  the  measure  of  damages  to  be  the  difference 
between  the  price  paid  and  the  actual  value  of  the  violin,  whereas  the  true 
rule  of  damages,  in  actions  for  deceit,  is  the  difference  between  the  real  and 
the  represented  value.  But  obviously  the  error  was  in  favor  of  the  defend- 
ant, for  the  represented  value  may  have  been  greater  that  the  price  paid, 
ijtill  the  defendant  argues  that  the  error  was  material  and  hurtful,  because 
no  evidence  was  given  of  the  represented  value,  i.  e.,  what  the  violin  would 
have  been  worth  if  the  make  of  the  particular  artist,  and,  that  being  the  case, 
no  damage  beyond  nominal  was  shown.  To  this  contention  a  twofold  an- 
swer is  apparent:  First,  that  the  represented  value  was  a  thon^and  dollars; 
and,  secondly,  on  the  hypothesis  that  no  proof  was  adduced  of  the  value  of  a 
Dniffoprugear  violin;  that  the  defendant  affirmed  it  to  be  worth  a  thousand 
dollars;  and,  again,  that  the  price  paid  (9500)  was  evidence  of  its  value,  if  it 
were  the  violin  represented.  Miller  v.  Barber,  66  N.  Y.  559,  568;  Hodman 
V.  Conner,  76  K.  Y.  121, 124.  The  error,  not  being  of  prejudice  to  the  ap- 
pellant, presents  no  ground  for  reversal. 

Finally,  the  appellant  urges  that  the  case  was  submitted  to  the  jury  so  as 
to  authorize  a  recovery  for  other  frauds  than  those  alleged;  but  the  record 
contradicts  the  contention,  and  exhibits  that  the  court.  In  response  to  a  re- 
quest from  counsel,  distinctly  instructed  the  jury  that  the  plaintiff  could  only 
claim  for  the  representations  laid  in  the  complaint.  We  have  examined  in 
detail  the  almost  countless  exceptions  in  the  case,  but  we  observe  none  af- 
fecting the  validity  of  the  judgment.  Judgment  and  order  afflrmed.  with 
costs. 


AuERBAca  et  ai.  v.  Peetsch  et  al. 

{Common  Pleat  cf  New  Fork  City  and  County,  General  Term.    March  7, 1899.) 

L.  AoTioH  ov  Note— Affibm^tivb  Dbfbnsi— Rioht  to  Opbn  and  Olosb. 

In  an  action  against  the  maker  of  a  note,  defendant  denied  none  of  the  allega- 
tlODS  of  the  complaint,  among  other  things  delivery  to  plainUlts,  but  set  op  the  af- 
firmative defense  that  the  note  had  never  been  delivered  by  him  to  the  payee  or 
any  other  person,  of  which  fact  plaintiffs  bad  notice,  and  that  they  were  not  bona 
fide  purchasers  for  value.  BelA,  that  the  court  erred  in  denying  to  defendant  the 
rijzht  to  open  and  close. 
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8,  Saxb— Etidbncs. 

Defendant  also  pleaded  want  of  consideration,  which  defense  rested  entirely  on 
his  uwn  testimony  and  credibility.  Held,  that  the  court  erred  in  excluding  testi- 
mony offered  by  bim  showing  the  oiroumstaacea  under  which  the  note  was  made. 

15  N.  Y.  Snpp.  108,  reverted. 

Appeal  from  city  court,  general  term. 

Action  by  Simun  Auerbach  and  others  against  Henry  G.  L.  Peetsch  and 
others.  From  a  judgment  for  plaintiffs,  defendant  Peetsch  appeals,  lie- 
■versed. 

Argued  before  Dalt,  C.  J.,  and  Bischoff.  J. 

Johnston  <t  Johnston,  {Edward  W.  8.  Johnston,  of  counsel,)  for  appel- 
lant.   Meyer  Auerbach,  for  respondents. 

Daly,  C.  J.  The  complaint  set  forth  that  the  defendant  Peetsch,  of  New 
York  city,  made  his  promissory  note  in  writing,  dsited  December  3,  1890,  for 
f  1.351.20,  payable  to  the  order  of  the  defendant  Moonelis,  four  months  after 
date,  at  the  Lenox  National  Bank,  for  value  received;  and  that  Moonelis 
thereafter,  and  before  maturity,  indorsed  and  transferred  said  note  for  value 
U>  the  pMntiffs,  who  are  now  the  lawful  owners  and  holders  of  said  note; 
that  the  note  was  duly  presented  for  pajrment  at  the  place  where  the  same 
was  payable,  and  payment  thereof  demanded  and  refused,  whereupon  said 
note  was  duly  protested  for  non-payment,  of  all  which  defendants  had  due 
notice;  and  that  the  whole  of  the  principal  sum  is  due  and  unpaid.  The  de- 
fendant  Peetsch  answered  separately,  and  alleged — Fimt,  that  the  note  ile- 
scribed  in  the  complaint  was  not  delivered  by  him  to  the  defendant  Moonelis, 
nor  to  any  other  person  or  persons,  nor  did  he  ever  receive  any  value  there- 
for from  Moonelis,  or  any  other  person,  of- all  which  the  plaintiffs  bad  notice; 
second,  that  the  plaintiffs  did  not  purchase  said  note  for  value  in  good  faith 
from  Moonelis,  nor  did  they  part  with  any  value  therefor,  and  that  they  are 
not  the  lawful  owners  or  holders  thereof  as  against  the  defendant  Peetsch. 
The  issues  came  on  for  trial  before  the  court  and  jury,  and  the  counsel  for 
defendant  asked  the  court  for  the  affirmative  of  the  issue.  The  motion  was 
denied,  and  exception  taken.  It  would  seem  that  tlie  affirmative  was  with 
the  defendant.  None  of  the  allegationB  of  the  complaint  were  denied,  and 
under  the  Code  they  were  therefore  to  be  taken  as  true,  and  plaintiffs  were 
entitled  to  recover  without  any  proof.  Ck>de,  §  322.  Tlie  complaint  set  forth 
a  cause  of  action.  It  is  true  that  it  did  not  aver  that  tlie  maker  delivered  the 
note  after  he  made  it,  but  it  was  not  necessary  to  allege  delivery  by  the  maker. 
2  Wait,  Pr.  327;  PeeU  v.  Bratt,  6  Barb.  6(52.  Delivery  to  the  plaintiff  was 
alleged  and  not  denied.  There  was  therefore  no  delivery  to  be  proved  by 
plaintiffs,  as  they  claim  upon  this  appeal,  and  they  were  not  entitled  to  the 
afflrmatlve,  not  being  required  to  offer  any  evidence  in  support  of  their  cause 
of  action.    Fleisehmann  v.  8tem,  90  N.  Y.  110.     The  right  of  the  afflrma- 

•tive  belonged  to  the  defendant,  who  had  affirmatively  pleaded  non-delivery 
of  the  note  by  him,  and  want  of  consideration.  It  was  tlierefore  his  right  to 
establish  this  defense,  and,  as  he  thus  lield  the  affirmative,  "lie  liad  the  right 
to  open  and  close  tlie  evidence,  and  the  learned  judge  erred  in  ruling  to  the 
contrary."  Coruelyea  v.  Swift,  103  N.  Y.  604,  9  N.  E.  Kep.  489.  The 
judgment  will  have  to  be  reversed  for  this  error;  but  it  is  proper  to  say,  in 
respect  of  certain  other  exceptions  offered  by  the  defendant  to  the  exclusion 
of  evidence  from  under  his  defense,  that  he  ought  to  have  been  permitted  to 
prove  the  facts  regarding  the  making  of  the  note  in  order  to  substantiate  his 

,  defense  of  want  of  consideration  as  well  as  of  non-delivery.  That  defense 
rested  upon  bis  own  oath,  and  as  his  credibility  had  to  be  submitted  to  the 
jury,  he  liad  the  right  to  siiow  all  tlie  circumstances  at  tending  the  execution 
and  delivery  of  tlie  paper.  And,  in  all  cases  where  the  right  of  recovery  de- 
pends upon  the  plaintiff  being  a  bonaftde  holder,  the  burden  is  cast  upon  the 
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plaintiff  of  proving  that  he  took  the  note  before  maturity,  for  value,  and 
without  notice  of  tlie  matters  set  up  as  a  defense,  and  this  he  Is  to  show  after 
the  defense  is  made  out.    Niokerson  v.  Ruger,  76  N.  Y.  279. 
Judgment  reversed,  and  new  trial  ordered;  oosto  to  abide  the  event. 


SobURR  o.  New  York  ft  Bkooeltn  Suburban  Invbstiient  Co. 

{.Comvum  Pleas  of  New  Vork  City  and  County,  Oeneral  Term.    April  4,  ISML) 

1.  COBFOBATIONS — CJOJfTRAOTS — ESTOPPBL. 

A  contract  by  a  corporation  organized  fortbe  purpose  of  "parchasing-,  taking, 
holding,  possessing,  selling,  improving,  and  leasing  real  estate  and  buildings,  man 
ufacture,  lease,  sale,  use  of  building  stone,  lumber,  and  other  building  materials. " 
by  which  it  agreed  to  pay  for  services  in  organizing  stock  companies  to  locate  and 
engage  in  business  upon  its  land,  is  ultra  vires  and  void ;  but  if  the  contract  has 
been  performed,  and  the  corporation  has  received  the  benefit,  it  is  estopped  from 
availing  Itself  of  such  defense. 

S.    BJMS — RATiriCATIOX. 

A  void  contract  for  services,  made  with  a  corporation,  will  be  rendered  valid  by 
the  subsequent  action,  of  its  trustees,  acting  as  a  board,  in  promising  to  pay  the 
agreed  compensation. 

18  N.  Y.  Bupp.  210,  affirmed. 

Appeal  from  city  court,  general  term. 

Action  by  Samuel  Schurr  against  the  New  York  &  Brooklyn  Suburban  In- 
vestment Company,  for  services  rendered  under  a  contract  with  representa- 
tives of  the  defendant.  After  performance  of  the  contract,  the  trustees  of  de- 
fendant, acting  as  a  board,  promised  to  pay  him  the  agreed  compensation. 
Judgment  for  plaintiff.  Defendant  appeals.  Affirmed.  For  former  report, 
see  16  N.  Y.  Supp.  210. 

Argued  before  Daly,  C.  J.,  and  Bischoff,  and  Frtor,  JJ. 

Francis  H.  Van  Vechten,  for  appellant.  Abraham  H.  Saratohn,  tat  re- 
spondent. 

Prtob,  J.  The  judgment  is  assailed  upon  two  grounds:  First,  because 
the  contract  in  suit  was  tUtra  vires,  and  so  void;  and,  secondly,  liecause,  if 
within  the  power  of  the  defendant  corporation,  the  contract  was  not  made  by 
its  authority.  The  defendant  corporation  was  organized  under  the  act  of 
1848  as  amended  and  supplemented  by  subsequent  statutes,  and  for  the  "pur- 
pose," as  avowed  in  its  charter,  "of  carrying  on  the  business  hereinafter 
mentioned,"  namely,  "purchasing,  taking,  holding,  possessing,  selling,  im- 
proving, and  leasing  real  estate  nud  buildings,  manufacture,  purchase,  lease, 
sale,  use  of  building  stone,  lumber,  and  other  building  materials."  The  con- 
tract alleged  as  the  foundation  of  the  action  is  an  agreement  by  defendant  to 
pay  plaintiff  a  certain  sum  for  work,  labor,  and  services  "in  orgraiiizing  two 
stocli  companies,  or  corporations,  to  carry  on  their  operations  in  the  place 
known  as  Bellport,  Suffolk  county,  N.  Y.,said  place  being  owned  by  defend- 
ants." 

Upon  the  point  of  the  competency  of  the  defendant  to  make  the  contract, 
the  argument  of  respondent  is  "that,  the  object  of  the  corporation  being  to 
improve,  sell,  and  lease  real  estate,  a  contract  with  plaintiff  to  organize  stock 
companies  on  its  land  so  as  to  increase  its  value  is  certainly  not  ultra  vires." 
Notwithstanding  the  conlidence  with  which  the  conclusion  is  announced,  we 
are  of  opinion  that  it  is  a  nan  sequitur.  "In  addition  to  the  powers  enamei^ 
ated  in  the  first  section  of  this  title,  and  to  those  expressly  given  in  its  char- 
ter, or  in  the  act  under  which  it  is  or  shall  be  incorporated,  no  corporation 
shall  possess  or  exercise  any  corporate  powers,  except  such  as  shall  be  neces-  . 
sary  to  the  exercise  of  the  powers  so  enumerated  and  given."  2  Kev.  St.  N. 
Y.  (7tbEd.)  p.  1530.  And  that  this  statutory  definition  of  corporate  power  is 
but  an  enactment  of  the  common-law  principle  is  settled  by  repeated  adjudi- 
cation.    Head  V.  Insurawje  Co.,  2  Cranch,  127;  Thomas  v.  Railroad  Co., 
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101  U.  8.  71.  82;  Curtis  v.  Leavitt.  15  N.  Y.  9.  54;  ffalsUad  v.  Mayor.  8 
N.  T.  430,  433.  Such  being  the  limitation  upon  corporate  power,  in  order 
to  the  validity  of  a  corporate  contract  it  must  be  eitlier  witKin  the  express 
terms  of  the  constitutive  instrument,  or  else  implied,  as  "necessary  to  advance 
the  objects  of  the  corporate  creation,"  (Legrand  v.  Aatooiation,  80  N.  Y. 
638;)  or,  less  stringently,  "as  incidental  to  the  objects  for  which  the  corpora- 
tion is  created."  {Green  Bay,  eto.,  R.  Co.  v.  Union  8team-Boat  Co.,  107  U. 
S.  98,  2  Sup.  Ct.  Bep.  221.)  Tl)at  authority  to  engage  in  the  business  of  or- 
ganizing other  corporations  is  neither  necessary  nor  incidental  to  the  charter 
objects  of  the  defendant  company  is  a  proposition  too  plain  for  plausible  dis- 
pute. No  doubt  the  erection  of  factories  on  defendant's  land  would  tend  to 
enhance  its  value;  but,  obviously,  not  any  and  everything  that  so  tends  is 
necessary  or  incidental  to  the  cliarter  objects  of  the  corporation.  The  con- 
tract in  controversy  was  entirely  beyond  the  scope  of  defendant's  business 
and  powers.  Moss  v.  Averell,  10  N.  Y.  449,  460,  arguendo;  Packet  Co.  v. 
8?iaw,  37  Wis.  655;  Weckler  v.  Bank,  42  Md.  581;  Barry  v.  Merchant  Bxp. 
Co.,  1  Sandf.  Ch.  280.  289;  DavU  v.  Raaroad  Co.,  131  Mass.  259;  DUigent 
Fire  Co.  v.  Com.,  75  Pa.  St.  291;  Le  Couteulx  v.  Bufalo,  33  N.  Y.  333; 
Plank  Road  Co.  v.  Douglass,  9  N.  Y.  444;  Fertilizing  Co.  v.  Hyde  Park, 
97  U.  S.  659;  Thomas  v.  Railroad  Co.,  101 U.  S.  71. 

But  respondent  submits  that,  though  the  contract  in  suit  be  void  as  ultra 
vires,  still  it  is  not  open  to  defendant,  who  lias  received  the  benefit  of  It,  to 
resist  its  enforcement  by  the  plaintiff,  who  has  expended  his  labor  on  the 
faith  of  its  validity.  Since  the  pla  ntiff  is  conclusively  presumed  to  know  the 
limits  of  defendant's  powers,  {Alexander  v.  Coftldwell,  83  N.  Y.  430.)  it 
might  be  difficult  to  understand  how,  consistently  with  familiarprinciples,  he 
can  Im  admitted  to  say  that  lie  acted  upon  tlie  faith  of  the  validity  of  the  con- 
tract; i.  e:,  in  the  belief  that  it  was  not  in  excess  Of  the  corpuriite  powers. 
The 'defense  of  ultra  vires  is  proposed  to  be  excluded  by  operation  of  an  es- 
toppel; but  the  authority  of  a  corporation  to  contract  depends  on  the  oonstrnc- 
tion  of  its  charter,  and  that  is  matter  of  law.  But  a  mistake  of  law  merely, 
cannot  be  the  foundation  of  an  estoppel,  because,  since  all  are  conclusively 
held  to. know  the  law,  the  party  alleging  the  estoppel  cannot  pretend  to  have 
incurred  detriment  by  reliance  on  a  misunderstanding  or  misrepresentation 
of  the  law.  Ignorantiajurls  quod  quisque  scire  tenetur,  nemimen  excusat, 
is  an  operative  principle  throughout  the  whole  province  of  jurisprudence. 
Broom,  Leg.  Max.  233.  Furthermore,  if  the  fact  that  a  contract  beyond  the. 
power  of  a  corporation  has  been  performed  suffices  to  preclude  the  defense  of 
ultra  vires,  then,  manifestly,  all  legal  restraint  on  the  powers  of  corporations 
is  virtually  of  no  effect.  Upon  principle,  therefore,  it  might  be  supposed 
that  the  defense  of  ultra  vires  is  as  available  against  an  executed  as  agiiinst 
an  executory  contract;  but.  in  this  state  at  least,  the  law  is  conclusively  to 
the  contrary.  Arms  Co.  v.  Barlow,  68  N.  Y.  62;  Ellis  v.  Hotoe  Co.,  9 
Daly,  78. 

The  inquiry  then  is,  was  the  contract  in  suit  made  by  the  defendant  cor- 
poration? To  sustain  tlie  negative  of  the  question  the  appellant  relies  on 
the  authority  of  People's  Bank  v.  St.  Anthony's  Roman  Catholic  Church, 
109  N.  Y.  512,  17  N.  £.  Bep.  408;  but  the  evidence  lacking  in  that  case, 
and  npon  the  defect  of  which  the  decision  turned,  whs  supplied  in  the  case 
before  us.  If  the  original  engagement  of  the  plaintiff  was  void  for  want  of 
a  contract  by  the  trustees  acting  as  a  board.  Exhibit  3  shows  that,  as  a  board, 
they  ratified  the  employment,  and,  as  a  board,  promised  to  pay  him  the  money 
which  he  lias  earned,  and  for  which  he  recovered  the  judgment.  By  section 
8  of  the  act  of  1848  power  to  "manage  the  concern"  of  the  defendant  corpo- 
ration is  vested  in  the  trustees;  and  by  formal  and  unanimous  action  as  a 
board  they  adopted  and  confirnied  the  contract,  which,  if  otherwise  ineffectual 
to  I'ind  the  defendant,  thus  became  obligatory  upon  it. 

Judgment  affirmed,  with  costs.     All  concur. 
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FuLD  et  al.  V.  BuRR  Brewing  Go. 
(Common  Pleas  of  New  York  City  and  County,  General  Term.    April  4, 189S.) 

I.  BiviEW  OS  Appbai,— CoKFLiorrao  Ettdbkob. 

Tbe  juriiidictioii  of  the  court  of  common  pleas,  in  appeals  from  a  Jnd^fment  of  the 
city  conrt  of  New  York,  is  limited  to  a  consideration  of  questions  of  law  presented 
by  tbe  record,  and  dons  not  extend  to  the  determination  of  the  preponderance  of 
conflicting  testimony,  or  review  of  facts.  RaUroad  Co.  v.  Ebllng,  2  N.  E2.  Rep. 
878,  100  N.  Y.  98,  foUowed. 

9.  8am  B. 

Where  plaintiff  does  not  more  for  a  direction  in  his  favor,  his  exception  to  a  dis- 
missal of  the  complaint  is  available  on  a  contention  that  the  eridenoe  required  the 
submission  of  insues  of  fact  to  the  jury. 

3.  COBPORATIONS — CONTRACTS   BT   ViCE-PrKSIDBWT. 

The  vice-president  of  a  brewing  corporation  guarantied  a  lease  of  premises  occu- 
pied by  its  customers,  and  containing  fixtures  mortgaged  to  tbe  corporation.  In  an 
action  on  the  guaranty,  it  appeared  that  the  vioe-presTdent  attendea  to  tbe  regular 
business  of  the  corporation,  and  that  such  instruments  were  signed  by  its  omcers 
without  express  authority  from  the  board  of  trustees,  which  nad,  by  resolution, 
conferred  powers  upon  them  to  perform  acts  and  incur  obligations  necessary  for 
the  conduct  of  the  company's  business.  At  the  time  the  guaranty  was  given,  the 
vice-president  said:  "The  board  meets  just  now.  I  will  go  upstairs,  and  gel  it 
signed; "and  went  upstairs,  and  returned  with  the  paper  signed.  It  further  ap- 
peared that  defendant  had  previously  executed  a  similar  guaranty  to  plaintiffs,  and 
paid  the  moneys  thereby  secured,  and  bad  also  paid  some  of  the  rent  secured  by 
the  guaranty  in  question.  Held,  that  there  was  sufficient  testimony  to  submit  the 
question  of  the  validity  of  the  guaranty  to  the  jury. 

4.  Same — Contraots  (Tltra  Virbs. 

Such  a  guaranty  was  not  beyond  the  scope  of  the  powers  of  the  corporation,  and, 
even  if  it  was,  the  defense  of  ultra  vires  waa  not  availkble.  iSChurr  T.  Invest- 
ment Co.,  18  H.  Y.  Bupp.  454,  distinguished. 

5.  Review  on  Appeal. 

A  point  that  a  guaranty  sued  upon  was  niidwnt  pactum,  whioh  was  nott  presented 
on  motion  for  dismissal  of  the  complaint,  will  not  be  considered  on  appeu. 

Appeal  from  city  court,  general  terra. 

Action  by  Samuel  Fuld  and  another  against  tbe  Burr  Brewing  Company, 
npon  a  guaranty  of  a  lease.  The  leased  premises  were  occupied  by  defendant's 
customers,  and  contained  fixtures  mortgaged  to  it.  Judgment  for  defendant. 
PlaintifTs  appeal.     Reversed.    For  former  report,  see  11  N.  Y.  Supp.  953. 

Argued  before  Dalt,  C.  J.,  and  Bischoff  and  Fbtob,  JJ. 

Ferdinand  Kurzman,  (John  Frankenheimer,  of  counsel,}  for  appellants. 
Bernard  W.  Traitel,  for  respondent. 

Fbtob,  J.  The  appeal  being  from  tbe  Judgment  only,  we  have  no  author- 
ity to  review  tbe  f^cts,  or  to  determine  the  preponderance  of  conflicting  evi- 
dence: but  our  jurisdiction  is  limited  to  a  consideration  of  questions  of  law 
duly  presented  by  the  record.  Railroad  Co.  v.  BUing,  100  27.  Y.  98,  2  N. 
£.  Rep.  878.  A  question  of  law,  however,  is  presented  by  the  exception  to 
the  dismissal  of  the  complaint;  and,  as  the  appellant  made  no  motion  for  a 
direction  in  his  favor,  the  contention  is  available  to  him  that  the  evidence  re- 
quired the  submission  of  issues  o(  fact  to  the  jury.  Clemence  v.  City  t^f  Auburn, 
66  N.  Y.  334;  Trustees  v.  Kirk,  68  N.  Y.  459.  To  justify  the  court  in  with- 
drawing  a  case  from  the  jury,  "theevidence  must  be  undisputed,  or  so  certain 
and  convincing  that  no  reasonable  mind  can  come  to  any  but  one  conclusion. 
If  there  is  ground  for  opposite  inferences,  and  a  conclusion  either  way  would 
not  shock  the  sense  of  a  reasoniible  man,  then  the  case  is  for  the  jury,  al- 
though the  judge  may  entertain  a  clear  and  decided  conviction  that  the  truth 
is  on  this  or  that  side  of  tlie  controversy."  Bagley  v.  Botoe,  105  N.  Y.  171. 
179, 11  N.  £.  Rep.  386.  In  reviewing  a  decision  dismissing  a  complaint,  the 
court  must  accord  to  the  appellant  the  benefit  of  every  fact  which  the  jury 
were  authorized  to  infer  from  the  evidence.  Harris  v.  Perry,  89  ^.  Y.  308. 
311:  Hart  v.  Ryer,  (Com.  PI.  N.  Y.)  16  N.  Y.  Supp.  855. 
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An  issue  strenuously  contested  on  the  trial  was  whether  theguaituity  in  oon- 
troversy  was  executed  by  authority  of  the  defendnnt  corporation.  Indeed,  in- 
sufiScient  evidence  of  such  authority  was  a  specific  ground  bt  the  motiun  to 
dismiss.  In  proof  that  the  guaranty,  if  otherwise  valid,  was  obligatory  on 
the  defendant,  appellants  advance  four  propositions  which,  they  contend,  are 
supported  by  the  evidence :  First,  ttiat  authority  to  give  the  guaranty  attached 
to  the  vice-prpsident  tirtute  officii;  secondly,  that  the  board  of  trustees  ex- 
pressly communicated  the  authority  to  him ;  thirdly,  that,  in  any  event,  the 
defendant,  by  acquiescing  in  his  exercise  of  the  authority,  represented  to  the 
plaintiff  tliat  he  rightfully  exercised  it;  fourthly,  that,  by  paying  the  rent 
guarantied,  defendant  ratified  the  guaranty. 

We  are  of  opinion  that,  as  to  each  of  these  positions,  the  evidence  adduced 
by  the  plaintiff  was  sufficient.  As  to  the  first,  a  resolution  of  tlie  board  of 
trustees  had  conferred  on  "the  officers  of  this  company  authority  to  perform 
such  acts,  and  incur  such  obligations,  and  make  such  payments  as  may  be 
proper  and  necessary  for  the  conductof  its  business."  The  treasurer  testified 
that  such  papers  were  signed  by  the  officers  without  express  autliority  from 
the  board,  and  that  the  vice-president  attended  to  the  regular  business  of 
the  company.  Upon  all  the  circumstances  of  the  case,  our  conclusion  is 
that  the  guaranty  was  given  in  the  legitimate  business  of  the  company,  and 
that  so,  on  the  plaintiffs  proof,  the  vice-president,  as  such,  had  autliority 
to  execute  it.  Lee  v.  PitUhurgh*  etc.,  Co.,  66  How.  Pr.  873;  Bllis  v.  Ma^ 
chine  Co.,  9  Daly,  79.  As  to  the  second,  the  evidence  is  that,  when  plaintiff 
called  to  get  the  guaranty,  the  vice-president  said:  "The  l>oard  meets  just 
now.  I  will  go  upstairs,  and  have  it  signed;"  that  he  went  upstairs,  and 
returned  with  the  paper  signed.  True,  the  trustees  denied  that  he  had  their 
authority  to  give  the  guaranty;  but  their  relation  to  tlie  defendant  required 
the  submission  of  the  issue  to  the  jury.  Kahn  v.  Lesser,  (Com.  Fl.  N.  Y.). 
18  N.  Y.  Supp.  98;  Manhattan  Co.  y.  PhUlips,  109  N.  Y.  883,  17  N.  E. 
liep.  129;  Beeker  v.  Koeh,  1()4  N.  Y.  394, 10  N.  £.  Bep.  701;  Keller  v.  West,, 
etc.,  Co.,  39  Hun,  348.  As  to  the  third,  the  fact  that  the  vice-president  had 
previously  executed  a  guaranty  to  this  same  plaintiff  for  the  rent  of  the  same- 
premises,  and  that  the  company  had  sent  its  checks  for  the  money  so  secured^ 
was  enough  to  justify  the  plaintiff  in  relying  on  his  authority  to  give  the 
guaranty  in  question.  As  to  the  fourth,  by  sending  its  check  for  the  very 
rent  secured  by  this  very  guaranty  the  defendant  appeared  to  ratify  the  guar- 
anty. Our  conclusion,  therefore,  is  that  the  plaintiff's  proof  was  sufficient 
to  authorize  the  inference  that  the  defendant  was  bound  by  the  guaranty;  and 
that  so  the  court  erred  in  withdrawing  the  question  from  the  jury. 

We  are  further  of  opinion  that,  upon  all  the  facts  in  evidence,  the  guar> 
anty  was  not  beyond  the  scope  of  defendant's  corporate  powers,  (Ellis  v.  Ma- 
chine  Co.,  9  Daly,  79;)  and  that,  even  itiUtra  vires,  the  defense  is  not  availabie- 
to  defendant,  (Arms  Co.  v.  Barlow,  63  N.  Y.  70.)  The  case  is  essentially 
distinguishable  from  Schurr  v.  Investment  Co.,  18  N.  Y.  Supp.  454,  (bere-- 
with  decided.)  The  point  now  urged,  that  the  guaranty  is  a  nudum  pactum, 
was  not  presented  on  the  motion  for  dismissal,  and  hence  is  not  open  to  con- 
sideration by  us.  The  learned  court  below  suggest  that  we  propound  a  rule 
as  to  corporate  liability  upon  guaranties  similar  to  the  present;  but  whether 
a  given  contract  be  ultra  vires  depends  so  essentially  on  the  peculiar  previa-- 
ions  of  charters,  and  the  particular  facts  of  the  case,  that  a  formula  cannot 
be  framed  to  fit  every  conceivable  set  of  circumstances,  and,  if  attempted,, 
would  be  futile  for  the  solution  of  questions  likely  to  arise. 

Judgment  reversed,  and  new  trial,  costs  to  abide  event.     All  concur. 
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CuNNmaHAH  o.  Hatch  at  at. 
(Common  Pleas  of  New  York  CUy  and  County,  QenercO.  Term.    April  4, 1892.) 

L  Bbttiko  Asidb  Divault — Discretion  of  Court. 

The  discretion  of  the  court  in  vacatlni;  a  judgment  on  plaintiff's  default,  in  an  ao- 
tlon  to  foreclose  a  mechanic's  lien,  and  requiricfc  t^e  return  of  a  deposit  to  dis- 
charge the  lien,  withdrawn  by  defendant,  to  the  county  clerk,  will  not  be  reriewed, 
unless  for  an  abuse  of  its  exercise  or  manifest  injustice. 

SL   UXCHAKIOS'  LiKNp — WiTBDBAWAI.  OF  DBPOSrT. 

When  a  judgment  on  plaintiff's  default,  in  an  action  to  foreclose  a  mechanic's 
lien,  is  vacated,  the  action  is  reinstated,  and  the  moneys  which  were  on  deposit 
with  the  county  clerk  to  discharge  the  lien,  and  which  were  withdrawn  by  defend- 
ant after  judgment,  should  be  redeposited. 
8.  Bami. 

An  order  directing  such  redeposit  is  not  unauthorized  aa  being  without  a  trial 
and  judgment  of  ownership. 

Appeal  from  special  term. 

Action  by  James  Cunningham  against  Annie  L.  Hatch  and  oUipfs  to  fore- 
close a  mechanic's  lien.  Defendants  appeal  from  an  order  vacating  a  judg- 
ment by  default,  and  requiring  tbe  defendants  to  return  a  deposit  made  to  the 
county  clerk  for  tbe  purpose  of  discharging  the  lien,  and  which  was  with- 
drawn by  defendants  after  judgment.     Atlirmed. 

Argued  before  Allen.  F.  J.,  and  BischOff  and  Prtob,  JJ. 

B.  8.  Wilkei,  for  appellants.    John  A,  Qrow,  for  respondent. 


Pbyob,  J.  On  the  19tb  of  April,  1889,  tbe  plaintiff  duly  acquired  a 
chanic's  lien  on  property  of  tbe  defendants.  On  tlie  15th  of  July,  1889,  the 
defendants  discharged  the  lien  by  a  deposit  with  the  county  clerk.  On  the 
24th  of  February,  1890,  the  plaintiff  commenced  this  action  to  enforce  the  lien, 
but,  failing  to  appear  at  the  trial,  judgment  by  default  was  entered  dismiss- 
ing his  complaint.  Thereupon  the  defendants  withdrew  the  deposit  from  the 
clerk's  office.  Bat,  on  application  to  the  court  at  special  term,  the  plaintiff 
was  relieved  of  his  default,  the  judgment  against  him  vacated,  and  the  de- 
fendants ordered  to  return  the  deposit  to  the  clerk.  From  this  order  the  ap- 
peal is  taken. 

So  much  of  the  order  as  vacates  the  default  judgment  was  allowed  in  the 
discretion  of  the  court;  and,  upon  the  papers  before  us.  we  do  not  perceive 
any  abuse  in  the  exercise  of  that  discretion. 

The  contention  is  over  tbe  provision  in  the  order  which  directs  the  return 
of  the  deposit  by  the  defendants.  But  this,  too,  being  matter  of  discretion, 
—Coster  V.  Peters,  7  Rob.  (N.  Y.)  386,  4  Abb.  Pr.  (N.  S.)  53,— we  cannot 
countermand  the  return  of  tbe  deposit,  unless  manifest  justice  so  require. 
On  the  contrary,  the  interests  of  justice  plainly  demand  the  restoration  of  the 
deposit.  By  the  payment  into  the  office  of  the  county  clerk,  plaintiff's  lien 
on  the  property  was  extinguished ;  and  the  papers  show  that  he  has  no  other 
resource  for  the  satisfaction  of  his  claim  except  the  fund  to  which  his  lien  is 
transferred.  Tbe  witlidrawal  of  the  money  by  tbe  defendants  was  the  conse- 
quence of  their  judgment;  and  that  judgment  being  vacated,  they  have  no  au- 
thority to  retain  the  money.  On  the  other  hand,  the  action  being  reinstated, 
tbe  plaintiff  has  a  right  to  a  return  of  the  security  which  he  lost  only  by  a 
default,  from  all  the  effects  of  which  he  is  exonerated. 

The  single  point  urged  by  appellants  against  the  order  is  that  it  "is  unau- 
thorized without  a  trial  and  judgment  of  ownership."  The  argument  would 
be  valid  and  convincing  if  the  order  required  payment  to  the  plaintiff;  but 
since  its  only  effect  is  to  return  the  deposit  into  the  clerk's  office,  to  abide  the 
event  of  the  litigation,  no  question  of  ownership  arises,  or  is  determined  by 
the  order.  Defendants'  propeity  in  the  fund  cannot  be  affected  except  by  a 
judgment  for  the  plaintitt';  and  before  that  is  attained  they  will  have  ample 
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opportunity  to  protect  their  riglits.    To  sufFer  defendants  to  retain  the  money 
woald  be  to  adjudicate  the  right  without  a  trial.     Present  discussion  of  the 
proper  procedure  to  enforce  the  order  of  restitution  is  premature. 
Order  affirmed,  with  costs.    All  concur. 


SoHEBREB  o.  Mvsio  Hall  C!o.  OF  New  Yobe,  Limited,  et  al. 
{Common  Pleas  of  New  York  CHtu  and  County,  Oeneral  Term.    April  4, 1802.) 

Mbobakios'  Lixhs— Disohabob  bt  Bond— Ekfokcbmbnt  of  Boss. 

Where  a  mechanic's  lien  has  heen  discharged  bj  the  filing  of  a  bond,  as  provided 
by  Laws  1885,  c.  843,  t  ii4,  subd.  6,  tlie  lienor,  In  an  action  to  establish  his  lien  and 
enf  oroe  it  against  the  sureties  on  the  bond,  may  properly  make  parties  all  who  have 
filed  liens  upon  the  premises,  as  is  required  by  section  17,  in  an  ordinary  action  to 
foreclose  such  a  lien,  including  those  whose  liens  have  been  discharged  by  a  de- 
posit of  money,  a:  provided  by  section  24,  subd.  i. 

Appeal  from  special  term. 

Action  by  Adolphe  Scherrer  against  the  Music  Hall  Company  of  New 
York,  Limited,  Isaac  A.  Hopper  and  James  Kelly,  Jr., .composing  the  firm  of 
Isaac  A.  Hopper  &  Co.,  Charles  Flock  and  Wilhelmlne  L.  Schneider,  compos- 
ing the  firm  of  Charles  Plock  &  Co.,  and  others,  to  enforce  a  mechanic's  lien 
against  the  sureties  on  a  bond  died  to  discharge  said  lien.  From  an  order 
denying  a  motion  to  strike  out  the  names  of  certain  parties  made  defendants 
to  tlie  action,  defendants  Hopper,  Kelly,  Plock,  and  Schneider  appeal.  Af- 
flrmed. 

Argued  before  Dalt,  C.  J.,  and  Bisghofp  and  Prtob,  JJ. 

Non/iood  <t  Coggethall,  for  appellants.  Henry  Beldner,  for  respondent 
Scherrer.    EzekUi  Fixman,  for  respondents  Beers  &  Kuenstner. 

Dalt,  C.  J.  This  is  an  action  in  the  nature  of  a  foreclosure  of  a  mechanic's 
lien  filed  by  the  plaintiff,  who  performed  work  and  labor  for  Charles  Plock  & 
Co.,  subcontractors  under  Isaac  A.  Hopper  &  Co.,  who  were  contractors  with 
tlie  owners,  the  Music  Hall  Company,  for  the  erection  of  a  building  in  the 
city  of  New  York.  Before  the  commencement  of  the  action  the  plaintiff's 
lien  was  discliarged  by  the  flliug  of  a  bond  under  the  provisions  of  the  me- 
clianics'  lien  act,  (Laws  1885,  c.  342,  .§  24,  subd.  6.)  and  the  action  is  brought 
to  obtain  a  judgment  which  shall  be  enforceable  against  the  sureties  of  the 
bond.  The  plaintiff  having  made  parties  defendant  all  the  other  lienors  and 
incumbrancers  upon  the  property,  some  of  whose  liens  had  been  discharged 
by  a  deposit  of  money  as  proTided  in  the  lien  act,  (Id.  subd.  2,)  the  defend- 
ant contractors  made  a  motion  to  have  the  summons  and  complaint  amended 
by  striking  the  names  of  such  parties  therefrom.  The  motion  was  denied, 
and  from  the  order  entered  thereon  this  appeal  is  taken. 

Where  premises  against  which  a  mechanic's  lien  is  Bled  have  been  dis- 
charged by  the  filing  of  a  bond,  the  lienor's  right  of  recourse  ngainst  the  sure- 
ties depends  upon  his  obtaining  a  juUgroeiit  against  the  property,  i,  e.,  a 
judgment  in  an  action  wherein  he  establisliea  a  right  to  a  judgment  of  fore- 
closure and  sale  of  the  premises,  enforceable  by  a  sale  of  the  premises  but  for 
the  filing  of  the  bond,  Copley  v.  Hay,  (Com.  Pl.  N.  Y.)  12  N.  Y.  Supp.  277. 
The  lienor  must  establish  the  existence  of  a  valid  lien  upon  the  premises  at 
the  time  of  the  filing  of  the  bond;  and  this  requires  a  subcontractor  to  show 
that  there  is  a  sum  due  from  the  owner  to'the  contractor  sufficient,  after  the  paf- 
ment  of  prior  liens,  to  satisfy  the  claim  in  suit.  Lien  Act,  ^  I ;  Laxier  v.  Dunn, 
115  N.  Y.  405-408,  22  N.  E.  Rep.  270.  In  the  ordinary  action  in  a  court  of 
record  to  foreclose  a  mechanic's  lien,  this  is  determined  when  all  the  partie.s 
are  before  the  court,  and  to  that  end  the  statute  requires  that  all  parties  who 
have  filed  liens,  as  well  as  subsequent  incumbrancers,  shall  be  made  parties 
defendant,  in  order  that  the  court  may  settle  and  determine  the  equities  of  all 
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the  parties,  and  decide  the  extent,  justice,  and  priorityof  the  claims  of  all  par- 
ties. Lien  Act,  §§  17, 21.  It  is  for  the  interest  of  the  owner,  if  his  premises 
are  still  subject  to  the  lien,  to  have  all  the  lienors  made  parties  to  the  action, 
and  the  extent  and  priority  of  all  the  liens  determined  in  one  litigation:  and 
it  is  equally  for  his  interest  to  do  so  if  he  has  given  a  bond  to  discharge  the 
premises,  and  his  sureties  are  liable  in  place  of  his  property;  although  where 
the  l>ond  has  been  filed  by  the  contractor  or  any  third  party,  and  the  premises 
are  discharged,  the  owner  would  seem  to  have  no  further  interest  in  the  liti- 
gation even  as  a  party  himself,  {Copley  v.  Hay,  above;  Schaettlerv.  Gardiner, 
4  Daly,  56;)  this,  of  course,  not  being  the  case  where  the  owner  is  personall7 
liable  to  the  lienor  for  the  debt.  (Lawson  v.  ReUly,  13  Civil  Froc.  U.  29U.) 

But,  after  the  filing  of  a  bond  to  discharge  a  particular  lien,  are  other  lien- 
ors necessary  parties  to  an  action  by  the  particular  lienor,  the  ultimate  object 
of  which  is  to  establish  a  right  to  an  action  upon  the  bond  given  for  his  spe- 
cial security?  It  is  contended  by  the  appellants  that  they  are*  not,  and  par- 
ticularly in  this  case,  where  the  liens  of  such  parlies  have  also  been  dis- 
charged by  the  deposit  of  the  amount  claimed  in  each  lien.  But  4s  not  the 
question  of  the  priority  of  the  several  liens  and  the  amount  due  upon  each  in- 
volved in  the  claim  of  each  lienor  upon  his  particular  bond?  Whether  the 
liens  have  been  discharged  by  bond  or  by  deposit,  the  right  of  recourse  to 
those  securities  depends  upon  proof  of  the  same  facts  whicli  give  the  right 
of  recourse  to  the  property.  The  bond  and  the  deposit  take  the  place  of  the 
property,  and  the  liens  are  imposed  upon  them  instead  of  upon  the  property. 
People  V.  Butler,  61  How.  Pr.  274.  The  claimant,  in  order  to  establish  a 
lien  upon  the  property,  must  show  his  right,  as  against  all  other  claimants,  to 
payment  from  the  fund  subject  to  the  liens, — ^viz.,  the  moneys  due  from  the 
owner  to  the  contractor, — and  must  show  that,  after  tlie  satisfaction  of  all 
such  claims  as  are  entitled  to  priority,  there  is  safilcient  to  satisfy  his  particu- 
lar lien,  (Lien  Act,  §  1;  Gibson  v.  Lenane,  94  N.  Y.  183,)  and  he  must  show 
the  same  facts  and  right  in  order  to  establish  a  lien  upon  the  bond  or  deposit, 
and  a  right  of  action  against  the  sureties  upon  the  bond.  The  inquiry,  there- 
fore, necessary  in  the  case  of  each  lienor  is  the  same,  whether  his  lien  has 
been  discharged  by  bond  or  deposit  or  not  discharged,  and  the  judgment  in  his 
action  must  determine  the  equities  and  priorities  of  all  the  liens  upon  the 
fund.  This  cannot  be  done  in  separate. actions  brought  by  the  several  lien- 
ors against  the  owner  and  contractor  alone.  The  action  to  establish  the  lien, 
and  the  right  to  a  participation  in  the  fund  out  of  which  it  is  to  be  satisfied, 
are  of  equitable  cognizance,  (Field  v.  Mayor,  6  N.  T.  179-187;)  and,  even  in 
the  absence  of  statutory  provisions,  all  the  lienors,  sulnequent  as  well  as 
prior,  are  proper,  if  not  necessary,  parties  to  an  action  to  foreclose  a  me- 
chanic's lien,  according  to  the  general  practice  in  equity.  {Kenney  v.  Apgar, 
93N.  Y.  539-545.)  The  plaintiff  was  right,  therefore,  in  making  all  the  other 
parties  who  had  filed  liens  upon  the  premises  defendants  in  his  action,  and  the 
motion  to  strike  them  out  as  parties  was  properly  denied.  Order  appealed 
from  afiSrmed,  with  costs.    All  concur. 


McSoBLKT  t>.  Faulkner  et  al. 
(Common  Pleae  of  New  Tork  City  and  County,  General  Term.    April  4, 1899.) 
-  Assumpsit— When  Libs— Implied  Promise. 

Plaintiff  sold  bis  business  to  defendants,  and  left  a  telephone,  of  which  he  was 
the  licensee,  on  the  premises,  and  tbe  latter  used  such  telephone  continuously  there- 
after in  their  business.  Held,  that  defendants  were  chargeable  with  notice  that 
the  use  of  tbe  instrument  involved  the  obligation  of  the  licensee,  and  suoh  use  bj 
them  Implied  a  promise  to  pay  plaiutiS  therefor. 
I.  Same — Kvidencb. 

In  an  action  for  the  use  of  a  telephone,  testimony  by  plaintiff  aa  to  the  value  of 
the  use,  based  on  the  amount  paid  by  him  and  his  knowledge  of  what  others  paid 
tor  similar  use,  is  sufiloient. 
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Appeal  from  elerentb  district  court. 

Action  by  Alexander  McSorley  nyalnst  James  A.  Faulkner  and  another 
npon  an  implied  promise  to  pay  for  the  use  of  a  telephone.  Judgment  for 
plaintift.  Defendants  appeal.  Affirmed.  For  former  report,  see  14  N.  Y. 
Supp.  789. 

Argued  before  Dalt,  G.  J.,  and  Bischoff  and  Pryor,  JJ. 

Johnston  dt  Johnston,  for  appellants.  Mooney  di  Shipman,  for  respond- 
ent. 

Dalt,  C.  J.  Upon  the  former  appeal  in  this  action  it  was  held  by  the  gen- 
eral term  of  this  court  that  the  {tlaintifl  was  not  entitled  to  recover  lipon  the 
facts  then  shown,  viz.:  That  the  plaintiff  sold  to  defenJants  the  business 
conducted  by  him  at  1151  Ninth  avenue;  that  in  tlie  premises  at  the  time  of 
the  sale  was  a  telephone,  which  had  been  previously  placed  there  by  the  Met- 
ropolitan Telephone  &  Telegraph  Company  under  a  contract  with  the  plain- 
tiff, by  which  he  was  to  pay  monthly  for  its  use  for  a  stated  period,  not  then 
expired;  that  after  defendants  went  into  possession  the  telephone  remained 
in  the  premises  and  was  used  for  the  whole  period,  (but  by  whom  did  not  ap- 
pear,) and  that  plaintiff  paid  the  company  for  such  use 850,  and  then  brought 
this  action  to  recover  that  sum  from  defendants,  as  upon  their  implied  request 
to  pay  for  the  use  of  the  instrument.  It  was  held  by  the  general  term  that 
as  the  plaintiff  made  the  original  contract  with  the  company,  and  defendants 
were  not  privy  to  it,  and  were  not  under  any  hablllty  to  pay  the  company,  in 
the  absence  of  proof  that  the  telephone  was  left  in  the  premises  at  defend- 
ants' request,  or  that  its  use  was  necessary  to,  or  was  connected  with,  the 
business,  or  that  there  was  any  agreement  between  the  parties  in  relation 
thereto,  or  that  the  defendants  ever  used  the  instrument,  the  plaintiff  was 
not  entitled  to  recover  from  them  what  he  bad  to  pay  the  company;  and  the 
judgment  in  plaintiff's  favor  was  reversed,  and  a  new  trial  was  ordered.  Jfo- 
Sorley  v.  Faulkner,  (Com.  PI.  N.  Y.)  14  N.  Y.  Supp.  789.  Upon  the  second 
trial,  it  was  shown  that  the  defendants,  from  the  time  they  took  possession 
of  the  premises,  used  the  telephone  constantly  for  the  whole  period  covered 
by  the  plaintiff's  contract  with  the  company.  At  the  close  of  the  plaintiff's 
case,  tlie  defendants  moved  to  dismiss  the  complaint,  and  the  plaintiff  moved 
to  conform  the  pleadings  to  the  proof  of  a  cause  of  action  upon  an  implied 
contract  for  using  the  telephone  as  beloiigiug  to  the  plaintiff.  The  plain- 
tiff's motion  was  granted,  and,  after  the  proofs  on  both  sides  were  in,  the 
justice  rendered  juagment  in  plaintiff's  favor  for  650  and  costs.  The  ruling 
-of  the  previous  general  term  has  settled  the  law  of  the  case,  that  the  plaintiff 
baa  not  shown  himself  entitled  to  recover  upon  the  ground  originally  claimed 
in  the  complaint,  viz.,  an  implied  request  to  him  by  defendants  to  pay  the 
company  for  their  use  of  the  instrument;  for  there  was  wanting  the  basis  of 
such  implication,  i.  e.,  a  primary  liability  of  the  defendants  to  the  company, 
and  a  compulsion  of  law  upon  the  plaintiff,  growing  out  of  the  acts  of  the 
defendants,  (and  not  out  of  his  own  independent  contract,)  to  make  the  pay- 
ment sued  for.  The  company  may  have  bad  the  option  to  hold  the  defend- 
ants for  the  use  of  tlie  telephone,  and  the  services  rendered  in  operating  it  for 
their  benefit,  upon  an  implied  promise  to  pay  for  such  services,  but  this  would 
have  lieen  an  option  to  terminate  the  contract  with  the  plaintiff,  and  would 
have  discharged  him,  for  the  two  contracts  could  not  subsist  together;  and 
any  payment  by  plaintiff  thereafter  in  behalf  of  defendants  would  have  been 
voluntary,  and  not  recoverable  against  them.  First  Nat.  Bank  of  Jiallnton 
Spa  V.  Board  of  Sup'rs.  106  N.  Y.  488-494,  13  N.  E.  Rep.  489.  But  the 
contract  was  not  terminated  by  the  company,  and  the  plaintiff  remained  the 
licensee  of  the  instrument  and  entitled  to  its  use,  and  to  the  services  of  the 
company  in  transmitting  communications  through  their  office  during  the 
whole  p^Tiod  of  his  contract.    The  use  by  defendants  of  the  instrument  and 
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of  these  services  was  a  use  of  the  plaintiff's  property,  and  it  would  seem  just 
and  reasonable  to  imply  a  promise  on  their  part  to  pay  tlie  plaintiff  for  such 
use.  They  are  chargeable  with  notice  when  they  found  the  instrument  upon 
the  premises  which  plaintiff  transferred  to  them,  and  when  they  began  and  con- 
tinued to  use  it,  that  such  use  was  not  gratuitous,  but  Inyolved  an  obligation 
of  the  licensee  of  the  company  to  pay,  and  that  they  were  enjoying  the  rights 
for  which  he  was  paying  or  was  liable  to  pay.  A  duty  to  make  iiim  compen- 
sation arose  from  the  circumstances,  and  a  contract  to  do  so  will  be  implied. 
"In  this  sense,  contract  is  co-ordinate  and  commensurate  with  duty;  and  it 
Is  a  familiar  principle  of  the  law,  which  has  a  wide  though  far  from  a  uni- 
versal application,  that  whatsoever  it  is  certain  that  a  man  ought  to  do,  that 
the  law  supposes  him  to  have  promised  to  do.  'Implied  contracts,'  saya 
Blackstnne,  (2  Bl.  Comm.  p.  443,)  *are  such  as  reason  and  practice  dictate, 
and  which,  therefore,  the  law  presumes  that  every  man  undertaices  to  per- 
form.' These  contracts  form  the  warp  and  woof  of  actual  life. "  1  Pan. 
Cont.  4.  The  absence  of  the  essentials  of  ordinary  contnict  relation  will  not 
affect  the  liability.  "There  is  a  class  of  cases  where  the  law  prescribes  the 
rights  and  liabilities  of  parties  who  have  not  in  reality  entered  into  any  con- 
tract at  all  with  one  another,  kut  between  whom  circumstances  have  arisen 
which  make  it  just  that  one  should  have  a  right,  and  the  other  should  be  sub- 
ject to  a  liability,  similar  to  the  rights  and  liabilities  in  certain  cases  of  ex- 
press contracts.  *  *  *  Implied  or  constructive  contracts  of  this  nature 
are  similar  to  the  constructive  trusts  of  courts  of  equity,  and  in  fact  are  not 
contracts  at  all.  Add.  Cont.  22.  And  a  somewhat  similar  distinction  is  rec- 
ognized in  the  civil  law,  where  it  is  said:  'In  contracts,  it  is  the  consent  of 
the  contracting  parties  which  produces  the  obligation;  in  qtiasi  contracts, 
there  is  not  any  consent.  The  law  alone  or  natural  equity  produces  the  obli- 
gation by  rendering  obligatory  the  fact  from  which  it  results.  Therefore, 
these  facts  are  called  qtiasi  contracts,  because,  without  being  contracts,  they 
produce  obligations  in  the  same  manner  as  actual  contracts.'  IFoth.  Obi.  113, 
*  *  *  So  obligations  are  created  in  consequence  of  frauds  or  negligence, 
and  in  either  case  the  law  compels  reparation  and  permits  the  tort  to  be 
waived,  bat  there  is  no  contract."  People  v. Speir,  77  N.  Y.  144-150.  The 
defendants,  by  using  the  telephone  constantly  in  their  business,  must  have  in- 
tended one  of  two  things:  to  pay  the  person  entitled  to  the  use  of  the  instru- 
ment as  licensee  the  fair  value  of  such  use,  wliich  they  engrossed  in  their 
business,  or  to  defraud  him.  In  neither  case  can  an  implied  contract  to  pay 
be  justly  or  lawfully  denied. 

It  is  not  essential  to  the  rights  of  the  plaintiff  to  recover  that  be  sbonld 
have  assented  to  the  use  of  the  instrument  by  defendants,  or  even  have 
known  of  it.  Rider  v.  Rubber  Co.,  28  N.  Y.  379.  In  that  case  the  plain- 
tiff left  with  the  defendants  certain  property,  in  the  expectation  that  they 
would  purchase  it.  The  managing  agent  of  the  company  found  it  on  the 
premises,  and,  having  use  for  it  in  the  business  of  the  company,  took  the 
responsibility  of  using  it.  It  was  held  that,  notwithstanding  the  fact  that 
plaintiff  did  not  give  nor  intend  to  give  the  use  of  the  same  to  the  defendant, 
the  law  implied  an  agreement  by  defendant  to  pay  plaintiff  the  value  of  the 
use  while  the  same  was  used  in  its  business.  A  number  of  cases  are  cited 
by  appellants,  but  none  conflict  with  the  view  here  taken  of  defendants'  lia- 
bility. There  is  no  analogy  between  this  claim  and  the  claim  for  use  and 
occupation  of  real  property,  where  the  conventional  relation  of  landlord  and 
tenant  must  be  shown,  (Collyer  v.  Collyer,  113  N.  Y.  442, 21  N.  £.  Bep.  114; 
Crosby  V.  Home  *  Dam  Co.,  45  Minn.  249,  47  N.  W.  Bep.  717;  Reed  v. 
Lammel,  (Minn.)  42  N.  W.  Rep.  202;  In  re  Curtis'  Will,  (Sup.)  16  X.  T. 
Supp.  180;  MoCrory  v.  Anderson,  (Ind.  Sup.)  2  N.  E.  Rep.  213;  Tanner  ▼. 
Rummel,  24  Wkly.  Dig.  149;)  or  for  the  use  of  a  patented  device,  which  is 
an  infringement  upon  a  right  and  not  the  taking  of  property,  {Forehand  v. 
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V.  8.,  28  Ct.  CI.  477 ;)  or  for  work  voluntarilj  performecl.  ( Vlmer  v.  Fam»- 
vorlh,  80  Me.  500,  15  Atl.  Bep.  65;)  or  payments  voluntarily  made.  [City  of 
Albany  v.  McNamara,  117  N.  Y.  lo8,  22  N.  E.  Eep.  931;)  or  a  claim  baaed 
upon  estoppel,  {Bowers  v.  Smith,  (Sup.)  8  N.  Y.  Supp.  226;)  or  an  action  at 
law  by  a  subcontractor  against  the  owner,  for  the  value  of  materials  fur- 
nished to  the  contractor,  and  used  by  the  owner,  which  was,  in  effect,  the 
nature  of  the  claim  made  in  ffogan  v.  City  of  Brooklyn,  52  N.  Y.  282;  or 
an  action  by  a  lessor  against  a  lessee  for  an  extra  use  of  Croton  water  meas- 
ured by  a  water-meier,  where  the  covenant  on  the  part  of  the  lessee  was  to 
pay  only  the  regular  annual  charge  for  Croton  water,  (Moffat  v.  Hendemon, 
50  N.  Y.  Super.  Ct.  211.)  It  is,  however,  contended  that  the  claim  here  made 
is  analogous  to  that  discountenanced  in  Loyd  v.  Fox,  1  E.  D.  Smith,  101, 
where  plaintiff,  having  been  tenant  of  certain  premises  in  the  city  of  New 
York,  under  a  hiring  for  a  year,  paid  the  charge  fur  the  use  of  the  Croton 
water  for  that  year,  and  having  given  up  possession,  after  four  months'  occu- 
pancy, and  the  premises  having  been  relet  by  the  landlord  for  the  residue  of 
the  year,  claimed  payment  of  the  new  tenant  for  the  use  of  the  Croton  water 
tor  the  unexpired  period  of  eight  months.  But  the  plaintiff  bad  no  property 
in  the  water,  nor  in  the  pipes  upon  the  premises,  and  when  he  abandoned 
possession  necessarily  relinquished  all  his  right;  and  defendant  could  not  be 
held  upon  any  implied  promise  to  pay  plaintiff  for  what  plHintifl  could  not 
use  or  enjoy  himself.  But  in  this  case,  plaintiff  had  the  right  to  remove  the 
telephone  instrument  and  connect  it  wheresoever  he  removed  to,  and  defend- 
ants, in  enjoying  the  benefit  of  it  while  it  remained  upon  the  premises,  were 
using  the  exclusive  and  undoubted  property  of  the  plaintiff. 

Objection  is  made  that  there  was  no  sufficient  proof  of  the  value  of  the  use 
of  the  telephone  during  the  period — four  months — sued  for.  The  plaintiff 
testified  that  it  was  worth  912.50  per  month.  It  appears  that  his  knowledge 
of  the  value  was  founded  upon  what  he  paid  himself  and  knew  that  others 
paid.  It  is  not  easy  to  see  what  other  or  better  evidence  of  value  could  be 
produced.  Appellants  do  not  suggest  any.  Persons  hiring  and  using  tele- 
phones in  their  business  are  competent  to  testify  to  the  value  of  such  use. 

The  judgment  should  be  affirmed,  with  costs.    All  concur. 


East  Biveb  .Eueotric  Light  Co.  v.  Clark. 
(ConMMon  Pleat  of  New  York  Citu  and  County,  Otneral  Term.   April  4, 1899.) 
,  Riviaw  ON  Atpbal— JvsomKT  o!t  Pleadinob. 

Where  Jadgment  is  directed  on  the  pleadings,  the  only  question  on  appeal  Is 
whether  or  not  the  answer  raises  any  Issue  for  triaL 
.  AOnON  BT  COKPOKATION — Pboof  ov  Osoanization. 

Under  Code  Civil  Proc.  S  1776,  providing  that  a  plaintiff  corporation  need  not 
prove  its  Inoorporation  upon  the  trial,  unless  the  answer  contains  an  affirmative 
allegation  that  it  is  not  a  oorporstion,  an  allegation  in  the  answer  that  defendant 
has  no  Icnowledge  or  InformsUon  sufficient  to  form  a  belief  as  to  an  inoorporation 
alleged  in  the  complaint  does  not  require  plaintiS  to  prove  the  same. 
■  Action  on  Contbact— Pi,badiko. 

In  an  action  upon  a  speoiflo  agreement  the  answer  did  not  deny  the  same,  but  set 
up  another  and  different  agreement,  under  which  a  less  sum  was  admitted  due. 
Held,  that  the  answer  was  insufficient  under  Code  Civil  Free.  J  600,  providing  that 
the  answer  must  consist  of  a  general  or  speciflo  denial  of  each  material  allegation 
ot  the  complaint,  or  a  statement  of  new  matter  ooosUtuting  a  defense  or  counter^ 
claim. 
.  Plbadino — FAn.ORE  to  Dent  Aixeoatiujib. 

a  cause  of  action  confessed  by  non-denial  is  not  open  to  traverse  or  contrary 
proof  on  the  trial 
.  Save. 

An  allegation  in  an  answer  that  defendant  was  indebted  tlOO  "and  no  more, "  on 
an  agreement  therein  set  up,  distinct  from  tbat  set  up  in  the  complaint,  on  which 
$400  is  alleged  to  be  owing,  does  not  qualify  the  admission  of  the  latter  allegation 
by  failure  to  deny  it. 
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Appeal  from  city  court,  general  term. 

Action  by  the  East  Biver  Electric  Light  Company  against  Francis  A. 
Clark  upon  n  specific  agreement.  Judgment  for  phiintiff  on  the  pleadings. 
Defendant  appeals.     A£Brmed. 

Argued  before  Dalt,  C.  J.,  and  BiscnOFF  and  Prtob^  JJ. 

Samuel  Lobenthall,  for  appellant.    Michael  J.  Kelly,  for  respondent. 

Prtos,  J.  The  appeal  being  from  llie  judgment  only,  we  liave  no  juris- 
diction to  review  the  facts.  But,  as  judgment  was  directed  on  the  pleadings, 
tliere  is,  in  truth,  no  question  of  fact  in  controversy;  and  ttie  only  point  for 
adjudication  is  whether  tlie  answer  raised  any  issue  for  trial. 

1.  The  complaint  contains  the  averment  tliat  the  plaintiff  was  and  is  "a 
domestic  corporation,"  etc.  The  answer  alleges  merely  that  the  defendant 
"has  no  knowledge  or  information  sufficient  to  form  a  belief  as  to  the  plain- 
till  being  a  domestic  corporation."  As  a  general  rule  of  pleading  under  the 
Code,  it  is  a  sufficient  denial  to  aver  tliat  the  defendant  "has  no  knowledge  or 
information  sufficient  to  form  a  belief"  as  to  the  fact  traversed;  but  the  rule 
is  qualitied  by  section  1776,  which  provides  tliat  "in  an  action  brought  by  a 
corporation,  the  plitintifl  need  not  prove,  upon  the  trial,  the  existence  of  the 
corporation,  unless  the  answer  is  verified,  and  contains  an  affirmative  allega- 
tion,that  the  plaintiff  is  not  a  corporation."  Plainly,  the  answer  here  dis> 
pensed  with  proof  of  plaiAtiS's  incorporation.  Refining  Co.  v.  Ueptoorth, 
13  CivU  Proc.  B.  122. 

2.  The  complaint  alleges  a  specific  agreement,  and  that  under  it  the  sum 
became  due  for  which  judgment  is  recovered.  The  answer  does  not  deny 
that  agreement;  but  sets  up  another  and  different  agreement,  under  which  a 
less  sum  is  due,  and  for  that  sum  makes  an  offer  of  judgment.  By  the  Code 
(section  500)  an  answer  must  consist  of  a  general  or  specific  denial  of  each 
material  allfgation  of  the  complaint,  oc  a  statement  of  new  matter  constitut- 
ing a  defense  or  counter-claim.  A  statement  in  an  answer  of  a  condition  of 
fact  inconsistent  with  the  averments  of  the  complaint  is  not  equivalent  to  a 
general  denial,  so  as  to  defeat  an  admission  of  the  allegations  In  the  com- 
plaint. Wood  V.  Whiting.  21  Barb.  190;  West  v.  Bank,  44  Barb.  176:  Pow- 
ers V.  Railroad  Co.,  3  Hun,  285,  286;  Swinburne  v.  Stooktoell,  58  How.  Pr. 
312;  Marston  v.  Swett,  66  N.  Y.  206,  210;  Fleiaehmann  v.  Stem,  90  N .  Y. 
110.  The  cause  of  action  presented  in  the  complaint,  being  confessed  by  non- 
denial,  was  not  open  to  traverse  or  contrary  proof  on  the  trial.  Paige  v. 
Willett,  38  N.  Y.  31.  The  mere  allegation  in  the  answer  that  defendant  was 
Indebted  a  hundred  dollars,  "and  no  more,"  by  virtue  of  the  contract  which 
he  set  up,  is  no  qualification  of  his  admission  that  he  was  owing  $400  under 
the  contract  on  which  the  action  proceeded.  Defendant's  admission  of  plain- 
tiff's cause  of  action  for  9400,  and  his  own  voluntary  confession  of  indebt- 
edness for  8100  on  another  and  different  contract,  would  seem  to  entitle 
plaintiff  to  judgment  for  8500,  instead  of  operating  in  any  way  to  defeat  or 
reduce  the  judgment  recovered.  The  case  was  properly  disposed  of  below; 
and  the  judgment  is  affirmed,  with  costs. 
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Drefs  et  al.  v.  Wadswokth. 
(Supreme  Court,  Oeneriil  Term,  Fifth  Department.    April  13, 1893.) 

Vbupor  asd  Vkxdee— Bosa  Fibe  Pcbchasers. 

Where  grantees  of  land  convey  the  land  in  fraud  of  their  grantors  to  a  person 
who  at  the  time  he  receive<i  the  deed  had  actual  knowledge  that  the  conveyance  to 
his  grantors  was  made  conditionally,  and  that  the  entire  consideration  of  their  deed 
had  failed,  such  person  oannot,  though  not  a  party  to  the  fraud,  resist  an  action  to 
set  aside  both  deeds. 

Appeal  from  special  term,  Erie  county. 

Action  by  Charles  A.  Drefs  and  another  against  Henry  C.  Wadaworth  and 
others  to  set  aside  two  deeds  conveying  lands.  Judgment  for  plaintiffs. 
Defenilant  Wadsworth  appeals.     At&rmed. 

Argued  before  Dwioht,  P.  J.,  and  Macomber  and  Letwis,  JJ. 

Henry  C.  Wadsioorth,  in  pro,  per.    D.  M.  Silver,  for  respondents. 

Macomber,  J.  This  action  was  brought  to  set  aside  the  record  of  two 
deeds  of  conveyance  of  the  lands  described  in  the  complaint,  and  to  obtain 
possession  of  the  premises.  Tlie  first  of  these  deeds  was  executed  by  the 
plaintifTs  and  one  William  C.  Smith  to  David  P.  Stewart  and  George  A.  Otis 
on  the  9th  day  of  July,  1887,  and  acknowledged  on  the  12th  day  of  that 
month.  The  other  one,  being  a  quitclaim  deed,  Was  made  by  Stewart  and 
Otis  to  the  appellant.  Henry  C.  Wadsworth,  bearing  date  the  7th  day  of  Jan- 
iinr}-,  1888.  and  acltnowledger]  on  the  same  day.  In  the  month  of  February, 
1887,  the  plaintiffs  and  one  William  C.  Smith  formed  a  copartnership  under 
the  firm  name  of  the  Le  Roy  Avenue  Land  Company, and  as  such  Brm  bought 
a  tract  of  land  in  the  suburbs  of  the  city  of  Buffalo,  and  called  it  "Kensing- 
ton," and  divided  the  same  into  lots  for  market.  The  lands  described  in  the 
com])laint  were  a  portion  of  the  Kensington  tract.  This  land  company,  in 
the  month  of  May,  1887,  entered  into  a  verbal  contract  with  the  defendants 
Stewart  and  Otis,  by  which  it  agreed  to  convey  to  the  latter,  who  were  doing 
business  under  the  name  of  the  Stewart  Heater  Company,  the  lands  described 
in  the  complaint,  and  the  purchasers  agreed  to  construct  a  factory  upon  the 
lands  so  conveyed,  imd  to  carry  on  their  manufacturing  business  in  such  fac- 
tory for  the  period  of  three  years  after  the  erection  of  the  building,  which  was 
to  be  done  at  once,  in  default  of  which  the  lands  should  revert  to  the  Le  Uoy 
Avenue  Land  Company.  The  deed  was  accordingly  given  to  the  defendants 
Stewart  and  Otis,  but  the  latter  failed  and  refused  to  execute  and  deliver  to 
the  Le  Boy  Avenue  Land  Company  the  agreement  in  writing  which  they 
previously  agreed  to  make.  Stewart  and  Otis  also  failed  and  refused  to  build 
their  factory  upon  the  lands  described.  In  violation  of  their  agreement  and 
of  the  condition  upon  which  the  deed  had  been  delivered  to  them,  Stewart 
and  Otis,  on  the  7th  day  of  January.  1888,  conveyed  these  premises  to  the  de- 
fendant Henry  C.  Wadsworth  by  deed,  which  Wadsworth  procured  to  l)e  re- 
corded in  the  proper  county  clerk's  oflice.  The  trial  coui-t  has  found  as  a  fact 
that  at  the  time  of  receiving  this  deed  of  conveyance  the  defendant  Wads- 
worth had  full  knowledge  as  to  the  consideration  of  the  conveyance  of  the 
premises  by  the  Le  Roy  Land  Company  to  the  defendants  Stewart  and  Otis, 
and  of  the  failure  and  refusal  of  said  Stewart  and  Otis  to  perform  their  agree- 
ment. Stewart  and  Otis,  after  receiving  the  deed  from  Wadsworth,  built 
what  is  called  the  "Stewart  Heater  Company  Buildings"  upon  such  lands, 
and  not  upon  those  that  had  been  conveyed  to  them  by  the  plaintiffs. 

There  is  but  one  disputed  question  of  fact  in  the  case,  and  that  relates  to 
the  knowledge  of  the  defendant  Wad.swortI:  of  the  consideration  and  condition 
upon  which  the  conveyance  of  the  plaintiffs  had  beendclivered  to  Stewart  and 
Otis,and  of  thefailureof  Stewartand  Otis  to  perform  their  agreement.  With- 
out referring  to  the  testimony  of  the  defendant  Wadsworth  in  detail,  it  ap- 
v.lSN.Y.s.no.T— 30 
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pears  that  no  other  reasonable  conclusion  could  have  been  reached  by  the 
learned  trial  jusUce,  even  had  the  case  of  the  plaintiffs  depended  on  it  t^one. 
The  court  )iss  found  that  Stewart  and  Otis  were  guilty  of  fraud  in  their  part 
of  the  transaction,  by  which  they,  in  yiolation  of  the  condition  of  their  agree- 
ment with  the  plaintiffs,  conveyed  these  lands  to  Wadswortb.  Though  it 
has  not  found,  as  against  Wadsworth,  the  existence  of  any  fraud,  yet  it  has 
held  him  liable  for  receiving  the  deed  of  the  lands  when  he  bad  Actual  knowledge 
that  the  conveyance  to  bis  grantors  was  made  conditionally,  and  that  the  en- 
tire consideration  of  the  deed  had  failed.  This  finding  was  just  and  discrim- 
inating, for,  in  respect  to  motive  and  interest,  there  appears  nothing  against 
the  appellant  beyond  a  great  anxiety  to  exploit  his  own  lands  lying  in  the 
same  neighborhood,  in  which  effort  zeal  of  competition  seems  momentarily  to 
have  smotliered  his  appreciation  of  the  facts  relating  to  the  title  of  Stewart 
and  Otis.  We  think  also  that  the  special  term  made  a  correct  disposition  of 
the  question  of  costs,  and  that  the  judgment  appealed  from  should  be  af- 
firmed.   Judgment  appealed  from  a£Bru)ed,  with  costs.    All  concur. 


Pratt  v.  Myebs  et  al. 
(Supreme,  Court,  Oeneral  Term,  Fifth  Department    Karcb,  1893.) 

Ihtsbplbadek— Action  bt  Assionbe  o»  Attached  Pbopebtt. 

After  an  attachment  bad  been  levied  on  bank  deposits,  the  depositor  informed  the 
baukera  that  he  had  assigned  the  same  to  plaintiff,  and  the  latter  hroaeht  an  ao- 
tion  to  recover  them.  Held,  that  it  was  proper  to  require  the  plaintUt  in  attach- 
ment and  the  sheriff  who  levied  the  writ  to  interplead  as  parties  defendants  in- 
stead of  the  bankers. 

Appeal  from  special  term,  Erie  county. 

Action  by  George  L.  Pratt  against  Theodore  Myers  and  another  to  recover 
certain  bank  deposits.  From  an  order  discharging  defendants  upon  payment 
into  court  of  the  fund  in  controvei-sy,  and  requiring  Thomas  S.  Croly  and 
Gorman,  sheriff,  to  interplead  as  parties  defendant,  plaintiff  appeals.  Af- 
firmed. 

Argued  before  Dwioht,  P.  J.,  and  Macomber  and  Lewis,  JJ. 

M.  ishire,  for  appellant.    Simpson  <&  Werner,  for  respondents. 

Dwioht,  P.  J.  The  admitted  facts  presented  by  the  papers  on  this  motion 
fully  justify  the  granting  of  the  order.  Before  the  19th  day  of  January, 
1891,  one  John  C.  Allen  had  deposited  with  the  defendants,  who  were  bank- 
ers in  the  city  of  New  York,  the  sum  of  $4,000,  in  the  name  of  "Allen  &  Co." 
On  the  day  mentioned  he  caused  the  deposit  to  be  transferred  to  the  name  of 
"Allen  &  Co.,  Agents."  On  the  19th  day  of  March  the  sheriff  of  New  York 
county  levied  on  the  interest  of  Allen  in  the  fund  and  deposit  in  question,  by 
virtue  of  an  attachment  issued  out  of  the  supreme  court  of  Onondaga  county, 
at  the  suit  of  one  Thomas  S.  Croly  against  the  said  John  C.  Alien.  Twelve 
days  after  the  levy  of  the  attachment  Allen  for  the  first  time  informed  the 
defendants  that  the  deposit  bad  been  assigned  by  him  to  the  plaintiff  in  this 
action,  and  the  latter  afterwards  demand*^  of  the  defendants  the  payment  of 
the  deposit  to  him,  and  on  the  1st  day  of  September  commenced  this  action  in 
Erie  county  to  recover  the  same.  Thereupon  the  defendants  moved,  on  due 
notice  to  all  parties,  that  Croly,  the  plaintiff  in  the  attachment,  and  Gorman, 
Uie  sheriff,  who  levied  the  attachment,  be  required  to  interplead  with  the 
plaintiff,  in  the  place  and  stead  of  the  defendants,  as  defendants  in  this  action, 
anil  that  upon  payment  by  the  latter  into  court  of  the  sum  of  $4,000  they  be 
relieved  and  discharged  from  all  further  liability  in  the  premises,  and  the  or- 
der was  granted  from  which  this  appeal  was  taken.  These  facts  seem  to  pre- 
sent all  the  elements  of  a  case  for  interpleader.  There  is  plainly  a  real  contro- 
versy between  the  plaintiff  in  the  attachment  and  the  |daintiff  in  this  aetios- 
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Tlie  present  defendants  are  subjected  to  a  double  demand,  and  there  is  no 
suggestion  of  collusion  between  tliein  and  the  defendants  proposed  to  be  sub- 
stituted in  their  place.  Crane  v.  McDonald,  118  N.  Y.  648,  23  N.  E,  Rep. 
991;  Davis  v.  Benedict,  (Sup.)  14  N.  Y.  Supp.  178.  Coonsel  for  the  appel- 
lant  in  his  brief  correctly  states  the  real  question  to  be  "whether  at  the  time 
of  the  levy  the  debt  attempted  to  be  levied  upon  was  then  due  to  Allen,  or  bad 
been  previously  transferred  by  him  to  the  plaintiff,  Pratt."  That,  undoubt- 
edly, is  the  question  in  the  case,  bat  it  Is  a  question  to  be  litigated  in  the  ac- 
tion between  the  two  claimants  of  the  fund,  and  not  on  this  motion,  and  by 
the  defendants,  who  disclaim  any  interest  in  the  fund,  and  declare  their 
readiness  to  pay  it  into  court,  to  abide  the  determination  of  the  question  thus 
propounded.  It  is  true  that  tlie  iiffldavit  of  the  plaintiff  read  on  the  motion 
contdins  a  statement  of  facta  tending  to  establish  his  title  to  thefnnd;  but 
these  facts  the  plaintiff  in  the  attachment  has,  as  yet,  had  no  opportunity  to 
meet.  So  far  as  they  are  not  already  alleged  in  the  plamtitT's  complaint  they 
may  be  set  up  by  way  of  an  amendment  to  that  pleading,  which  is  ex- 
pressly provided  for  by  the  order  appealed  from,  and  by  that  means  an  issue 
will  be  tendered  in  which  the  new  defendants  may  join  by  their  adswer. 
That  issue  is  one  in  which  the  present  defendants  have  no  Interest.  The  or- 
der appealed  from  should  be  aiflrmed.  So  ordered,  with  910  ooats  and  dis- 
bursements.   All  concur. 


People  v.  Danaht. 
(Supreme  Court,  Oeneral  Term,  Fifth  Department.    Karch,  1893.1 

L  ObSCBXK  FVBUOATIOKS— iKDionntHT. 

An  indictment  under  Pen.  Code,  1 817,  for  sellinK  obscene  publioatlona,  whloti 
alleged  that  defendant  "sold  an  obscene,  lewd,  lascivious,  filthy,  and  indecent  news- 
paper, *  •  *  containing  stories  of  an  Indecent  and  immoral  oharacter,. having 
a  tendency  to  degrade  and  corrupt  the  morals, "  was  bad  on  demurrer,  because  it 
did  not  set  out  the  contents  of  the  paper  to  snow  that  it  was  of  the  oharacter  al- 
leged. 

S.  Same — Newsfapebs. 

The  provision  of  Pen.  Code,  t  817,  that  a  person  who  sells  any  printed  matter  of 
an  indecent  character  is  guilty  of  misdemeanor,  applies  to  sales  of  newspapers  con- 
taining such  matter. 

8.  INSICTMEST— REFERinrOlS  TO  AvEBMBNTB  IN  OTBBB  CoUITTS. 

A  count  in  an  indictment  may  refer  to  allegations  in  other  counta  to  avoid  repe- 
tition.   People  V.  Graves,  6  Parker,  Grim.  R.  134,  followed. 

Ci'oss-appeals  from  court  of  sessions,  Monroe  county. 

Maurice  F.  Danahy  was  indicted  for  publishing  and  selling  obscene  matter. 
A  demurrer  to  the  indictment  was  sustained  as  to  several  counts,  and  over^ 
ruled  as  to  the  others,  and  defendant  and  the  people  bring  cross-appeals.  Af- 
firmed. 

Argued  before  Dwiobt,  P.  J.,  and  Maoomber  and  Lewis,  JJ. 

Oeo.  A.  Henton,  for  the  People.    /.  Van  Voorhis,  for  defendant. 

DwiGHT,  P.  J.  The  indictment  was  under  section  317  of  the  Penal  Code, 
relating  to  ol>scene  publications.  It  was  in  six  counts,  an^  the  defendantde- 
morred  to  the  Indictment  as  a  whole,  and  separately  to  each  count,  on  the 
ground  that  the  facts  stated  in  the  indictment,  and  in  each  count  thereof. 
do  not  constitute  any  crime.  By  the  first  count  the  grand  jury  of  the  county 
of  Monroe  accuse  the  defendant  "of  the  crime  of  selling  an  obscene  newspa- 
per, committed  as  follows:  The  said  Maurice  F.  Danahy,  at  the  city  of 
Rochester,  in  the  county  of  Monroe,  on  the  27tb  day  of  Septeml>er,  in  the 
year  1890,  willfully,  unlawfully,  and  maliciously  did  sell  to  Abram  Rosen- 
berg, and  to  divers  other  persons  whose  names  are  to  this  grand  jury  un- 
known, an  obscene,  lewd,  lascivious,  filthy,  and  indecent  newspaper,  com- 
monly called  and  known  as  the '  Sunday  Star,'  which  said  newspaper  and  Sun- 


Digitized  by  CaOOQlC 


468  SEW   YORK   SUPPLEMEX7,  Vol.   IS.  [Sup.  Ct. 

day  Star  was  N'o.  1  of  volume  2  of  said  p.iper,  bearin?  date  Rochester,  N.  Y., 
September  28.  1890,  then  and  there  uontaining  stories  and  articles  of  an  in- 
decent and  immoral  chHracter,  having  a  tendency  to  d>'grade  and  corrupt  the 
morals  of  such  persons  Into  whose  hands  it  might  come,  contrary  to  the  form 
of  the  statute,"  etc.  The  objection  to  this  count  that  it  does  not  set  out  the 
contents  of  the  newspaper  complained  of,  nor  any  portion  of  them,  is,  we 
think,  well  taken.  It  is  a  cardinal  principle  of  pleading,  in  both  civil  and 
criminal  actions,  that  the  complaint  (indictment)  shall  contain  a  statemKnt, 
not  merely  of  the  charge  sought  to  be  established,  but  of  facts  which,  if  taken 
to  be  true,  support  the  charge.  The  pleading  must  show  on  its  face — its 
truth  being  conceded — that  the  cause  of  action  exists  or  the  crime  has  been 
committed.  It  is  not  enough  to  allege  a  conclusion  of  fact, — the  facts  them- 
selves must  be  alleged,  from  which  the  conclusion  may  be  drawn;  and,  in  a 
case  like  the  present,  it  is  not  enough  to  characterize  the  publication  com- 
plained of,  but  the  contents  of  the  publication  must  be  set  forth,  in  order 
that  it  may  appear  on  the  face  of  the  pleading  that  it  is  of  the  character 
charged. 

The  rule  which  has  always  held  in  actions  of  libel,  either  civil  or  criminal, 
is  applicable  to  this  case.  A  complaint  or  indictment  which  only  charged 
that  the  written  or  printed  matter  complained  of  was  libelous  or  defamatory 
would  certainly  be  bad,  not  beoiuse  of  a  failure  to  identify  the  matter,  but 
because  it  did  not  appear  on  the  face  of  the  pleading  that  it  was  libelous  or 
defamatory;  and  so  the  two  classes  of  actions  or  prosecutions  have  always 
been  dasserl  together  for  the  purposes  of  this  rule;  and  it  has  been  held,  with 
great  strictness,  that  in  all  actions,  civil  and  criminal,  in  which  the  caase  of 
action  or  offense  consists  in  the  publication  of  written  or  printed  matter,  the 
words  complained  of  must  beset  out  in  the  complaint  or  indictment.  The 
cases  of  Bradlaugh  v.  The  Queen,  3  Q.  B.  Div.  607;  Com.  v.  Tarboat,  1 
Cush.  66;  U.  S.  v.  Bennett,  16  Blatchf.  338;  Com.  v.  Dejardin,  126  Mass. 
47, — are  a  few  of  those  industriously  collected  by  the  learned  county  judge, 
and  of  which  synopses  are  given  in  bis  opinion.  They  are  directly  in  point, 
and,  in  effect,  base  the  rule  on  the  reasons  above  considered,  and  not — as 
the  court  seems  to  have  done  in  the  case  of  Penple  v.  Hallenbeck,  52  How. 
Pr.  502— on  tiie  ground  of  the  necessity  of  olearly  identifying  the  publication 
complained  of.  Identification  is,  of  course,  a  requirement  of  the  pleading, 
but  in  that  respect  the  count  in  question  is  not  at  fault.  It  describes  the 
newspaper  by  its  name,  its  volume,  number,  date,  and  place  of  publication. 
Moreover,  in  its  allegation  of  the  munner  in  which  the  crime  was  committed, 
it  applies  to  the  publication  not  only  the  term  "obscene,"  but  all  the  other 
descriptive  terms  used  by  the  statute,  in  the  alternative,  in  defining  the 
crime,  viz.,  "lewd,  laBcivious,  filthy,  and  indecent;"  and,  still  further,  it  de- 
scribes the  newspaper  as  containing  articles  and  stories  of  an  indecent  and 
immoral  character.  But,  after  all.  these  additions  are  only  amplitication 
of  the  charge,  and  not  demonstration  of  its  truth, — a  conclusion  of  fact,  and 
not  the  facts  themselves,  relied  upon  to  establish  the  charge  made  against 
the  defendant.  Three  other  counts  (the  2d,  3d,  and  6th,  respectively)  charge 
the  defendant  with  having  in  possession,  with  intent  to  sell,  ofleringfor  sale, 
and  publishing,  the  same  newspaper,  described  as  in  the  first  count,  and,  like 
that  count,  setting  out  no  portion  of  its  contents.  We  think  the  four  counts 
so  far  mentioned  are  defective  in  the  respect  considered,  and  that  the  sevenil 
demurrers  thereto  must  be  allowed. 

On  the  other  band,  the  fourth  count  completely  avoids  the  objection  which 
we  have  considered,  and  is  liable  to  no  other  objection,  so  far  as  we  observe. 
It  is  framed  under  the  same  subdivision  of  section  317  as  the  first  count,  but 
under  another  specification.  The  statute,  as  applicable  to  it,  reads:  "A  per- 
son who  sells  *  •  *  any  *  •  *  printed  matter  of  an  Indecent  char- 
acter   *     *     •    is  guilty  of  misdemeanor."     This  count,  besides  specifying 


Digitize^  byCaOOQlC 


Snp.  Ct.]  C0MMINGS   V.  LINE.  469 

the  time  when,  place  where,  and  person  to  whom  the  sale  is  charged  to  have 
bet>n  made,  and  a  minute  description — for  the  purpose  of  identiflcation — of 
the  newspaper  in  wliich  it  was  printed,  acts  out  in  full  the  "printed  matter 
of  an  indecent  character"  to  which  the  charge  relates,  it  is  no  objectiun  to 
this  count  that  the  printed  matter  in  question  is  shown  to  have  been  printed 
in  a  newspaper.  It  is  still  "printed  matter,"  and,  if  of  an  indecent  char- 
acter, is  within  the  prohibition  of  the  statute,  as  much  as  if  printed  in  a 
,  broad-side  or  hand-bill.  As  pointed  out  by  the  learned  county  judge,  the  Ian- 
guage  of  the  specification  in  the  statute  is  not,  "or  any  o</ier  printed  matter, " 
etc.  On  the  contrary,  it  is  very  plain  that  the  language,  "or  any  printed 
matter  of  an  indecent  character,"  is  intended  to  be  very  general,  and  to  in- 
clude everything  coming  within  the  description,  whether  otherwise  described 
in  previous  specifications  or  not. 

The  fifth  cuunt  cliarges  the  defendant  with  having  the  same  printed  mat- 
ter in  possession  with  intent  to  sell,  and  it  identtfles  and  sets  out  the  matter 
intended  by  a  reference  to  the  fourth  count,  which  is  thereby  made  a  part  of 
the  fifth.  This  mode  uf  pleading  by  reference  to  a  former  part  of  the  same 
indictment,  to  bbviate  a  useless  repetition,  is  sustained  by  authority,  and 
seems  to  be  without  substunlial  fault.  People  v.  Oravea,  5  Parker,  Crim. 
K.  134.  The  demurrer  as  to  the  fourth  and  fifth  counts  was  properly  over- 
ruled, and  the  judgment  should  be  in  all  respects  affirmed.  Judgment  of  the 
court  of  sessions  of  Monroe  county  affirmed,  and  case  remitted  to  that  court 
to  proceed  on  the  fourth  and  fifth  counts  of  the  indictment.    All  concur. 


CuuuiNas  0.  Line. 
(Supreme  Court,  OeneraX  Term,  Fifth  Department.    March,  1899.) 

Slaxdib— EzcES^rvs  Damapss— RmiTnTnii. 

In  an  action  by  one  woman  against  another  for  Slander,  it  appeared  that  they  be- 
longed to  two  families,  living  in  one  house,  and  that  certain  causes  of  disagree- 
ment had  developed  into  s  chronic  quarrel.  Defendant  was  of  irascible  temper 
and  violent  speech,  and  in  angry  conversation  with  plaintiff  and  her  father  used 
language  imputing  tiDchastity  to  plaintiff.  No  one  else  heard  the  words,  except 
when,  in  a  few  instances,  they  were  overheard  by  casualty.  On  the  trial  an  un- 
sucoeesful  attempt  toinstify  the  words  was  made,  and  defendant  boasted  that  she 
was  worth  $SO,000.  Held,  that  a  verdict  for  (8,000  was  excessive,  and  a  new  trial 
would  be  granted  unless  judgment  for  S1,000  be  accepted. 

Appeal  from  circuit  court,  Wayne  county. 

Action  by  Ida  M.  Cummings  against  Mary  A.  Line  for  slander.  From  a 
judgment  for  plaintiff  for  93,000,  defendant  appeals.  Affirmed  on  condition 
that  plaintiff  accept  judgment  for  $1,000;  otherwise,  reversed. 

Argued  before  Dwigut,  P.  J.,  and  Macomber  and  Lewis,  JJ. 

P.  CJiambeilaln,  Jr.,  for  appellant.     &eo.  F.  Yeoman,  for  respondent. 

DwiGHT,  P.  J.  The  plaintiff  recovered  In  an  action  of  slander,  in  which 
the  words  charged  to  have  been  spolcen  by  the  defendant  imputed  unchastity 
to  the  plaintiff.  It  was  a  ca.se  of  two  families  in  one  house,  where  the  de- 
fendant was  the  owner  of  the  farm,  and  the  plaintiff's  fattier  took  it  to  work 
on  shares.  These  were  two  prolific  sources  of  disagreement  and  offense, 
which  soon  developed  into  a  chronic  quarrel,  in  which  hard  words  were  used 
on  both  sides,  and  even  physical  violence  was  at  one  time  resorted  to  by  the 
plaintiff's  father  toward  the  defendant's  husband.  The  plaintiff  was  her 
father's  housekeeper  and  woman  of  all  work.  The  defendant,  if  the  plain- 
tiff's testimony  is  to  be  credited,  was  a  woman  of  irascible  temper  and  vio- 
lent speech ;  and  all  or  most  of  the  actionable  words  charged  against  her  were 
spoken  in  personal  altercation  with  the  plaintiff  herself,  or  with  the  plaintiff's 
father  in  her  presence.  The  words  usually  consisted  of  opprobrious  epithets, 
either  addressed  to  the  plaintiff  herself,  or  applied  to  her  in  angry  conversa- 
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bioD  with  Iter  fHther,  and,  in  a  few  cases  onlj,  casnally  heard — or  overbeard 
— by  other  wituesses.  No  instance  is  disclosed  in  the  case  in  which  the  ac- 
tionalile  words  were  spoken  secretly,  insidiously,  or  in  a  manner  likely  to  af- 
fect injuriously  the  reputation  of  the  pUintifT.  The  very  extravagance  and 
exaggeration  of  the  language  charged,  though  apt  to  excite  resentment,  was 
much  less  calculated  to  injure  reputation  Umn  if  it  had  been  deliberate,  dis- 
passionate, and  guarded  in  tone.  Imleed,  the  call  for  compensation  to  the 
plaintiff  was  rather  for  injury  to  Iter  feelings  than  to  her  reputation;  and,  l>e-< 
sides,  ihere  was  tlie  question  of  exemplary  or  punitive  damages.  The  verdict 
was  for  $3,000.  We  think  it  was  altogether  disproportionate  to  the  cliaracter 
and  effect  of  the  wrong  committed.  There  was,  it  is  true,  an  attempted  jus- 
tification of  the  words,  which  the  jury  must  have  found  not  to  be  successful, 
and  which  properly  went  In  nggravation  of  damages,  but  even  then  the  ver- 
dict was  largely  in  excess  of  what  would  have  ordinarily  been  expected  in  a 
case  of  this  chunicter.  Aside  from  the  effect  of  the  attempted  justification,  a 
verdict  of  $500  would  have  been  liberal  for  words  spoken  in  the  manner  and 
under  the  circumstflnces  shown  in  this  case;  and,  if  that  had  been  enhanced 
by  an  equal  amount  by  reason  of  the  unsuccessful  attempt  to  justify,  a  ver- 
dict for  $1,000  would,  we  think,  have  satisfied  the  highest  expectations  of  the 
persons  engaged  in  the  prosecution.  It  is  probable  that  the  extravagance  of 
the  verdict  may  be  accounted  for,  at  least  in  part,  by  the  fact  that  there  came 
out  incidentally,  in  the  testimony,  a  boHstl'ul  declaration  of  the  defendant  to 
the  effect  that  she  was  wortli  $80,000.  The  fact  was  not  in  issue,  and,  if  ev- 
idence had  been  offered  to  prove  it,  it  must  have  been  excluded.  Snog  v. 
Snos,  (Sup.)  11  N,  Y.  Supp.  415,  and  the  cases  cited.  But  it  is  mentioned, 
among  the  established  fact:)  in  the  case,  in  the  brief  of  counsel  for  the  re- 
spondent here,  and  probably  was  not  allowed  to  escape  the  attention  of  (he 
jury  on  the  trial.  We  think  a  new  trial  should  be  granted  on  the  ground 
that  the  verdict  was  excessive,  unless  the  plaintiff  prefers  to  stipulate  to  re- 
duce it  to  the  sum  of  $1,000.  Judgment  and  order  reversed,  and  a  new  trial 
grunted,  with  costs  to  abide  the  event,  on  payment  by  the  defendant  of  the 
costs  of  the  trial  already  had,  unless  tlie  plaintiff  stipulate  to  reduce  the  dam- 
ages entered  in  the  judgment  to  the  sum  of  $1,000,  and  in  that  case  the  judg- 
ment as  modified  is  affirmed,  without  costs  of  this  appeal  to  either  party. 
All  concur. 


Carter  v.  Stork. 
(Supreme  Court,  Oenernl  Tarm,  F^fth  Department.    Mansh,  13B2L) 

1.  WiFB's  Separate  Fkopertt— Kiohts  of  Hdsbakd  Airsa  Wiva's  Death. 

Id  New  York,  the  husband  who  la  not  a  tenant  by  the  curtesy  baa  no  Interest  In 
the  lands  of  his  wife  during  coverture,  and  where  he  remains  in  possession  or  con- 
trol after  the  wife's  death,  oe  is  liable  to  the  heirs  of  the  wife  for  rents, 
8.  PalNCiPAL  AND  Agent — Liability  op  Aoent  to  Tbikd  Persons. 

An  agent  who  collects  money  to  which  his  principal  had  no  right,  aad  pay*  U 
to  the  principal  after  notice  not  to  do  so,  is  liable  therefor. 

Appeal  from  Monroe  county  court. 

Action  by  Charles  Carter  against  Michael  Stork.  From  a  judgment  for 
plaintiff,  entered  on  the  findings  of  the  special  county  judge,  defendant  ap- 
peals.    Affirmed. 

Argued  before  DwioHT,  P.  J.,  and  Macomber  and  Lewis,  J  J. 

John  A,  Bemhard,  for  appellant.     W,  H.  Hallock,  for  respondent. 

DwiGHT,  i:*.  J.  The  action  was  brought  by  the  plaintiff,  as  assignee  of  the 
heirs  of  Catherine  Meisch,  to  recover  moneys  collected  by  the  defendant,  as 
rents  of  premises  of  which  Mrs.  Meisch  died  seised.  These  rents  accrued 
after  the  death  of  Mrs.  Meisch.  and  were  collected  by  the  defendant  under  a 
power  of  attorney  given  to  him  by  her  husl>and,  and  were  paid  over  to  the 


Digitized  by  VjOOQIC 


Sup.  Ct]  BLAKE   r.  BARNES.  471 

hnsband  after  notice  to  the  rlefen.lant  that  they  belonged  to  and  were  claimed 
by  the  heirs  of  Mrs.  Meiseli,  who  afterwards  assigned  iheir  claim  to  the  plain- 
tiff. The  husband  in  lliis  case  was  not  a  tenant  by  the  curt<-Hy.  These  are 
substantially  the  facts  found  by  tlie  special  county  judge,  a  trial  by  jury  being 
waived,  after  the  evidence  was  taken.  After  the  death  of  his  wife,  Meisch 
retained  possession  and  collected  rents  of  the  premises,  apparently  in  the  be- 
lief that  he  had  succeeded  to  the  title  of  his  wife:  and  the  defendant  seems  to 
have  resisted  the  demand  in  belmlf  of  the  heirs  of  Mrs.  Meisch  under  the 
same  mistake  of  law.  Of  course,  no  su'h  claim  is  made  for  him  here,  but  it 
is  contended  that  be  remained  tenant  by  sufTerance  after  the  death  of  his 
wife,  and  that  the  notice  requisite  to  terminate  that  tenancy  had  not  been 
given.  Tlie  contention  is  without  foundation.  Such  was  not  the  case,  even 
at  common  law,  although,  during  the  joint  lives,  the  husband  was,  in  effect, 
•eised  of  the  estate  In  the  right  of  his  wife,  was  entitled  to  receive  the  rents, 
Issues,  and  profits  absolutely,  and  might  even  mortgage,  lease,  or  sell  the  land 
for  the  term  of  the  joint  lives.  But  when  the  wife  died,  without  issue  by  him 
born  alive*  the  land  descended  to  Mie  heirs  of  the  wife,  and  his  interest  ter- 
minated at  once.  Reeve,  Dora.  Kel.  28.  But  under  the  married  women's 
acts  in  tliis  state  the  liusb^mil  who  is  not  a  tenant  by  the  curtesy  has  no  inter- 
est whatever  in  the  land  of  his  wife  even  during  coverture,  and  at  the  death 
of  the  wife  there  is  no  tenancy  to  survive  even  for  an  hour.  He  does  not  re- 
main a  tenant  by  sufferance,  because  he  was  never  a  tenant  at  all.  He  has, 
daring  her  life,  only  enjoyed  her  hospitality,  and  upon  her  death  he  has  no 
more  rights  than  a  stranger. 

Tlie  only  question  in  tliis  case  which  seems  to  have  required  examination 
was  that  of  the  liability  of  the  agent — or  attorney  in  fact— under  the  employ- 
ment of  the  husband  to  respond  directly  to  the  owners  of  the  premises  for 
rents  collected  by  him  under  such  employment,  and  paid  over  to  his  principal. 
This  question  was  correctly  answered  adversely  to  the  defense,  on  the  au- 
thority of  Hearney  v.  Pruyn,  7  Johns.  179,  and  Colttn  v.  Holbrook,  2  N.  Y. 
126.  In  the  former  of  those  cases  Judge  Spencer  said:  "The  law  is,  I  be- 
lieve, well  settled,  that  an  action  may  be  sustained  against  an  agent,  who  has 
received  money  to  which  the  princii  a1  lias  no  right,  if  the  agent  has  had  no- 
tice not  to  pay  it  over."  And  In  Colvtn  v.  Uolhrook  the  rule  is  clearly  laid 
down  by  Judge  Gardiker  that,  where  the  principal  has  no  authority  to  col- 
lect money,  and  of  course  can  confer  none  upon  his  agent,  the  latter  acts  at 
his  own  peril  when  he  pays  over  money  to  the  former  after  notice  of  the  facts. 
The  findings  of  fact  of  the  special  county  judge  seem  to  bring  this  case 
fully  within  the  rule  thus  established,  and  demonstrate  the  right  of  the  plain- 
tiff, as  assignee  of  the  persons  entitled  to  receive  the  rents  in  question,  to 
maintain  this  action  against  the  defendant.  The  findings  and  decision  of  the 
county  court  dispose  of  the  issues  raised  by  the  pleadings  and  between  the 
parties  to  this  action,  and  do  not,  as  we  conceive,  conflict  with  the  decision 
made  at  this  term  in  the  case  of  the  same  plaintiff  against  Meisch.  The  judg- 
ment must  be  affirmed.     All  concur. 


Blake  v.  Barnes  et  al. 
{Suxrreme  Court,  Oeneral  Term,  First  Department.    March  31, 18B2,) 

Equitt  Jckisdiction — Retainino  Cause — Settlbmbnt  of  Kstaths. 

Where  tbe  powers  of  the  surrogate  are  adequate  to  the  settlement  of  an  estate, 
a  court  of  equity  will  not,  without  some  special  reason,  interfere,  but  when  it  as- 
sumes jurisdiction  it  will  continue  to  act  until  all  the  questions  involved  have  been 
adjusted. 

Bamb — AcooosTmo— ExBcuTOBs  ASD  Leoatbes. 

A  court  of  equity  has  exclusive  jurisdiction  to  adjust  partnership  accounts  be- 
tween the  representatives  of  a  deceased  partner  and  the  surviving  partners,  but 
the  right  to  maintain  such  an  action  devolves  first  upon  the  executors,  and  it  ia 
only  when  they  have  refused,  or  when  their  position  is  so  inconsistent  tliat  injury 
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maj  result  to  the  peraonal  representatives,  that  a  legatee  la  permitted  to  Inatltnte 
the  action  for  an  accounting. 
B.  Samb — JunoMEST — Dismissal. 

In  an  action  for  an  accounting  against  the  surviving  partners  and  the  ezecntors 
of  a  deceased  partner,  where  a  court  of  equity  declines  to  assume  jurisdiction  on  ac- 
count of  the  failure  of  proof  to  sustalu  the  allegations,  the  judgment  should  be, 
not  to  dismiss  the  case  upon  the  merits,  but  to  dismiss  it  with  leave  to  iosUtute 
proper  proceedings  In  the  surrogate's  court. 

Appeal  from  special  term,  New  York  county. 

Action  by  Sarah  F.  Blake  against  Alfreil  C.  Barnes  and  others  for  an  ac- 
counting and  the  construction  of  a  will.  From  a  judgment  dismissing  the 
complaint  upon  the  merits,  the  plaintifl  appeals.  Modified  and  affirmed. 
For  former  rtpoi-ts,  see  9  N.  Y,  Supp.  933;  13  N.  Y.  Supp.  77. 

Argued  before  Van  Brunt,  P.  J.,  and  Pattekson  and  O'Brien,  JJ. 

C.  B.  Smith,  for  appellant.  Flameu  B.  Candler  and  H.  W.  L,  Candler,  tot 
respondents. 

O'Brien,  J.  The  action  was  broaght  by  the  plaintiff,  one  of  the  10  cbll- 
dren  of  tlie  testator  A.  S.  Barnes,  deceased,  against  her  brothers  and  sisters 
and  the  children  of  a  deceased  sister,  the  executors  under  the  will,  and  the 
surviving  partners  of  A.  S.  Barnes  &  Co.,  for  an  accounting  and  construc- 
tion of  the  will.  Tlie  complaint  and  the  relief  demanded  are  predicated  upon 
plaintiff's  right  to  liave  an  accounting  from  certain  of  the  defendants  as  ex- 
ecutors, and  from  certain  of  the  defendants  as  surviving  partners  of  the  tes- 
tator. Thus  she  presented  by  Iter  complaint  four  contentions, — one  in  re- 
spect to  the  tirm  of  Barnes  &  Co.,  one  in  regard  to  the  release  of  certain  real 
property,  one  in  reference  to  certain  engines  and  boilers  in  the  Brooklyn  fac- 
tory, aad  one  in  reference  to  the  amount  of  ttie  claim  against  the  firm  of 
Knight  &  Co.  in  favor  of  the  testator's  firm,  and  seme  minor  matters  pre- 
sented by  her  reply  to  the  executors'  answer.  The  scope  of  the  complaint  and 
the  tlieory  of  the  action  seem  to  recognize  the  rule  of  law  now  settled  that  in 
ordinary  cases  of  administration,  and  where  the  powers  of  the  surrogate  are 
adequate  to  the  settlement  of  the  estate,  a  court  of  equity  may  decline  to  in- 
terfere. 'As  stated,  however,  in  Kedfield  on  the  Law  and  Practice  of  Surro- 
gates' Courts,  (4th  Ed., p.  10:)  "There  are  many  cases  in  which,  by  reason  of 
the  necessity  of  preserving  the  relief  by  injunction  or  in  consequence  of  a 
dissension  between  executors,  or  because  questions  of  individual  rights  or 
questions,  which  tlie  surrogate  is  not  authorized  to  determine,  are  insepara- 
bly connected  with  and  involved  in  the  controversy,  or  because  the  estate  or 
executor  is  foreign,  a  clear  case  of  necessity  for  the  interposition  of  a  court 
of  equity  is  prt  sented.  The  surrogate,  however,  so  far  as  he  has  jurisdiction, 
has  jurisdiction  concurrent  with  that  of  a  court  of  equity,  and  a  court  of 
equity  will  not,  without  some  special  ground,  interfere  to  supersede  the  ex- 
ercise of  the  surrogate's  poweis."  Under  this  rule,  as  enforced  by  the  de- 
cisions in  this  state,  if  this  action  had  been  one  simply  for  an  accounting  by 
the  defendant  executors,  no  question  could  arise  as  to  the  right  of  the  trial 
court  to  decline  to  grant  the  relief  asked  for,  viz.,  an  accounting;  for  this 
would  properly  be  a  subject  for  investigation  and  determination  in  tbesur- 
rogate's  court.  By  reason,  however,  of  the  contentions  which  have  been  re- 
ferred to,  it  is  insisted  that,  in  respect  to  the  accounting  asked  for,  special  facts 
are  shown  which  demand  that  a  court  of  equity  should  as:ii)rae  jurisdiction; 
and  under  the  settled  rules  of  that  court,  where  it  assumes  jurisdiction  for 
one  purpose,  it  will  continue  to  act  until  all  the  questions  at  issue  between 
the  parties  have  been  adjusted  and  settled  in  such  an  action. 

As  shown  by  his  opinion,  the  learned  trial  judge,  without  determining  the 
question  of  the  jurisdiction  of  the  surrogate  upon  the  special  facts  set  up  m 
the  complaint,  decided  to  try  all  tlie  ijuestions,  and  hold  the  case  fur  an  ac- 
couiitii  g  in  the  event  «l'  the  e\iilence  dis<-lusing  any  facts  or  questions  w.hich 
could  nut  be  passed  upon  by  ilie  sirrugale.     After  taking  testimony  upon  the 
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qut-stiuns  prHsented,  and  having  reached  the  conclusion  that  the  p]uinllfF 
wholly  failed  to  estsibiisli  tlie  claims  thus  made,  the  learned  jud<(e  dismissed 
the  compialnt  on  tlie  mer.ts  upon  the  ground  that  none  of  the  questions  could 
be  resolved  in  plainlitT'a  favor,  and  therefore  no  question  was  presented  re- 
quiring the  intervention  of  this  court.  The  reasons  are  thus  stated  in  the 
opinion  of  the  court:  "It  is  nut  enough  to  allege  special  facts  wliich  would 
oust  the  surrogate,  and  Justify  resort  to  our  jurisdiction.  Such  facts  must 
be  true,  and  must  be  eslablislied  by  competent  teslimony.  The  rule  cannot 
be  evaded  by  the  mere  assertion.  *  *  *  It  is  urged  that  these  matters 
should  not  now  be  passed  upon,  but  that  the  accounting  should  be  directed 
before  a  referee,  and  all  claims  reserved  until  the  Dual  hearing  on  the  referee's 
report.  Tins  arj^ument  overlooks  the  rule  that  an  accounting  should  not  be 
ordered  until  special  facts  which  justify  the  passing  by  of  the  surrogate's  court 
are  estiiblished.  If  any  such'  fact  is  established,  then  the  court,  as  a  court  of 
equity,  will  assume  jurisdiction  of  the  estate  and  of  the  general  accounting. 
It  will  not  limit  the  relief  to  the  single  fact  which  appropriately  brought  the 
case  within  its  jurisdiction.  Having  commenced,  it  will  proceed  to  the  end, 
and  do  all  tliat  justice  requires."  We  concur  in  the  conclusion  thus  reached, 
as  tliese  views  seem  to  be  in  consonance  not  only  with  the  law  and  practice 
as  api  licable  to  courts  of  equity,  but  are  suppoi'ted  by  the  cases  referred  to 
by  the  learned  judge,  (Hard  v.  Aihley,  117  N.  Y.  606,  23  N.  E.  Bep.  177; 
Chipman  v.  JUontgomery,  63  N.  Y.  222.)  Nor  is  it  necessary  for  us.  In  view 
of  the  careful  examination  and  review  of  the  testimony  made  by  the  trial 
judge,  whicli  supports  his  conclusions  as  to  those  special  facts,  to  again  go 
over  the  record  for  the  purpose  of  pointing  out  the  evidence  upon  which  such 
conclusions  are  based.  They  fully  appear  in  his  opinion,  and  are  clearly  set 
forth  in  tlie  findings  of  fact  and  conclusions  of  law,  which  are  part  of  the 
judgment  appealed  from. 

The  single  question  r.  maining  is  as  to  the  right  of  the  plaintiff  to  insist 
upon  an  accounting  from  the  surviving  partners  of  the  testator.  Our  atten- 
tion is  called  to  the  fact  that  the  surrogate's  court  has  no  jurisdiction  over  the 
settlement  of  partnership  accounts,  for  the  reason  that  the  partnership  effects 
are  not  assets  of  the  testator.  It  is  true  that  a  court  of  equity  has  exclusive 
jurisdiction  to  adjust  partnership  accounts  between  the  surviving  partners 
and  the  representatives  of  a  deceased  partner,  and  the  surrogate's  court  has 
no  jurisdiction  in  such  cases;  and  precedents  Ciin  be  found  for  an  action 
brought  in  the  capacity  in  which  the  plaintiff  brings  it  here  by  a  bill  against 
the  executor  for  an  account  in  which  the  surviving  partner  or  partners  can 
be  joined  as  parties  defendant,  in  order  to  have  a  full  account  of  all  the  per- 
sonal  assets  at  the  same  time,  even  where  there  was  nu  charge  or  proof  of  col- 
lusion. Although  it  be  conceded  that  a  court  of  equity  has  exclusive  juris- 
diction to  adjust  partnerslilp  accounts,  and  though  it  be  conceded  that  facts 
might  be  presented  in  whicli  a  residuary  legatee  or  person  interested  under 
the  will  of  a  deceased  partner  might  have  a  right  in  a  suit  against  executors 
for  an  accounting  to  join  the  surviving  partners,  the  question  still  remains 
whether  the  facts  alleged  in  the  complaint  and  the  proofs  as  presented  upon 
the  trial  made  out  such  a  case  as  entitled  the  plaintiff  to  an  accounting  as 
against  all  the  defendants  upon  this  ground.  It  would  seem  to  be  reasonably 
clear  that,  in  the  absence  of  any  special  circumstances,  as  the  executors  are 
trustees  and  act  for  the  personal  representatives,  the  right  to  maintain  such 
an  action  first  devolved  upon  them,  and  it  is  only  where  they  have  refused, 
or  where  their  position  is  so  inconsistent  that  injury  may  result  to  the  per- 
sonal representatives,  that  a  right  as  against  the  surviving  partners  can  be 
made  the  basis  of  an  action  by  a  legatee.  Were  this  otherwise,  surviving 
partners  would  be  liable  to  an  action  for  an  accounting,  brought  not  only  by 
the  executors,  but  by  every  other  person  interested  in  the  estate,  thus  entail- 
ing, without  any  fault  on  their  part,  unusual  hardship  and  expense  on  such 
surviving  partners.    It  is  true  that  the  plaintiff  makes  certain  allegations  to 
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which  testimony  was  directed  for  the  purpose  of  showing  that  the  surviving 
partners,  by  reason  of  the  fact  that  certain  of  them  were  also  executors  under 
the  will,  were  not  the  proper  ones  to  maintain  such  an  action  for  an  account- 
in);.  But  the  difficulty  with  the  plaintiff's  position  is  that  the  evidence  did 
not  come  up  to  the  point  of  sustaininf;  any  of  the  claims  made.  She  failed  to 
establish  that  any  claim  was  made  by  the  defendants,  who  constituted  the  firm 
uf  Barnes  &  Co.,  whatever  as  to  the  assets  of  the  testator,  or  any  claim  what- 
ever which  would  entitle  her  to  pass  over  the  surrogate's  court,  and  ask  in 
this  court  for  a  settlement  of  the  accounts  of  the  executors.  It  appears  that 
as  early  as  January,  1889, — eight  months  before  this  action  was  commenced. 
— an  accountant  haid  been  employed  by  the  execiitora  at  the  request  of  the 
plaintiff,  who  had,  in  the  manner  provided  by  the  articles  of  copartnership, 
ascertained  and  lixed  the  amount  of  the  capital  and  all  the  interest  of  the  tes- 
tator in  the  business  and  assets  of  said  firm,  and  that,  after  the  plaintiff  and 
all  parties  interested  had  accepted  this  report,  the  firm  paid  to  the  executors 
the  amount  found  due,  namely,  8135,191.86;  and  that  there  was  no  claim 
made  by  the  executors  against  the  firm,  and  none  made  by  the  firm  against 
the  executors.  Upon  these  facts  being  sworn,  the  trial  court  having  passed 
adversely  upon  the  special  facts  alleged  in  the  complaint,  which  were  relied 
upon  for  the  purpose  of  clothing  Ibis  court  with  jurisdiction,  it  was  justified 
in  refusing  to  proceed  further. 

In  addition  to  the  evidence  presented  by  the  record,  the  plaintiff  sought  to 
elicit  more  in  respect  not  only  to  the  administration  of  the  estate  by  the  ex- 
ecutors, but  also  as  to  the  disposition  of  the  assets  of  the  firm  by  the  surviv- 
ing partners.  This,  because  of  its  irrelevancy  to  the  special  facts  referred  to, 
was  excluded;  and  the  exceptions  thereupon  taken  are  now  relied  upon  as 
grounds  for  reversal,  and  as  bearing  upon  that  part  of  the  judgment  which 
determines  that  the  trial  already  had  shall  be  res  adjudioata  upon  the  questions 
passed  upon.  This  portion  of  the  juiigment  presents  the  most  serious  ques- 
tion ai)0u  this  appeal.  It  is  true  the  plaintiff  was  permitted  to  present  evi- 
dence to  sustain  the  special  facts  relied  upon,  but  some  of  the  testimony  ex- 
cluded bad  a  bearing  upon  the  conduct  and  management  of  the  estate  and  of 
the  assets  of  tlie  testator  by  the  defendants.  The  inquiry  which  engrossed  the 
attention  of  the  trial  judge  was  directed  to  the  ascertainment  of  the  question 
whether  or  not  the  court  should  assume  jurisdiction;  and  it  proceeded  prop- 
erly in  that  direction  in  undertaking  to  decide  the  special  facts  upon  which 
such  jurisdiction  was  alleged  to  be  founded.  Having  concluded  that  the  court 
should  not  entertain  jurisdiction  by  reason  of  the  failure  of  proof,  it  seems  to 
us  that  the  proper  disjiosition  would  have  been,  not  to  have  dismissed  the 
complaint  on  tlie  merits,  nor  by  adjudicating  up<m  these  special  facts,  to  con- 
clude the  plaintiff  from  having  a  full  and  complete  accounting  before  the  sur- 
rogate, but  that  the  judgment  should  have  been  for  s  dismissal  of  the  com- 
plaint without  prejudice  to  any  proper  proceeding  which  the  plaintiff  might 
institute  in  the  surrogate's  court  for  an  accounting.  In  this  respect  we  think 
the  judgment  should  be  modified;  but  upon  the  other  questions  presented,  aa 
the  trial  court,  on  sufficient  and  competent  evidence,  decided  that  neither  the 
plaintiff  nor  the  executors  had  any  valid  claim  against  the  firm  of  A.  S.  Barnes 
&  Co.,  and  that  the  firm  made  no  claim  against  the  executors,  founded  on  any 
of  the  charges  in  the  complaint  or  reply,  and  that  as  nothing  remained  of 
the  controversy  but  the  ordinary  settlement  of  executors'  accounts,  the  com- 
plaint Was  properly  dismissed,  and  so  much  of  the  judgment  appealed  from 
should  be  affirmed.    No  costs  to  either  party  on  this  appeal. 

Van  Brunt,  P.  J.  The  judgment  should  contain  leave  to  proceed  before 
surrogate,  as  thus  modified,  and  I  concur  in  aflirmance. 

Patterson,  J.  With  the  modification  suggested  by  the  presiding  Justice, 
I  concur  in  affirming  the  judgment. 
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SrSTABB  V.  Heckscheb. 
(Supreme  Cirurt,  Oeneral  Term,  First  Department.    March  31, 1893.) 

I.  Canceixation  op  Dbbd— False  Repkesektations— Husband  and  Wife. 

A  married  moman  conveyed  the  land  to  her  husband's  creditor  oo  the  false  re- 
preseatation  of  hei-  husband  that  if  such  conreyauco  were  made  the  creditor  would 
advance  the  money  necessary  to  save  the  husband  from  financial  ruin ;  that  the 
giving  of  the  deed  was  a  mere  form,  and  it  would  not  be  recorded ;  and  that  the 

&roperty  would  be  reconveyed  to  her  In  a  short  time.    Held,  that  the  deed  would 
e  set  aside  at  the  suit  of  the  wife  against  the  creditor  as  procured  by  fraud,  and 
it  was  immaterial  that  the  husband  was  not  authorized  by  the  creditor  to  make 
such  representations,  and  that  the  creditor  did  not  participate  in  the  fraud. 
8.  Same— Competenot  of  Witness— Res  Qest^b. 

The  testimony  of  the  wife  as  to  what  took  place  between  her  husband  and  her- 
self at  the  conversation  wich  resulted  in  her  making  the  conveyance  was  admissi- 
ble as  part  of  the  res  gestce. 
15  N.  T.  Bupp.  737,  affirmed. 

Appeal  from  special  term,  New  York  county. 

Action  hj  Margaret  Sistare  against  Austin  Heckscher  to  set  aside  a  convey- 
EDce  on  tbe  ground  of  misrepresentation  and  fraud.  From  a  judgment  di- 
rectiug  the  reconveyance  of  tbe  property,  defendant  appeals.    Atfirmed. 

Argued  before  Van  Brunt,  P.  J.,  and  Patterson,  J. 

Janeway,  Thacher  &  Richards,  (Jas.  &,  Janeway,  at  counsel,)  for  appel- 
lant.    Israel  F.  Fisher,  (Henry  S.  Bennett,  of  counsel,)  for  respondent. 

Patterson,  J.  VTe  see  no  reason  for  disturbing  the  Judgment  here  ap- 
pealed from.  The  merits  of  the  controversy  are  decidedly  with  the  plaintiff, 
and  tbe  findings  of  the  learned  judge  in  the  court  below  aie  abundantly  sus- 
tained by  the  evidt^nce.  All  the  circumstances  surrounding  the  execution  and 
delivery  of  the  deed;  the  suddenness  of  tlie  demand  or  appeal  made  upon  the 
plaintiff  by  ber  husljand  to  rescue  iiis  Arm  from  an  impending  peril;  the  hs- 
surance  to  her  that  it  was  but  a  matter  of  form ;  the  added  representation 
that,  if  tbe  property  were  Conveyed  to  the  defendant,  money  would  be  ad- 
vanced to  aid  the  Arm  of  Sistare  &  Co.  in  extricating  thetnselves  from  em- 
barrassment; the  further  fact  that  all  the  details  for  a  transfer  of  this  property 
from  the  plaintiff  to  the  defendant  had  been  previously  arranged  by  Mr.  Sis- 
tare and  the  defendant  or  others,  under  the  advice  of  counsel  and  witliout  the 
knowledge  of  the  plaintiff,  who,  totally  ignorant  of  her  husband's  condition, 
or  what  was  in  contemplation,  was  appealed  to  while  entertaining  a  caller  at 
her  house,  taken  aside  while  ber  visitor  was  waiting,  and  tlien  induced  to  con- 
sent; and,  above  all,  so  far  from  the  purpose  of  the  transfer-being  to  secure 
the  defendant  for  advances  then  or  thereafter  to  be  made,  it  lieing  merely  to 
serve  as  security  for  or  paymept  of  an  indebtedness,  already  existing,  of  Mr. 
Sistare's  firm  to  persons  represented  by  the  defendant. — all  these  circum- 
stances and  facts  clearly  indioite  that  there  was  but  one  course  to  be  pursued 
by  the  learned  judge,  and  that  course  he  followed.  The  deed  was  obtained 
by  undue  influence,  and  in  a  certiiin  sense  by  coercion,  and  seems  to  have 
been  executed  and  delivered  under  circumstances  and  conditions  quite  similar 
to  those  in  Barry  v.  Assuranoe  8oc.,  59  N.  Y.  587,  where  an  Rssignment 
by  a  wife  of  policies  of  life  insurance  was  pronounced  to  be  invalid. 

It  is  not  material  that  tbe  defendant  did  not  authorize  tbe  husband  to  make 
the  representations,  or  procure  the  execution  of  the  deed,  in  the  manner  above 
referred  to,  or  did  uot  even  know  of  it.  The  real  question  is  as  to  what  was 
actually  done  and  said  by  Sistare  in  procuring  the  conveyance.  As  was  re- 
murkedlky  Lord  Eldon  in  the  great  case  of  Huguenln  v.  Baseley,  14  Ves.  273: 
"I  should  regret  that  any  doubt  could  t)e  entertained  whether  it  is  not  compe- 
tent to  a  court  of  equity  to  take  away  from  third  persons  the  benefits  which 
they  have  derived  from  the  fraud,  imposition,  or  undue  influence  of  others." 
Saei  also,  Whelan  y.  Whelan,  3  Cow.  537;  Bergen  v.  Vdall,  31  Barb.  9. 
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The  learned  counsel  for  the  defendant  has  strenuously  argued  that  the  fraud 
set  up  here  consisted  only  in  promissory  representations,  and  that  as  it  is  a 
wel)-settled  rule  that  a  mere  failure  to  perform  a  promise,  in  consideration  of 
wliich  land  or  other  property  has  been  transferred,  does  not  furnish  of  itself 
evidence  of  fraud  in  the  transaction,  this  suit  cannot  be  maintained.  It  is 
unnecessary  to  consider  eitlier  the  statement  made  of  the  rule,  or  its  apidica- 
tion  lo  abstract  cases;  for  we  are  fully  satisfied  in  the  case  at  bar  that  under 
all  the  proven  facts,  as  properly  found  by  the  court  below,  justice  requires 
this  conveyance  to  be  set  aside;  that  Mrs.  Sistare  did  not  intend  to  convey  ber 
property  to  pay  or  secure  her  husband's  past-due  debts  and  obligations,  or 
those  of  the  tirni  of  which  he  was  a  member;  and  that  the  controlling  influ- 
ence of  her  husband  over  her,  at  the  time  and  under  the  circumstances  of  the 
execution  of  the  deed,  makes  out.  with  the  otlier  facts  above  referred  to,  a 
proper  case  for  relief. 

There  are  exceptions  in  the  record  raising  other  questions,  but  it  is  unnec- 
essary to  consider  them  in  detail.  The  objection  to  the  admission  of  the  tes- 
timony of  the  plaintiff  as  to  what  took  place  between  ber  husband  and  her- 
self at  the  conversation  of  March  15th  was  properly  overruled.  It  was  part 
of  the  res  gestae,  and  thus  admissible.  Polts  v.  Hart,  99  N.  Y.  168,  1  N.  £. 
Kep.  605.    The  judgment  must  be  aiBrmed,  with  costs. 


Blaceman  v.  Rilet. 
f Sfupreme  Court,  Oenerol  Term,  Tint  Department    March  81, 1893.) 

EvisEiTCB— Deeds— Copt  of  Rboord. 

Colonial  Act  Oct.  30,  17IU,  i  4,  provides  that  transcript*  of  oonvavanoas  of  land 
thereafter  executed,  beine  duly  acknowledged  and  recorded^hall  oe  aa  effeotaal 
in  evidence  as  it  the  originals  were  produced.  Act  1771  (3  Van  Schaick's  Laws, 
pp.  611,  612)  recites  the  ancient  practice  of  recording  deeda  upon  the  previous  ao- 
knowledgment  of  the  grantors,  or  proof  by  subscribing  witnesses  thereto;  and 
section  4  provides  that  no  conveyance  shall  thereafter  be  recorded  unless  acknowl- 
edged by  the  grantor,  or  proved  by  one  of  the  subseribing  witnesses,  or,  if  they  be 
dead,  by  proof  of  their  handwriting.  Act  Feb.  26,  1788,  provides  that  deeds,  to  bo 
entitled  to  record  or  to  be  read  in  evidence,  must  be  acknowledged  by  the  parties 
thereto,  or  proved  by  one  or  more  of  the  subscribing  witnesses ;  and  Act  Jan.  SS, 
1811,  %  1,  (Rev.  LawsJSlS,  c.  97,  j  6,)  provides  that  a  sworn  copy  (in  the  Revision, 
a  copy  of  the  record  certified  by  tbe'clerk)  of  any  conveyance  executed  prior  to 
July  4, 1776,  and  acknowledged  or  proven  according  to  law,  shall  have  the  same 
effect,  as  evidence,  as  the  original.  Held,  that  neither  the  act  of  1710,  nor  tbe  an- 
cient practice  as  evidenced  by  the  subsequent  statutes  referring  tberoto,  author- 
izes the  admission  in  evidence  of  a  certified  copy  of  the  record  of  a  paper  purporv 
'  Ing  to  be  a  deed  dated  April  2S,  1759,  signed  by  the  grantor  and  two  subscribing 
witnesses,  and  recorded  December  10,  1761,  upon  an  alUdavit  by  the  scrivener  to 
the  effect  that  he  saw  the  grantor  sign,  seal,  and  deliver  the  same,  and  that  the  sub- 
scribing witnesses  signed  their  names  in  bis  presence. 

Appenl  from  judgment  on  report  of  a  referee. 

Ejectment  by  John  E.  Biackman  against  Charles  Klley.  Judgment  for  de- 
fendant.   Plain  tiff  appeals.     Affirmed. 

Argued  before  Van  Bkunt,  P.  J.,  and  Patterson  and  O'Brikn,  JJ. 

Charles  Haldane,  {George  Hoadlp,  Charle*  Haldane,  and  F.  R.  Minrath, 
of  counsel,)  for  appellant.  Edwin  T.  Hioe,  {Henry  H.  Andertan  and  &eo. 
Welwood  Murray,  of  counsel,)  for  respondent. 

Van  Brunt,  F.  J.  This  action  was  brought  to  recover  possession  of  a 
parcel  of  land  on  the  north-east  corner  of  Fifty-Third  street  and  Broadway,  in 
the  city  of  Xew  York.  It  was,  prior  to  1869,  in  the  Blooraingdale  road,  which 
WHS  discontinued  and  closed  as  a  street  by  proceedings  taken  in  tfaftt  year; 
and  shortly  thereafter  one  Adolpb  Rusch,  through  whom  the  defendant  claims 
title,  went  into  possession  of  the  same,  it  abutting  upon  land  belonging  to 
u'.m,  and  the  said  liusch  and  his  grantees  have  ever  since  remained  in  pos- 
session of  the  same,  and  the  defendant  is  now  in  such  possession.    The  plain- 
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tiff's  c!Hiin  to  title  of  the  premises  in  question  dej.en  Is  upon  an  alleged  deed 
dated  tl)f  23d  of  April,  1759,  executed  by  Cornelius  Cosine  to  bis  son  Cor- 
nelius Cosine,  Jr.,  and  Balm  Johnson  Cosine.  This  deed  was  attempted  to 
be  proved  by  the  production  of  a  record  from  the  office  of  the  register  of  the 
county  of  New  York,  and  also  by  a  certified  copy  of  such  record.  It  appe-irs 
from  the  records  of  conveyances  in  said  register's  olllce,  and  from  a  certified 
copy  from  such  records,  tbsit  on  the  lOlh  of  December,  1761,  in  Liber  30  of 
Conveyances,  there  was  recorded  a  paper  which  purported  to  have  been  ex- 
ecuted by  said  Cornelius  Cosine.  This  instrumetit  purported  to  have  been 
signed,  sealed,  and  delivered  in  the  presence  of  two  subscribing  witnesses, 
and  the  only  proof  of  its  execution  was  an  affidavit  attached  thereto,  as  fol- 
lows: 

"C«y  of  Neto  Tork—ta.:  Thomas  Clement,  of  the  city  of  New  York, 
scrivener,  raaketh  oath  that  he  wrote  the  within  instrument  as  a  clerk,  and 
was  present  and  saw  the  within-named  Cornelius  Cosine,  Sr.,  sign,  seal,  tnd 
deliver  the  within  instrument  as  his  act  and  deed,  for'the  uses  therein  men- 
tioned, and  that  lie  saw  at  the  same  time  the  within-named  Nathaniel  Holmes 
and  Henry  Green  sign  their  names  as  witnesses  thereto,  in  the  presence  of 
the  said  Cornelius  Cosine,  and  also  of  this  deponent,  and  further  this  depo- 
nent saitb  not.  Thos.  Clement. 

"Sworn  the  9th  day  of  Becember,  1761,  before  me, 
"William  Smith." 

Then  follows  a  certiBcate  signed  by  said  Smith,  as  follows: 

"Be  it  remembered  that  on  the  ninth  day  of  December,  in  the  year  of  oar 
Lord  one  thousand  and  seven  hundred  and  sixty-one,  personally  appeared  be- 
fore me,  William  Smith,  Esq.,  one  of  his  majesty's  council  for  the  province 
of  New  York,  the  above-named  Thomas  Clement,  of  the  city  of  New  York, 
scrivener,  and  made  the  affidavit  above  mentioned;  and  I,  having  perused 
the  within  written  instrument,  and  finding  therein  no  razures  or  interlinea- 
tions, do  allow  the  same  to  be  recorded  and  to  lake  effect  as  the  law  requires. 

"W  M.Smith." 

The  referee  excluded  this  record,  upon  the  ground  that  the  deed  Of  which 
it  purported  to  lie  a  copy  had  never  been  executed  so  as  to  entitle  it  to  be 
recorded,  and  such  record  to  be  admitted  in  evidence.  The  only  statute  which 
appears  to  have  been  in  existence  in  respect  to  the  effect  of  the  record  of 
deeds,  conveyances,  and  writings  relating  to  the  title  or  property  in  lands  at 
the  time  of  the  date  and  record  of  the  alleged  deed  in  question  seems  to  be 
section  4  of  an  act  psissed  by  the  governor,  council,  and  assembly  of  the  col- 
ony of  New  York,  on  the  30th  of  October,  1710,  which  section  reads  as  fol- 
lows: "That  all  and  every  deed  or  deeds,  coiive3'ance  or  conveyances,  and 
writings,  relating  to  the  title  or  property  of  any  lands,  messuages,  tenements, 
or  hereditaments  within  this  colony,  which  have  been  already  or  shall  be 
hereafter  executed,  being  duly  acknowledged  and  recorded  in  the  secretary's 
office  of  said  colony,  or  in  the  county  records  where  such  lands  are  situate 
and  being,  such  deed  or  writing  so  recorded,  or  transcript  thereof,  shall  be 
good  and  effectual  evidence  In  any  court  of  record  within  this  colony,  to  all 
intents  and  purposes  as  if  the  original  deed  or  deeds,  conveyance  or  convey- 
SDces,  and  writings,  was  or  were  produced  and  proved  in  court." 

The  language  of  this  section  seems  to  refer  entirely  to  instruments  whose 
execution  had  been  directly  acknowledged  by  the  grantor,  but  it  would  ap- 
pear that,  by  judicial  extension,  the  section  was  made  to  apply  to  convey- 
ances which  had  been  duly  recorded,  whether  their  execution  by  the  grantors 
had  been  proved  or  acknowledged.  Hunt  v.  Johnson,  19  N.  Y.  279;  Van 
Cortlandt  v.  Tozer,  17  Wend.  3^.  The  question  then  raised  is  as  to  bow,  at 
the  time  of  the  alleged  execution  of  this  instrument,  a  deed  could  be  proved 
so  as  to  entitle  it  to  record.  It  has  been  stated  in  the  case  of  Doe  v.  Roe,  1 
Johns.  Cas.  402,  although  the  question  was  not  properly  up  for  adjudication. 
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that  a  cei  tiOt^  copy  of  this  alleged  record  was  neither  a  record  nor  a  copy  of 
a  deed.  It  is  urged  upon  tlie  part  of  the  appellant  that  this  adjudication, 
however,  cannot  prevail  In  consequence  of  what  subsequently  transpired  in 
the  litigations  between  the  parties  upon  the  question  of  the  title  to  this  prop* 
erty.  i3ut  we  think  that  a  decision  of  tbequestion  involved  need  not  l>e  iMised 
upon  any  such  uuthority.  as  the  fact  that  execution  of  conveyances  could  only 
be  establishr-d  by  acknowledgment  of  the  grantors,  or  proof  made  by  one  of 
the  subscribing  witnesses  before  certain  officers,  seems  to  be  recognized  by 
legislation  and  decision.  On  the  16th  of  February,  1771,  an  act  was  passed 
to  confirm  certain  ancient  conveyances,  and  directing  the  manner  of  proving 
deeds  to  l>e  recorded.  It  must  be  borne  in  mind  tliat  tip  to  this  time  there 
had  been  no  legislation,  except  the  act  above  referred  to  of  1710,  giving  any 
effect  to  the  record  of  a  deed.  The  act  of  1771  commenced  with  the  following 
preamble:  "Whereas,  It  has  been  an  ancient  practice  in  tliis  colony  to  record 
de&s  concerning  real  estates  upon  the  previous  acknowledgment  of  the  gran- 
tors, or  proof  made  by  one  of  tlie  subscribing  witnesses  of  the  execution  of 
the  instruments  before  a  member  of  liis  majesty's  council,  a  judge  of  the  su- 
preme or  county  court,  or  a  master  in  chancery,  and  sometimes  before  a  jus* 
tice  of  the  peace,  *  *  «  the  purcliasers  whereof,  and  those  holding  un- 
der them,  ought  to  be  secured,  l>oth  in  law  and  equity,  against  the  respective 
grantors,  their  heirs  and  assigns."  And  tlie  fourtli  section  of  the  act  read; 
as  follows:  "That  no  conveyance  of  lands,  executed  after  the  publication 
liereof,  shall  be  recorded  in  any  of  the  public  ofBces,  unless  the  same  be  duly 
acknowledged  by  the  grantor,  or  proved  by  one  of  the  sutncribing  witnessexs 
and  if  tlie  grantor  aud  witnesses  be  dead,  without  jtroot  of  the  handwriting 
of  tbe  grantor  or  grantors  or  one  of  the  witnesses,  before  one  of  his  majesty's 
•council,  a  judge  of  the  supreme  court,  a  master  in  chancery,  or  one  of  tbe 
judges  of  the  inferior  court,  other  than  mayors'  courts,  for  the  county  where 
the  laiuis  granted  lay,  who  are  hereby  declared  to  have  lawful  authority  to 
take  the  same,  in  the  manner  which  hath  been  anciently  anc)  constantly  used, 
■H  certificate  of  which  acknowledgment  or  proof  is  to  be  indorsed  on  tbe  deed 
«f  conveyance." 

It  will  Iw  seen,  upon  a  consideration  of  this  preamble,  that  the  only  ancient 
practice  in  the  colony  referred  to  was  that  of  recording  deeds  upon  the  pre- 
vious acknowledgment  of  the  grantors,  or  proof  made  by  one  of  the  subscrib- 
ing witnesses  to  the  execution  of  the  instrument  before  certain  officers,  and 
that,  in  the  opinion  of  the  legislative  body,  it  would  seem  there  was  no  legis- 
lative authority,  up  to  this  time,  even  for  the  record  of  sudi  instruments,  un- 
•doubtedly  referring  to  those  which  were  proved,  and  not  directly  acknowl- 
edged; because  the  stated  purpose  of  the  legislation  was  to  secure  persons 
holding  under  such  deeds  against  any  claim  which  tlie  grantors  under  such 
-deeds,  or  their  heirs  or  assigns,  might  make.  This  view  is  reinforced  by  the 
observations  of  the  chancellor  in  Van  Cortlandt  v.  Tozer,  20  Wend.  ^26,  in 
which  be  remarked  as  follows:  "Although  the  act  of  1710  speaks  oaly  of 
■deeds  duly  licknowledged,  tbe  recital  in  the  act  of  1771  shows  that  the  prac- 
tical construction  of  the  former  act  had  been  to  allow  deeds  to  be  recorded 
which  had  been  duly  proved  by  a  subscribing  witness,  as  well  as  those  which 
bad  been  actually,  acknowledged  by  tlie  Krantor  in  person."  It  certainly 
could  not  have  been  tbe  practice  to  permit  deeds  of  real  estate  to  be  offered 
in  evidence  upon  slighter  proof  than  obtained  in  respect  to  other  sealed  in> 
struraents,  and  the  rule  in  respect  to  the  necessity  of  the  production  of  the 
subscribing  witness,  where  there  was  one  to  a  seated  instrument  in  order  that 
it  migbt  be  received  in  evidence,  is  spoken  of,  in  decisions  made  as  early  as 
1808,  as  a  long-settled  and  familiar  rule.  In  the  case  of  Fox  v.  Reil,  3  Johns. 
477,  it  was  held,  in  1808,  that,  where  there  is  a  subscribing  witness  to  a  bond, 
proof  of  confession  by  th«  ot>llgor  is  not  suflSeient,  but  the  witness  must  1m 
produced,  or^  in  case  be  is  dead  or  vut  of  the  Btai«i  his  handwritiag  must  b» 
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proved;  Chief  Justice  Kbnt  stating  the  rule  to  be  aa  follows:  "Here  we  are 
oertain^  oondoded  by  an  ancient  and  uniform  rule,  that  when  the  defend* 
•nt  baa  Bot  acknowledged  his  deed  before  a  competent  public  officer,  or  baa 
not  expressly  agreed  to  admit  it  in  evidence  upon  the  trial,  but  hiis  put  him- 
self upon  his  plea  of  non eat  fcKtum,  tlie  plaintiff  must  produce  tlie  sutNicrib- 
iog  witness,  und  give  the  defendant  the  benefit  of  an  investigation  of  the  cir- 
cumstances atteniiiug  the  execution  of  the  deed. "  The  same  rule  was  ap|  lied 
in  the  case  of  Htnry  v.  Bishop,  2  Wend.  576,  where  it  was  attempted  to  prove 
the  execution  of  a  seiiled  instrument  by  the  testiniuuy  of  a  person  who  was 
present  at  the  execution  of  the  paper,  and  saw  the  oiher  witness  sign  it,  but 
did  not  subscribe  bis  own  name  aa  a  witness  until  tlie  case  had  been  called 
lor  trial.  It  is  true  that  this  decision  was  maile  as  late  as  the  year  1827,  but 
still  it  recognizes  the  rule  which  was  stated  by  Cliief  Justice  Kent  in  18U8 
to  have  long  prevailed. 

It  cannot  be  that  a  record  of  an  instrument  can  be  admitted  in  evidence 
where  the  execution  of  the  instrument  upon  tlie  face  of  the  record  appears  to 
have  been  proved  in  a  manner  which,  if  the  original  instrument  had  been  pro- 
duced, would  have  excluded  it  from  evidence;  and  the  fact  that  this  was  the 
method  in  which  the  execution  of  sealed  instruments  could  be  proved  is  rec- 
ognized by  the  act  of  February  26, 1788,  which  is  as  follows:  "  All  and  every 
deed  and  deeds,  conveyance  and  conveyances,  and  writings  whatsoever,  re- 
lating to  the  title  or  properly  of  any  messuages,  lands,  tenements,  or  heredita- 
ments within  this  state,  heretofore  executed  or  hereafter  to  be  executed,  be- 
ing duly  acknowledged  by  the  party  or  parties  executing  the  same,  or  duly 
proved  by  one  or  more  of  the  subscribing  witnesses  to  the  execution  thereof, 
and  recorded  in  the  office  of  the  clerk  of  the  county  in  which  such  lands  are 
situated,  shall  and  may  be  read  as  evidence,  in  any  court  in  this  state,  with- 
out further  or  other  proof  of  the  execution  thereof;  and  the  record  thereof, 
or  a  transcript  of  the  same,  shall  and  may  be  given  and  received  in  evidence. " 
On  Uie  29th  of  January,  1811,  an  act  was  passed,  the  first  secUon  of  which  is 
in  the  following  words:  "The  record  of  any  conveyance  relating  to  any  lands 
or  tenements  within  this  state,  executed  previous  to  the  4th  of  July  in  the 
year  1776,  and  acknowledged  or  proven  according  to  law,  and  recorded  in  the 
office  of  the  clerk  of  any  of  the  counties  within  the  late  colony  of  New  York, 
or  a  sworn  copy  of  such  record,  shall  be  evidence  in  any  court  of  law  or  eq- 
uity, in  the  same  manner  as  the  original  conveyance  would  be  if  produced 
and  proven."  This  language  was  substantially  incorporated  in  the  revision 
of  the  hiws  of  the  state  of  New  York  made  in  1813,  (chapter  97.  §  6.)  "a copy 
of  such  record,  certified  by  my  such  clerk,"  being  substituted  for  the  words, 
"a  sworn  copy  of  such  record." 

It  is  suggested  by  the  learned  counsel  for  the  appellant  that  the  change  of 
language  in  the  act  of  1813  from  that  contained  in  the  statute  of  1788  was 
unnecessary,  if  the  act  of  1813  only  authorizes  proof  by  subscribing  witnesses. 
But  it  wUl  be  observed  that  the  act  of  1811,  which  was  incorporated  ia  the 
act  of  1813,  was  passed  for  an  entirely  di&erent  purpose  than  that  suggested. 
It  was  for  the  purpose  of  validating  the  record  of  deeds  of  lands  which  had 
not  been  recorded  in  the  office  of  the  clerk  of  the  county  in  which  such  lands 
were  situated;  which  seems  to  have  been  a  practice  which  had  grown  up,  and 
which  was  not  distinctly  recognized  by  any  of  the  statutes  theretofore  passed. 
But,  even  if  this  were  not  so,  the  legislation  cannot  be  held  to  have  author- 
ized the  introduction  in  evidence  of  copies  of  instrumenls  which,  if  the  instru- 
ments themselves  had  been  produced,  proven  in  the  manner  specified  in  the  rec- 
ord, they  could  not  have  been  offered  in  evidence.  The  language  of  the  stat- 
ute is,  "proven  according  to  law,"  and  the  most  liberal  interpretation  of  this 
language  could  only  extend  it  to  the  case  of  instruments  which  bad  been 
proved  according  to  a  usage  which,  by  its  long  continuance,  had  obtained  the 
sanctity  of  law.  None  of  the  cases  cited  by  the  learned  counsel  for  the  ap- 
pellant seem  to  militate  against  the  views  hereinbefore  expressed.    In  the 
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case  of  Tar-ltHon  v.  Schoonmdk-er,  2  Johns.  230,  (decided  in  1807,)'  tbe  validity 
of  tlie  deed  was  established  by  an  acknowledgment  before  a  proper  officer  by 
one  of  tbe  grantors,  all  of  whom  were  trustees,  and  he  the  only  sarvivor.  In 
the  CHse  of  Jachson  v.  GilchrUt,  15  Johns.  89,  the  deed  was  duly  acknowl- 
edged, but,  the  grantor  being  B,feme  covert,  it  was  claimed  to  be  void  because 
the  cerlificale  did  not  contain  a  statement  that  a  private  examination  of  the 
wife  bad  been  made;  and  it  was  held,  in  favor  of  a  party  who  had  been  long 
in  possession,  that  as,  at  the  time  the  acknowledgment  was  taken,  there  wa.<i 
no  act  requiring  the  fact  of  this  private  examination  to  be  stated  in  the  cer- 
tificate of  acknowledgment,  it  might  be  presumed  io  have  been  mside  after 
such  a  lapse  of  time.  Attention  is  called  to  the  language  of  tbe  chancellor 
in  the  case  of  Van  CorUarult  v.  Tozer,  20  Wend.  428.  But  it  will  be  observed 
that  that  language  was  used  in  respect  to  a  deed  which  had  been  proved  by 
a  subscribing  witness,  and  thus,  under  the  ordinary  rules  of  evidence,  en- 
titled to  be  received. 

Our  attention  has  been  called  to  no  adjudication  in  respect  to  the  admis- 
sion of  copies  of  the  records  of  deeds  which  can  form  any  basis  for  the  receipt 
in  evidence  of  the  record  in  question.  The  discussion  has  chiefly  arisen  upon 
the  question  whether,  prior  to  certain  dates,  the  records  of  deeds  proven  by 
subscribing  witnesses  could  be  received  in  evidence;  and  throughout  tbe  dis- 
cussion it  seems  to  have  been  conceded  that  the  rule  was  imperative  that  a 
deed  or  instrument  under  seal,  to  be  received  in  evidence,  must  be  acknowl- 
edged  by  at  least  one  of  the  parties  to  the  instrument,  the  others  being  dead, 
or  proven  by  a  8al)scribing  witness;  and  in  more  than  one  case  has  it  been 
held  that  tbe  evidence  of  a  party  who  claims  to  have  been  standing  by  at  the 
time  of  the  execution  of  the  instrument  was  not  sufficient  to  prove  the  same, 
without  proof  of  the  death  of  or  Inability  to  procure  the  subscribing  witness. 
It  seems  to  us,  therefore,  upon  an  examination  of  the  statutes  and  decisions 
interpreting  the  practice  and  usages  existing  at  the  time  of  the  execution  of 
the  deed  in  question,  although  such  practice  was  exceedingly  loose  and  varied, 
that  tl)e  title  of  a  party  in  possession  should  never  be  disturbed  by  the  intro- 
duction of  the  record  of  an  instrument  which  has  not  been  proveil  in  the 
manner  apparently  recognized  by  the  practice  prevailing  at  the  time  of  its 
execution.    Tbe  judgment  should  l)e  affirmed,  with  costs. 

• 

O'Bbibn,  J.,  concurs  in  result     Patterson,  J.,  concurs. 


Hall  v.  Roberts  et  ft. 
(5{iprem«  Court,  Oaieral  Term,  first  Department.    March  81, 1892.) 

L  PLSASmO  AND  Pboop— Vabiano*. 

In  an  action  to  recover  980,000,  to  be  paid  to  plainttfl  out  of  the  proceeds  of  sale 
of  a  certain  ship,  plaintiff  alleged  that  defendants'  testator  promised  to  notify 
plaintiff  of  tlie  sale,  and  pay  tbe  $30,000  within  10  days  after  the  notification.  The 
court  held  that  tbe  statute  of  limitations  would  only  begin  to  run  from  the  time  of 
such  notification.  In  a  second  trial  of  tbe  action  there  was  a  variance  between  tbe 
complaint  and  the  proof  in  that  no  particular  time  was  shown  in  which  the  notice 
after  sale  WHS  to  be  given.  Held  immaterial,  the  principle  and  applioaUon  of  the 
decision  remaining  tbe  same. 

i.  Witness— Competency — Tkansactios  with  Deceased  Person. 

Testimony  by  plaintiff  that  he  had  never  heard  of  the  sale  of  the  vessel  from  any 
source  until  1^7  was  equivalent  to  permitting  him  to  testify  that  he  had  never  re- 
ceived any  such  notification  from  defendants'  testator  during  his  life-time,  and 
therefore  within  Code  Civil  Proc.  S  S^i*,  prohibiting  a  party  to  an  action  from  tes- 
tifying in  his  own  behalf  against  the  administrator  of  a  decedetit  "concerning  a 
personal  transaction  with  such  decedent. " 

8.  Patment— Prbsdmption  from  Lapse  of  Time— Instructions. 

The  presumption  of  payment  arising  from  lapse  of  time  is  not  conclusive,  bnt  Is 
a  presumption  of  fact  capable  of  rebuttal ;  therefore  the  court  erred  in  refusing  re- 
quests which  were  so  drawn  as  to  leave  to  tho  jury  the  determination  of  the  ques- 
tion whether  such  presumption  was  justified  by  the  facts  of  the  ease. 
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Exceptions  from  circait  court,  New  York  county. 

Action  hj  Williiim  M.  Hall  against  Susan  L.  Roberts  and  others,  executors 
of  Marsluill  O.  Roberts,  deceased.  There  was  a  verdict  for  plaintifT,  and  de- 
fendants move  for  a  new  trial  on  exceptions  ordered  to  be  beard  in  the  first 
instance  at  general  term.    Exceptions  sustained. 

For  former  report,  see  12  N.  Y.  Supp.  480. 

Argued  before  Van  Brumt,  P.  J.,  and  O'Brien,  J. 

Vandei-pod,  Cuming  A  Goodwin,  {Almon  Goodwin  and  John  Yard,  of 
counsel,)  for  appellanto.  Jamet  K.  AverUl,  {Geo,  F.  Belts,  of  counsel.)  for 
respondent. 

O'Brien,  J.  This  case  has  previously  been  before  this  court  on  an  appeal 
by  the  plHintifl  from  a  judgment  against  him,  which  was  reversed  and  a  new 
trial  ordered.  Hall  v.  Roberts,  (Sup.)  12  N.  Y.  Supp.  480.  That  decision, 
so  far  as  it  may  be  applicable  to  the  farts  presented  upon  the  trial,  is  con- 
trolling, regardless  of  wbHt,  if  the  questions  were  presented  for  the  first  time, 
would  be  the  individual  views  of  the  members  of  this  general  term.  The  ac- 
tion is  brought  upon  the  following  instrument  under  seal,  which  is  alleged 
in  the  complaint  to  have  been  executed  by  Marshal  O.  Roberts  and  delivered 
by  him  to  the  plaintiff  for  a  good  and  valuable  consideration: 
*  "Know  all  men  by  these  presents,  that  I,  Marshall  O.  Roberts,  of  the  city, 
county,  and  state  of  Kew  York,  hereby  acknowledge  myself  indebted  to  Will- 
iam M.  Hall,  of  Brooklyn,  Kings  county,  and  state  of  New  York,  in  tlie  sum 
of  thirty  thousand  dollars,  which  amount  will  be  due  and  payable  to  the  said 
Hall,  bis  heirs,  executors,  or  assigns,  when  the  steam-ship  Illinois,  of  twenty- 
five  hundred  tons  burthen,  which  is  in  the  market,  shall  be  disposed  of  by 
sale,  gift,  or  loss,  and  which  la  held  by  me  to  seU  and  dispose  of,  and  from  the 
proceeds  to  pay  said  Hall  the  amount  above  named.  And  it  is  agreed  and 
understood  between  the  aforesaid  Roberts  and  Hall  that  neither  the  whole 
nor  any  part  of  the  alwve  sum  of  thirty  thousand  dollars  will  be  due  or  pay- 
able until  a  sale  and  transfer  of  the  said  steam-ship  Illinois  is  perfected,  in 
wi)ich  event  I  hereby  promise  and  agree  to  notify  said  Hall  of  her  disposal, 
and  within  ten  days  thereafter  pay  the  full  amount  in  tl\e  lawful  currency  of 
the  United  States  as  stipulated  above. 

"Marshall  0.  Roberts.    [Seal.] 

"Witness:    Theodore  E.  Tomlinson. 

"New  York,  February  10,  1864." 

The  making  of  this  agreement  is  denied  by  the  defendants.  The  complaint 
furtlier  alleges,  and  the  answer  admits,  the  death  of  Roberts  on  September  11, 
1880,  and  the  qualiflcation  of  the  defendants  as  executors  on  October  8,  1880; 
that  the  said  steam-ship  Illinois  was  sold  and  transferred  by  said  Roberts  on  or 
about  the  29th  of  October,  1864,  but  that  the  plaintiff  did  not  learn  of  such  sale 
»nd  transfer  until  on  or  about  the  10th  day  of  November,  1887 ;  that  saidRoberls 
did  not  notify  the  plaintiff  of  such  sale  during  his  life-time;  that  the  said  sum 
of  830,000  has  not  been  paid;  and  that  the  defendants  are  indebted  to  the 
plaintiff  in  tlie  sum  of  830,000,  and  interest,  and  demands  judgment  accord- 
ingly. The  trial  upon  the  evidence  presented  resulted  in  a  verdict  in  favor 
of  the  plaintiff  in  the  sum  of  877,365.  To  secure  a  reversal  of  the  judgment 
the  appellants  rely  upon  three  principal  grounds,  which  may  be  staled  as 
follows:  First,  the  statute  of  limitations;  second,  admissions,  over  the  objec- 
tion of  the  defendants,  of  incompetent  evidence  and  evidence  of  transactions 
between  the  plaintiff  and  the  deceased,  contrary  to  the  provisions  of  the  Code; 
and,  third,  a  refusal  to  charge  as  requested  in  regard  to  the  presumption  of 
law  and  fact  arising  from  the  long  lapse  of  time  in  favor  of  the  payment  or 
other  discharge  of  the  written  obligation  sued  upon. 

Considering  these  in  their  order,  as  we  Imve  already  stated,  being  controlled 
by  the  former  decision  of  this  general  term,  we  are  of  opinion  that  under  that 
v.l8N.Y.8.no.7 — ^31 
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decision  as  applied  to  the  facts  now  proven  the  statute  of  limitations  is  not 
H  bar.  It  was  therein  held,  construing,  it  Is  true,  the  instrument  hereinbefore 
set  forth  in  full,  that  the  money  was  neither  due  nor  payable  until  the  ex- 
piration of  10  days  aftef  the  plaintiff  had  received  notice  of  the  sale  of  tlie 
vessel,  and  tliat  the  statute  of  limitations  had  not  begun  to  run  until  tlie 
plaintiff  ascertained,  in  1887,  that  the  vessel  had  been  sold.  Much  stress,  in 
the  opinion,  was  placed  upon  that  part  of  the  instrument  by  which  Bolierls 
l>ound  liimself  to  notify  the  plaintiff  of  the  sale  of  the  vt'ssel,  and  within  10 
days  thereafter  to  pay  the  full  amount,  and  while  we  are  not  now  considering 
what  was  alleged  in  the  complaint,  but  what  was  proven  upon  the  trial,  yet 
I  thinls  we  sliali  reach  the  conclusion  that  tliough  there  is  a  variance  between 
the  alienations  of  the  complaint  and  the  proof,  it  does  not  change  the  princi- 
ple upon  which  the  former  adjudication  as  to  the  statute  of  limitations  was 
founded.  The  witnesses  Winsluw  and  Nwyden,  who  alone  gave  secondary 
evidence  as  to  the  terms  of  the  agreement,  (the  instrument  itself  liavingbeen 
lost,)  did  not  testify  as  to  any  time  after  the  sale  of  the  vessel  within  which 
Koberts  agreed  to  notify  the  plaintiff  or  pay  the  money,  yet  both  of  them  did 
testify  that  Koberts  agreed  to  notify  and  pay  the  plaintiff  when  the  vessel  was 
sold.  Although,  therefore,  prominence  was  given  to  the  lO-days  require- 
ment in  the  former  decision,  its  reasoning  applies  with  equal  force  to  "notiS- 
cation"  if  the  10-day  clause  is  omitted.  As  is  there  stated,  the  statute  of 
limitations  had  not  begun  to  run  at  most  until  Mr.  Hall  ascertained,  nam°iy, 
in  1887,  that  the  vessel  had  been  sold,  the  obligation  to  give  notice  letting 
upon  Mr.  Roberts  and  his  representatives.  It  will  thus  be  seen  that  in  the 
former  decision,  as  in  the  proof  offered  here,  there  were  two  elements  or  in- 
cidents that  were  controlling;  one  that  Roberts  would  hold  the  ^0,000  of  the 
proceeds  of  the  Illinois  when  sold,  and  the  other  that  iie  would  notify  Hall  of 
the  sale. 

Tlie  second  ground  relied  upon  relates  to  exceptions  taken  by  the  defend- 
ants to  the  admission  of  certain  evidence.  We  seriously  question  whether 
the  plaintiff  should  have  been  allowed  to  testify  that  he  showed  the  alleged 
agreement  to  one  Stttrr,  who  was  subsequently  allowed  to  testify  that  the 
name  of  Rot)erts  was  signed  to  that  paper,  although  Starr  admitted  he  was 
not  familiar  with  Koberts'  handwriting,  as  such  testimony  at  least  tended  to 
establish  the  contract  or  agreement  between  the  piaiiitiff  and  the  deceased 
Koberts,  which  would  seemingly  be  controlled  by  section  829  of  the  Code. 
But  the  objection  talcen  to  the  testimony  permitting  the  plaintiff  to  state  that 
tlie  first  he  heard  from  any  source  of  the  sale  of  the  vessel  was  in  the  year 
1887,  seven  years  after  Roberts'  death,  was  clearly  well  founded ;  for  section 
829  not  only  prohibits  direct  testimony  of  the  survivor  as  to  a  personal  trans- 
action, but  also  any  attempt  by  indirection  to  prove  a  like  transaction.  In 
Clift  V.  Mosea,  112  N.  Y.  426,  20  K.  £.  Rep.  S92,  the  rule  is  thus  stated: 
"It  has  been  held  with  general  uniformity  that  the  section  prohibits  not  only 
direct  testimony  of  the  survivor  that  a  personal  transaction  did  or  did  not 
take  place,  and  what  did  or  did  not  occur  between  the  parties,  but  also  every 
attempt  by  indirection  to  prove  the  same  thing,  as  by  negativing  the  doing 
of  a  particular  thing  by  any  other  person  than  the  deceased,  or  by  disconne^ 
■ing  a  particular  fact  from  its  surroundings  and  permitting  the  survivor  to 
testify  to  what  on  its  face  may  seem  an  independent  fact,  when  in  truth  it 
had  its  origin  in  or  directly  resulted  from  a  personal  transaction." 

The  testimony  given  by  the  plaintiff  that  he  had  never  beard  of  the  sale  of 
the  vessel  from  any  source  until  1887  was  equivalent  to  permitting  him  to 
testify  that  he  had  never  received  any  notification  from  Koberts  during  his 
life-time,  which,  if  he  bad  attempted  to  prove  directly,  would  have  been 
clearly  inadmissible,  and  within  the  inhibition  of  the  Code. 

As  to  the  third  ground  relied  upon,  namely,  the  refusal  of  the  learned  trial 
iudge  to  charge  certain  requests  of  the  defendants,  we  think  that  the  excep- 
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tions  to  certain  of  the  refasala  were  good,  and  entitled  the' defendants  to  a 
new  trial.  It  is  unnecessary  for  us  to  notice  all  of  these  requests,  ns  thej  are 
of  the  same  general  character,  liavinj;  relation  to  the  rule  of  law  in  regard  to 
what  presumptions,  if  any,  arise  by  lapse  of  time. 

For  the  purposes  of  this  appeal,  although  there  were  many  of  these  requests, 
we  shall  refer  to  two  only,  namely,  the  first  and  second,  which  will  enable  us 
to  call  attention  to  the  distinction,  which  seems  to  have  been  lost  sightof,  be- 
tween presumptions  of  law  and  presumptions  of  fact,  and  the  bearing  of  this 
distinction  upon  the  facts  presented  upon  this  appeal.  They  are  as  follows: 
"First.  After  a  lapse  of  20  years  the  law  presumes  the  payment  of  bonds 
and  judgments  and  the  due  execution  of  covenants  and  agreements.  Second. 
In  the  present  case,  more  than  20  years  having  elapsed  after  the  sale  of  the 
steam-ship  Illinois,  and  before  the  commencement  of  this  action,  the  law  pre- 
sumes that  the  obligation  of  the  dffendunts'  testator,  Marshall  O.  Uoberts,  if 
any  there  ever  was,  has  been  performed,  which  presumption  unrebutted  is 
conclusive."  The  first  of  these  requests  was  clearly  unobjectionable.  The 
second  asked  for  a  presumption  of  law,  and  therefore  was  properly  re- 
fused. This,  however,  and  similar  requests,  were  so  framed  as  to  give  the 
defendants  the  benefit  of  the  presumption  of  fact  which  arose  from  the 
lapse  of  time.  The  learned  (rial  judge  based  his  refusal  to  charge  such  prop- 
ositions so  as  to  give  the  defendant  the  benefit  of  the  presumptions  ux>on 
the  former  decision  of  the  general  term.  That  decision,  as  we  read  it,  had 
reference  only  to  the  statute  of  limitations,  and  did  not  decide  anything  as  to 
the  rule  of  presumptions,  which  was  the  one  the  defendants  sought  by  their 
requests  to  invoke.  The  statute  and  the  rules  of  presumption  are  two  sepa- 
rate and  distinct  principles.  Macaulay  v.  Palmer  (Sup.)  6  N.  T.  Supp.  402. 
Upon  the  affirmance  of  the  case  cited  the  ra6rt  of  appeals  said,  (125  K.  Y. 
741,  26  N.  E.  Rep.  912:)  "One  of  the  grounds  upon  which  the  general  term 
affirmed  the  judgment  of  nonsuit  was  that  there  was  a  presumption  of  pay- 
ment arising  from  the  lapse  of  time  wholly  independent  of  the  statute  of  lim- 
itations. This  presumption,  however,  is  not  one  of  law  thai  is  available  to  a 
defendant  as  a  bar  to  the  action  on  the  claim,  but  one  of  fact  for  the  jary. 
Under  the  defense  of  payment  the  lapse  of  time  may  be  considered  in  connec- 
tion with  all  the  facts  and  circumstances  of  the  cast  and  it  may  sometimes, 
with  the  other  circnmstances,  warrant  the  inference  that  the  claim  was  paid. 
The  nonsuit  in  this  case  cannot  be  upheld  upon  the  ground  that  from  lapse 
of  time  there  is  a  conclusive  presumption  that  the  claim  was  paid.  The  most 
that  the  defendant  was  entitled  to  on  the  question  of  the  lapse  of  time  was  to 
have  it  submitted  to  the  jury  as  evidence  in  support  of  the  defense  of  pay- 
ment. 2  Phil.  £v.  (4th  Amer.  Ed.)  171:  1  Greenl.  Ev.  (13th  Ed.)  §  39;  Jack- 
ton  V.  Scuikett,  7  Wend.  94;  Bean  v.  Tonnele,  94  N.  Y.  381;  Parker  v. 
FooU,  19  Wend.  309;  Wood  v.  Sqfiires,  1  Hun,  481;  Miller  v.  Smith,  16 
Wend.  443;  Jackson  v.  Hotchkiss.  6  Cow.  401;  Mayor,  etc.,  v.  Homer,  1  Cowp. 
109;  Darwin  v.  Upton,  1  Saund.  175,  note."  Under  the  rule  thus  laid  down, 
and  giving  due  weight  to  the  testimony  of  Jackson,  one  of  plaintiff's  witnesses. 
In  regard  to  tlie  conversation  which  he  overheard  between  the  plaintiff  and 
Roberts  in  1870,  it  was  still  error  for  the  court  not  to  give  the  defendants  the 
benefit  of  the  presumption  of  fact  which  could  properly  be  drawn  by  the  jury 
from  the  circumstances  of  the  case.  In  respect,  therefore,  to  such  requests 
as  sought  to  have  the  court  charge  that  a  presumption  of  law  which  would 
be  available  to  the  defendants  as  a  bar  to  the  action  existed,  the  refusal  of  the 
court  was  right;  bnt  as  to  such  of  them  as  required  the  court  to  present  the 
question  as  one  of  fact  for  the  jury,  it  was  error  to  refuse  to  charge  as  re- 
quested. The  defendants  were  entitled  to  the  benefit  of  this  presumption  of 
fact  created  by  lapse  of  time,  upon  which,  to  a  great  extent,  their  whole  de- 
fense rested.  Such  rulings,  therefore,  having  been  erroneous  and  duly  ex- 
cepted to,  require  that  a  new  trial  should  be  had.     The  exceptions  should  be 
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sustained,  and  the  order  denying  the  motion  for  new  trial  should  be  reversed, 
and  a  new  trial  granted,  with  costs  to  appellant  to  abide  event. 

Yan  Bbunt,  p.  J.,  concurs  in  result. 


Oabnset  v.  Bhodes. 
(Supreme  Court,  General  Term,  First  Department    Karch  81, 1893.) 

1.  EyiDEKCB — Deciabatioit. 

In  an  action  to  recover  a  balance  due  upon  a  contract  for  the  erection  of  a  honie, 
it  1b  improper  to  admit  evidence  of  oonvers^tions  about  defects  in  the  woric,  held 
during  the  progress  of  the  work  and  in  the  plaintifTs  absence,  by  the  defendant 
with  his  own  architects,  who  in  no  manner  represent  the  plaintifF. 

8.  OONSTRCOTIOH  OF  COKTBAOT— EXTRA   WoBK. 

In  a  contract  for  the  erection  of  a  house  a  clause  which  provides  that  any  addi- 
tion or  omission  from  the  contract  shall  be  added  or  deducted  by  a  fair  valuation, 
but  shall  in  no  wise  affect  the  contract,  prevents  a  claim  for  extra  work  from  being 
brought  under  the  terms  of  the  contract;  and  full  value  for  such  extra  work  may 
be  recovered,  even  though  the  requirements  of  the  contract  have  not  been  complied 
with,  unless  the  regular  work  has  been  done  so  negligently  as  to  render  the  extra 
work  valueless. 

Appeal  from  Judgment  on  the  report  of  referee. 

Action  by  Erasmus  D.  Garnsey  against  .Joseph  E.  Bhodes  to  recover  the 
balance  due  upon  a  contract  for  the  erection  of  a  bouse,  and  also  a  claim  for 
extra  work.  From  the  judgment  of  the  referee  dismissing  bis  complaint  upon 
the  merits  the  plaintiff  appeals.    Reversed. 

Argued  before  Van  Bbunt.  P.  J.,  and  O'Bbien  and  Patteeson,  JJ. 

Edward  S.  Clinch,  (B.  8.  Church,  of  counsel.)  for  appellant.  Jackson  A 
Burr,  (Jos.  A.  Burr,  Jr.,  of  counsel,)  for  respondent. 

Van  Bbunt,  P.  J.  This  action  was  brought  to  recover  a  balance  alleged 
to  be  due  upon  a  contract  for  the  erection  of  a  house  by  tlie  plaintiff  for  the 
defendant,  and  also  for  an  amount  alleged  to  be  due  for  extra  worlc.  It  will 
not  be  necessary,  in  the  disposition  of  this  case,  to  consider  the  evidence  in 
detail,  because,  in  consequence  of  errors  in  the  admission  of  evidence,  it  ia 
necessary  that  there  should  be  a  new  trial  of  the  issues  involved;  and  the 
court  should  not  express  its  opinion  in  the  disposition  of  this  appeal  upon  the 
question  as  to  the  weight  of  evidence,  so  as  to  fetter  or  influence  the  new 
tribunal  in  considering  the  evidence  which  may  lie  brought  before  it  upon  the 
new  trial. 

It  seems  to  be  clear  that  the  introduction  of  the  evidence  of  conversations 
between  the  defendant  and  his  architects,  who  were  his  agents  in  respect  to 
this  transaction,  and  in  no  manner  represented  the  plaintiff,  in  tlie  absence  of 
the  plaintiff,  after  this  contract  had  been  entered  into,  and  during  the  prog- 
ress  of  the  work,  was  entirely  inadmissible.  -  These  conversations  were  in 
respect  to  defects  which  the  defendant  alleged  to  have  found  in  the  work 
which  was  being  done,  and  agreements  upon  the  part  of  the  architects  that 
the  complaints  were  well  founded,  and  that  the  defects  should  be  remedied, 
and  also  a  statement  by  the  architects  as  to  conversations  which  they  had  had 
with  the  plaintiff,  and  the  position  which  he  is  alleged  to  have  talcen  in  re- 
spect to  some  of  the  complaints.  Evidence  of  this  character  was  clearly  in- 
competent, as  the  plaintiff  was  in  no  respect  responsible  for  the  declarations 
of  the  architects,  nor  was  be  in  any  way  responsible  for  any  information 
which  may  have  been  conveyed  to  the  architect  by  the  defendant.  This  tes- 
timony was  material.  What  influence  it  may  have  exerted  upon  the  mind  of 
the  referee,  it  is  impossible  for  us  to  tell.  It  may  have  had  influence  in  de- 
termining the  referee  in  the  loncluaion  at  which  be  had  arrived  in  respect  to 
the  merits  of  the  controversy. 
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It  may  also  be  proper  to  consider  the  question  of  tbe  claim  for  extra  work 
made  by  the  plaintiff.  It  is  urged  on  behalf  of  tlie  defendant  that  if  there 
could  be  no  recover^  upon  the  main  contract  because  of  important  deviations 
from  that  contract,  made  intentionally  by  the  plaintiff,  there  could  be  no  re- 
covery for  extra  work,  because,  by  the  terms  of  the  contract,  extra  worl<  came 
witliin  its  provisions.  The  clause  of  the  contract  relating  to  extra  work  is  as 
follows:  "That  should  the  owner,  at  any  time  during  the  progress  uf  the 
building,  request  any  alteration,  deviation,  addition,  or  omissiun  from  the 
contract,  he  shall  be  at  liberty  to  do  so;  and  the  same  shall  in  no  wise  affect 
or  make  void  the  contract,  but  will  be  added  to  or  deducted  from  tbe  amount 
of  tbe  contract,  as  the  case  may  be,  by  a  fair  and  reasonable  valuation."  It 
seems  to  us  that  the  true  interpretation  of  this  clause  does  not  by  any  means 
bring  the  claim  for  ext^a  worl:  under  the  contract  itself,  By  the  language  of 
tbe  clause  in  question,  it  is  expressly  provided  that  tlie'  addition  or  omission 
shall  in  no  wise  affect  the  contract  or  make  void  the  contract,  bift  tliat  the 
value  of  such  addition  or  omissiun  is  to  be  added  to  or  deducted  from  tlie 
amount  of  the  contract.  It  is  apparent  that  the  only  office  which  tliis  provls> 
ion  serves  in  tbe  contract  is  to  guard  against  any  claim  that  it  should  affect 
or  nullify  the  contract,  or  any  of  its  provisions.  The  question  in  regard  to 
payment  or  deduction  for  work  ordered  which  is  not  mentioned  in  the  con- 
tract, or  work  omitted  which  has  been  mentioned  in  the  contract,  refers  only 
to  the  regulation  of  the  amount  to  be  paid  or  to  be  deducted.  Payment  for 
such  extra  work  is  to  be  made  at  a  fair  and  reasonable  valuation,  and  in  case 
of  the  omission  of  work  ordered  to  be  done  by  the  contract  a  reasonable  de- 
duction is  tu  be  made.  What  this  part  of  tbe  provision  was  intended  to  cover 
is  somewhat  problematical,  as  no  case  has  ever  come  before  the  court  upon  a 
building  contract  in  which  there  had  been  an  omission  for  which  the  owner 
was  claiming  a  deduction.  There  is  undoubtedly  some  relation  between  the 
extra  work  and  the  work  contemplated  by  the  contract,  because,  if  the  work 
upon  the  contract  should  be  done  in  so  poor  and  negligent  a  manner  as  to 
render  tbe  extra  work  valueless,  then,  although  it  was  not  included  in  the 
contract,  the  builder  could  not  recover.  But  unless  some  such  condition  of 
affairs  as  has  been  suggested  is  shown  to  exist  the  builder  is  entitled  to  re- 
cover the  full  value  of  bis  extra  work,  although,  perhaps,  he  may  not  have 
completed  his  contract  in  accordance  with  its  requirements.  Woodtmrth.v. 
Fuller,  80  N.  Y.  S12.  It  seems  to  us,  therefore,  that  there  should  be  a  new 
trial  of  this  case,  in  consequence  of  the  errors  committed,  before  anotiier  ref- 
eree, with  costs  to  tbe  appellant,  to  abide  tbe  final  event.     All  concur. 


Dickinson  v.  Dickinson. 
(Sutrreme  Court,  General  Term,  Fint  Department.    March  81, 1892.) 

DiTOBCB — JUBISOICTION — ReSIDENCK  Or  PaHTIBS— EVIDENCE. 

Under  Code  Civil  Proo.  )  881,  which  provides  that  "a  husband  or  wife  Is  not  com- 
petent to  testify  against  the  other  upon  the  trial  of  an  action  •  •  •  founded 
upon  an  allegation  of  adultery,  except  to  prove  the  marriage,  or  disprove  tbe  alle- 
gation of  adultery, "  a  wife  wno  is  plaintill  in  an  action  for  divorce  on  the  ground  of 
adultery  is  incompetent  to  testify  to  the  jurisdictional  facts  required  by  section 
17S0,  namely,  the  venue  of  the  offense  and  the  residence  of  the  parties. 

Appeal  from  special  term.  New  York  county. 

Action  by  Mary  A.  Dickinson  against  Albert  £.  Dickinson  for  divorce. 
From  a  judgment  granting  tlie  divorce,  defendant  appeals.     Reversed. 

Argued  before  Van  Bkunt,  P.  J.,  and  Pattekson  and  O'Brien,  JJ. 

StitnsoTi  &  Williams,  {E.  P.  Johnson,  of  counsel,)  for  appellant.  Stoddart 
<S  Hart,  {George  William  Hart,  Jr.,  of  counsel,)  lor  respondent. 

Pattekson,  J.  This  judgment  must  be  reversed  for  error  in  the  admission 
of  testimony.    The  action  was  for  divorce,  the  plaintiff  suing  on  an  allega- 
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tionof  adoIteTy  on  the  part  of  the  defendant.  It  appeared  in  evidence  that  the 
defendant  had  procured  a  decree  of  divorce  against  the,  plaintiff  in  Illinois. 
After  procuring  the  decree  referred  to,  tlie  defendant  married  again,  and  the 
adultery  charg^  is  his  cohabitation  with  the  woman  to  whom  be  claims  to 
have  been  so  married.  The  present  plaintiff,  baaing  her  action  upon  that  al- 
leged adultery,  was  called  as  a  witness  on  herown  behalf.  She  had  set  up  in 
her  complaint  the  jurisdictional -facts  required  in  actions  of  this  character. 
She  averred  that  the  plaintiff  and  defendant  had  been  actual  inhabitants  of 
the  state  of  'Nev/  York,  and  that  "this  plaintiff  for  eight  years  last  past  has 
been  and  now  is  an  actual  inhabitant  of  the  city,  county,  and  state  of  Kew 
York."  The  action  was  commenced  in  June,  1889.  The  adultery  charged 
is  alleged  to  have  been  committed  at  various  times  since  the  15th  day  of  Au- 
gust, 1887.  The  anawer  denies  the  residence  of  the  plaintiff,  and  puts  it  in 
issue,  botli  as  to  the  time  of  the  alleged  commission  of  the  acts  of  adultery 
charged  upon  the  defendant,  and  at  the  time  of  the  institution  of  this  action. 
The  plaintiff  was  allowed  to  testify,  under  objection  and  exceptions,  as  to  her 
residence,  in  both  aspects  in  which  that  subject  became  niaterial'on  the  trial. 
The  qualiQcations  of  a  husband  or  Wifb  to  bring  an  action  for  divorce  in  this 
state,  and  the  grounds  upon  which  a  decree  mHV  be  pronounced,  are  matters 
of  positive  legislation.  That  was  expressly  decided  In  Brkenbrach  v.  Erksii- 
brack,  96  N.  Y.  456.  As  to  the  right  to  sue,  it  is  regulated  by  the  Code  of 
Civil  Procedure.  When,  as  in  the  present  case,  there  is  sought  a  divorce 
a  vinculo,  on  the  ground  of  aduliery,  it  is  provided  by  section  1756  of  that 
C!ode  that,  when  the  parties  were  not  both  residents  of  the  state  whe^ 
the  offense  was  committed,  and  where  tbey  were  not  married  in  this  state, 
where  the  offense  was  not  committed  in  this  jurisdiction  while  the  injured 
party  was  a  resident  therein,  (and  such  is  this  case,)  the  plaintiff  must  have 
been  a  resident  of  this  state  when  the  offense  was  committed  and  also  when 
the  action  was  brought.  As  lying  at  the  very  foundation  of  the  suit,  there- 
fore, it  was  necessary  to  establish  two  jurisdictional  facts,  and  they  were 
distinctly  put  in  issue.  The  general  averment  of  the  complaint  that  the  plain- 
tiff had  resided  in  the  state  of  New  York  for  eight  years  before  the  com- 
mencement of  her  present  action  covers  both  requirements  as  a  matter  of 
pleading,  but,  when  the  record  is  critically  examined,  we  cannot  find  any 
sufficient  proof  of  that  allegation  besides  the  plaintiff's  own  testimony.  There 
were  three  other  witnesses  called  on  that  subject,  viz.,  Albert  S.  Dickinson, 
Henry  P.  Huling,  and  Mary  Roberts;  but  it  is  quite  clear  that  their  testimony 
is  utterly  inconclusive  on  the  subject,  and,  if  there  had  been  no  other  testi- 
mony than  theirs,  it  would  not  have  been  an  erroneous  finding  of  fact  bad  the 
learned  judge  determined  that,  when  the  acts  of  adultery  complained  of  were 
committed,  the  plaintiff  resided  in  New  Jersey,  and  not  in  New  York.  The 
only  real  testimony  as  to  residence  at  the  times  last  referred  to  is  that  of  the 
plaintiff  herself,  and  it  seems  too  plain  for  argument  that,  under  section  831 
of  the  Code  of  Civil  Procedure,'  she  was  incompetent  to  testify  to  anything 
involved  in  her  right  to  a  decree,  except  as  to  marriage,  and  to  disprove  any 
charge  of  adultery  against  herself.  Jurisdictional  facts  must  be  proven  as 
Wfll  as  merits,  when  they  are  put  in  issue,  and  there  was  clear  error  in  allow- 
ing the  plaintiff  to  testify  as  to  those  facts.  The  inhibition  of  the  statute 
applied,  and  we  cannot  say  that  it  was  not  that  very  testimony  which  induced 

>  Section  881  is  as  follows:  "A  husband  or  a  wife  is  not  competent  to  testify  BKainst 
the  other  upon  the  trial  of  an  action,  or  the  hearing  upon  the  merits  of  a  special  pro- 
ceeding founded  upon  an  allegation  of  adultery,  except  to  prove  the  marriage.  A  hus- 
band or  wife  shall  not  be  compelled,  or,  without  the  consent  of  the  other,  if  living, 
allowed,  to  disclose  a  confidential  communication,  made  by  one  to  the  other,  during 
marriage.  In  an  action  for  criminal  conversation,  the  plaintiff's  wife  is  not  a  compe- 
tent witness  for  the  plaintiff,  but  she  is  a  competent  witness  for  thn  defendant,  as  to 
any  matter  in  coDtroversj,  except  that  she  cannot,  without  the  plaintiff's  consent,  dis- 
close any  confidential  communication  had  or  made  between  herseU  and  the  plaintiff. ' 
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the  learned  Jndge  at  the  special  term  to  find  that  the  plaintiff  had  that  legal 
statut  which  waa  a  prerequisite  to  her  maintaining  her  iiction  in  the  courts 
o(  this  state.  She  had  formerly  brougiit  a  suit  in  New  Jersey  for  the  same 
relief,  and  on  the  same  state  of  facts,  and,  on  the  testimony  there  adduced, 
it  waa  decided  that  she  was  not  a  resident  of  that  state,  but  of  New  York. 
She  had  sworn  in  that  suit  that  she  lived  In  New  Jersey,  and  not  in  New 
York,  when  the  alleged  acts  of  adultery  were  committed  by  the  defendant. 
Precisely  in  what  aspect  of  the  proof  in  the  court  of  chancery  In  New  Jersey 
that  conclusion  was  reached  we  do  not  know.  It  may  have  l>een  a  question  of 
credibility,  but  because  the  court  in  that  state  fgund  she  did  not  reside  there 
is  no  reason  why,  on  this  record,  we  sltould  tind  that  she  did  reside  here. 
On  the  state  of  tlie  proof,  and  in  view  of  the  plaintiff  l>einf{ allowed  to  testify 
to  her  residence  as  she  did,  we  think  the  judgment  should  be  reversed,  and  a 
new  trial  ordered,  with  costs  to  abide  the  event.    All  concur. 


SCRAOO  V.  SCBAOO. 

(Supreme  Court,  General  Term,  First  Department    Haroh  81, 18B3.) 

1.  DiVORCI — ALIMOHT — JCRIBDICTIOK  OF  UBFENDANT. 

Where,  by  the  Code  of  Civil  Procedure,  the  facts  alleged  In  a  complaint  for  divorce 
OQ  the  gronnd  of  adultery  give  the  court  jurisdiction  over  the  person  of  a  defend* 
ant  served  by  publication  of  the  sainmonB,  the  court  may  direct  such  dsfeodiaDt  to 
pay  a  counsel  fee  and  alimony. 
&  Saxc— EvtDKlCX. 

,  Where,  in  an  action  for  divorce,  defendant  admits  acts  of  adultery,  but  claims 
that  the  same  were  condoned  prior  to  the  date  alleged  in  the  complaint,  afad  tt  ap- 
pears that  the  person  with  whom  such  adultery  waa  committed  remained  a  member 
of  defendant's  family  until  the  date  of  the  adultery  oomplained  of,  there  is  suifi- 
cient  to  satisfy  the  court,  on.  a  motion  for  alimony,  that  the  action  is  not  ground- 
less. 
8.  SAJni — Aiioc:;t  of  ALmoMT. 

t  Where,  on  a  motion  for  alimony,  defendant's  alBdavit  merely  alleges  that  he 

earns  less  than  the  sum  stated  in  plaintiS's  affidavit,  and  fails  to  show  his  income 
or  his  ability  to  pay,  but  states  that  he  is  now  receiving  {25  per  week,  an  allowance 
of  tiO  per  week  for  the  support  of  his  wife  and  three  children  is  not  excessive. 

Appeal  from  special  term.  New  York  county. 

Action  by  Deborah  Scragg  against  George  H.  Scragg  for  divorce.  Defend- 
ant appeals  from  an  order  directing  the  payment  of  alimony  and  a  counsel  fee. 
Affirmed. 

Argued  before  Van  Bbttnt,  P.  J.,  and  O'Bkien  and  Inqbaham.  JJ. 

Levi  L.  Tenney,  tot  appellant.    Louis  Vohen,  for  respondent. 

Van  Bbunt.  P.  J.  This  action  was  commenced  in  July.  1891,  by  the  is- 
suance of  a  summons  and  complaint  herein,  and  was  brought  for  an  absolute 
divorce  upon  the  ground  of  the  adultery  of  the  defendant.  In  August,  1891, 
in  consequence  of  the.  absence  of  the  defendant  from  the  state, — he  being  a 
non-resident, — an  order  was  made  directing  the  summons  to  be  served  by 
pnblication,  and  it  was  so  served.  The  defendant  appeared  specially  to  raise 
the  question  of  jurisdiction,  and  interposed  a  verified  answer,  setting  up  the 
want  of  jurisdiction  of  the.  court  over  his  person,  and  as  a  separate  deiense 
denying  every  charge  of  adultery  alleged  in  the  complaint.  It  appeara  that 
the  plaintiff  is  a  resident  of  this  state,  was  a  resident  of  this  state  when  tlie 
offense  was  committed  and  when  the  action  was  commenced,  and  that  the 
marriage  was  solemnized  within  this  state.  It  is  urged  upon  tlie  part  of  the 
appellant  that  alimony  will  not  be  granted  whertf  it  clearly  appears  that  the 
plaintiff  cannot  succeed  in  tiie  action,  and  tliat  no  valid  judgment  of  divorce 
can  be  rendered  against  the  defendant  because  the  court  has  obtained  no  ju- 
risdiction over  his  person ;  and  we  are  referred  as  authorities  for  this  propo- 
sition to  the  cases  of  People  v.  Saker,  76  N.  Y.  78;  O'Dea  v.  O'Dea,  101  N. 
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T.  23,  4  N.  E.  Bep.  110;  Jonet  v.  Jones,  108  N.  Y.  415, 15  N.  E.  Bep.  707; 
and  Cross  v.  Cross,  108  Jf.  Y.  628,  15  N.  E.  Kep.  333.  These  cases  by  no 
means  establish  the  claim  made  upon  the  part  of  the  defendant.  The  facts 
alleged  in  the  complaint  by  the  express  provisions  of  the  Code  gave  jurisdic- 
tion to  the  courts  of  this  state  to  entertain  the  action,  and  the  principal 
grounds  upon  which  the  decrees  in  the  cases  of  People  r.  Baker  and  O'Dea 
Y.  O'Dea  were  held  not  to  be  binding  in  this  state  were  because  the  divorce 
had  been  granted  in  the  stale  of  Uhio,  upon  grounds  not  recognized  by  the 
laws  of  this  state,  and  against  the  public  policy  of  this  state  upon  that  sub- 
ject And  in  the  case  of  Crgss  v.  Cross  one  of  the  elements  which  entered 
into  the  consideration  of  the  court  was  the  fact  that  the  defendant  never  had 
any  notice  of  the  proceeding.  It  will  be  seen,  therefore,  that  the  cases  cited 
in  no  way  conflict  with  the  jurisdiction  of  this  court  to  entertain  the  action 
upon  the  grounds  specified  in  the  complaint. 

It  is  further  urged  that  no  facta  are  presented  which  tend  to  prove  the  de- 
fendant's adultery,  or  to  justify  the  bringing  of  the  action.  In  respect  to 
this  point  it  seems  to  be  suflScient  to  say  that  the  defendant  himself  admits 
having  committed  adultery  with  one  of  the  persons  charged  in  the  complaint, 
and  the  only  defense  offered  was  that  it  had  been  condoned,  and  was  prior  to 
the  date  alleged  in  the  complaint.  But  there  is  evidence  before  the  court 
showing  that  the  person  with  whom  this  adultery  was  admitted  to  have  been 
committed  remained  a  member  of  his  household  until  after  the  date  at  which 
it  is  alleged  in  the  complaint  that  adultery  with  her  was  committed. 

In  respect  to  the  amount  of  the  alimony  the  aflSdavit  of  the  defendant 
throws  but  little  light  upon  the  amount  of  his  income,  or  his  ability  to  pay. 
He  merely  negatives  certain  assertions  made  in  the  plaintiff's  affidavit  by  al- 
leging that  he  earns  sums  less  than  those  which  are  stated  in  this  affidavit. 
It  is  true  that  he  states  that  he  is  now  receiving  825  a  week;  and,  even  if  this 
he  the  limit  of  his  income,  the  allowance  of  $10  per  week  for  the  support  of 
Ills  wife  and  the  three  children  does  not  seem  to  be  in  any  degree  excessive. , 
The  order  should  be  affirmed,  with  910  costs  and  disbursements. 

O'Bbien,  J.,  concurs. 

Inorahah,  J.  I  concur  with  the  presiding  justice  that  the  order  ap- 
pealed from  should  be  affirmed.  The  legislature  has  given  tliis  court  jurisiHu- 
tiun  to  decree  a  divorce  where  the  plaintiff  was  a  resident  of  the  state 
where  the  offense  was  committed,  and  is  a  resident  thereof  when  the  action 
was  commenced,  or  where  the  parties  were  married  within  tliis  state,  irre- 
spective of  the  residence  of  the  defendant  or  the  service  of  process  on  him 
v.'itbin  this  state.  Whether  or  not  other  states  or  foreign  countries  will  rec- 
ognize a  decree  granted  where  the  defendant  is  not  personally  served  within 
this  state,  or  does  not  appear  in  the  action,  cannot  affect  the  jurisdiction  of 
this  court  or  the  validity  of  the  decree  within  this  state.  It  is  enough  for  us 
that  by  express  provision  of  law  this  court  is  given  jurisdiction  to  entertain 
this  action,  and  to  make  a  decree  which  will  be  valid  in  this  state,  and  in  an 
action  brought  for  a  divorce  the  court  is,  by  express  provision  of  the  Code, 
given  power  to  grant  alimony  and  counsel  fee.  The  fact  that  this  court  has 
refused  to  recognize  judgments  rendered  in  courts  of  other  states  where  such 
courts  have  not  obtained  jurisdiction  over  the  person  of  tiie  defendant  by  serv- 
ice of  process  upon  him  within  the  state  in  which  the  divorce  is  granted,  is 
no  reason  why  the  courts  of  this  state  should  refuse  to  exercise  the  jurisdio. 
tion  expressly  given  to  thefti  by  law.  I  also  concur  with  the  presiding  jus- 
tice that  the  amount  awarded  by  the  order  appealed  from  was,  under  the  cir- 
cumstances, reasonable. 
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Stecnhabt  »t  ai.  v.  Gboss. 
(Supreme  CoMrt,  OenercU  Term,  First  I  «  •irtment.    March  81, 1893.) 

1.  CONYEKSIOK — EVIDEKCB. 

In  an  action  against  a  receiver  of  stolen  goods  by  the  owner  thereof,  a  wltnese 
cannot  be  questioned  as  to  the  receipt  of  packages  by  members  of  defendant's  fam- 
ily, for  the  purpose  of  showing  that  such  members  were  "recipients  of  the  thief's 
bounty. " 

2.  Revikw  on  Appeal — Objections  not  I£adb  Below. 

The  ground  that  the  answer  to  the  question  would  have  tended  to  impeach  the 
credibility  of  the  witness,  not  being  suggested  as  a  reason  for  the  admission  of  the 
testimony  on  the  trial,  cannot  be  considered  ob  appeal. 

Appeal  from  circuit  court.  New  York  county. 

Action  by  larRel  iSteinlmrt  and  others  against  Ignatz  Gross  to  recover  the 
value  of  stolen  goods.  Judgment  for  defendant.  Plaintiffs  appeal.  Af- 
firmed. 

Argued  before  Van  Brunt,  P.  J.,  and  O'Bbien  and  Inorahah.  JJ. 

Hortoitz  &  Herthfleld,  (Otto  Honoitz,  of  counsel,)  for  appellants.  Jvllu* 
Lehmann,  (Charles  Stratus,  of  counsel,)  for  respondent. 

Per  Curiau.  This  action  was  brought  by  the  plaintiffs  to  recover  from  tb» 
defendant  the  value  of  certain  property  which  the  plaintiffs  alleged  belonged 
to  them,  and  which  had  been  stolen  by  one  of  their  employes.  The  only  wit- 
ness to  substantiate  the  plaintiffs'  case  upon  the  main  point  in  issue  was  the 
thief;  and  as  far  as  the  questions  involved,  depending  upon  his  testimony  and 
that  of  the  witnesses  upon  the  part  of  the  plaintiffs,  were  concerned,  it  was 
entirely  a  matter  for  the  jury;  and  we  do  not  see  that  the  learned  court  in  any 
way  departed  from  the  strict  path  of  duty  in  cautioning  the  jury  upon  the 
amount  of  credence  which  was  to  be  given  to  a  case  supported  by  evidence  of 
that  character.  The  only  question  of  law  presented  upon  this  trial  is  the  ex. 
ception  taken  upon  the  cross-examination  of  one  of  the  witnesses  called  upon 
the  part. of  the  defendant.  This  witness  was  called  for  the  purpose  of  show- 
ing the  nature  of  certain  packages  which  had  been  sent  by  the  thief  to  the  de- 
feudant,  and,  after  having  been  examined  in  chief,  upon  cross-examination 
testified  to  the  receipt  of  certain  packages,  that  she  had  not  seen  any  other 
packages,  and  that,  as  far  as  she  was  concerned,  she  had  received  only  one- 
package  sent  by  the  thief.  The  counsel  for  the  appellant  was  tliereupon  pro- 
cet-ding  with  the  cross-examination  upon  this  subject,  when  the  court  stated 
that  this  had  nothing  to  do  with  the  case.  The  appellant's  counsel  stated 
that  the  purpose  of  the  examination  was  to  show  that  this  witness,  as  well 
as  other  members  of  the  family,  was  the  recipient  of  the  thief's  bounty  as- 
be  called  it.  Tbecourt  replied  that  this  fact  had  nothing  to  do  with  the  case, 
and  that  they  could  not  recover  unless  they  showed  that  the  defendant  was 
the  recipient  of  the  goods.  Thereupon  the  plaintiffs'  counsel  stated  that  ho 
would  put  one  or  two  questions  to  take  the  ruling  of  the  court,  and  then  drop- 
the  subject:  "Question.  Is  that  package  you  have  just  spoken  of  the  only 
package  that  was  sent  to  your  house  by  this  man  Weiss  [the  thief]  in  the 
spring  of  1890,  by  express?"  The  defendant's  couusel  did  not  object  to  the 
question,  but  the  court  ruled  it  out  upon  its  own  motion;  and  this  is  claimed 
to  be  error  upon  two  grounds:  That  it  tended  to  impeach  tbecredibilily  of  the 
witness  by  showing  that  she,  as  well  as  the  defendant,  had  been  the  recipient 
of  the  packages  of  the  plaintiffs'  goods  through  the  instrumentality  of  the- 
tbief ;  and  that  it  would  have  established  the  fact  that  the  thief  was  in  the 
habit  of  distributing  his  bounty  indiscrlniinately  to  the  members  of  the  de- 
fendant's liotiseliold.  The  first  ground  now  suggested  was  not  named  to  llio- 
court  aH  tlie  reii.soii  for  the  admission  of  this  testimony,  and  the  ground  ii|u>n 
wliich  the  a;  |it'.:iinl  iipiin  tlie  trial  claimed  the  testimony  to  lie  aUmissii'lc  '.v.is. 
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the  second.  As  to  whether  this  thief  had  distributed  this  property  to  other 
persons  was  a  question  which  was  entirely  immaterial  in  the  case,  and  the 
court  was  correct  in  excluding  the  testimony.  For  ttiese  reasons  we  think 
there  is  no  ground  presented  showing  error  in  the  trial  of  the  case,  and  the 
judgment  and  order  should  be  affirmed,  with  costs.    AU  concur. 


Beown  v.  Wigton  et  al. 
(Supreme  Court,  General  Term,  First  Department.    Harob  31, 1893.) 

AlTAOBMBNT — MoTIOS  TO  VaCATB — DISPUTED  FACTS. 

Where  defendants  move  to  vacate  an  attachment  on  the  ground  that  plaintiff  baa 
no  cause  of  action,  it  is  not  necessary  that  plaintiff  should  file  rebutting  aiB- 
davita  in  order  to  have  the  benefit  of  tbe  role  that  the  court  will  not  on  such  motion 
vacate  the  attachment  unless  tbe  facts  are  undisputed.  He  may  r^ly  upon  tbe  alle- 
gations of  the  complaint  for  that  purpose. 

Appeal  from  special  term,  New  Yorli  county. 

Action  by  Morris  H.  Brown  against  Richard  B.  Wigton  and  others.  From 
an  order  denying  a  motion  to  vacate  an  attachment  defendants  appeal.  Af- 
firmed. 

Argued  before  Van  Bkunt,  P.  J.,  and  O'Bbien,  J. 

Strong  &  Cadioalader,  for  appellants.  Sudd,  Sunt  &  Wilder,  {Jamet  M. 
Bunt,  of  counsel.)  for  respondent.  , 

Per  Cttkiaic.  This  action  was  brought  to  recover  for  alleged  services  ren- 
dered by  the  plaintiff  to  the  defendants,  and  upon  the  ground  of  the  non-res- 
idence of  the  defendants  an  application  was  made  for  an  attachment  against 
tbe  property  of  the  defendants,  which  was  granted.  The  defendants  there- 
upon made  a  motion  to  vacate  the  attachment  upon  the  ground  that  the  plain- 
tiff had  no  cause  of  action.  This  motion  was  denied,  and  from  the  order 
thereupon  entered  this  appeal  is  taken.  It  is  urged  that,  as  the  plaintiff 
produced  no  rebutting  affidavits,  but  merely  relied  upon  the  allegations  of 
the  complaint,  and  as  it  was  unreasonable  to  suppose  that  the  defendants 
would  liave  made  the  contract  alleged  in  the  complaint,  therefore  tlie  motion 
should  have  been  granted.  We  do  not  see  how  the  court  is  to  try  the  naerita 
of  the  action  upon  an  application  to  vacate  an  attachment.  The  rnle  is  weU 
stated  in  the  case  of  Lowenatetn  v.  Salinger,  (Sup.)  17  N.  Y.  Supp.  70,  that 
ordinarily  the  court  will  not  upon  motion  try  questions  regarding  the  cause 
of  action  which  should  properly  be  left  for  determination  upon  the  trial. 
Where,  however,  the  facts  are  undisputed,  and  the  legal  conclusions  certain, 
it  would  be  oppressive  to  hold  an  attaclinient  which  is  clearly  without  foun- 
dation. In  the  case  at  bar  the  allegations  of  the  "complaint  dispute  the  afiB- 
davits  furnished  on  the  part  of  the  defendant,  and  therefore  tlie  case  is  not 
brought  within  the  rule  above  stated.  We  think  that  tlie  merits  of  the  con- 
troversy must  be  left  until  the  trial :  the  plaintiff,  if  having  a  cause  of  action, 
being  entitled  to  his  attachment  as  a  matter  of  right.  The  order  should  be 
affirmed,  with  910  costs  and  disbursements. 


Sterns  Paper  Co.  o.  Johnson  et  dl. 

(Suvreme  Court,  General  Term,  SHrat  Department.    Harob  81, 1892.) 

Attacbhent — Motion  to  Vaoatb— Disputbd  Facts. 

An  attachment  will  not  be  vacated  on  the  ground  that,  according  to  defendant's 
affldavltj  there  is  no  such  debt  due  as  is  claimed  in  the  complaint;  bnt  such  Ques- 
tion can  be  disposed  of  only  on  the  trial,  as  tbe  facts  are  not  undisputed,  and  the  legal 
conclusions  are  uncertain.  Lcnuensteln  v.  SaUiiger,  17  N.  7.  Supp,  70,  and  BroiPll 
V.  Wigtun,  vbi  supra,  followed. 

Appeal  from  special  term,  New  York  county. 
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Action  hy  the  Sterns  Paper  Company  against  Joseph  Y.  Johnson  and  an- 
other for  goods  sold  and  delivered.  From  an  order  denying  a  motion  to  va- 
cate an  attachment,  defendants  appeal.    Affirmed. 

Argued  before  Van  Brunt,  P.  J.,  and  O'Bbien  and  Inqrahah,  J  J. 

Robert  C.  Taylor,  for  appellants.  Campbell,  Uolohkisa  &  Keiley,  {Charles 
B.  Hotahkist,  ot  counsel.)  for  respondent. 

Pkr  Curiam.  The  ground  upon  which  it  is  sought  to  vacate  the  attach- 
ment is  that,  according  to  the  affidavit  of  the  defendant,  there  is  no  such  debt 
due  as  is  claimed  In  the  complaint.  This  is  a  question  which  can  only  be  dis- 
posed of  upon  the  trial,  and  cannot  be  considered  here,  as  the  facts  are  not  andis- 
pated,  nor  are  the  legal  conclusions  certain.  The  circumstances  under  which 
an  attachment  will  be  set  aside  because  of  defects  in  the  cause  of  action  are 
stated  by  this  court  in  the  case  of  Lotaenstem  v.  Salinger,  (Sup.)  17  N.  Y. 
Supp.  70,  in  which  it  was  held  that  ordinarily  the  court  will  not  upon  motion 
try  questions  regarding  the  cause  of  action  which  should  properly  be  left  for 
determination  on  the  trial.  Where,  however,  the  facts  are  undisputed,  and 
the  legal  conclusions  certain,  it  would  be  oppressive  to  hold  an  attachment 
which  is  clearly  without  foundation.  The  same  principle  is  reafilrmed  in  the 
case  of  Brovm  v.  Wigton,  18  N.  Y.  Supp.  490,  (decided  herewith.)  Tlie  ap- 
pellant has  failed  to  bring  himself  within  this  rule.  We  tiiink,  therefore,  that 
the  order  appealed  from  should  be  atUrmed.  with  9 10  costs  and  disbursements. 

All  concur. 


People  ex  rel  Stephens  o.  Greenwood  Lake  Ass'n. 

ISupreme  Cortrt,  Qenernl  Term,  First  Departmetit.    March  81, 1893.) 

Association  a— Expulsion  of  Membbks. 

By-laws  of  an  association  incorporated  under  Aot  April  11, 1805,  "for  the  inoorpo- 
ratlon  of  societies  or  clubs  for  certain  social  and  recreative  purposes, "  provided  for 
special  meetings  of  the  trustees  on  notice  in  writing  to  each  member  ot  the  board, 
and  autborized  the  expulsion  of  a  member  at  a  special  meeting,  a  two-tblrds  vote  of 
the  trustees  preseut  being  required  therefor.  Held,  that  the  board  had  no  juris- 
diction to  expel  a  member  at  a  special  meeting,  of  which  one  of  the  trustees  did  not 
receive  written  notice,  and  at  which  such  trustee  was  not  present;  and  that  the 
member  so  ezxielled  was  entitied  to  a  nw,ndamiis  to  restore  him  to  membership. 

Appeal  from  special  term.  New  York  coanty. 

Motion  for  a  writ  of  peremptory  mandamu-i,  on  the  relation  of  William  A. 
Stephens,  to  compel  the  Greenwood  Lake  Association  to  restore  him  to  mem- 
bership in  said  association,  it  being  a  corporation  organized  under  the  act  of 
April  11,  1865,  entitled  "An  act  for  the  incorporation  of  societies  or  clubs  for 
certain  social  and  recreative  purposes. "  Relator  appeals  from  an  order  deny- 
ing his  motion.    Reversed. 

Argued  before  Van  Brunt,  P.  J.,  and  O'Brien  and  Inoraham,  JJ. 

Billings  d-  Cardozo,  {Michael  H.  Cardozo,  of  counsel.)  for  appellant.  Bu- 
gene  Olterbourg,  for  respondent. 

Pee  Curiam.  The  trustees  of  the  respondent  assumed  to  act  upon  certain 
charges  made  against  the  relator,  and  to  expel  him  from  the  association,  thus 
depriving  him  of  his  rights  as  a  member  of  tlie  corporation ;  and  the  relator, 
claiming  that  such  expulsion  was  not  in  accordance  with  the  provisions  of 
tiie  by-laws,  now  asks  to  be  reinstated  as  a  member  of  the  corporation.  The 
relator  is  entitled  to  the  relief  sought,  unless  it  appears  that  the  by-laws  were 
strictly  complied  with.  Section  8  of  art.  4  of  the  by-laws  provides  for  meet- 
ings of  the  trustees.  They  are  required  to  hold  a  regular  monthly  meeeting, 
and  special  meetings  are  to  be  called  by  the  secretary,  on  the  direction  of  the 
president  or  vice-president,  by  a  notice  in  writing  to  each  memt)er  of  the 
board;  and  no  special  meetings  can  be  held,  at  which  a  member  can  be  ex- 
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pelled,  except  by  complying  with  these  provisions.  J3y  section  6  of  art.  5  a 
member  may  be  expelled  at  a  special  meeting. of  the  board  of  trustees.  It  ap- 
pears in  the  papers  on  which  this  application  was  made  to  the  court  below 
that  one  of  the  trustees  never  did  receive  a  written  nolice  to  attend  this  meet- 
ing, and  was  not  present  thereat;  and  we  think  that,  in  consequence  of  the 
failure  to  give  a  written  notice  to  Che  trustee  Evans,  the  board  of  trustees  ac- 
quired  no  jurisdiction  to  expel  the  relator  at  that  special  meeting.  The  claim 
that  there  were  enough  votes  to  have  overcome  the  vote  of  the  absent  mem- 
ber  in  no  way  affects  the  question,  because,  in  order  that  valid  action  may  be 
taken  by  such  a  board,  all  the  members  of  the  board  must  be  legally  sum- 
moned, although  the  majority  may  control  the  action  of  the  board  when  legally 
convened;  the  argument  being  that  the  reasoning  of  one  member  of  a  board 
may  inUuence,  and  frequently  has  Influenced,  the  minds  of  many  of  his  asso- 
ciates as  to  the  propriety  of  the  contemplated  action,  and  whose  votes  would 
have  been  the  opposite  of  what  they  were,  had  such  member  been  present. 
In  re  Bast  Norfolk  Tramway  Co.,  5  Cb.  Div.  963",  Association  v.  Coleman,  L. 
B.  6  Ch.  App.  558;  Paine  v.  Irvoiu,  16 Hun,  390;  Duryea  v.  Traphagen,  84 N. 
Y.  652.  This  court  has  settled  that,  where  notice  is  required  to  be  given  to  a 
trustee  of  a  meeting  of  a  board  of  which  he  is  a  member,  and  no  provision  is 
made  as  to  the  manner  of  service,  it  must  be  personal,  as  required  at  common 
law.  PeopUy.  Turtle  Club,  (Sup.)  14  N.  Y.  Supp.  76,  and  cases  there  cited. 
We  think,  therefore,  that  the  relator  was  entitled  to  the  mandamus  reinstat- 
ing faim  as  a  member  of  the  corporation,  and  that  the  order  should  be  reversed, 
with  810  costs  and  disbursements,  and  the  motion  granted,  with  costs. 
All  concur. 


In  rs  Valentine's  Estate. 
In  re  Qillbspib. 
(Supreme  Court,  General  Term,  First  Departmenk    March  81, 189S.) 

Ubcbt — What  Cosbtitctes — ^Indehniftiito  Lsndib. 

An  obligation  bearing  8  per  cent.  Interest,  2  per  cent,  of  which  was  Intended  to 
indemnify  the  obligee  for  loss  of  interest  in  withdrawing  moneys  from  a  savinK* 
bank,  is  usarious  if  the  time  for  which  interest  is  payable  eztendie  beyond  a  period 
necessary  for  indemnifloation. 

Appeal  from  special  term.  New  York  county. 

Claim  by  Maggie  Gillespie  against  the  estate  of  Catharine  A.  Valentine. 
presented  to  executors  and  referred  under  2  Rev.  St.  p.  88,  g  36.  (8th  Ed.  p. 
2561,  86.)  From  an  order  partly  overruling  and  partly  confirming  the  ref- 
eree's report,  claimant  appeals.     Afllrmed. 

Ar((ued  before  Van  Bkunt,  P.  J.,  and  O'Brien  and  Inobaham,  JJ. 

William  (t.  Low,  for  appellant.     William  Clarke  Roe,  for  respondent. 

Per  Curiam.  The  obligations  upon  which  this  claim  is  sought  to  be  en- 
forced show  a  loan  of  money  by  the  plaintiff  to  the  defendant's  intestate,  for 
which  interest  at  8  per  cent*,  was  contracted  to  be  paid.  The  testimony  be- 
fore the  referee  fails  to  show  that  these  instruments  did  not  correctly  state 
the  actual  agreement  between  the  parties,  and  as  the  interest  to  be  paid  was 
in  excess  of  the  legal  interest  the  obligations  are  void.  The  testiraunyof  the 
witness  Richardt  that  was  stricken  out  failed  to  sliow  any  other  or  different 
agreement,  and,  if  considered  by  the  referee,  could  not  have  chimged  the  force 
or  legal  effect  of  the  obligations.  By  the  terms  of  the  instruments,  interest 
was  to  run  at  the  rate  of  S  per  cent,  until  the  loans  were  paid.  Therefore, 
even  if  the  8  per  cent,  was  originally  inserted  because  of  the  loss  of  2  per 
cent,  interest  upon  the  drawing  of  the  money  from  the  savings  bank,  yet  the 
8  per  cent,  agreement  ran  with  tiie  contract,  and  extended  to  a  period  far 
beyond  that  which  would  indemnify  the  plaintiff  for  the  loss  of  the  2  per  cent 
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In  the  drawing  of  the  money  from  the  savings  bank.  The  usurions  character 
of  the  transaction,  therefore,  seems  to  be  clearly  established,  considering  all 
the  evidence  which  was  admitted  before  the  referee,  whether  striclcen  out  sub- 
sequently or  not.  The  order  should  be  affirmed,  with  910  oosls  and  disburse- 
ments.   All  concur. 


TiLUS  t.  AxBRieHT  et  al. 
(Supreme  Court,  Oeneral  Term,  S^lrat  DepnrtmeyiU    March  81, 1898.) 

JUDOIIIKT  BT  CONrKSSIOK— STrfFIOIEHCT  OF  StATEUINT. 

A  Statement  for  judgment  by  confession,  in  whloh  no  uncertainty  exists  as  to  the 
amount  due  for  moneys  loaned  between  specified  dates,  and  stating  how  much  is 
due  for  principal  and  how  much  for  interest,  sufBciently  complies  with  Code  Civil 
I^roa  i  1374.  suhd.  2,  providing  that  such  a  statement  must  state  concisely  the  facts 
out  of  which  the  debt  arose.  Wood  v.  Mitchell,  33  N.  B.  Rep.  1135,  117  N.  T.  489. 
distinguished. 

Appeal  from  special  term,  New  Tork  county. 

Action  by  Greorge  Tilles  against  Charles  H.  Albright  and  another.  Fred- 
erick S.  Passavantand  others,  junior  creditors  of  defendants,  move  to  set  aside 
a  judgment  confessed  by  them  in  favor  of  plaintiff.  From  an  order  denying 
the  motion  the  moving  parties  appeal.    Affirmed. 

Argued  before  Van  Brtjmt.  P.  J.,  and  Ingkabam  and  O'Bbien,  JJ. 

Carter,  Pinney  A  Kellogg,  (George  M.  Pinney,  Jr.,  of  counsel,)  for  appel- 
lants.    George  W.  Qalinger,  for  respondent. 

Per  Cttriah.  The  ground  upon  which  the  motion  was  made  is  the  insuffl- 
cieuey  of  the  statement  upon  which  the  judgment  was  confessed.  lo  view  of 
what  is  held  in  the  case  of  Harrison  v.  Oibbona,  71  N.  Y.  58,  which  arises 
under  the  provisions  of  the  old  Code,  substantially  similar  to  the  provisions 
of  section  1274  of  the  new  Code,  which  provides  as  to  wliat  is  requisite  and 
necessary  in  judgments  by  confession,  we  think  that  the  statement  which 
was  made  the  basis  of  the  judgment  by  confession  in  this  action  was  sufficient. 
In  the  case  of  Wood  v.  Mitchell,  117  N.  Y.  439,  22  N.  E.  Rep.  1125,  referred 
to  by  the  appellant,  it  will  be  found  that  the  statement  was  essentially  differ- 
ent from  the  one  in  the  case  at  bar.  It  was  said  in  the  case  cited:  "The  state- 
ment is  in  the  highest  degrpe  indefinite.  The  moneys  are  alleged  to  have 
been  loaned  at  various  times  during  a  period  of  neatly  two  years.  There  is 
sulistantially  no  information  as  to  the  amount  of  the  loans.  They  may  have 
amounted  to  910,000  or  8100,000,  the  indebtedness  having  been  reduced  by 
payments  or  offsets  to  less  than  85,000.  No  dates  of  the  loans  are  given, 
4tnd  it  is  not  stated  bow  much  of  the  85,000  was  for  Interest,  and  how  much 
for  principal."  In  this  case,  although  tlie  statement  alleges  that  the  moneys 
were  loaned  and  advanced  in  numerous  and  divers  suras  between  two  dates, 
which  are  specified,  no  uncertainty  exists  as  to  the  aggregate  amount  of  the 
loans  which  is  therein  stated.  It  also  appears  bow  much  of  the  amount  is  for 
interest,  and  how  much  for  principal.  As  the  objections  made  to  the  suffi- 
ciency of  the  statement  in  Wood  v.  Mitchell  are  not  present  in  this  case,  we 
are  Inclined  to  think  that  rather  than  an  authority  against,  it  is  one  in  favor 
of,  the  sufficiency  of  the  statement  upon  which  the  judgment  in  the  case  at  bar 
was  confessed.  The  order  should  be  affirmed,  with  810  costs  and  disburse- 
ments.   All  concur. 


In  re  Duffy. 
« 
(Supreme  Court,  Oeneral  Term,  First  Department.    Uarcb  81,  lSB2u) 

Vaoitiko  Assissmests— Etfbct  or  Notice— Consent  op  Counsel. 

A  petition  was  filed  in  1873,  alleging  fraud  and  irregularity  in  an  assessment  for 
public  improvements,  under  Laws  18o8,  c.  8S8,  i  1,  providing  that  notice  of  such  pro- 
ceeding shall  be  given  corporation  oounsel,  on  which  the  court  shall  proceed  forth- 
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wltb  to  hear  the  proofs.  Notice  was  given  to  the  oorporation  counsel  October  SS, 
1872,  who  indorsea  thereon  a  consent  that  proofs  be  taken  f  orthvTith.  No  further  pro- 
ceedings vera  taken  until  1690,  when  petitioner,  after  notice,  moved  tocontinne  the 
proceedings.  Held,  that  the  statute  contemplated  immediate  prooeedlogs  by  peti- 
tioner, and  that  such  consent  of  counsel  did  not  authorize  the  oontinnaoce  of  the 
proceeding  until  such  time  as  petitioner  thought  fit  to  revive  it. 

9.  Same— COMMENCEMEI7T  or  PROCBBDrHO. 

In  such  case  the  mere  service  of  the  notice,  not  followed  op  by  any  proceeding 
under  it,  was  ineffectual  to  commence  any  special  proceeding  under  such  statute, 
and  the  npplication  to  revive  should  have  been  denied,  in  re  RosenbauTn,  28  N.  K 
Rep.  173,  119  N.  Y.  24,  distinguished. 

Appeal  from  special  term,  New  York  c6unty. 

Petition  by  Michael  Duffy  to  vacate  an  aasessment  for  public  improve- 
ments. From  an  order  denying  a  motion  to  dismiss  the  application,  the  mayor, 
aldermen,  and  commonalty  of  the  city  of  New  York  appeal.    Reversed. 

Argued  before  Van  Brunt,  F.  J.,  and  O'Brien  and  Inorahau,  JJ. 

William  H.  Clark,  Corp.  Counsel,  {George  L.  Sterling,  of  counsel,)  for  ap- 
pellants.   Elliot  Sai^ford,  for  respondeDt 

Feb  Curiam.  By  section  1  of  chapter  338  of  the  Laws  of  1858,  the  act  un- 
der which  this  proceeding  was  instituted,  it  is  provided  tliat  "if  in  the  pro- 
ceedings relative  to  any  assessment  or  assessments  for  local  improvement  in 
the  city  of  New  York,  or  in  the  proceedings  to  collect  the  same,  any  fraud  or 
legal  irregularity  shall  be  alleged  to  have  been  committed,  the  party  aggrieved 
thereby  may  apply  to  a  judge  of  the  supreme  court  in  special  term  or  in  vacs- 
tion,  who  shall  thereupon,  upon  due  notice  to  the  counsel  of  the  corporation 
of  the  city  in  which  the  land  so  assessed  is  situated,  proceed  forthwith  to  hear 
the  proofs  and  allegations  of  the  parties."  In  pursuance  of  this  provision  of 
the  statute  the  petitioner  served  upon  the  counsel  to  the  corporation  a  peti- 
tion alleging  fraud  or  legal  irregularity  in  proceedings  relative  to  an  assess- 
ment specified  in  the  petition,  and  gave  notice  to  the  counsel  to  the  corpora- 
tion of  the  city  of  New  York  that  the  petition  would  be  presented  at  the  spe- 
cial term  of  the  supreme  court,  to  the  justice  holding  the  same,  at  the  cham- 
bers of  said  court,  in  the  court-house  in  the  city  of  New  York,  on  the  24th 
day  of  October,  1872,  and  proofs  taken  in  support  of  the  allegations  therein 
contained,  and  a  motion  made  thereon  that  the  prayer  of  the  said  petition  be 
granted,  and  indorsed  upon  that  petition  and  notice  was  an  admission  of  serv- 
ice thereof ,  and  a  consent  that  the  proofs  be  taken  forthwith;  such  indorse- 
ment being  dated  October  22,  1872.  No  further  proceedings  were  taken,  no 
application  made  to  the  court  or  a  justice  thereof  at  the  time  specified,  and  no 
proofs  at  any  time  taken.  On  or  about  November  12,  1890,  a  notice  was 
served  upon  the  counsel  of  the  corporation,  whereby  notice  was  given  that 
the  petitioner  would  apply  to  a  judge  of  the  supreme  court  on  the  20th  of  No- 
vember, 1890,  by  which  the  petitioner  sought  to  continue  the  proceeding.  On 
the  return  of  this  notice  the  counsel  for  the  corporation  moved  to  dismiss  the 
application,  which  applict^tion  was  denied;  and  from  that  order,  denying  the 
motion  to  dismiss,  this  appeal  is  taken.  These  additional  facts  also  appear, 
— that  the  assessment  sought  to  be  vacated  was  confirmed  in  January,  1872, 
and  was  paid  in  1876  and  1878. 

The  act  of  1858  contemplated  the  taking  of  proof  before  the  court,  or  a  jus- 
tice thereof,  arid  upon  that  proof  an  application  to  the  court  or  a  justice  to 
vacate  the  assessment;  and  the  notice  that  was  required  was  a  notice  that  the 
party  aggrieved  would  at  the  time  and  place  specified  offer  such  proof  and 
make  such  application.  The  admission  of  the  corporation  counsel  of  the  re- 
ceipt of  the  notice,  and  his  consent  that  the  proof  be  taken  forthwith,  dated 
in  October,  1872.  was  nothing  more  than  a  consent  that  on  the  day  named  in 
the  notice  the  petitioner  could  present  his  petition  to  the  court,  and  could 
then  offer  such  proof  to  be  taken  by  the  court  as  he  should  be  advised.  It 
did  not  authorize  or  consent  that  the  proceedings  should  be  cummenced  or 
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should  continue  until  such  time  as  the  petitioner  saw  flt  to  revive  it;  and 
the  corpunition  counsel,  so  far  as  appears,  might  have  attended  in  court 
on  the  return  day  of  the  notice,  ready  to  proceed,  but,  upon  the  failure  o( 
the  petitioner  to  appear,  concluded  that  the  proceedings  had  been  abandoned. 
It  was  the  application  to  the  court,  who  was  thereupon  to  take  the  testi- 
mony in  pursuance  of  the  notice,  that  commenced  the  proceeding,  and  the 
notice  was  merely  such  as  was  required  in  such  cases  to  notify  the  corpora- 
tion  counsel  that  at  the  day  named  the  petitioner  would  initiate  the  proceed- 
ing. The  essential  difference  between  such  a  proceeding  as  this  and  an  ac- 
tion is  that  by  the  service  of  a  summons  the  action  is  commenced,  and  then 
continues  until  finally  dismissed  or  discontinued;  but  here  the  commence- 
ment of  the  proceeding  was  the  taking  of  the  testimony  before  the  court,  in 
pursuance  of  the  notice  given,  and  the  mere  service  of  the  notice,  not  followed 
up  by  atiy  proceeding  under  it,  was  ineffeetual  to  commence  any  special  pro- 
ceeding under  tlie  provision  of  this  statute.  The  proceeding,  tlierefore,  not 
having  been  in  fact  initiated,  we  think  the  court  below  should  have  denied 
the  petitioner's  application  for  leave  to  take  proof.  The  question  here  pre- 
sentied  was  not  passed  upon  by  the  court  of  appeals  in  lie  Rosenbaum,  119  X. 
Y,  24,  23  N.  E.  Rep.  172;  for  there  it  appeared  that  the  proof  had  been  taken, 
and  the  proceeding  thus  actually  initiated,  and  the  court  there  held  that  the 
mere  fact  that  the  petitioner  had  not  continued  the  proceedings  after  they 
were  once  initiated  was  not  a  reason  for  denying  him  the  relief  to  which  the 
proof  showed  he  was  entitled.  The  order  appealed  from  should  therefore  be 
reversed,  with  ;B10  costs  and  disbursements,  and  the  motion  to  dismiss  the  ap- 
plication granted.    All  concur. 


OiLHAN  et  al.  V.  FiBST  Kat.  Bank  or  Citt  of  Kew  York. 
(Supreme  Court,  Oeneral  Term,  First  Department.    March  81, 1899.) 

VOtUKTABT  PaTMBST— RbOOVBBT. 

Plaintifls  notified  the  payee  of  a  bill  of  exchan^  drawn  on  them  that  they  had 
BOt  sufficient  funds  of  tM  drawer  to  meet  it,  whereupon  the  payee  notified  them 
to  honor  it  to  the  extent  of  the  funds  in  their  bauds.  The  draft  was  presented  by 
defendant,  to  whom  it  had  been  sent  for  collection,  in  the  due  course  of  business, 
and  paid  in  full  by  plaintiffs'  cashier,  who  had  no  knowledge  of  the  balance  on 
hand  to  pay  the  draft.  Held,  that  such  payment  was  not  such  a  mistake  as  would 
entitle  plaintiffs  to  recover  from  defendant  the  excess  paid,  especially  where,  by 
'  leaaon  of  payment,  protest  was  prevented.    O'Bribn,  J.,  dissenting. 

Appeal  from  circuit  court.  New  York  county. 

Action  by  WinthropS.  Oilman  and  another  against  the  First  National  Bank 
of  the  City  of  New  York  to  recover  the  amount  of  a  draft  paid  by  mistake. 
The  complaint  was  dismissed  on  the  trial  before  a  Jury,  and  plaintiffs'  ex- 
ceptions were  ordered  to  be  heard  in  the  first  instance  at  general  term.  Af- 
firmed. 

Argued  before  Van  Brunt,  P.  J.,  and  O'Brien  and  Patterson,  JJ. 

Parsons,  Shepard  &  Ogden,  (H,  B'.  Clonson,  of  counsel,)  for  appellants. 
Peabody,  Baker  A  Peabody,  (FisJier  A.  Baker,  of  counsel,)  for  respondent. 

Patterson,  J.  This  is  an  appeal  from  a  judgment  entered  on  the  dis- 
missal of  the  complaint  at  circuit.  The  action  was  brought  to  recover  back  a 
sum  of  money  which  the  plaintiffs  claim  was  paid  by  mistake  on  a  draft  or 
bill  of  exchange  presented  to  them  by'  the  defendant,  and  paid,  on  the  10th 
day  of  February,  1891.  There  is  no  dispute  as  to  the  facts,  which  are,  in 
brief,  that  a  Mrs.  Oockran,  living  at  Cadiz,  in  Ohio,  deposited  for  collection 
with  a  bank  located  and  doing  business  at  that  place  a  bond  of  a  Kansas  town- 
ship. That  bond  was  sent  by  the  Ohio  bank  to  a  Kansas  bank,  which  col- 
lected its  amount  on  the  23d  January,  1891.     The  plaintifls  were  the  New 
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York  correspondents  of  the  Kansas  bank,  nnd,  on  the  day  last  named,  that 
bank,  by  its  cashier,  drew  a  sight  draft  on  the  pliiintiffa,  which  was,  after 
some  delay,  received  by  the  Cadiz  bank,  and  was  forwarded  by  that  bank  to 
the  defendant  for  collection.  Meantime,  and  on  the  6tb  of  February,  the  Ca- 
diz bank  notiUed  the  plaintiffs  of  the  existence  of  the  draft,  and  requested 
them  to  hold  moneys  of  the  Kansas  bank  sufficient  to  meet  it.  On  the  9th 
February  the  plaintiffs  telegrHplied  the  Cadiz  bank  that  tlie  drawer  had  not 
suflicient  funds  to  meet  the  draft.  On  the  same  day  the  Cadiz  bank,  in  reply 
to  the  telegram  last  referred  to,  requested  (by  telegraph)  the  plaintiffs  to  ap- 
ply to  the  draft  what  funds  they  had  of  the  Kansas  bank.  There  is  nothing 
in  the  case  to  show  the  exact  state  of  the  account  between  the  drawing  bank 
and  tlie  plaintiffs,  but  there  were  several  transactions  had  between  them  in- 
termediate the  23d  January  and  the  10th  February.  On  the  last-named  day, 
as  appears  from  the  letter  and  telegrams  above  referred  to,  the  plaintiffs,  with 
full  knowledge  of  the  fact  that  there  was  not  enough  money  in  their  hands  to 
the  credit  of  the  account  to  which  the  draft  was  to  be  charged,  paid  it  in  fall 
to  the  defendant  The  next  day  the  plaintiffs  made  reclamation,  not  of  the 
whole  amount  paid,  but  only  of  the  amount  of  the  deflciency  in  the  account 
of  the  Kansas  bank.  There  is  nothing  in  the  testimony  to  establish  mis- 
take of  the  plaintiffs.  The  only  witness  who  testified  on  that  subject  is  Burn- 
liam,  the  plaintiffs'  cashier,  and  he  says  he  did  not  know  what  the  balance  on 
hand  was  to  pay  the  draft  until  after  the  payment  was  actually  made.  His 
principals  did,  however.  In  the  absence  of  any  other  testimony,  it  is  quite 
clear  this  draft  was  paid  in  the  usual  course  of  business,  and,  notwith- 
standing the  plaintiffs  knew  it  was  not  good,  in  full,  on  the  day  preceding  its 
payment.  We  do  not  think  a  case  of  mistake  was  made  out,  such  us  would 
entitle  the  plaintiffs  to  recover,  and  more  especially  as  it  is  clear  that  by  reason 
of  the  payment  a  protest  of  the  paper  was  prevented.  It  was  a  foreign  bill. 
Bank  v.  Vamum,  49  N.  Y.  276.  The  act  of  payment,  of  course,  prevented 
the  protest;  and,  before  an  action  could  be  maintained  against  the  drawer  on 
the  draft,  protest  was  necessary.  2  Daniel,  Neg.  Inst.  §  926.  We  think  the 
complaint  was  properly  dismissed,  and  that  the  judgment  should  be  affirmed, 
with  costs. 

Yan  Bbtjnt,  p.  .1.,  concurs. 

O'Brien,  J.,  {dissenting.)  The  action  was  to  recover  money  paid  by  mis- 
take by  the  plaintiffs  to  the  defendant  upon  a  draft  presented  to  them  for  pay- 
ment. Although  the  amount  involved  is  not  large,  the  principle  is  impor- 
tant, as  determininK  the  rights  and  duties  of  drawers,  indorsers,  and  drawees 
upon  a  foreign  bill  of  exchange;  and  as  the  facts  are  not  disputed,  and  may 
be  briefly  stated,  it  will  serve  the  purposes  of  clearness  to  set  them  forth.  In 
January,  1891,  a  Mrs.  Cockran,  of  Cadiz,  Ohio,  had  deposlti'd  with  the  First 
National  Bank  of  Ciidiz,  for  collection,  a  bond  of  the  township  of  Augusta, 
Kan.  That  bank  sent  the  bond  for  collection  to  its  correspondent,  the  Farm- 
ers' State  Bank  of  Augusta.  The  Farmers'  Bank  collected  the  amount,  and 
on  Janaary  23d  its  cashier  drew  a  sight-draft  on  the  plaintiffs,  their  New 
York  correspondents,  in  favor  of  the  Cadiz  bank,  fur  $638.60.  It  did  not  ap- 
pear whether  or  not  the  balance  of  the  Augusta  bank  with  the  plaintiffs  was 
then  good  for  this  amount  or  not.  There  were  subsequent  drafts  upon  them 
— presented,  however,  before  this — which  reduced  the  balance;  but,  on  the 
other  hand,  deposits  may  have  been  made  in  the  mean  time.  This  draft  the 
cashier  of  tlie  Augusta  bank  forgot  to  mail  to  the  Cadiz  bank,  being  just  then 
about  to  abscond.  He  did  abscond,  and  his  bank  failed.  Hearing  of  this,  the 
Cadiz  bank  telegraphed  to  Augusta  for  news  of  the  bond,  with  tlie  result  thai 
the  draft  in  question  was  found  and  mailed  to  the  Cadiz  bank,  as  it  was  ad- 
vised by  wire.    Thereupon,  on  February  6th,  before  receiving  the  draft  itself. 
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tbe  Cadiz  bank  wrote  to  the  plaintiffs,  asking  tliem  to  bold  an  amount  to 
cover  tbe  draft;  but,  before  receiving  the  reply,  they  paid  the  amount  of  the 
draft  to  their  customer.  When  received,  they  mailed  the  draft  to  their  New 
York  correspondent,  the  defendant.  The  plaintiffs,  after  the  payment  to  tbe 
depositor  by  the  Cadiz  bank,  replied  that  the  account  of  the  Farmers'  Bank 
was  not  good  for  the  amount  of  the  draft.  Thereupon  tbe  Cadiz  bank  tele- 
graphed the  plaintiffs  to  apply  any  amount  in  their  hands  on  the  draft,  and  to 
the  defendant  to  accept  partial  payment  thereof.  This  draft,  however,  hav- 
ing been  presented  with  some  SO  others  by  the  defendant  to  the  plaintiffs,  the 
plaintifTs'  cashier,  having  overlooked  the  fact  that  there  were  not  sufficient 
funds  in  hand  for  the  purpose,  paid  the  draft  in  full.  On  the  next  day  the 
mistake  was  discovered,  and  demand  was  made  upon  the  defendant  for  the 
return  of  the  amount  of  the  overdraft,  whicli  was  refused. 

There  can  be  no  question  upon  the  evidence  but  tliat  the  payment  of  the 
draft  was  not  a  voluntary  payment,  but  was  made  by  the  plaintiffs  under  a 
mistake.  Unless,  therefore,  there  is  some  other  ground  or  principle  that  would 
prevent  a  recovery,  the  plaintiffs  were  entitled,  as  against  the  defendant,  who 
was  the  mere  agent  of  the  Cadiz  bank,  and  against  the  Cadiz  bank  itself,  to 
recover  the  money  thus  paid  by  mistake.  The  ground  upon  which  the  com- 
plaint was  dismissed  was  that  the  pliiintiffs  sue  upon  the  bill  of  exchange, 
which  they  failed  to  protest  on  the  day  when  the  demand  was  made,  and  tiiat 
by  reason  of  that  failure  to  protest  the  defendant  has  lust  its  claim  against 
the  drawer.  We  shall  confine  our  attention  to  a  determination  as  to  whether 
this  ruling  was  correct;  for,  though  some  question  is  made  as  to  the  strength 
of  the  plaintiffs'  case  upon  the  theory  of  the  payment  of  the  money  by  mis- 
take, had  this  latter  ground  been  relied  upon,  it  might,  under  permission  to 
be  obtained  from  the  court,  have  been  strengthened  by  other  testimony.  In 
other  words,  we  think  that  this  nonsuit  must  be  susbiined,  if  at  all,  upon  the 
ground  upon  which  it  was  asked  and  granted,  unless  there  was  some  other 
ground  upon  which  it  would  have  been  impossible  for  the  plaintiffs,  if  iheir 
attention  had  been  called  to  it,  to  obviate  it  by  further  proof.  We  have  been 
referred  to  no  such  other  ground,  and,  as  stated,  it  remains  but  to  consider 
whether  the  ground  relied  upon  for  the  nonsuit,  viz..  tbe  failure  to  protest 
the  bill  on  tbe  day  the  demand  was  made,  will  prevent  a  recovery.  As  the 
plaintiffs  were  the  drawers  of  the  bill  of  exchange,  there  was  not,  under  tlie 
law  governing  commercial  paper,  any  obligation  upon  them  to  protest  the 
paper  at  all;  and  their  failure  to  protest  is  therefore  no  bar  to  their  recovery. 
It  may,  however,  be  insisted,  inasmuch  as  tlie  defendant,  for  the  purpose  of 
charging  the  drawer,  would  undoubtedly  have  been  required  to  protest  the 
paper,  that  the  payment  of  the  money,  and  the  situation  in  which  thedefendant 
was  thus  placed  by  the  possession  which  the  plaintiffs  had  of  the  draft,  pre- 
vented it  from  dischargin^r  its  duty  to  protest  tbe  draft.  This  presents  the 
question  upon  which  we  think  the  rights  of  tbe  parlies  depend.  And,  at  the 
outset,  we  do  not  agree  with  the  claim  of  appellants  that  the  fact  that  there 
were  not  funds  sufficient  in  their  hands  to  pay  the  draft  in  full  would  have 
relieved  the  defendant  from  the  obligation  of  protesting  it  in  order  to  hold 
the  drawer.  It  is  only  in  cases  where  there  are,  to  the  knowledge  of  the 
drawer,  no  funds,  or  where  subsequent  to  the  drawing  of  the  draft  the  funds 
are  taken  out,  or  it  is  clnar  that  the  drawer  has  no  reasonable  expectation  that 
tbe  draft  will  be  accepted,  that  presentation  and  protest  may  be  necessary. 
Tbe  reason  for  this  is  that  the  act  of  the  drawer  is  a  fraud.  The  rule  is 
stated  in  Chitty  on  Bills  (page  444)  as  follows:  "If  at  any  time  between  the 
drawing  of  the  bill  and  its  presentment  and  dishonor  the  drawee  has  some  ef- 
fects of  tbe  drawer  in  his  hands,  though  insufficient  to  pay  the  demand,  he 
will  nevertheless,  in  general,  be  entitled  to  notice  of  the  dishonor,  and  the 
laches  of  the  holder  will  discharge  h'm  from  liability." 
v.l8K.Y.s.no.7 — 32 
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Assaming,  bowever,  that  the  obligation  rested  apon  the  defendant  of  pro- 
testing  the  draft,  it  remains  to  be  determined  whether  the  mistalce  prevented 
the  defendant  from  discharging  this  duty,  which,  if  it  did,  by  relieving  the 
drawer,  would  prevent  the  plaintifFs  from  recovering  the  overdraft  from  the 
defendant.  We  shall  consider,  therefore,  the  motion  for  a  nonsuit,  as  though 
made  upon  the  ground  that  the  plaintiffs,  by  their  delay  in  discovering  the 
mistake,  had  made  it  impossible  for  the  defendant  to  protest  the  draft,  and 
that  the  defendant  would  therefore  become  answerable  in  damages  to  the 
Cadiz  bank  if  it  had  returned  the  money.  The  answer  to  this  clnim  is  that 
the  situation  was  in  no  way  changed  by  the  failure  of  tbeplaintiSs  to  discover 
their  mistake  until  the  morning  of  the  day  following  the  presentment  of  the 
draft.  If  the  defendant  had  then  acceded  to  the  demands  of  the  plaintiffs,  and 
returned  the  payment  as  made  by  mistake,  it  could  have  protpsted  the  draft,  and 
notified  the  drawer,  equally  as  well  as  on  the  day  before.  We  assume  that  the 
principle  will  not  be  disputed  that  the  protest  of  a  bill  ctm  always  be  madeon 
the  business  day  next  succeeding  that  of  presentment.  Smith  v.  Poillon,  87 
N.  Y.  590;  Bank  v.  Vait,  21  N.  Y.  485;  Burkhalter  v.  Bank,  42  N.  Y.  538. 
Under  the  authority  of  these  cases,  as  the  draft  was  only  received  by  the  de- 
fendant on  the  10th,  they  could,  on  returning,  on  the  11th,  the  payment 
made  by  mistake  on  the  lOtb,  again  have  presented  the  draft  for  payment, 
and,  on  its  being  refused,  immediately  protested  it,  and  given  notice  to  the 
drawer,  and  it  would  thereby  have  been  duly  charged.  Where,  as  here,  there- 
fore, the  mistake  was  discovered  in  time  to  enable  the  defendant  to  correct 
the  same,  and  discharge  its  duty  to  its  principal,  by  protesting  the  draft,  as 
against  the  drawer,  it  should  not  be  allowed  to  take  advantage  of  the  fact  that 
the  draft,  by  being  paid,  was  in  the  possession  of  the  plaintiffs,  because  such 
possession  could  have  been  recovered  by  the  repayment  of  the  money  when 
demand  was  made  therefor. ,  In  our  view,  upon  the  facts,  the  discharge  of 
the  drawer  from  liability  because  of  the  non-protest  of  the  bill  is  not  charge- 
able  to  the  plaintiffs,  but  is  directly  the  result  of  what  must  be  considered  tiM 
Indefensible  position  assumed  by  the  defendant's  principal,  the  Cadiz  bank, 
who,  with  full  knowledge  of  all  the  facts,  that  there  was  not  money  sufBcient 
to  pay  the  siime,  had  instructed  the  defendant  to  receive  partial  payment,  and 
when,  through  a  mistake,  it  had  obtained  possession  of  the  whole  amount, 
ihsisteii  on  returning  the  same,  illegally  and  unjustly,  as  against  the  plaintiffs. 
This  circumstance  alone,  that  the  Cadiz  bank  had  requested  the  plaintiffs  to 
make,  and  the  defendant  to  accept,  partial  payment,  would  absolve  the  de- 
fendant from  the  obligation  of  protesting.  Such  a  request  was  inconsistent 
with  the  right  to  require  protest  of  the  draft,  and  must  be  considered  as  sn 
express  waiver  of  it.  The  Cadiz  bank  knew  that  in  the  regular  course  of 
business  the  draft  would  be  protested,  and  notwithstanding  this  they  tele- 
graphed to  the  plaintiffs  and  defendant  to  make  and  accept  partial  payment, 
after  which  it  would,  of  course,  be  impossible  to  protest  the  draft,  for  the 
reason  that  the  mercantile  law  knows  no  such  thing  as  protest  after  partial 
payment  of  commercial  paper,  or  the  protest  of  partially-paid  negotiable 
paper.  The  defendant  owed  a  duty  simply  to  the  Cadiz  bank,  and  to  no  one 
else;  and  the  Cadiz  bank  had  the  right  to  instruct  the  defendant,  as  its  agent, 
to  pursue  a  course  which,  while  it  might  release  the  drawer,  who  at  the  time 
was  known  to  have  failed,  would  at  the  same  time  secure  the  partial  payment 
of  the  draft.  Under  these  circumstances,  it  would  be  impossible,  it  seems  to 
us,  for  the  Cadiz  bank  to  maintain  an  action  for  damages  against  the  defend- 
ant, if  it  had  returned  the  mouey  which  it  had  received  by  mistake. 

Our  conclusion,  therefore,  is  that  the  ground  upon  which  tlie  nonsuit  was 
placed,  viz.,  the  failure  of  the  defendant  to  protest  the  draft, — there  being  no 
such  duty  upon  the  plaintiffs  as  drawees. — is  untenable,  and  that  the  other 
theory  upon  which  it  is  sought  to  justify  the  nonsuit,  viz.,  that  the  i»- 
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lease  at  the  drawer  was  due  to  the  mistake  of  the  plaintiffs,  thus  barring 
a  recovery,  ia  not  supported  by  the  facts  in  the  case,  or  by  the  authorities 
bearing  upon  the  subject.  We  think,  therefore,  that  the  exceptions  should 
be  Buatained,  and  a  new  trial  ordered,  with  costs  to  the  plaintiffs,  to  abide  the 
event. 


In  re  Patterson's  Will. 
(Supreme  Court,  Oeneral  T«rm,  First  Department.    March  81, 1S93.) 

1.  JUBISDICnON  OF  SURBOOATE— NbW  TBIA.L  AFTER  HeaBINO  IN  COMMON  PlEAR. 

A  decree  of  a  surrogate  admittioK  a  will  to  probate  was  reyersed  by  the  supreme 
court  on  a  question  of  fact,  and  a  trial  was  ordered  in  the  court  of  common  pleas, 
as  permitted  by  Code  Civil  Proc.  fl  2588,  whirh  contains  the  further  provision  that 
"aner  the  trial  a  new  trial  mav  be  granted,  as  prescribed  in  section  2518  of  this 
act. "  Section  2548,  after  providing  for  a  review  of  a  trial  by  jury,  "made  in  a  pro- 
ceeding for  the  disposition  of  real  property  of  a  decedent, "continues:  "Anew 
trial  may  be  granted  by  the  surrogate,  or  the  court  in  which  the  trial  took  place, " 
etc  Meld,  that  the  only  portion  of  section  2548  which  was  intended  to  be  referred 
to  in  section  2588  was  the  part  prescribing  the  cases  in  which  a  new  trial  might  be 
granted,  and  not  the  tribunal  which  should  entertain  the  application  therefor,  and 
that  the  surrogate  bad  no  power  to  set  aside  the  verdict  rendered  in  the  court  of 
common  pleas,  and  grant  a  new  trial. 

2.  BaMB — JCRISDICTION  OF  BUPKEME  CoDKT. 

In  such  case  the  effect  of  the  appeal  from  the  surrogate's  decree  to  the  supreme 
court  was  to  Invest  the  court  with  original  jurisdiction  of  the  prooeeding,  under 
sections  2586-2587,  providing  that  the  judgment  shall  be  filed  in  the  office  of  the 
elerk  of  the  surrogate  court,  authorizing  it  to  receive  further  or  documentary  evi- 
dence and  appoint  a  referee,  and  to  reverse,  modify,  or  afBrm  the  decree  appealed 
from,  which  jurisdiction  the  supreme  court  retains  until  it  remits  the  proceeding 
to  the  surrogate  court;  and,  until  so  remitted,  the  orders  and  decrees  therein,  in- 
cluding any  order  setting  aside  the  verdict  rendered  In  the  common  pleas,  must  be 
those  of  the  supreme  court. 

Appeal  from  surrogate's  court,.  New  York  county. 

Proceedings  for  the  probate  of  the  will  of  John  Patterson,  deceased. 
From  an  order  of  the  surrogate  denying  a  motion  to  set  aside  a  verdict  en- 
tered  in  the  court  of  common  pleas,  Daniel  Paxton  and  James  B.  Hackett, 
contestants,  appeal.     Affirmed. 

For  former  reports,  see  8  N.  Y.  Snpp.  872;  18  N.  Y.  Supp.  463;  16  N.  Y. 
Supp.  146. 

Argued  before  Van  Brunt,  P.  J.,  and  O'Brien  and  Inoraham,  JJ. 

Booraem,  Hamilton  &  Beckett,  {William  H.  Hamilton,  of  counsel,)  for 
appellants.  Henry  Hoyt,  for  respondent  George  W.  Patterson,  proponent. 
Christian  G.  Moritz,  for  respondent  Eliza  Brogan,  legatee. 

Per  Curiam.  The  will  of  the  deceased  was  presented  to  the  surrogate  for 
probate,  and  after  a  contest  was  admitted  by  him  to  probate.  An  appeal 
was  taken  from  the  decree  of  the  surrogate  admitting  such  will  to  probate  to 
the  supreme  court.  Upon  the  hearing  of  such  appeal  by  the  general  term 
the  decree  of  the  surrogate  was  reversed,  and  issues  of  fact  were  framed  and 
directed  to  be  tried  in  the  court  of  common  pleas  before  a  jury.  Such  trial 
having  taken  place,  and  a  verdict  having  lieen  rendered  upon  the  issues  so 
framed,  which  verdict  appears  to  have  been  certified  by  the  clerk  of  said 
court  of  common  pleas,  and  filed  by  the  appellants  herein  in  the  office  of  said 
surrogate,  thereupon  an  application  was  made  to  the  surrogate  for  a  new 
trial  upon  the  exceptions  taken  at  the  trial,  and  because  the  verdict  was  ren- 
dered upon  insufficient  evidence,  and  against  the  weight  of  evidence,  and  as 
otherwise  contrary  to  the  evidence  and  contrary  to  law,  which  motion  was 
denied  by  the  surrogate  upon  the  ground  that  he  had  no  power  or  jurisdic- 
tion to  entertain  the  same,  and  from  the  order  thereupon  entered  this  appeal 
is  taken.  In  this  disposition  of  the  motion  we  think  the  learned  surrogate 
was  clearly  right,  as  there  is  no  authority  by  any  provision  of  the  Code,  coo- 
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ferring  upon  the  surrogate  the  power  to  entertain  the  motion  for  a  new  trial 
in  a  case  like  the  present.  It  is  claimed  by  the  counsel  for  the  appellant  that 
such  power  Is  conferred  by  sections  2588  and  2548 '  of  the  Code.  An  exam- 
ination of  those  sections,  however,  we  think  will  demonstrate  the  fact  that 
the;  are  not  susceptible  of  the  construction  claimed  by  the  appellants.  Sec- 
tions 2547  and  2548  primarily  relate  entirely  to  controverted  questions  of 
fact  arising  in  a  special  proceeding  for  the  disposition  of  real  property  by  a 
decedent,  and  have  no  application  to  proceedings  for  the  probate,  or  to  revoke 
the  probiite,  of  a  will.  Section  2588  relates  to  the  practice  which  shall  be 
followed  upon  a  reversal  or  modification  of  a  decree  of  the  surrogate,  by  t)ie 
supreme  court,  upon  a  question  of  fact  in  a  probate  proceeding.  It  is  pro- 
vided that  the  court  must,  in  such  a  case,  direct  a  trial  by  a  jury  of  the  ma- 
terial questions  of  fact  arising  upon  the  issues  between  the  parties;  and  that 
it  must  direct  the  trial  to  take  place  either  at  a  circuit  court  specified  in  the 
order,  or  in  the  county  court  of  the  county  of  the  surrogate,  or,  in  the  city  of 
New  York,  in  the  court  of  common  pleas.  In  the  case  at  bar  the  supreme 
court  having  reversed  the  decree  of  the  surrogate  upon  questions  of  fact,  an 
order  was  made  directing  certain  specified  issues  to  be  tried  in  the  court  of 
common  pleas.  The  question  is  now  presented  as  to  how,  after  such  a  trial, 
the  results  of  that  trial  are  to  be  reviewed;  and  it  is  provided  for  explicitly 
by  the  last  clause  of  section  2588,  which  provides  that  a  new  trial  may  Ije 
granted  as  prescribed  in  section  2548;  and  it  is  upon  the  construction  which 
is  to  be  placed  upon  this  clause  that  the  question  here  presented,  as  to  the 
proper  practice,  must  be  determined. 

In  determining  this  question,  it  is  necessary,  in  the  first  place,  to  bear  in 
mind  the  effect  of  an  appeal  to  the  supreme  court  from  the  surrogate's  court. 
A  probate  proceeding,  by  such  appeal,  is  removed  into  the  supreme  couii. 
The  supreme  court  becomes  a  court  of  original  jurisdiction,  and  has  the  same 
power  to  decide  questions  of  fact  which  the  surrogate  had;  and  may,  in  its 
discretion,  receive  further  or  documentary  evidence,  and  appoint  a  referee. 
^Section  2586.  By  section  2587  the  supreme  court  may  reverse,  affirm,  or 
modify  the  decree  or  order  appealed  from,  and  each  intermediate  order  speci- 
fied in  the  notice  of  appeal,  which  it  is  authorized  by  law  to  review  as  to  any 
or  all  of  the  parties,  and  it  may,  if  necessary  or  proper,  grant  a  new  trial  or 
hearing.  And  by  section  2585  it  is  provided  that  the  judgment  roll  contsiin- 
ing  the  judgment  of  the  appellate  court  shall  be  filed  in  the  office  of  the  clerk 
of  the  county  of  the  surrogate  from  whom  the  appeal  is  taken ;  and  tht'  sole 
authority  which  the  surrogate  has  for  his  subsequent  action  in  the  case  is 
derived  from  the  judgment  roll  so  filed.  It  is  thus  apparent  that  when  unce 
an  appeal  of  this  kind  is  taken  the  whole  proceeiling  becomes  a  proceeding 
in  the  supreme  court,  and  remains  in  such  court  until  formally  remitted 
back  to  the  'surrogate;  and  until  it  is  so  remitted  the  orders  and  decrees 
in  the  proceeding  must  be  orders  and  decrees  of  the  supreme  court.  We 
think,  therefore,  that  the  only  portion  of  section  2548  which  was  intended 
to  be  referred  to  in  section  2588  were  the  cases  in  which  a  new  trial  might 
be  granted,  and  not  the  tribunal  which  should  entertain  the  application 
therefor,  the  particular  practice  relating  to  such  motions  being  governed 
by  the  other  provisions  of  the  Code  in  reference  to  actions  or  proceedings 
pending  in  the  supreme  court.    And  this  view  is  supported  by  the  fact  that 

'Code  Civil  Proc.  N.  Y.  {  2548,  provides  that  "a  trial  by  jury  pursuant  to  an  order 
made  in  a  proceeding  for  the  disposition  of  the  real  property  of  a  decedent,  made  as 
prescribed  in  tbe  last  section,  can  be  reviewed  in  the  nrst  instance  only  upon  a  motion 
for  a  new  trial.  A  new  trial  may  be  granted  by  the  surrogate  or  the  oourt  in  which 
the  trial  took  place,  or,  U  it  took  place  at  the  circuit  court,  by  the  supreme  court,  in  a 
case  where  a  new  trial  of  speclflo  questions  of  fact,  tried  by  a  jury  pursuant  to  an  or- 
iler  for  such  trial,  made  In  an  action,  would  be  granted.  The  verdict  of  the  jury  must 
bo  cenihcd  to  tbe  surrogate's  court  by  the  clerk  of  the  court  in  which  the  trial  took 
Dlace. " 
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section  2548,  where  it  speaks  of  the  tribunals  which  are  to  entertain  the  mo* 
tion,  expressly  refers  to  the  cases  provided  for  in  section  2547.  In  those 
rases  tl)e  proceedings  are  all  in  the  surrogate's  court,  and  the  direction  for 
the  trial  of  the  issues  proceeds  from  the  surrogate's  court;  and  even  where 
they  are  sent  to  a  circuit  court  the  motion  for  a  new  trial  maybe  made  before 
the  surrogate  or  in  the  supretiie  court, — in  the  supreme  court,  because  the 
circuit  court  has  no  power  to  entertain  motions  for  new  trials,  except  upon 
the  Judge's  minutes,  and  such  motions  are  not  appropriate  in  a  case  where 
issues  have  been  framed  in  another  court  and  sent  by  such  court  to  a  liicult 
court  for  trial.  In  a  probate  case,  where  issues  have  been  framed  by  the 
supreme  court,  and  sent  to  a  circuit  court  for  trial,  it  never  has  been  claimed 
that  the  surrogate  had  any  further  jurisdiction  of  the  case,  except  to  proceed 
in  accordance  with  the  llnal  judgment  in  the  case.  It  would  be  an  anomaly 
which  it  cannot  be  supposed  the  legislature  intended  that,  in  the  case  of 
issues  sent  from  the  supreme  court  to  the  court  of  common  pleas  for  trial, 
the  surrogate  having  lost  all  jurisdiction  of  the  proceedings  to  probate  by 
the  appeal  to  the  supreme  court,  a  uiotion  for  a  new  trial  might  be  enter- 
tained by  the  surrogate,  while  in  the  case  of  issues  sent  under  precisely  sim- 
ilar circumstances  to  a  circuit  court  the  supreme  court  only  could  entertain 
such  a  motion;  the  authority  for  sending  the  issues  for  trial  being  derived 
from  the  same  section  of  the  Code,  viz..  section  2588,  and  exercised  under 
precisely  the  same  circumstances.  In  the  cases  mentioned  in  section  2548 
where  the  power  to  grant  new  trials  is  conferred  upon  the  surrogate,  the  sur- 
rogate retains  jurisdiction  of  the  proceedings ;  and,  as  has  already  been  stated, 
the  direction  for  the  trial  of  the  issues  proceeds  from  the  surrogate's  court; 
the  clerk  of  the  court  where  the  trial  is  had  being  required  to  certify  the  ver- 
dict to  the  surrogate's  court  for  further  proceedings  thereon,  whether  such 
trial  be  had  in  a  county  court  or  a  circuit  court.  It  is  therefore  apparent 
that  it  was  the  intention  of  the  legislature,  in  the  enactment  of  the  last 
clause  of  section  2588.  only  to  specify  the  circumstances  under  which  mo- 
tions for  new  trials  should  be  entertained  in  a  case  mentioned  in  that  section. 
In  a  probate  case,  where  there  has  been  an  appeal  to  the  supreme  court, 
therefore,  the  further  proceedings  must  be  had  in  that  court,  and  the  verdict 
certified  to  that  court  for  further  proceedings  thereon,  whether  the  trial  of 
the  issues  framed  by  the  supreme  court  be  ha<l  at  a  circuit  court  or  in  the  court  , 
of  common  pleas.  The  surrogate  therefore  had  n<>  jurisdiction  to  entertain 
the  motion,  and  the  order  appealed  from  should  be  affirmed,  with  $10  costs  and 
disbursements.    All  concur. 


People  ex  rel.  Lower  v.  Donovan  et  al. 
(Supreme  Court,  Oeneral  Term,  First  Department.    March  ti,  1893.) 

Election  Dat — Serviob  of  Process — Ikspbotors  of  Election. 

Laws  1812,  c.  18U,  i  4,  providing  that  no  civil  process  or  proceeding  in  the  na- 
ture of  civil  process  shall  be  served  on  election  day  on  any  elector  entitled  to  vote, 
does  not  apply  to  process  against  a  board,  or  a  chairman  thereof,  havine  public 
dalles  to  perform,  such  as  the  inspector  of  elections,  and  will  not  prevent  the  serv- 
ice on  him  on  election  day  of  an  order  to  show  cause  why  a  writ  of  mandamue 
shall  not  issue  against  him  requiring  him  to  permit  relator  to  vote. 

Sams — Motion  to  Court. 

The  application  for  such  nuindamus  was  a  motion,  and  the  issuing  thereof  an 
order,  within  Code  Civil  Proc.  §§  767, 76S,  which  declare  respectively  that  an  appli- 
cation for  an  order  is  a  motion,  and  that  a  direction  of  a  court  or  judge,  etc.,  is  an 
order;  therefore,  such  application  having  been  made  to  a  judge  of  the  flrst  judicial 
district,  who  is  empowered  by  section  770  to  enturlaiii  muiioua  which,  in  other  dis- 
tricts, must  be  made  to  the  court,  was  not  a  motion  to  a  court,  and  consequently 
not  invalidated  by  Laws  1843,  c.  130,  ^5,  (1  Banks'  Kev.  St.,  6th  Ed.,  p.  437,)  providing 
that  no  coart  shall  be  opened  or  transact  any  business  on  election  day. 

Same — Powers  of  Jddoks  op  First  JnniciAL  District. 

Code  Civil  Proc.  S  'iO&i,  which  provides  that,  "except  where  special  provision 
therefor  ia  otherwise  made  in  this  article,  a  writ  of  martdamwi  can  be  granted 
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only  at  a  special  term  of  the  court, "  does  not  take  the  application  for  a  nuindamtu 
.  out  of  the  general  provision  of  section  770,  the  object  of  which  was  to  give  the 
judges  of  the  first  judicial  district  all  the  powers  of  a  court  without  the  formality 
of  being  in  court.  , 

i.  SaMK— COSSTKDOTION   OF  OBDBR — SOBFLUSAOE. 

The  order  issued  by  a  justice  of  the  supreme  court  required  respondent  "to  show 
cause  before  me  at  a  special  term  thereof  to  be  held  at  chamber^  In  the  oounQr 
courthouse."  Held,  that  the  use  of  the  words  "special  term"  was  surplnsaga, 
and  that  the  order  was  returnable  before  the  jostioe  IndiTldually,  and  not  as  • 
court 
6.  Same— Closiko  Glebk's  Ofpicb — Attaceiho  Seal  or  Coubt. 

The  fact  that  the  law  required  the  county  clerk's  office  to  be  closed  on  election 
day  did  not  invalidate  the  sealing  of  the  writ  by  the  clerk  on  that  day,  because  the 
judge,  having  power  to  issue  the  writ  requiring  a  seal,  had  power  also  to  procure 
the  sealing  and  attestation  thereof  by  the  clerk,  and  because  the  law  merely  re- 
quired that  the  office  should  be  closed,  but  does  not  prohibit  the  dlerk  from  dis- 
charging any  of  his  duties. 

Appeal  from  special  term.  New  York  county. 

Application  for  a  peremptory  mandamus,  on  the  relation  of  Horace  M. 
Lower,  against  Timothy  J.  Donovan  and  others.  From  an  order  punishing 
him  for  contempt,  defendant  Donovan  appeals.    Affirmed. 

Argued  before  Van  Bbunt,  P.  J.,  and  O'Brien  and  Pattebson,  JJ. 

P.  V.  R.  Van  Wyck,  {Henry  Qrasse,  of  counsel,)  for  appellant.  David 
Letentrttt  and  Charlen  H.  Knox,  for  respondent. 

Peg  CimiAH.  At  the  election  on  the  8d  day  of  November,  1891,  the  ap- 
pellant was  the  chairman  of  the  inspectors  of  election  in  the  seventh  election 
district  of  the  second  assembly  district.  On  that  day  an  order  to  show  cause 
was  granted  by  a  justice  of  this  court,  returnable  at  a  later  hour  of  tliat  day, 
why  a  peremptory  writ  of  mandamtis  should  not  issue  commanding  the  in- 
spectors to  allow  the  relator  to  vote.  This  order  was  served,  and  upon  the 
return,  the  appellant  not  appearing,  a  peremptory  writ  was  granted.  Not- 
withstanding the  service  of  the  peremptory  writ,  the  appellant  subsequently 
refused  to  permit  tlie  relator  to  vote,  and  he  relies,  on  this  appeal,  upon  sev- 
eral grounds^ in  justiflcation  of  his  willful  disobedience  of  the  order  referred 
to.  The  question  now  before  the  court  is  not  as  to  whether,  if  contested,  the 
writ  of  mandamus  would  or  would  not  have  been  granted.  The  writ  was 
granted,  allowed  by  the  justice,  signed  by  him  and  by  the  county  clerk,  duly 
served,  and  willfully  disot>eyed.  There  is  therefore  but  one  question  which 
needs  our  consideration,  and  that  is  whether  the  writ  itself  is  void;  and  to 
show  this  the  appellant  relies  upon  two  grounds:  First,  the  statute  which 
provides  that  no  civil  process  or  proceeding  in  the  nature  of  civil  process  shall 
be  served  on  an  elector  entitled  to  vote  in  any  city  or  town  on  the  day  on 
which  such  election  shall  be  held, — chapter  130,  Laws  1S42,  tit.  1,  (1  Banks' 
liev.  St.,  6tli  Ed.,  p.  427;)  and,  second,  section  5  of  the  same  statute,  which 
provides  that  "no  court  shall  be  opened  or  transact  any  business  in  any  city  or 
town  on  the  day  on  which  such  election  shall  be  held  therein,  unless  it  be  for 
the  purpose  of  receiving  a  verdict  or  discharging  a  jury.  ♦  ♦  ♦  But  this 
section  shall  not  prevent  the  exercise  of  jurisdiction  of  any  magistrate  when 
it  shall  be  necessary  in  criminal  cases  to  preserve  the  peace  or  to  arrest  of- 
fenders." In  reference  to  the  tirsl  section  (section  4,  supra)  it  need  only  be 
said  that  that  does  not  apply  to  a  process  or  proceeding  directed  against  a 
board  or  a  chairman  thereof,  liaving  public  duties  to  perform,  such  as  was 
the  position  occupied  by  the  appellant  in  the  case  at  bar,  but  was  intended  to 
preserve  tlie  rights  of  an  elector,  and  is  expressly  referred  to  as  such  in  the 
title;  section  4  being  "Privileges  of  Electors."  As  to  section  5,  under  which 
it  is  insisted  by  the  appellant  that  there  is  no  power  in  the  court  or  a  justice 
of  the  supreme  court  to  grant  or  issue  a  maiidamus  on  any  day  on  wliich  a 
general  election  U  held  in  this  state,  the  answer  to  that  proposition  is  that 
section  5  does  not  affect  the  power  of  a  judge  at  all.     It  merely  prescribes  that 


Digitized  by CaOOQlC 


Sup.Ct.]  PEOPLE  V.  DONOVAN.  503 

110  court  shall  be  opened  or  transact  business  in  any  city  or  town  on  the  day 
of  such  election  unless  for  the  purpose  of  receiving  a  verdict,  etc.  It  merely 
relates  to  the  sessions  of  courts,  and  to  the  orf^anization  of  courts  on  election 
day,  and  does  not  interfere  with  the  power  of  judges  to  grant  remedies  that 
tbey  have  the  right  to  grant  irrespective  of  that  statute.  By  express  pro- 
vision of  the  Code,  (section  770,)  in  the  first  judicial  district  a  motion  wtiich 
elsewhere  must  be  made  in  court  may  be  made  to  a  judge  out  of  court,  ex- 
cept for  a  new  trial  on  the  merits.  Section  768  defines  what  a  motion  is,  viz.: 
An  application  for  an  order  is  a  motion.  Section  767  defines  what  an  order 
is,  viz. :  A  direction  of  a  court  or  judge,  made  as  prescribed  in  this  act.  In  an 
action  or  special  proceeding,  unless  it  is  a  judgment,  is  an  order.  Therefore 
the  application  for  a  mandamus  is  a  motion,  and  the  issuing  of  the  man- 
damus is  an  order,  under  the  definition  of  the  Code. 

But  it  may  be  said  that  section  2068  takes  the  application  for  a  mandamtit 
out  of  the  general  provision  of  section  770,  before  referred  to;  which  is  that, 
except  where  special  provision  is  otherwise  made  in  this  article,  a  writ  of 
mandamus  can  be  granted  only  at  a  special  term  of  the  court.  The  excep- 
tion in  regard  to  the  special  provision,  it  is  to  be  observed,  is  an  exception  in 
favor  of  an  application  to  the  general  term  under  certain  given  circumstan- 
ces. Therefore  it  is  apparent  that  anywhere  except  in  the  first  judicial  dis- 
trict an  application  for  a  mandamus  must  be  made  at  a  special  term.  But 
it  is  clear  that  it  was  not  the  intention  of  the  legislature  to  restrict  or  to  vary 
the  practice  in  reference  to  applications  which  may  be  made  out  of  court  in 
the  first  judicial  district,  and  in  this  particular  instance  to  restrict  the  power 
of  the  judge.  It  was  the  policy  of  the  legislature  to  give  the  judges  in  the 
first  judicial  district  all  the  powers  of  a  court  without  tlie  formality  of  being 
in  court.  Hence  the  provision  that  a  motion  whicli  elsewhere  must  be  made  in 
court  may  be  entertained  by  a  judge  out  of  court  in  the  first  judicial  district. 
It  seems,  therefore,  to  follow  that  the  provisions  of  the  statute  respecting  the 
holding  of  courts  have  no  application  to  an  order  which  may  be  made  by  a 
judge  in  the  first  judicial  district  out  of  court.  It  may  be  said,  however,  that 
the  order  to  show  cause  which  was  issued  and  which  formed  the  foundation 
for  the  allowance  of  the  maTidamu^  was  made  returnable  at  a  special  term  of 
the  court.  The  language  of  the  order  required  the  respondent  "to  show  cause 
before  me  at  a  special  term  thereof,  to  be  held  at  chambers,  in  the  county 
courthouse."  It  is  apparent  that  the  use  of  the  words  "special  term"  was 
surplusage,  for  the  reason  that  the  order  is  returnable  before  the  magistrate 
or  judge  who  granted  the  order,  and  before  him  individually.  It  was  evi- 
dently not  intended  to  be  made  before  the  court,  because  the  court  is  the 
same  whether  held  by  one  judge  or  another.  Therefore  the  order  to  show 
cause  was  returnable  before  the  judge,  and  the  mandamus  was  issued  by  the 
judge,  and  the  prohibition  heretofore  spoken  of  clearly  does  not  apply.  It  is, 
however,  insisted  that  the  writ  is  void,  because  the  county  clerk  had  no  au- 
thority to  seal  the  writ,  it  being  provided  that  the  county  clerk's  o£Bce  shall 
be  closed  on  that  day.  This  is  true  as  to  ordinary  business  to  be  done  in  the 
ofBce  of  the  county  clerk;  but  where  a  judge  has  the  power  to  issue  a  writ 
which  requires  the  seal  of  a  particular  othcer,  he  certainly  has  the  power  to 
make  it  effectual  by  procuring  it  to  be  properly  sealed  and  attested  by  the 
clerk.  It  is  to  be  observed  that  nothing  is  said  in  regard  to  the  county  clerk 
not  acting  as  clerk,  but  simply  that  the  county  clerk's  ofiice  shall  be  closed. 
Having  examined  the  que.stiuns  presented,  we  find  no  reiison  for  disturbing 
the  conclusion  reached  by  the  judge  below,  and  the  order  should  therefore  be 
affirmed,  with  $10  costs  and  disbursements.    Ail  concur. 
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People  ex  rel.  John  A.  Boebunq's  Sons  Co.  v.  Wemple,  Comptroller. 

(Supreme  Court,  Oeneral  Term,  Third  Department    April  4, 1893.) 

1.  Taxation — Exemptios — Masufactorino  Corporations. 

A  foreign  manufacturing  company,  bringing  wire  from  their  factory  Into  this 
state,  and  here  fitting  it  with  blocks,  pulleys,  and  other  attachments  to  prepare  it  for 
sale,  does  not  come  within  the  meaning  of  Laws  N.  Y.  l&iO,  c.  542,  g  8,  ezempting 
from  taxation  corporations  carrying  on  manufacturing  in  this  state. 
8.  Same— Comptroller's  Decision— Review. 

The  amount  of  tax  upon  property  subject  to  taxation,  as  determined  by  the  comp- 
troller, will  not  be  disturb^,  unless  clearly  shown  to  be  erroneous. 

Certiorari,  at  the  relation  of  John  A.  Roebling's  Sons  Co.,  of  New  York, 
to  review  the  proceedinga  uf  Edward  Wemple,  comptroller  of  the  state  of 
Kew  York,  in  assessing  taxes  upon  the  relator,  and  in  refusing  a  readjust- 
ment thereof.  The  writ  was  issued  at  special  term.  New  York  county,  re- 
tuniable  to  Albany  county. 

Argued  before  Putnam  and  Herrick,  JJ. 

Charles  HcUdane  Johnson,  for  relator.  S.  W.  Rosendale,  Atty.  Gen.,  for 
defendant. 

Herrick,  J.  The  relator  is  incorporated  under  the  laws  of  the  state  of 
New  Jersey  for  the  purpose  of  cnrrying  on  a  manufacturing  business.  The 
certificate  of  incorporation  provides  "that  the  borough  of  Cbambersburgb,  in 
the  county  of  Mercer  and  state  of  New  Jersey,  is  the  place  where  the  prin- 
cipal part  of  the  business  of  the  said  company  is  to  be  carried  on;  that  the 
city  uf  New  York,  in  the  county  and  state  of  New  York,  is  the  place  where 
said  company  may  liave  an  o£Qce  and  store  for  the  sale  of  their  manufactured 
giiods,  and  for  the  transaction  of  other  business  connected  therewith."  There 
is  no  dispute  but  that  the  relator  is  doing  business  within  this  state,  and  hence 
subject  to  its  laws  in  regard  to  taxation,  but  tlie  relator  claims  that,  during 
the  years  for  wliich  the  taxes  were  levied  in  this  case,  it  was  doing  a  manu- 
facturing business  within  lliis  state,  and  hence  comes  within  the  exception 
mentioned  in  section  3  of  chapter  542  of  the  Laws  of  1880,  which  section  pro- 
vides that  "every  corporation,  *  *  ♦  incorporated  or  organized  by  or 
under  the  laws  of  any  other  state  or  country,  and  doing  business  in  this  state, 
except  *  *  ♦  manufacturing  corporations  carrying  on  manufacturing 
within  this  state,  *  *  *  sliall  be  subject  to  and  pay  a  tax,"  etc.  The 
relator  alleges  that  it  is  carrying  on  a  manufacturing  business  within  the 
state  of  New  York.  Tlie  defendant,  in  his  return  to  the  writ  of  certiorari 
herein,  specifically  denies  that  the  relator  is  carrying  on  a  manufacturing  bus- 
iness within  this  state.  The  relator  is  incorporated  for  the  purpose  of  man- 
ufacturing, buying,  and  selling  iron,  steel  wire,  wire  ropes,  and  all  other 
materials  used  in  connection  therewith;  and  the  relator  states,  in  the  affida- 
vit filed  in  its  claim  for  exemption,  "that  the  said  corporation  manufactures 
wire  at  the  said  factory  at  Trenton,  N.  J.;  that  wire  is  shipped  in  coils  to  the 
New  York  factory;  and  that  at  tlie  said  New  York  factory  the  said  raw  ma- 
terial is  made  up  into  ship  rigging,  endless  elevator  chains,  and  other  useful 
articles;  that  the  said  wire  is  fitted  with  blocks,  pulleys,  and  other  attach- 
ments at  the  said  New  York  factory,  and  is  thus  converted  into  useful  and 
complete  articles,  residy  for  the  maiket."  The  defendant,  in  his  return  to  the 
writ  herein,  alleges  that  the  premises  in  the  city  of  New  York  used  and  occu- 
pied by  the  relator  are  not  used  and  occupied  as  a  factory;  that  they  are  used 
for  its  offlces  and  place  of  business,  and  for  the  storage  of  its  goods;  and 
"that  on  each  of  the  storage  floors  two  or  three  men  are  employed  by  the  re- 
lator in  adapting  the  manufactured  articles  of  the  company  for  such  purposes 
as  may  be  requited,  such  as  attaching  loops  to  wire  ropes  for  use  as  switching 
rods,  attaching  hooks  and  loops  to  wire  cables  for  various  purposes;  aud  that 
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no  wire  or  wire  ropes,  or  any  other  article,  is  manufactured  at  its  place  of 
business. "  Tills  statement  of  the  defendiint  maj  be  taken  as  not  in  conflict 
with  the  affidavit  of  the  relator,  but  as  an  explanation  of  what  the  relutor  de- 
scribed as  the  mailing  up  of  the  raw  material,  and  converting  it  into  useful 
and  complete  articles  ready  for  the  market.  The  process  of  treatment  is  not 
described  by  the  relator,  so  that,  from  its  statement  alone,  it  cannot  be  deter- 
mined whetlier  it  is  in  truth  a  manufacturing  business  that  is  being  carried  on 
iu  tlte  state  of  New  York  or  not.  The  relator's  affiant  says  it  is,  but  does  not 
so  describe  it  as  to  enable  the  court  to  determine  whether  he  is  correct  or  not. 
As  expliiined  by  the  defendant  it  does  not  seem  to  me  that  it  is  manufactur- 
ing, wiihin  tlie  meaning  of  tlie  statute.  What  it  did  in  the  city  of  New  York 
was  but  an  incident  of  its  business,  not  the  business  itself.  It  was  not  man- 
ufacturing; but  the  putting  together  articles  manufactured  elsewhere,  tlie 
cutting  into  lengths  coils  of  wire,  can  hardly,  it  seems  to  me,  be  tlie  manu- 
facturing of  wire  ropes,  cables,  or  rigging.  "The  definition  of  the  terms 
'  manufacturing  corporations'  and  '  manufactures,'  as  derived  from  some  de- 
cisions and  statutes  to  wliich  our  attention  has  been  called,  is  of  little  service 
in  llie  construction  of  the  language  of  this  act.  These  terms  must  be  con- 
strued in  view  of  the  general  purposes  of  the  acts  in  which  theyare  used,  and 
the  general  phraseology  found  in  connection  with  them.  To  give  effect  to 
the  legislative  construction,  their  ordinary  meaning  may  be  enlarged  or  re- 
stricted." People  v.  Horn  Silvej-  Mm.  Co. .  105  N.  Y.  76-82, 11 N.  E.  Ilep.  155. 
But  assuming  that  in  a  sense,  or  technically  speaking,  the  acts  or  processes 
described  is  manufacturing,  still  I  think  it  is  not  within  the  spirit  or  intent 
of  the  statute;  it  is  not  a  carrying  on  manufactures  within  this  state  within 
its  meaning.  "In  determining  whether  a  given  case  is  within  a  clause  iu  a 
statute  exempting  certain  property  or  interests  from  taxation,  the  policy  of 
the  law  in  making  the  exemption  must  be  considered,  and  should  have  great 
weight."  People  v.  Wemple,  (X.  Y.  App.)  29  N.  E.  Rep.  808.  The  terms 
used  must  be  construed  in  view  of  the  general  purposes  of  the  act.  One  of 
those  purposes  was  to  encourage  manufactures  within  the  state,  and  the  facts 
in  this  case  would  si^em  to  indicate  that  a  ruling  that  corporations  doing  bus- 
iness in  the  manner  the  relator  has  been  is  exempt  from  taxation  would  rather 
discourage  than  encourage  the  growth  of  manufacturing  interests  in  this 
state.  'The  great  proportion  of  relator's  manuTacturing  is  dune  outside  the 
state.  Tlie  proportion  inside,  if  it  be  considered  manufacturing,  is  so  small 
that  it  would  almost  appear  that  it  was  done  here  merely  for  the  purpose  of 
relieving  the  business  from  taxation.  To  secure  exemption  under  this  act, 
some  substantial  portion  of  tlie  manufacturing  business  of  the  corporation 
should  be  done  here.  It  should  not  bb  a  mere  incident  of  the  business,  or 
done  in  connection  with  the  main  business.  It  is  the  manufacturing  business 
that  is  to  be  exempted,  not  the  business  that  any  one  chooses  to  establish  in 
connection  with  manufacturing;  and  the  manufacturing  must  be  real,  not 
colorable.  Comparing  the  amount  claimed  to  have  been  manufactured  in  the 
state  of  New  York  with  either  the  total  amount  manufactured,  or  with  the 
amount  sold  within  the  stale,  seems  to  me  would  bring  one  to  the  conclusion 
that  to  exempt  the  business  done  in  this  state  because  of  the  manufacturing 
done  within  the  state  would  be  very  far  from  encouraging  the  giowth  of 
manufacturing  industries  here,  and,  unless  the  words  of  the  statute  can  be 
construed  in  no  other  way,  the  relator  should  not  be  relieved.  It  would  be 
a  plain  case  of  the  letter  of  the  statute  killing  its  spirit.  It  seems  to  me  that 
the  manufai  turing  done  by  the  defendant  in  this  state  is  colorable  merely, 
and  does  not  come  within  the  exemption  of  the  statute.  People  v.  Wemple, 
(Sup.)  16  N.  y.  Supp.  602;  People  v.  Horn  Silver  Min.  Co.,  105  N.  Y.  76, 
11  N.  £.  Hep.  155.  Being  subject  to  taxation,  the  determination  of  the  comp- 
troller as  tu  the  Hmouiil,  unless  clearly  sliown  to  be  erroneous,  will  not  be  dis- 
turbed,— People  V.  Wemple,  (Sup.)  16  N.  Y.  Supp.  602;  People  v.  Wemple^ 


Digitized  by CaOOQlC 


506  HEW   YORK  eDPFIiEUEKT,  Vol.  18.  [Sup.Ct. 

(N.  Y.  App.)  29  N.  E.  Rep.  812, — and  the  determination  of  the  comptroller, 
not  being  clearly  shown  to  be  erroneous  in  this  case,  should  not  be  disturbed. 
The  di'terminatlon  of  the  comptroller  is  affirmed,  with  $50  costs  and  printing 
disbursements. 


Lawless  v.  Citt  op  Teot. 

(Supreme  Court,  Oeiieral  Term,  Third  Department.    April  4, 1892L) 

Dkviective  SinsTTALKB — Rbobnt  Snow — Old  Ice— Concvrsino  Causb  of  Fau. 

Flaintifl  was  walking  on  a  sidewalk  on  a  very  steep  grade,  during  a  snow,  which 
bad  been  falling  for  two  hours,  and  had  covered  a  coating  oi  old  Ice  on  the  walk  to 
the  depth  of  two  inches,  and  while  so  walking  fell,  and  was  injured.  Held,  in  the 
absence  of  evidence  that  the  old  ice  was  a  concurring  cause  of  plaintiff's  fall,  that 
a  verdict  for  plaintiff  must  be  set  aside. 

Appeal  from  circuit  court,  Rensselaer  county. 

Action  by  Hannah  Lawless  against  tlie  city  of  Troy.    From  a  jadgment 
for  plaintiff,  defendant  appeals.     Reversed. 
Argued  before  Putnam  and  Herkiok,  JJ. 
William  J.  Roche,  for  appellant.     J.  A.  Cipperly,  for  respondent. 

Herbick,  J.  On  the  5th  day  of  March,  1887,  the  plaintiff,  while  walking 
along  South  street,  in  the  city  of  Troy,  slipped  ami  fell,  and  sustained  injuries 
for  whicli  she  brings  tins  action.  It  appears  tliat  at  that  portion  of  the  street 
where  she  fell  the  grade  is  very  steep,  and  it  is  alleged  by  her,  and  there  is 
«vidence  to  sustain  it,  although  there  is  a  conflict  upon  that  subject,  that  the 
sidewalk  at  that  point  had  been  covered  with  ice  for  some  weeks  prior  to  tlie 
accident,  and  that  the  sidewalk  was  rough  and  uneven  therefrom.  The  plain- 
tiff  lived  a  short  distance  from  the  place  in  question,  and  was  accustomed  to 
pass  over  it  daily  to  visit  the  home  of  her  parents,  the  place  of  the  accident 
being  between  her  residence  and  that  of  her  parents.  On  the  evening  in  ques- 
tion it  commenced  snowing  between  6  and  7  o'clock.  By  8  o'clock  about  two 
inches  of  snow  had  fallen,  covering  the  sidewalk.  The  plaintiff  left  her  house 
between  7  and  8  o'clock  in  the  evening,  to  visit  her  parents;  passed  over  the 
place  in  safety;  it  was  snowing  at  tlie  time;  stayed  with  her  parents  about 
half  an  hour;  started  for  home  shortly  beiore  or  about  8  o'clock;  and,  wlien  a 
short  distance  from  her  parents,  met  with  the  accident  for  which  this  action 
is  brought.  If  the  sidewalk  was  covered  with  ice  the  length  of  time  prior  to 
the  accident  claimed  by  the  plaintiff,  the  jury  would  have  been  justified  in 
finding  the  city  negligent  in  tliat  respect.  But  that  is  not  suflScient  of  itself 
to  make  the  city  liable  to  the  plaintiff;  that  neglect  must  have  caused  the  in- 
jury, or  at  least  have  been  a  concurring  cause,  without  wliich  it  would  not 
have  happened.  The  grade  of  the  street  is  steep,  by  no  fault  of  the  city. 
Snow  had  fallen  that  evening  prior  to  and  at  the  time  of  the  accident.  It  is 
unnecessary  to  cite  authorities  to  show  that  the  city  was  not  responsible  fur 
accidents  resulting  from  a  fall  of  snow  so  recent.  Unless  the  old  ice  was  a 
concurring  cause  of  the  accident,  without  which  it  would  not  have  happened, 
the  city  is  not  liable.  How  can  the  jury  tell  which  caused  the  accident. — 
whether  it  was  the  snow  alone,  or  whether  it  was  a  concurring  cause;  or  bow 
can  they  tell  that  the  ice  underneath  the  snow — an  inch  or  more — was  a  con- 
curring cause,  without  which  the  accident  would  not  have  happened;  that,  if 
the  snow  alone  had  been  on  that  steep  grade,  the  plaintiff  would  not  have 
fallen?  The  jury  can  simply  guess  as  to  what  caused  the  accident,  and  that 
is  not  permissibly.  Johnson  v.  Village  of  Qlenn  Falls,  (Sup.)  16  N.  Y.  Supp. 
585.  The  plaintiff  herself  testified  that  she  slipped  on  the  snow.  If  she  is 
right  in  that,  the  city  is  not  liable.  Judgment  should  be  reversed,  new  trial 
granted,  costs  to  abide  event. 

PcTKAM,  J.,  (concurring.)    At  the  place  where  plaintiff  fell  there  was  no  j 

special  ridge  or  bunch,  but  a  quantity  of  rough,  uneven  ice.    Probably  the  { 
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jury  coaltl  find  the  city  negligent  in  aiifFering  this  ice  to  remain.  Masters  r. 
dtp  of  Troy,  (Sup.)  3  N.  Y.  Siipp.  450.  Plaintiff  miglit  recover  notwith- 
standing the  new  fall  of  snow.  In  Pomfrey  v.  Village  of  Saratoga  Springs, 
104  N.  Y.  460,  11  N.  E.  Rep.  43,  there  was  «  light  covering  of  snow  over  tlie 
ice;  and  also  in  Masters  v.  City  of  Troy,  supra.  But  plaintiff  was  bound  to 
show  that  the  old  ice  caused  her  fall,  or  was  a  concurring  cause.  Taylor  v. 
City  of  Yonk&rs.  105  N.  Y.  208,  11  N.  E.  Rep.  642.  If  the  evidence  was 
■iich  that  it  was  impossible  to  determine  which  caused  the  accident,  the  old 
ice  or  the  new  snow,  plaintiff  cannot  recover.  This,  I  thinic,  is  the  difficulty 
alioiit  the  plaintiff's  case.  She  testified  that  she  slipped  on  the  ice,  and  again 
that  she  slipped  on  the  snow.  It  was  a  steep  grade.  There  was  about  two 
inches  of  new  snow.  The  testimony  in  the  case  is  such  that  it  cannot  be  de- 
termined whether  the  old  ice  caused  the  accident  or  the  new  snow.  Hence 
the  verdict  of  the  jury  was  not  sustained  by  the  evidence.  I  therefore  con- 
cur with  Judge  Hebrick. 


»  Bbadt  v.  Scott  et  at. 

iSupreme  Cmvrt,  OenertU  Term,  Third  Department.    April  4, 1893.) 
1.  BImplotmbkt  of  Attobket— Ratipicatiox. 

Plaintiff  was  employed  as  local  attorney  by  defendants'  oonnsel,  who  had  fall 
maoaffement  of  the  case.  Defendants  knew  of  sach  employment,  and  bad  received 
a  bill  for  the  services  rendered  thereunder.  Counsel  stated  that  the  services  had 
been  performed,  and  should  be  paid  for,  whereupon  defendants  promised  to  "fix  the 
matter  up."  Held,  that  defendants  not  only  admitted  the  employment,  but  rati- 
fied theplidntilTs  acts. 

S.  BAMB— PaTMENT— ESTOFPBL. 

The  receipt  of  a  check  by  an  attorney  for  his  services,  inclosed  in  a  letter  stating, 
"I  hope  it  will  prove  satisfactory, "  and  the  rendition  by  him  of  a  bill  for  a  certain 
amount,  do  not  preclude  h<m  from  thereafter  claiming  and  recovering  a  much 
greater  amonnt,  upon  proof  tliat  the  services  rendered  were  of  the  value  last 
claimed. 

Appeal  from  judgement  on  report  of  referee. 

Action  by  Fred  A.  Bradt  against  James  T.  Scott  and  another  for  profes- 
sional services.  From  a  judgment  for  plaintiff,  defendants  appeal.  Af- 
firmed. 

Argued  before  Putnam  and  Herbick,  JJ. 

George  Carlton  Comstock,  {Myer  Ifussbaum,  of  counsel,)  for  appellants. 
Fred  A.  Bratt,  in  pro.  per. 

Putnam,  J.  This  action  was  brought  by  the  plaintiff  to  recover  for  serv- 
ices performed  for  defendants  between  November  11,  1886,  and  September 
1, 1^9.  He  was  employed  by  Mr.  Comstock,  the  attorney  of  defendants,  as 
local  counsel;  and  one  question  raised  on  the  trial  wa.<i  as  to  the  authority  of 
Mr.  Comstock.  Plaintiff  testified  that,  after  the  services  were  performed,  he 
bad  an  interview  with  Mr.  Scott,  one  of  the  defendants,  at  which  he  (plain- 
tiff) made*  a  claim  for  compensation.  Defendant  then  said  that  Mr.  Com- 
stock had  full  management  of  the  case;  he  was  their  representative;  they  had 
left  the  matter  entirely  to  him;  and  on  a  subsequent  interview,  Mr.  Com- 
stock being  present  and  stating  to  Mr.  Scott,  the  defendant,  that  plaintiff  had 
performed  services  and  ought  to  be  paid,  defendant  promised  to  fix  the  mat- 
ter up.  This  conversation,  in  which  defendant  did  not  deny  the  authority  of 
Mr.  Comstock  to  employ  plaintiff,  but  impliedly  admitted  it,  could  properly  be 
deemed  by  the  referee  iis  an  admission,  not  only  of  Gomstock's  authority  to 
employ  the  plaintiff,  but  also  as  a  subsequent  ratiQcation  uf  his  acts  in  mak- 
ing such  employment,  if  originally  unauthorized.  Harnett  v.  Qarcey,  36 
N.  Y.  Super.  Ct.  326;  Keeler  v.  Salisbury,  33  N.  Y.  648.  And  see  Poland 
V.  Dayton,  20  Wkly.  Dig.  59.  Defendant  Scott  al  that  time  knew  that  Com- 
stock had  assumed  to  employ  plaintiff  as  local  counsel,  and  in  what  actions 
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he  hiid  been  omplojed.  He  was  also  informed  that  plaintiff  had  performed 
legal  services  on  such  retiiiners.  PiaintiS  had  prior  to  this  time  sent  in  a 
bill  to  defendants  for  the  services  performed.  Scott  was  therefore  sufficiently 
in  possession  of  the  facts  of  the  case  to  enable  liim  to  ratify  the  acts  of  Cum- 
stock.    Hence  the  retainer  of  plaintitl  was  sufficiently  proven. 

The  check  of  $35  sent  by  Gomstock  to  plaintiff,  and  which  the  latter  re- 
ceived and  used,  does  not  estop  plaintiff  from  maintaining  the  action.  The 
cases  cited  by  appellants — riilla  v.  Summer,  (Sup.)  6  N.  Y.  Supp.  469;  Looby 
V.  Village  of  Wtst  Troy,  24  Hun,  78;  Palmerlon  v.  Hiixford,  4  Denio,  166— 
were  each  cases  of  accord  and  satisfaction,  where  there  was  a  genuine  dis- 
pute between  the  parties  as  to  the  claim,  and  a  sum  paid  in  settlement.  Tiiose 
cases  do  not  apply  here.  They  do  not  apply  where  a  sum  is  paid  on  an  un- 
liquidated account,  there  being  no  real  controversy  as  to  the  amount  of  the 
claim,  even  in  case  where  a  receipt  in  full  is  exacted  and  given.  Tlie  dis- 
tinction between  the  two  classes  of  cases  is  mentioned  in  Palmerton  v.  Hu» 
ford,  supra;  and  see  Ryan  v.  Ward,  48  N.  Y.  204.  In  this  case,  on  Sei-tem- 
ber  14, 1889,  when  Mr.  Comstock  sent  his  letter  and  check  of  $35  to  plaintiff, 
it  does  not  appear  that  there  was  any  controversy  as  to  the  amount  due  plain- 
tiff. Plaintiff's  account  was  not  disputed.  Comstock  sent  $35.  He  did  not 
claim  or  insist  that  that  sum  was  a  full  payment  of  plaintiff's  real  claim.  He 
"hopes  it  will  be  satisfactory."  If  he  had  said  in  his  letter,  "Your  services 
are  not  worth  more  tlian  $35,  and  defendant  will  not  pay  more  than  that 
sum,  and  you  must  receive  the  inclosed  check  in  full,"  the  case  would  have 
been  different.  The  letter  in  question  indicates  that  Comstock  deemed  that 
plaintiff's  services  were  worth  over  $35.  but  be  ought,  under  the  circum- 
stances, to  accept  a  sum  It-ss  than  the  value  thereof.  He  does  not  say  that 
plaintiff  must  accept  $35  in  full,  but  hopes  he  will.  Under  the  circumstances 
the  payment  did  not  prevent  plaintiff  from  maintaining  the  action. 

The  serious  question  in  the  case  is  as  to  the  amount  of  plaintiff's  recovery. 
Two  letters  of  Mr.  Bradt's  are  in  evidence.  In  one  he  mentions  having  sent 
a  bill  to  defendant  for  $50  for  the  services  in  question.  In  the  other  he  states 
that  he  considers  his  services  for  defendants  worth  $50.  These  letters  were 
evidence  of  the  value  put  by  plaintiff  upou  his  own  services  prior  to  any  liti- 
gation. It  is  an  admission  upon  his  part  of  such  value,  clearly  proved  by  his 
letters,  and,  under  the  circumstances,  strong  evidence  of  the  real  value.  I 
should  be  better  satisfied  with  the  result  if  the  referee  had  determined  the 
value  of  plaintiff's  services  at  the  sum  so  fixed  by  him  in  the  letters  prior  to 
the  litigation  between  the  parties,  rather  than  $200.  But  an  attorney,  after 
a  litigation  in  which  his  clients  have  not  been  fortunate,  may  be  willing  to 
accept  and  to  make  out  a  bill  for  a  much  less  sum  than  the  real  value  of  his 
services;  and,  if  he  is  compelled  afterwards  to  commence  an  action  to  recover 
his  compensation,  he  may  incline  to  and  be  justlGed  in  claiming  the  full 
value.  In  this  case  both  tlie  plaintiff  and  another  attorney,  a  Mr.  Basoom, 
testified  that  the  value  of  plaintiff's  services  for  which  the  action  is  brought 
exceed  $200.  No  witnesses  were  sworn  on  the  part  of  the  defendants  on  the 
question  of  value.  Therefore  the  only  evidence  before  the  referee  on  this 
question  was  the  testimony  of  the  two  witnesses  above  mentioned,  and  the 
admission  contained  in  plaintiff's  own  letters.  The  referee  might  have  de- 
termined that  the  letters  stated  the  true  sum  plaintiff  was  entitled  to  recover, 
relying  upon  them  rather  than  upon  the  testimony  as  to  the  value  given  upon 
the  trial.  But  he,  (an  able  and  experienced  lawyer,)  on  sufficient  evidence, 
reached  another  conclusion,  and  determined  that  plaintiff's  services  performed 
for  defendants  were  of  the  value  of  $200.  AVe  cannot  say  that  the  finding  of 
the  referee  is  unsupported  by  the  evidence,  and  reverse  tlie  judgment  for  that 
reason.  There  be.ng  sutiicient  evidence  to  support  the  finding,  it  should  not 
be  disturbed.  lioosa  v.  Smith,  17  Hun,  1.38.  It  has  been  decided  that  the 
presentation  of  a  bill  for  a  certain  amount  does  not  prevent  the  recovery  of  a 


Digitized  by CaOOQlC 


Sup.  Ct.]  PALMER   V.  COLVILLE.  '  609 

larger  sum,  if  the  aervices  can  be  shown  of  greater  vahie  than  stated  in  the 
bill.  Harrison  v.  Ayera,  18  Hun,  336;  Waiiams  v.  Glenny.  16  N.  Y.  389; 
SheriDood  v.  Hatuer.  94  N.  Y.  626-628;  Stryker  v.  Cassidy,  76  N.  Y.  54. 
In  WUliama  v.  Glenny,  16  N.  Y.  392,  tlie  bill  rendered  was  $150,  iind  the  re- 
covery 1>600,  and  the  court  remarked:  "The  defendant  gave  in  evidence  the 
bill  rendered  by  plaintiff,  in  which  the  services  were  cliarged  at  S150,  an>l  in- 
sisted berore  the  referee  that  tlie  plaintiff  cuuld  recover  only  tliat  sum  for  tlie 
services.  The  referee  decided  otherwise,  and  defendant  excepted.  The  plain- 
tiff's own  estimate  of  the  value  of  his  services  was  high  evidence  against 
himself,  and  no  doubt  had  its  due  weight  given  to  it  l>y  the  referee,  but  was 
not  in  the  nature  of  an  estoppel  to  preclude  the  truth.  Had  the  defendant 
paid  tiie  bill  when  presented,  it  would  have  been  an  accord  and  satisraction  of 
the  services,  although  less  than  their  real  value.  But  tlie  defendant  chose  to 
litigate,  and  the  question  of  value  of  the  services  was  open  to  proof  as  a  ques- 
tion  of  fact."    The  judgment  must  be  affirmed,  with  costs. 


Palmer  v.  (Doltille  et  al. 
(Supreme  Court,  General  Term,  First  Department.    March  31, 1893.) 

I.  Execution — Supplemestart  Pboceedinqs — Collatekal  Attack. 

The  production  and  proof  of  an  order  made  in  supplementary  proceedings,  recit- 
ing the  facts  necessary  to  give  jurisdiction  to  the  court  or  judge  making  it,  fur- 
nishes conclusive  proof  of  its  regularity  when  questioned  collaterally,  and  prtnui 
facte  evidence  of  tbe  facts  necessary  to  confer  jurisdiction.  Wright  v.  Nostrarui, 
94  N.  Y.  45,  followed. 

8.  Same— Receivers— Effect  of  Cotjntermandino  Execution. 

The  appointment  of  a  receiver  in  supplemental  proceedings  by  a  conrt  having 
jurisdiction  is  not  rendered  void  merely  by  a  subsequent  countermand  of  the  exe- 
cution upon  which  the  proceeding  were  based,  and  orders  extending  the  receiver- 
ship to  other  judgments  before  the  appointment  is  vacated  vest  in  the  receiver  the 
title  to  tbe  judgment  debtor's  property. 


Appeal  from  special  teim,  New  York  county. 

Action  by  Alberc  M.  Palmer,  as  receiver  of  the  property,  property  rights, 
and  things  in  action  of  Bartley  Campbell,  against  David  F.  Colville  and 
Charles  L.  Webster,  as  executors  of  the  last  will  and  testament  of  Samuel 
Colville,  deceased,  Emeline  Colville,  J.  Wesley  Rosenquest,  and  Edward  G. 
Gllinore,  for  satisfaction  of  an  equitable  lien  upon  a  lease.  From  a  judgment 
dismissing  the  complaint  plaintitT  appeals. 

Argued  before  O'BRmN  and  Inqraham,  JJ. 

Benjamin  8.  Harmon,  for  appellant.  Vand-erpoel,  Qreen  <t  Cuming,  (H, 
Thompnon,  of  counsel,)  for  respondents  Colville  and  aiiotlier.  Theodore  T. 
Hascall,  for  respondents  Colville's  executors. 

O'Brien,  J.  The  plaintiff  brought  this  action,  alleging  himself  to  be  a 
receiver  appointed  in  supplementary  proceedings,  to  procure  satisfaction  of 
an  alleged  equitable  lien  impressed  upon  a  lease  of  property  in  this  city;  to 
to  have  himself  declared  entitled  to  the  possession  thereof,  together  with  the 
books,  papers,  and  contracts  connected  therewith;  and  to  have  defendants 
account  and  pay  over  all  moneys  that  may  be  found  due  to  the  judgment 
debtor.  It  will  be  seen  that  the  action  was  brought  not  only  to  enforce  a 
lien  as  against  real  estate,  but  also  involved  tbe  right  of  the  plaintiff  to  re- 
cover persoDHl  property  in  the  possession  of  tlie  defendant  belonging  to  the 
judgment  debtor.  The  ground  upon  which  the  complaint  was  dismissed  was 
tiecause,  the  proceedings  supplementary,  in  whicli  he  was  appointed,  having 
been  brought  in  aid  of  an  execution,  proof  was  not  furnished  that  the  execu- 
tion was  not  outstanding  at  the  time  the  proceedini;  was  commenced  and  the 
order  appointing  the  receiver  made.  It  was  held  by  the  court  of  appewls  in 
the  case  of  Wright  v.  Nostrand,  94  N.  Y.  45,  that  the  production  and  proof 
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of  an  order  made  bj  a  court  or  Judge  authorized  by  law  to  make  it  in  pn>< 
ceedings  supplementary  to  execution,  reciting  the  facts  necessary  to  give  siicb 
court  or  judge  jurisdiction  to  act  in  the  proceedings,  furniabes  conclusive  ev- 
idence of  the  regularity  of  such  order  when  questioned  collHterally,  and  prima 
facie  evidence  of  the  existence  of  the  facts  necessary  to  confer  jurisdiction. 
The  plaintiff  produced  on  the  trial  an  order  made  by  a  justice  of  the  city  court, 
requiring  the  judgment  debtor  to  appear  before  him  on  the  25th  of  February, 
1886,  to  maice  discovery  on  oath  concerning  his  property,  which  order  was 
based  upon  an  afBdavit  that  recited  the  recovery  of  a  judgment  against  the 
debtor;  the  issuing  of  an  execution  to  the  sheriff  Qf  the  county  uf  New  Yorl:, 
where  the  judgment  debtor  resided;  that  said  execution  l)ad  l)een  returned 
unsatisfied;  that  said  judgment  remained  unpaid;  and  that  the  jndgnifiit 
debtor  has  property  which  be  unjustly  refuses  to  apply  towards  the  satisfao 
tion  of  the  judgment,  and  that  such  property  was  so  kept  by  the  said  debtor 
that  it  could  not  be  identified,  and,  with  ordinary  diligence,  reached  by  exe- 
cution. Upon  the  return-day  of  that  order  the  judgment  debtor  appeared  and 
was  examined  l>ef6re  the  justice.  Such  examination  disclosed  the  existence 
of  property,  consisting  of  a  lease  of  real  estate,  certain  plays,  and  the  scenery 
used  in  producing  the  plays,  valued  at  about  $300;  and  at  the  close  of  the 
examination  an  order  was  made  by  the  justice  before  whom  the  examination 
was  had  appointing  a  receiver  of  the  property  of  the  judgment  debtor.  Upon 
the  authority  of  Wright  v.  Nostrand,  supra,  the  production  and  proof  of 
this  oi-der  was  conclusive  evidence  of  the  regularity  of  the  order  and  of  the 
appointment  of  the  receiver,  when  questioned  collaterally,  and  prima  facie 
evidence  of  the  existence  of  the  facts  necessary  to  confer  jurisdiction.  The 
plaintiff  therefore  proved  the  valid  appointment  of  the  receiver,  and  by  op- 
eration of  law  such  receiver  tliereby  became  vested  with  the  personal  property, 
including  the  choses  in  action,  belonging  to  the  judgment  debtor.  Conceding 
that  the  defendants  had  the  right  to  show  that  at  the  time  of  the  appoint- 
ment of  the  receiver  the  execution  upon  which  the  proceeding  was  based  had 
been  countermanded,  the  burden  was  upon  them  to  show  such  fact;  and,  if 
we  can  talce  notice  of  the  execution  that  was  offered  in  evidence  by  the  plain- 
tiff, and  rejected  by  the  court  upon  defendant's  objection,  the  plaintiff  had 
the  right  to  show  that  the  countermand  of  the  execution  was  after  the  ap- 
pointment of  the  receiver.  And  we  think  that,  if  the  court  had  jurisdiction 
to  appoint  the  receiver  at  the  time  the  order  appointing  him  was  made.  a. 
countermand  of  the  execution  subsequent  to  such  appointment  would  not 
render  the  order  void  until  it  was  vacated  by  the  judge  or  the  court  In  which 
the  proceeding  was  pending;  and  the  subsequent  orders,  made  after  the  ap- 
pointment of  the  receiver,  extending  the  receivership  to  other  judgments, 
before  any  order  had  been  made  vacating  the  appointment,  and  before  the 
commencement  of  this  action,  would  prevent  the  receiver  from  losing  any 
right  to  recover  possession  of  the  property  because  of  any  act  of  the  original 
judgment  creditor,  who  obtained  his  appointment.  It  seems  to  us,  therefore, 
as  was  said  in  Wright  v.  Nostrand,  supra,  that  the  orders  of  a  couit  or  judge 
authorized  by  law  to  act  in  sucli  a  proceeding  must  be  presumed  to  be  regu- 
lar until  annulled  in  a  direct  proceeding  to  review  or  set  them  aside;  and 
that  such  orders,  so  far  as  they  recite  the  facts  necessary  to  confer  jurisdic- 
tion upon  the  court  or  judge  to  move  in  the  proceedings,  furnish  prima  facte 
evidence  of  the  existence  of  such  facts.  If,  therefore,  the  receivership  was 
extended  to  other  judgments,  the  mere  fact  that  the  execution  in  the  original 
judgment  was  countermanded  should  not  result  in  destroying  the  title  of 
the  receiver.  This  must  follow  from  an  examination  of  the  provisions  of  tiie 
Code,  which  do  not  leave  it  entirely  at  the  will  of  the  oilginal  judgment  cred- 
itor to  determine  whether  a  receiver  once  vested  with  the  pri)|>eity  of  tlie 
judgment  debtor  shall  be  divested  or  nut,  because,  by  the  provisions  of  the 
Code,  where  one  receiver  is  appointed,  subsequent  judgim-ni  creditors  in  pro- 
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oeedings  supplementary  mustt  instead  of  obtaining  a  new  receiver,  have  the 
receivership  already  in  existence  extended  so  as  to  include  their  judgments. 
We  think,  therefore,  that  the  countermHnding  of  the  original  execution  upon 
which  the  order  appointing  a  receiver  was  based  after  the  appointment  of  the 
receiver,  and  before  the  receivership  had  been  executed,  did  not  divest  the  re* 
oeiver  of  his  rights  to  the  debtor's  property,  so  that  the  riglit  of  such  subse- 
quent judgment  creditors  to  have  such  receivership  extended  to  these  judg- 
ments was  lost,  and  that,  wliere  extended,  the  receiver  was  vested  with  the 
title  to  the  judgment  debtor's  property.  We  are  therefore  of  opinion  that  the 
judgment  appealed  from  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  the  appellant  to  abide  the  event. 


Pboflb  ex  rel.  Edison  Eleotrio  Light  Co.  v.  Wehple,  Comptroller. 
{Supreme  Ctmrt,  Oeneral  Tei-m,  TWrd  Department    April  4, 1893.) 
1.  Cektiorari— When  Lies — Erroneocs  Assessment. 

Under  Laws  1889.  c.  468,  8  20,  the  writ  of  certiorari  will  lie  to  review  an  erro- 
neous assessment  of  taxes  by  the  comptroller  npon  the  franchise  or  business  of  a 
corporation.    People  v.  Wemple,  (N.  Y.  App.)  28  N.  B.  Rep.  812,  followed. 
8.  Taxation  ov  Corporations— Exemptions— CArrriX  Emplotbd  in  State. 

Under  Laws  1880,  o.  542,  H  8,  11,  as  amended  by  Laws  1885,  o.  SOI,  providing  that 
every  domestic  corporation  shall  pay  an  annual  tax  upon  the  value  of  Ita  capital 
stock  employed  within  this  state,  an  electric  li^ht  company,  conveying  to  various 
companies  outside  the  state  the  right  to  use  its  patents,  and  receiving  payment 
therefor  In  the  stock  of  such  companies,  is  a  mere  Investor  in  this  stock,  and  the 
capital  thus  invested  is  not  exempt.  U.  S.  v.  Amerioan  Bell  TeU  Co.,  29  Fed.  Rep. 
44,  followed. 
8.  Same. 

In  order  to  be  exempt,  the  capital  must  be  "employed"— tliat  is,  ''nsed,"<*][ept  at 
work  "—outside  the  state. 

4.  Same — Capital  Isvested — Patents. 

Capital  invested  in  patents  is  to  be  deemed  employed  in  ttie  state  where  the  com- 
pany is  located,  and,  although  its  patent-rights  extend  over  the  United  States  and 
other  countries.  If  it  is  located  here  it  is  a  New  Tork  corporation,  and  a  claim  that 
it  can  be  taxed  only  for  the  proportionate  value  of  its  patents  In  this  state  is  un- 
tenable. 

5.  Samb— Franohisb  Tax. 

A  tax  assessed  against  an  electric  light  company  doing  business  In  New  York 
under  patents  controlled  by  it  is  not  a  property  tax  assessed  on  the  patents,  but  a 
tax  on  the  franchise  or  business  of  the  corporation.  People  v.  Wemple,  (Sup.)  IS 
N.  Y.  Supp.  718,  followed. 

(w  BaME— COMPTIlOI.I.BR*8  FlNSINOS— ReVIBW. 

The  finding  of  the  comptroller  as  to  the  value  of  the  capital  stock  of  a  corpora- 
tion employed  in  the  state  is  conclusive.  People  v.  Wemple,  (N.  Y.  App.)  29  N.  E 
Rep.  812,  followed. 

Certiorari  at  the  relation  of  the  Edison  Electric  Light  Company  to  review 
the  proceedings  of  Edward  Wemple,  cemptroiler  of  tlie  state  of  New  York, 
in  imposing  taxes  upon  the  relator,  and  in  refusing  an  application  for  a  re- 
adjustment thereof.  The  writ  was  issued  at  special  term,  New  York  county, 
and  made  returnable  to  Albany  county.     Writ  quashed. 

Argued  before  Putnah  and  Herriok,  JJ. 

Baton  d:  Leads,  {Sherburne  B.  Baton  and  Bugene  H.  Lewtt,  of  counsel,) 
tor  appellant.    S.  W.  Rosendale,  Atty.  Gen.,  for  respondent. 

Putnam,  J.  This  is  a  proceeding  by  certiorari  to  review  the  action  of  the 
comptroller  In  Imposing  a  tax  upon  the  relator  fur  the  years  ending  Novem- 
ber 1,  1889  and  1890,  under  the  provisions  of  ciiapter  542,  Laws  188U,  as 
amended  or  added  to  by  chapter  361,  Laws  1881,  chapter  151,  Laws  1882,  and 
chapter  501,  Laws  1885.  The  substance  of  tlie  provisions  of  said  act,  as  far 
as  tliey  l)ear  upon  the  questions  involved,  are  as  follows:  Section  1  provides 
tliat  certain  corporations  sliall  make  annual  reports  to  the  comptroller,  op  or 
before  November  15th,  of  the  amount  of  Ciipital  stock  (aid  in, 'etc.,  and  in 
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cases  where  no  dividends  are  made,  or  dividends  less  tlian  6  per  cent.,  that 
the  officers  of  the  corporations  sliall,  between  tlie  1st  and  15th  of  November  in 
eacli  year,  appraise  and  estimate  the  value  of  the  stoelc  of  said  corporations, 
and  furnish  the  comptroller  a  certiflcate  of  the  said  value  of  such  stock,  un- 
der oath  of  its  ofllcers.  Under  section  3,  "evory  corporation  *  *  *  in- 
corporated *  *  *  in  this  state  shall  be  liable  to  and  pay  a  tax  as  a  tax 
upon  its  franchise  or  business,  unto  the  state  treasurer  annually,  to  be  com- 
puted as  follows:  *  ♦  *  The  tax  to  bi>  at  the  rate  of  one  and  one-half 
mills  upon  each  dollar  of  the  valuation  of  the  said  capital  stock,  made  in  ac- 
cordance with  the  provisions  of  the  first  section  of  this  act."  Section  11  of 
said  act,  added  by  Laws  1882,  as  amended  by  chapter  501  of  1885,  provides 
that  "the  amount  of  capital  stock  which  shall  be  the  basis  of  the  tax  under 
*  *  *  section  3  *  *  *  shall  be  the  amount  of  capital  stock  employed 
within  this  state."  It  will  be  seen,  therefore,  that,  where  no  dividends  are 
made,  as  in  this  case,  the  tax  is  to  be  imposed  by  the  comptroller  upon  the 
value  of  that  part  of  the  capital  stock  of  the  corporalion  employed  within  this 
state.  The  Edison  Electric  Light  Company  was  incorporated  on  December 
31,  1386,  under  the  laws  of  this  state,  having  its  olBce  in  the  city  of  Xew 
York,  with  a  paid-up  capital  in  1889  of  $1,500,000,  and  in  1890,  31.600.000, 
divided  into  shares  of  $100  each,  the  value  of  which  the  comptroller  finds  in 

1889  was  $135  per  -share,  and  in  1890  at  $170  per  share,  although  no  divi- 
dends Iiad  ever  been  paid.  The  capital  stock  of  the  corporation  was  used  in 
purchasing  patents,  defending  the  same  in  litigations,  experimenting,  and  ex- 
ploiting. In  fact,  substantially  the  whole  capital  of  the  relator  was  invested 
ill  its  patents  extending  over  tlie  United  States  and  other  countries.  It  had 
in  1889  and  1890  received  income  from  the  sale  of  licenses  under  its  patents 
in  various  cities  and  villages  in  this  and  other  states.  The  system  adopted 
by  relator  in  the  transaction  of  its  business  was  as  follows:  It  procured  the 
formation  of  local  corporations  in  desirable  localities,  and  conveyed  to  such 
local  coriorations  the  right  to  use  its  patents  over  certain  territory,  and  in 
payment  of  such  conveyances  took  the  stock  of  such  local  companies.  In  1839 
it  held  of  such  stock  of  various  local  corporations  in  tills  state  $556,700,  and 
in  those  outside  of  tills  state  $1,456,673;  amounting  in  all  to  $2,010,373.    In 

1890  the  relator  owned  stock  of  companies  in  this  state  $1,399,950,  and  in 
those  outside  of  the  state  $1,757, -531;  amounting  to  $3,157,481.  In  the  years 
1889  and  1890,  therefore,  the  Edison  Electric  Company's  capital  was  invested 
in  local  stock  of  various  corporations  in  the  state  of  New  York  and  elsewhere 
to  the  amount  as  above  specified,  represented,  we  may  properly  assume,  by 
certificates  of  stock  in  possession  of  relator  at  its  office  in  New  York,  and 
also  in  its  paten t-riglits  extending  over  that  part  of  the  United  States  and 
over  other  countries  where  it  had  not  by  any  conveyances  sold  its  right  to 
sucii  patents.  The  capital  of  the  company  being  invested  as  above,  its  busi- 
ness in  the  years  mentioned  was  the  selling  of  the  rights  to  use  its  patents  to 
local  corporations,  formed  or  being  formed,  for  a  consideration,  which  the 
relator  received  in  the  stock  of  such  local  companies.  The  question  to  be  de- 
termined in  this  case  is,  did  the  comptroller  reach  a  correct  conclusion  in 
holding  that  in  the  years  1889  and  1890  the  whole  capital  stock  of  the  relator 
was  employed  within  this  state?  He  so  held,  and  fixed  the  value  thereof  at 
the  sum  as  above  speciSed.  Assuming  that  he  reached  the  correct  conclusion 
in  determining  that  all  of  said  capital  stock  was  employed  in  the  state,  his 
finding  as  to  the  value  of  such  stock  sliould  be  deemed  conclusive.  People 
V.  Wemple,  (N.  Y.  App.)  29  N.  E.  Rep.  812.  The  relator  claims  that  not 
more  than  $50,000  of  its  capital  is  employed  in  the  state  of  New  York;  tliat 
the  value  of  its  patents  for  the  state  of  New  York  does  not  exceed  one-twen- 
tieth of  its  entire  value;  that  its  capital  invested  in  letters  patent  for  all  the 
territory  otljer  than  that  of  New  York  is  not  employed  within  the  state.  Also 
that  where  it  has  sold  licenses  for  a  local  territory  out  of  the  slate,  and  taken 
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stock  in  the  local  corporation.  It  has,  as  to  each  of  those  places,  Invested  a 
part  of  its  capital,  represented  by  such  stock,  which  cannot  be  deemed  cap- 
ital emploj-ed  in  this  state. 

It  is  now  settled  that  the  action  of  theconiptrollerin  such  a  case  as  this  can 
be  reviewed  by  certiorari,  under  chapter  46S  of  the  Laws  of  1889,  {People  v. 
Wetnple,  supra,)  and  therefore  the  question  submitted  by  the  parties  as  above 
stated  is  properly  before  us,  and  can  be  examined  on  its  merits.  If  the  Edi- 
son Electric  Light  Company  during  1889  and  1890  had  been  engaged  in  fur- 
nishing  electric  light  at  the  various  places  outside  of  the  state  where  the  local 
corporations  were  formed,  instead  of  said  corporations,  no  doubt  would  exist 
that  it  would,  in  that  case,  have  been  engaged  in  a  business  outside  of  the 
state,  and  that  a  part  of  its  capital  was  employed  in  such  business.  In  such 
a  supposed  case  the  company  would  have  occupied  the  same  position  as  the 
relator  in  People  v.  Wemple,  supra.  But  no  such  state  of  facts  exists  here  as 
in  that  case.  This  company's  only  connection  with  business  carried  on  out- 
side of  the  state  was  to  convey  to  local  corporations  formed  for  the  purpose 
of  using  its  patents  the  right  to  use  the  same  for  a  limited  territory,  receiving 
in  payment  for  such  right,  instead  of  money,  the  stock  of  such  corporations. 
The  relator  might  be  deemed  a  wholesale  dealer  in  electrical  patents  doing 
business  in  New  York,  where  it  is  incorporated,  selling  to  local  corporations 
all  over  the  United  States  the  right  to  use  its  patents,  and  taking  in  payment 
the  stock  of  such  corporations,  evidenced  by  certiflcates  of  stock,  which,  we 
may  assume,  are  held  by  it  at  its  office  in  New  York.  The  cases  of  People 
V.  American  Bell  Tel.  Co.,  117  N.  Y.  241,  22  N.  E.  Rep.  1057,  and  U.  8.  v. 
American  BeU  Tel.  Co.,  29  Fed.  Rep.  44,  determine  that  the  Edison  Electric 
LIghtCompany  is  not  doing  business  in  the  various  places  outside  of  the  state 
where  it  has  licensed  loc.il  companies  to  use  its  patents.  Those  cases  hold 
that  the  owners  of  a  patented  article,  who  have  simply  licensed  the  use  of  it 
to  any  other  party  for  the  purpose  of  carrying  on  a  trade  or  business,  cannot 
be  deemed  liable  to  taxation  on  the  theory  that  "it  is  carrying  on  the  busi- 
ness. "  Under  the  authority  of  the  said  cases  the  relator  during  the  years  of 
1889  and  1890  only  carried  on  a  business  in  the  state  of  New  York,  and  did 
not  carry  on  any  business  outside  of  that  state.  This  being  so,  was  any  part 
of  Its  capital  employed  out  of  the  state? 

The  claim  of  relator  is  that  in  every  place  where  it  has  licensed  local  corpo- 
nitions  "it  has  invested  *  ♦  ♦  a  part  of  Its  capital,  conveying  a  part  of 
its  patent-rights,  and  taken  in  return  for  such  investment  certiflcates  of  stock 
evidencing  and  representing  the  same;  and  the  letters  patent  owned  by  the  Edi- 
son Electric  Liglit  Company  are  properly  invested  and  employed  by  it  in  ter- 
ritory coterminous  with  the  territory  for  which  said  letters  piitent  were  is- 
sued." As  we  have  seen,  the  statute  under  which  the  comptroller  acted  au- 
thorizes him  to  levy  a  tax  on  the  franchise  or  business  of  the  company  at  the 
rate  of  1}  mills  on  the  value  of  its  corporate  stock  employed  within  tlie  state.  It 
will  not  be  doubted  that,  unless  some  part  of  its  capital  stock  is  employed  out 
,of  the  state,  all  will  be  deemed,  under  the  act  in  question,  so  eipployed  within 
the  state  where  the  company  is  incorporated,  has  its  olSce,  and  does  its  gen- 
eral business.  It  is  important  to  determine  what  meaning  shall  be  given  to 
the  word  "employed, "  as  used  in  the  statute  in  question.  Doubtless  it  should 
be  construed  to  mean  "employed  by  the  relator."  Also  the  statute  does  not 
mean  "invested."  It  means  use  I,  kept  at  work  or  busy  by  the  relator.  It  is 
not  enough  for  the  company  to  sliow  an  investment  by  it  of  a  portion  of  its 
capital  stock  in  the  stock  of  a  foreign  corporation.  It  must  also  show  that 
that  part  so  invested  is  employed  by  it  out  of  the  state.  Suppose  that  the 
•2,010.373  owned  by  it  in  1889  of  local  corporation  stock,  and  83,157,401  iu 
1890,  had  been  held  in  bonds  of  foreign  states,  received  in  payment  for  its 
conveyance  of  piitent- rights,  it  would  not  be  deemed  to  have  that  part  of  its 
capital  employed  out  of  the  state  of  New  York.  So  the  amount  invested  in 
v.l8N.Y.8.no.7— 33 
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the  stock  of  the  local  corporations  in  various  parts  of  the  country  is  to  be 
deemed  a  mere  investment..  The  amount  of  the  relator's  capital  so  invested 
is  not  employed  out  of  the  state.  The  doctrine  laid  down  in  the  case  of  Peo- 
ple V.  Ameiiean  Bell  Tel.  Co.,  tupra,  determining  that  the  relator  is  not  en- 
gaged in  any  business  in  the  various  parts  of  the  country  outside  of  New 
York,  where  it  has  licensed  local  corporations  to  use  its  patents,  necessarily 
determines  tliat  the  relHtor  has  not  any  capital  employed  where  those  local  cor- 
porations exist.  Unless  the  relator  is  engaged  in  the  business  carried  on  by 
said  corporations,  it  cannot  be  said  to  have  its  capital  employed  where  said 
corporations  are  located.  The  effect  of  the  holding  in  the  above-cited  cases 
is  to  determine  that  the  relations  of  relator  to  the  local  corporations  using  its 
patents  is  that  of  a  mere  investor  in  the  stock  of  such  companies.  It  is  not 
engaged  in  the  business  of  such  corporations,  and  hence  it  has  not  employed 
its  capital  therein.  Such  capital  may  pruperly  be  deemed  employed  in  the 
state  where  the  company  is  located.  But  relator  insists  that  "from  the  very 
nature  of  patent-rights  it  is  self-evident  that  the  capital  of  the  relator  invested 
in  letters  patent  for  a  territory  other  than  that  of  this  state  is  not,  and  can- 
not be,  employed  within  the  state."  And  counsel  quotes  an  expression  made 
by  Mr.  Justice  Cdrtis  in  Stevens  v.  Gladding,  17  How.  451,  that  "these 
incorporeal  rights  do  not  exist  in  any  particular  state  or  district;  they  are  co- 
extensive with  the  United  States."  In  other  words,  a  corporation  like  that 
of  the  Edison  Electric  Light  Ckimpany,  who  organize  in  this  state  with  a  cap- 
ital of  S1,5U0,000,  paid  up  in  cash,  under  the  act  of  1880,  as  amended,  might, 
in  the  first  instance,  be  taxed  by  the  comptroller  for  the  whole  amount  of  its 
capital  stock.  But  the  amount  it  purchased  with  its  capital  patent-rights, 
although  doing  its  entire  business  in  Kew  York  city,  can  only  be  taxed  un- 
der the  act  in  question  for  the  proportionate  value  of  said  patent-rights  for 
the  state  of  New  York;  that  only  such  proportionate  part  of  the  value  would 
be  deemed  employed  in  this  state.  The  answer  to  this  proposition  is  that,  al- 
tliough  relator  owns  patent-rights  extending  over  the  United  States  and  over 
other  countries,  it  is  a  New  York  corporation,  only  doing  business  in  this 
state,  and  that,  therefore,  it  does  not  employ  its  capital  except  in  this  state. 
A  sale  in  New  York  of  the  patent-right  for  South  America  or  other  territoiy 
outside  of  this  state  is  doing  business  in  New  York,  and  not  in  South  Amer- 
ica  or  such  other  territory.  Under  section  3  of  the  act  of  1880  the  tax  im- 
posed is  not  on  property,  but  a  tax  upon  the  corporate  franchise  or  business 
of  the  corporation.  People  v.  Wemple,  (N.  Y.  App.)  29  N.  E.  Rep.  812; 
People  V.  Wemple,  Id.  1002;  PeopU  v.  Wemple,  (Sup.)  15  N.  Y.  Supp.  711. 
In  the  case  last  cited  the  court  remarked:  "Although  a  part  of  the  relator's 
capital  stock  was  invested  in  patent-rights,  no  deduction  should  be  made  to 
the  tax  on  that  account.  The  tax  is  declared  by  the  statute  to  be  upon  the 
•corporate  franchise  or  business.'  *  *  *  It  cannot  beaflected  in  any  way 
by  the  character  of  the  property  in  which  the  capital  stock  was  invested." 
See,  also.  People  v.  Insurance  Co.,  92  N.  Y.  328.  In  People  v.  Wemple, 
tupra,  I  infer  that  no  deduction  was  made  for  the  proportionate  value  of  that 
part  of  the  patent  out  of  the  state.  In  People  v.  Amet-ioan  Bell  Tel.  Co., 
supra,  (although  t)ie  point  cannot  be  deemed  decided,)  I  infer  from  the  lan- 
guage of  the  learned  judge  who  delivered  Ihu  opinion  of  the  court  that  he  con- 
sidered the  amount  of  the  capital  of  the  Bell  Telephone  Company  invested  in 
patents  employed  in  Massachusetts,  where  that  company  was  located.  See 
pages  255,  256,  117  N.  Y..  and  page  1062,  22  N.  E.  Rep.  In  my  judgment, 
a  corporation  chartered  under  our  laws,  and  doing  its  entire  business  in  our 
state,  is  liable  to  pay  the  license  tax  under  the  act  of  1880  on  Its  whole  capi- 
tal, whether  invested  in  patents  or  otherwise.  As  we  have  said,  and  aa  was 
held  in  People  v.  Wemple,  (Sup.)  15  N.  Y.  Supp.  711,  the  comptroller  oould 
levy  a  tax  under  the  act  of  1880,  though  relator's  capital  was  invested  in  pat- 
ent-rights.   Those  rights,  it  is  true,  extend  over  the  United  States  and  over 


Digitized  by CaOOQlC 


Sup.Ct]  ni  BE  MSU.BH.  515 

other  coantriea,  aathorizing  the  patentee  or  its  grantees  to  use  the  patent  in- 
ventions over  all  such  territory.  Sut  the  relator  never  did  use  or  employ  its 
patent-rights  outside  of  this  state.  The  aforesaid  local  corporatiuns,  its 
licensees  or  grantees,  only  used  said  patent-rights.  The  only  way  that  relator 
employed  its  capital  so  invested  in  patents  was  to  sell  patent-rights  at  its  of- 
fice in  the  state  of  Xew  York,  and  therefore  it  employed  its  whole  capital  at 
that  place.  Counsel  for  relator  cites  the  case  of  People  v.  Wemple,  (Sup.)  14 
N.  Y.  Supp.  859,  above  referred  to.  Tliat  case  is  not  similar  to  the  one  we 
are  considering.  There  the  relator  was  engaged  in  an  actual  business  outside 
of  the  state.  In  fact,  the  greater  part  of  its  business  was  without  the  slate. 
If  the  Edison  Electric  Light  Company  were  engaged  in  actually  doing  busi- 
ness now  carried  on  by  the  various  local  corporntions  to  which  it  has  sold 
licenses,  this  case  would  be  similar  to  the  case  so  cited.  The  several  author- 
ities to  which  our  attention  is  called,  where  the  Paciflc  Mail  Steam-Ship  Com- 
pany was  relator  agi^inst  the  commissioners  of  taxes,  I  do  not  regard  aa  par- 
allel to  this  case.  Without  attempting  to  discuss  those  cases  at  length,  it  is 
sufficient  to  say  that  they  arose  under  a  different  statute.  The  taxes  there 
held  illegal  were  taxes  against  property,  and  not  as,  under  the  law  of  1880.  a 
tax  on  the  franchise  or  business  of  the  corporation.  The  same  may  be  said 
as  tothecHse  of  People  v.  Commissioners  of  Taxes,  4  Hun,  595,  and  People 
V.  Commissionera  tO"  Taxes,  104  N.  Y.  240.  10  N.  E.  Rep.  437.  As  stated  in 
People  v.  Wemple,  supra,  the  ta'X.  being  upon  a  corporate  franchise,  is  not 
affected  in  any  way  by  the  character  of  the  property  in  which  the  corporate 
stock  is  invested.  The  burden  was  upon  the  relator  in  this  case  toshowthat 
the  tax  imposed  by  the  comptroller,  of  which  he  complains,  was  not  author^ 
ized  by  the  act  of  1880.  He  must  affirmatively  establish  that  proposition. 
People  v.  Wemple,  (Sup.)  15  K.  Y.  Supp.  718.  I  think  it  has  failed  to  do  so, 
and  hence  that  the  action  of  the  comptroller  should  be  confirmed,  and  the  writ 
of  eertiorari  granted  herein  be  quashed,  with  $50  costs  and  disbursementa 
against  the  relator. 


In  re  Meu.en. 
(Supreme  Coxtrt,  Oenerai  Term,  First  Department.    March  81, 1892.) 
1.  Rbmotai.  ov  Assionse— Obou^db— Etide^tcb. 

An  assignee  who  seeks  to  further  the  Interests  of  the  assignor  to  the  prejndloe  of 
creditors,  retains  counsel  employed  by  the  wife  of  the  aaslgnor  having  uaims  on 
the  assigned  estate  hostile  to  those  of  creditors,  is  guilty  of  prevarications  in  the 
interests  of  the  wife  of  the  assignor,  and  makes  no  ezaminalion  of  the  books  of  the 
assignor  after  notice  from  creditors  that  the  assignor  had  not  included  certain  as- 
sets in  bis  inventory,  should  l>e  removed. 

9.  BAMn — RBTEREItCE  Or  APPLICATroX. 

On  an  application  for  the  removal  of  an  assignee  the  court  may  refer  the  matter 
to  a  referee  to  take  proof  thereon,  and  report,  with  his  opinion,  for  the  purpose  of 
aiding  the  conscience  of  the  court. 
8.  Rsijipv^L  OF  RirsBEs — FBiruoioa. 

The  fact  that  a  referee  charges  an  attorney  for  one  of  the  parties  with  purposaljr 
delaying  and  obstructing  proceedings  betoro  himself,  the  charge  being  true,  is  In- 
sofflcient  to  justify  the  removal  of  a  referee  on  the  ground  of  prejudice. 

4.  ATTORNET  ▲MD  CLIBXT— FbIVILBOBD  COMMDin01.TI0K8. 

An  attorney  cannot  raise  the  objection  that  certain  communications  to  him  were 
privileged,  where  the  person  making  them  has  disclaimed  the  ezistenoe  of  the  rela- 
tion of  attorney  and  client  between  himself  and  the  witness. 

5.  SAJI>— COSSTBOOTION  OF  StATOTB. 

Communications  from  third  persons,  to  whom  an  attorney  has  been  referred  by 
his  client,  are  not  privileged,  under  Code  Civil  Proc.  i  835,  which  provides  that "  an 
attorney  or  counselor  at  uw  shall  not  be  allowed  to  disclose  a  oommnnioatlon  made 
by  bis  dient  to  him, "  etc. 

Appeal  from  special  term,  New  York  county. 

Application  for  the  removal  of  an  assignee.    From  an  order  of  removal, 
from  an  order  referring  the  application  to  a  referee,  from  an  order  denying  a 
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molion  to  remove  a  referee,  and  from  an  order  requiring  a  witness  to  attend 
and  testify,  the  assignee  appeals.  The  referee  was  sought  to  be  removed  on 
tbe  ground  that  he  had  displayed  prejudice  in  charging  an  attorney  for  one 
of  the  parties  with  attempting  to  delay  the  reference.    Atiirmed. 

For  report  of  other  litigation  involving  this  estate,  see  9  N.  Y.  Supp.  929; 
14  N.  Y.  Supp.  665;  16  N.  Y.  Supp.  191.  887;  17  N.  T.  Supp.  866. 

Argued  before  Van  Brunt,  P.  J.,  and  O'Brien,  J. 

Henry  Daily,  Jr.,  for  appellant.     Oeorge  Hill,  for  respondents. 

Van  Bbunt.  P.  J.  Tt  is  impossible  to  consider  in  detail  the  lengthy  teo* 
ord  and  argument  of  counsel  upon  the  appeals  from  the  various  orders  above 
mentioned.  It  will  suSBce  in  disposing  of  these  appeals  to  deal  with  the  merits 
of  each  in  a  general  way,  without  attempting  to  particularize  the  various  cir- 
cumstances established  by  the  record,  and  which  have  led  to  the  conclusions 
arrived  at.  It  seems  to  us  that  this  record  exemplifies  to  a  striking  degree 
tbe  impropriety  of  the  appointment  of  an  assignee  for  thb  benefit  of  creditors 
who  is  a  nonresident  of  this  state.  Although  it  is  claimed  the  assignee  in 
question  appointed  an  attorney  to  appear  for  him  in  all  proceedings  which 
might  be  brought  against  him,  it  is  apparent  from  the  facts  appearing  upon 
this  record  that  service  of  papers  upon  the  assignee  was  impeded  by  such  non- 
residence,  and  he  was  enabled  to  delay  his  appearance  liecause  tliereof.  Al- 
though this,  of  itself,  would  probably  not  have  been  sufficient  to  justify  the 
removal  of  the  assignee,  there  are  other  facts  disclosed  which  show  that  no 
other  conclusion  could  have  been  arrived  at.  not  only  in  justice  to  the  par- 
ties represented  by  the  assignment  in  the  case  at  bar,  but  also  without  setting 
a  precedent  which  might  he  in  other  cases  productive  of  the  greatest  mischief. 
It  is  apparent  that  the  assignee  sought  by  every  means  within  his  power  to 
further  the  interests  of  the  assignor  and  his  wife  in  the  claims  which  were 
presented  against  the  assigned  estate;  that  he  aided  them  in  tbe  procuring  of 
testimony,  and  even  went  so  far  in  his  advocacy  of  their  claims  as  to  employ 
their  attorney  as  his  counsel  in  the  administration  of  tbe  assigned  estate.  An 
assignee  should  certainly  be  unbiased  as  between  tbe  various  parties  inter- 
ested in  the  assigned  estate;  and  it  is  the  grossest  misconduct  for  an  assignee 
to  employ  the  Icnown  counsel  of  a  person  holding  property  alleged  by  other 
parties  interested  in  the  estate  to  belong  to  such  estate,  and  who  has  been  re- 
tained to  defend  that  possession.  The  result  of  the  retainer  of  such  counsel 
has  l)een  a  studied  attempt  to  throw  every  impediment  in  the  way  of  those 
seelting  information  in  regard  to  this  est.ite,  even  to  the  most  outrageous  pre- 
varication; in  one  instance  tbe  counsel  stating,  when  called  upon  to  produce 
certiiin  Iwolcs,  tliat  he  had  none  in  his  possession,  that  none  such  had  come 
into  the  possession  of  the  assignee,  and  none  into  the  possession  of  tbe  at- 
torney, and  that,  if  they  bad  come  into  tlie  possession  of  the  assignee,  thejr 
had  not  been  sent  to  the  attorney,  when  the  fact  subsequently  appeared  that 
during  all  this  time  the  attorney  had  the  possession  of  tliese  books,  and  had 
willfully  suppressed  the  fact,  making  a  faJse  statement  before  the  referee,  in 
order  tliat  the  evidence  might  be  reserved  for  certain  other  litigations  in  whicli 
bis  real  client,  tlie  wife  of  the  assignor,  was  a  party.  It  further  appears  that 
tbe  assignee  himself,  in  his  eagerness  to  protect  the  wife  of  tbe  assignor  in 
the  possession  of  the  property  which  she  had  received  from  liim,  did  not  hesi- 
tate also  to  swear  to  what  It  is  evident  he  knew  to  be  untrue.  Certain 
charges  were  made  in  the  moving  papers  against  the  assignee  in  respect  to 
deeds  of  property  made  by  tbe  assignor  for  the  benefit  of  his  wife,  and  claims 
were  made  against  the  assignee  because  of  his  failure  to  act  in  reference  to 
those  deeds,  and  tbe  charge  was  made  that,  before  the  making  of  the  general 
assignment,  he  had  knowledge  of  said  deeds,  and  of  the  commencement  of 
the  partition  suit,  and  of  the  claims  of  the  petitioners  herein.  In  answer 
thereto  the  assignee  swore  that  he  had  no  knowledge  of  such  deeds,  either  be- 
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fore  or  at  the  time  said  general  assignnient  was  made,  and  not  until  months 
afterwards.  Tlie  assignment  was  made  on  the  24tb  of  April,  1889.  and  it  ap- 
peitrs  that  on  tlie  8th  and  20th  of  April,  1889,  the  assignee  had  written  to  A. 
4\  Ellis,  the  then  attorney  for  the  assignor  and  his  wife,  letters  in  witich  be 
shows  bis  solicitude  that  the  assignor's  wife  should  be  able  to  maintain  the 
Integrity  of  the  very  conveyances  wbicb  in  his  answering  affidavit,  above  re- 
ferr^  to,  he  bad  denied  having  any  knowledge  of.  Tbe  petition  also  con- 
tained statements  that  the  then  attorney  for  the  assignor  and  his  wife  bad 
consultations  with  tbe  assignee  in  regard  to  the  making  of  the  conveyances, 
etc.,  and  the  assignee.  In  bis  answer,  stated  that  he  had  not  seen  and  con- 
versed with  said  assignor  and  bis  wife  for  at  least  seven  months  before  said 
deeds  are  alleged  by  the  petitioners  to  have  been  made, — the  date  of  the  deeds 
being  the  5th  of  November,  1888, — whereas,  it  was  established  upon  this 
hearing  that  in  October,  1888,  he  bad  se'-n  and  talked  with  the  assignor,  and 
even  admitted  the  same  upon  his  examination.  It  further  appears  that  tbe 
assignee  made  no  examinations  of  the  books  of  the  estate  for  tlie  purpose  of 
ascertaining  its  condition,  nor  for  the  purpose  of  learning  whether  there  were 
assets  other  than  those  contained  in  the  inventory  filed  by  tbe  assignor,  and 
notwithstanding  tbe  fact  that  the  assignee  bad  notice  soon  after  his  appoint- 
ment that  the  petitioners  claimed  that  the  assignor  had  assets  not  included  in 
his  inventory,  the  fact  being  that  subsequent  to  the  24th  of  May,  1889,  the 
assignee  committed  the  whole  business  of  the  assigned  estate  to  tbe  attorney 
for  the  assignor  and  his  wife,  and  used  bis  position  entirely  for  their  benefit. 
And  there  are  other  circumstances  which  go  to  show  that  the  assignee  was 
more  solicitous  for  the  protection  of  the  claim  of  tbe  wife  of  the  assignor  upon 
Uie  property  which  she  bad  acquired  from  the  assignor  than  he  was  to  protect 
the  interests  of  the  creditors  upon  tbe  assignor's  estate.  But  it  is  needless  to 
go  more  at  length  into  the  voluminous  testimony  offered,  because  what  has  al- 
ready been  adverted  to  seems  to  be  much  more  than  sufficient  to  justify,  but 
also  to  require,  tbe  removal  of  sucli  an  assignee.  It  is  urged  that  tbe  referee 
was  guilty  of  error  in  admitting  certain  testimony,  namely,  that  of  Mr.  Ellis 
and  of  Mr.  Mellen,  who  was  then  deceased.  Although  tbe  evidence  given  by 
Mellen  in  the  partition  suit  may  not  have  been  strictly  competent  as  against 
tbe  assignee,  he  not  being  a  party  to  that  action,  yet  it  is  not  of  such  a  char- 
acter as  in  any  way  to  affect  tlie  conclusion  arrived  at  upon  other  facts  incon- 
testably  established.  As  to  the  objections  to  tbe  evidence  of  Mr.  Ellis,  they 
will  be  considered  in  tbe  discussion  of  the  appeal  from  the  order  which  was 
made  requiring  him  to  testify.  The  order  removing  tbe  assignee  should  be 
affirmed,  witli  $10  costs  and  disbursements,  to  be  charged  against  tbe  assignee 
personally. 

Tlie  next  order  appealed  from  is  that  referring  it  to  a  referee  to  take  proof 
of  the  facts  stated  in  the  petition  for  the  removal  of  the  assignee,  and  tbe  an- 
swer thereto,  tbe  referee  being  required  to  report,  with  his  opinion  thereon. 
We  are  not  aware  upon  what  ground  this  appeal  is  based.  The  court  un- 
doubtedly had  the  power  to  refer  any  questions  to  the  referee  to  take  proof 
thereon,  and  report,  with  his  opinion,  for  the  purposeof  aiding  the  conscience 
of  tbe  court;  not  that  such  report  is  binding  upon  the  court,  but  it  simply 
presents  the  evidence,  with  the  opinion  of  tbe  referee  as  to  its  weight,  he 
having  bad  the  benefit  of  hearing  the  witnesses  orally  testify.  This  order 
should  also  be  affirmed,  with  $10  costs  and  disbursements,  to  be  paid  by  the 
assignee  personally. 

There  seems  to  be  no  basis  whatever  for  the  appeal  from  the  orderdenying 
tbe  motion  to  remove  tbe  referee.  The  attorney  for  the  assignee  bad  been 
guilty  of  the  greatest  procrastination,  and  had  evidently  been  endeavoring  by 
every  means  in  his  power  to  delay  the  proceedings  in  the  reference;  and  that 
tbe  patience  of  the  referee  IiaJ  not  long  before  been  exhausted  is  tlie  only  mat- 
ter for  Borprise  presented  by  tbe  record.    That  a  court  or  referee  is  presuma- 
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bly  prejudiced  because  it  correctly  characterizes  the  proceedings  of  the  attor- 
ney before  him  has  not  yet  obtained  in  legal  jurisprudence.  But  this  seems 
to  be  the  only  ground  upon  which  the  motion  to  remove  the  referee  was  made, 
and  upon  which  this  appeal  is  based.  The  referee  doubled — and  subsequent 
events  proved  correctly  doubted — the  good  faith  of  the  conduct  nf  the  attor- 
ney;  and  tltat  be  should  be  required  to  appear  to  be  so  much  without  sense  as 
to  be  seemingly  imposed  upon  by  the  transparent  tactics  of  the  attorney  seems 
to  be  the  claim  made  upon  the  pai-t  of  the  appellant.  We  are  not  aware  of 
any  such  rule,  and  we  see  nothing,  upon  the  admitted  state  of  facts  in  refer- 
(•nee  tothe  proceedings  before  him,  which  calls  fur  criticism,  except,  perhaps, 
too  much  long  suffering.  This  order  should  also  be  alBrm^,  with  $10  costs 
aud  disbursements,  to  be  paid  by  the  assignee  personally. 

The  next  appeal  is  from  the  order  requiring  the  witness  Ellis  to  testify.  It 
appeared  that  he  had  lieen  required  to  attend  before  the  referee,  and  to  pro- 
duce  certain  papers  which  he  had  received  from  the  assignee.  The  witness 
claimed  that  he  had  been  the  attorney  for  the  assignee,  and  that,  as  such,  the 
communications  between  himself  and  his  client  were  privileged.  Upon  the 
reference,  attention  being  called  to  the  affidavit  made  by  the  assignee  in  an- 
swer to  the  allegations  contained  in  the  petition  upon  the  motion  for  bis  re- 
moval, in  which  the  assignee  stated  that  he  had  never  employed  Ellis  as  his 
att<.)niey  or  counsel,  or  autliorized  him  to  act  for  him  in  any  capacity,  or  with 
respect  to  any  business  of  any  kind,  the  referee  directed  the  witness  to  an- 
swer. He  still  refusing,  and  the  referee  holding  that  be  had  no  power  to 
compel  him  to  answer,  a  motion  was  made  before  the  court  to  compel  the 
witness  to  answer.  This  motion  was  granted.  It  Is  claimed  upon  tlie  part 
of  the  appellant  that  it  was  error  to  refuse  to  the  assignee  or  his  attorney  an 
opportunity  to  be  heard  in  opposition  upon  the  objections  which  had  t>een 
made  by  the  attorney  for  the  assignee,  and  upon  which  objections  Ellis  had 
refused  to  answer  the  questions.  It  might  be  sufficient  to  say  that  there  is 
nothing  in  therecoi-d  tending  to  show  that  the  judge  before  whom  the  motion 
was  made  refused  to  allow  the  attorney  to  t>e  heard.  On  tlie  contrary,  it  does 
not  appear  that  any  such  request  was  made,  but  it  does  appear  that  the  attor- 
ney for  the  assignee  appeared  and  objected  to  the  motion  lieini;  heard,  upon 
the  ground  that  the  assignee  had  received  no  notice  thereof.  The  proceeding 
before  the  court  was  simply  to  enforce  the  ruling  of  the  referee,  and  tlie  as- 
signee had  his  exception  to  the  ruling,  and  it  was  available  to  him;  the  only 
point  being  wlietiier  the  ruling  was  so  manifestly  erroneous  that  the  court 
should  refrain  frumdlBciplining  the  witness  for  contempt  of  court.  It  is  per- 
fectly plain  that  the  referee  was  entirely  right  In  the  ruling  which  he  made. 
It  is  true  that  the  witness  claimed  to  have  been  the  counsel  of  the  assignee  at 
the  time  of  the  writing  of  the  letters  which  he  was  required  to  produce.  But 
the  assignee  had  in  the  most  solemn  manner,  under  oath,  and  unqualifiedly 
and  without  reservation,  denied  that  he  bad  ever  occupied  that  relation  to- 
wards him,  either  individually  or  as  assignee,  or  in  any  capacity  whatever,  or 
in  respect  to  any  business.  In  the  face  of  this  disclaimer  under  oath  there  was 
no  interest  whatever  of  the  assignee  which  the  court  was  bound  to  protect. 
There  were  no  secrets  of  attorney  and  client  which,  under  the  provisions  of 
law,  should  not  be  divulged.  The  client  must  Icnow  as  to  whether  or  not  lie 
made  the  communications  in  view  of  that  relation,  and,  if  they  were  not  made 
in  ^iew  of  that  relation,  then  the  communications  were  not  made  by  the  as- 
signee to  Mr.  Ellis  in  the  course  of  Mr.  Ellis'  profesBion<<l  employment  by  the 
assignee.  But  it  Is  sought  to  show  tliat  it  was  erroneous  to  allow  Ellis  to  be 
examined,  ttecause  he  had  been  the  attorney  for  the  assignor  and  his  wife,  and 
that  these  letters  by  the  assignee  were  written  to  him  while  he  occupied  that 
relation :  and  we  are  referred  to  one  English  authority  and  one  authority  in  a 
United  States  court  to  sustain  this  proposition.  It  is  undoubtedly  held  in 
those  cases  that  the  privilege  of  the  attorney  extends  to  information  received 
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on  behalf  of  the  client  in  r^ard  to  his  affairs  from  persons  to  wtiom  the  at- 
torney has  been  referred  by  tiie  client  for  the  purpose  of  bis  obtaining  such 
information  as  his  counsel.  But  the  question  is  not  to  be  controlled  by  the 
decisions  of  English  courts  nor  those  of  the  United  States.  The  authority  of 
the  Code,  under  which  this  exemption  must  be  claimed  and  established,  if  at 
all,  is  explicit.  It  is  as  follows:  "An  attorney  or  counselor  at  law  shall  not 
be  alhiwed  to  disclose  a  communication  made  by  his  client  to  him,  or  his  ad- 
vice given  thereon  in  the  course  of  his  professional  employment."  It  will 
thus  be  seen  that  the  exemption  embraces  only  communications  between  the 
client  and  his  attorney,  and  does  not  extend  to  communications  from  third 
persons  to  the  attorney;  and  judicial  construction  has  never  enlarged  the 
rale  (certainly  in  this  state)  to  the  extent  claimed  by  tlie  appellant.  In  regard 
to  tlie  proof  of  the  letters,  they  were  amply  established.  They  were  shown  to 
have  been  received  under  circumstances  which  carried  the  proof  oC  their 
authenticity  with  them ;  and,  although  the  assignee  was  examined  on  his  own 
behalf,  he  had  not  the  hardihood  to  deny  his  own  handwriting.  The  cases 
of  Bacon  v.  Frinhie,  80  N.  Y.  394,  and  Britton  v.  Lorenz,  45  N.  Y.  51-57, 
in  no  way  conflict  with  this  view.  In  those  cases  it  was  held  that  tlie  rela- 
tion of  attorney  and  client  existed,  and  in  the  case  first  cited  the  court  held 
that  it  was  manifest  that  the  party  went  to  tlie  attorney  and  spoke  to  him  of 
the  matter  upon  the  friith  that  he  was  his  lawyer,  and  of  the  relation  existing 
between  them  as  counsel  and  client.  In  the  case  at  bar  the  assignee  hiis  dis- 
claimed in  the  most  solemn  manner  that  any  relation  of  that  kind  had  ever 
existed  in  respect  to  any  business  between  himself  and  Mr.  Ellis.  There  is 
no  reason,  therefore,  for  disturbing  this  order,  and  the  same  should  be 
affirmed,  with  $10  costs  and  disbursements,  to  be  paid  by  the  assignee  per- 
sonally. 

The  judgment  therefore  is  that  the  four  orders  appealed  from  be  affirmed, 
with  010  costa  and  disbursements  in  each  case,  to  be  paid  by  the  assignee 
personally. 

Mills  t).  HnssoN  et  al. 

(Supreme  Cowrt,  (General  Term,  SHrst  Department    March  31, 1893.) 

1.  Pboxissobt  Notb — Phoo»  of  Dblivbbt — POSSESSIOX. 

Tbe  mere  productioa  of  a  promissory  note  35  years  after  maturity,  by  the  admin- 
istrator of  tbe  payee,  which  note  was  not  mentioned  in  an  inventory  of  the  assets  of 
the  testator,  filed  11  years  thereafter,  nor  was  proven  as  a  claim  in  prooeedinga  in 
bankruptcy  against  one  of  tbe  makers  13  years  thereafter,  and  on  which  no  pro- 
ceedings were  taken  against  tbe  makers  by  the  payee  in  his  lifetime,  nor  by  bis 
representatives  after  bis  decease,  until  the  present  action,  affords  no  proof  of  de- 
livery of  tbe  note,  nor  its  validity. 

3.  Same— AoTioxs— Evidence— Pat  MENTS. 

Where  plaintiff  offers  no  evidence  that  the  note  sued  on  was  ever  delivered, 
thougb  each  evideooe  is  within  his  reach,  it  is  proper  to  exclude,  as  immaterial,  evi- 
dence as  to  whether  tbe  maker  had  made  any  payments  on  tbe  note. 

8.  JImw  Trial — Evidence  Bcpfbkssbd  bt  Movins  Partt. 

A  rehearing  for  tbe  purpose  of  introducing  evidence  which  the  moving  party 
bad  suppressed  at  the  trial,  and  which  is  in  no  sense  newly-disoovered  evidence,  U 
properly  denied. 

Appeal  from  special  term,  New  York  county. 

Action  of  accounting  by  William  D.  Mills,  as  administrator,  etc.,  of  Will- 
iam Dolsen,  deceased,  against  Joseph  Husson,  as  trustee,  etc.,  of  Jacob  D. 
Mills,  and  others.  From  a  judgment  dismissing  the  complaint  on  the  merits, 
and  from  an  order  denying  a  motion  for  a  rehearing,  plaintiff  appeals.  Ai- 
Qrmed. 

Upon  the  accounting  plaintiff  produced  a  promissory  note,  payable  to  said 
Dulsen,  dated  March  1(>,  1854,  payable  one  year  after  date.    Tlie  ptiyee  died 
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in  January,  1865.  An  inventory  of  his  estate,  filed  December,  1866,  made  no 
mention  of  the  note.  One  of  the  makers  went  into  bankruptcy  in  1868,  but 
no  claim  was  made  against  the  bankrupt  estate,  and  no  proceedings  for  col- 
lection were  instituted  against  the  makers,  in  the  lifetime  of  the  payee,  nor 
by  his  representatives  after  his  decease. 

Mr.  Justice  Patterson,  who  heard  the  cause  at  special  term,  delivered  the 
following  opinion: 

"Tlie  practical  question  in  this  case  is:    Are  any  rights  of  the  parties  to 
this  suit  established  to  a  fund  now  in  the  hands  of  the  defendant  Uusson  as 
substituted  assignee  of  Jacob  D.  Mills,  under  a  general  assignment  made  for 
the  beneOt  of  creditors  in  June,  1855?    By  the  assignment  one  William  Dol- 
sen  was  made  assignee,  and  he  entered  upon  the  administration  of  the  trust, 
and  continued  to  act  until  July,  1865,  when  be  died.     On  the  26th  of  March, 
1868,  the  defendant  Husson  was  appointed,  by  the  order  of  this  court,  trustee 
and  assignee,  and  in  1869  he  received  $3,503.67,  the  proceeds  of  an  interest 
of  the  asssignor  in  certain  real  estate;  and  in  January,  1873,  he  also  received 
from  the  Chemical  Bank  $529.53,  being  a  balance  of  moneys  then  standing  to 
the  credit  of  the  account  of  Dolsen,  assignee,  with  that  bank.    It  is  the  ags^re* 
gate  of  these  two  amounts  to  which  the  present  controversy  relates.     Will- 
lam  Dolsen  left  a  last  will  and  testament,  by  which  be  appointed  his  daugh- 
ter (the  wife  of  the  assignor)  executrix,  and  letters  testamentary  were  duly 
issued  to  her.    She  died  in  1869,  and  then  the  present  plaintiff  took  out  let- 
ters of  administration  de  bonis  non  on  the  estate  of  bis  grandfather,  Dolsen. 
By  Dolsen's  will  the  plaintiff,  as  tlie  sole  survivins;  child  of  Mrs.  Mills,  be- 
came entitled,  on  his  mother's  death,  to  all  bis  grandfatlicr's  estate.    In  1875 
he  claims  to  have  received  from  Dolsen's  attorney  an  obligation  of  his  father 
(the  assignor)  fur  $10,000,  to  which  more  particular  reference  will  Xa  made 
hereafter.    In  1882,  Jacob  D.  Mills  (the  father)  assigned  to  the  plaintiff  all 
debts,  dues,  demands,  causes  of  action,  etc.,  he  had  against  the  defendant 
Uusson;  or,  in  other  words,  whatever  interest  heha<l  by  way  of  reversion  in 
the  assigned  estate.    By  the  assignment  of  Jacob  D.  Mills  certain  preferred 
creditors  were  provided  for,  and  it  is  conceded  that  the  moneys  in  Mr.  Hus- 
son's  hands  are  insufficient  to  meet  the  claims  of  those  preferred  creditors. 
Jacob  D.  Mills  was  discharged  from  his  debts  by  bankruptcy  proceedings  in 
1868.    Mr.  John  Todd  was  made  assignee  in  bankruptcy,  and  on  his  death 
Mr.  Scott,  a  defendant  herein,  was  appointed  to  succeed  him.     The  assignee 
in  bankruptcy  makes  no  claim  to  the  fund,  and  has  very  properly  rerrained 
from  asserting  any  right  to  the  money,  and  it  may  be  said  at  this  point  that 
in  no  aspect  of  the  case  can  any  question  properly  arise  respecting  the  effect 
of  the  bankruptcy  proceedings  as  creating  rights  to  the  moneys  in  tlie  assign- 
ee's hands.     Whatever  rights  there  are  accrue  by  virtue  of  the  assignment, 
and,  if  Jacob  D.  Mills  could  claim  anything  under  the  act  of  1875,  to  which 
reference  will  be  made,  it  is  not  a  right  that  would  pass  to  his  assignee  in 
bankruptcy,  because  it  was  conferred  by  virtue  of  state  legislation  long  after 
his  discharge. 

"The  parties  to  the  action  are  the  plaintiff,  as  administrator  de  bonis  non; 
Husson,  as  trustee  of  the  assigned  estate ;  the  preferred  creditors  under  the 
assignment,  or  the  personal  representatives  or  next  of  kin  of  such  of  those 
creditors  as  are  now  deceased;  and  all  persons  who  might  by  any  possibility 
be  interested  in  the  distribution  of  the  fund  under  the  terms  of  the  assign- 
ment, or  under  the  principles  of  law  which  have  been  invoked  in  the  case. 
The  plaintiff's  claim  has  a  twofold  aspect,  as  above  stated:  First,  virtually  as 
a  creditor,  by  his  holding  the  ten  thousand  dollar  obligation  referred  to,  which 
obligation  he  claims  is  enforceable,  because  by  the  terms  of  the  assignment 
William  Dolsen  and  Charles  B.Hart  were  preferred  for  whatever  amounts 
were  due  them  by  the  assignor;  and,  aeeondly,  be  claims  as  assignee  of  the 
revei'sion  under  the  provisions  of  chapter  515  of  the  Laws  of  1875,  which 
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amended  the  statute  of  uses  and  trusts,  nnd  which  provided  that  section  67  of 
that  statute  should  read  as  follows:  ■  When  the  pui-poses  for  which  an  express 
trust  shall  have  been  created  shall  liave  ceased,  the  estate  of  the  trustees  Bhall 
also  cease.  And  where  an  estate  lias  been  conveyed  to  trustees  for  tlie  bene- 
fit of  creditors,  and  no  difterent  limitation  is  contained  in  the  instrument  cre- 
ating the  trust,  such  trust  shall  be  deemed  discliarged  at  llie  end  of  twenty- 
five  years  from  the  creation  of  tite  same;  and  the  estate  conveyed  to  trustee 
or  trustees,  and  not  granted  or  conveyed  by  him  or  them,  shall  revert  to  the 
grantor  or  grantors,  his  or  their  heirs  or  devisees,  or  persons  claiming  under 
them,  to  the  same  efTect  as  though  such  trust  had  not  been  created.'  The  de- 
fendant Husson,  in  his  answer,  controverts  all  the  asserted  rights  of  the  plain- 
tiff, and  in  nddition  sets  up  a  counterclaim;  but  there  is  no  proof  which 
would  justify  a  decree  being  made  against  the  plaintiff  on  the  alleged  coun- 
terclaim, and  therefore  it  does  not  require  further  consideration.  The 
defendant  Husson  has  also  interposed  thedefense  of  the  statute  of  limitations, 
but,  in  the  view  I  take  of  the  case,  it  is  unnecessary  to  pass  upon  that  ques- 
tion. The  receiver  of  the  Bowery  Bank  makes  no  claim,  but  sets  fortli  lliat 
he  has  fully  accounted  for  and  been  discharged  from  liis  trust.  The  children 
of  Coutant,  a  creditor,  claim  that  they  are  entitled,  as  succeeding  to  their 
father's  interest  aa  a  preferred  creditor,  but  it  also  appears  by  their  answer 
that  an  administrator  bad  been  appointed  of  their  father's  estate,  and  he  has 
since  died,  and  it  does  not  appear  that  there  is  any  person  representing  that 
estate  who  could  call  the  defendant  Husson  to  account;  and,  although  the 
children  of  Mr.  Coutant  have  been  made  parties,  as  next  of  kin,  they  have  no 
such  relation  to  the  subject  as  would  entitle  them  to  relief  upon  the  answer 
which  they  have  interposed.  Whatever  rights  Mr.  Coutant,  as  a  preferred 
creditor,  may  have  had,  if  they  have  not  been  waived  or  lost  by  Blanchard, 
the  administrator,  must  be  asserted  by  some  person  to  be  appointed  to  repre- 
sent his  estate,  and  who  would  be  qualified  to  maintain  an  action  against 
Husson  as  substituted  assignee,  for  the  latter  is  not  obliged  to  account  ex- 
cept to  a  duly  appointed  representative  of  Mr.  Coutant's  estate. 

"We are  thus  brought  to  a  consideration  of  the  case  as  it  stands  between 
the  plaintiff  and  the  defendant  Husson.  and  I  am  of  the  opinion  that  the 
plaintiff  is  not  entitled  to  recover  on  either  of  the  grounds  upon  which  his 
claim  is  founded.  Concerning  the  ten  thousand  dollar  instrument,  while  it 
is  a  sealed  note,  and,  in  consequence  of  mention  being  made  in  the  body  of 
the  instrument  that  it  is  signed  and  sealed  by  the  parties  who  executed  it,  the 
twenty-years  statute  of  limitations  would  apply,  yet  I  am  satisfied  that,  in 
Tiew,of  the  relations  of  the  parties  to  each  other,  and  of  the  vagueness  Hud 
obscurity  of  the  dealings  between  Jacob  D.  Mills  and  Dolsen,  his  father-in- 
law,  it  would  be  grossly  inequitable  to  base  a  decree  upon  the  simple  pos- 
session by  the  plaintiff  of  this  sealed  note,  which  seems  to  have  been  handed 
to  the  plaintiff  by  Mr.  Hart,  who  was  at  one  time  attorney  for  Dolsen,  and 
afterwards  the  attorney  for  Husson,  as  assignee.  No  claim  has  been  made  on 
this  note  until  over  thirty  years  after  it  became  due.  It  is  found  in  the  pos- 
session of  the  attorney  for  Dolsen. — that  is,  of  Dolsen,  assignee;  and  whether 
it  was  held  as  a  personal  iisset  of  Mr.  Dolsen,  or  came  into  his  possession 
with  the  books  and  papers  of  his  assignor,  we  have  no  means  of  determining, 
but  there  is  a  striking  significance,  as  affecting  the  validity  of  any  claim  upon 
this  obligation,  in  the  facts  that  there  is  no  proof  anywhere  made  that  the  as- 
signor was  indebted  to  his  father-in-law  on  this  obligation,  for  the  assign- 
ment merely  prefers  Mr.  Dolsen  for  some  unascertained  and  indefinite 
amount,  and  there  is  nothing  stated  in  the  inventory  of  Mr.  Dolsen's  estate 
as  to  this  obligation  of  ten  IhoiiSiind  dollars.  The  absence  of  any  account 
whatever  of  Dolsen,  .-issignee.  or  of  any  statement  of  the  administration  of  liis 
trust,  except  as  it  is  to  be  gathered  from  the  account  in  the  Cliemical  Bank, 
is  also  to  bie  considered  in  this  connection.    Of  the  history  of  this  obligation 


Digitized  by CjOOQIC 


522  HEW  YORK  80PPLBMENT,  vol.   18.  [Sup.Ct. 

we  know  nothing,  and,  without  further  light  respecting  it,  it  is  not  to  be  as- 
Bumed  that  it  represents  any  enforceable  debt  whatever. 

"Concerning  the  second  ground  of  the  plaintiff's  claim  to  an  account,  I 
think  it  is  untenable.  Chapter  545  of  the  Laws  of  1875,  amending  section  67 
of  the  statute  of  uses  and  trusts,  applies  only  to  real  estate,  as  seems  to  be 
obvious  from  the  very  words  of  the  statute  itself.  It  is  practically  to  relieve 
titles  of  assignors  or  their  heirs  and  devisees  from  tlie  cloud  or  incumbrance 
of  an  assignment  for  the  benefit  of  creditui-s,  where  real  estate  has  passed  by 
an  assignment,  and  has  not  been  resorted  to  in  execution  of  the  trust.  Ref- 
erence  is  distinctly  made  to  the  estate  conveyed  and  not  granted  by  the  trus- 
tee  or  trustees,  and  which  is  to  revert  to  heirs  or  devisees;  showing  that  all 
the  lej^ialature  had  in  contemplation  was  to  deal  with  tlie  realt)'  of  an  assignor 
for  the  beneflt  of  creditors.  There  are  cases  in  which  the  analogy  of  the  stat- 
ute of  uses  has  been  applied  to  trusts  of  personal  property,  but  such  adjudi- 
cations are  not  in  point  in  a  case  of  this  kind,  where  the  assignee  is  in  pos- 
session of  a  sum  of  money,  the  avails  of  real  property  which  has  been  con- 
veyed and  disposed  of,  aud  which  avails  he  holds  under  bis  trust  for  the  ben- 
efit of  those  entitled  to  them.  But  it  is  incontrovertible  that  the  defendant 
Husson  has  no  personal  right  to  the  fund  in  his  possession,  and  be  must  un- 
doubtedly account  for  and  pay  it  over  to  whomsoever  may  be  entitled  to  it 
under  the  terms  of  the  assignment  of  Jacob  D.  Mills.  The  complaint  in  this 
action  must  be  dismissed,  with  costs,  and  it  will,  of  course,  be  without  preju- 
dice to  the  right  of  any  authorized  person  in  a  properly  constrncted  suit  to 
demand  an  accounting  and  other  appropriate  relief. " 

Argued  before  Van  Bkunt,  P.  J.,  and  O'Bkien,  J. 

Fisher  A.  Baker,  tor  appellant.    Dennis  McMahon,  for  respondents. 

Yan  Brunt,  P.  J.  We  think  that  the  opinion  of  the  learned  judge  below 
correctly  disposes  of  the  questions  involved  upon  this  appeal.  It  is  apparent 
from  an  examination  of  this  record  that  there  was  no  evidence  whatever  of 
the  delivery  of  the  note  in  question.  It  might  just  as  well  have  come  into  the 
hands  of  the  plaintiff  in  the  manner  described  by  him,  if  the  same  had  been 
found  among  the  assignor's  papers,  and  which  passed  to  theassignee;  and,  in 
view  of  the  long  period  of  time  which  has  elapsed  since  the  making  of  the 
note  and  the  presentation  of  the  claim  by  the  holder  thereof,  this  would  seem 
to  be  the  only  conclusion  which  could  be  arrived  at. 

Objection  is  taken  to  the  exclusion  of  the  testimony  of  Mr.  Jacob  D.  Mills, 
one  of  the  makers  of  the  note  in  question.  Upon  what  theory  any  testimony 
pertinent  to  the  issue  which  could  l>e  given  by  Jacob  D.  Mills  should  be  ex- 
cluded we  are  unable  to  imagine.  It  is  urged  that  it  was  objectionable  under 
section  829  of  the  Code,  but  we  fail  to  tlnd  any  provision  in  tliat  section  which 
prevents  the  maker  of  a  piece  of  commercial  paper,  when  a  claim  thereon  is 
presented  against  his  assigned  estate,  from  testifying  as  to  the  circumstances 
out  of  which  such  paper  has  arisen.  But  no  such  questions  were  asked  the 
witness,  and  from  subsequent  events  such  a  line  of  examination  seems  to 
have  been  studiously  and  purposely  avoided.  But  he  was  asked  whetiier  tie 
bad  paid  any  portion  of  the  obligation  which  whs  the  subject-matter  of  the 
controversy,  and  this  was  excluded,  there  never  having  been  any  evidence  of 
a  delivery  of  this  piece  of  paper,  although  the  ability  to  prove  such  delivery 
was  within  the  reach  of  the  plaintiff  if  he  liad  chosen  to  avail  himself  of  it. 
The  question  as  to  whether  anything  had  been  paid  upon  an  obligation  in  re- 
spect to  which  there  had  been  no  proof  of  delivery  was  entirely  immaterial, 
and  it  was  not  error  to  exclude  it.  After  the  decision  of  tliis  chsu  the  parties 
found  that  they  had  mtule  a  mistake.  They  have  been  speculating  upon  a 
given  result  in  the  action,  but  were  disappointed  at  the  conclusion  sit  which 
the  court  arrived,  and  they  made  a  motion  for  a  rehearing  for  the  purpose  of 
introducing  other  evidence  which  tliey  had  purposely  failed  to  introduce.  he- 
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-cause,  perhaps,  fearful  in  respect  to  what  its  result  might  be;  and  thus  hav- 
ing speculated  upon  what  the  decision  of  the  court  would  be,  and  having 
failed,  they  then  made  an  application  for  a  rehearing  to  introduce  tliis  evi- 
dence, of  which  they  were  possessed  hU  the  time,  and  have  another  opportunity 
to  speculate  as  to  what  should  be  done  with  another  question  wliicli  tliiit  evi- 
-dence  would  introduce.  The  court  declined  to  allow  such  rehearing,  and  to 
permit  the  plaintiff  to  thus  speculate  upon  the  result  of  the  decision,  and 
clearly  properly  so.  The  evidence  was  not  newly-discovered  evidence.  It 
was  apparently  purposely  suppressed,  because  it  was  thought  not  to  be  neces- 
sary, and  it  was  the  best  and  safest  course  not  to  introduce  it.  It  is  clear 
tliat  under  such  circumstances  no  relief  of  the  kind  asked  for  could  possibly 
be  granted.  The  judgment  should  be  aitirmed,  with  costs,  and  the  order 
should  also  be  affirmed,  with  $10  costs. 


LOEWEMTBAI.  V.  PHILADELPHIA  BUBBER  WORK8. 

(Supreme  Court,  Oeneral  Term,  First  Department    Marcli  81, 1893.) 

Bill  or  Paktictlabs— Motion  to  Hakb  Depinitb  and  Certain. 

Where  the  defense  set  up  in  an  answer  is  sufficient,  so  far  as  its  general  allega- 
tions are  conoemed,  a  motion  will  not  lie  to  make  the  answer  more  definite  and 
certain  by  alleging  the  speciQu  facts  to  be  proved  under  it,  but  a  bill  of  particulars 
Is  the  proper  remedy.    Jiickman  v.  Lord,  (Sup.)  9  N.  Y.  Supp.  200,  followed. 

Appeal  from  special  term.  New  York  county. 

Action  by  Rudolph  A.  Ix>ewenthal  against  the  Phihidelphia  Rubber  Works 
to  recover  damages  for  breach  of  contract!  From  an  order  denying  the  motion 
to  make  the  answer  more  deOnite  and  certain  the  plaintiff  appeals.    Afllrmed. 

Argued  before  Van  Ukunt,  P.- J.,  and  O'Brien  and  Inqkahah,  JJ. 

George  C.  Coffin,  for  appellant.  Ifoah  Davis  and  /.  Renry  Work,  {Henry 
W.  Jessup,  of  counsel,)  for  respondent. 

Per  Gitriah.  It  seems  to  us  that  the  rule  laid  down  in  the  case  of  Jack- 
man  V.  Lord,  (Sup.)  9  N.  Y.  Supp.  200,  disposes  of  this  appeal.  There  is 
no  question  but  what  the  defense  set  up  in  the  answer,  as  far  as  its  general 
allegations  are  concerned,  is  sufficient;  and  tlierefore  it  is  not  the  province  of 
the  court,  upon  a  motion  to  make  the  pleading  more  deflnite  and  certain,  to 
compel  the  allegation  of  the  specific  facts  which  led  to  the  general  conclusions 
alleged  in  the  pleadings.  This  office  is  served  by  a  bill  of  particulars,  by 
which  a  party  in  a  proper  case  is  apprised  of  the  particular  facts  which  bis 
opponent  expects  to  prove,  and,  being  so  apprised,  cannot  be  surprised  at  the 
triaL  The  order  should  be  affirmed,  with  $10  costs  and  disbursements.  All 
concur. 


Camp  v.  Smith  et  at. 
(Supreme  Corurt,  General  Term,  S%rst  Department    March  81, 18BS.) 

Patmbnt— Applioatiox — Statute  op  Limitations. 

In  an  action  on  several  promissory  notes,  apparently  barred  by  the  statute  of  lim- 
itations, the  court  cannot  assume,  in  the  absence  of  evidence,  that  certain  payments 
made  generally  by  defendant  to  plaintiff  were  applied  to  any  particular  notes,  so 
as  to  remove  the  bar,  when  It  appear  that  defendant  was  otherwise  Indebted  to  plain- 
tifl  at  the  time  of  such  payments. 

Appeal  from  circuit  conrt.  New  York  county. 

Action  by  Fletcher  W.  Camp,  as  administrator  with  the  bill  annexed  of  the 
goods,  chattels,  and  credits  of  Mary  Etta  Camp,  deceased,  against  James  W. 
Smith  and  Wilbur  F.  Smith,  upon  four  several  promissory  notes  made  by  the 
defendants  under  their  firm  name  of  J.  W.  &  W.  F.  Smith.  Plaintiff  relied 
upon  certain  payments  to  prevent  the  bar  of  Ihe  statute  of  limitations.  The 
■court  directed  a  verdict  for  defendants.    Plaintiff  appeals.    Affirmed. 
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For  prior  reports,  involving  questions  of  a  similar  nature,  arising  in  the 
litigation  in  regard  to  the  estate  of  Mary  Etta  Camp,  see  1  N.  Y.  Supp.  372, 
375;  3  N.  Y.  Supp.  835;  and  12  N.  Y.  Supp.  363. 

Argued  before  Van  Brunt,  P.  J.,  and  Inqrahah,  J. 

Mitchell  cC-  Mitchell,  (  William  Mitchell,  of  counsel,)  for  appellant.  Eugene 
H.  Fomeroy,  tor  respondent  J.  W.  Smith.  John  E.  Eustia,  for  respondent 
W.  P.  Smith. 

Per  Curiam.  It  does  not  appear  from  the  record  in  this  case  tliat  any 
evidence  tending  to  show  that  the  defendants  had  made  any  payments  on  hc- 
count  of  the  notes  involved  in  this  action  whs  offered  by  the  plaintiff,  and  ex- 
cluded by  the  court.  All  of  the  evidence  offered  was  admitted,  except  the 
testimony  as  to  the  amount  of  interest  upon  certain  payments  which  the 
plaintiff  claimed  should  be  applied  by  the  court  to  the  notes  in  suit.  We  have 
examined  the  testimony,  and  cannot  find  any  evidence  which  would  justify 
the  finding  that  the  payments  in  question  were  payments  on  acoonnt  of  the 
notes  in  suit.  The  most  that  can  be  said  is  tliat  they  were  payments  made 
generally  by  the  defendants  to  the  plaintiff.  But  as  it  appears  that,  at  the 
time  the  payments  were  made,  there  were  other  existing  and  valid  obligations 
of  the  defendants  to  the  plaintiff's  testator,  the  court  cannot  assume  that 
payments  made  generally  were  made  upon  any  particular  claim,  so  that  that 
claim  will  be  taken  out  of  the  bar  of  the  statute  of  limitations.  We  think  it 
clear  that  the  notes  in  suit  were  barred  by  the  statute,  and  that  the  direction 
of  a  verdict  in  favor  of  the  defendants  was  right,  and  should  be  attirmed,  witli 
costs. 


FuLTS  t>.  Paul  et  at, 
(Supreme  Court,  General  Term,  Fyth  Department    March,  1893.) 

Frausulbnt  Cohysjlvues — Enowledob  or  Obantbe. 

In  an  actioD  by  a  creditor  to  subject  to  blB  claim  land  which  had  been  conveyed 
by  the  debtor  to  bis  son  F.,  and  by  F.  to  defendant,  it  was  found  tbat  the  first  deed 
was  intended  by  the  parties  tbereto  to  defraud  plaintiff.  Defendant  testified  on 
his  direct  examination  that  there  were  42  acres  of  the  land,  worth  t90  per  acre; 
that  be  paid  F.  "so  much,  "and  was  to  take  care  of  F.'s  father  durini;  F.'a  absence 
from  home.  On  cross-examination  be  testified  that  he  was  informed  when  he 
took  the  deed  that  there  were  40  acres;  that  be  agreed  to  pay  F.  $1,000,  and  pay 
bis  father  the  rest;  tbat  no  time  was  specified  for  his  taking  care  of  F.'s  father; 
tbat  he  did  not  know  how  much  the  land  would  come  to  at  t20  per  acre;  that  he 
did  not  agree  to  give  $20  per  acre,  but  it  was  worth  that;  that  ne  did  not  agree 
to  give  11,800,  but  tl,2U0  to  (1,300  in  all;  tbat  F.  owed  him  (300,  and  he  gave  F.  his 
note  for  CiUO.  He  testified  on  his  examination  in  supplementary  proceedings  that 
he  never  saw  F.'s  deed,  and  knew  nothing  about  it,  exi:ept  what  F.  told  him;  that 
he  paid  in  the  neighborhood  of  (2,000  for  the  farm;  tbat  he  paid  F.  (1,000,  all  in 
cash,  except  what  F.  owed  him,  which  was  about  (300;  tbat  he  agreed  to  pay 
(1.800;  that,  when  he  bought  the  place,  he  gave  F.  a  note  for  (500,  due  In  five 
yeai's,  and  (300  in  money:  that  the  note  was  not  paid;  that  be  knew  tbat  F.'s 
father  and  mother  had  a  lifc  lease;  that,  before  he  bought  it,  be  had  heard  of  the 
Indebtedness  to  plaintiff.  Held,  that  the  evidence  was  too  contradictory  to  support 
the  finding  tbat  defendant  purchased  in  good  faith. 

Appeal  from  judgment  on  report  of  referee. 

Action  to  ijet  aside  two  deeds,  by  Henry  N.  Fults  against  Wilbur  Paul,  ad- 
ministrator of  Erwin  Paul,  deceased,  and  others.  From  a  judgment  entered 
in  Steuben  county  on  the  report  of  a  referee,  dismissing  the  complaint  as  to 
defendant  Wilbur  Paul,  plaintiff  appeals.     Reversed. 

For  former  reports,  see  14  N.  Y.  Supp.  4;  17  N.  Y.  Supp.  604,  mem. 

Argued  before  Dwiqht.  P.  J.,  and  Macomber  and  Lewis,  JJ. 

J.  F.  Dorthy,  for  appellant.    J.  W.  Dininny,  for  respondents. 

DwiGHT,  P.  J.  Tlie  action  was  a  creditora'  bill  to  reach  real  estate,  con« 
sisting  of  a  small  farm,  conveyed  by  tlie  defendant  George  Paul  to  the  defend* 
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ant  Frank  Paul,  bis  son,  and  by  the  latter  to  Erwin  Paul,  the  brother  of 
George,  ^rwin  Paul  was  made  a  defendant  In  the  action,  and  answeral  as 
such,  but  died  after  the  evidence  was  taken  and  pending  the  decision  of  the 
referee;  and  Wilbur  Paul,  as  his  administrator,  was  substituted  for  him  as 
defendant.  The  referee  found  that  the  deed  from  George  to  Frank  whs  given 
and  accepted  with  intent  to  hinder,  delay,  and  defraud  tlie  creditors  of  the 
former, — particularly  the  plaintiff, — and  was  void  as  to  the  plaintiff,  but  that 
the  deed  from  Frank  to  Erwin  Paul  was  accepted  by  the  latter  in  good  faith, 
and  for  a  valuable  consideration  paid  by  him,  and  without  any  intent  to 
binder,  delay,  or  defraud  the  plaintifF  or  any  creditor  of  George  Paul,  and 
without  any  notice  or  knowledge  of  any  fraudulent  intent  on  the  part  of 
Frank  or  George  Paul,  or  of  any  fraud  rendering  the  title  of  Frank  Paul  void. 
Judgment  was  directed  and  entered  accordingly,  adjudging  the  deed  from 
George  to  Frank  fraudulent  and  void  as  to  the  plaintiff,  but  dismissing  the 
complaint  as  to  the  defendant  Wilbur  Paul,  as  administrator,  etc. 

We  are  notsatisBed  with  the  findings,  nor  with  the  disposition  of  the  case. 
In  the  respect  last  mentioned.  The  deed  from  George  to  Frank  being  fraud- 
ulent and  void,  it  became  necessary  for  Erwin,  in  order  to  maintain  bis  title 
as  the  grantee  of  Frank,  to  show  afflrmatively  and  by  satisfactory  evidence 
that  he  was,  himself,  not  only  a  purchaser  in  good  faith,  without  fraudulent 
intent  on  his  own  part,  and  without  notice  of  the  fraudulent  character  of 
the  title  of  his  grantor,  but  also  for  a  valuable  and  sufficient  consideration, 
actually  paid  or  parted  with  by  him  on  the  faith  of  the  apparent  title  of 
bis  grantor,  and  before  he  had  notice  of  the  fraudulent  character  of  that 
title.  An  examination  of  the  record  before  us  leads  to  the  conclusion  that 
the  findings  of  the  referee  in  the  respect  last  mentioned  are  not  supported 
by  the  evidence,  and  that  the  exceptions  of  the  plaintiff  to  those  findings,  and 
to  the  refusal  of  the  referee  to  find  in  that  respect  as  requested  by  the  plain- 
tiff, were  well  taken.  The  case  on  the  part  of  Erwin  Paul  rests  upon  his 
own  testimony,  a  part  of  which  whs  given  on  the  trial  of  the  action,  and  a 
part  in  proceedings  supplementary  to  execution,  taken  by  the  plaintiff.  This 
testimony  thus  presented  is  full  of  inconsistencies,  contradictions,  and  eva- 
sions, and  Is  very  unsatisfactory,  especially  on  the  question  of  consideration 
for  the  deed  to  him.  On  his  direct  examination  in  the  trial  of  the  action,  he 
te.>tifled  that  there  were  42  acres  in  the  farm,  and  that  it  was  worth  820  per 
acre,  and  that  he  paid  Frank  "so  much,"  and  was  to  take  care  of  bis  father 
till  he  came  back.  On  his  cross-examination  ho  testified  that  the  farm  was 
wortli  no  more  than  $20  an  acre;  that  he  whs  informed  there  were  40  acres 
in  it  wlien  he  took  the  deed;  that  he  agreed  to  pay  Frank  SI, 000,  and  to  pay 
George  the  rest;  that  he  was  to  take  care  of  George  till  Frank  came  back, — 
no  time  specified;  that  that  was  the  consideration  of  the  deed;  that  he 
thought  the  price  was  fixed  at  820  per  acre;  that  he  had  not  figured  up  how 
much  the  farm  would  come  to  at  $20  an  acre;  that  he  did  not  agree  to  give 
820  sin  acre, — when  be  bought  it,  he  considered  it  worth  820  an  acre;  that  he 
was  to  pay  Frank  81,000,  and  tal<e  care  of  his  father  until  he  came  back; 
that  he  did  not  agree  to  give  81,800,  but  81.200  to  81.300  in  all.  And  on 
his  redirect  examination  he  testified  that  Frank  owed  liim  8500,  and  he  gave 
Frank  a  note  of  8500.  On  his  examination  in  supplementary  proceedings, 
he  testified  that  he  never  saw  Frank's  deed,  and  knew  nothing  at>out  his  hav- 
ing a  deed,  except  what  Frank  told  him;  that  he  paid  in  the  neighborhood  of 
82,000  for  the  farm;  that  he  paid  Frank  81.000,  all  in  cash,  except  what 
Frank  owed  him;  that  he  did  not  remember  exactly  how  much  Frank  owed 
him;  that  it  was  about  8S00.  and  he  paid  8700  in  cash;  that  he  paid  Frank 
that  sum  before  be  went  off;  that  he  was  to  pay  the  balance  to  George  as  be 
.wanted  It,  along;  that  be  agreed  to  pay  81,800  for  the  farm,  provided  be 
'  should  pay  George  as  he  needed;  that  he  considered  the  farm  worth  81>B00, 
.^what  he  gave  for  it;  that  he  gave  Frank  a  note  when  he  bought  the  place 
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for  about  $500,  due  in  five  years,  and  $200  in  monej;  that  the  $500  note  Imd 
not  been  paid;  that  he  Iieard  before  he  took  the  deed  that  Frank,  had  given 
a  life  lease  to  his  father  and  mother;  that  he  furnished  provisions  and  sup- 
port for  Qeorge  Paul  and  his  family  in  this  way, — he  rented  the  farm  un 
shares,  and  George  was  to  have  bis  (Erwin's)  share  to  live  on.  He  also  tes- 
tifled  that  he  had  heard  that  Greorge  was  indebted  to  tlie  plaintiff  before  be 
Itought  the  farm;  that  be  heard  that  George  indorsed  the  note  to  Fults  about 
the  time  he  took  the  deed;  tiiat  he  knew  thry  got  a  horse  from  Fults.  :ind 
turned  out  the  McTamery  note  for  it.  This  was  the  note  on  which  the  p!R:u- 
tiff  recovered  a  judgment,  which  is  the  basis  of  this  action.  There  is  but 
little  more  of  the  testimony  of  Erwin  Paul  which  is  at  all  materiHl  to  this  ac- 
tion, and  none  which  relieves  it,  as  a  wliole,  from  the  efTect  of  the  apparent 
contradiction  and  prevarication  which  characterizes  that  recited  above.  It  is 
unnecessary  to  argue  that  testimony  of  this  character  does  not  support  the  af- 
firmative of  the  issue  of  good  faith  and  full  consideration,  which  was  laid 
upon  Erwin  Paul  as  the  grantee  of  a  title  which  was  void  in  the  hands  of  his 
grantor.  The  judgment  must  be  reversed,  and  a  new  trial  granted.  So  or- 
dered, with  costs  to  abide  the  final  award  of  costs.    All  concur. 


Zeslet  e.  Fabhbrs'  Loan  &  Tbust  Co. 
(Supreme  Court,  Oeneral  Term,  First  Department    March  81, 18BS.) 
1.  Railroad  IfoBTOAOBa— Fobbolosubi! — Rights  or  Boai>HOLDBiis. 

Mortgaged  railway  property  was  purchased  by  the  trustee  at  foreclosore  sale  un- 
der a  proviaion  in  the  decree  allowing  such  purchase,  and  providing  that  on  pay- 
ment by  any  bondholder  of  his  proportionate  share  of  the  moneys  paid  by  the  tnw- 
tee  for  the  expenses  of  the  action,  and  other  moneys  directed  by  the  decree  to  be 

?ald  in  cash,  the  purchase  should  inure  to  the  benefit  of  any  such  bondholder. 
leld,  that  the  payment  or  tender  of  suoh  proportionate  share  by  the  bondholder 
was  a  condition  precedent  to  his  right  to  an  accounting  from  the  trustee. 
8.  Bamii — Lacees. 

In  such  a  case,  14  years  after  the  decree  is  too  late  for  a  bondholder  to  offer  to 
contribute  for  the  purpose  of  participating  in  the  benefits  of  the  purchase;  tiia 
trustee  having  disposed  of  the  property. 
O'Bbmn,  J.,  dissenting. 

Appeal  from  special  term.  New  York  county. 

Action  by  John  F.  Zebley  against  the  Farmers'  Loan  &  Trust  Company 
for  an  accounting.  From  an  interlocutory  judgment  sustaining  a  demurrer 
to  the  complaint,  plaintiff  appeals.     AOirmed. 

Argued  before  Van  Brunt,  P.  J.,  and  O'Brien  and  Patterson,  JJ. 

William  Wirt.  Hetoett,  for  appellant.  r«m«r,  MoClure  &  Rolston,  (  WiU' 
iam  W.  MacFarlaiid  and  Herbert  B.  Turner,  of  counsel.)  for  respondent. 

Van  Brunt,  P.  J.  Tliis  action  was  brought  by  the  plaintiff,  a  bondholdw 
of  the  New  York  &  Boston  Railway  Company,  against  the  defendant,  as  trus- 
tee under  a  mortgage  given  by  said  company.  The  plaintiff  alleged  the  in- 
corporation of  the  defendant,  the  incorporation  of  the  New  York  &  Boston 
Kailroad  Company,  the  execution  of  the  mortgage,  the  issuance  of  the  bonds, 
and  that  the  plaintiff  before  the  commencement  of  this  action  became,  and 
still  is,  the  owner  and  holder  of  11  of  said  bonds,  with  the  coupons  thereon; 
that  said  railroad  company  made  default  in  payment  of  the  interest  on  said 
bonds,  and  that  thereupon  the  defendant,  as  trustee,  elected  that  the  princi- 
pal of  the  bonds  should  become  immediately  due  and  payable,  in  pursnance  of 
the  power  confen-ed  therein;  that  thereafter,  on  or  about  some  day  entirely 
indednite,  the  defendant  commenced  an  action  in  this  court  to  foreclose  Um 
mortgage;  and  that  on  some  day  not  mentioned  a  decree  was  entered,  direct- 
ing a  sale  of  the  mortgaged  premises,  which  decree  provided  that  in  case 
there  should  be  no  bona  fide  bid  in  cash  at  such  sale  to  an  amount  equal  to 
that  of  all  the  bonds  outstanding  and  secured  by  said  mortgage  tbe  defendaitt 
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miifht  bid  for  and  purchase  the  premises,  property,  and  fianchises  so  sold,  in 
behalf  of  all  holders  of  such  bonds  and  coupons,  in  proportion  to  the  respeo* 
tive  interests  of  such  holders,  at  a  price  not  exceeding  the  whole  of  such  out* 
standing  bonds  and  coupons,  so  much  being  payable  in  cash  only  as  should 
be  necessary  to  meet  and  defray  the  expenses  of  the  action,  and  the  several 
payments  in  said  decree  directed  to  be  paid  in  cash;  and  that  said  decree  fur* 
tber  provided  that  thereupon,  and  upon  the  payment  by  «Hcb  bond  or  coupon 
holder  of  his  proportionate  share  of  such  cash  payments,  such  purcliase  should 
inure  to  the  benefit  of  each  such  bondholder  in  tite  proportion  of  his  interest 
•B  aforesaid;  such  sale,  however,  to  be  subject  to  certain  liens.  The  com- 
plaint further  alleged  that  on  June  5,  1876,  no  cash  bid  being  made  therefor, 
the  said  railroad  property,  franchises,  etc.,  were  sold  to  the  defendant,  in  con- 
formity with  the  before-mentioned  decree;  that  subsequently  the  New  York, 
Westchester  &  Putnam  Railroad  CJompany  was  incorporated,  and  the  defend- 
ant, in  co-operation  witli  the  corporation,  conveyed  said  mortgaged  property 
to  said  persons'  or  to  said  company  for  some  consideration  to  plaintiff  un- 
known;  and  that  at  all  the  times  mentioned  the  11  bonds  alleged  to  be  held 
by  the  plaintiff  were  outstanding,  and  the  whole  amount  thereof,  with  iiiter> 
est,  was  due  thereon.  The  complaint  further  alleged  that  the  plaintiff  and 
the  holders  of  said  11  bonds  had  no  notice  of  the  formation  of  said  last-men- 
tioned railroad  company,  or  of  said  transfer  by  the  defendant  to  said  com- 
pany, nor  did  said  bondholders  or  this  plaintiff  in  any  wise  assent  or  agree 
thereto,  and  that  the  New  York  &  Boston  Hailroad  Company  was  and  is  in- 
solvent. The  complaint  oontains  the  further  allegation  thut  this  plaintiff  has 
at  all  times  been  ready  to  pay  bis  reasonable  share  of  the  expenses  of  the  de- 
fendant, if  any  there  be,  and  has  at  divers  times,  particularly  on  the  16th 
December,  1887,  demanded  that  defendant  account  with  him,  and  that  de- 
feodant  pay  him  his  just  and  reasonable  share  of  the  value  of  said  mortgaged 
property,  and  that  the  defendant  lias  refused  and  still  refuses  so  to  account, 
and  bas  wrongfully,  and  in  violation  of  its  duties  as  trustee,  converted  to  its 
own  asetbe  share  of  the  plaintiff;  and  judgmentis  demanded  for  an  account- 
ing. The  defendant  demurs  to  the  complaint  upon  the  ground  that  it  does 
not  state  facts  suflScient  to  constitute  a  cause  of  action;  tliatthe  court  lias  no 
jurisdiction  of  the  action ;  and  that  there  is  a  defect  of  parties  defendant,  in 
that  the  Xew  York,  Westchester  &  Putnam  Railway  Company  is  necessary 
to  a  complete  determination  of  the  questions  raised  therein.  This  demurrer 
was  sustained,  and  from  the  judgment  thereupon  entered  this  appeal  is 
taken.  . 

Without  discussing  the  many  interesting  points  upon  this  demurrer,  there 
is  one  which  stands  at. the  threshold  of  the  plaintiff's  right  to  recover,  which- 
seems  fatal  to  the  cause  of  action  stated  in  the  complaint.  It  is  there  alleged 
that  by  the  terms  of  the  decree  of  foreclosure  and  sale  the  defendant  might, 
under  certain  circumstances,  purchase  the  property  which  was  the  subject- 
matter  of  the  foreclosure  action,  and  that  thereupon,  and  upon  payment  by 
each  bond  and  coupon  holder  of  liis  proportionate  share  of  the  cash  pHymenis 
required  to  be  made  under  the  decree,  such  purchase  should  inure  to  the  ben- 
efit of  each  such  bond  and  coupon  holder,  etc.  It  is  not  alleged  what  the 
amount  of  tbis  cash  payment  was,  but  the  plaintiff  does  allege  that  he  has 
been  at  all  times  ready  and  willing  to  pay  his  reasonable  share  of  the  expenses 
of  the  defendant,  if  any  there  be,  and  demands  an  accounting.  But  he  no- 
where alleges  that,  prior  to  the  commencement  of  this  action  or  in  this  bill, 
he  has  ever  made  any  effort  to  pay,  or  even  to  ascertain  what  he  was  in  duty 
bound  to  pay,  prior  to  bis  acquiring  any  interest  under  the  foreclosure  sale;, 
and  it  is  clear,  from  the  expression  used  in  bis  allegation  of  willingness  to  pay 
bis  reasonable  share  of  the  expenses,  viz.,  "if  any  there  bq,"  that  there  is  no- 
adrolssion  upon  his  part  of  any  obligation  to  pay  anything.  Kow,  as  the  in< 
terestof  tbis  plaintiff  depended  entirely  upon  the  fact  that  he  bad  paid  bis- 
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proportionate  share  of  the  expenses  of  the  action,  and  the  several  payments 
in  the  decree  directed  to  be  made  in  oish,  until  a  tender  of  these  amoants  had 
been  made,  it  la  clear  that  he  liad  no  Interest  whatever  in  the  purchase  under 
the  foreclosure  action,  for  which  he  was  entitled  to  call  the  defendant  to  ac- 
count. This  payment  was  a  condition  precedent  to  the  acquiring  of  an  in- 
terest. Until  it  was  made,  or  at  least  tendered,  the  defendant  did  not  become 
his  trustee  for  any  purpose  whatever.  His  claim  upon  the  property  was  rep- 
resented by  tlie  mortgage.  By  the  foreclosure  that  claim  was  cut  off.  anil  it 
was  only  by  coming  In  and  paying  liis  proportion  of  these  various  charges 
that  he  could  acquire  any  interest  in  the  purchase  made  by  the  defendant  as 
trustee.  The  fact  that  this  defendant  ilid  convey  this  property  to  another 
corporation  was  a  matter  of  no  interest  or  moment  to  this  plaintiff  or  bis 
predecessors  in  interest  of  the  bonds  of  which  he  now  claims  to  be  the  holder. 
As  it  appears  upon  the  face  of  the  bill,  the  defendant  owed  to  tliem  no  duty. 
The  defendant  was  neither  his  trustee,  nor  was  he  the  defendant's  cestui  qtm 
trttst.  This  purchase  wiis  made  under  this  decree  in  1876,  it  would  seem. 
When  the  sale  was  made  to  the  New  York,  Westchester  &  Putnam  Railway 
Company  does  not  appear.  But  can  it  be  claimed  for  a  moment  that  this 
trustee  was  bound  to  hold  this  property  forever  in  order  to  see  as  to  whether 
outstanding  bondholders  would  come  in  and  contribute  their  share  of  the  ex- 
penses and  cash  payments,  as  required  by  the  decree,  and  thus  be  entitled  to 
share  or  have  a  voice  in  the  disposition  uf  the  property  purcliased  under  the 
foreclosure  sale?  The  action  in  question  seems  to  have  been  instituted  nearly 
14  years  after  this  foreclosure  sale,  and  all  that  the  defendant  was  bound  to 
do  was  to  wait  a  reasonable  time  in  order  to  enable  these  bondholders  to  come 
in  and  participate,  and  it  does  not  appear  that  it  did  not  do  so.  It  is  certainly 
too  late,  14  years  after  the  entry  of  this  decree,  for  the  holders  of  these  l>onds 
now  to  claim  that  they  may  come  in  and  contribute,  and  participate  in  tb« 
benefits  of  the  foreclosure  sale.  If  such  a  scheme  is  to  operate,  then  there 
never  could  be,  in  the  case  of  bonds  passing  from  hand  to  hand,  the  closing 
up  of  a  foreclosure  suit  upon  a  mortgage  given  to  secure  such  bonds;  and 
bondholders  might  lie  quiet,  and  wait  and  see  what  might  l>e  the  result  of  the 
purchase  by  the  trustee,  and,  if  advantageous  to  them,  come  in  and  contrib- 
ute, and,  if  it  turned  out  badly,  then  stay  out.  Such  is  not  the  rule.  Under 
a  decree  such  as  is  alleged  in  the  plaintiff's  complaint,  the  bondholder  must 
come  in  within  a  reasonable  time  and  make  himself  a  beneficiary  under  the 
trust;  and  if  he  does  not  do  this,  then  the  trustee  may  close  out  his  trust 
without  in  any  way  consulting  or  notifying  the  defaulting  bondholder.  It 
would  seem  to  us  to  be  almost  too  plain  for  argument,  were  it  not  fur  the 
facts  that  one  of  my  associates  thinks  otherwise,  that  before  an  action  of  this 
kind  can  be  maintained  the  party  must  be  a  beneficiary;  and  this  plaintiff 
shows  upon  the  faci^  of  his  complaint  that  be  is  not  a  beneficiary,  aa  he  has 
not  done  those  things  which  he  is  bound  to  do  before  he  can  participate  in 
the  trust.    The  judgment  should  be  afiirmed,  with  costs. 

Pattekson,  J.,  concurs. 

O'Brien.  J.,  {dissenting.)  Although  several  grounds  of  demarrer  were 
assigned,  the  one  upon  which  the  Judgment  was  based  was  that  the  com- 
plaint did  not  state  facts  sufiScient  to  constitute  s  cause  of  action.  In  de- 
termining the  sufliciency  of  the  complaint,  it  is  not  necessary  for  us  to  set  it 
forth  in  full,  and  we  shall  therefore  confine  ourselves  to  a  statement  of  such 
facts  alleged  therein  as  we  deem  necessary  to  dispose  of  the  questions  thus 
raised  on  this  appeal.  The  action  is  brought  by  the  plaintiff,  the  holder  of 
11  bonds  of  the  Xew  York  &,  Westchester  Uailway  Company,  for  an  account- 
ing from  the  defendant,  the  trustee  under  which  the  bunds  were  issued.  The 
^wmplaint  alleges  the  incorporation  of  the  railroad  company,  the  mortgage  to 
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the  defendant,  the  default  of  the  railroad  company  in  the  payment  of  inter- 
est, and  the  election  of  the  defendant  trustee ;  that  the  whole  principal  and  in- 
terest of  the  builds  should  become  ilue;  tliat  the  trust  company  thereupon 
brouglit  suit  to  foreclose  the  mortgage,  in  wliich  a  decree  and  sale  was  had, 
and  the  property  of  the  railroad  company  bought  in  by  the  trustee  fur  the 
beneQt  of  all  tlie  bondholders  under  the  power  contained  in  the  trust  deed. 
It  is  further  alleged  that  the  bonds  so  now  held  by  the  plaintiff  were  ascer- 
tained to  be  outstanding,  and  that  after  the  purchase  the  trust  company  con- 
veyed the  railroad  property  to  the  company  which  was  formed  in  reorganiza- 
tion of  the  company,  in  default  in  which  reorganization  the  holder  of  these 
bonds  liad  no  part,  and  in  which  he  declined  and  declines  to  come;  and  that 
demand  h»s  been  made  upon  the  trnstcompany,  but  the  trust  company  denies 
that  he  has  any  rights  whatever.  Upon  these  facts  the  plaintiff  demands 
that  the  defendant  account  for  the  disposition  made  of  the  property  after  the 
foreclosure.  The  respondent  contends  that  the  facts  stated  do  not  constitute 
a  cause  of  action,  tor  tlie  foUowijig  reasons:  (1)  The  plaintiff's  claim  is  too 
stale  and  speculative  to  engage  the  attention  of  a  court  of  equity.  (2)  if  the 
plaintiff  is  entitled  to  any  relief,  it  must  be  sought  in  the  original  foreclosure 
suit.  (8)  When  the  defendant  bought  in  the  property,  it  held  the  same  as 
trustee  under  the  provisions  of  the  decree.  To  sustain  any  action  against 
the  trustee  personally,  it  must  be  alleged  and  proved  that  the  trustee  was 
guilty  of  a  breach  of  trust,  and  de))arted  from  tlie  provisions  of  the  decree. 
(4)  The  conveyance  by  the  trustee  to  the  new  railroad  company,  if  made  by 
onler  of  court,  cannot  be  impeached  collaterally,  and  if  made  witliout  such 
order  is  a  breach  of  trust,  and  al>solutely  void.  (5)  The  allegation  as  to  con- 
version by  the  defendant  is  defective,  and  amounts  to  nothing. 

In  regard  to  the  Qrst,  while  it  is  true  that  a  court  of  equity  frequently  de- 
clines to  entertain  claims  which  are  too  stale,. and  while  the  complaint  itself 
shows  that  many  of  the  transactions  now  sought  to  be  inquired  into  occurred 
more  than  10  years  ago,  still  we  have  allegations  of  want  of  notice  and  knowl- 
edge on  the  part  of  the  plaintiff,  which,  in  the  absence  of  a  bar  by  reason  of 
the  statute  of  limitations,  (which  could  only  be  raised  under  our  practice  by 
answer,)  entitle  the  plaintiff  to  present  the  facts  to  the  court,  and  then  have 
a  ruling  thereon. 

As  to  the  second  ground,  that  the  plaintiff's  relief,  if  any,  must  be  sought 
in  the  foreclosure  suit,  this  mucli  need  only  be  said:  It  may  well  be  that  the 
plaintiff  might  have  intervened  in  tliat  suit,  and  might  have  obtained  the  re- 
lief which  he  seeks  In  this.  But  that  is  all  foreign  to  the  question  presented 
by  the  demurrer,  which  relates  to  the  question  whether  the  allegations  are 
sufficient  in  law  to  enable  him  to  maintain  this  action;  and  that  £  the  ques- 
tion to  be  .hereinafter  considered. 

As  to  the  third,  we  agree  with  the  respondent  that,  when- the  defendant 
bought  in  the  property,  it  held  the  same  as  trustee  under  the  provisions  of 
the  decree-.  It  should,  however,  be  r<  merabered  that  there  is  no  allegation  in 
the  complaint  that  all  the  property  received  by  the  defendant  as  trustee  in  the 
foreclosure  suit  was  by  the  terms  of  the  decree  or  any  order  of  the  court  turned 
over  to  the  new  or  reorganized  company.  It  is  true  there  is  an  allegation 
that  the  property  was  turned  over,  but  there  is  an  express  statement  that 
divers  persons,  having  associated  themselves  together,  formed  or  attempted 
to  form  a  corporation;  that  the  defendant,  in  co-operation  with  said  persons, 
thereafter  conveyed  said  mortgaged  property  to  said  persons  for  the  said  com- 
pany, upon  some  consideration  to  the  plaintiff  unknown;  and  "that  this 
plaiutiff  and  the  holders  of  said  eleven  bonds  had  no  notice  of  the  formation 
of  said  railroad  company,  or  the  said  transfer  of  said  property  by  defendant 
to  said  committee  or  company,  nor  did  the  said  bondholders  or  this  plaintiff 
in  any  wise  assent  or  agree  thereto,  nor  liave  they  or  he  received  any  beneflt 
or  advantage  under  said  so-called  reorganization ;  but,  on  the  contrary  thereof, 
v.l8K.Y.8.no.7— 34 
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they  and  he  have  at  al]  times  elected  to  have  their  distributive  share  of  the 
proceeds  of  said  mortgaged  property."  So  far,  therefore,  as  tlie  complaint 
itself  gives  us  any  information  upon  the  subject,  it  would  appear  that  the  de- 
fendant acquired  the  title  to  all  the  property  of  the  mortgagor  railroad,  and 
thereafter  held  the  same  as  trustee,  until,  as  alleged,  it  maide  a  disposition 
thereof  by  transferring  the  same  to  another  corporation;  but  for  what  consid- 
eration or  under  what  arrangement,  or  whether  it  was  the  result  of  a  decree 
or  order  of  the  court,  is  not  made  to  appear.  It  seems  to  us  reasonably  clear, 
as  an  elementary  principle,  that  where  nothing  else  appears,  and  where  the 
decree  in  foreclosure  gfave  no  specific  directions  as  to  the  disposition  to  be 
made  by  the  trustee  of  the  property,  the  defendant' would  bold  the  same  as 
trustee  for  all  the  bondholders,  subject,  of  course,  to  the  terms  and  condiliona 
fixed  by  the  decree  relatiug  to  the  rights  of  tlie  bondholders.  It  was  provided 
therein  that  upon  payment  by  each  l>ond  or  coupon  holder  of  bis  proportion- 
ate share  of  the  cash  payment  necessary  to  meet  and  defray  the  expenses  of 
the  action,  and  the  other  payments  directed  by  the  decree  to  be  paid  in  cash, 
the  purcliHse  so  made  by  the  trustee  should  inure  to  the  benefit  of  such  bond 
or  coupon  holder  in  proportion  to  bis  interest.  It  appears  that  the  plaintiff 
did  not  pay  his  proportion,  but  be  asserts  his  readiness  and  willingness  to 
pay  his  reasonable  share  of  the  expenses  of  the  defendant,  which,  when 
taken  in  connection  with  the  statement  of  the  demand  upon  the  defendant 
to  account,  whs  undoubtedly  intended  as  a  statement  of  willingness  to  cona- 
ply  with  the  condition  precedent  to  obtain  an  interest  in  the  property  pur- 
chased upon  the  foreclosure  by  the  trustee.  There  Ciin  be  no  doubt  upon  a 
trial,  upon  a  showing  that  this  property  pursuant  to  a  dectee  or  order  of  the 
court  Wits  transferred  to  the  reorganized  company,  or  upon  a  showing  tltat 
the  piiiintiff  was  not  entitled  to  any  share  or  interest  therein,  that  that  would 
be  a  complete  answer  to  the  plaintiff's  right  to  recover.  It  seems  to  us,  liow- 
e\-er,  upon  the  facts  stated,  that  we  cannot  ignore  plaintiff's  right  to  know 
what  l)iecame  of  the  property  which  was  purchased  in  tlie  interest  of  the 
bondliolders,  except  by  assuming  that  the  property  purchased  by  the  trustee 
was  properly  and  lawfully  disposed  of.  All  these  presuinptions,  however, 
do  not  destroy  the  plaintiff's  right  to  have  a  statement  from  the  trustee  as  to 
what  was  done  with  the  property.  The  complaint  does  not  allege  that  the 
property  was  wrongfully  conveyed  to  another  corporation,  but  there  is  a  state- 
ment that  the  property  was  con  verted  by  the  defendant.  Without  giving 
any  weight  to  that,  being  a  conclusion  unsupported  by  any  facts  otherwise 
alleged  in  the  complaint,  it  still  appears  from  the  facts  alleged  that  the  prop- 
erty was  transferred  in  some  way  and  upon  «ome  consideration  to  the  plalntilt 
unknown.  While  we  must,  therefore,  concede  the  respondent's  foortb  con- 
tention, that  the  conveyance  by  the  trustee  to  the  new  railroad  company,  if 
made  by  order  of  the  court,  cannot  be  impeached  collaterally,  and  if  made 
without  such  order  is  a  breach  of  trust,  and  absolutely  void,  the  fact  still 
remains  that,  the  property  having  come  into  the  possession  of  the  defendant 
as  trustee  for  the  plaintiff  and  the  other  bondholders,  the  plaintiff  has  a  right 
to  know  in  what  manner  and  how  the  defendant  has  disposed  of  the  same. 
Upon  such  an  inquiry,  to  l>e  entered  upon  at  a  trial,  after  answer  the  pre- 
sumptions as  to  lawful  disposition,  and  that  what  has  been  done  was  pursu- 
ant to  the  trust  reposed  in  it,  will  all  arise  in  defendant's  favor.  But  it 
seems  to  us  that  tlie  plaintiff  lias  shown  sufficient  to  entitle  him  to  have  the 
defendant,  by  answer,  state  just  what  was  done  with  the  property,*  and  pur- 
suant to  what  authority  and  upon  what  terms,  to  the  end  that  it  may  tie  de- 
termined what,  if  any.  rights  be  may  have  therein,  and  as  to  whether  or  not 
the  defendant  has  receiv^  or  holds  by  reason  of  tbe  transfer  any  money  or 
property  to  which  the  plaintiff  is  entitled.  We  do  not  hold  that  this  is  a 
right  which  may  not  have  been  lost  by  laches  or  default  of  plaintiff,  these 
being  questions  which  the  trial  court  must  decide.    Upon  this  demurrer. 
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therefore,  it  will  b«  seen  that  our  view  is  that  the  abstract  question  of  the 
power  of  the  trustee  to  convey  in  good  faith,  and  for  an  adequate  considera- 
tion, is  not  involved.  The  proposition  before  the  court  is  whether,  upon 
facts  showing  that  the  trustee  has  come  into  the  possession  of  the  trust  prop- 
erly, he  can  dispose  of  the  same  upon  terms  and  conditions  unknown  to  the 
cestui  que  trust,  and  thereafter  refuse  or  deprive  the  la'tter  of  a  riglit  to  know 
just  what  has  been  done  with  the  trust  fund.  We  have  always  regarded  it 
as  elementary  that  a  <sestui  que  trust  had  a  right  to  demand  of  a  trustee  an 
accounting  as  to  the  administration  of  his  trust,  and  in  this  respect  there  can 
be  no  distinction  between  the  trustee  of  a  railroad  company  and  any  other 
trustees,  for  the  reason  that  the  former  are  governed  by  the  general  rules  that 
govern  trustees  in  the  ordinary  pei-forraance  oif  the  duties  of  a  trust.  We  are  of 
opinion,  therefore,  that  the  judgment  should  be  reversed,  with  costs  to  the 
appellant,  to  abide  the  event,  and  with  leave  to  the  defendant  to  answer 
without  costs. 


SiJiTKB  D.  Manhattan  Bt.  C!o.  et  dL 

(Supreme  Court,  Oeneral  Term,  First  Department.    Uarch  81, 1809>) 

1.  EucvATiD  RAn.K0Ai>8 — Imjubt  to  Abuttbks — Bpkciai.  Bbnbfitv. 

In  ao  action  to  restrain  the  maintenance  and  operation  of  an  elevated  railway  In 
front  of  plaintiff's  premises,  the  refusal  of  the  referee  to  find  that  the  presence  of 
defendant's  station,  two  blocks  distant  from  plaintiff's  premises,  bronght  a  large 
number  of  persons  daily  in  tbe  immediate  neighborhood  of  such  premises;  that  ita 
proximity  was  advantageous  to  tbe  business  portion  of  said  premises,  and  produced 
a  special  beQefit  to  the  same  for  business  men, — ^Is  not  a  ground  for  reversal,  unless 
the  evidence  so  clearly  established  tbe  facts  as  to  make  toe  refnsal  an  error  of  law. 

a.  BAKB—VlVDlVaB  ov  Repbhbii. 

In  such  a  case  tbe  refusal  of  the  referee  to  find  as  a  oonclnslon  of  law  that,  in  es- 
timating and  fixing  tbe  sum  which  defendant  might  pay  to  escape  the  injunction, 
tbe  special  benefit  resulting  from  the  proximity  of  its  station  to  the  premises  in 
•ult  should  be  set  off  against  any  consequential  damage  resulting  to  the  lots  and 
buildings,  respectively,  from  the  appropriation  of  or  interference  with  the  ease- 
ments appurtenant  thereto,  is  not  erroneous,  where  it  does  not  appear,  either  from 
the  evidence  or  from  the  findings  of  tbe  referee,  that  there  were  any  suoh  special 
benefits  resulting  from  defendant's  railroad  to  plaintiff's  premlaea. 

Appeal  from  Judgment  on  report  of  referee. 

Action  by  John  Slater  against  the  Manhattan  Kailway  Company  and  an- 
other for  an  injunction.  Judgment  for  plaintiff.  Defendants  appeal.  Af- 
firmed. 

Argued  before  Van  BRtTNT,  P.  J.,  and  O'Bribn  and  Inqrahah,  JJ. 

Davies  A  Rapallo,  {JuUen  T.  Davtes  and  John  8,  Wood,  of  counsel)  for 
appellants.  PerJcham  &  Tyler,  {Charles  A.  B.  Pratt,  Jr.,  of  counsel,)  for  re- 
spondent. 

Pbr  Citriah.  The  only  qnestion-  in  this  case  not  settled  by  prior  adjudi- 
cations of  this  court  relates  to  the  refusal  of  the  referee  to  find,  as  requested 
by  the  defendants,  that  tbe  presence  of  the  station  brings  a  large  number  of 
persons  daily  into  Sixth  avenue,  in  the  immediate  neighborhood  of  tbe  prem- 
ises in  suit,  and  increases  the  traflSe  in  and  upon  said  avenue  at  this  point,  and 
that  the  effect  of  tlie  proximity  of  defendants'  said  station  to  the  premises 
in  suit  is  advantageous  to  the  business  portion  of  said  premises,  and  produces 
a  special  benefit  to  the  same  for  business  uses.  The  station  of  the  defendants' 
railroad  was  situated  at  the  comer  of  Firtieth  street  and  Sixth  avenue,  and  the 
premises  described  in  the  complaint  were  at  the  comer  of  Fifty-Second  street 
and  Sixth  avenue  and  Forty-Eighth  street  and  Sixth  avenue,  and  not,  therefore, 
in  immediate  proximity  to  the  station.  The  evidence  in  the  case  would  not 
justify  IIS  in  saying  that  the  fact  was  so  clearly  established  as  to  make  the  re- 
fusal to  find  an  error  of  law,  requiring  us  to  reverae  the  judgment. 
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And  the  refusal  of  the  referee  to  find,  as  a  concluaion  of  law.  that  in  estimat- 
ing and  fixing  the  sum  whicli  the  defendant  might  pay  to  escape  the  injnnc- 
tion,  the  special  henefit  resulting  from  the  proximity  of  the  defendants'  sta- 
tion to  the  premises  in  suit  should  be  offset  against  any  consequential  damage 
resulting  to  such  lots  and  buildings,  respectively,  from  the  appropriation  of 
or  interference  with  the  easements  In  Sixth  avenue  appurtenant  thereto,  by 
the  maintenance  and  operation  of  defendants'  railroad  in  front  thereof,  was 
not  error,  beratise  it  did  not  appear,  either  from  the  evidence  or  from  the  find- 
ings of  the  referee,  that  there  were  wny  such  special  benefits  resulting  from 
tlie  defendants'  railroad  to  the  premises  in  suit,  or  either  of  them.  The  ref- 
eree was  not  bound  to  pass  upon  abstract  questions  of  law,  which  had  no  re- 
lation to  the  facts  as  proven  before  him  and  found  by  him.  And  in  this  con- 
nection it  should  be  remembered  that  having  refused  to  lind,  as  a  matter  of 
fact,  that  no  advantages  accrued  to  the  premises  because  of  the  proximity  of 
the  station,  it  was  entirely  proper  that  he  should  refuse  to  find  what  was,  un- 
der such  conditions  of  fact,  simply  an  immiiterial  rule  of  law. 

No  other  questions,  not  heretofore  settled  by  repeated  adjudications  of  this 
court,  are  presented,  and  further  consideration,  therefore,  is  not  necessary. 

The  judgment  should  be  afiirmed,  with  costs.    All  concur. 


Ahebioan  Bank-Note  Co.  v.  Metkopolitan  El.  Bt.  Co.  et  al. 
(Supreme  Court,  Oeneral  Term,  First  Department.    March  81, 1881) 

1.  ElEVATID  RuliBOASS — DA.MAaB8  TO  Peksokai,  Fropebtt. 

In  an  action  by  a  bank-nolie  engraving  oompaoy  to  restrain  the  operation  of  on 
elevated  railroad  aniess  it  should  pay  for  easement*  taken,  no  damages  can  be  re- 
covered for  Injuries  to  plaintiff's  personal  property,  consisting  of  plates,  paper, 
processes,  etc.,  arising  from  the  exclusion  of  light  ana  the  precipitation  of  cinders. 

3.  Appeal — Admission  of  Ijipropeb  Evidence — Efpeot  of  Pindino. 

The  improper  admission  of  opinion  evidence  is  not  cured  by  a  finding  of  theoonrt 
to  the  effect  that  such  evidence  is  disregarded  "ezoept  where  the  opinion  U  a  mat- 
ter of  personal  experience  and  knowledge  of  the  expert,  as  shown  by  prior  and  later 
testimony;"  the  appellate  court  having  no  means  of  determining  how  much  of 
such  testimony  the  trial  court  connidered  to  be  so  fortified. 

8.  Elevated  Railroads — Judgment  aoainbt  Lessee— Res  Adjudioata. 

Plaintiff's  premises  were  affected  by  two  elevated  railroads,  one  on  either  side, 
erected  by  different  corporations,  but  operated  by  a  lessee  of  both  roads.  Held, 
that  a  judgment  against  one  corporation  for  easements  taken  on  one  side  was  no 
bar  to  an  action  against  the  other  side,  though  the  lessee  of  both  corporations  was 
a  defendant  in  both  actions;  plaintiff's  ulterior  remedy  being  against  the  lessors 
separately,  if  it  failed  In  obtaining  satisfaction  from  the  lessee. 

Appeal  from  special  term.  New  York  county. 

Action  by  the  American  Bank-Note  Company  against  the  Metropolitan  Ele- 
vated Hallway  Company  and  another.  From  a  judgment  for  plaintiff,  defend- 
ants appeal.    Keversed. 

Argued  before  Van  Brumt,  P.  J.,  and  O'Brien  and  Patterson,  JJ. 

Davies  &  Rapallo,  (Edtoard  C.  Jamen,  of  counsel.)  for  appellants.  Ptek- 
ham  A  Tyler,  ( W.  &.  Peekham,  of  counsel,)  for  respondent. 

Van  Brunt,  P.  J.  We  think  that  this  Judgment  must  be  reversed  be- 
cause of  errors  in  the  admission  of  evidence,  and  also  because  of  error  in  ref- 
erence to  an  allowance  for  damages  to  personal  property.  This  action  was 
brought  to  enjoin  the  operation  of  the  elevated  railrosiid  unless  they  should  pay 
for  easements  which  had  been  taken  by  them  in  the  street  in  front  of  the  plain- 
tiff's premises,  and  by  which  the  said  premises  had  been  depreciated  in  value. 
The  plaintiff's  corporate  business  is  that  of  bank-note  engraving  and  print- 
ing, which  business  Is  one  requiring  good  air  and  light,  free  from  dnsc  and 
other  Impurities  of  a  like  character.  The  plaintiiT  gave  evidence  tending  to 
show  tlie  value  of  the  machinery,  fixed  and  iinllxed,  which  was  oontainitl  in 
the  part  of  the  building  covered  by  the  suit  in  question,  and  of  damagt-s  to 
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macbinery,  plates,  paper,  processes,  and  business  thereof  arising  from  interfer* 
ence  with  the  light  by  the  erection  of  ihe  defendants'  structure,  and  also  aris- 
ing fi'om  the  cinders  ooming  from  the  engines  used  in  operating  the  defend- 
ants'  road.  Tlie  learned  court  gave  judgment  in  this  action  for  such  damages 
to  thepersoiial  property  of  the  plaintiffs.  This,  wetbink,  waserror.  Kodam- 
ages  of  this  class  can  be  recovered  in  an  action  such  as  the  one  at  bar  as  in- 
cidental thereto.  This  action,  as  has  already  been  stated,  is  to  restrain  tlie 
running  of  tlie  road  unl>'ss  they  paid  the  value  of  the  easements  taken,  whicli 
Viilue  is  to  be  ascertained  by  determining  the  depreciation  of  the  plaintiff's 
premises,  caused  by  reason  of  the  erection  and  operation  of  the  road.  As  in- 
cident to  such  an  action,  past  damages  in  the  shape  of  diminution  in  rental 
or  usable  value  of  .the  premises  occasioned  by  this  continuing  trespifes  have 
been  allowed.  But  in  no  case  lias  the  court  gone  so  far  as  to  hold  that  dam- 
ages to  personal  property  might  be  recovered  in  an  action  of  this  description. 
The  action  in  question  is  one  relating  entirely  to  the  realty,  and  has  no  refer- 
ence to  any  question  as  to  personal  property;  and  if  any  damages  have  been 
sustained  by  personal  property,  which  the  plaintiffs  can  recover  against  the 
defendants,  it  must  be  by  an  action  of  a  different  nature. 

Error  seems  also  to  have  been  committed  upon  the  part  of  the  learned  court 
in  allowing  evidence  of  the  opinion  of  witnesses  in  respect  to  the  amount  of 
damage  done  by  the  operation  of  defendants'  railroad.  Various  witnesses 
were  allowed  to  give  their  estimates  as  to  the  annual  damages  arising  from 
the  various  causes  which  were  mentioned  as  interfering  with  the  plaintiff's 
business.  The  effect  of  the  admission  of  such  testimony  seems  to  have  been 
realized  by  the  learned  court  in  a  finding  which  was  to  the  effect  that  the  tes- 
timony of  plaintiff's  experts  is  disregarded  and  excluded  as  to  all  matters  of 
opinion,  except  where  the  opinion  is  a  matter  of  personal  experience  and  per- 
sonal knowledge  of  the  expert,  as  shown  by  prior  and  later  testimony.  But 
this  finding  by  no  means  cured  the  error.  It  is  iro|  ossible  for  the  appellate 
court  to  determine  bow  much  of  this  objectionable  testimony  was  considered 
by  the  court,  and  how  much  it  considered  to  iy  matters  of  personal  expe- 
rience, as  shown  by  later  and  prior  testimony,  ami  how  much  was  not  so  for- 
tified. The  only  way  in  wliicli  evidence  can  be  removed  from  the  record  is  to 
strike  it  therefrom,  so  that  the  appellate  court  may  know  what  la  intended  to 
be  excluded,  and  not  leave  it  entirely  to  inference. 

The  claim  is  made  that  a  recovery  by  this  plaintiff  for  damage  to  another 
portion  of  the  building  erected  upon  these  premises,  by  an  elevated  railroad  run- 
ning upon  another  street,  is  a  bar  to  a  recovery  in  this  action.  We  do  not  think 
that  any  such  claim  can  prevail.  These  roads  were  erected  by  different  corpora- 
tions; and  although  one  of  the  defendants,  the  Manhattan  Company,  has  be- 
come the  lessee  of  both  roads,  and  is  a  defendant  in  both  actions,  yet  the  ulti- 
mate rights  of  the  parties  are  different.  Notwithstanding  the  lease,  their  ul- 
terior remedies,  if  they  should  fail  in  obtaining  satisfaction  from  the  Manhat- 
tan Company,  would  be  against  each  of  the  other  companies  separately;  and 
in  respect  thereto  they  would  have  no  community  of  interest,  and  it  would 
have  been  improper  to  have  joined  them  in  the  same  action.  "The  judgment 
should  be  reversed,  and  a  new  trial  ordered,  with  costs  to  appellant  to  abide 
the  event.    All  concur. 


SLEEUAN  V,  HOTCHKISS  et  (U. 

{Supreme  Court,  Oeneral  Term,  First  DeijnrtmerU.    March  81, 1893.) 

Tazatioh  or  Costs — Waivbb  of  Objections — Appeal. 

Where  a  JudKment  in  defendant's  favor  for  costs  has  been  ar^ed  by  plalntlfl 
on  appeal  and  decided,  he  thereby  waives  his  right  to  take  6bjeotion  in  reference 
to  the  taxation  of  sncta  costs. 

Appeal  from  special  teim,  New  York  county. 
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Action  by  Nathaniel  Sleeman  against  Lewis  Hotchkiss  and  others  for  eq- 
uitable relief.  From  an  order  denying  a  motion  to  retax  costs  plaintiff  ap- 
peals.   Affirmed.  | 

For  former  reports,  see  13  N.  Y.  Supp.  98;  14  N.  T.  Supp.  78;  16  N.  Y.  I 

Supp.  808;  18  N.  Y.  Supp.  87.  I 

Argued  before  Van  Brunt,  P.  J.,  and  O'Bhien  and  Inorahah,  JJ.  ! 

Raphael  J.  Moses,  Jr.,  for  appellant.    Henry  Major,  John  Aitkin,  and  j 

B.  f.  Simmt,  {Henry  Mvijor,  of  counsel,)  for  respondents.  I 

Pek  Cubiah.    Were  it  not  for  the  fact,  of  which  we  are  bound  to  take  no-  i 

tice,  tliat  the  appenl  from  the  judgment  herein  has  been  argued  and  decided, 
(18  K.  Y.  Supp.  87,)  and  in  such  decision  a  modification-directed  to  the  ex- 
tent of  striking  out  the  allowance,  we  are  of  opinion  that  we  might  consider 
the  appeal  from  the  order  denying  the  retaxation  upon  the  merits.  But,  the 
appellant  having  argued  his  appeal  from  the  judgment,  and  such  appeal  hav- 
ing been  decided.  It  seems  to  us  that  he  has  thereby  waived  all  right  now  to 
take  the  objection  in  reference  to  the  taxation  of  costs.  The  appeal  should 
therefore  be  dismissed,  without  costo. 


United  Lines  Tkl.  Co.  t».  Grant,  Sheriff. 
(Supreme  Court,  OeneraX  Term,  First  DepartmemU    March  81, 1893.) 
Ebbonboub  Tazatioit — Injunction — ^Leoal  Remedies. 

The  ooUectlon  of  an  assessment  wiU  not  be  enjoined  on  the  bare  ground  that  flia 
statute  under  which  it  is  imposed  is  unconstitutional,  nor  on  the  sround  of  irrepa- 
rable injury  to  plaintiff,  where  there  would  be  do  greater  iniuiy  than  would  result 
from  the  collection  of  any  tax,  especiaUy  where  plaintUt  had  a  remedy  at  law,  and 
lost  it  by  delay.    Cable  Co.  v.  Orant,  (Sup.)  11  N.  T.  Supp.  888,  followed. 

Appeal  from  special  term,  New  York  county. 

Aclion  by  the  United  Lines  Telegraph  Company  against  Hugh  J.  Orant. 
sheriff  of  the  city  and  county  of  New  York,  to  enjoin  defendant  from  enforc- 
ing a  warrant  issued  to  him  for  the  collection  of  an  assessment  on  plaintiff's 
property.  From  a  judgment  dismissing  the  complaint,  plaintiff  appeals. 
Affirmed. 

Argued  before  Van  Brunt,  P.  J.,  and  Inorahah,  J. 

Andrew  Wesley,  for  appellant.  Cockran  dl;  Clark,  {S.  W.  BoiendaU,  Atty. 
Gen.,  of  counsel,)  for  respondent. 

Fbr  Curiam.  The  question  presented  on  this  appeal  was  determined  by 
this  court  in  the  case  of  Cable  Co.  v.  Grant,  11  K.  Y.  Supp.  323.'  In 
that  case  the  action  was  brought  to  obtain  a  judgment  declaring  the  acts  un- 
der which  the  assessment  in  this  case,  as  in  that  case,  was  made,  void  be- 
cause of  unconstitutionality,  and  perpetually  enjoining  the  defendant  from 
executing  the  warrant  of  the  comptroller;  and  tlie  court  held  that  the  action 
would  not  lie,  because  the  plaintiff  had  not  brought  itself  within  any  ac- 
knowledged bend  of  equity  jurisprudence,  that  all  the  remedies  at  law  were 
open  to  the  plaintiff,  and  that  this  court  would  not  entertain  jurisdiction  be- 
cause the  plaintiff  had  lost  its  right  of  review  in  the  manner  provided  by  the 
laws  of  this  state.  As  the  facts  in  the  case  at  bar  are  identical  with  the  facts 
presented  to  the  court  In  the  case  cited,  it  follows  that  the  judgment  was  right, 
and  must  be  affirmed,  with  costs. 

>  Appeal  to  court  of  appeals  dismissed.    Bee  29  N.  EL  Rep.  IB. 


Digitized  by CaOOQlC 


Sup.  Ct.3  BRAOHUBST  V.  nSLD.  5S5 


Apfollinabis  Co.,  Umited.  v.  Vbnable  et  aJ. 

(Supreme  Cov/rt,  Oeneral  Term,  INrst  Department.    Uarcb  81, 1893.) 

^BXUMVSAxt  iKjrnNOTioH—DisBOLDTiON— Damages. 

Where  an  action  Is  brought  for  an  Injunotioo,  and  a  preliminary  injnnoUon  Is 
gruited,  a  judKment  dissolving  the  preliminary  injunction,  and  dismissing  the  com- 
plaint, is  an  adjndicaUon  that  plaintiff  bad  no  right  to  such  preliminary  injunction, 
and  defendant  is  entitled  to  an  order  of  reference  to  ascertain  and  assess  bis  dam- 
ages by  reason  thereof. 

Appeal  from  special  term.  New  York  county. 

Action  \iy  the  Appollinaris  Company,  Limited,  against  George  W.  Yenable 
and  another  for  an  injunction.  Judgment  for  defendants  dissolving  the  pre- 
liminary injunction  and  dismissing  the  complaint.  Plaintiff  appeals  from  an 
order  appointing  a  referee  to  ascertain  and  assess  the  damages  sustained  by 
defendants  by  reason  of  the  preliminary  injunction.    Affirmed. 

For  former  report,  see  10  N.  Y.  Supp.  469.   . 

Argued  before  Van  Bettnt,  P.  J.,  and  O'BniEN,  and  Inobabah,  33. 

Henry  Melville,  for  appellant.    /.  Albert  EngUhart,  tor  respondents. 

Per  Curiam.  The  appellant,  a  foreign  corporation,  brought  this  action  to 
restrain  the  respondents  from  using  certain  labels  which  the  complaint  al- 
leged infringed  upon  its  trade-mark  rights.  On  motion  of  the  plaintiff,  a  pre- 
liminary injunction  was  issued,  and  subsequently  an  order  was  made  dissolv- 
ing the  injunction,  and  dismissing  the  complaint,  and  a  Hnal  judgment  was 
entered  dissolving  such  injunction,  and  adjudging  that  the  complaint  be  dis- 
missed, with  costs.  Thereupon  this  motion  was  made  and  granted.  It  is 
urged  that  the  court  bad  no  power  to  grant  this  motion,  because  there  had 
been  no  decision  as  to  the  plaintiff's  rights  at  the  time  the  injunction  was 
granted,  and  our  attention  is  exited  to  the  cast«  of  Palmer  r.  Foley,  71  N.  Y. 
106;  Musgrave  v.  &Jieru)ood.  76  N.  Y.  194;  Benedict  v.  Benedict,  Id.  600; 
Johnson  v.  Eltoood,  82  N.  Y.  865;  and  Delafleld  v.  Telegraph  Co.,  (Com.  PI. 
N.  Y.)  SN.  Y.  Supp.  921.  But  it  will  be  observed,  upon  an  examination 
of  those  cases,  that  they  have  no  application  to  the  state  of  facts  presented  by 
the  record  upon  this  appeal.  It  appears  that  the  gravamen  of  the  action  was 
the  plaintiff's  right  to  an  injunction,  and  that  the  preliminary  injunction  was 
granted  upon  the  theory  that  the  plaintiff  liad  a  good  cause  of  action  for  a  per- 
manent injunction  as  airainst  the  defendants.  It  was  not  auxiliary  to  the 
cause  of  action  declared  upon  in  the  complaint,  but,  as  already  stated,  was  the 
-cause  of  action.  The  action  was  instituted  for  the  purpose  of  obtaining  this 
permanent  injunction.  When,  therefore,  by  the  judgment  of  the  court,  the 
preliminary  injunction  was  dissolved,  and  the  complaint  dismissed,  it  was  an 
adjudication  by  the  court  that  the  plaintiff  bad  no  right  to  maintain  this  ac- 
tion for  an  injunction;  and  it  was  therefore  an  adjudication  that,  as  the  pre- 
liminary injunction  depended  upon  the  right  to  maiutuin  tiie  action  fora  per- 
manent injunction,  no  right  to  the  preliminary  injunction  ever  existed.  It 
would  seem,  therefore,  that  the  order  was  properly  made,  and  should  be  af- 
firmed, with  910  costs  and  disbursements. 


Bbadhubst  «.  Field  et  at. 

(Supreme  Court,  Oeneral  Term,  First  DeparttnenU    March  81, 1892.) 

COMSTRUCnOH  OF   WUXS — EVIDENCE  OF  INTBNTION. 

Where  the  intention  of  a  testator  as  to  the  disposition  of  a  certain  sum  Is  plainly 
evinced  in  unambiguous  language,  evidence  is  inadmissible  to  show  a  ditterent  in- 
tention. 

Appeal  from  special  term.  New  York  county. 

'  Action  by  Laura  F.  Bradhurst  against  Augusta  C.  Field  and  others,  execu- 
tors of  Thomas  G.  P.  Bradbnrst,  etc.,  to  construe  the  will  of  said  Thomas  C. 
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P.  Bradhurst.    From  a  judgment  rendered  by  a  judge  sitting  witbouts  Juiy 
plainti  ff  appealed .    AflB  rmed . 

For  former  report,  see  10  N,  Y.  Supp.  452;  18  N.  Y.  Sapp,  60;  14  N.  T. 
Supp.  939. 

Argued  before  Van  Brunt,  P.  J.,  and  O'Brien  and  Inoraham,  JJ. 

J,  Frederic  Keitiochan,  for  appellant.  Charles  E.  0'' Connor,  for  respond- 
ents, executors.  Hays  A  Qreenbaum.  (Danl.  P.  Hays,  of  counsel,)  for  re- 
spondents Frances  P.  Field  and  Thomas  P.  Field.  Charles  A.  Jackson,  foi 
respondents  Mary  C.  Jackson  and  othen. 

Per  Ctjriah.  The  construction  of  the  will  of  Thomas  C.  Bradhurst  was 
before  this  court  on  an  appeal  from  judgment  sustaining  a  demurrer  to  the 
complaint;  and  the  decision  of  that  appeal,  we  think,  disposes  of  clie  ques- 
tion presented  to  us.  Mr.  Justice  Daniels,  in  delivering  the  opinion  of  tlie 
court,  after  a  review  of  the  authorities,  says:  "But  neither  of  these  authori- 
ties, nor  the  principle  which  they  maintain,  will  authorize  the  court  to  pro- 
ceed any  further  than  to  discover  aud  follow  the  testator's  intention.  Here 
that  has  been  plainly  evinced  in  language  which  ia  free  from  ambiguity,  and 
it  was  that  the  plaintiff  should  receive  from  the  trustees  the  sum  of  910,000 
and  no  more;  and  that  was  the  conclusion  indicated  wlien  the  case  was  upon 
another  occasion  l>efore  this  court,  the  decision  of  which  is  contained  in  ION. 
Y.  Supp.  452."  As  the  intention  of  the  testator  is  plainly  evinced  in  language 
which  is  free  from  ambiguity,  the  court  below  would  not  have  been  justified 
in  receiving  any  evidence  to  show  that  his  intention  was  different  from  that 
plainly  expressed  in  the  instrument  itself.  There  was  therefore  no  error  in  re- 
fusing to  receive  the  testimony  offered  by  the  plaintiff,  and  the  court  below 
was  clearly  right  in  the  determination  at  which  it  arrived.  The  Judgment 
should  be  atUrmed,  with  costs  to  the  executor  and  to  the  guardian. 

All  concur. 


In  n  Matob,  Etc.,  of  City  or  New  York. 

In  re  Consolidated  Gas  Co. 

{Supreme  Court,  Oeneral  Term,  First  Department.    March  81,  U93.) 

1.  Emikbnt  Domain— Constitotional  Law— Takino  Wharf  Pkopebtt. 

The  acquisition  of  wharf  property  in  the  city  of  New  Tork,  by  said  oity,  under 
Laws  1870,  c.  883,  as  amended  by  Laws  1871,  a  574,  authorizing  sacb  taking  for  the 
improvement  of  the  water  front,  and  to  provide  a  uniform  system  of  wharves  and 
piers,  is  a  taking  of  private  property  for  public  use,  witbin  the  meaning  of  the  con- 
stitution, and  under  such  act  the  city  may  take  such  private  wharf  property  and 
land  under  water  as  may  be  necessary  to  carry  out  its  plan. 

3.  Same — Aobeembkt  with  Whabf  Owner. 

Under  Laws  1870,  c.  883,  as  amended  by  Laws  1871,  o.  574,  authorizing  the  depart- 
ment of  docks  of  the  city  of  New  York  to  acquire  for  the  benefit  of  said  city  wharf 
property  therein,  by  purchase  or  process  of  law,  and  providing  that  such  board 
might  agree  with  the  owners  of  any.  such  property  tw  to  the  price,  and  certify  the 
same  to  tbe  commissioners  of  the  sinking  fund  for  their  approval,  and  that,  if  no 
price  should  be  agreed  on,  might  direct  legal  proceedings  to  acquire  the  same,  the 
dock  department,  and  not  the  sinking  fund  commissioners,  is  the  proper  body  to 
make  tbe  agreement,  the  act  merely  requiring  the  subsequent  approval  of  the  agree- 
ment when  made  by  the  latter  body. 

S.  Same. 

In  such  a  case,  where  an  offer  was  made  to  purchase  wharf  property  from  a  cor^ 
poration  at  a  certain  price,  and  an  answer  requested  within  10  days,  the  failure  of 
the  corporation  to  respond  was  not  excused  by  the  fact  that  there  bad  been  no  meet- 
ing of  the  board  of  directors  within  the  time  limited. 

Appeal  from  special  term.  New  York  county. 

Application  of  the  mayor,  aldermen,  and  commonalty  of  the  city  of  New 
York  to  acquire  wharf  property.  The  Consolidated  Oaa  Company  appeals 
from  an  order  appointing  commissioners  of  estimate.     AfiSrmed. 

Argued  before  Van  Brunt,  P.  J.,  and  O'Bkibn,  J. 
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Anderson  A  Houiand,  (Henry  H.  Anderson,  of  oonnsel,)  for  appellant. 
William  E.  Clark,  Corp.  Counsel,  {E.  J.  Freedman  and  Chas.  Bland]/,  of 
counsel,)  for  respondents. 

Van  Brunt,  P.  J.  Prior  to  1887  the  people  of  the  state  of  New  York  bad 
granted  lo  the  mayor,  aldermen,  and  cominonalty  of  the  city  of  Kew  York 
liind  under  water  extending  from  low-water  mark  400  feet  into  the  North 
river  from  the  East  river  to  Spuyten  Duyvil  creek,  a  pre-emptive  right  being 
given  to  proprietors  of  the  lands  adjacent  to  grants  to  be  made  by  said  mayor, 
etc.,  of  any  of  said  lands  under  water.  In  1837.  an  avenue  called  "Thiitfenth 
Avenue"  was  laid  out  on  the  map  of  the  city  of  New  York,  and  declared 
by  the  legislature  to  be  the  permanent  exterior  street  or  avenue  along  the 
easterly  shore  of  the  Hudson  river  between  the  southerly  linp  of  Hammond 
street  and  the  northerly  line  of  135th  street,  and  the  several  streets  of  the 
city  as  laid  out  on  the  map  made  by  the  commissioners  under  the  act  of  1807 
were  continued  and  extended  westerly  on  said  map  to  said  Thirteenth  avenue. 
In  1853  a  water  grant  was  made  by  the  city  of  New  York  to  one  Appleby  of 
the  water  lot,  vacant  ground,  and  soil  to  be  made  land,  and  gained  out  of  the 
Hudson  river  between  the  center  line  of  Forty-First  street  on  the  south, 
the  center  line  of  Forty-8econd  street  on  the  north,  high-water  mark  on  the 
east,  and  the  westerly  line  of  Thiiteentli  avenue  on  the  west,  reserving  there- 
from as  public  streets  such  parts  uf  Forty-First  and  Forty-Second  streets. 
Twelfth  and  Thirteenth  avenues,  as  were  then  laid  out  as  public  streets,  but 
giving  nevertheless  to  the  grantee  and  his  assigns  the  wharfage  and  cranage 
and  other  emoluments  to  arise  from  the  exterior  line  of  Thirteenth  avenue. 
By  certain  mesne  conveyances  this  properly,  with  the  rights  conveyed  by 
said  grant,  l)ecame  the  property  of  the  Metropolitan  Gas-Light  Company, 
and  in  1862  the  mayor,  etc.,  passed  an  ordinance  authorizing  that  com- 
pany to  erect  a  pier  on  the  North  river  between  Forty-First  and  Forty-Second 
streets,  opposite  their  gaa  works,  the  center  thereof  l>eing  on  the  center  line 
of  the  center  of  the  block  between  Forty-First  and  Forty-Second  streets. 
This  pier  was  built  by  the  gas  company,  and  remained  its  property  until  the 
merger  of  that  corponitiou  in  the  Consolidateil  Gas  Company,  which  be- 
came vested  with  the  title  to  the  property  in  question.  This  pier  was  a  pub- 
lic pier,  open  to  the  use  of  commerce,  and  occupied  and  used  constantly  by  ves- 
sels bringing  coal,  which  was  brought  and  discharged  there,  principally  for 
the  supply  ut  the  necessities  of  the  appellant  corporation  in  its  work  of  man- 
ufacturing gas  with  which  to  supply  the  city.  By  chapter  383  of  the  Laws 
of  1870,  as  amended  by  chapter  574  of  the  Laws  of  1871,  the  department  of 
docks,  as  a  part  uf  the  corporate  organization  of  the  city  of  New  York,  was 
given  charge  and  control,  subject  in  certain  particulars  to  the  commissioners 
of  the  sinking  fund,  of  the  wharf  property  belonging  to  said  city,  including 
all  the  wharves,  piers,  bulkheads,  and  structures  thereon  and  waters  adjacent 
thereto,  and  all  the  slips,  basins,  docks,  water  fronts,  land  under  water,  and 
structures  thereon.  Sections  33  and  34  of  the  act  required  the  department 
of  docks  to  adopt  a  plan  or  plans  for  the  improvement  of  the  water  front  of 
the  city,  and  to  send  the  same  to  the  commissioners  of  the  sinking  fund  for 
adoption  or  rejection,  which  plan  was  to  be  the  sole  plan  according  to  which 
any  wharf,  pier,  bulkhead,  or  structure  should  thereafter  be  laid  out  or  con- 
structed within  the  territory  or  district  embraced  in  it,  and  specified  upon 
such  plan.  By  subdivision  4  of  section  99  of  said  amended  act  the  naid  de- 
partment was  authorized  to  acquire,  in  the  name  and  for  the  benefit  of  said 
city,  any  and  all  wharf  property  in  said  city  to  which  the  corporation  of  the- 
city  of  New  York  tlieii  had  no  right  or  title,  and  any  rights,  terms,  easements, 
and  privilcftes  pertaining  to  any  wharf  property  in  said  city,  and  not  owned 
by  said  corpuration,  and  the  said  board  might  acquire  the  same  either  by  pur- 
chase or  by  process  of  law,  as  in  said  act  provided.    The  submission  further 
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provided  that  said  board  might  agree  with  the  owners  of  any  such  propertj 
upon  the  price  for  the  same,  and  certify  such  agreement  to  the  commission- 
ers of  the  sinking  fund,  and,  if  said  commissioners  approve  of  sucli  agree- 
ment, the  said  board  should  take  from  such  owners  at  such  price  the  neces- 
sary conveyances  for  vesting  said  property  iu  the  mayor,  etc.,  forever.  The 
subdivision  further  provided  that,  if  said  board  should  deem  it  proper  that 
said  corporation  should  acquire  possession  of  said  wharf  property  for  wliich 
no  price  can  be  agreed  upon  by  the  owners  thereof  and  the  said  board,  aaid 
board  may  direct  the  counsel  to  the  corporation  to  take  legal  proceedings  to 
acquire  the  same  for  said  city,  etc.  Subdivision  5  provides  that  when  the 
plan  or  plans  of  the  dock  department  have  been  adopted  by  the  commission- 
ers of  the  sinking  fund,  tlie  said  department  shall  proceed  according  to  said 
plan  to  lay  out,  establish,  and  construct  wharves,  piers,  bulkheads,  basins, 
docks,  or  slips  in  the  territory  or  district  embraced  in  said  plan  or  plans,  and 
in,  upon,  or  about  the  property  owned  by  said  mayor,  etc.,  without  interfering 
with  the  property  or  riglits  of  any  other  person,  except  so  far  as  might  be 
necessary  to  insure  the  safety  and  stability  of  the  wharves,  piers,  bulkheads, 
basins,  or  slips  so  to  be  constructed.  And  subdivision  6  provided  that  wlien 
any  of  the  wharves,  etc.,  constructed  under  the  provisions  of  the  act  shall  be 
opened  to  the  public  use  said  department  of  docks  shall  regulate  the  charges 
for  wharfage  and  dockage  of  all  vessels  admitted  thpreto,  and  said  board 
might  appropriate  any  of  said  wharves,  etc.,  to  the  sole  use  of  special  kinds 
of  commerce,  and  miglit,  in  the  name  of  the  city,  lease  any  or  all  of  such  prop- 
erty for  a  term  not  exceeding  10  years,  etc. 

The  department -of  docks  duly  adopted  a  plan  for  the  improvement  of  the 
water  front,  which  was  submitted  to  the  commissioners  of  the  sinking  fund, 
and  approved  by  them.  It  Is  proposed  by  the  department,  as  shown  by  the 
plan  wliich  forms  part  of  this  proceeding,  to  widen  Twelfth  avenue  so  as  to 
make  it  a  street  250  feet  wide,  and  to  build  a  stone  bulkhead  along  the  exte- 
rior line  of  the  avenue  widened,  this  exterior  line  being  coincident  with  the 
dock  commissioners'  bulkhead  line.  And  it  is  claimi'd  by  the  appellant  that 
for  the  purpose  of  building  that  bulkhead  it  proposed  to  take  a  piece  of  land 
and  the  dock  of  the  appellant,  and  to  extinguish  the  right  of  ttie  appellant 
to  the  wharfage  to  arise  from  the  exterior  line  of  Thirteenth  avenue,  and 
that  they  have  no  right  to  do  this,  because  Twelfth  avenue  can  be  widened, 
and  a  new  bulkliead  constructed,  without  impairing  or  removing  or  in  any 
way  interfering  with  tliat  portion  of  the  pier  of  the  appellant  which  lies  west- 
erly of  the  line  of  solid  tilling  or  the  present  bulkhead  line.  It  is  also  urged 
that  the  exterior  line  of  the  city  has  been  changed  several  times  within  a 
few  years,  and  that  it  is  still  subject  to  change,  and  that,  if  the  line  of  solid 
filling  sliould  be  extended  to  land  under  water  in  front  of  the  proposed  bulk- 
head wliich  is  now  proposed  to  be  constructed  by  the  dock  department  it  would 
be  of  immense  value,  and,  under  such  circumstances,  not  being  needed  for 
the  improvement  of  the  water  front  at  the  present  time,  ought  to  remain  in 
the  hands  of  the  present  owners  for  the  purpose  of  deriving  any  such  benefit 
or  profit  as  would  come  to  them  were  such  plan  adopted  by  the  legislature 
while  they  were  the  owners  thereof.  In  August,  1891,  at  a  meeting  of  the 
dock  department,  a  resolution  was  passed,  stating  that  they  desired  to  acquire 
the  bulkhead  and  wharf  property,  and  all  water  rights  therewith  connected, 
between  West  Forty-First  and  Forty-Second  streets;  and  that,  as  it  appeared 
that  the  appellant  was  the  owner  of  the  same,  it  was  resolved  that  the 
board  ofter  to  pnrchase  the  above-described  premises,  and  pay  a  certain  sum 
therefor,  subject  to  the  approval  of  the  commissioners  of  the  sinking  fund, 
as  provided  by  law;  and  that  a  copy  of  the  preamble  ami  resolution  be  served 
upon  the  appellant,  and  that  it  be  requested  within  10  days  to  answer 
whether  it  would  sell  the  rights  for  the  price  offered.  This  preamble  and 
resolutions  were  received  by  the  ap,>ellant  on  the  1st  of  iSeptember,  1891, 
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mod  an  the  17th  of  September,  no  answer  having  been  made  thereto,  the  coun- 
sel to  the  corporation  was  directed  to  take  thin  proceeding.  A  motion  for 
the  appointment  of  commissioners  having  been  made,  tlie  appellant  appeured 
and  answered,  setting  up  the  foregroing  facts,  and  alleging  that  the  board  of 
directors  of  the  company  was  the  only  body  having  authority  to  buy  or  sell 
real  estate;  and  no  meeting  of  said  board  was  held  during  the  10  days  allowed 
for  action  by  the  terms  of  the  resolution  of  the  dock  department;  nor  was  any 
compromise  or  attempt  towards  agreement  ever  had  between  them  and  the 
the  dock  department  in  respect  to  the  sale  or  purchase  of  the  property  de- 
scribed in  the  petition.  The  motion  to  appoint  commissioners  having  been 
granted,  and  the  commissioners  appointed,  from  such  order  this  appeal  is 
taken. 

Various  grounds  are  urged  upon  this  argument  for  tlie  purpose  of  show- 
ing that  the  court  was  without  jurisdiction  to  appoint  the  commissioners  in 
this  proceeding;  the  first  of  which  is  that  the  legislature,  in  attempting  to 
confer  authority  upon  the  dock  department,  has  gone  beyond  the  limits  lixed 
by.  the  constitution;  and  it  is  urged  tlintitis  evident  that  it  was  not  intendeil 
to  acquire  all  the  property  upon  that  waterfront,  for  the  commissioners  are 
prohibited  from  interfering  with  the  property  or  rights  of  any  other  person 
except  so  far  as  may  be  necessary  to  insure  the  safety  or  stability  of  the 
wharves,  piers,  bulkheads,  basins,  or  slips  so  to  be  constructed.  And  it  is 
urged  that  the  act  grants  to  the  city  only  such  land  under  water  as  may  be 
used  and  taken  for  the  construction  of  wharves,  docks,  etc. ;  and  that,  as  all 
this  property  is  now  devoted  to  public  use,  the  proposed  taking  is  not  the 
taking  of  private  property  for  public  use.  but  is  simplytakinz  the  title  from 
the  owners  of  such  wharves,  and  placing  the  jurisdiction  of  the  government 
of  the  same  in  the  dock  department,  and  placing  the  emoluments  in  the  city 
treasury  instead  of  the  pockets  of  tiie  iiulividuaUi  who  own  ttie  same  property 
by  virtue  of  the  grants  heretofore  made  by  the  state  authorities,  or  by  the 
mayor,  etc..  under  a  power  delegated  by  the  state,  authorizing  the  construc- 
tion of  wharves,  and  vesting  the  title  to  such  wharves  in  private  individuals, 
subject  to  public  use;  and  tliat,  if  the  property  is  taken,  its  new  use  will  be  no 
more  public  than  its  present  one.  the  only  difference  being  the  personality  of 
the  landlord.  And  our  attention  is  called  to  Ln  re  Eureka  Basin  Warehouse  <£ 
Mamif^g  Co.  of  Long  Island,  96  N.  Y.  42.  But  we  think  that  the  principles 
laid  down  in  the  case  cited  have  no  application  to  the  case  at  bar.  In  the  case 
cited  there  was  an  attempt  to  take  property  for  private  use,  and  to  vest  th% 
title  of  the  same  in  a  private  corporation,  and  the  power  to  do  so  was  expressly 
denied  by  the  court  of  appeals,  because  they  could  not  regard  such  a  project 
as  a  public  use,  or  use  which  justlBed  the  delegation  to  the  company  of  the 
right  of  eminent  domain,  and  that  the  enterprise  was  substantially  a  private 
one,  and  the  pretense  that  it  was  for  public  use  was  merely  colorable  and 
illusionary.  In  the  case  at  bar,  however,  an  entirely  differentstate  of  things 
is  presented.  The  corporation  of  the  city  of  New  York  is  a  public  corpora- 
tion, performing  public  duties;  and  by  the  legislation  to  which  reference  has 
been  bad  it  was  intended  to  change  the  whole  dock  system  of  the  liarbor  of 
New  York.  Instead  of  having  divers  and  various  private  rights  conflicting 
with  the  true  interests  of  the  commerce  of  thecity,  the  plan  was  adopted  of  a 
uniform  system  under  the  control  of  the  city.  As  it  was  stated  in  Kings- 
land  V.  Mayor,  etc.,  110  N.  Y.  578,  18  N.  B.  Rep.  435:  "The  law  provided 
fo^  a  plan  which  should  girdle  the  city  with  new  wharves  and  piers  belong- 
ing wholly  to  the  municipality,  and  ending  all  private  ownership  along  the 
waterfront.  The  wharves  of  private  owners  were  to  be  purchased  by  agree- 
ment, or  taken  in  the  ordinary  manner  by  proceedings  under  the  right  of  em- 
inent domain.  Those  rights  thus  to  be  obtained  were  described  in  the  act 
as 'any  rights,  terms,  easements,  and  privileges  pertaining  to  any  wharf 
property  in  said  city,  and  not  owned  by  auid  corporation.'    Whatever  could 
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be  held  against  the  public  was  to  be  bought  or  taken,  bat  whatcoald  not  was 
already  in  their  ownership  or  control.  The  act  vested  in  the  department  of 
docks  authority  over  the  whole  system,  and  enacted  from  the  time  of  the 
adoption  of  said  plan  no  wharf,  pier,  bulkhead,  basin,  dock,  slip,  or  any 
wharf,  structure,  or  superstructure  shall  be  laid  out,  built,  or  rebuilt  within 
such  territory  or  district,  except  in  accordance  with  such  plan."  In  this  de- 
cision the  right  of  the  corporation  to  acquire  the  title  of  ail  property  in  order 
to  carry  out  this  plan  as  described  by  them  is  expressly  recognized ;  and  there- 
fore  the  only  question  which  may  be  presented  is  whether  the  property  whicb 
it  is  proposed  to  take  ia  necessary  for  the  purpose  of  carrying  out  that  plan. 
It  is  urged  by  the  appellant  that  the  petition  seeks  to  acquire  more  property 
than  is  justiQed  by  the  action  of  the  dock  department,  and  more  tlian  is  re- 
quired for  tlie  purpose  of  carrying  out  this  plan.  This  map  or  plan  shows 
the  location  of  the  bulkhead.  It  shows  that  it  is  proposed  to  build  piers  at 
the  foot  of  Forty-First  and  Forty-Second  streets;  and  it  shows  that  it  is  a 
part  and  parcel  of  the  plan  that  the  space  between  these  piers  should  be  a 
basin  or  slip,  as  the  department  was  expressly  prohibited  by  law  from  the 
building  of  piers  without  intervening  water  spaces  of  at  least  100  feet.  It 
shows,  therefore,  that  the  lands  under  water,  described  in  the  petition,  are 
al>soIutely  necessary  for  the  carrying  out  of  the  map  or  plan  which  was 
adopted  by  the  dock  department  in  reference  to  the  premises  in  question; 
basins  and  slips  being  as  much  a  part  of  the  plan  as  the  erection  and  main- 
tenance of  the  piers  themselves;  and  the  authority  in  reference  tottie  acquisi- 
tion of  property  for  construction  and  maintenance  in  the  one  case  is  just  as 
explicit  as  in  the  other.  It  is  further  urged  that  nothing  appears  in  the  map 
showing  the  necessity  for  the  removal  of  the  appellant's  pier,  or  the  acquisi- 
tion of  the  land  under  water  between  the  new  bulkhead  line  and  Thirteenth 
avenue,  or  the  right  to  take  wharfage  from  Thirteenth  avenue  when  built, 
and  that  therefore  the  proceeding  was  unauthorized.  This  objection  seems 
to  have  been  answered  by  what  has  heretofore  been  said.  The  plan  shows 
the  necessity  of  the  acquisition  in  order  that  that  plan  should  bt:  carried  out, 
and  that  it  could  not  be  carried  out  without  the  removal  of  the  appellant's 
pier.  This  seems  to  establish  the  necessity  of  acquisition  which  conferred 
aotliority  upon  the  dock  department  to  acquire. 

It  is  further  urged  that,  as  a  condition  precedent  of  any  authority  for  the 
commencement  of  tliese  proceedings,  it  must  appear  that  no  price  can  be 
agreed  upon  between  the  owners  and  the  department  of  docks.  And  the 
claim  is  made  that  no  offer  has  ever  been  made  for  tliis  property;  that  it  was 
only  a  provisional  offer,  and  that  nobody  could  be  called  upon  to  accept  an 
offer  conditional  upon  the  approval  of  the  commissioners  of  the  sinking  fund; 
and  that  it  was  necessary  that  the  commissioners  of  the  sinking  fund  should 
assent  to  the  offer  in  advance,  so  that  an  agreement  would  have  been  reached 
by  the  acceptance  upon  the  part  of  the  appellant.  In  answer  to  this  objec- 
tion it  seems  sutflcient  to  say  that  the  offer  made  by  the  dock  department  was 
all  that  the  statute  authorized  them  to  make.  The  provision  of  the  statute 
is  tliat  said  department  may  agree  with  the  owners  of  any  such  property,  etc.. 
upon  a  price  for  the  same,  and  shall  certify  such  agreement  to  the  commis- 
sioners of  the  sinking  fund,  and,  if  said  commissioners  approve  of  such  ti<{ree- 
ment,  they  may  take  from  the  owners  the  necessary  conveyances.  Therefore 
the  commissioners  of  the  sinking  fund  have  no  power  to  approve  in  advance 
of  an  offer  to  be  made  by  the  department.  Neiiher  have  the  dock  depi^rt- 
ment  the  right  to  make  an  absolute  offer,  but  it  must  be  subject  to  the  ap- 
proval of  the  commissioners  of  the  sinking  fund.  This  offer  tliey  made.  Of 
this  offer  no  notice  was  taken.  The  claim  that  the  board  of  directors  of  the 
appellant  did  not  meet  is  no  answer,  because,  if  such  an  excuse  might  pre- 
vail, then  if  an  owner,  being  a  cor(K)ralion,  did  not  desire  its  land  to  be  taken, 
it  miglit  not  co!)>ene  its  board  ot  directors  at  all,  aud  thus  the  right  be  de- 
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feated.  There  is  no  pretense  that  the  appellant  would  have  accepted  the  offer 
if  the  board  of  directors  had  met.  Consequently  there  seems  to  be  no  grounit 
for  the  last  objection  inentioned.  We  see  no  reason,  thereforiB,  for  interfer- 
ing with  the  order  of  the  court  below,  and  think  that  ample  authority  was 
^(inferred  for  the  making  of  the  same,  und  that  it  should  be  affirmed,  with 
910  costs  and  disbursements. 


O'Haba  v.  Bobinsom. 
(Supreme  Court,  General  Term,  Fifth  Department.    March,  1893.) 

COHTBAOT— CoNBIDBHATIOir. 

Plaintiff  coDveyed  land  to  defendant  with  covenant  only  for  qnlet  and  peaceable 
possession.  It  was  afterwards  discovered  tbat,  by  a  judgment  against  plalnlifi's 
grantor,  there  was  an  apparent  cloud  on  defendant's  title;  and  plaintiff  agreed,  in 
writing,  that  a  certain  note  due  plaintiff  from  defendant  need  not  be  paid  until  the 

Judgment  lien  was  removed,  and  tbat  defendant  might  pay  the  judgment,  and  de- 
Ittct  the  amount  from  the  note.  Defendant  did  not  pay  the  judtrment,  neither  was 
his  possession  under  plaintiff's  deed  disturbed.  Held,  in  an  action  on  the  note,  that 
the  agreement  to  extend  the  payment  of  the  note  until  the  payment  of  the  judg- 
ment was  without  consideration,  and  no  defense  against  the  note. 

Appeal  from  circuit  court,  Niagara  county. 

Action  by  Esther  6'Hara  against  Lewis  W.  Robinson  for  the  collection  of 
a  promissory  note.  Defendant  had  judgment,  and  plaintiff  appeals.  Re- 
versed. 

Argued  before  DwroHT,  P.  J.,  and  Macoubeb  and  Lewis.  JJ. 

H.  if.  Davis,  for  appellant,    ff.  W.  Pound,  for  respondent. 

DwiQHT,  P.  J.  In  May,  1883,  the  defendant  was  indebted  to  the  plaintiff 
on  two  promissory  notes, — one  of  $250,  for  a  part  of  the  purchase  price  of 
lands  sold  by  the  latter  to  the  former,  and  one  of  $50.  for  borrowed  money, — 
both  due  on  the  1st  day  of  April,  1884.  In  June,  1883,  the  defendant  learned 
that  a  judgment  of  $226  had  been  docketed  in  Niagara  county,  in  the  year 
1876.  against  John  O'Hara,  (since  deceased,)  the  grantor  of  the  plaintiff,  and 
Rot>ert  O'Hara,  bis  son,  which  had  never  been  dischiirged,  and  wasithen  an 
apparent  lien  on  the  premises  which  the  plaintiff  had  conveyed  to  the  defend- 
ant, with  covenant  only  for  quiet  and  peaceable  possession.  The  defendant 
tliereupon  applied  to  the  plaintiff,  as  he  testifies,  to  secure  him  in  some  way 
against  the  judgment;  and  the  result  of  the  negotiation,  and  of  the  defend- 
ant's urgency,  was  that  the  plaintiff,  who  was  an  aged  woman,  entered  into 
an  agreement  in  writing  with  the  defendant,  by  which  she  agreed  to  place 
her  two  notes  in  the  hands  of  a  neighboring  magistrate  as  collateral  security 
for  the  satisfaction  of  the  judgment  mentioned,  to  be  given  up  to  her  only 
on  the  satisfaction  of  such  judgment;  and  in  case  the  judgment  was  not  sat- 
isfied the  defendant  was  to  pay  it,  and  keep  the  money  paid  out  of  the  amount 
due  to  the  plaintiff  on  the  notes.  The  two  notes  and  the  agreement  were  ac- 
'Cordingly  deposited  with  the  person  named.  In  March,  1890,  a  few  days  be- 
fore the  statute  of  limitations  had  run  against  the  notes,  the  plaintiff,  by  her 
agent,  applied  to  the  defendant  for  their  payment;  and,  tliat  lieing  refused, 
she  accepted  a  renewal  note  for  the  amount  of  the  two,  with  interest,  payable 
in  one  year,  and  executed  with  the  defendant  a  second  agreement,  of  the  same 
<;haracter  as  the  first,  relating  to  the  renewal  note,  and  placed  it,  with  the  new 
a<;reement,  in  the  hands  of  the  same  depositary.  When  the  extension  of  time 
given  by  the  new  note  had  expired,  this  action  was  brought,  wherein  the  com- 
plaint allegeil  the  giving  of  the  original  notes,  and  the  extension  of  time  by 
the  new  one.  and  asked  judgment  for  the  amount  of  the  latter,  with  interest. 
On  the  trial  the  plaintiff  made  proof  of  all  the  notes.  The  defendant  proved 
the  two  agreements,  and  the  plaintiff  offered  to  prove  that  the  judgment  was 
paid.  The  last-mentioned  evidence  was  excluded;  the  court  holding  that  the 
notes  were  not  enforceable  until  the  judgment  was  discharged  of  record.    At 
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the  close  of  the  evidence  the  defendant  moved  for  a  nonsnit  on  the  ground 
that  the  agreement  in  evidence  had  not  been  complied  with,  and  the  plaintiff 
moved  for  the  direction  of  a  verdict  on  the  ground,  among  others,  that  the 
agreement  was  void  for  want  of  consideration.  The  court  denied  the  plain- 
tiff's motion,  and  granted  that  of  the  defendant;  holding  that  there  was  a 
moral  obligation  on  the  part  of  the  plaintiff  to  remove  incumbrances  from 
the  title  to  the  land  conveyed  by  her,  which  afforded  a  sufiBcient  consideration 
for  the  agreement  in  question. 

In  this  ruling  we  think  the  learned  court  was  in  error,  and  that  the  motion 
for  the  direction  of  a  verdict  should  have  been  granted,  on  tlie  ground,  if  no 
other,  that  the  plaintiff's  agreement  to  delay  the  collection  of  her  notes  nntil 
the  judgment  mentioned  was  satisfied,  was  without  consideration  and  of  no 
effect.  A  mere  moral  obligation  is  not  a  sufficient  consideration  to  support 
a  promise.  It  must  be  founded  upon  a  previous  legal  liability,  or  it  must  be 
one  which  can  be  enforced  at  law.  or  which  at  least  furnishes  an  available  de- 
fense, or  be  based  upon  facts  which  estop  the  promisor  to  deny  a  legal  obli^- 
tion  to  the  same  effect.  Qoulding  v.  Davidson,  28  Barb.  438;  Watkins  v. 
Halstead,  2  Sandf.  811;  ffeer  v.  Archer,  2  Barb.  420;  Smith  v.  Ware.  13 
Johns.  257;  Bhle  v.  Judson,  24  Wend.  97.  But  there  yiaa  no  moral  obliga- 
tion resting  upon  the  plaintiff  to  discharge  the  judgment.  The  only  obliga- 
tion assumed  by  her,  in  connection  with  ber  conveyance  to  the  defendant,  was 
that  embodied  in  her  covenant  for  quiet  and  peaceable  possession,  of  which 
there  had  been  no  breach.  Indeed,  the  learned  judge  at  the  circuit  seems  to 
have  based  his  theory  of  moral  obligation  upon  the  assumption  that  some 
repjesentation  had  been  made  by  tlie  plaintiff  at  the  time  of  the  conveyance 
to  the  effect  that  the  title  was  free  from  incumbrance.  But  we  find  in  the- 
case  no  evidence  whatever  upon  which  to  base  such  an  assumption;  and  the 
case  stands  simply  on  the  plaintiff's  covenant,  contained  in  her  deed,  from 
which  it  is  certain  that  noobligation  has  yet  arisen  which  could  be  the  ground 
either  of  an  action  or  a  defense  on  the  part  of  the  defendant.  Such  being  the 
case,  there  was  no  consideration  for  the  agreement  of  the  plaintiff  to  postpone 
the  collection  of  the  original  notes  beyond  the  time  to  which  they  were  ex- 
tended by  the  renewal.  The  agreement  embraced  no  element  of  benefit  to 
her,  nor  of  harm  or  detriment  to  the  defendant.  She  was  in  no  case  to  re- 
ceive, nor  he  to  pay,  anything  more  thun  the  amount  actually  due  on  the 
original  notes;  and  the  agreement  of  the  defendant  to  pay  the  judgment  (at 
SDch  time  as  be  should  see  fit)  only  provided  a  mode  in  which  he  might  pay  a 
portion  of  his  debt  to  the  plaintiff.  For  the  error  here  indicated  the  judg^ 
ment  should  be  reversed.  Judgment  appealed  from  reversed,  and  a  new  trial 
granted,  with  costs  to  abide  the  event.    All  concur. 


Feoplb  v.  Bvshwick  Cheuicai.  Go.  et  ol. 

In  re  Bbooefield. 

{Supreme  Court,  Oeneral  Term,  Fint  Department.    Uaroh  81, 180&,) 

BBCBTVBBa — DlSCHABOB. 

A  receiver.  Into  whose  bands  no  property  has  ooma,  and  whose  appointmeBt  has- 
been  vacated,  is  entitled  to  his  disobarge. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  the  people  of  the  state  of  New  York  against  the  Bnsbwick 
Chemical  Company  for  the  appointment  of  a  receiver  of  the  works.  From,  an 
order  overruling  exceptions  to  report  of  referee,  and  discharging  the  receiver, 
the  Second  National  Bank  of  Mauch  Cliunk,  Pa.,  and  the  Merchants'  National 
Bank  of  Burlington,  Yt.,  claiming  to  be  creditors  of  the  Bnshwick  Chemical 
Company,  appeal.     AlKrmed. 

argued  before  Van  Brunt,  P.  J.,  and  O'Bbibn  and  Inoraham,  JJ. 
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C.  Bainhiidge  Smith,  for  appellants.  Charles  F.  McLean,  for  Brookfield, 
receiver. 

Feb,  Cubiam.  It  appears  among  the  findings  of  the  referee  that  no  prop- 
erty, iissets,  effpcts,  or  boolts  of  said  company  came  into  tlie  hands  of  said 
William  Broolvfleld,  as  receiver,  under  the  order  of  tlie  supreme  court  of 
the  city,  county,  and  state  of  New  Yortc  appointiog  him  receiver  upon  the 
application  of  the  people  of  the  state  of  New  "^^ork.  The  evidence  not  being 
before  the  court,  it  must  be  assumed  that  it  was  sufficient  to  sustain  the  find- 
ing. As  no  property  of  the  corporation  ever  came  into  the  bands  of  the  re- 
ceiver, and  as  the  order  appointing  hitn  receiver  had  been  vacated  and  set 
aside,  he  whs  entitled  to  his  discliarge  aa  receiver;  and  the  order  which  dis- 
charged him,  and  canceled  his  bond,  should  be  affirmed,  with  #1U  costs  and 
disbursements. 


MoBDEOAi  V.  Peabl  et  al. 
(Supreme  Cov/rt,  Oeneral  Term,  First  Department    March '81, 1893.) 

IXVi.NCT— RbSOIBSION  OP  CONTBACT— DbALINO  TS  STOCKS. 

The  plaintiff,  an  InfaQt,  deposited  with  defendants  a  som  of  money  as  margin  on 
stocks  to  be  parchased  by  them  for  his  account.  The  transactions  resulted  in  the 
loss  of  the  moDey,  which  he  now  seeks  to  recover.  Defendants  claim  the  right  to 
retain  It  to  satisfy  an  indebtedness  in  their  favor  arising  out  of  the  transactions, 
and  that  plaintiff  should  not  recover  unless  he  restores  thorn  to  the  same  position 
in  whioh  they  were  prior  to  the  contract.  Held,  that  the  infant's  right  to  rescind 
cannot  be  made  to  depend  on  his  performing  an  impossibility  resulting  from  acts 
which  the  law  presumes  him  incapable  of  performing,  and  that  the  orders  for  the 
purchase  and  sale  of  stock  must  be  regarded  as  having  never  existed.  Qrten  v. 
Orem,  69  N.  Y.  653,  foUowed. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Robert  L.  Mordecai,  an  infant,  by  Allen  L.  Mordecai,  hisgnaidian 
ad  litem,  against  Dyer  Pearl,  Eugene  L.  Mordecai,  and  George  C.  Thomas  to 
recover  money  advanced  as  margins  on  stocic  purchased  and  sold.  From  a 
judgment  for  plaintiff,  the  defendants  appeal.    Affirmed. 

Argued  before  Van  Bbumt,  P.  J.,  and  O'Bkien  and  Inobahau,  JJ. 

WUliam  D.  Leonard,  (George  L.  Rives  and  William  D.  Leonard,  of  coun- 
sel,) for  appellants.  Simpson  <t  Werner,  {A.  J.  Simpson,  of  counsel,)  for  re- 
spondent. 

Peb  Cubiau.  It  is  conceded  by  the  appellants  that  the  plaintiff,  an  infant, 
bad  a  right  to  recover  the  money  deposited  by  him  with  the  appellants  on  his 
returning  to  the  appellants  all  that  be  had  received  under  the  contract.  It 
does  not  appear,  however,  that  the  infant  has  received  anything  under  this 
contract,  except  the  notices  of  the  purehaseii  and  sales  of  the  stock  made  by  tlie 
defendants  for  his  account.  He  certainly  never  received  any  of  the  stock  al- 
leged to  have  been  purchased  for  him,  nor  the  proceeds  of  the  sales  of  any  of 
the  stock  alleged  to  have  been  sold  for  his  account;  and,  as  the  notices  of  pur- 
chase and  sale  of  stock  do  not  appear  to  have  been  of  any  special  value,  it  is 
difficult  to  see  tbat  any  advantage  would  be  derived  by  the  defendants,  if  he 
had  returned  or  offered  to  return  them.  The  plaintiff,  an  infant,  deposited 
with  the  defendants  a  sum  of  money  belonging  to  him,  and  he  now  seeks  to 
recover  that  sum  of  money.  The  defendants  claim  the  right  to  retain  it  to 
satisfy  an  indebtedness  which  they  claim  exists  in  their  favor,  arising  out  of 
transactions  in  stocks  which  tbey  claim  were  authorized  by  the  infant.  The 
infant  never  received  the  stocks  or  their  proceeds.  He  has  received  no  bene- 
fit from  any  of  the  transactions  made  by  the  defendants  for  his  account,  and  to 
ask  him  to  return  to  the  defendants  stocks  which  have  never  been  in  his  pos- 
session, but  which  have  always  been  in  the  possession  of  the  defendants,  and 
been  disposed  of  by  the  defendants,  would  be  asking  him  to  perform  an  im- 
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possibllltj.  As  was  said  in  ffreen  v.  Oreen,  69  N.  T.  553:  "Tbe  rif^bt  to  re- 
scind is  a  legal  right  establislied  for  the  protection  of  tlie  i^fHut,  and  lo  make 
it  dependent  upon  performing  an  imposaibility,  wtiich  impossibility  hHS  re- 
sulted from  acts  wliich  the  law  presumes  him  incapable  of  performing,  would 
tend  to  impair  the  right  and  withdraw  the  protection.  Both  upon  aiitliority 
and  principle,  we  think  a  restoration  of  tlie  consideration  could  not  be  exacted 
as  a  condition  to  a  rescission  on  tlie  part  of  the  defendants."  Tlie  case  of 
Heath  V.  Mahoney,  12  Wkly.  Dig.  404,  is  an  express  authority  for  the  propo- 
sition that,  in  the  consideration  of  the  rights  of  the  p.irties  to  this  action,  the 
orders  for  the  purchase  and  sale  of  stock  given  by  the  infant  having  been  ef- 
fectually repudiated  on  the  ground  of  infancy,  they  must  be  regarded,  so  far 
as  they  affect  his  legal  riglits,  as  though  they  never  had  any  existence.  We 
think,  therefore,  tliat  the  judgment  was  rigiit,  and  should  be  affirmed)  with 
costs.    All  concur. 


Gilder  v.  Davis  et  al. 
{Supreme  Court,  General  Term,  First  Department.    March  81, 1893.) 

Factors  and  Bsokbhs— Contbact — Bale  of  liAND— Commissions. 

A  real-estate  broker  who,  for  a  commission  of  5  per  cent,  agrees  to  negotiate  the 
sale  of  certain  lands  fortl^OOO  in  cash,  is  not  entitled  to  any  commission  on  a  sum 
paid  to  him  by  a  third  person  for  the  option  to  purchase  within  four  montlu,  which 
option  is  never  exen^sed. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  W.  Howard  Gilder,  as  chairman  of  the  purchasins;  committee  of 
the  Western  Dressed  Beef  Company,  against  John  H.  Davis  and  Jennings  S. 
Cox,  partners  »a  John  H.  Davis  &  Co.,  to  recover  money  claimed  by  the  lat- 
ter as  commissions  under  an  agreement  to  effect  a  stUe  of  lands.  At  the 
close  of  the  evidence  the  complaint  was  dismissed  on  the  merits.  Plaintiff  ap- 
peals.    Reversed. 

Argued  before  Van  Brunt,  P.  J.,  and  O'Bbien  and  Inorah.a  •.  JJ. 

W.  M.  Safford,  for  appellant.  BarUett,  WUson  &  Hayden,  {MduHird  T. 
Bartlett,  of  counsel,)  for  respondents. 

Per  CiTRiAM.  This  action  was  brought  to  recover  the  sum  of  S500.  which 
had  been  retained  by  the  defendants  out  of  moneys  received  for  an  option  to 
purchase  certain  lands  in  Elansas  City,  which  the  defendants  had  been  author- 
ized by  the  plaintiff  to  obtain  a  purchaser  for  at  a  price  which  was  Gxed  in 
the  agreement  between  the  parties.  At  the  close  of  the  testimony  tho  plain- 
tiff moved  for  the  direction  of  a  verdict  in  his  favor,  .ind  the  defendants  moved 
for  a  dismissal  of  the  complaint;  thus  submitting  to  the  court  for  its  deter- 
mination any  question  of  fact  that  may  have  arisen  upon  any  dispute  upon 
the'evidence  in  the  case.  This  judgment  should  therefore  be  affirmed  unless, 
upon  the  undisputed  facts,  the  plaintiff  was  entitled  to  recover.  An  exam- 
ination of  the  correspondence  between  the  parties,  and  the  original  contract, 
authorizing  the  defendants  to  sell,  shows  clearly  that  by  the  former  the  ar- 
rangement in  regard  to  the  payment  of  any  commission  which,  under  the 
contract  itself,  the  defendants  were  to  receive,  upon  finding  a  purchaser  who 
would  pay  the  agreed  sum  of  $125,000,  was  modified  by  consent  by  an  agree- 
ment by  which  the  payment  of  any  commission  was  to  be  dependent  upon  the 
option  being  exercised,  and  the  full  amount  required  to  be  paid  under  the  op- 
tion being  finally  paid  to  the  plaintiff.  It  will  thus  be  seen  that  the  condition 
necessary  and  essential  to  the  defendants'  right  to  receive  any  commission 
was  not  present,  and  the  subsequent  failure  of  the  purchasers  to  avail  them- 
selves of  the  option  for  which  they  had  paid  tha  $10,000  to  the  defendants 
was  destructive  of  the  defendants'  right  to  obtain  any  compensation  under 
the  terms  of  their  agreement,  for  the  reason  that  the  final  payment  as  therein 
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provided,  npon  the  purchase  of  the  land,  was  never  made.  But  by  the  orig- 
inal  agreement  under  which  the  defendants  claimed  tlie  commission,  on  the 
facts  proved,  thpy  were  not  entitled  to  recover.  By  that  agreement  they  were 
authorized  to  proceed  with  negotiations  loolcing  to  a  sale  of  this  property  at  a 
price  not  lower  than  S125,0(K>  in  cash  to  the  plaintllT;  it  being  understood 
that  the  defendants  were  to  receive  a  commission  on  such  sale  of  5  per  cent. 
No  such  sale  was,  liowever,  contracted  for  or  consummated,  iind  the  plaintiff 
never  received  the  $125,000  in  cash,  upon  which  the  defendants  were  to  ob- 
tain a  commission  of  5  per  cent.  Nordid  the  defendants  ever  produce  a  pnr- 
cha.ser  able  and  willing  to  contract  to  purchase  at  that  price.  What  they  did 
obtain  was  a  person  who  would  pay  910,000  for  the  option  lopiirciiase  within 
four  months,  which  option  was  never  exercised  or  a  binding  contract  made. 
We  are  therefore  of  opinion  that  the  judgment  should  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  appellant,  to  abide  the  event.    All  concur. 


BOWI.KT  V.  National  Bank  or  Deposit. 
(Supreme  Court,  Oeneral  Term,  First  Department    March  81, 1899.) 

BaKXS — FULUBB  TO  Fat  Chiok— Plbasimo. 

In  an  action  against  a  bank  by  a  depositor,  to  recover  damages  for  failure  to  pay 
a  check  drawn  by  him  in  favor  of  a  third  person,  the  complaint  was  fatally  defect- 
ive in  falling  to  allege  that  the  check  had  been  Indorsed  by  the  payee. 

Appeal  from  special  term.  New  York  county. 

Action  by  Charles  B.  Rowley  against  the  National  Bank  of  Deposit  for 
wrongfully  refusing  to  pay  a  check  drawn  on  it  by  plaintiff.  A  demurrer  to 
the  complaint  was  overruled,  and  defendant  appeals.    Reversed. 

Argued  before  Van  Brunt.  P.  J.,  and  O'Brien  and  Ingbaham,  JJ. 

R(Aert  W.  Gilbert,  for  appellant.    Herbert  F.  Andretos,  for  respondent. 

Ingraham,  J.  The  complaint  alleges  that  the  check  described  in  the  com- 
plaint was  deposited  In  the  National  Park  Bank  of  the  city  of  New  York,  to 
the  credit  of  E.  B.  Stimpson,  on  the  4th  of  August,  1891;  that  it  was  pre- 
sented to  the  defendant  by  such  National  Park  Bank  for  payment  on  that  or 
the  following  day;  and  that  at  the  time  when  the  same  was  so  presented  for 
payment  the  plaintiff  had  on  deposit  with  said  defendant  an  amount  largely  in 
excess  of  the  amount  of  such  check ;  and  that  when  said  check  was  presented 
for  payment  the  defendant  refused  payment  thereof,  although  well  know- 
ing that  it  was  indebted  to  plaintiff  in  an  amount  in  excess  thereof;  and  that 
said  defendant  retu  rned  said  check  to  the  said  National  Park  Bank  after  having 
marked  or  caused  to  be  marked  upon  the  face  thereof  the  characters  "N.  Q.," 
in  blue  pencil,  and  that  such  letters  or  characters,  when  written  conspicu- 
ously upon  the  face  thereof  by  bankers,  etc.,  mean  "not  good,"  and  that  the 
drawer  thereof  has  not  a  sufficient  sum  on  deposit  to  warrant  the  payment 
thereof.  There  is  no  allegation  in  this  complaint  that  the  check  was  indorsed 
by  the  payee,  or  that  the  defendant  was  bound  to  pay  the  same,  and  the  court 
cannot  assume  that  the  check  was  so  indorsed.  Until  it  was  indorsed  the  de- 
fendant was  not  bound  to  pay  it,  and  before  there  can  be  any  cause  of  action 
against  the  defendant  because  of  its  refusal  to  pay  the  check  the  plaintiff  must 
allege  that  the  defendant  was  under  a  legal  obligation  to  pay  the  same.  There 
is  no  allegation  in  the  complaint  that  the  check  was  presented  for  certification ; 
nor  do  we  know  of  any  rule  of  law  that  requires  the  bank  to  certify  its  cus- 
tomers' checks,  or  makes  it  liable  for  a  refusal  to  certify.  Without  passing 
upon  the  qaestion  as  to  the  liability  of  the  defendant  for  damages  for  failing 
to  pay  a  customer's  check,  we  think,  for  the  reason  above  stated,  that  tlie  de- 
murrer shoold  have  been  sustained.  The  Judgment  should  therefore  be  re- 
versed, and  the  demurrer  sustained,  with  costs,  and  with  leave  to  the  re 
spondent  to  amend  within  20  days  upon  payment  of  costs.  All  concur. 
v.l8N.Y.8.no.7 — 35 
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Stlyssteb  et  al.  v.  Cbohan  et  oZ. 
(SupTMM  Court,  General  Term,  Fint  DepartnuHL    lUreh  n,  18B&) 

HjMOTUBUI  iKBTKUIMirTS— PbOTKST  iJ(D  NOTIOB— DbLAT. 

A  sixlit  draft  receiTed  in  New  York  on  Friday  was  praMnted  to  tlw  drawee  Sat- 
urday forenoon,  and  at  his  request  was  again  presented  on  Monday,  when,  payment 
being  refused,  it  was  protested,  and  the  usual  notice  mailed  on  the  same  day  to  the 
drawers.  Laws  N.  Y.  1887,  c.  289,  {  1,  makes  Saturday  afteroooo  a  half  hoUdaj,  and 
provides  that  demand  of  acceptance  or  payment  of  any  bill  of  exchange  not  piaidoo 
the  forenoon  of  that  day  may  be  made,  and  notice  of  protest  given,  on  the  next 
sucoeedinK  secular  day.  field,  that  the  payees  were  not  guilty  of  laches,  and  that 
the  drawers  were  liable. 

Appeal  from  circuit  court,  New  York  county. 

This  is  an  action  by  Horace  C.  Sylvester,  Alexander  F.  Bell,  and  David  H. 
Standish  against  John  F.  Crohan  and  WilUam  H.  Dooner.  Jr..  to  recover  on 
a  sight  draft.  From  a  Judgment  for  plaintiffs,  entered  after  decision  of  the 
court  without  a  jury,  defendants  appeal.    A£Brmed. 

Argued  before  Van  Bkunt,  P.  J.,  and  O'Brien  and  Inorahah,  JJ. 

ffoldsmith  ^Dohorty,  for  appellants.  Freeman  &  ffreen,  {John  B.  Green, 
of  counsel,)  for  respondents. 

Feb  Cuiuau.  This  action  was  brought  to  recover  on  a  sight  draft  made 
by  defendants  to  the  order  of  the  plaintiffs,  and  drawn  upon  one  Abraham 
Backer.  The  defense  was  that  the  payment  of  the  draft  was  lost  by  the 
ladies  of  the  plaintiffs,  and  thereby  the  defendants  became  discharged  from 
liability  thereon.  The  draft  being  drawn  in  favor  of  residents  here,  and 
made  payable  here,  the  rights  of  the  parties  are  to  be  governed  by  the  laws 
of  this  state.  In  determining  them,  resort  must  be  bi^  to  the  construction 
to  be  given  to  the  statutes  of  the  state  with  reference  to  the  time  within 
which  a  draft  mny  be  presented  for  payment,  and,  if  refused,  thereafter  pro- 
tested. The  court  found  that  the  plaintiffs  received  said  draft  through  the 
mails  on  Friday,  July  81,  1891.  at  11  o'clock  in  the  forenoon,  and  without 
presenting  It  to  the  drawee,  Abraham  Backer,  on  the  same  day  and  hour,  de- 
posited It  to  their  credit  in  the  Importers'  Sc  Traders'  National  Bank  of  New 
York,  and  returned  said  note  to  the  defendants;  that  a  messenger  of  said 
bank  presented  said  draft  to  said  Abraham  Backer  for  payment  on  Saturday, 
August  1,  1891,  between  10  and  half-past  10  o'clock  in  the  forenoon,  and  was 
directed  to  leave  notice,  and  present  again  on  Monday;  and  that  said  draft 
was  presented  for  payment  to  said  drawee  on  Monday,  August  3,  1891,  and 
payment  thereof  was  then  demanded  and  refused,  whereupon  said  draft  was 
then  and  there  protested  for  nonpayment,  and  on  the  same  day  the  usual 
notice  of  protest  was  mailed  to  defendants  at  Savannah,  Oa. 

By  section  1  of  chapter  289  of  the  Laws  of  1887.  every  Saturday  from  12 
o'clock  at  noon  until  12  at  midnight  is  designated  a  half  holiday;  and 
for  all  purposes  whatever,  as  regards  the  presenting  for  payment  or  accept- 
ance, and  protesting  and  giving  notice  of  the  distlionor,  of  bills  of  exchange, 
bank  checks,  and  promissory  notes,  might  after  the  passage  of  the  act  be 
treated  and  considered  as  the  flrst  day  of  the  week,  commonly  called  Sunday, 
and  as  public  holidays  or  half  holidays,  and  all  such  bills,  checks,  or  not«», 
otherwise  presentable  for  acceptance  or  payment  on  any  of  said  days,  shall  be 
deemed  to  be  payable,  or  to  be  presentable  for  acceptance  or  payment,  on  the 
secular  or  business  day  next  succeeding  such  holiday,  but  in  case  of  a  half 
holiday  shall  be  presentable  for  acceptance  or  payment  at  or  l>etore  12  o'clock 
noon  of  that  day:  provided,  however,  that  fur  the  purpose  of  protesting  or 
otherwise  holding  liable  any  party  to  any  bill  of  exchange,  check,  or  promis- 
sory notia  which  shall  not  have  l)een  paid  before  12  o'clock  noon  on  any  such 
half  holiday,  the  demand  of  acceptance  or  payment  thereof  may  be  mode,  and 
notice  of  protest  or  dislionor  ther<  of  may  be  given,  on  the  next  succeeding 
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Mcnlar  day.  We  think  that  this  case  falls  within  these  provisions.  Th* 
plaintlflB  were  bound  to  present  the  note  for  'payment  on  the  day  succeeding 
the  day  on  which  it  was  received.  It  was  presented  for  payment  on  Saturday, 
and  not  paid,  and  by  the  provisions  of  the  statute  the  plaintifb  had  until  the 
next  succeeding  secular  or  business  day  upon  which  to  present  a  formal  de- 
mand and  protest,  and  give  notice  thereof  to  the  drawer;  and,  this  provision 
having  been  complied  with,  we  think  the  drawers  were  properly  held.  The 
jadgment  should  therefore  be  affirmed,  with  costs.    All  concur. 


TimNsr  9.  Van  Qeldku  et  al. 
(Supreme  Cotirt,  General  Ttrrn,  Firtt  Department.    Mareh  81, 1809L)  - 

AaaiemtsKT  tok  Bsksvit  ov  Cr>ditos8 — Actioh  to  Bbt  Asiob. 

A  oredltor  who  files  Ms  claim  with  an  assignee  for  the  benefit  of  creditors,  and 
afterwards  becomes  a  party  to  an  action  to  close  the  trust,  wherein  a  judgment  1* 
rendered  discharging  the  assignee,  cannot  subsequently  maintain  an  action  to  set 
aside  the  assignment  for  fraud  on  the  part  of  the  assignors,  discovered  after  the 
dlsoharge,  without  alleging  fraud  In  obtaining  the  judgment  oloaing  the  tmst. 

Appeal  from  special  term.  New  York  county. 

Action  by  John  Turney  against  Henry  Van  Gelder  and  Charles  Van  Gel- 
der  and  Henry  J.  Newton  to  set  aside  an  assignment  by  the  two  Van  Gelders 
to  Newton  for  the  benefit  of  creditors.  Judgment  for  plaintiff.  Defendants 
appeal.     Reversed. 

Argued  before  Van  Brunt,  P.  .T.,  and  O'Brien  and  Inorahah,  JJ. 

L.  B.  BurmM,  (B.  H.  Benn,  of  counsel,)  for  appellants.  Blumetutiel  A 
Hineh,  {A.  BlwiunntM,  of  counsel,}  for  respondent. 

Per  Curiam.  It  appeared  upon  the  trial  of  this  cause  that  the  dpfendants 
VanOelder  weredoing  business  under  the  firm  nameof  Van  Gelder  Bros.,  and 
in  May,  1887,  made  a  general  assignment,  with  preferences,  the  first  one  be- 
ing to  the  assignre  himself.  The  assignee  complied  with  all  the  requirements 
of  the  statute,  and  wtien  he  advertised  for  claims  the  plaintiff  In  this  action 
filed  and  proved  his  claim.  After  that  an  action  was  brought  by  a  creditor, 
on  behalf  of  himself  and  all  otiier  creditors,  to  close  out  the  trust,  in  which 
action  a  referee  was  appointed  to  state  the  account  of  the  assignee  and  for 
distribution  of  the  proceeds  of  the  assigned  estate.  On  the  hearing  before  the 
referee,  the  plaintiff  appeared,  and  made  his  claim;  and  the  referee  made  his 
report  that  tlie  assignee  htfd  faithfully  and  properly  discharged  his  duties,  and 
reporting  as  to  distribution.  Upon  due  notice  to  the  plaintiff  and  the  other 
creditors  who  had  presented  claims,  a  motion  was  made  to  confirm  the  ref- 
eree's report,  and  for  final  jadgment;  which  motion  was  granted,  and  judg- 
ment was  entered  directing  distribution,  and  adjudging  that,  on  complying 
with  directions  therein  contained,  the  assignee  should  be  discharged.-  Thft 
assignee  did  comply  therewith,  and  thereafter,  by  order  of  the  court,  the  as- 
signee was  discharged,  and  his  sureties  released.  The  plaintiff's  claim  not. 
having  been  paid  subsequent  to  the  entry  of  this  judgment,  he  brought  this 
action  to  set  aside  the  assignment  upon  the  ground  of  the  fraud  of  the  assign- 
ors, be  claiming  to  have  discovered  the  fraud  subsequent  to  the  entry  of  the 
judgment  in  the  action  in  which  tlie  accounting  was  had  and  the  assignee  dis- 
charged,  but  no  allegation  of  fraud  in  obtaining  the  judgment  in  the  action 
for  the  accounting  is  set  forth  in  the  complaint.  Issues  having  been  joined 
upon  this  complaint,  and  tlie  case  having  t>een  tried,  the  court  gave  juJgment. 
setting  aside  the  assignment,  and  directing  that  the  value  of  all  the  assigned 
property  be  accounted  for  again,  and  paid  over  to  the  plaintiff,  and  appointed 
a  receiver  and  referee  to  take  an  account.  From  this  judgment  this  appeal  is- 
taken.  It  seems  to  us  clear  that  the  court  had  no  authority  whatever  to  ren- 
der tlie  judgment  complained  of.  By  filing  his  claim  in  the  tiction  for  an  ac- 
C'>iintinir,  iio  appeared  In  that  action,  became  a  party  thereto,  and  was  neces- 
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sarily  bound  by  the  judgment.  lie  was  entitled  to  notice  of  all  sabseqaent 
proceedings  in  that  action,  and'  it  appears  from  tlie  judgment  tliat  was  en- 
tered tliat  iie  had  such  notice.  Therefore,  being  a  party  to  the  action,  bsv- 
ing  intervened  for  the  purpose  of  getting  the  benefits  of  that  action,  whatever 
they  might  be,  he  was  as  much  bound  by  the  judgment  as  though  he.had  orig- 
inally been  a  party.  -A.  judgment  can  be  Impeacheii  only  upon  proof  that  that 
judgment  was  obtained  by  fraud;  and  tlie  fact  that  a  party  affected  by  a  judg- 
ment has  discovered  something  which,  if  lie  had  known  it  previously,  he 
might  have  set  up  as  a  defense  in  the  action  in  which  the  judgment  was  ren- 
dered, is  no  ground  either  forsetling  aside  the  judgment  or  for  granting  such 
relief  as  be  would  have  been  entitled  to  bad  such  judgment  never  been  ren- 
dered.- In  the  case  at  bar  the  plaintift  had  been  heard,  and  there  was  an  ad- 
judication which  was  binding  upon  him  directing  the  distribution  of  the  as- 
sets, and  until  he  was  relieved,  by  an  application  in  that  action,  from  the  ef- 
fect of  the  judgment,  it  was  binding  upon  him,  in  the  absence  of  fraud  in  the 
procuring  of  that  judgment.  We  think,  therefore,  that  the  judgment  was  er- 
roneous, and  that  the  same  should  be  reversed,  and  a  new  trial  oidered,  with 
costs  to  appellants  to  abide  the  event.    Ail  concur. 


BOTHSOHILD  V.  BlO  GSANDE  W.  BT.  Ca 

{Stitrreme  Court,  General  Term,  First  Department.    March  81, 189S.) 

lUmtOAS  GOUPAKIES— CoKSOLrD4TION— How  FLBADID. 

In  pleading  the  consolidation  of  two  railroad  companies  nnder  the  statates  of  an- 
oUier  state.  It  is  suffloient  to  set  out  such  statutes,  and  to  allege  that  their  provisions 
have  been  oompUed  with,  and  the  consolidation  effected,  without  setting  out  the 
steps  taken  nnder  the  statutes ;  suoh  steps  being  merely  evidence  of  the  fact  of  oon- 
BoUd'ation. 

Appeal  from  special  term.  New  York  county. 

Action  by  Simon  Rothschild  against  the  Bio  Grande  Western  Ballway  Oom- 
pany  on  certain  bonds  issued  by  the  Denver  &  Rio  Grande  Western  Railway 
Company;  the  latter  company  having  consolidated  with  the  State  Line  ik  Den- 
ver Railway  Company  to  form  the  defendant  company.  From  an  interlocu- 
tory judgment  overruling  a  demurrer  to  the  amended  complaint,  defendant 
appeals.    AlBrmed. 

Mr.  Justice  Ingbahah  delivered  the  following  opinion  at  special  term: 
"The  former  complaint  in  this  action  was  held  demurrable  by  the  general 
term  on  the  ground  that  it  did  not  allege  the  law  of  the  state  of  Colorado  and 
the  territory  of  Utah,  under  which  the  complaint  alleged  the  railroad  com- 
panies therein  mentioned  were  consolidated,  and  became  the  defendant  cor- 
poration. 13  N.  Y.  Supp.  361.  The  plaintiff  then  amended  the  complaint 
by  setting  out  the  law  of  such  state  and  territory,  and  then  alleged  the  con- 
solidation of  the  two  railroad  companies,  under  and  in  accordance  with  such 
laws,  into  one  corporation,  called  and  known  by  the  corporate  name  and  stiyle 
of  the  Rio  Grande  Western  Railroad  Company,  the  defendant  in  this  action; 
and  defendant  demurs  to  the  amended  complaint,  claiming  that  such  amended 
complaint  is  defective,  in  not  alleging  the  proceedings  and  steps  by  which 
the  two  railroad  corporations  became  consolidated  into  the  defendant.  Under 
our  system  of  pleading,  facts  are  to  be  alleged,  not  the  evidence  to  prove  such 
facts.  The  consolidation  of  the  two  corporations  was  a  fact  which  could  take 
place  only  upon  the  compliance  by  the  corporations  with  the  provisions  of  the 
statute  that  are  pleaded;  and  where  the  complaint  alleges  the  law  of  the  state 
under  which  the  corporation  existed,  authorizing  the  consolidation,  and  that 
thereupon  two  corporations  became  consolidated  into  one  corporation,  it  is  a 
sufficient  allegation  upon  demurrer.  A  demurrer  admits  such  facts  as  may 
by  reasonable  and  fair  intendment  be  implied  from  the  allegation  of  the  com- 
plaint, and  the  allegation  that  the  two  railroads  became  consolidated  under  the 
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provision  of  this  law,  by  reasonable  and  fair  intendment,  Implies  that  all  the 
steps  prescribed  by  the  law  to  effect  sucti  conBolidation  were  duly  talcen ;  and 
as  it  appears,  from  the  laws  pleaded,  that  upon  such  consolidation  the  corpo- 
ration into  which  the  otiier  corporation  had  become  merged  was  liable  for  the 
debts  of  such  other  corporation,  I  think  the  complaint  alleges  a  gocxi  cause  of 
action  against  such  consolidated  corporation.  Tlie  deraurrt*i-  must  therefore 
be  overruled,  and  judgment  ordered  for  plaintiff,  with  costs,  with  leave  to 
defendant  to  withdraw  demurrer,  and  answer  within  twenty  days,  on  pay- 
ment of  costs. " 

Argued  before  Van  Brunt,  P.  J.,  and  O'Brien,  J. 

TlUodore  F.  H.  Myer,  for  appellant.     William  Stratus,  for  respondent 

Per  Curiam.  The  opinion  of  the  court  below  sufficiently  states  the  ground 
upon  which  the  judgment  rendered  was  founded.  The  cases  of  Austin  v. 
Goodrich,  49  N.  Y.  266,  and  Bartlett  v.  Croziei;  17  Johns.  456,  do  not  seem 
to  have  any  application.  All  that  is  decided  in  those  cases  is  that  in  order  to 
maintain  the  action  under  the  statute  the  facts  must  be  alleged,  bringing  the 
plaintiff  within  the  protection  of  the  statute.  In  the  case  ai;  bar  tlie  statute 
IS  pleaded,  and  the  allegation  is  made  that  tlie  provisions  of  the  statute  have 
been  complied  with.  This  is  an  entirely  sufficient  allegation,  as  the  steps 
taken  in  complying  with  the  statute  are  nothing  but  the  evidence  going  to 
support  the  allegation.  The  judgment  should  be  a£Brmed,  with  costs,  and  with 
leave  to  the  defendant  to  withdraw  the  demurrer,  and  answer,  upon  payment 
of  the  costs  in  the  court  below  and  on  this  appeal. 


In  n  Kewoohbe's  Will. 
(Supreme  Court,  General  Term,  First  Department.    March  81, 1892.) 

PaoBATB  o»  Wills— Tbiai  bt  Jurt— Discrbtion  o»  Bcbrooatb. 

The  refusal  of  the  surrogate  toaend  issues  Ina  probate  prooeedlng  to  the  common 
pleas  for  trial  is  within  the  discretion  of  the  surrogate,  and  cannot  be  reviewed  by 
tbe  supreme  oourk 

Appeal  from  surrogate's  court.  New  York  county. 

Proceeding  for  the  probate  of  the  will  of  Richard  S.  Newcombe,  deceased. 
From  an  order  of  the  surrogate,  denying  a  motion  to  send  issues  to  the  court 
of  common  pleas  for  trial  before  a  jury,  Ida  Florine  Lederer,  a  contestant, 
appeals.    Affirmed. 

Argued  before  Van  Brunt,  P.  J.,  and  O'Brien  and  Inqrahah,  JJ. 

Edfjoard  C.  James,  for  appellant.  DonoAue,  Ifewcomle  di  Cardozo,  for  re- 
spondent 

Per  Curiam.  The  appellant  moved  that  the  issues  raised  by  the  objec- 
tions of  the  contestants  to  the  probate  of  the  will  in  this  proceeding  be  sent 
to  the  court  of  common  pleas  for  trial,  upon  the  allegation  that  the  surrogate 
was  a  personal  friend  of  the  deceased,  and  of  the  principal  beneficiary  under 
his  will,  and  that  the  trial  of  the  issues  would  involve  the  examination  of 
many  witnesses,  and  that  tbe  testimony  would  be  conflicting  to  a  great  ex' 
tent,  and  that  consequently  a  jury  trial  was  essential.  In  other  words,  the 
motion  was  a  challenge  of  the  right  of  the  surrc^ateto  perform  the  duties 
which  the  law  imposid  upon  him.  Of  course,  under  such  circurnstances,  a 
Judge  has  no  opportunity  to  answer  insinuations  of  this  cliaracter,  and  con- 
sequently no  such  right  of  challenge  is  or  should  be  recognized  by  the  law. 
What  amounts  to  a  disqualiflcation  to  act  as  a  judicial  officer  and  a  surrogate 
is  carefully  deQned  by  statute,  and  beyond  that  it  is  a  matter  of  discretion 
with  a  judge  whether  he  will  act  in  a  given  case  or  not.  But  it  is  his  duty 
to  proceed  with  the  trial  of  a  cause,  unless  he  is  bimnelf  satisfli'd  that  he 
should  not  do  so.    It  rests  entirely  in  the  discretion  of  the  surro-jate  whether 


Digitized  by CaOOQlC 


660  HEW  TOBK  BtnTLEMENT,  Vol.  18.  Q^QP'  GL. 

lie  will  or  not  remit  proceedings  to  the  coort  of  common  pleas  for  trial,  and ' 
with  that  discretion  this  court  has  neither  power  nor  inclination  to  interfei*. 
The  order  appealed  from  should  be  affirmed,  with  costs.    All  concur. 


In  re  Newoombe. 
(Swpreme  Court,  tfenerol  Term,  First  Department    Maroh,  1891) 
FBrrotouB  Appeals. 

In  a  probate  prooeeding,  contaatant  appealed  from  an  order  denying  her  motion 
to  adjourn,  on  the  grounda  (1)  that  an  appeal  was  pending  from  an  order  denying 
a  motion  to  transfer  the  issues  to  the  court  of  common  pleas;  (2)  that  counsel  was 
engaged  before  a  justice  of  the  supreme  court;  and  (8)  that  she  desired  to  exam- 
ine bv  a  oommtssion  an  important  witness  in  another  state.  Eeld,  that  the  appeal 
was  frivolous. 

Appeal  from  surrogate's  court.  New  York  county. 

Proceeding  for  the  probate  of  the  will  of  Richard  S.  Newcombe,  deceased. 
Ida  Florine  LeUerer,  a  contestant,  moved  to  adjourn  for  the  following  rea- 
sons: First,  tliat  an  appeal  was  pending  to  the  supreme  court  from  an  order 
denying  a  motion  to  transfer  the  issues  to  the  court  of  common  pleas  for  a 
trial  before  a  jury;  aecond,  that  her  counsel  was  engaged  l>efore  a  justice  of 
the  supreme  court;  and,  third,  that  she  desired  to  examine  by  commission  an 
important  and  necessary  witness  in  San  Francisco,  Cal.  The  motion  was 
denied,  and  contestant  appeals.    AflSrmed. 

Argued  before  Van  Brunt,  P.  J.,  and  O'Brien  and  Imobaham,  JJ. 

Ira  Leo  Bamberger,  for  appellant.  Donohve,  Neuxombe  it  Cardozo,  for 
respondent. 

Per  Curiam.  The  appeal  herein  is  clearly  frivolous,  and  the  order  ap- 
pealed from  should  be  affirmed,  with  costs. 


People  ex  rel.  Maukell  o.  Fbenoh  et  al..  Police  CSommissionera. 

(Supreme  Court,  General  Term,  First  Department.    March  81, 1898.) 

L  POUOB  OmOBK— DlSCHABOK— UlTISW  ON  CkBTIORAKI. 

An  officer  accused  before  the  police  commissioners  of  drunkenness,  made  ezouae 
that  the  intoxication  was  caused  by  his  taking  a  physician's  prescription.  The 
physician  testified  that  the  things  admittedly  done  by  the  olllcer  would  not  ac- 
count for  his  condition  at  the  time  in  question.  Held  that,  there  being  safBotent 
eridenoe  to  support  the  charge  of  intoxication,  the  condnslon  of  the  oommiasionera 
should  not  be  disturbed. 
t,  Samb— Apfsllatb  Jdbiboiction. 

In  cases  of  trials  before  police  commissioners  the  power  of  the  ooort  to  reverse 
the  proceedings  is  limited  to  those  cases  where  there  Is  no  evidence  to  support  the 
conclosion  arrived  at,  or,  if  there  is  some  evidence,  the  preponderance  is  so  great 
against  such  conclusion  that,  if  it  were  the  verdict  of  a  jury,  such  verdict  would 
be  set  aside  as  against  the  evidence. 

Certiorari  by  William  L,  Markell  to  review  the  action  of  Stephen  B.  French 
and  others,  police  commissioners,  in  dismissing  the  relator  from  the  police 
force.     Writ  dismissed. 

Argued  before  Van  Brunt,  P.  J.,  and  O'Brien  and  Inorahah,  JJ. 

MacKinley  &  Astarita,  {^Edward  MaaKinley,  of  counsel,)  for  appellant. 
William  H.  Clark,  Corp.  Counsel,  (John  J.  Delany&ni  Com^iut  T.  Collins, 
of  counsel,)  for  respondents. 

i'ER  Curiam.  It  is  a  familiar  principle  governing  the  disposition  of  cases 
such  as  the  one  at  bar  that  the  power  of  the  court  to  reverse  tlie  proceedings 
is  limited  to  those  cases  where  tliere  is  no  evidence  to  support  the  oonclnsiun 
arrived  at,  or,  if  there  is  some  evidence,  the  preponderance  of  proof  is  so 
great  against  such  conclusion  that,  if  it  were  the  verdict  of  a  jury,  sui-h  ver- 
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diet  would  be  set  aside  as  against  the  evidence.  In  the  ease  at  bar  the  re- 
lator was  accused  of  drunkenness,  and  the  strong  preponderance  of  evidence 
seems  to  have  been  In  favor  of  that  conclusion.  The  excuse  made  by  the  relator, 
that  he  bfcame  Intoxicated  by  taking  the  prescription  of  a  doctor,  does  not 
seem  to  be  at  all  substantiated  by  the  evidence;  his  own  physiciun  being 
called  as  a  witness,  and  virtually  testifying  that  those  thing^  which  the  re- 
lator admitted  having  done  would  not  account  for  the  condition  in  which  he 
undoubtedly  wad  at  the  time  in  question.  There  was  therefore  no  prepon- 
derance of  evidence  against  the  conclusion  arrived  at  by  the  respondents  on 
the  trial,  but  on  the  contrary  the  weight  of  evidence  seems  to  be  in  accord- 
ance with  such  coaclusion.  The  writ  should  be  dismissed,  with  costs. 
All  concur. 


Brown  v.  Fikoh. 
(Suj/reme  Court,  Oentral  Term,  Ftrst  Deportment.    Xoroh  SI,  18B&) 

1.  RarBKBNCI — AOOOCNTINO — QCISTIONS  OF  Law. 

An  order  of  reference  is  proper  where  an  aocoanting  will  be  neoeasary,  and  the 
questions  of  law  involved  bave  been  disposed  of  at  general  term. 
3.  Same— Affibhativb  UsrENgES. 

The  conrt  need  not  try  affirmative  defenses,  which  are  issues  of  fact,  before  mak 
ing  an  orderof  reference  in  a  case  in  which  a  reference  would  otherwise  be  proper. 

Appeal  from  special  term.  New  York  county. 

Action  by  Sophia  Brown,  individually  and  as  executrix  of  Edward  H. 
Brown,  against  ha  Fayette  J.  Finch,  for  a  partnersliip  accounting.  From 
an  order  of  reference  to  hear,  try,  and  determine  the  issues  in  the  action,  de- 
fendant appeals.     Afllrmed. 

For  former  report,  see  17  N.  T.  Supp.  805. 

Argued  before  Van  Brunt,  P.  J.,  and  O'BRiBai  and  Inqraham,  JJ. 

Booraem,  Hamilton  &  Beckett,  (Louis  V.  Booraem,  of  counsel,]  for  Appel- 
lant. Dittenho^er  A  Oerher,  ( Wheeler  H.  Peckham,  of  counsel,)  for  respond- 
ent. 

Fbr  Cdriam.  It  is  claimed  upon  the  part  of  the  appellant  that  the  Issues 
in  this  action  are  not  referable,  in  that  serious  questions  of  Ihw  are  involved, 
and  that  it  is  only  after  the  disposition  of  these  questions  of  law  and  the  de- 
fenses that  any  possibility  of  an  accounting  can  arise.  It  Is  admitted  by 
these  objections,  therefore,  that,  at  some  stage  of  this  action,  an  accounting 
between  the  parties  thereto  will  be  necessary.  The  objection  that  serious 
questions  of  law  are  involved  does  not  seem  to  be  well  taken,  t)ecause,  what- 
ever questions  of  law  there  may  have  been  in  the  case  as  It  originally  stood, 
they  have  l>een  disposed  of  by  the  general  terra  of  this  conrt.  In  respect  to 
the  defenses  which  are  raised,  they  seem  to  be  questions  of  fact,  and  it  is  as 
competent  for  the  referee  to  determine  the  question  as  to  whether  there  bad 
been  an  account  staled  as  it  would  be  for  the  court.  It  certainly  cannot  be 
necessary  for  the  court  to  try  the  affirmative  defenses  before  it  makes  an  or- 
der of  reference  in  a  case  in  which  a  reference  would  otherwise  be  proper. 
The  order  should  be  affirmed,  with  $10  costs  and  disbursements. 

All  concur. 


WlOHTHAN  «.  SOHLEIFER. 

{auipreme  Court,  Oeneral  Term,  Fint  Department    March  81, 1893.) 

DOWXR— RKLSASB  to  HnSBAITD. 

A  release  of  dower  by  a  wife  direct  to  her  husband  will  not  enable  him,  by  his 
sole  deed,  to  convey  the  land  free  of  her  dower  right,  since,  if  the  release  is  at  all 
effectual,  the  husband  becomes  vested  with  a  fee  simple,  and  the  dower  right  im- 
mediately reattaches  by  operation  of  law. 
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Case  submitted  on  agreed  statement. 

Action  by  Andrew  J.  Wightman  against  Henry  Schleifer  for  specific  per- 
formance.    Judgment  for  plaintiff. 

The  agreed  statement  showed  that  defendant,  being  the  owner  in  fee  and 
possessed  of  certain  real  property  in  New  York  city,  agreed  on  Septemlier  1. 
1891,  by  a  written  contract,  to  convey  the  same  to  plaintiff  on  certain  terma 
therein  set  out,  9200  being  paid  as  a  deposit  on  the  execution  of  the  contract. 
At  the  time  fixed  for  executing  the  conveyance,  defendant  tendered  a  deed, 
in  which  his  wife  did  not  join,  accompanied  by  a  release  of  dower,  executed 
by  hia  wife  to  him  November  13,  1890.  Plaintiff  demanded  judgment  that 
defendant  specifically  perform  the  contract,  and,  if  he  could  not  malce  good 
title,  pay  to  plaintiff  the  deposit  of  $200,  interest,  and  expenses.  Defendant 
demanded  judgment  that  plaintiff  accept  tlie  deed,  and  release  and  pay  the 
balance  of  the  purchase  money. 

Argued  before  Yan  Brunt,  P.  J.,  and  O'Bbien  and  Inoraham,  JJ. 

Jose  E.  Pidgeon,  for  plaintiff.     George  H.  Bruce,  for  defendant. 

Pbr  Cubiah.  Assuming  that  the  release  from  the  defendant's  wife  to  the 
defendant,  executed  November  18,  1890.  was  at  all  effectual,  on  the  delivery 
of  that  release,  the  defendant  became  the  owner  of  the  property,  and  bis  wife 
became  entitled  to  her  dower  therein.  The  right  of  dower  dues  not  depend 
II I  on  any  agreement  between  the  parties,  but  is  an  incident  of  an  estate  in 
fee  simple.  The  moment  such  an  estate  vests  in  the  husband,  the  wife's 
inchoate  right  of  dower  attaches  thereto,  and  such  right  of  dower  existed  at 
the  time  of  the  attempted  conveyance  by  the  defendant  to  the  plaintiff.  The 
plaintiff  is  therefore  entitled  to  judgmeut,  with  costs.    All  concur. 


Landon  et  al.  v.  Townshbnd  et  al. 

(Supreme  Cowrt,  Oeneral  Term,  First  Department,    March  81, 1898.) 

Hsv  Tbi4L  jk.s  ov  Right — Aotioh  to  Recovik  Lands. 

Code  Civil  Proc.  i  1625,  provides  that,  in  an  action  to  recover  real  property,  at 
any  time  within  three  years  after  judgment  la  rendered,  upon  the  appUration  of 
the  party  against  whom  it  was  rendered,  and  upon  payment  of  all  costs  and  dam- 
ages awarded  to  the  adverse  party,  the  court  must  make  an  order  vacating  the 
judgment  and  granting  a  new  trial.  Held,  that  when  the  oourt  of  appeals  re- 
verses a  judgment  and  grants  a  new  trial,  and,  the  oase  being  again  carried  up, 
affirms  the  judgment,  this  last  judgment  is  the  only  valid  one,  and  the  period  of 
three  years  prescribed  by  the  statute  begins  to  run  only  from  the  date  of  such  judg- 
ment, and  that  within  this  period  a  new  trial  must  be  granted  as  a  matter  of  right, 
upon  the  terms  prescribed  by  the  Code. 

Appeal  from  special  term.  New  York  county. 

AcUon  by  Charles  G.  Landon  and  Henry  A.  Hurlbut,  as  executors  of  the 
last  will  and  testament  of  Benjamin  H.  Huttun,  deceased,  against  Mary  N. 
Townshend,  John  Towiisliend,  her  husband,  and  Francis  G.  Wieck,  to  re- 
cover real  property.  From  an  order  vacating  judgment  for  plaintiffs,  and 
granting  a  new  trial,  under  Code  Civil  Proc.  §  1525,  plaintiffs  appeal.  Af- 
firmed. 

The  action  was  commenced  in  May,  1885.  The  first  trial  before  a  referee 
resulted  in  a  judgment  for  the  plaintiffs,  from  which  the  defendants  appealed 
to  general  term,  and,  the  judgment  being  tliere  affirmed,  (44  Hun.  561.) 
thence  to  the  court  of  appeals,  where  they  obtained  a  judgment  of  reversal 
and  a  new  trial,  (19  N.  £.  Rep.  424.)  From  a  second  judgment  for  tlie 
plaintiffs  before  a  referee,  the  defendants  again  appealed  to  general  term, 
and,  the  judgment  being  there  affirmed,  (14  N.  Y.  Supp.  522,)  thence  to  the 
court  of  appeals,  which  affirmed  the  judgment  on  December  4,  1891,  (29 
N.  E.  Rep.  71.) 

Argued  before  Van  Brunt,  P.  J.,  and  O'Brien,  J. 
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B.  E.  London,  {William  D.  Page,  of  counsel.)  forappellanta.  JohnTovm- 
ahead,  for  responaentB. 

Pkr  Citriau.  It  would  appear  that  the  defendant,  as  matter  of  right,  was 
entitled  to  the  order  in  question.  The  only  valid  judgment  which  was  ren- 
dered in  the  progress  of  the  trial  was  tlie  last  judgment  which  had  been 
affirmed  by  the  court  of  appeals,  and,  as  a  matter  of  right,  the  defendiints 
were  entitled  to  have  this  judgment  vacated,  and  a  new  trial  ordered,  upon 
the  terms  prescribed  by  the  Code.'  Three  years  not  having  elapsed  from  the 
time  of  the  entry  of  this  judgment,  it  was  immHterial  what  the  defendants 
did  in  the  mean  time  in  respect  to  appeals  ur  other  proceedings  in  reference 
to  said  judgment.  There  seems  to  be  tlierefore  no  reason  for  disturbing  tiie 
order  appealed  from,  and  the  same  should  be  aflSrmed,  with  910  costs  and 
disbursements. 


HiGGiNs  V.  Mayor,  Etc.,  of  City  of  New  York. 

{Supreme  Court,  General  Term,  First  Department    March  81, 1893.) 

1.  Abateiisvt  and  RkvivaI/— Dkath  ov  PutTT — Substitution  or  Dbvisbb. 

In  an  action  under  Code  Civil  Froc.  i  inss,  to  determine  the  title  to  real  property 
U  plaintiff  dies  while  the  action  is  pending,  his  devisee  can  be  compelled  to  pro- 
ceed with  the  action  In  his  place,  under  section  757  of  the  Code,  wnloh  provides 
that,  in  case  of  the  death  of  a  sole  plaintiff  or  defendant,  if  the  cause  of  action 
survives,  the  court  must,  upon  motion,  allow  or  compel  the  action  to  be  continued 
b;  his  successor  In  interest. 

8.  Bakk— New  Trial,  as  or  Rioht. 

The  judgment  havlnK  been  once  vacated  prior  to  the  order  of  substitution,  the 
devisee's  claim  that  the  order  directing  him  to  continue  the  action  under  the  order 
of  vacation  deprives  him  of  a  new  trial,  to  which  be  would  be  entitled  under  Code 
Civil  Froc.  ii  1525,  1646,  if  the  action  had  never  been  commenced  by  his  predeces- 
sor in  title,  has  no  weight,  because,  when  he  takes  the  devise,  he  takes  it  subject 
to  all  Its  incumbrances,  of  which  the  pendency  of  the  action  Is  one. 

Appeal  from  special  term.  New  York  county. 

Action  by  Elias  S.  Higgins  against  the  mayor,  aldermen,  and  commonalty 
of  the  city  of  New  York  to  compel  the  determination  of  a  claim  to  real  prop- 
erty. The  judgment  for  defendant  was  vacated  on  motion,  pursuant  to  Code 
Civil  Froc.  §§  1525,  1646.  Plaintiff  died,  and,  motion  being  made  under 
!>ection  757  of  the  Code,  an  order  was  made  substilutini;  Eugene  Higgins, 
his  devisee,  in  bis  place,  and  directing  him  to  prosecute  tlie  action  in  accord- 
ance  with  the  order  vacating  the  prior  judgment.  From  this  order  Eugene 
Higgins  appeals.     Affirmed. 

Argued  before  Van  Brunt,  P.  J.,  and  O'Brien  and  Ingrahah,  JJ. 

Martin  <t  Smith,  {Aaron  Pennington  Whitehead,  of  counsel,)  for  appel- 
lant. William  H.  Clark,  Corp.  Counsel,  {B.  J.  Preedman,  of  counsel,)  for 
respondent. 

P£B  Curiam.  One  Elias  S.  Higgins  brought  an  action  against  the  mayor  to 
compel  the  determination  of  a  claim  to  certain  real  property  sitnnted  within 
this  city,  under  the  provisions  of  section  1638  of  the  Code.  The  plaintiff  was 
defeated  in  the  action,  and  afterwards,  on  motion,  the  judgment  in  favor  of 
the  defendant  was  vacated,  pursuant  to  the  provisions  of  sections  1525  and 
1646  of  the  Code.  The  plaintiff  paid  all  the  costs  of  the  judgment.  The 
plaintiff  having  died,  and  having  devised  the  subject-matter  of  the  suit  to 
one  Eugene  Higgins,  this  motion  was  made  under  section  757  of  the  Code, 

'Code  Civil  Froc.  S  1525,  provides  that,  in  an  action  to  recover  real  property,  at  any 
time  within  three  years  after  judgment  is  rendered,  upon  application  of  the  party 
against  whom  it  was  rendered,  and  upon  payment  of  all  costs  and  damages  awarded 
to  the  adverse  party,  the  court  must  make  an  order  vacating  the  judgment  and  grant- 
ing a  new  trial. 
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to  substitute  Eugene  Higgins,  his  devisee,  in  his  place,  and  compel  him  to 
proceed  with  the  action.  Against  tlie  objection  of  said  Eugene  Hlggins  the 
court  made  the  order  wliich  is  appealed  from.  The  principal  ground  urged  in 
support  of  the  appeal  is  that  no  case  can  be  found  in  which  the  devisee  of  a 
deceased  plaintiff  lias  been  compelled  to  come  into  court  against  bis  will  and 
litigate  the  title  to  lands.  Section  757  of  the  Code  provides  that,  in  case  of 
the  death  of  a  sole  plaintiff  or  a  sole  defendant,  if  the  cause  of  action  sur- 
vives or  continues,  the  court  must,  upon  a  motion,  allow  or  compel  tlie  action 
to  be  continued  by  or  against  his  representative  or  successor  in  interest 
Eugene  Hlggins  has  beyond  question  succeeded  to  ttie  interest  of  the  deceased 
plaintiff  in  tlie  subject-matter  of  this  action,  and  would  therefore  seem  to 
oome  within  the  provisions  of  this  section  of  the  Code.  It  cannot  be  that 
litigations  wliich  are  instituted  by  the  owners  of  real  estate  for  the  purpose 
of  determining  the  claims  thereto  can  be  relieved  from  all  the  effects  of  such 
litigation,  provided  they  have  not  been  finally  determined,  by  reason  of  their 
death.  There  can  be  no  question  that,  had  the  said  Eugene  Higgins,  the 
devisee  of  the  plaintiff,  elected  to  proceed  with  this  action,  he  would  tiave 
been  entitled  as  a  matter  of  right  to  have  been  substituted,  and  to  have  de- 
rived all  the  benefits  which  might  have  accrued  from  a  favorable  adjudica- 
tion thereon.  Now,  can  it  be  said,  because  the  adjudication  has  been  adverse, 
that,  therefore,  he  cannot  be  brouglit  in  as  the  successor  in  interest,  and  bo 
bound  by  such  adjudication  ?  The  claim  that  the  order  appealed  from  de- 
prlvea  the  appellant  of  a'  new  trial  of  this  action,  which  be  is  entitled  to 
under  the  provisions  of  the  Code,  had  this  action  never  been  commenced  by 
his  predecessor  in  title,  does  not  seem  to  have  any  weight,  because,  when  he 
takes  the  devise,  he  takes  it  subject  to  the  incumbrancns  which  liis  predeces- 
sor placed  upon  it,  and  one  of  those  incumbrances  is  the  pendency  of  this 
action  brought  to  determine  a  claim  of  title  to  that  property.  The  appellant 
seems  to  come  clearly  within  the  provisions  of  the  Code,  and  therefore  the 
order  was  properly  made,  and  should  be  affirmed,  with  $10  costs  and  dis- 
bursements. 


Center  c.  Weed. 
(Supreme  Court,  Oeneral  Term,  FtfOi  Department.    March,  189S.) 

1.  B>roppn.  IN  Fxis— Fraudulent  Procusemeut  of  Dsbd. 

Plaintiff  and  defendant,  with  their  two  sisters,  were  the  sole  heirs  of  their  father 
and  mother.  They  inherited  from  their  father  three  parcels  of  land.  The  mother 
died  in  possession  of  a  homestead  aud  certain  furniture,  but  she  had  oonveyed  the 
same  to  defendant  by  a  deed,  which  the  latter  withheld  from  record.  By  fraadu- 
lently  representing  that  the  same  had  never  been  conveyed,  defendant  induced 
plaintiff  to  become  a  party  to  two-deeds,  by  one  of  which  one  of  the  sisters  qnlt- 
clsimed  to  the  other  three  all  her  interest  in  two  of  the  paroels  of  their  father's 
land  and  in  the  homestead,  In  consideration  of  the  other  deed,  whereby  the  gran- 
tees in  the  first  quitclaimed  to  her  all  their  interest  in  the  remaining  parcel  of  the 
father's  land.  Held,  that  defendant  was  estopped  from  asserting,  as  against  plain- 
tiff, title  nnder  the  deed  from  his  mother,  and  plaintiff  would  be  adjudged  to  oe  the 
owner  of  one-third  ot  the  homestead  and  of  one-fourth  of  the  personalty. 

S.   SaMB— E^niTT  JORIBDIOTION. 

As  the  legal  title  to  the  premises  was  in  defendant,  and  ejectment  would  not  lie, 
and  as  plaintiff's  remedy  was  not  confined  to  an  action  for  damages,  an  action  to 
enforce  her  rights  was  properly  brought  in  equity, 
8.  Bake— Objections  Waived — Plbadiko. 

A  defease  that  an  action  is  one  of  which  equity  has  no  jurisdiction  is  waived  un- 
less pleaded. 
4.  Same— PossEssios  of  Plaintift— Quietino  Title. 

Code  Civil  Froc.  $  1C38,  prescribing  three  years'  actual  possession  in  plaintiff  be- 
fore an  action  can  be  maintained  to  determine  conflicting  claims  to  real  estate,  does 
not  govern  such  action,  being  applicable  solely  to  actions  founded  on  au  alleged 
legal  title. 

Appeal  from  judgment  on  report  of  referee. 
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Action  by  Ella  Weed  Center  against  James  I.  Weed.  From  a  jadgmcnt 
for  plaintiff,  defendant  appeals.    Alfirnied. 

Argoed  before  Dwight,  P.  J.,  and  Lkwis  and  Macombek,  JJ. 
/.  D.  Teller,  for  appellant    C.  If.  Elliott,  for  respondent. 

DwiOHT,  P.  J.  The  parties  to  the  action  were  brother  and  sister,  and, 
with  two  other  sisters,  were  the  only  heirs  at  law  nnd  next  of  kin  of  their 
father  and  motlier,  botli  of  whom  had  died  intestate  within  a  year  before  tliis 
action  was  commenced.  The  fiitlierdied  seised  of  three  parcels  of  real  estate 
in  the  village  of  Weedsporl,  and  the  mother  had  been,  and  it  was  supposed  by 
the  sisters  that  she  wasnt  the  time  of  her  deutli,  the  owner  in  feeof  the  houie- 
-atend  house  and  lot  in  the  same  village,  and  the  household  furniture  therein, 
of  wtiicli  she  died  in  possession.  In  fact,  however,  she  had,  shortly  alter  the 
death  of  her  husband,  conveyed  the  homestead  and  furniture  to  the  defend- 
ant- subject  to  her  own  use  (luring  her  life — by  a  deed  which  he  had  with- 
held from  record,  and  the  existence  of  which  he  had  concealed  from  his  sis- 
ters, although  he  bad  been  in  the  possession  of  the  property  conveyed  from 
the  time  of  his  mother's  death.  The  defendant,  moreover,  for  the  purpose 
■of  inducing  the  plaintiff  to  become  a  party  to  tlie  two  deeds  hereafter  men. 
tioned,  fraudulently  represented  to  lier  that  his  mother  had  never  parted  vMth 
her  title  to  any  of  tlie  property  in  question,  but  that  his  sisters  and  himself 
'had  inherited  it  from  her,  and,  in  effect,  that,  if  the  proposed  deeds  were  ex- 
ecuted, the  plaintiff  would  become  the  owner  of  one-third  of  the  homestead 
pioperty  as  well  as  of  certain  property  left  by  lier  fatlier.  By  such  conceal- 
ment and  fraudulent  representation  the  defendant  induced  the  plaintiff  to  be- 
come  a  party  to  two  deeds,  by  one  of  which  Mrs.  Putnam,  one  of  the  lieirs, 
quitclaimed  to  the  other  three  all  her  interest  in  two  parcels  of  the  real  estate 
of  tlieir  fattier,  and  in  the  homestead  real  estate,  in  consideration  of  the  otiier 
deed  by  which  the  three  gr&ntees  in  the  first  quitclaimed  to  her  all  their  in- 
•terest  in  the  remaining  parcel  o(  the  father's  real  estate,  consisting  of  eight 
acres  of  land,  with  farm  butldings.  The  deeds  were  prepared  for  execution, 
with  the  Iciiowledge  and  assistance  of  tlie  defendant,  on  the  3d  day  of  April, 
and  were  executed,  acknowledged,  and  delivered  on  the  5th  day  of  the  sara« 
month;  but  intermediate  their  preparation  and  their  execution  the  defendant 
caused  his  deed  of  the  homestead  to  be  recorded.  These  facts  were  found  by 
the  referee  with  great  particularity  of  detail,  and  upon  proofs  which  support 
i;he  findings;  and  he  found,  as  conclusions  of  law  therefrom,  that  the  defend- 
ant is  estopped  from  denying,  as  against  the  plaintiff,  the  truth  of  the  repre- 
sentations above  mentioned,  and  is  bound  to  make  them  good;  that  be  is  es- 
topped from  asserting,  as  against  the  plaintiff,  any  title  in  himself,  under  the 
deied  from  his  mother,  to  the  one-third  interest  in  the  homestead  and  the  one- 
fourth  interest  in  the  personal  property  which  he  represented  would  be  hers 
in  case  she  entered  into  the  proposed  arrangement  with  Mrs.  Putnam;  that 
the  plaintiff  is  entitled,  legally  and  equitably,  to-  an  undivided  one-third  in- 
terest in  the  homestead  property,  and  to  an  undivided  one-fourth  part  of  the 
personal  property  in  those  premises;  that  she  is  entitled  to  a  decree  adjudging 
her  seised  in  fee  of  an  undivided  one-third  part  of  the  homestead  premises, 
and  the  owner  of  an  undivided  one-fourth  interest  in  the  personal  property 
thereon;  and  that  the  decree  should  direct  the  defendant  forthwith  to  convey 
to  her,  by  good  and  siitHcient  deed,  such  interest  lii  the  homestead  premises; 
and  judgment  was  directed  and  entered  accordingly. 

We  have  no  doubt  that  the  case  was  properly  one  of  equitable  cognizance. 
The  plaintiff  could  not  have  maintained  ejectment  for  an  undivided  share  of 
•the  premises  in  question,  because  the  legal  title  to  the  whole  was  in  the  defend- 
.ant.  !Nor  was  she,  on  the  facts  of  this  case,  confined  to  her  action  for  dam- 
ages by  the  fraud  of  the  defendant.  The  mere  finding  that  the  defendant  was 
not  insolvent  at  tlie  time  of  the  commencement  of  the  action  gives  no  assur- 
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HDce  of  his  ability  to  respond  in  damages  Cor  Ihe  wrong  done  to  tlie  plaintiff, 
and  tlie  wtiole  case  tends  to  stiow  tlmt  tlie  only  effectual  remedy  for  her  was 
to  be  found  in  a  resurt  to  the  land  itself  under  the  protection  of  a  Us  pendens. 
liesides,  equity  acquired  jurisdiction  of  the  case  by  virtue  of  tlie  allegation 
uf  the  complaint  that  the  deed  to  the  defendant  from  his  mother  was  without 
consideration,  and  whs  obtained  by  fraud  and  deceit;  and,  albeit  that  isiue  was 
Anally  decided  adversely  to  the  plaintiff,  equity,  having  thus  acquired  juris- 
diction uf  the  action/  will  retain  it  until  the  whole  subject  is  disposed  of. 
Hollister  v.  atewart.  (N.  Y.  App.)  19  N.  E.  Bep.  782;  Ostrauder  v.  IVeber. 
(N.  y.  App.)  21  N.  E.  Rep.  112;  Valentine  v.  Richardt,  126  N.  Y.  272.  27 
N.  E.  Bep.  255.  Moreover,  the  defendant  waived  the  defense  thnt  the  plain- 
tiff had  her  remedy  at  law  by  not  pleading  it.  See  the  cases  last  cited,  and 
Town  of  Menu  v.  Cook,  108  N.  Y.  504,  15  N.  E.  Rep.  641. 

T)ie  case  is  clearly  not  within  the  statutory  rule  which  prescribes  three 
years'  actual  possession  in  the  plaintiff  before  an  action  can  be  maintained  to 
determine  contlicting  claims  to  real  estate.  Code  Civil  Proc.  §  1638.  It  is 
apparent  from  the  terms  of  that  statute  that  the  action  there  given  is  one 
which  is  based  upon  the  legal  title  held  or  claimed  by  the  plaintiff,  and  that 
it  has  no  reference  to  an  action  for  similar  relief  which  proceeds  upon  equi- 
table grounds;  and,  so  far  from  possession  In  the  plaintiff  being  required  in 
the  latter  class  uf  actions,  relief  may.  in  a  proper  case,  be  obtained  to  set  aside 
s  deed,  or  remove  a  cloud  upon  title,  and  to  recover  possession,  in  a  single  action, 
{Lattin  v.  McCarty,  41  N.  Y.  107;  Phillips  v.  Qorham,  17  N.  Y.  ;i7U; 
Bockes  T.  Lansing,  74  N.  Y.  437,  443;)  the  proper  cases  for  the  exercise  of 
such  jurisdiction  being  those  in  which  special  circumstances  of  an  equitable 
character  exist,  outside  the  legal  title  and  right  to  possession,  {Moores  v. 
Townshend,  102  N.  Y.  387,  393,  7  N.  E.  liep.  401.)  We  can  have  no  doubt 
that  an  equitable  estoppel,  especially  when  it  is  created  by  intentional  and 
fraudulent  representation,  may  become  the  basis  for  affirmative  equitable  re- 
lief. The  principle  is  fully  recognized,  thoitgh  not  actually  applied,  in  the 
case  of  Banking  Co.  v.  Duncan,  86  N.  Y.  221,  where,  as  we  gather  from 
the  opinion  of  the  court  by  Andrews,  J.,  at  pages  228-230,  the  (ilaintiff  would 
have  l)een  held  entitled  to  affirmative  relief  against  the  defendant,  if  there 
had  been  a  Hnding  of  fraudulent  representation  or  concealment  on  the  part 
of  the  latter,  in  respect  to  the  title  to  property  which  had  been  conveyed  to 
hiui  by  a  deed  not  recorded,  or  proof  that  bis  withholding  his  deed  from 
record  was  with  a  fraudulent  intent.  The  cases  of  Wendell  v.  Van  Rensselaer, 
1  Johns.  Ch.344;  Himgeiford  v.  Barle,  2  Vern.  201;  and  Storrs  v.  Barker,  6 
Johns.  CI).  106, — were  cited  as  authority  fur  such  holding,  and  in  those  cases 
the  principle  of  estop^'el  was  distinctly  applied  in  favor  of  the  plaintiff  in  the 
action.  In  the  opinion  referred  to  the  court  says:  "To  authorize  the  finding 
of  an  estoppel  in  pais  against  the  legal  owner  of  land,  there  must  be  shown, 
we  think,  either  actual  fnud.  or  fault  or  ne;;ligence  equivalent  to  fraud,  on 
his  part,  in  concealing  hi^  title."  There  can  be  no  question  bat  that  the 
present  case  comes  fully  up  to  the  requirements  of  the  rule  thus  stated.  Her«» 
the  defendant  not  merely  concealed  the  fact  that  he  held  a  deed  of  the  home- 
stead  property,  but  affirmatively  represented  that  his  mother  had  never  parted 
with  her  title  to  it,  and  that  it  belonged,  by  inheritance,  to  the  four  children ; 
and  this  he  did  for  the  purpose  of  inducing  the  plaintiff  to  consent  to  a  divis- 
ion of  his  father's  estate,  by  which  he  would  himself  be  the  gainer  to  the  ex- 
tent of  one-third  of  the  interest  of  his  sister  Mrs.  Putnam  in  that  portion  of 
the  property  quitclaimed  by  her;  and  it  was  by  means  of  these  representations 
that  he  induced  the  plaintiff  to  part  with  her  interest  in  the  eight  acres  con- 
veyed to  Mrs.  Putnam.  There  can  be  no  doubt  of  the  application  here  of  the 
principle  of  estoppel.  The  only  question  is  uf  the  extent  to  which  that  prin- 
ciple shall  apply  in  favor  of  the  plaintiff.  In  Grissler  v.  Powers,  81  N.  Y. 
57,  the  court,  in  an  opinion  by  Andrews.  J.,  says:    "The  general  rule  as  to 
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Mtoppel,  where  it  arises  upon  a  false  representation  acted  npon.  Is  thai  it 
operates  to  the  beneQt  of  the  party  entitled  to  it,  to  the  same  extent  as  if  the 
representation  had  been  true;"  and,  further:  "The  estoppel  created  bvafalse 
representation,  acted  upon,  is  commensurate  with  the  thin^  represented,  and 
operates  to  put  the  party  entitled  to  the  beneflt  of  the  estoppel  in  the  same 
position  as  if  the  thing  represented  was  true."  Mr.  Pomeroy,  in  bis  treatise 
on  Equitable  Jurisprudence,  says  that  ttie  party  against  whom  such  nn  estop- 
pel is  established  "mHy  be  compelled,  at  the  suit  of  an  innocent  purchnser,  to 
make  good  and  spiecitically  perform  his  representations.  Fraud,  actusil  or 
constructive,  is  ttie  essential  and  central  element,"  (2  Pom.  £q.  Jur.  §  821;) 
and  further:  "The  general  rale  is  that  if  a  person  intereste<l  in  an  estate 
knowingly  misleads  another  into  dealing  with  the  estate  as  if  he  were  not 
interested,  he  will  be  postponed  to  the  party  misled,  and  compelled  to  make 
his  representations  speciflcally  good, "  (Id.  §  807.)  It  is  contended  un  tlie part 
of  the  appellant  here  that  the  principle  of  estoppKel,  if  it  has  any  operation  in 
this  case,  can  only  operate  to  require  the  defendant  to  make  good  his  repre- 
sentations to  the  extent  of  the  interest  in  the  homestead  property  which  the 
plaintiff  would  have  taken  under  the  deed  of  Mrs.  Putnam  had  the  latter  been, 
as  the  defendant  represented,  the  owner  of  one-fourth  of  that  property;  and 
the  interest  thus  acquired  would  have  been  only  one-third  of  one-fourth,  or 
one-twelfth,  of  the  property  in  question.  But  this  view  of  the  case  we  re- 
gard as  too  restricted.  The  representations  of  the  defendant  were  not  con- 
fined to  a  statement  of  what  the  plaintiff  would  receive  under  the  deed  from 
Mrs.  Putnam,  but  extended  to  an  Assurance  that,  by  entering  into  the  gen- 
eial  scheme  for  a  division  of  the  inheritance,  and  parting  with  her  interest  in 
the  eight  acres,  the  plaintiff  would  become  the  owner  of  one-tliird  of  the  home- 
stead real  estate  and  one-fourth  of  the  household  furniture;  and  such  would 
have  been  the  case  but  for  the  deed  which  he  held  and  fraudulently  concealed. 
It  was  in  reliance  upon  this  representation  of  the  status  of  the  title,  and  in 
the  expectation  of  this  result,  that  the  plaintiff  consented  to  the  scheme  pro- 
posed, and  parted  with  her  property.  Under  the  doctrine  of  the  authorities 
cited,  we  think  the  conclusion  of  law  of  the  referee  was  correct,  that  the  de- 
fendant was  l}ouud  to  make  good  to  the  plaintiff  the  representation  in  respect 
to  the  title  to  the  property  of  his  mother.  None  of  the  exceptions  to  the  re- 
ception and  exclusion  of  evidence  on  the  trial  seem  to  have  been  well  taken. 
The  judgment  appealed  from  should  be  affirmed.  Judgment  aflBrmed,  with 
costs.     AH  concur. 

Wtmkoop  v.  Van  Bbubkn  et  al. 

{Supreme  Court,  Oeneral  Term,  SHrst  Department.    March  SI,  1898.) 

IxtxmonoK — Final,  Dkteriiination — Rbcotirt  on  Bond. 

The  discoDtinuance,  a^inst  defendants'  objection,  of  an  aotion  in  which  a  pre- 
liminary injunction  was  granted,  is  equivalent  to  a  final  determination  that  plain- 
tiff was  not  entitle<l  to  the  injanctlon,  and  defendants  are  entitled  to  recover  on  the 
injanction  bond  the  damages  sustained  by  reason  of  the  injunction,  ^mberg  v. 
KravMT,  (Sup.)  8  N.  Y.  Supp.  881,  followed. 

Appeal  from  special  term,  Kew  York  county. 

Action  by  Ann  £.  Wynkoop  against  Mary  8.  'Van  Beuren  and  others  for 
an  injunction.  The  action  was  discontinued  on  plaintiff's  motion,  against 
the  objection  of  defendants.  From  an  order  of  reference  to  assess  defend- 
ants' damages,  sastained  by  reason  of  the  preliminary  injunction,  plaintiff  ap- 
peals.   Affirmed. 

For  appeal  from  order  vacating  the  injunction,  see  11  N.  Y.  Supp.  879. 

Argued  before  Van  Brt7nx,  P.  J.,  and  O'Brikn  and  Inoraham,  JJ. 

Alexander  A  Sfreen,  {C.  B.  Alexander,  of  counsel,)  for  appellant.  Mitchell 
<t  MitcJiell,  (  William  Mitchell,  of  counsel, )  for  respondents. 
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O'Brisn,  J.  This  action  is  brought  to  enjoin  tii«  defendants  from  injur- 
ing, disturbing,  or  undermining  a  party  wall.  Upon  obtaining  a  preliminary 
injunction  herein,  plaintiff  gave  an  undertaking  conditioned  upon  the  jmy-- 
ment  of  such  damages,  not  exceeding  the  sum  of  SI, 000,  which  the  defend- 
ants might  sustain  by  reason  of  the  injunction.  "If  the  court  finally  decides 
that  the  plaintiff  was  not  entitled  thereto,  such  damages  to  be  ascertained  and 
determined  by  the  court  or  a  referee."  This  preliminary  injunction  was  sui>- 
sequently  dissolved.  Although  the  defendants  answered,  and  the  CMse  was  nn 
the  day  calendar,  it  was  never  tried;  but  on  October  7, 1891,  the  plaintiff 
made  a  motion  for  leave  to  discontinue,  without  the  payment  of  costs,  which 
motion  was  opposed  by  the  defendants,  and  was  finally  granted  upon  pay- 
ment of  costs.  After  the  order  of  discontinuance  was  entered,  the  motion 
was  made  to  ascertain  and  determine  the  damages  sustained  by  the  defend- 
ants by  reason  of  the  injunction,  and  an  order  was  made  thereon  sending  the 
same  to  a  referee,  from  which  order  this  appeal  is  taken.  The  principal  point 
made  by  the  appellant  is  that,  as  a  matter  of  law,  there  not  having  been  an 
actual  final  decision  against  the  plaintiff's  right  to  an  injunction,  the  court 
had  no  jurisdiction  to  order  a  reference  to  ascertain  the  damages  sustained  by 
the  defendants  by  reason  of  the  injunction.  In  support  of  this  contention, 
reliance  is  placed  on  the  cases  of  Palmer  v.  Foley,  71  N.  Y.  Ill ;  Johnson  ▼. 
Eltoood,  82  N.  T.  362;  Ifettgent  v.  Stoan,  61  How.  Pr.  40, 42;  Hall  v.  Sexton. 
(Super.  N.  Y.)  8  N.  Y.  Supp.  549.  In  the  first  case  cited  it  will  be  found, 
upon  examination,  that  the  court's  decision  was  placed  upon  the  ground  that 
no  damages  could  be  recovered,  because  the  action  had  been  settled  and  dis- 
continued  by  an  amicable  and  voluntary  agreement  l)etween  the  parties,  and 
that  virtually  they  had  fixed  their  own  damages.  Without,  however,  com- 
menting upon  and  distinguishing  the  other  cases  relied  upon  by  appell^t,  we 
must  regard  this  question  as  settled,  in  view  of  the  decisions  in  the  cases  of 
Amberg  v.  Kramar,  (Sup.)  8  N.  Y.  Supp.  821,  and  Parker  v.  Telegraph  Co., 
3  K.  Y.  St.  Hep.  174;  and  particularly  the  case  of  Steam-Ship  Co.  v.  Toel, 
85  N.  Y.  646.  These  are  all  authorities  which  sustain  the  view  that  the  dis- 
continuance of  the  action  by  plaintiff,  upon  a  motion  which  is  opposed  by  de- 
fendants, is  equivalent  to  a  final  determination  that  the  plaintiff  was  not  en- 
titled to  the  injunction,  so  as  to  make  the  sureties  upon  the  undertaking  given 
upon  the  injunction  liable.  We  are  therefore  of  opinion  that  the  order  ap- 
pealed from  should  be  affirmed,  with  costs.    All  concur. 


Smith  v.  Mollebon. 
(Supreme  Coxtrt,  General  Term,  First  Department.    March  81, 1899.) 

PlXADIKO— Bll.1.  OP  PARTI0CI.AK8. 

In  an  action  upon  a  bond  given  to  secure  the  performanoe  of  a  contract,  the  de- 
fendant is  entitled,  under  CoAe  Civil  Froc.  %  631,  to  a  bill  of  partioQlai*,  showing 
wherein  there  has  been  a  failare  to  perform  the  contraot. 

Appeal  from  special  term.  New  York  county. 

Action  by  James  B.  Smith  against  Phebe  C.  Molieson  to  recoyer  upon  a 
bond  given  to  secure  the  performance  of  a  contract.  From  an  order  denying 
the  motion  for  a  bill  of  particulars  defendant  appeals.     Keversed. 

Argued  before  Van  Brumt,  P.  J.,  and  O'Brien  and  iNORAnAH,  JJ. 

Whitlock  &  Simonds,  {William  C.  Beectter,  of  counsel.)  for  appellant. 
Miller  <£  Miller,  {Jacob  F.  Miller,  of  counsel,)  for  respondent. 

Fkr  Curiam.  Section  531  of  the  Code  provides  that  the  court  may  in  any 
CHse  direct  a  bill  of  particulars  of  the  claim  of  either  party  to  be  delivered  to 
the  adverse  party.  No  question  can  therefore  arise  as  to  the  power  of  the 
court  to  order  a  bill  of  particulars.  This  brings  us  to  the  consideration  of  the 
question  as  to  whether  or  not,  on  the  facts  presented  upon  the  motion,  it 
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should  have  been  granted.  The  action  is  brought  to  recover  upon  a  bond 
given  by  the  defendant  to  the  plaintifT  for  the  purpose  of  guarantying  the 
faithful  performance  of  certain  work  by  the  firm  of  Pratt  &  Molleson,  more 
particularly  described  in  the  complaint.  The  condition  of  the  bond  as  therein 
set  out  is  that,  if  the  said  Pratt  &  Molleson  should  fully  perform  their  said 
contract  according  to  the  terms  thereof,  or  If  the  said  bounden  Fbebe  G.  Molie- 
Bon  and  the  White  &  Gates  Granite  Company,  or  either  of  them,  should  well 
and  truly  pay,  or  cause  to  be  paid,  on  demand,  such  sum  or  sums  of  money, 
not  exceeding  $6,000,  as  *he,  the  said  James  B.  Smith,  should  suffer  by 
the  reason  of  any  failure  by  the  said  Pratt  &  Molleson  to  perform  said  con- 
tract  on  their  part  according  to  the  terms  thereof,  then  the  said  bond  should 
become  null  and  void,  else  to  remain  in  full  force  and  virtue.  It  will  thus  be 
seen  that  the  bond  sued  upon  is  one  of  indemnity  only,  and  was  given  for  the 
purpose  of  saving  harmless  the  plaintiff  from  any  loss  that  might  result' by 
reason  of  the  failure  of  the  firm  of  Pratt  &  Molleson  to  fully  perform  their 
contract.  Until  the  plaintiff  proves  that  he  has  been  injured  by  reason  of  the 
failure  of  Pratt  &  Molleson  to  perform  their  contract,  lie  is  not  entitled  to  re- 
eover.  As  these  facts  which  are  essential  to  the  plaintiff's  cause  of  aclion 
must  be  proven,  and  as  it  is  essential  to  enable  defendant  to  fairly  present  liis 
ease  on  the  trial  that  he  should  be  apprised  of  the  particulars  in  which  Pratt 
&  Molleson  did  not  perform  the  contract,  and  of  the  damage  raused  plaintiff 
by  the  failure  to  so  perform,  we  are  of  the  opinion,  therefore,  that  the  motion 
for  a  bill  of  particulars  should  have  been  granted.  The  order  should  be  re- 
versed, with  $10  costs  and  disbursements  to  abide  the  event,  and  the  motioo 
granted,  with  $10  costs  to  abide  the  event. 


Haiqht  v.  Diokbbman. 
(Suprmie  Court,  General  Term,  First  Department.    March  81, 189S.) 

1.  New  YoBK  Stock  Bxohansb— Cokrtitution  akd  Bt-Laws. 

As  the  New  York  Sto^  Exchange  is  not  organized  in  pursuance  of  any  statute, 
its  constitution  and  laws,  as  screed  on  by  the  members,  contain  all  tbe  stipulations 
of  tbe  parties,  and  form  tbe  law  which  must  determine  their  rights  and  obliga- 
tions.    White  V.  Broumdl,  8  Abb.  Fr.  (N.  S.)  818,  followed. 

t,  Bamb — BnsPBNSiOM— Dbath— Sau  or  Sbat. 

The  constitution  of  the  New  York  Stock  Exchange  provides,  in  article  14,  1 4, 
that  if  a  Suspended  member  fails  to  settle  within  one  year  his  seat  shall  be  disposed 
of  by  the  committee  on  admissions,  and  the  proceeds  applied  to  the  payment  of  hia 
debts  in  the  exchange,  but  authorizes  the  governing  committee  to  extend  the  time 
of  settlement  (or  periods  not  to  exceed  one  year.  Article  13,  {  i,  provides  that 
when  a  member  dies  his  membership  may  be  disposed  of  by  the  committee  on  ad- 
missions, and  after  paying  the  claims  of  the  members,  as  allowed  by  the  committee, 
the  balance  shall  be  paid  to  his  legal  representatives.  Held  that,  when  a  member 
is  suspended,  the  rights  of  other  members  in  theproceeds  of  his  seat  do  not  become 
fixed  immediately,  unless  the  seat  Is  then  sold ;  and  if  the  period  of  settlement  is 
extended  for  successive  yearly  periods  until  his  death,  the  committee  are  to  deter- 
mine suoh  rights  according  to  the  rules  as  then  existing,  and  not  as  they  were  at 
the  time  of  suspension. 

Appeal  from  special  term,  2Tew  York  county. 

Action  by  Frederick  A.  Haight  against  Watson  B.  Dickerman,  as  president 
of  the  New  York  Stock  Exchange,  who  claims  to  be  a  creditor  of  William  K. 
Soutter,  deceased,  and  entitled  to  share  in  the  proceeds  of  his  seat  in  tbe  Stock 
Exchange.  Heard  on  a  motion  to  vacate  a  preliminary  injunction.  Tbe  mo- 
tion was  grante<1,  and  plaintiff  appeals  tlierefrom.     AfiSrmed. 

William  K.  Soutter  was  suspended  from  membership  in  tbe  exchange,  but 
the  period  of  settlement  was  several  times  extended  by  the  governing  com- 
mittee. He  died  during  this  suspension,  and  the  committee  on  admissions 
were  proceeding  to  dispose  of  his  seat  and  distribute  the  proceeds,  as  in  case 
of  the  death  of  a  member,  when  the  injunction  in  question  was  issued  against 
tbem.    Tbe  constitution  of  the  exchange  provides,  in  article  14,  §  4,  that  if 
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a  suspended  member  fails  to  seltle  within  one  year  from  his  suspension  his 
seat  shHll  be  disposed  of  by  the  committee  on  admissions,  and  the  proceeds 
applied  to  the  payment  of  bis  debts  to  members  of  the  exchange,  "as  allowed 
by  said  committee."  It  was  claimed  by  plaintiff  that  the  quoted  words  were 
not  in  tlie  section  at  the  time  of  Soulier's  suspension.  The  section  further 
authorizes  the  governing  committee  to  extend  the  time  of  settlement  for  pe- 
riods not  exceeding  one  year.  Article  13,  g  4,  provides  that  when  a  member 
dies  his  membership  may  be  disposed  of  by  the  coiyimittee  on  admissions,  and, 
after  pnying  the  members,  "as  allowed  by  the  committee,"  the  balance  shall 
be  paid  to  his  legal  representatives. 

Argued  before  Van  Bhunt,  P.  J.,  and  O'Brien,  J. 

George  Putnam  Smith  and  Edward  C.  Perkins,  for  appellant.  Carter  A 
Leflyard,  {Leiots  Cats  Ledyard,  of  counsel,)  for  respondent. 

O'Brien,  J.  The  plaintiff,  who  was  a  member  of  the  Kew  York  Stork 
Kxchange.  and  a  creditor  of  one  William  K.  Soutter,  who  was  also  a  member 
of  tlie  exchange,  brought  this  suit  to  compel  an  accounting  by  the  exchange 
of  the  proceeds  of  the  sale  of  Soulier's  seat,  and  a  distribution  thei'euf  among 
those  of  his  creditors  who  are  also  members  of  the  exchange,  and  to  restrain 
it  from  making  n  distriliulion  among  the  other  creditors  of  that  class  to  the 
exclusion  of  the  plaintiff.  The  preliminary  injunction  which  was  obtained 
was  vacated  by  the  order  from  which  this  appeal  is  taken,  upon  the  ground 
that  defendant's  right  to  throw  out  the  plaintiff's  claim  against  Soulier,  and 
direct  a  distribution  amoug  tlie  other  creditors,  who  are  members  of  the  ex- 
change, was  pursuafit  to  authority  vested  in  the  committee  on  admissions 
under  certain  provisions  of  the  constitution  of  the  exchange.  W6  do  not  un- 
derstand that  any  real  contention  is  made  as  to  the  force  and  effect  of  provis- 
ions in  the  constitution  upon  the  rights  of  members.  If  such  existed,  it  has 
been  settled  by  tlie  case  of  White  v.  Brownell,  3  Abb.  Pr.  (N.  S.)  318,  and  by 
the  other  cases  referred  to  in  the  opinion  of  Mr.  Justice  Lawbenoe.  In  the 
case  cited  of  White  v.  Brotcnell,  wiierein  the  nature  of  an  association  such  as 
the  Stock  Exchange  was  considered,  it  was  said:  "As  this  association  is  not  or- 
ganized in  pursuance  of  any  statute,  nor  are  the  terms  of  membership  fixed 
by  the  principle  of  the  common  law,  it  follows  that  the  agreement  which  the 
;nerabera  make  among  themselves  on  the  subject  must  establish  and  determine 
the  rights  of  the  parties  on  the  subject.  The  constitution  of  the  association 
And  its  laws,  agreed  upon  by  the  members,  contain  all  the  stipulation  of  the 
parties,  and  form  the  law  which  should  govern."  The  contention,  therefore, 
relates  rather  to  the  facts  which  have  been  made  to  appear  by  the  complaint 
and  corroborative  affidavit  made  by  the  plaintiff,  and  upon  the  answer  and 
itfflJitvlt  of  the  secretary  of  the  exchange. 

Were  the  facts  such  as  contended  for  by  the  plaintiff,  that,  under  the  power 
vesled  in  the  exchange,  it  had,  upon  the  suspension  of  Soutter,  sold  the  seat, 
then,  unquestionably,  the  rights  of  the  plaintiff,  having  become  fixed  and 
vested,  should  be  governed  by  the  then  existing  provisions  of  the  constitution 
of  the  exchange  respecting  the  rights  of  members  who  were  creditors  in  and 
to  tlie  proceeds  of  a  seat  sold  belonging  to  a  member  who  bad  been  suspended. 
It  has  been  made  to  appear,  however,  that,  altliough  lhe.exchange  suspended 
.Soulier,  bis  seat  was  not  thereupon  sold;  but,  on  the  contrary,  he  continued 
to  be  a  suspended  member  of  the  exchange  for  some  years  thereafter,  and 
until  his  death.  If  by  the  rules  of  the  exchange  it  became  the  duty  immedi- 
ately upon  the  suspension  of  a  member  to  sell  his  seat,  and  distribute  the  pro- 
ceeds, then  the  contention  of  the  plaintiff  would  again  be  sonnd,  as  to  the 
rights  of  the  plaintiff  having  become  fixed  and  vested,  upon  such  failure  and 
-suspension.  It  will  be  seen,  however,  by  a  reference  to  section  4,  art.  14,  re- 
lating to  suspended  meml)ers,  etc.,  that  "the  governing  committee  may,  by  a 
'Vote  of  two-thirds  of  the  members  present,  extend  the  time  of  settlement  for 
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periods  not  to  exceed  one  year.  If,  however,  after  the  expiration  of  the  time 
granted,  said  suspended  member  shall  not  make  application  for  a  further  ex- 
tension of  time,  or  if,  making  such  application,  the  sami>  shall  be  refused,  his 
membership  shall  be  disposed  of  as  provided  in  the  first  part  of  this  section." 
The  governing  committee,  therefore,  had  tlie  right  to  extend  the  time  of  set- 
tlement for  periods  not  to  exceed  one  year,  and  were  not  obliged  by  any  pro- 
vision of  the  constitution  to  sell  the  seat  of  the  member  immediately  upon 
his  insolvency  or  suspension.  It  thus  appears  that,  in  the  exercise  of  such 
right,  the  periods  were  extended,  and  the  seat  not  sold  until  his  death,  which 
occurred  in  IBOl.  Subsequent  thereto  the  membership  was  sold,  and  the 
creditors,  including  the  plaintiff,  were  summoned  and  appeared,  and  presented 
to  the  committee  of  tlie  exchange  their  claims.  The  committee  thereafter 
proceeded  to  pass  upon  the  same,  allowing  some  and  disallowing  othei-s,  among 
the  latter  being  the  claim  of  plaintiff.  Section  4,  art.  13,  of  the  constitu- 
tion provides:  "When  a  member  dies,  his  membership  may  be  disposed  of 
by  the  committee  on  admissions;  and  after  paying  the  claims  of  the  members 
of  the  excliange,  as  allowed  by  said  committee  on  admissions,  it  sliall  pay  any 
balance  to  tho  legal  representatives  of  the  deceased."  It  being  apparent  that 
the  exchange  did  not  exercise  its  right  to  sell  the  membersliip  on  account  of 
the  suspension,  but  having  allowed  that  to  continue  until  death,  when  the 
membership  was  sold,  that  the  rights  of  the  parties  were  fixed  and  determined 
in  the  proceeds  of  the  sale  when  made,  whicli  was  after  the  death  of  Soutter, 
afld  tliat  the  rights  of  creditors  in  respect  thereto  were  to  be  adjusted  in  ac- 
cordance with  the  provisions  of  the  constitution  relating  to  the  distribution  of 
the  proceeds  of  the  sale  after  the  deatli  of  a  member.  Upon  the  facts,  there- 
fore, and  the  law  applicable  thereto,  we  think  that  the  injunction  was  prop- 
erly vacated,  and  that,  the  order  appealed  from  should  be  aflSrmed,  with  costs. 


Meeteeb  t».  Manhattan  By.  Co. 
(SuprOTM  Court,  Qetwral  Term,  First  Department    Haroh  81, 1893.) 

1.   COHVON  CaKKIEKS— IRJUBIKB  TO  PaSSBSOSRS— GVIDBNOS— InSTRUOTIOHS. 

In  an  aotion  aKainst  an  elevated  railroad  oompany  to  recover  damages  for  per- 
sonal injuries  received  by  a  passenger,  a  medical  witness  testified  that  plaintiff's 
InjvrleB  were  Ukely  to  be  permanent,  in  the  sense  that  they  would  improve  some- 
what, but  that  she  was  not  likely  to  ever  get  entirely  over  them.  The  court  In- 
stracted  the  jury  that,  "if  you  consider  she  has  been  pennanently  injured,  you  may 
award  compensation  for  that.  When  I  say,  '  If  you  consider,'  I  mean  if  you  con- 
sider from  the  evidence."  Held,  that  sulBoient  weight  was  not  given  in  such  in- 
struction to  the  rule  that  plainWi  was  not  entitled  to  recover  unless  her  injprles 
were  permanent. 

8.  Bamk— Rmbctino  PLATirrtrF's  Tssnifoirr. 

The  court  also  erred  in  declining  to  instruct  the  }Ui7  that  it  was  their  right  to 
reject  plaintiff's  testimony  because  of  interest. 

8.  Same— Refusal  to  Dismiss  Complaint. 

The  court  erred  in  refnsing  to  charge  that  the  jury  were  not  to  consider  the  re- 
fnsal  of  the  court  to  dismiss  the  complaint  as  any  indication  of  the  opinion  of  Uie 
court  as  to  the  facts  of  the  case. 

Appeal  from  circuit  court.  New  York  county. 

Action  by  Sarah  R.  Meeteer  against  the  Manhattan  Railway  Company. 
From  a  judgment  for  plaintiff,  defendant  appeals.     Reversed. 

Argued  before  Van  Bkunt,  P.  J.,  and  O'Dkien  and  Imgkahah,  JJ. 

Davies  d:  Kapallo,  {JxUien  T.  Davtes  and  Joseph  H,  Adamt,  of  counsel,) 
for  appellant.  Barnard  <(  Olendotf,  {F.  E.  Barnard,  of  counsel,)  fo(  re- 
spondent. 

Per  Curiam.    The  action  was  brought  to  recover  for  injuries  sdstained  by 

the  plaintiff  while  a  passenger  on  defendant's  elevated  railroad,  through  the 

alleged  negligence  of  the  defendant.    The  question  which  has  been  prind- 
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faliy  urged  upon  this  appeal  relates  to  the  amount  of  damages  which  were 
awarded,  nod  which  it  is  claimed  were  based  upon  an  ertoneous  theory  as  to 
the  evidence  which  was  necessary  to  justify  a  finding  that  the  injuries  caused 
by  the  accident  were  of  a  permanent  character.  In  the  reception  of  evidence, 
and  in  the  efforts  made  to  exclude  what  was  regarded  by  the. defendants  as 
incompetent  evidence,  and  in  the  charge  of  the  court,  the  effect  was  to  some 
»xtent  to  permit  the  jury  to  understand  that  they  were  at  liberty  to  award 
damages  for  injuries  which  were  likely  to  be  permanent,  litstead  of  confining 
their  verdict  to  damages  for  such  injuries  as  would  with  reasonable  certainly 
be  permanent.  It  la  not  necessary  for  us  to  go  over  the  entire  testimony  to 
point  out  the  different  instances  in  which  such  rulings  were  made.  But,  as 
an  illustration,  Dr.  Dana,  an  expert  called  for  the  plHintifF,  was  asked  by  the 
court  the  foliuwing  question:  "Can  you  say  with  reasonable  certainty 
whether  this  injury  is  likely  to  be  permanent?"  and  the  witness  answered, 
"I  can."  He  was  then  asked:  "Is  it  oi  is  it  not  likely  to  be  permanent?" 
to  which  he  answered:  "It  is  likely  to  be  permanent  in  the  sense  that  It  will 
improve  somewhat,  but  she  is  not  likely  to  ever  get  entirely  over  It."  The 
same  witness  whs  also  asked:  "Queation.  Can  you  say  with  reasonable  cer- 
tainty whether  this  disease  tends  to  shorten  life  or  not?  Answer.  1  can  say 
that—  Q.  Does  it?  ^.  In  many  cases  it  does."  The  counsel  for  defendant 
excepted  to  the  answer  and  moved  to  strike  it  out  as  incompetent  and  im- 
proper. The  court  denied  the  motion,  and  defendant  excepted.  The  court, 
in  the  charge,  said:  "If  you  consider  she  has  been  permanently  injured,  yau 
may  award  compensation  for  that."  And  when  defendant  excepted  to  this 
portion  of  the  charge,  the  court  said:  "When  I  say,  'If  you  consider.' I 
mean  if  you  consider  from  the  evidence."  In  view  of  what  had  preceded,  to 
which  attention  had  been  called,  it  is  evident  that  sufilcient  weight  was  not 
given  to  the  true  rule  that  should  be  applied  in  regard  to  giving  damages  for 
permanent  personal  injuries  in  cases  of  this  kind. 

Furthermore,  it  appears  from  the  record  that  counsel  for  the  defendant  re- 
quested the  court  to  charge  that  the  jury,  if  they  saw  fit,  might  reject  the 
witole  or  aiiy  part  of  the  plaintiff's  testimony  as  to  how  the  accident  h^pened, 
or  as  to  the  nature  iind  extent  of  her  injuries,  because  she  was  pecuniarily 
interested  in  the  result.  This  the  court  declined,  except  as  charged.  And 
it  appears  from  a  reading  of  the  charge  that  the  court  did  not  instruct  the 
jury  at  all  as  to  their  right  to  reject  the  plaintiff's  testimony  because  of  Inter- 
est, but  simply  left  the  questions  at  issue  upon  the  evidence,  leaving  the  jury 
to  infer  that  they  were  bound  to  consider  the  evidence  of  the  plaintiff  as  of 
equal  weight  with  that  of  any  other  witness.  And  this  view  is  emphasized 
by  the  fact  that,  in  reference  to  the  expert  testimony,  he  expressly  charged 
the  jury  that  they  were  not  bound  by  such  evidence. 

The  counsel  for  the  defendant  also  requested  the  court  to  charge  that  tlie 
Jury  were  not  to  consider  the  fact  of  the  refusal  of  the  court  to  dismiss  the 
complaint  as  any  indiCHtion  of  the  opinion  of  the  court  as  to  the  facts  of  the 
case.  This  the  court  declined,  and  defendant  excepted.  We  think  that  the 
court  should  have  charged  as  requested,  for  the  mere  fact  that  the  court  held 
that  it  was  bound  to  submit  the  question  of  fact  to  the  jury  was  no  indication 
that  if  the  court  had  been  at  liberty  to  determine  the  questions,  it  would  have 
determined  them  in  favor  of  the  plaintiff.  It  was  only  an  indication  that  in 
the  opinion  of  the  court  there  was  some  evidence  tending  to  support  tbe  claim 
of  tbe  plaintiff.  The  judgment  should  be  reversed,  and  new  trial  ordmed, 
witli  (XMts  to  appellant,  to  abide  event    AH  concur. 
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Whitnet  V.  Obr. 

(Supreme  Court,  General  Term,  S^rst  Department.    Maroh  81, 1883.) 

Husband  and  Win — CoimiA.aT8— Liabu.it r  or  W»b— BncancB. 

In  an  acUoa  against  a  wits  on  a  contract  made  by  her  busbandln  her  name,  there 
was  no  evidence  to  show  that  she  bad  anything  to  do  with  tae  subject-matter  of  the 
contract,  which  was  the  printing  of  the  magazine,  or  had  even  authorized  her  hns- 
band  to  make  such  contract,  or  that  she  had  ever  signed  a  note  in  oonsideratloB 
thereof,  or  that  a  person  ratifying  such  contract  waa,  in  fact,  defendant.  Beld, 
that  the  oonrt  erred  in  directing  a  verdict  for  plaintitT. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  Frederick  £.  Whitney  Hgainst  Imogene  F.  Orr,  on  a  contract 
made  by  defendant's  husband  in  her  name.  Plaintiff  offered  evidence  to 
show  that  the  contract  and  a  note  made  in  consideration  thereof  were  ratified 
by  a  person  purporting  to  be  defendant,  whom  he  found  at  the  husband's 
place  of  business  during  his  absence.  From  a  judgment  for  plaintifl>  defend- 
ant appeals.     Keversed. 

Argued  before  Van  Bbumt,  F.  J.,  and  O'Bbibn  and  Inorahau,  J  J. 

George  Carlton  Comstook,  for  appellant.  Campbell  dh  Murphy,  {Arthur 
Murphy,  of  counsel.)  for  respondent. 

PsB  Curiam.  There  is  no  evidence  in  this  c^jse  showing  that  the  defend- 
ant had  anything  to  do  with  the  World  Traveler  Gazette,  or  that  she  was 
carrying  on  any  business,  or  had  ever  authorized  her  husband,  Charles  H. 
Orr,  to  act  for  her,  or  mslce  any  contract  for  her.  It  does  not  appear  that 
the  contract  for  the  work,  to  recover  for  which  this  action  was  brouglit,  waa 
made  in  her  name,  and  there  is  no  evidence  to  justify  the  finding  that  the  de- 
fendant ever  signed  the  note  given  for  the  work  done  by  the  plaintiff's  as- 
signor for  printing  a  prior  nnmber  of  the  Gazette,  or  that  the  person  with 
whom  the  plaintiff  bad  the  interview  at  the  office,  Ko.  120  Broadway,  in  re- 
lation to  the  note  given  for  the  work  done  on  the  prior  number,  was  the  de- 
fendant in  this  action.  The  plaintiff  failed,  in  any  way,  to  connect  the  defend- 
ant with  the  business  carried  on  at  120  Broadway,  or  with  the  publisliing  of  the 
periodical,  or  with  the  work  in  question.  We  think,  therefore,  that  the  evi- 
dence was  insufficient  to  justify  the  court  in  directing  a  verdict  for  the  plain- 
tiff. The  judgment  must  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  the  appellant,  to  abide  the  event.    All  concur. 


BAUHANM  t>.  MOSELBT. 
{Supreme  Court,  Oeneral  Term,  First  Department.    March  81, 1893.) 

1.  Rbtbrxnob  ov  Claims  aoaikbt  Decbdexts'  Bstatbs— Revibw  on  Atpbai.. 

Where  a  dispated  claim  against  the  estate  of  a  deceased  person  Is  referred  to  a 
referee,  the  party  to  whom  his  report  is  adverse  must,  in  order  to  preserve  the 
right  to  review  rulings  on  the  admission  and  rejection  of  evidence,  and  qvestloiis 
as  to  whether  the  evidence  sustains  the  findings  of  facts,  move  at  apeelal  term  to 
set  aside  the  report,  or  must  appear  and  oppose  its  confirmation,  and  take  the 
proper  exceptions. 

3.  Nkw  Triai.— Spbciai.  PROcnDiNoa 

Code  Civil  Froo.  {  1003,  providing  that  a  motion  for  a  new  trial  cannot  be  made 
unless  notice  be  given  before  the  expiration  of  the  time  within  which  an  appeal 
from  the  judgment  can  be  taken,  refers  only  to  motions  in  actions,  and  does  not 
apply  to  special  proceedinga    JDentee  v.  Denite,  41  Han,  9,  followed. 

>.  Bamb— Pbactici. 

It  is  the  better  practice  for  the  defeated  party  to  move  on  a  case  containing  ex- 
ceptions for  a  new  trial  at  the  same  time  that  the  motion  is  made  for  the  confirma- 
tion of  the  referee's  report,  and,  if  necessary,  the  hearing  of  the  motion  wUl  be 
■nspended,  to  enable  a  case  and  exceptions  to  be  prepared  for  the  hearing;  bnt 
snch  motion  may  be  made  after  the  referee's  report  has  been  confirmed,  and  after 
Judgment  has  been  entered,  and,  in  the  absence  of  authority  or  coda  provision 
determining  within  what  time  it  shall  be  made,  a  reasonable  time  sbonld  be  al> 
lowed,  and  now  long  this  Is  must  be  determined  by  the  drcnmstanoes  of  each  case. 
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4.  CoNTBACT— RssGisaioN— Rbtebee's  Rbfort. 

A  furniture  dealer,  under  contract  to  furnish  a  fiat  for  a  person,  who  died  whfla 
the  furniture  was  being  dellTered,  cannot  be  allowed  to  claim  that  the  title  to  aome 
of  the  property,  of  which  he  took  possession  after  decedent's  death,  did  not  paas 
by  delivery,  while  the  title  to  other  property,  for  the  loss  of  which  he  clidms 
damans,  did  so  pass ;  and  a  referee's  report  which  directly  or  indirectly  ^lovrs 
such  a  claim  should  be  rejected  as  inconsistent. 

6.  Siix — Bbbxch  ov  Contbact — Remxdieb. 

The  provision  in  law  that,  upon  the  failure  of  a  purchaser  to  perform  s  oontnujt 
for  the  sale  of  personal  property,  the  seller  may  hold  the  property  for  the  por- 
cbaser,  and  recover  the  entire  purchase  money,  or  may  sell  it,  and  recover  the 
difference  between  the  contract  price  and  that  realized  on  the  sale,  or  may  retain 
the  property  as  bis  own,  and  recover  the  difference  between  the  contract  price  and 
the  market  price,  relates  only  to  the  remedy  of  a  seller  against  a  purchaser  wlio 
refuses  to  perform  the  contract  of  sale. 

Appeal  from  special  term.  New  York  county. 

Action  by  Ludwig  Baiiraann  against  Elizabeth  Moseley,  as  administratrix 
Of  Joseph  B.  AdamsoD,  deceased,  upon  a  disputed  claim  against  the  estate  of 
the  deceased.  From  an  order  denying  the  motion  to  set  aside  the  referee's 
report,  and  for  a  new  trial,  defendant  appeals.    Reversed. 

Argued  before  Van  Brunt,  P.  J.,  and  O'Brien  and  Patterson,  JJ. 

Henry  L.  Brant,  for  appellant.    George  Hahn,  for  respondent. 

O'Brien,  J.  This  was  a  special  proceeding  upon  a  disputed  claim  against 
the  estiite  of  Adamson,  deceased,  wliich  was  referred  pursuant  to  tbe  statute, 
and  tried  before  a  referee.  The  latter  reported  in  favor  of  the  plaintiff  as  to 
a  certain  portion  of  the  claim  presented,  which  report,  though  opposed  by  the 
defendant,  was  confirmed,  and  judgment  entered  thereon  un  March  6, 1891. 
Prom  this  judgment,  and  tbe  order  confirming  tbe  referee's  report,  tbe 
defendant  appealed  to  the  general  term  of  this  court.  Thereafter,  condad- 
ing  that  the  better  practice  required  that  a  motion  should  be  made  at  special 
term  upon  a  case  and  exceptions  to  set  aside  the  report  and  for  a  new  trial, 
the  defendant  made  sucli  motion  on  December  7,  1891,  which  was  denied, 
and  from  such  order  of  denial  this  appeal  is  taken. 

As  the  question  of  practice  thus  presented  is  an  important  one,  we  will  at 
the  outset  consider  the  contention  made  by  the  respondent  that  tbe  procedure 
adopted  here  of  appealing  from  the  order  denying  a  motion  for  a  new  trial 
is  not  the  correct  practice;  and,  even  though  it  be  so  considered,  that  the 
motion  upon  the  case  and  exceptions  was  made  too  late,  not  having  been 
made  within  SO  days,  within  which  time  the  right  to  appeal  from  tbe 
judgment  would  have  expired;  and  that,  therefore,  upon  this  ground  alone, 
apart  from  the  merits,  the  appeal  sliould  be  dismissed.  As  to  the  proper 
practice,  considerable  confusion  exists,  and  it  is  not  our  purpose  to  endeavor 
to  reconcile  tbe  decisions  which  have  been  made  relative  thereto.  But  it  be- 
comes  our  duty  rather,  after  an  examination,  to  adopt  the  rules  for  which 
tbe  stronger  reasons  and  authorities  can  be  found.  In  Bighme  v.  Strong, 
(Sup.)  1  N.  Y.  Supp.  502,  it  is  said:  "It  is  the  customary  and  usual  prac- 
tice  for  the  prevailing  party  to  move  at  special  term  for  a  confirmation  of  the 
report.  The  motion  being  based  upon  the  report,  the  only  questions  brought 
up  for  review  are  the  regularity  of  the  proceedings,  and  whether  the  contu- 
sions of  law  are  sustained  by  the  findings  of  fact  appearing  in  the  report. 
The  rulings  made  upon  the  hearing  in  the  admission  and  rejection  of  evi- 
dence and  questions  as  to  whether  the  evidence  sustains  and  justifies  tbe 
findings  of  fact  can  only  be  brought  up  upon  a  case  containing  exceptions. 
It  is  the  usual  and  customary  practice  for  the  defeated  party  to  move  upon  a 
case  containing  exceptions  for  a  new  trial  at  the  same  time  that  the  motion 
is  made  for  a  confirmation  of  the  referee's  report,  so  as  to  have  all  the  ques- 
tions determined  in  the  one  motion ;  and  this,  doubtless,  is  the  better  practice. 
But  we  think  tbe  motion  for  new  trial  upon  a  case  and  exceptions  may  be 
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made  after  the  referee's  r>-port  has  be^n  conflrmed.  Such  has  been  the 
approved  practice  of  our  court,  and  we  see  no  reason  why  it  should  be 
changed."  This  view  as  to  the  proper  practice  is  supported  by  numerous 
and  well-considered  authorities,  and,  inasmuch  as  we  approve  of  the  practice 
as  laid  down  in  Bighme  v.  Strong,  it  is  unnecessary  for  us  to  discuss  them. 
The  most  singular  feature  in  connection  with  tlie  entire  practice  is  the  fail- 
ure of  any  of  the  cases  to  point  out  the  authority  in  law  or  by  statute  for  the 
practice  of  requiring  that,  where  it  is  sought  to  review,  upon  appeal,  rulings 
made  upon  the  hearing  as  to  the  admission  or  rejection  of  evidence,  or  as  to 
whether  the  evidence  sustained  the  findings  of  fact,  a  motion  for  a  new  trial 
upon  a  case  and  exceptions  must  always  be  made,  in  the  first  instance,  at  the 
special  term.  As  already  stated,  authorities  can  be  found  for  an  ap])eal 
directly  from  the  Judgment,  and  in  Hatch  v.  Stetoart,  42  Hun,  164,  it  is 
questioned  whether  the  practice  is  not  to  appeal  from  the  order  of  conBrma- 
tion,  and  not  from  the  judgment.  In  Smith  v.  Velie,  60  N.  Y.  106,  which 
is  the  only  case  to  which  our  attention  has  been  called  in  which  the  court  of 
appeals  lias  considered  the  question,  that  court  was  seemingly  of  the  opinion 
that,  where  a  disputed  chiim  against  the  estate  of  a  diseased  person  is 
referred  pursuant  to  the  statute,  to  preserve  the  right  to  review  upon  an 
appeal  from  the  judgment  entered  upon  the  report  of  a  referee  the  aggrieved 
party  must  move  at  special  term,  upon  a  case  or  otherwise,  to  set  aside  the 
report,  or  for  a  new  trial,  or  must  appear  and  oppose  its  confirmation,  and 
take  the  proper  exceptions.  As  already  stated,  the  Code  contains  no  provis- 
ions regulating  the  practice,  and  resort  must  be  had  to  a  solution  made 
from  what,  under  the  authorities,  would  seem  to  be  the  practice  most 
sanctioned  and  approved  by  the  courts. 

The  absence  of  any  provision  of  law  as  to  the  time  within  which  a  motion 
upon  a  case  and  exceptions  must  be  made,  presents  another  difficulty  arising 
on  tills  appeal.  The  usual  course  Is  for  the  defeated  party  to  move  on  a  c;ise 
and  exceptions  for  a  new  trial  at  the  time  of  the  hearing  of  the  motion  for 
the  confirmation  of  the  report;  and,  if  necessary,  the  hearing  of  the  motion 
would  be  suspended  to  enable  a  case  and  exceptions  to  be  made  and  prepared 
for  the  bearing.  But  such  a  motion  may  be  made  after  the  conflrraatlon  of 
the  report,  and  after  judgment  has  been  entered.  The  question  remains, 
bow  long  after?  In  this  case  the  time  to  appeal  from  the  judgment  expired 
April  6,  1891,  while  the  notice  of  motion  for  new  trial  was  not  served  until 
November  27,  1891.  Motions  of  this  character  in  actions  are  controlled  by 
section  1002  of  the  Code,  which  provides  thai  it  cannot  be  made  unless  notice 
therefor  Ije  given  before  the  expiration  of  the  time  within  which  an  Appeal 
can  be  taken  from  the  judgment.  By  section  1351  such  time  is  limited  to 
30  days  after  service  upon  the  attorney  for  the  appellant  of  a  copy  of  the 
judgment.  Therefore,  in  actions,  a  motion  upon  a  case  and  exceptions  must 
be  made  within  SO  days  after  notice  of  entry  of  judgment.  Tbis  section, 
(1002,)  it  has  been  held,  refers  entirely  to  motions  in  actions,  and  has  no 
application  to  special  proceedings.  DenUe  v.  Denise,  41  Hun,  9.  That  case 
is  also  authority  for  the  proposition  that  appeals  from  orders  and  judgments 
entered  in  special  proceedings  are  regulated  by  sections  1356  and  1357  of  the 
Code,  and  not  by  section  1346  thereof.  Section  1359,  which  fixes  the  limita- 
tion of  time  within  which  an  appeal  is  to  be  taken,  as  provided  by  sections 
1356.  1357,  which  control  appeals  from  orders  of  judgments  in  special  pro- 
ceedings, provides  that  "an  appeal  must  be  taken  within  thirty  days  after 
service  of  a  copy  of  the  final  order  from  which  it  is  taken,  with  a  written 
notice  of  the  entry  thereof,  upon  the  appellant."  Where,  therefore,  a  motion 
is  made  for  a  new  trial  upon  a  case  and  exceptions,  and  an  order  is  entered 
thereon,  the  limitation  of  time  to  appeal  is  controlled  by  section  1-359.  But 
I  have  been  enable  to  find  any  provision  of  the  Code,  or  any  authority,  which 
determines  when  the  motion  itself  must  be  made.    In  the  absence  of  author- 
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ity  or  Code  provision,  vre  take  it  that  tbe  rule  to  be  applied  would  require 
that  such  motion  should  be  made  within  a  reasonable  time,  and  what  is  a 
reasonable  time  would  necessarily  depend  apon  the  circumstances  of  the  case. 
If  we  are  correct  in  this  view,  we  cannot  say,  upon  the  facts  disclosed  b.r 
tliis  record,  that  the  appellant  unreasonably  delnyed  making  the  motion;  and 
having  within  the  time  prescribed  talcen  Ills  appeal  from  the  order  denying 
the  same,  and  having  originally  appeared  upon  the  motion  to  confirm  the 
report,  and  opposed  the  same,  and  having  taken  an  appeal  from  the  judgment 
entered  thereon,  we  think  that  tbe  merits  of  tha  appeal  are  before  us  for 
consideration. ' 

So  much  of  the  facta  as  are  necessary  to  dispose  of  the  appeal  may  be  briefly 
stated.  The  appellant,  who  is  a  furniture  dealer,  a  few  days  prior  to  May  1, 
1888,  undertook  to  fumisli  a  flat  for  the  defendant's  intestate,  and  delivered 
at  tbe  flat  a  portion  of  the  goods  between  the  30th  of  April  and  tlie  5th  of 
May,  1888,  of  the  value  of  $1,400.  The  defendant's  intestate,  Adamson,  died 
on  the  Sd  of  May,  1888,  and,  notwithstanding  this  fact,  the  plaintiff  contin- 
ued to  deliver  furniture  on  that  and  the  two  following  days.  Upon  Adam- 
son's  death  the  landlord  evicted  his  widow,  and  took  possession  of  the  flat. 
The  plaintiff  having  concluded,  after  inquiry,  that  tbe  intestate's  estate  was 
insolvent,  stopped  tbe  delivery  of  further  goods,  and  tried  to  recaver  posses- 
sion of  the  goods  already  delivered,  finally  paying  the  landlord  for  the  priv- 
ilege of  going  into  tbe  premises  and  taking  the  goods.  Tbe  plaintiff  took 
possession  of  ihe  flat  on  May  7,  1888,  and  removed  goods,  from  time  to  time, 
from  May  10  to  August  2,  1888.  After  such  goods  as  were  in  the  flat  were 
taken  away  by  plaintiff,  lie  claims  to  have  discovered  that  certain  furniture 
which  had  been  delivered  at  the  fiat  had  either  been  lost  or  stolen  while  in  tbe 
possession  of  the  defendant's  intestate.  The  position  then  tissumed  by  the 
plaintiff,  and  the  claim  sougiit  to  be  enforced  against  the  estate-  of  the  de- 
ceased, are  thus  set  forth  in  the  opinion  of  the  referee:  "While  the  fur- 
niture WHS  being  placed  in  the  apartments  the  purchaser  died  intestate.  The 
plaintiff  thereupon  went  to  the  flat,  and  took  possession  of  and  removed  all 
the  goods  that  he  could  find.  Most  of  the  goods  so  removed  he  appraised 
and  sold  to  a  second-hand  dealer,  at  a  loss,  it  is  asserted,  as  comiared  with 
tbe  contract  price,  of  $439.92.  Besides  this,  9407.21  in  value  of  tbe  furni- 
ture had  been  stolen  or  taken  from  the  flat,  and  the  plaintiff  was  not  able  to 
recover  possession  of  it.  Plaintiff  also  performed  work  for  Adamson  about 
the  same  time  of  the  value  of  930.25,  and  also  paid  the  landlord  of  the  flat 
860, — being  the  amount  of  one  month's  rent  of  the  flat, — to  enable  the  plain- 
tiff trf  get  possession  of  the  goods  without  the  trouble  of  a  replevin.  He  also 
spent  810.50  in  taking  down  poles  and  removing  the  goods.  He  now  seeks 
to  recover  these  various  amounts  from  the  administratrix  of  the  intestate. 
His  conduct  seems  to  have  been  founded  upon  the  mistaken  theory  that 
his  contract  relations  with  Adamson  were  all  abrogated  by  the  death  of 
the  latter.  The  administratrix  has  not  chosen  to  resist  the  rescission  of  the 
contracts,  or  to  counterclaim  damages,  but  has  allowed  the  plaintiff  to  abro- 
gate thein  as  far  as  he  Was  able  ao  to  do.  I  therefore  feel  constrained  to 
disallow  tbe  claims  of  $439.92,  of  $10.50,  and  of  $60,  and  find  that  the  plain- 
tiff is  entitled  to  judgment  for  $407.21  and  $-30.25,  with  interest  from  No- 
vember 21, 1889,  besides  costs. "  It  is  impossible  to  reconcile  the  conclusions 
thus  reached  by  the  learned  referee  as  to  the  goods  that  were  retaken  and  as  to 
the  gouds  alleged  tu  have  beeu  lost  or  stolen.  As  to  the  former,  he  held  that 
the  statute  of  frauds  applied;  and,  as  to  the  latter,  that  it  did  not.  In  other 
words,  as  tbe  statute  required  either  a  writing  or  part  payment  or  delivery, 
and  as  no  claim  was  made  that  there  was  any  contract  in  writing,  or  that  any 
money  had  been  paid,  it  was  necessary,  in  order  to  make  title  in  the  intestate 
of  the  propterty  alleged  to  have  been  lost  or  stolen,  that  there  should  be  an  un- 
conditioned delivery.    Whether  we  regard  the  arrangement  between  the  parties 
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as  a  salt)  for  "spot  cash,"  which  condition  was  waived,  or  a  sale  on  credit,  the 
test  in  many  of  the  cases,  as  stated  in  Benjamin  on  Sales,  (section  137,)  tor 
determining  whether  there  has  been  an  actual  receipt  by  the  parchaser,  has 
been  to  inquire  whether  the  vendor  has  lost  his  lien.  "As  long  as  the  seller 
preserves  his  control  over  ibe  goods,  so  as  to  retain  his  lien,  be  prevents  the 
vendee  from  accepting  and  receiving  them  as  his  own,  within  the  meaning  of 
the  statute."  To  justify  a  retaking,  the  learned  referee  was  obliged  to  hold 
that  plaintiffs  had  not  lost  their  lien,  that  they  had  a  riglit  to  rescind,  and 
that  tt>e  title  bad  not  passed;  and  yet,  to  permit  a  recovery  for  articles  lost  or 
stolen,  he  was  compelled  to  bold  that  there  was  a  complete  delivery,  to  satisfy 
tlie  statute  of  frauds,  and  that  title  had  passed,  and  that  the  vendor  had  lost 
his  lien.  The  contract  of  sale,  whether  entire  or  divisible,  conditional  or  ab- 
solute, as  to  its  terms,  was  the  same  as  affecting  all  the  property;  and  «s  to  so 
much  of  it  as  reached  the  Hat,  either  the  title  passed  or  it  did  not.  And  it 
should  be  noticed  that  some  of  the  property  retaken,  and  some  lost  or  stolen, 
were  part  of  the  same  shipment  or  delivery;  thus  showing  that  there  is  no  dif- 
ference,  as  respects  terms  of  sale  or  title,  between  the  property  retaken  and  the 
property  lost  or  stolen.  The  referee,  as  stated,  in  effect  iield  thiit  as  to  prop- 
erty retaken  the  title  did  nut  pass,  and  the  vendor  liad  a  right  to  rescind,  but 
for  the  property  lost  or  stolen  the  title  did  pass,  and  the  vendor  could  recover 
the  value  itliereof.  If  the  goods  never  became  Adaaison's  property,  and  lie 
was  merely  a  bailee,  then  for  the  property  lost  or  stolen  he  would  only  be  lia- 
ble on  proof  of  negligence.  If  the  title  passed,  then  the  retaking  was  unlaw- 
ful, and  legally  indefensible;  for,  even  if  we  assume  a  license  in  favor  of  the 
vendor  to  retake  the  thing  sold  if  not  paid  for,  this  would  not  be  available 
against  the  administratrix.  Hotoaiv.  Ball,  7  Barn.  &  C.  484;  Benj.  Sides, 
§  188.  The  referee  found  that  no  claim  for  damages  or  loss  in  connection 
with  the  reclaimed  or  retaken  goods  could  be  allowed,  thus  recognizing  the 
entirety  of  the  coi\tract,  and  the  effect  of  rescission  thereof,  as  regards  these 
goods.  What  reason  exists  in  law  or  arises  upon  the  facts  to  justify  the  ap- 
plication of  any  different  rule  to  the  goods  not  retaken?  As  already  said,  the 
goods  were  all  sold  and  delivered  under  one  and  the  same  contract,  the  same 
in  terms,  if  not  an  entire  contract;  and  what  was  true  as  to  one  part  of  it 
was  true  as  to  each  and  every  part.  We  are  aware,  as  contended  by  res^iond- 
ent,  that  in  law,  upon  the  failure  of  a  purchaser  to  perform  a  contract  for  the 
salt!  of  personal  property,  the  vendor  may  hold  the  property  for  the  purchaser, 
and  recover  the  entire  purcliase  money,  or  he  may  sell  it,  and  recover  the  dif- 
ference between  the  contract  price  and  that  realized  upon  the  sale,  or  he  may 
retain  the  property  as  his  own,  and  recover  the  difference  between  the  con- 
tract price  and  the  market  price.  All  tliese  relate  to  the  remedy  of  the  ven- 
dor as  against  a  vendee  who  refuses  to  perform,  and  where  the  contract  shows 
a  sale  to  the  vendee.  Xo  authority,  tiowever,  can  be  found  for  allowing  a 
vendor  who,  under  the  same  terms  of  sale,  (even  if  the  contract  is  not  en- 
tire,) at  different  times  delivers  property,  toclaim  that  the  title  to  some  of  the 
property  lias  passed,  and  to  other  articles  that  it  hiis  not  passed.  We  do  not 
think  it  nece-ssary  to  discuss  the  subject  further.  Bights  of  parties,  and  their 
obligations,  must  be  determined  with  some  regard  to  consistency  in  principle. 
The  inconsistent  position  of  the  referee,  regardless  of  the  other  questions  in- 
volved, should  l>e  reversed,  and  a  new  trial  ordered,  with  costs  to  appellant 
to  abide  event.    All  concur. 


Berait  t>.  Tradesman's  Nat.  Bank  of  Nbw  York  et  aZ. 

(Sujrreme  Coy.rt,  Oeneral  Term,  First  Vepartment,    March  81, 1892.) 

Apteai/ — Review — Decisiok  on  Former  Appeai.. 

An  appellate  court,  on  a  second  appeal,  will  not  examine  de  novo  questions  which 
were  decided  on  the  first  appeal,  unless  it  is  shown  that  material  facts  are  different 
from  what  they  appeared  to  be  on  the  first  appeaL 


Digitized  by CaOOQlC 


668  NEW   YORK   SUPPI^MENT,  Vol.  18.  [Sup.  Ct. 

Appeal  from  special  term,  New  York  countj. 

Action  by  Joseph  Beran  against  the  Tradesman's  National  Bank  of  New 
Tork  and  another  on  an  assigned  claim  for  an  interest  in  real  estate.  From 
a  judgment  in  fuvor  of  plaintiff,  defendant  bank  appeals.     Affirmed. 

Argued  before  Van  Bbunt,  F.  J.,  and  O'Bhien  and  Pattehson,  JJ. 

Niles  <k  Fallf,  ( W,  W.  Niles,  of  counsel,)  for  appellant.  Vanderpoel, 
Cuming  <£  Ooodtoin,  {Henry  Thompson,  of  counsel,)  fur  respondent. 

O'Brien,  J.  This  action  has  been  twice  tried,  and  the  facts  proved  upon 
both  trials  are  substantially  identical.  Upon  the  first  trial  a  judgment  was 
rendered  dismissing  the  complaint  upon  the  merits.  Upon  appeal  the  general 
term  reversed  the  judgment  by  a  decision  reported  in  10  N.  Y.  Supp.  678. 
The  last  trial  resulted  in  favor  of  the  plaintiff  for  the  judgment  here  appealed 
from.  The  action  is  brought  to  enforce  an  equitable  assignment  arising  out 
of  the  following  facts:  In  May,  1880,  Michael  Duffy  was  suing  the  Tradea- 
man's  Biin<(,  and  Berry,  the  cashier  thereof,  to  obtain  a  deed  of  12  houses  and 
lots  upon  receiving  from  him  a  bond  and  mortgage  for  the  balance  of  the  pur- 
chase  price  of  the  lots  and  advances.  As  will  be  seen  from  the  agreement  be- 
tween Duffy  and  the  plaintiff's  assignor,  the  value  of  tliis  claim  was  fixed  at 
about  $40,000,  which  was  disputed  by  the  bank.  On  May  27.  1880,  Duffy 
executed  and  delivered  to  one  Adolf  Klaber  an  assignment  of  the  claim  to  the 
extent  of  $10,000.  On  June  7,  1880,  Klaber  assigned  to  the  plaintiff  the  in- 
terest in  the  claim  which  he  had  acquired  by  virluo  of  the  assignment  from 
Duffy.  Shortly  afterwards  the  plaintiff  duly  notified  the  bank  and  the  attor- 
neys for  Duffy  of  both  these  assignments,  and  informed  them  that  upon  any 
payment  or  assignment  of  the  claim  tlie  sum  of  $10,000  was  to  lie  paid  to 
the  plaintiff,  and  upon  his  receipt.  In  October,  1882,  while  the  action  to  en- 
force the  claim  was  still  pending,  the  bank  paid  Duffy  $6,000,  whereupon  the 
suit  was  discontinued.  The  present  action  is  brought  to  recover  the  $10,000 
interest  in  Duffy's  claim  against  the  bank  which  whs  assigned  by  Duffy  to 
Klaber,  and  subsequently  by  Klaber  to  the  plaintiff.  This  court  will  not  ex- 
amine de  novo  questions  wiiich  have  been  once  passed  upon,  and,  unless  other 
facts  are  now  made  to  appear,  the  former  decision  is  controlling,  and  should 
be  followed. 

The  difference  in  the  facts  claimed  to  be  material,  so  far  as  the  appellant  is 
concerned,  relates  to  the  absence  of  an  affidavit  of  Duffy,  which  was  put  in 
evidence  by  the  bank  upon  the  first  trial,  and  upon  this  was  omitted,  and 
which  was  referred  to  by  the  general  teim  in  its  opinion  as  showing  that  tlie 
settlement  of  Duffy's  claim,  actually  effected,  was  something  more  than  merely 
buying  the  bank's  peace.  Here^  iiowever,  the  order  of  discontinuance  entered 
by  consent  recites  that  it  is  entered  upon  a  settlement  of  the  action.  In  some 
otiier  particulars  this  case  is  stronger  in  favor  of  the  respondent,  in  that  no 
denial  of  the  notice  of  assignment  is  made;  and  proof  was  offered  to  support 
the  finding  as  a  fact  that  Duffy  was  indebted  to  Klaber  in  tlie  sum  of  $10,000 
when  he  assigned  his  claim  to  that  extent  to  him.  We  do  not  see  that  the 
record,  as  now  presented,  alters  in  any  material  aspect  the  facts  upon  which 
the  former  decision  was  based.  In  construing  the  assignment  from  Duffy  to 
Klaber  the  court  held  that,  even  in  the  absence  of  evidence  showing  that  the 
bank  did  aught  in  settling  with  Duffy  but  buy  its  peace,  nevertheless  "  the  pay- 
ment of  money  by  the  bank  on  the  claim  to  buy  its  peace,  by  reason  of  which 
the  suit  was  discontinued,  was  a  settlement,  within  the  meaning  of  the  assign- 
ment." It  was  further  held  that,  notice  of  the  assignment  having  been  given, 
tiie  assignee  could  maintain  an  action  directly  agiiinst  the  bank  fur  his  part  of 
moneys  paid  by  it  to  Duffy  in  settlementof  the  claim;  the  ussignee  never  hav- 
ing consented  that  such  portion  should  first  go  into  the  hands  of  Duffy.  Apart, 
therefore,  from  the  questions  which  are  presented  in  regard  to  the  admission 
or  exclusion  of  evidence,  and  llie  exceptions  to  the  findings  as  found,  and  to 
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the  refusals  to  find,  the  former  decision  is  controlliog  upon  the  questions  pre* 
sented  upon  ttiis  appoiil.  It  is  not  necessary  for  us  to  go  over  in  detail  eacti 
and  evory  exception  talcen  by  tiie  appellant  to  the  rulings  of  the  trial  judge. 
With  the  former  decision  for  Ills  guide,  he  tried  the  case  upon  the  lines  of 
that  decision;  and,  after  examination  of  the  exceptions  and  the  argument  of 
counsel  for  ttie  appellant,  we  do  not  find  any  error  which  would  justify  our 
disturbing  the  judgment.  We  are  therefore  of  opinion  that  it  should  be  af- 
firmed,  with  costs. 

Yak  Bbttnt.  P.  J.,  concurs.    PATTEBaoN,  J.,  concurs  in  result. 


People  v.  Quinn. 
(Supreme  Court,  General  Term,  First  Department    March  SI,  189S.) 

iHDiormKT— DaniiiTEKEss  akd  Cebtaihtt~Foi.u>wino  Lansuaob  or  Btatdtb. 

An  indictment  wbich  charges  an  offense  in  the  language  of  the  atatnte  creating  It 
cannot  be  objected  to  for  uncertainty  and  indeaniteness  in  stating  the  offense,  un- 
der Code  Crim.  Proc.  H  284,  285,  wbich  provide,  respectively,  that  an  indictment 
la  snfflcient  if  the  act  or  omission  charged  as  the  crime  is  stated  with  such  a  de- 
gree of  certainty  aa  to  enable  the  court  to  pronounoe  judgment  upon  a  conviction 
according  to  the  right  of  the  case,  and  that  imperfections  in  matter  of  form  which 
do  not  tend  to  the  prejudice  of  the  substantial  right*  of  defendant  upon  the  merits 
shall  be  disregarded. 

Appeal  from  the  court  of  general  sessions,  New  York  county. 

Indictment  against  Hugh  Quinn  for  unlawfully  liaving  registered  bottles 
in  his  po.^session.     From  a  conviction  defendant  appeals.     Affirmed. 

Argued  before  Van  Brunt,  P.  J.,  and  O'Brien  and  Ingbahau,  JJ. 

A.  W.  Tenney,  tot  appellant.  T?iomas  C.  E.  Ecolesine,  (  Wm,  Travert  J»- 
rome  and  Reginald  Hart,  of  counsel,)  for  the  People. 

O'Bbien,  J.  The  defendant  whs  found  guilty  of  a  misdemeanor,  under 
chapter  877  of  the  Laws  of  1887,  as  amended  by  chapter  181  of  the  Laws 
of  1888,  commonly  known  as  the  "Bottling  Act."  Upon  the  trial  it  was 
proven  that  the  defendimt  had  in  his  possession  three  bottles  having  marks 
and  devices  blown  upon  them,  which  were  the  property  of  tlie  A.  Liebler 
Bottling  Company,  ii  corporation  duly  organized  under  the  laws  of  this  state,, 
and  which,  in  accordance  with  the  requirements  of  the  statute,  had  adopted 
these  marks  and  devices,  and  caused  a  description  of  them  to  be  duly  filed 
and  published,  as  required  by  the  statutes.  It  is  conceded'  by  the  appellant 
that  the  constitutionality  of  the  act,  and  most  of  the  other  questions  sought 
to  be  raised  upon  this  appeal,  are  similar  to  those  presented  in  the  Cannon 
Case,  18  N.  Y.  Supp.  25,  argued  at  the  January  term  of  this  court,  and  de- 
cided in  the  people's  favor.  It  is  unnecessary,  therefore,  to  restate  them,  as 
they  have  not  been  urged  upon  this  appeal,  the  defendant  relying  mainly 
upon  one  ground,  viz.,  that  the  indictment  was  too  indefinite  and  uncer- 
tain,  and  that  the  learned  judge  erred  in  denying  the  motion  to  dismiss. 
Section  331  of  the  Code  of  Criminal  Procedure  provides  that  objections  men- 
tioned in  section  823  thereof  can  only  be  taken  by  demurrer,  except  thiit  ob- 
jection to  the  jurisdiction  of  ttie  court  over  the  subject  of  the  indictment,  or 
that  the  facts  stated  do  not  constitute  a  crime,  may  be  taken  at  the  trial  un- 
der a  plea  of  not  guilty  and  in  arrest  of  judgment.  Section  323.  referred  to, 
which  states  the  grounds  of  demurrer  to  an  indictment,  states  as  the  second 
ground  that  the  defendant  may  demur  where  it  appears  upon  the  face  of  the 
indictment  that  it  does  not  "conform  substantially  to  the  requirements  of 
sections  275,  276."  A  reference  to  sections  275,  276,  will  show  what  an  in- 
dictment shonld  contain.  In  addition  to  the  title  of  the  action,  etc.,  the  sec- 
ond paragraph  requires  that  it  should  contain  "a  plain  and  concise  statement 
of  tlie  act  constituting  the  crime,  without  unnecessary  repetition."    I(  will 
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thus  be  seen  that  Uie  question  now  presented  has  been  waived,  not  having 
been  taken  by  demurrer,  as  provided  by  tlie  Code.  Without,  however,  de- 
tennining  ttw  appeal  upon  this  ground,  we  think,  upon  the  merits,  regard- 
less  of  tlie  particular  furm  or  manner  of  raising  the  objection,  that  it  is  un- 
tenable. It  should  be  remembered  that  no  claim  is  made  (liat  the  indictment 
does  not  state  facts  sufficient  to  constitute  a  crime,  the  objection  being  that 
they  are  not  stated  with  sufficient  deflniteness.  Unless,  therefore,  this  ob- 
jection was  not  available  upon  the  trial,  or  unless  it  couid  be  shown  that  the 
defendant  was  prejudiced  thereby,  the  judgment  should  not  be  disturbed. 
Section  2U4  provides,  in  regard  to  a  statement  of  the  crime,  that  an  indict- 
ment Is  sufficient  if  it  can  be  understood  tlierefrom  "(7)  that  the  act  or 
omission  charged  as  the  crime  was  stated  with  such  a  degree  of  certainty  as 
to  enable  the  court  to  pronounce  judgment  upon  a  conviction  according  to 
the  right  of  the  case."  Section  285  provides  that  no  indictment  is  insuffi- 
cient, nor  can  the  trial,  judgment,  or  other  proceeding  therein  be  affected, 
by  reason  of  an  imperfection  in  matter  of  form  which  does  not  tend  to  the 
prejudice  of  the  substantial  rights  of  the  defendant  upon  the  merits.  An 
application  of  these  rules  for  determining  the  sufficiency  uf  an  indictment 
to  the  one  found  against  the  defendant  will  show  that  it  is  sufficient,  and 
that  the  defendant  was  not  prejudiced  by  reason  of  any  inde&niteness  therein. 
The  indictment,  in  three  separate  counts,  in  the  language  of  the  statute, 
stated  tliat  the  Liebler  Bottling  Company  are  engaged  in  manufacturing, 
bottling,  and  selling  lager  beer  in  bottles  with  its  name  and  certain  marks 
and  devices  blown  and  impressed  thereon;  and  that  the  defeodant  did  un- 
lawfully buy,  (first  count,)  take,  (second  count.)  traffic  in,  and  dispose  of 
(third  count)  three  certain  bottles,  which,  and  each  of  which,  were  then  and 
there  so  marked  and  distinguished,  as  aforesaid,  with  and  by  the  name  of 
said  corporation  and  said  mnrks  and  devices,  of  which  a  description  has 
been  filed  and  published  as  aforesaid,  and  upon  which  and  each  of  which  said 
bottles  then  and  there  are  the  marks  and  devices  of  said  corporation.  It  will 
thus  be  seen  that  the  indictment  charges  the  crime  in  the  langnage  of  tfie 
statute  creating  and  defining  it;  and  this,  we  think,  under  the  decisions  and 
under  the  rules  provided  for  testing  the  sufficiency  of  an  indictment  under 
the  Code,  is  sufficient.  In  People  v.  Weldon,  111  N.  Y.  569,  19  N.  E.  Bep. 
.279,  the  court,  by  IIuoeb,  C.  J.,  at  page  574,  111  N.  Y..  and  page  280,  19 
N.  E.  Rep.,  says:  "It  is  generally  sufficient  to  state  an  offense  in  language 
Qsed  in  the  statute  defining  the  crime.  As  said  by  Judge  Folger  in  Phelps 
v.  People,  Ti  N.  Y.  S49,  if  the  indictment  avers  the  offense  as  the  statute 
defines  it,  the  averment  is  sufficient;  for  the  rule  is  that,  while  in  framing  an 
indictment  on  a  statute  all  the  circumstances  which  constitute  the  definition 
of' the  offense  in  the  statute  itself,  so  as  to  bring  the  accused  precisely  within 
it,  must  be  stated,  yet  no  other  description  of  the  thing  in  which  the  offense 
was  committed  is  necessary  to  be  stated  than  that  contained  in  the  statute 
Itself."  Eckhardt  v.  People,  83  N.  Y.  462.  We  are  of  opinion,  therefore, 
that  the  indictment  was  nut  so  indefinite  and  uncertain  as  to  have  justified 
the  granting  of  a  motion  to  dismiss  the  same,  and  that  there  was  no  error 
committed  by  the  learned  judge  in  refusing  so  to  do.  The  judgment  should 
be  affirmed.    All  concur. 


Ulrich  t>.  Ulbich. 
(Supreme  Court,  Otmernl  Term,  Plrtt  Vepartment    March  81, 1893.) 

TBDSTB — POWEBS  OF  TkUSTEK — RiOBTS  OF  BbKKFICIART— PAYMENT  OF  RbKT. 

A  tniBtee  who  leases  a  portion  of  the  trust  property  to  one  of  the  oMttti*  que 
truttent  has  no  authority  to  aeree  that  the  rent  shall  be  paid  by  having  the  a« 
charged  against  the  tenant's  share  ot  the  trust  estate. 

Appeal  from  circuit  court,  New  York  county. 
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Action  by  Edward  TTIrich,  executor  of,  and  trustee  under  the  will  of, 
Barbiiia  Ulrich,  deceased,  against  Charles  Ulrich.  From  a  judgment  for 
plaintiff,  defendunt  appeals.    AfBrined. 

Argued  before  Van  Bkunt,  P.  J.,  and  O'Brien.  J. 

Nelson  Smtth;  for  appellant.  Edvoard  P.  OrreU,  {Edward  W.  8.  John- 
•ton,  pf  counsel,)  for  respondent. 

Per  Curiam.  The  pleadings  in  this  case  show  an  agreement  between  the 
plaintiff  and  the  defendant  for  thn  renting  of  the  premises  in  question  at  an 
agreed  price.  The  defendant  claims  that  the  plaintiff  agreed  that  the  rent 
should  be  paid  by  having  the  same  charged  against  his  share  in  the  estate, 
of  which  the  plaintiff  was  trustee.  This  defense  the  coart  refused  to  alipw 
the  defendant  to  prove,  and  in  this  we  think  there  was  no  error.  The  trus- 
tee  had  no  power  to  make  an  agreement  with  the  defendant  that  the  rent 
should  be  paid  in  the  form  in  which  it  was  claimed  by  the  defendant  it  was 
agreed  to  be  paid.  The  result  of  legalizing  such  an  agreement  would  be 
allowing  a  trustee  to  accept  payment  by  cliarging  the  debt  against  a  suppos- 
ititious share  or  interest  in  an  estate  by  an  heir  or  devisee.  No  trustee  can 
4leal  with  a  trust  fund  in  that  manner,  and,  so  far  as  the  contract  provided 
for  payment  in  that  form,  it  was  null  and  void;  it  being  beyond  the  power 
of  the  trustee  to  make  any  such  agreement.  The  judgment  should  beafflrmedk 
with  costs. 


Cohen  v.  Hymes  et  al. 

(Supreme  Court,  OeneraX  Term,  Flrtt  Department,    April  14, 1893.) 

L  Limitation  of  Aotioss— Ronnino  of  Statctb. 

Code  Civil  Proc  i  8B3,  provides  that  "for  the  purpose  of  computing  the  time  ' 
within  which  an  action  must  be  commenced  In  a  court  of  the  state  67  an  executor  or 
administrator  to  recover  personal  property  taken  after  the  death  of  a  testator  or 
intestate,  and  before  the  issuing  of  letters  testamentary  or  letters  of  administra- 
tion, or  to  recover  damages  for  talcing,  detaining,  or  injuring  personal  property 
within  the  same  period,  the  letters  are  deemed  to  bave  been  issued  within  six  years 
after  the  death  of  the  testator  or  intestate. "  Held,  that  the  section  has  reference 
to  tangible  personal  property  only,  and  the  statute  does  not  begin  to  run  against  an 
action  to  obtain  an  accounting  from  the  surviving  partners  of  a  decedent  until  the 
granting  of  letters  of  administration. 

S,  BsTOPPEii — Denial  or  Admissions. 

Where,  In  such  an  action,  plaintiff  proved  payment  by  defendants  of  a  sum  of 
money  under  an  alleged  obligation,  which  obligation  they  denied,  and  insisted  that 
the  payment  was  a  gratuity,  plaintiff  is  bound  by  such  proof,  and  cannot  object  to 
the  allowance  of  such  sum  to  defendants  as  a  credit. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Abraham  H.  Cohen,  as  administrator,  for  an  account  from  de- 
fendants, as  surviving  partners  of  plaintiff's  intestate.  Judgment  for  plain- 
tiff on  a  reference.     J3fl'endant8  appeal.     Affirmed. 

Argued  before  Van  Brunt,  P.  J.,  and  O'Brien  and  Lawkbnce.  JJ. 

Donahue,  Nevxsombe  &  Cardozo,  (Daniel  Q.  Rollinn,  of  counsel,)  for  ap- 
pellants. Tovmsend,  Dyett  &  Eiiutein,  {B.  F.  Einstein,  of  counsel,)  for  re- 
spondent. 

O'Brien,  J.  The  action  was  commenced  on  the  80th  of  November.  1889, 
and  seeks  an  accounting  from  the  defendants  as  surviving  partners  of  plain- 
tiff's intestate,  who  died  on  the  28tb  of  July,  1865.  The  plaintiff  was  ap- 
pointed administrator  of  his  estate  on  the  28th  day  of  July,  1889,  and  there- 
after brought  this  action.  It  is  admitted  by  the  pleadings  tliat  the  defendants 
and  one  Abraham  Cohen,  plaintiff's  intestate,  were  copartners  in  business  in 
this  city  for  some  time  prior  to  1865,  under  the  Arm  name  of  Hymes  Bros. 
&  Co.;  that  the  defendants  have  not  paid  over  auy  money  or  property  to  the 
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plaintiff  as  administrator,  and  though  they  deny  that  no  account  n-as  ren- 
dered, the  evidence  sliows  that  they  refused  to  render  an  account,  and  they 
neitlier  claim  nor  prove  that  they  ever  rendered  an  account  to  plaintiff,  or  to 
any  one  else.  The  plaintiff  insists  that  the  intestate  was  entitled  to  an  inter- 
est in  the  Brm  equal  to  one-third  of  the  assets,  and  upon  the  trial  the  defend- 
ants relied  for  their  defense  upon  the  contention  that  at  the  time  of  the  death 
of  Mr.  Cohen  the  partnership  had  no  surplus;  that  the  liabilities  were  equal 
to,  if  they  did  not  exceed,  the  assets;  that  therefore  the  intestate  was  not  en- 
titled to  anything;  and  that  his  only  interest  in  the  firm  was  to  the  extent  of 
one  third  of  the  net  profits,  which  had  already  been  withdrawn  prior  to  his 
death,  except  some  small  amount  which  thereafter  bad  been  paid  over  to  his 
widow,  and  used  for  her  support  and  that  of  the  plaintiff.  It  is  unnecessary 
for  us  to  recite  all  the  evidence  upon  wliich  the  judgment  is  supported.  As 
said,  the  copartnership  was  admitted;  and  considering  the  number  of  years 
that  have  elapsed,  and  the  difficulty,  if  not  impossibility,  of  giving  better 
evidence,  the  plaintiff  made  out  a  sufficient  prima  facie  case,  which,  in  the 
absence  of  rebutting  testimony,  and  the  unexplained  absence  of  the  books  of 
the  defendant,  justified  the  cunc-lusions  of  the  referee.  It  may  well  be  that 
the  testimony  of  the  plaintiff  was  not  as  strong  or  satisfactory  as  we  could 
wish,  but  under  the  circumstances  it  was  all  that  could  be  expected,  after  the 
lapse  of  years  and  the  situation  of  the  plaintiff,  and  tliose  whom  he  repre- 
sented. There  was  sufficient  to  call  out  from  the  defendants  the  best  evi- 
dence in  their  possession,  to  rebut  the  inferences  which  naturally  arose  from 
such  testimony  as  the  plaintiff  was  able  to  produce.  To  support  plaintiff's 
tlieory  as  to  the  amount  which  actually  stood  to  the  credit  of  the  intestate  at 
the  time  of  his  death,  we  have  the  payment  by  the  defendants  of  $4,000  to 
the  daughter  of  the  intestate,  the  letter  written  by  one  of  the  defendants,  Isi- 
dore Hymes,  to  the  plaintiff,  the  efforts  made  to  obtain  from  the  plaintiff  a 
release,  and  these,  supplemented  by  the  testimony  of  three  different  wit- 
nesses, were  sufficient  to  justify  the  conclusion  reached  by  the  referee  as  to 
the  amount  and  value  of  the  intestate's  interest  in  the  firm  at  the  time  of  lus 
death.  There  remain,  however,  two  questions  upon  which  reliance  has  l)een 
placed  upon  this  iippeal. 

The  first  and  most  serious  relates  to  the  defense  interposed  of  the  statute  of 
limitations.  It  is  insisted  that  section  392  of  the  C!ode  ajiplies,  and  that  in 
accordance  therewith,  although  letters  were  not  in  fact  issued  to  the  plaintiff 
until  the  20th  day  of  October,  1889,  these  must  be  deemed,  for  the  purpose  of 
computing  the  time  in  connection  with  the  statute  of  limitations,  to  Iiave  l>eea 
issued  within  6  years  after  the  death  of  the  intestate, — that  is,  as  early  as 
the  26lh  day  of  July,  1871, — after  which  date  more  thnn  18  years  had  elapsed 
before  the  commencement  of  this  action.  Section  392  of  the  Cede  reads  as 
follows:  "For  the  purpose  of  computing  the  time  within  which  an  action 
must  be  commenced  in  a  •  ourt  of  the  state,  by  an  executor  or  administrator,  to 
recover  personal  property  lifl^en  after  tlie  death  of  a  testator  or  intestnte,  and 
before  the  issuing  of  letters  testamentary  or  letters  of  administration,  or  to 
recover  damages  for  taking,  detaining,  or  injuring  personal  property  within 
the  same  period,  the  letters  are  deemed  to  have  been  issued  within  six  years 
after  the  death  of  the  testator  or  intestate. "  Prior  to  the  enactment  of  this 
section  of  the  Code,  the  authorities  in  this  state,  following  the  case  of  Bucklin 
V.  Ford,  5  Barb.  393,  held  that  the  action  could  not  be  maintained  until  there 
is  a  person  in  being  capable  of  suing.  As  stated  in  Sanford  v.  San/ord, 
62  N.  Y.  554,  "the  term  '  cause  of  action '  includes  not  only  the  right  proper, 
but  the  existence  of  a  person  by  or  against  whom  process  can  issue.  A  cause 
of  action  cannot  accrue  or  exist  unless  there  is  a  person  in  esse  against 
whom  an  action  can  be  brought,  and  the  right  of  action  enforced."  There  is 
ample  authority,  therefore,  for  the  proposition  that,  prior  to  the  enactment  of 
section  392  of  the  Code,  the  statute  of  limiiatiuns  commenced  to  run  only 
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from  the  grant  of  letters.  It  is  insisted,  however,  that  this  section  has  pro- 
duced a  change,  and  under  it  Ihe  action  is  barred. 

It  remains,  therefore,  to  consider  Mfhether  the  section  applies  to  an  action 
such  as  this,  brought  bythn  representatives  of  a  deceased  within  2  years  after 
letters  were  granted,  but  more  than  18  years  after  the  6  years  from  the  death 
of  the  intestate,  which  is  tlie  period  fixed  by  section  392  for  the  purpose  of 
computing  the  time  in  cases  failing  within  that  section.  As  shown  by  the 
reviser's  notes,  (see  Throop's  Code,  §  392,)  the  purpose  undoubtedly  was  of 
limiting  the  operation  of  the  rule  laid  down  in  Buckltn  v.  Ford,  snpra.  As 
therein  said:  "It  is  well  known  that  where  there  is  no  will,  and  the  property 
left  by  the  decedent  is  small  in  amount,  the  surviving  relatives,  especially  in 
the  rural  districts,  frequently  distribute  the  effects  by  mutual  agreement, 
without  incurring  the  expense  and  trouble  of  procuring  administration. 
Generally,  such  distribution  is  made  upon  equitable  principles;  and  the  sec- 
tion is  so  framed  as  to  save  the  few  cases  where  the  statute  of  limitations 
should  not  care  the  irregularity."  I  think  it  reasonably  free  from  doubt, 
npon  reading  the  reviser's  notes,  and  the  language  of  the  section  itself,  that 
wliile  it  is  true  that  it  limits  the  rule  as  laid  down  in  the  case  of  Buoklin  v. 
Ford,  it  does  not  go  to  the  extent  of  barring  a  right  of  action  such  as  the  one 
here  involved.  The  section  has  reference  to  actions,  as  its  language  clearly 
indicates,  "to  recover  personal  property  taken  after  the  death  of  a  testator  or 
intestate,  and  before  the  issuing  of  letters  testamentary."  Thus  actions  in 
regard  to  real  estate  and  other  actions,  except  to  recover  personal  property, 
or  to  recover  damages  for  its  taking,  are  left  in  thesarae  position  as  they  were 
prior  to  the  Code.  The  section  evidently  hss  reference  to  tangible  personal 
property,  which  has  been  taken  by  some  one  after  the  death  of  a  testator  or 
intestate.  We  do  not  assent  to  the  view  that  the  surviving  partners  were 
trustees  for  the  representatives  of  the  deceased  partner,  and  that  therefore 
the  statute  would  not  apply.  In  Williams  v.  Whedon,  109  N.  Y.  333,  16  N. 
£.  Uep.  365,  it  was  said  that  "the  surviving  members  become  the  legal  own- 
••rs  of  the  assets  of  the  flrnA,  and  do  not  take  such  assets  as  trustees."  How- 
ever, it  is  unnecessary  for  us,  in  order  to  hold  that  section  392  does  not  ap- 
ply, to  conclude  that  the  surviving  partners  are  trustees.  As  we  have  al- 
ready said,  prior  to  the  enactment  of  that  section,  under  the  authorities  in 
this  state,  the  time  when  the  statute  would  commence  to  run  would  be  de- 
termined by  the  grant  of  letters,  and  that  Inasmuch  as  "the  section  referred 
to  had  reference  only  to  actions  to  recover  tangible  personal  property,  or  to 
recover  damages  for  the  taking  thereof,  or  Injury  thereto,  it  does  not  cover 
an  action  like  the  present,  brought  by  the  representatives  of  a  deceased  per- 
son, to  obtain  an  accounting  from  the  surviving  partner,  wliich  in  its  nature 
is  a  chose  in  action.  It  should  be  noticed,  moreover,  that  the  answer  here 
claims  that  the  six-years  limitation  applies;  and  inasmuch  as,  even  if  the 
statute  of  limitations  applied  at  all,  an  action  such  as  this  would  be  covered 
by  the  ten-years  limitation,  it  was  not  properly  pleaded. 

The  only  remaining  question  relates  to  the  amount  paid  to  the  daughter  of 
the  intestate,  which  it  is  insisted  should  have  been  allowed  the  defendants  as 
a  ciedit.  The  receipt  of  the $4,000  is  admitted.  The  respondent  insists  that 
because  the  defendants  denied  any  indebtedness,  and  asserted  that  the  money 
was  paid  to  the  daughter  as  a  gratuity,  they  should  not  now  be  allowed  a 
credit  therefor  as  a  payment  upon  account  of  an  indebtedness  which  they  de- 
nied. It  teems  to  us,  however,  that  the  plaintiff  should  be  held  bound  by  the 
sidmission  of  payment  which  his  own  evidence  contains.  The  testi^pny,  to 
the  effect  that  certain  moneys  were  to  be  paid  to  the  daughter  on  her  mar- 
riage, was  received  for  the  purpose  of  showing  that  the  defendants  were  dis- 
charging ■  legal  obligation,  and  the  plaintiff  should  be  held  to  the  position 
that  these  moneys  were  so  paid.  In  Ledyard  v.  Bull,  119  N.  Y.  62,  23  N. 
£.  Bep.  444,  Eabl,  J.,  saya:    "After  the  death  of  his  father  the  defendant 
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underto<d[,  with  the  assent  of  his  sisters,  the  only  other  next  of  kin,  to  nd- 
minister  upon  his  estate.  He  stated  an  account  and  distributed  the  balance, 
and  each  of  his  sisters  took  and  had  her  share.  Altbongh  all  tliis  was  done 
without  letters  of  administration  upon  bis  father's  estate,  so  far  as  it  went, 
it  was  binding  upon  the  next  of  kin.  They  were  tlie  persons  beneflciaily  in- 
terested in  the  estate,  and  they  could  not  talce  their  respective  shares  of  the 
estate,  and  then,  through  administration,  claim  and  obtain  a  new  distribu- 
tion, and  thus  duplicate  their  sliares.  In  the  absence  of  creditors,  an  admin- 
istrator is  a  mere  trustee  for  the  next  of  kin,  charged  witli  the  sole  duty  to 
collect,  convert,  and  distribute  the  estate  among  the  beneflciaries,  according 
to  their  respective  interests."  We  are  of  opinion,  therefore,  that  the  daughter 
having  an  interest  in  this  estate  to  the  extent  of  one  third,  and  having  Ix-en 
paid  ^,000  on  account  thereof,  the  same,  together  with  interest  thereon, 
should  have  been  deducted  from  the  amount  of  the  recovery,  and  hereafter  it 
may  be  ctiarged  by  tlie  administrator  against  the  amount  given  to  the  said 
daughter.  As  so  modified,  we  think  the  judgment  ahoold  be  affirmed,  with 
costs. 

Yah  Brumt,  P.  J.,  and  Lawbenob,  J.,  concar  in  result. 


Sfbinos  v.  Boweby  Nat.  Bank. 
^Supreme  Covrt,  Oeneral  Term,  First  Department.    March  81, 1899.) 

AOnON  BT  ReCEIVBR— ACTHORITT  TO  SuE — VaLITITT  OF  APPOINTMBST. 

An  order  appointing  plaintiff  receiver  of  a  domestic  corporation  is  insuflSoIeBt 
evidence  of  such  appointment,  in  the  absence  of  evidence  of  an  action  begun 
against  and  process  served  on  the  corporation  for  tbe  appointment  of  a  receiver, 
where  service  of  snch  process  is  denied,  under  Laws  1883,  c.  878,  {  1,  conferring  on 
the  supreme  court  the  power  to  appoint  such  receiver  in  an  action  for  that  purpoae, 
and  providing  that  "any  order  appointing  a  receiver  otherwise  shall  be  void.  * 

Appeal  from  special  term.  New  York  county.     • 

Action  by  Richard  A.  Springs,  receiver  of  the  I.  Herrman  Manufacturing 
Company,  against  the  Bowery  National  Bank.  From  a  judgment  for  plain- 
tiff, defendant  appeals.    Reversed. 

Argued  before  Van  Brunt,  F.  J.,  and  O'Briek  and  Inoraham,  JJ. 

James  R.  Marvin,  for  appellant.     William  W.  Jenk*,  for  respondent. 
« 

Per  Curiam.  The  complaint  alleged  that  by  an  order  of  the  supreme 
court,  made  at  a  special  term  thereof,  held  on  the  16th  December,  1890,  be- 
fore justice  GEonoE  P.  Andrews,  the  plaintift  was  duly  appointed  receiver 
of  the  property  and  effects  of  the  I.  Herman  Manufacturing  Company.  Tbe 
defendant,  in  answering  this  allegation,  alleged,  on  information  and  belief, 
that  the  court  in  whicli  said  action  was  brought  never  acquired  jurisdiction 
of  Said  corporation,  or  had  power  or  jurisdiction  to  render  or  make  any  judg- 
ment or  order  therein,  or  to  make  the  order  appointing  the  receiver  men- 
tioned in  said  complaint,  and  that  said  order  and  the  judgment  rendered  in 
said  action  were  without  jurisdiction,  and  void.  The  plainliCF,  to  support  tbe 
allegation  of  the  complaint,  put  in  evidence  the  order  appointing  the  plaintiff 
receiver,  made  in  tbe  action  of  Walter  Kenzie  v.  Herman  Manufg  Co.,  and 
filed  December  16,  1890.  We  find  no  evidence  of  any  action  commenced,  in 
which  this  order  was  entered,  or  that  the  court  by  service  of  process  ever  ac- 
quired any  jurisdiction  over  the  corporation ;  and  we  think  that  in  the  face  of 
this  dehial  of  the  answer  the  order  was  not  Rufflcient  to  prove  the  appoint- 
ment of  tbe  plaintiff  as  receiver  of  the  corporation.  By  section  1  of  chapter 
378  of  the  Laws  of  1883,  authority  is  conferred  upon  the  supreme  court  to 
appoint  receivers  of  domestic  corporations;  and  It  is  there  provided  that  "any 
order  appointing  a  receiver  otherwise  shall  be  void."    And  it  was  necessary 
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to  prove  the  commencement  of  an  action,  and  that  the  coart  obtained  Juris- 
diction  over  the  corporation,  as  provided  in  Uiat  section  of  the  statute  before 
cited,  to  sustain  the  allegation  that  tlie  plaintiff  was  duly  appointed  receiver. 
The  judgment  must  tlierefore  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  appellant,  to  abide  event. 

Bank  of  Pittsbitbqh  v.  Mubpbt. 
{Supreme  Court,  Oenerai  Term,  Mrtt  DepartmeTO.    April  14^  1893.) 
Discovert— EzAHtiTATioN  befokb  Triai,— Atfidavit. 

An  affidavit  made  by  the  derk  of  plaintUTs  attorney  is  not  snffioient  to  Justify 
an  order  for  the  ezamlnatioa  of  defendant  before  trial,  where  It  is  not  shown  that 
the  faots  therein  were  within  the  personal  knowledge  of  the  clerk  or  attorney,  and< 
no  reason  is  given  why  they  were  not  furnished  by  plaintiff. 

Appeal  from  special  term.  New  York  conntj. 

Action  by  the  Bank  of  Pittsburgh  a^cainst  Charles  C.  Murphy  on  aa  ao- 
oeptanca  of  a  bill  of  exchange.  From  an  order  denying  a  motion  to  vacate 
an  order  for  defendant's  examination  before  trial,  defendant  appeals.  Re- 
versed. 

Argned  before  Van  Brunt,  P.  J.,  and  O'Bsirar,  J. 

CarringUm  A  Bmeraon,  for  appellant.  B.  D.  StiUman  and  F.  A.  Ward, 
for  respondent. 

Feb  Curiau.  The  order  for  the  examination  of  the  defendant  before  trial 
was  made  upon  the  afiSdavlt  of  the  clerk  of  the  plaintifC's  attorney.  Neither 
the  complaint  nor  the  affidavits  specify  any  facts  or  circumstances  showing 
the  necessity  or  materiality  of  the  examination  which  is  required  by  section 
872  of  the  Code  and  rule  83  of  the  rules  of  practice.  If,  however,  we  regard 
the  affidavit  as  formally  correct,  the  objection,  based  upon  the  circumstance 
that  it  is  made  by  the  clerk  of  the  plaintiff's  attorney,  who  is  not  shown  to 
liave  been  cognizant  of  the  necessary  facts  or  circumstances,  we  regard  aa 
fatal.  The  Code  requires  that  the  necessary  facts  should  be  presented  by  aiB- 
davit:  and  this  would  be  a  useless  formality  if,  by  mere  formal  averments, 
any  person,  whether  acquainted  with  the  facts  or  not,  could  make  the  same 
and  use  it  as  the  basis  for  an  application  of  this  character.  Where  the  plain- 
tiff himself,  who  is  presumed  to  have  some  knowledge  of  the  fact,  or,  in  the 
case  of  a  corporation,  its  officers,  do  not  make  the  affidavit,  some  reason  should 
be  furnished  for  the  absence  of  a  statement  of  the  knowledge  possessed  by 
them,  or  a  statement  thrit  the  facts  sought  to  t>e  obtained  by  the  examination 
are  not  within  their  knowledge  or  accessible.  In  other  words,  what  the 
court  requires  is  the  best  or  legal  evidence  of  the  facts  essential  to  justify  the 
order.  The  criticism  upon  the  affidavit  of  an  attorney  iu  the  case  of  Tim  v. 
Sntith.  93  N.  Y.  91,  is  applicable  here.  Such  an  affiant  does  not  necessarily 
have  knowledge  of,  and  cannot  be  presumed  to  Icnow,  the  several  facts  at- 
tempted to  be  established  by  his  affidavit  in  this  case.  Their  existence  de- 
pends, not  only  upon  the  official  action  of  several  persons  acting  independ- 
ently of  each  other,  but  also  upon  the  legal  sufficiency  of  the  papers  upon 
which  their  action  was  based.  It  is  difficult  to  see  how  an  attorney  can  ac- 
quire such  knowledge  of  the  several  facts  required  to  be  proved  on  this  mo- 
tion as  entitles  him  to  give  legal  evidence  of  them.  Here  the  affidavit  fails 
to  show  what  knowledge  the  plaintiff's  officers  have  about  the  cause  of  ac- 
tion; nor  is  there  anything  therein  to  indicate  that  the  attorney,  or  the  de- 
ponent, his  clerk,  ever  made  any  inquiry  of  the  bank's  officers  upon  that  sub- 
ject. iiVe  think,  therefore,  that  the  affidavit  was  clearly  insufficient  to  justify 
the  order,  and  it  should  be  reversed,  with  910  costs  and  disburseuents. 
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English  v.  Sill  et  ai. 
(Supreme  Court,  Oeneral  Term,  lyth  Department.    March,  1893.) 

L  IlaoHANios'  L1BR8 — AssiomniiT  bbvorb  Fiuno — Ensor. 

C.,  a  contractor  for  the  carpenter  work  on  S.'8  house,  after  performing  bis  con- 
tract, verified  the  required  notice  of  Uen  for  the  amount  claimed  b^  him  to  be  due, 
and  assif^ed  to  plaintiff  all  his  right,  Utle,  and  interest  in  the  "lien  filed  by  me, 
*  *  *  said  Uen  being  filed  by  me  as  contractor, "  and  two  days  thereafter  filed 
the  lien,  with  a  notice  of  the  assignment  attached.  Meld  that,  no  lien  being  in  ex- 
istence at  the  time  of  the  assignment,  it  passed  only  the  right  to  acquire  a  lien. 

X  8iJIE— CONBIDBRATION— FBECBDENT  1>BBT. 

Buch  assignment  being  made  for  oolleotion,  the  arails  to  be  applied  in  payment 
of  an  antecedent  debt  due  from  O.  to  plaintift,  the  oonrt  erred  in  refusing  to  find 
that  plaintiff  did  not  part  with  anything  of  value  in  consideration  of  the  assign- 
ment. 
S.  Samb— Priobitt. 

Defendant,  a  subcontractor  nnder  C,  filed  his  Uen  for  work  and  materials  the 
same  day  plaintifTs  lien  and  assignment  were  filed,  but  several  howra  thereafter. 
Heid,  that  defendant's  Uen  must  take  precedence,  plaintiff  havidg  acquired  no 

freater  rights  than  those  of  his  assignor;  Laws   1885,  o.  343,  §  20,  providing  that 
the  court,  in  the  judgment,  shall  direct  the  amount  due  subcontractors  and  work- 
men to  be  paid  out  of  the  proceeds  of  sales  in  their  order  of  priority  herein  pro- 
vided before  any  part  of  such  proceeds  are  paid  to  the  contractor;"  and  this  with- 
out reference  to  the  time  of  filing  the  ooDtraetor**  Uen. 
4.  Same — Kiohts  of  Assionbe. 

Where  a  portion  of  the  indebtedness  due  from  C.  to  plaintiff  was  for  materials 
which  went  into  the  premises  in  question,  which  might  have  been  made  the  subject 
of  a  subcontractor's  lien,  and  plaintiff  failed  to  file  any  such  lien,  but  reUed  on  his 
assignment,  he  must  stand  in  the  place  of  his  assignor,  and  is  entitled  only  to  what 
the  assignor  would  have  received  had  no  assignment  been  made. 

Appeal  from  Erie  county  court. 

Action  by  William  M.  English  against  Henry  S.  Sill  and  James  H.  Lee  and 
others.  From  a  judgment  in  favor  of  plaintiff,  entered  on  ttie  findings  and 
decision  of  the  court  in  an  action  to  foreclose  a  mechanic's  lien,  defend- 
ants James  H.  Lee  and  others,  composing  the  firm  of  Lee,  Holland  So  Co., 
iippeal.     Reversed. 

Argued  before  Dwioht,  P.  J.,  and  Magohber  and  Lewis,  JJ. 

/.  2.  Romer,  for  appellants.    P.  0.  Peck,  for  respondent. 

DwiQHT,  P.  J.  The  controversy  is  between  a  subcontractor  and  an  assignee 
jot  the  contractor  as  to  the  superiority  of  their  respective  liens  on  a  fund  paid 
into  court  by  the  owner  of  the  property  against  which  the  liens  were  filed. 
One  Catton  was  the  contractor  to  do  the  carpenter  work  of  a  house  to  be 
erected  by  the  defendant  Sill.  The  contract  was  substantially  performed, 
and  there  was  unpaid  to  the  contractor  thereon,  on  the  1st  day  of  February, 
1890,  the  sum  of  S430.13.  On  that  day  Catton  made  and  verified  the  required 
notice  of  lien  for  the  sum  of  $595,  which  was  the  amount  claimed  by  him  to 
be  unpaid  on  the  contract;  and  on  the  same  day,  February  1st,  and  before  the 
notice  was  filed,  or  lien  acquired,  executed,  acknowledged,  and  delivered  to 
the  plaintiff  an  instrument  which  purported  to  assign  to  the  plaintiff  "all  my 
This]  right,  title,  and  interest  in  and  to  a  certain  mechanic's  lien  filed  by  me 
in  Erie  county  clerk's  office  on  the  3d  day  of  February,  1890;  said  lien  being 
filed  by  me  as  contractor,  for  the  sum  of  $595,  due  from  Henry  S.  Sill,  of." 
etc.  The  explanation  given  of  the  fact  that  the  assignment  anticipateti  the 
filing  of  the  lien  by  two  days  is  that  the  1st  day  of  February  was  Saturday, 
and  that  the  clerk's  office  was  closed  from  the  noon  of  that  day  until  Mon- 
day murning;  but  the  fact  remains  that  no  lien  existed  at  the  time  the  as- 
signment was  made,  and,  therefore,  all  that  passed  by  the  assignment  was 
the  right  of  Catton  to  acquire  a  lien  thereafter.  Catton 's  notice  of  lien  was 
actually  filed,  with  the  assignment  attached,  at  9  o'clock  a.  m.  of  February 
2i,    The  assignment  purports  to  have  been  made  in  consideration  of  a  present 


Digitized  by CaOOQlC 


Super.  CtN.Y.]  boebm  v.  lies.  677 

payment  of  raoney,  but  such  was  not  the  case;  the  claim  was  in  fact  assigned 
to  the  plaintiff  for  collection,  the  avails  to  be  applied  only  as  collected  in  pay- 
ment of  an  antecedent  debt  due  from  Catton  to  the  plaintiff.  This  is  tb« 
precise  effect  of  the  plaintiff's  own  testimony,  reiterated  several  times. 
Tliere  is  no  evidence  to  the  contrary,  and  the  defendant's  exception  to  tlie  re- 
fusal of  the  court  to  find  in  accordance  therewith,  viz.,  that  the  plaintiff  did 
not  part  with  anything  of  value  in  consideration  of  the  assignment,  was 
well  taken. 

The  defendants  Lee,  Holland  &  Co.  were  subcontractors,  under  a  contract 
with  Catton  to  furnish  doors,  sash,  and  other  wood  worl(,  and  did  furnish  such 
work  and  materials  to  the  amount  of  $842,  which  remained  unpaid  on  the  3d 
day  of  February,  1890,  and  on  that  day,  at  2:15  F.  M.,  they  duly  filed  their 
notice  of  lien  for  that  amount.  We  can  have  no  doubt  tnat  the  last-men- 
tioned lien  was  superior  to  that  of  the  plaintiff.  It  is  impossible  that  the 
plaintiff,  as  assignee  of  Catton,  should  acquire  any  greater  rights  than  those 
of  his  assignor.  And  the  lien  of  the  latter  is  expressly  postponed  to  that  of 
I^e,  Holland  &,  Co.  by  the  terms  of  the  statute,  (Laws  1885,  c.  842,  §  20,) 
which,  after  defining  who  are  subcuntractors,  provides  that  "the  court,  in 
the  judgment,  shall  direct  the  amount  due  subcontractors  and  workmen  to 
be  paid  out  of  the  proceeds  of  sales  in  their  order  of  priority  herein  provided, 
before  any  part  of  such  proceeds  are  paid  to  the  contractor;"  and  this  is  with- 
out reference  to  the  time  of  filing  the  contractor's  notice  of  lien.  It  seems 
that  a  portion  of  the  indebtedness  due  from  Catton  to  the  plaintiff  was  for 
materials  which  went  into  the  building  on  the  premises  in  question;  and,  so  far 
as  that  was  the  case,  the  plaintiff  was  probably  a  subcontractor,  and,  if  he  had 
filed  notice  of  lien  as  such,  then,  as  between  himself  and  Lee,  Holland  &  Co., 
the  question  of  superiority  of  lien  would  have  depended  on  the  priority  in 
filing  their  respective  notices.  But  he  did  not  file  a  lien  as  subcontractor, 
but  relies  upon  his  assignment  of  Catton's  lien  (or  right  to  acquire  a  lien)  as 
contractor.  Doing  so,  lie  must  stand  in  the  place  of  his  assignor,  and  be  con- 
tent to  take  what  the  statute  would  give  to  the^  latter  if  no  assignment  had 
been  made.  He  had  no  claim  to  the  position  of  a  "baiia  fide  purchaser  for 
value."  He  neither  paid  nor  surrendered  anything  of  value  in  consideratiun 
of  the  assignment.  His  own  statement  is  that  he  took  the  claim  t«>  collect, 
and  apply  the  avails,  as  collected,  in  payment  of  the  debt  due  to  him.  No 
one  questions  the  good  faith,  in  the  general  sense,  of  this  transfer;  but  it  is 
familiar  law  that  a  transfer  made  upon  such  a  consideration  is  not  a  transfer 
"for  value"  in  such  sense  as  to  prevail  over  the  equities  of  third  persons 
against  the  transferrer.  Here  the  subcontractors,  l.ee,  Holland  &  Co.,  were, 
by  the  statute,  entitled  to  priority  over  the  contractor  Catton,  though  the 
notice  of  lien  of  the  latter  was  filed  some  hours  before  that  of  the  former,  and 
the  plaintiff,  as  assignee  of  the  contractor,  was  subject  to  the  same  equities  in 
favor  of  the  subcontractors  as  tliose  which  affected  liis  assignor.  Upon  this 
ground  alone,  without  considering  others  suggested,  we  are  clearly  of  the 
opinion  that  the  learned  county  court  erred  in  awarding  the  superiority  of 
lien  to  the  plaintiff.  The  judgment  appealed  from  should  be  reversed,  and 
a  new  trial  granted.  Judgment  of  the  county  court  of  Erie  county,  appealed 
from,  reversed,  with  costs  to  the  appellants  to  abide  the  final  award  of  ooats. 

All  concur. 


BoEBH  V.  Lies  et  al. 
\Super1or  Cmtirt  of  New  York  CUv,  General  Term.    April  14, 1892.) 

1.  Fabol  BvmsNCK  to  Vakt  Contract. 

When  a  written  agreement  to  purchase  stock  mentions  no  time  for  performanca, 
the  law  implies  ttiat  it  is  to  be  performed  within  a  refwonable  time,  and  eztrinaio 
testimony  u  not  admissible  to  rebut  tills  impUoation. 
v.l8N.Y.s.no.7 — 37 
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S.  Triat— RiOHT  TO  Open. 

In  an  action  to  recover  on  a  isontraot  for  the  pnrchaM  of  stock,  defendants,  as 
a  first  defense,  denied  that  the  complaint  contained  a  true  copy  of  the  originail 
agreement,  and,  as  a  further  defense,  alleged  that  they  wore  Induced  to  si^n  the 
coDtraot  tnrongb  the  fraudulent  representations  of  the  plaintlS.  Held  that,  while 
the  first  defense  raised  no  issue,  defendants  were  not  entitled,  in  the  absence  of  a 
positive  disclaimer  thereof,  to  the  privilege  of  opening  the  case. 

Appeal  from  special  term. 

Action  by  David  J.  Boehm  against  George  P.  lies  and  £mil  Seidenberg  to 
recover  npon  a  contract  for  the  purcliase  of  stock.  From  a  judgment  for 
plaintiff,  and  an  order  denying  a  motion  for  a  new  trial,  defendants  appeaL 
Affirmed. 

Argued  before  DuoRO  and  GiLDERaLEEVE,  .TJ. 

Wise  <£-  LtchUn-ttein,  for  appellants.    Leavitt  A  Keith,  for  respondent. 

DtTORO.  J.  Tiiis  is  an  appeal  by  the  defendants  from  a  judgment  and  an 
order  denying  a  motion  for  a  new  trial.  The  plaintiff's  claim  was  based  npon 
a  written  agreement.  In  the  following  terms,  signed  by  the  parties  to  this  ac- 
tion: 

"New  York,  Jan.  9,  1888. 

"In  considemtion  of  one  dollar  to  each  another,  in  hand  paid,  David  J. 
Boehm  and  George  P.  Lies  &,  Co.  agree  to  the  following:  Tliat  said  David  J. 
Boelim  hereby  agrees  to  deliver  to  said  George  P.  Lies  &  Co.  two  hundred  and 
fifty  shares  of  slock  of  the  North  American  Cigar  Machinery  Co..  at  the  rate 
of  thirty  dollars  per  share,  and  said  George  P.  Lies  &  Co.  agree  to  accept  from 
said  D.  J.  Boehm  said  above-mentioned  shares  of  stock,  and  pay  to  said 
Boelim  the  sum  of  seven  thousand  five  hnndred  dollars  fur  the  two  bandred 
and  fifty  shares  of  said  stock.  D.  J.  BoBiiit. 

"Geo.  p.  Lies  &  Co." 

Having  w'.thin  a  reasonable  lime  tendered  to  the  defendants  the  stock  re- 
ferred to  in  tlie  agreement,  the  plainiiff  demanded  payment  therefor,  and, 
npon  its  refusal,  brought  tlMS  action.  The  defendants,  for  a  first  defense, 
denied  that  the  copy  agreement  set  forth  in  the  complaint  is  a  truthful  or  ac- 
curate copy  of  the  original  ayireement,  and,  for  a  further  defensei  alleged  that 
they  were  induced  to  sign  the  contract  through  the  fraudulent  representa- 
tions of  the  plaintiff;  and  by  a  reliance  upon  an  oral  contemporaneous 
agreement,  whereby  it  was  agreed  that  no  time  for  the  delivery  of  the  stock 
should  be  specified,  and  that  the  defendants  should  be  under  no  obligation 
to  accept  or  pay  for  the  stock  until  the  machines  should  prove  perfectly 
practical  and  thoroughly  suited  to  do  the  work  and  effect  the  saving  claimed 
for  it  by  the  plaintiff.  Upon  the  trial  the  defendants  claimed  the  right  to 
open  the  case  to  the  jury,  and  excepted  to  the  denial  of  their  claim.  The 
first  defense  contained  in  the  answer  is  a  denial  that  the  agreement  set 
forth  in  tlie  complaint  is  a  truthful  and  accurate  copy  of  the  original  con- 
tract. This  denial  raised  no  issue.  It  does  not,  however,  lie  with  the  de- 
fendants to  claim  that  this  IS  so.  The  court  took  their  action  in  interpos- 
ing it  to  have  been  in  good  faith,  accepted  their  claim  or  representation 
that  the  matter  set  forth,  if  true,  constituted  a  good  defense,  and  proceeded 
with  the  trial  accordingly.  In  the  absence  of  a  clear  and  positive  disclaimer 
of  this  matter  as  a  defense,  they  cannot  be  heard  to  complain,  because  the 
court,  in  disposing  of  their  motion,  accepted  their  view  of  its  sufficiency.  To 
hold  otherwise  would  be  to  permit  a  defendant,  who  has  interposed  a  frivo- 
lous answer,  to  gain  an  advantage  thereby.  If  the  court  was  misled,  it  was 
through  the  defendants'  action.  « 

The  main  question  in  this  case  is  presented  by  the  claim  that  the  agreement 
of  January  9th  was  partly  oral  and  partly  written.  The  oral  part  it  is  claimed 
was,  in  effect,  that  the  plaintiff  should  not  compel  an  acceptance  of  the  stock 
until  the  machines  should  prove  perfect  and  practical.    I  will  assume  tha£ 


Digitized  by CaOOQlC 


Super.  Ct  N.  Y.]  boehu  v.  lies.  679 

tbe  defendants  ofCered  evidence  tending  to  establish  the  oral  part  of  the  al- 
leged agreement.  It  seems  to  me  that  if  the  defendants  are  permitted  to  show 
an  oral  agreement  providing  for  the  time  of  payment  to  be  otherwise  than 
within  a  reasonable  time,  they  would  vary  tbe  terms  of  the  written  contract. 
The  written  agreement  bad  a  settled  legal  meaning  as  to  time  of  perform- 
ance, and  this  meaning,  it  must  be  presumed,  was  known  to  the  parties  and 
considered  in  tbe  making  of  the  contract.  The  law  implies  as  effectually  as 
though  it  appeared  in  express  terms  tliat  performance  was  to  be  made  within 
a  reasonable  time,  and  the  implication  cannot  be  rebutted  by  extrinsic  testi- 
mony going  to  fix  a  definite  term,  because  this  varies  tbe  contract.  2  Pars. 
Cent.  p.  794;  Atioood  v.  Cobb,  16  Pick.  227.  Thus,  also,  a  written  promise 
to  pay  money,  no  time  being  expressed,  means  a  promise  to  pay  it  on  demand, 
and  evidence  that  payment  at  a  future  day  was  intended  is  not  admissible. 
2  Pars.  Cent.  p.  552.  The  general  rule  which  excludes  parol  evidence,  wbea 
offered  to  contradictor  vary  tbe  terms  or  legal  import  of  a  written  agreement, 
is  well  settled.  It  has  exceptions,  and  among  them,  claimed  as  pertinent, 
that  the  promisor  may  show  that  the  instrument  sned  upon  was  executed  in 
part  performance  of  an  entirely  oral  agreement;  that  the  rule  has  no  applica- 
tion to  collateral  undertakings.  Bngelhom  v.  ReiUinger,  122  N.  Y,  76, 
25  N.  E.  Rep.  297;  EighmU  v.  Taylor,  98  N.  Y.  288.  "The  writings  which 
are  protected  from  the  effect  of  contemporaneous  stipulations  are  those  con- 
taining the  terms  of  a  contract  between  tbe  parties,  and  designed  to  be  the 
repository  and  evidence  of  their  final  intention.  If,  upon  inspection  and 
study  of  the  writing,  read,  it  may  be.  in  the  light  of  surrounding  clrcnm- 
stances  in  order  to  its  proper  understanding  and  interpretation,  it  appears  to 
contain  the  engagement  of  the  parties,  and  to  define  the  object  and  measure 
the  extent  of  such  engagement,  it  constitutes  tlie  contract  between  them,  and 
is  presumed  to  contain  the  whole  of  tbe  contract.  i>  *  *  When  the  writ- 
ing does  not  purport  to  disclose  tbe  contract  or  cover  it;  when,  in  view  of  its 
language,  read  in  connection  with  attendant  facts,  it  seems  not  designed  as  a 
written  statement  of  an  agreement,  but  merely  as  an  execution  of  some  part 
or  detail  of  an  unexpressed  contract;  when  it  purports  only  to  state  one  side 
of  an  agreement  merely,  and  is  the  act  of  one  of  the  parties  only  in  the  per- 
formance of  this  promise, — in  these  and  the  like  cases  tbe  exceptions  may 
properly  apply,  and  the  oral  agreement  be  shown." 

Examining  the  character  of  the  writing,  and  reading  it  in  the  light  of  the 
purpose  of  the  makers  and  the  surroundings,  we  must  determine  whether  this 
case  falls  within  tbe  exception.  Here  is  a  complete  agreement.  It  covers 
the  obligations  and  duties  of  both  parties,  and  it  leaves  nothing  unprovided 
for.  If  it  is  to  be  contruUed  by  evidence  of  the  parol  stipulation  alleged  in 
tbe  answer,  its  legal  import  as  to  time  of  performance  will  be  varied,  it  will 
not  be,  as  the  law  Implies  from  the  writing,  a  contract  to  be  performed  within 
a  reasonable  time,  but  one  to  be  perform^  when  the  machines  are  perfected, 
etc.  I  think  tbe  defendants  sought  to  vary  by  oral  evidence  a  written  con- 
tract, and  this  the  court  properly  refused  to  permit.  All  of  the  defendants' 
exceptions  to  rulings  upon  the  admissibility  of  evidence,  and  to  the  charge 
and  refusals  to  charge,  have  been  carefully  examined,  and  none  of  merit  dU- 
covered.  Tbe  charge  presented  the  questions  in  the  case  fully  and  fairly,  and, 
though  the  learned  chief  judge  stated  to  tbe  jury  his  opinion  as  to  certain  tes- 
timony, he  explained  to  them  that  they  were  the  Judges  of  the  facts,  and  were 
not  to  be  controlled  by  his  opinions. 

Tbe  judgment  and  order  ^ould  be  affirmed. 
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Paret  et  al.  t.  New  York  £i»  B.  Go. 
(Superior  Court  of  New  York  City,  General  Term.    April  U,  1893.) 

1.  Bmixext  Domain— Elbhbxts  or  Damaob. 

Two  species  of  damage,  arising  from  the  same  cause,  as  diminution  In  the  rental 
value  and  in  the  selling  price  of  property,  brought  about  by  the  erection  of  an 
elevated  railroad,  do  not  give  two  separate  causes  of  action. 
S.  Same— TiTLB  to  Damages — Ezbcctor  and  Devisee. 

The  right  of  action  for  injury  to  the  rental  value  of  real  property  is  a  personal 
asset,  accruing  to  the  owner  upon  the  happening  of  the  injury,  and  upon  the 
owner's  death  passes  to  his  personal  r^resentatives,  and  not  to  his  devisees. 
8.  Same— AOTioN  at  Law. 

In  New  York,  damages  for  depreciaUon  in  the  fee  or  selling  value  of  real  prop- 
erty cannot  be  recovered  in  a  common-law  action  for  money  only. 

Appeal  from  jury  term. 

Action  by  Caroline  Faret  and  others  against  the  New  York  Elevated  Rail- 
road Company  to  recover  damages  to  real  property,  caused  by  the  erection 
and  maintenance  of  tite  railroad.  From  a  judgment  for  the  plaintifFs,  en- 
tered  on  the  verdict  of  a  jary,  and  from  an  order  denying  defendant's  motion 
for  judgment  in  its  favor  on  the  verdict,  defendant  appeals.  Judgment  set 
aside. 

Argued  liefore  Sedowioe,  G.  J.,  and  Dvqbo  and  GirDEBSLEEVB,  J.T. 

Davies  A  Kapdllo,  {Brainard  Toilet,  of  counsel,)  for  appellant.  TalcoU 
4&  Meyer,  for  respondents. 

GiLDERSLERTE,  J.  The  defendant  constructed  an  elevated  railroad  in  the 
-street  in  front  of  premises  No.  405  Greenwich  street,  in  the  city  of  New 
York,  in  1870;  and  soon  after  it  commenced  the  operation  of  said  rcMd,  which 
4ias  ever  since  continued.  The  plaintiffs  here  seek  to  recover  damages  to  the 
premises  in  question,  caused  by  the  maintenance  and  occupation  of  said  ele- 
vated railroad.  Hester  Paret,  the  mother  of  the  plaintiffs,  held  the  premises 
as  life  tenant  until  December  20,  1882,  when  she  died.  It  will  be  assumed 
4hat  the  plaintiffs  owned  the  fee  to  the  premises  during  the  life  tenancy  of 
Hester  Paret.  Subsequent  to  the  death  of  Hester  Paret,  and  on  October  4, 
1883,  the  plaintiffs  sold  and  conveyed  the  premises;  and  on  July  19,  1884, 
they  commenced  this  action.  No  executor  or  administnitor  of  Hester  Paret 
was  joined  in  the  action,  and°  the  trial  court  held  that  the  plaintiffs,  in  their 
capacity  of  next  of  kin,  were  entitled  to  recover  damages  sustained  by  Hes- 
ter Paret  in  her  lifetime.  The  plaintiffs'  claim  herein  was  (1)  for  loss  of 
rental  value  of  the  premises  from  the  time  defendant's  railroad  was  con- 
structed to°  October  4,  1883,  the  date  when  plaintiffs  sold  the  premises;  and 
(2)  for  the  loss  sustained  in  a  sale  of  the  premises  on  October  4,  1883,  in  a 
depreciated  condition,  at  a  reduced  price,  by  reason  of  the  wrongful  acts  of 
the  defendant  In  constructing  and  operating  its  railroad  in  front  of  said 
premises.  Although  the  complaint  purports  to  set  forth  two  causes  of  action, 
the  second  alleged  cause  of  action  (being  the  second  claim  above  mentioned) 
is  nothing  more  than  the  statement  of  a  separate  item  of  damages  claimed  to 
have  resulted  from  the  same  wrongful  acts  of  the  defendant,  which  formed 
the  basis  of  the  first  cause  of  action.  Two  species  of  damage,  resulting 
from  the  same  act,  do  not  give  two  separate  causes  of  action.  Trask  v.  Rail- 
road Co.,  2  Allen,  331;  Van  Leuven  ▼.  Lyke,  1  N.  Y.  517;  Hotne  v.  Peck- 
ham,  6  How.  Pr.  229.  This  view  was  evidently  taken  by  the  learned  trial 
judge.  In  his  charge  to  the  jury,  he  said:  "Now,  there  are  two  elements  of 
damage  which  have  been  presented  to  you  in  this  case.  One  is  the  diminu- 
tion of  rental  value,  and  the  other  is  the  diminution  of  the  proper  price, 
which,  the  plaintiffs  claim,  would  have  been  got  at  a  sale  for  the  tee  of  the 
property,  but  for  the  interposition  of  the  elevated  railroad."  Against  the 
prute;>t  of  the  defendant  the  trial  judge  instructed  the  jury  to  award  to  the 


Digitized  by CaOOQlC 


Super.  CtN.Y.]   pabbt  v.  mbw  york  el.  b.  co.  681 

plaintiff  damages  for  "such  loss  of  fee  value  of  the  property  which  they  sold 
as  was  caused  by  the  wrongdoing  of  the  elevated  raUway  in  this  case."  In 
the  charge  to  the  jury,  no  mention  was  made  of  two  causes  of  action.  On 
account  of  the  statute  of  limitations  the  plaintiffs'  recovery  of  rental  dam- 
ages was  limited  to  the  period  between  July  19,  1878,  and  October  4,  1883> 
the  time  of  the  sale  or  the  premises  by  the  plaintiff.  The  jui^  was  in- 
structed to  render  a  general  verdict,  and  to  make,  in  their  discretion,  ceitiiia 
sugi^ested  special  findings,  as  follows:  "The  jury  are  to  find  what  are  the 
damages,  if  any,  caused  by  defendant's   railroad,  subdivided  as   follows: 

(1)  For  the  period  from  July  19. 1878,  to  December  20.  1882,  with  interest, 
if  allowed,  from  July  19, 1884.  to  date;  the  interest  to  be  stated  separately. 

(2)  For  the  period  from  December  20,  1882,  to  October  4,  1883,  with  inter- 
est; if  allowed,  from  July  19,  1884,  to  date;  the  interest  to  be  stated  sepa- 
rately. (3)  The  amount  of  loss,  if  any,  to  the  fee  value  by  the  sale  of  Oc- 
tober 4.  1883,  with  interest  from  July  19,  1884,  to  date,  it  allowed;  the  in- 
terest to  be  stated  separately.  (4)  General  verdict  to  be  the  aggregate  of  the 
atwve."  The  jury,  after  deliberation,  rendered  the  following  verdict.  In 
writing:  "The  jury  make  answer  to  the  special  questions  submitted  to  them 
as  follows:  (1)  For  the  period  from  July  19, 1878.  to  December  20, 1882.  wilb 
interest,  if  allowed,  from  July  19.  1884,  to  date,— the  interest  to  be  stated 
separately, — three  thousand  two  hundred  and  eight  dollars,  with  interest 
from  July  19,  1884,  to  date.  Sl,069.  (2)  For  the  period  from  December  20,. 
1882,  to  October  4,  1883,  with  interest,  if  allowed,  from  July  14.  1884,  to- 
date, — the  interest  to  be  stated  separately, — four  hundred  and  twenty-six 
dollars,  with  interest  from  July  19.  1884,  to  date,  <(142.  (3)  The  amount  ot 
loss,  if  any.  to  the  fee  value,  by  the  sale  on  October  4,  1883,  with  interest 
from  July  19, 1884,  to  date,  if  allowed, — the  interest  to  be  stateid  separately, — 
thirty-six  hundred  and  thirty-four  dollars,  with  interest  from  July  19,  1884. 
We  Irnve  not  allowed  any  damages  as  to  rental  value.  (4)  General  verdict 
to  be  the  aggregnte  of  the  above,  or  thirty-six  hundred  and  thirty-four  dol-- 
lars.  with  legal  interest  from  July  19,  1884;  total,  $4,845."  Counsel  for  de- 
fendant moved  upon  the  minutes  of  the  court,  and  upon  the  verdict  as  ren- 
dered, for  judgment  in  favor  of  the  defendant,  upon  the  ground  that  the 
verdict  being  against  the  plaintiff  upon  the  question  of  damages  to  rental- 
value,  and  damages  to  fee  value  not  being  recoverable  in  this  action,  the  de- 
fendant was  entitled  to  judgnif  nt.  This  motion  was  denied  and  exception 
taken.  On  this  verdict,  judgment  was  rendered,  awarding  the  plaintiff  the 
sum  of  85,333.83,  damages,  interest,  and  costs.  Subsequently  an  order  wa» 
entered,  denying  the  defendant's  motion  for  judgment,  which  order  is  before 
us  ou  appeal  in  connection  with  the  appeal  from  the  judgment. 

Section  1187  of  the  Code  of  Civil  Procedure  provides  as  follows:  "Where 
the  jury  find  a  general  verdict  the  court  may  instruct  it  to  And.  also,  specially^ 
upon  one  or  more  questions  of  fact,  stated  in  writing.  The  special  verdict 
or  special  finding  must  be  in  writing,  and  it  must  be  filed  with  the  clerk.. 
and  entered  in  the  minutes."  The  submission  of  the  foregoing  special  ques- 
tions seems  to  have  been  fully  authorized,  and  the  practice  pursued  by  the 
learned  trial  judge  perfectly  regular.  Section  1188  of  the  Code  provides  that 
"where  a  special  finding  is  inconsistent  with  the  general  verdict,  the  former 
controls  the  latter,  and  the  court  must  render  judgment  accordingly."  If,  in 
the  finding  of  a  jury,  special  matter  follows  or  is  followed  by  general  mntter, 
the  verdict  will  be  judged  according  to  the  special  mntter.  FrancfiierCi  v. 
Henriques,  6  Abb.  Pr.  (N.  S.)  251.  The  verdict  herein  was  a  iieneral  one.  In 
favor  of  the  plaintiff,  and  was  controlling,  except  so  far  as  the  special  find- 
ings were  inconsistent  with  it.  Code,  §  1188;  Trust  Co.  v.  Harris,\h  N.  Y. 
Super.  Ct.  75.  The  special  findings  herein  were  inconsistent  with  the  gen- 
eral  verdict,  and  legally  required  the  entry  of  a  judgment  in  favor  of  the  de- 
fendant.   Upon  the  foregoing  -findings,  as  rendered  by  the  jury,  it  became 
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the  duty  of  the  court  to  direct  the  entrj  of  judgment  in  favor  of  the  defend- 
ant. Code,  §§  1188, 1189;  Trust  Co.  v.  Harris,  supra;  Dempsey  v.  Mayor, 
10  Daly.  417. 

The  plaintiffs  have  no  personal  right  of  action  for  damages  sustained  by 
their  mother,  Hester  Paret,  in  her  lifetime;  and  tlie  trial  judge  erred  In  hold- 
ing that  the  plaintiffs,  in  their  capacity  of  next  of  Icin,  were  entitled  to  re- 
cover such  damages.  The  devisee  does  not  acquire  by  the  devise  the  right  to 
recover  for  injury  to  the  rental  value  of  real  estate,  which  happened  prior  to 
tlie  passing  of  title  ander  the  devise.  The  right  of  action  is  a  personal  asset, 
Hccruing  to  the  owner  upod  the  happening  of  the  injury.  The  executors  or 
ttdministraturs  of  Hester  Paret  were  entitled  to  recover  the  damages  sustained 
dui;ing  her  lifetime,  and  to  enforce  their  payment  by  action,  If  necessary,  as 
part  &t  the  estate  to  be  administered  by  them.  The  plaintiffs  were  witiiout 
authority  to  maintain  a  suit  for  the  recovery  of  such  damages,  while  the 
right  of  action  therefor  was  vested  in  the  executors  or  administrators,  '  €hrta- 
tvold  V.  Railway  Co.,  122  N.  Y  102,  25  N.  E.  Rep.  831;  Shepard  v.  Ratltoay 
Co.,  117  N.  Y.  442,  28  N.  E.  Rep.  80.  The  most  that  tlie  plaintiffs  herein 
would  be  entitled  to  recover  for  damages  to  the  rental  value  would  be  such 
loss  as  was  sustained  by  reason  of  tlie  wrongful  acts  of  thedefendant  l)etween 
December  20,  1882,  the  date  of  Mrs.  Faroe's  death,  to  October  4.  1888,  the 
date  when  they  sold  the  property,— a  period  of  less  thai;  10  months.  But 
this  error  is  unimportant,  because  of  the  following  finding  of  the  jury:  "We 
have  not  allowed  any  damages  as  to  rental  value." 

The  second  alleged  cause  of  action,  constituting,  as  we  have  already  shown, 
not  an  additional  cause  of  action,  but  only  a  separate  item  of  damage,  pre- 
sents a  claim  for  loss  of  fee  or  selling  value,  which  cannot  be  recovered  in  a 
common-law  action  for  money  only.  Uline  v.  Railroad  Co.,  101  H.  Y.  98, 
4  N.  E.  Rep.  536;  Tollman  v.  Railway  Co.,  121  N.  Y.  119,  23  N.  E.  Rep. 
1134;  Pappenheim  v.  Railway  Co.,  (N.  Y.  App.)  28  N.  E.  Rep.  518.  In 
the  last-cited  case  the  rights  of  persons  in  the  situation  of  these  plaintiffs  is 
very  thoroughly  discussed.  The  court  of  appeals  (Pkokhau,  J.)  say  as  fol- 
lows: "I  have  thus  far  referred  to  the  case  of  the  vendee  for  the  purpose  of 
inquiring  what  rights  appertained  to  liim  as  the  present  owner  of  that  prop- 
erty. But  the  argument  in  favor  of  the  vendor,  who  owned  the  property 
when  the  road  was  built,  and  who  sold  his  land  in  a  depreciated  market, 
caused  by  the  wrongful  acts  of  the  defendants,  is  not,  to  my  mind,  very 
strong.  In  the  first  place,  he  had  his  right  of  action  to  recover  for  all  dam- 
ages caused  by  the  trespass  up  to  the  time  of  the  commencement  of  his  action ; 
and  the  subsequent  conveyance  of  the  land  would  not  in  any  way  affect  that 
right.  If  he  desired  to  restrain  its  further  continuance,  or  to  recover  for  tlie 
permanent  damage  caused,  he  could,  while  owner,  commence  and  maintain 
his  action  in  equity.  In  that  action  he  would  obtain  full  relief.  If  he  chose 
to  sell,  instead  of  using  the,  remedies  which  the  law  gives  him,  that  is  a  mat- 
ter, legally  speaking,  of  his  own  choice.  The  defendants  did  not  compel  or 
limit  or  restrain  such  sale.  Nothing  that  they  did  could  be  said  to  amount 
to  any  compulsion  by  them.  The  law  says  their  action  cannot  be  regarded 
as  a  permanent  trespass,  for  the  very  reason  that  it  is  unlawful,  and  the  law 
will  not  presume  that  an  unlawful  act  is  to  t>e  forever  continued.  His  citoice 
to  sell,  rather  than  avail  himself  of  the  remedy  given  him  by  the  law,  does 
not  furnish  him  with  a  cause  of  action  against  the  defendant,  to  reimburse 
him  for  the  loss  arising  because  of  the  presumption  he  has  indulged  in,  that 
the  trespass  would  be  continuous  and  unpaid  for.  He  has  chosen  to  regard 
the  trespass  in  a  light  opposite  to  that  in  which  the  law  regards  it,  and  the 
loss  which  lie  has  suffered  tliereby  is'  not  one  which  the  law  can  regard  as 
caused  by  the  defendants."  It  is  clear  that  the  alleged  loss  sustained  by  the 
plaintiffs  upon  the  sale  of  the  property  in  question  did  not  fall  witiiin  the 
legal  measure  of  damages  in  this  case.     As  to  the  only  claim  of  damages 
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upon  which  the  pliUotiffs  wen  entitled  to  recover,  the  Jary  found  against 
tliein,  and  the  daim  which  the  Jury  found  in  their  favor  the  law  declares  not 
to  be  within  the  legal  measure  of  damages.  This  situation  demanded  from 
the  trial  judge  the  direction  that  the  judgment  be  entered  upon  the  verdict 
in  favor  of  the  defendant.  This  the  learned  trial  judge  did  not  do.  For  the 
reasons  above  indicated,  the  order  denying  defendant's  motion  for  judgment 
in  its  favor  should  be  set  aside,  and  judgment  entered  for  tlie  defendant  upon 
the  verdict.    Xiie  appeal  from  the  judgment  Is  dismissed,  without  costs. 

We  do  not  overlook  the  fact  that  this  disposition  of  the  case  will  cause  the 
records  to  show  two  judgments  herein,  to  wit,  ttie  one  entere<I  upon  trial  in 
favor  of  the  plaintifis,  and  tlie  judgment  here  directed.  There  was  no  mo- 
tion before  the  trial  judge  by  tlie  defendant  to  set  aside  the  first  judgment. 
We  do  not  think  this  court  should  take  Hction  in  respect  to  that  judgment 
upon  its  own  motion,  but  deem  it  proper  to  say  that  this  decision  is  without 
prejudice  to  the  defendant  to  move  at  aspeciul  term  to  set  aside  snid  judg- 
ment. We  think  this  decision  should  be  without  costs,  since  it  occurs  that 
had  the  action  been  properly  tried,  and  an  intelligible  verdict  rendered,  a  re- 
covery for  past  damages,  covering  a  period  of  about  10  months,  to  wit,  from 
Deoember  20,  18U2.  to  October  4,  1883,  would  have  resulted. 

SuQBO,  J.  I  agree  with  my  associates  that  there  can  be  no  recovery  in 
this  action  for  damages,  other  than  those  to  rental  value  between  December 
20.  1882,  and  October  4,  1883.  The  judgment  should  therefore  be  reversed, 
and  a  new  trial  ordered,  with  costs  to  defendant,  to  abide  the  event.  The 
order  denying  defendant's  motion  for  judgment  upon  the  verdict  was  prop- 
erly made.  The  special  findings  were  inconsistent.  The  first  and  second 
allowed  damages  to  rental  value,  and  the  third  contained  a  statement  that  no 
damages  to  rental  value  had  been  allowed.  It  is  manifest  that  the  jury  did 
not  understand  the  questions  upon  which  they  passed.  The  verdict  is  con- 
clusive evidence  that  this  was  so.  The  verdict  contains  contradictory  stHte- 
ments,  and  should  not  have  been  accepted  by  the  court.  No  judgment  should 
have  been  ordered  upon  it. 


Tragman  et  ttx.  V.  Littlefield  et  uia. 
ICommum  Pleas  of  New  York  City  and  County,  General  Term.    April  4, 1892.) 

CASCK|J«t.TI0K  OF  COMTSAOT^FBAirD— UNDUB  InFLUEKOB. 

On  trial  of  an  action  by  a  client  against  an  attorney  to  set  aside,  on  the  ground 
of  fraud  and  undue  inflnence,  a  convejance  by  the  former  to  the  latter,  pending 
the  relation  between  them,  the  oourt  found  as  facts  that  such  conveyance  was  an 
absolute  transfer,  made  in  oonsideration  of  profossional  services  rendered  by  the 
attorney;  that  no  fraud  was  intended  by  either  party-,  that  the  attorney  used  nc 
tlireats  or  coercion  or  misrepreseuiation  to  the  client;  that  the  client  had  full 
knowledge  of  the  situation  and  value  of  the  property,  and  the  attorney  fully  ex- 
plained to  him  the  nature  and  value  of  the  services  rendered,  and  the  effect  of  the 
deed;  that  the  client  acted  freely  and  voluntarily;  and  that  a  subsequent  general 
and  absolute  release  by  the  client  to  the  attorney,  executed  in  presence  of  a  third 
person,  was  given  voluntarily,  without  fear  or  compulsion  or  the  use  of  deceit  or 
fraud  or  any  force,  and  with  fuU  knowledge  by  the  client  of  all  the  attorney's  deal- 
ings with  the  property.  Held  that,  on  these  findings,  a  judgment  for  plaintiff 
could  not  be  sustained  on  appeal. 

Appeal  from  equity  term. 

Action  by  Oiedrich  Tragman  and  Doris  Tragman  against  Frederick  M.  Lit- 
tlefield, to  whom  plaintiff  had  conveyed  certain  real  estate,  and  his  wile,  Ag- 
nes H.  Littlefield,  to  compel  a  reconveyance  of  part  of  said  real  estate,  and 
payment  over  of  the  proceeds  of  another  portion  thereof  sold  by  defendants, 
and  the  surrender  and  dischHrgeof  a  mortgage  of  a  portion  thereof  to  defend- 
ant Agnes  H.  Littlefield.  Defendants  appeal  from  so  much  of  a  judgment  in 
favor  of  plaintiffs  as  awarded  to  the  latter  the  proceeds  of  the  property  sold, 
and  directed  a  cancellation  of  the  mortgage.     Reversed. 

Argued  before  Daly,  C.  J.,  and  Bookstaver  and  Frtor,  JJ. 
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Frtdertek  M.  LittleJUHd,  ( Wm.  B.  Hornhlower,  of  counsel,)  ror  appellants. 
Bdtoard  H.  Moeran,  ( W.  J,  Leitch,  of  counsel,)  for  respondents. 

FnYOB,  J.  A  detail  of  the  complex  circumstances  recited  in  the  pleadings 
and  developed  by  the  findings  is  unnecessitry  lo  exhibit  the  reasons  of  our  de- 
cision; but  for  that  purpose  it  suffices  to  state  that,  in  substance  and  effect, 
the  action  is  by  a  client  agninsl  an  attorney,  on  the  ground  of  fraud  and  un- 
due influence,  to  set  aside  a  convej'ance  by  the  former  to  the  latter  pending 
the  relation  between  them.  The  appeal  is  before  us  on  the  judgment  roll 
alone,  and  hence  the  only  Inquiry  is  whether  the  judgment  can  stand  consist- 
ently with  the  facts  found.  If  the  contention  of  the  appellants  were  merely 
tliat  the  findings  of  fact  are  insufficient  to  sustain  the  conclusions  of  law. 
then,  in  the  absence  of  the  evidence,  we  should  presume  that  it  was  adequate 
to  authorize  inferences  of  fact  necessary  to  support  the  judgment.  But  the 
position  of  the  appellants  being  that  the  facts,  as  found,  negative  the  conclu- 
sions of  law,  it  follows  inevitably  that,  in  the  event  of  such  repugnancy,  we 
have  no  alternative  bnt  to  reverse  the  judgment.  The  test  propounded  by 
the  law  of  this  state  for  determining  the  validity  of  a  transaction  between 
client  and  attorney,  involving  adverse  interests,  is  as  well  established  as  it  is 
easy  of  application.  Because  of  the  fiduciary  relation  between  the  parties 
and  the  commanding  position  of  the  attorney,  any  dealing  between  them,  in 
which  tlie  interest  of  the  client  may  have  been  betrayed,  is  prima  faei« 
fraudulent  and  void;  but  the  presumption  is  provisional  only,  and  may  be 
overcome  by  contrary  proof.  The  burden  is  npon  the  attorney  to  adduce  such 
evidence.  But  what  is  the  evidence  that  will  thus  avail  to  repel  the  pre- 
sumption against  the  transaction,  and  re-establish  its  validity?  We  answer, 
such  proof  as  demonstrates  good  faith  and  fair  conduct  on  the  part  of  the  at- 
torney, and  free  volition  and  intelligent  action  on  the  part  of  the  client.  If 
the  attorney  be  guilty  of  no  fraud  or  undue  influence,  and  if  the  client,  com- 
prehending.clearly  the  circumstances  of  the  situation,  be  moved  only  by  the 
impulses  of  his  own  will,  the  transaction,  though  in  the  event  favorable  to 
the  attorney  and  unfavorable  to  the  client,  cannot  be  impugned,  even  in  a 
court  of  equity.  The  principle  is  abandantly  sustained  by  authority  and  illus- 
trated in  adjudged  cases.  WhiUhead  v.  Kennedy,  69  N.  Y.  462;  Haight  v. 
Moore,  37  N.  Y.  Super.  Ct.  161;  Mason  v.  Ring,  3  Abb.  Dec.  210:  Poit  v. 
Mason,  26  Hun,  187;  Hitchingi  v.  Van  Brunt,  38  N.  Y.  335,  342;  2'aylor 
v.  Bemiss,  110  U.  S.  42,  45.  3  Sup.  a.  Rep.  441;  Brook  v.  Barnes,  40  Barb. 
521;  Jennings  v.  McConnel,  17  111.  148;  Wharton  v.  Hamnwnd,  20  Fla.  934; 
NesUt  v.  Lockman,  34  N.  Y.  167;  Cotoee  v.  Cornell,  75  N.  Y.  91,  100.  In 
Brook  V.  Barnes,  supra,  an  annuity  by  a  client  to  an  attorney  was  sustained 
upon  proof  that  "all  was  fair,  and' that  the  client  acted  freely  and  under- 
standingly. "  Xote,  p.  536.  In  Post  v.  Mason,  supra,  a  legacy  to  a  lawyer 
was  upheld  upon  proof  that  "the  testaior  acted  with  full  knowledge  of  all 
the  surrounding  circumstances,  and  that  the  transaction  was  free  from  all 
fraud  and  undue  influence"  on  the  part  of  the  attorney.  In  Nesblt  v.Lock- 
man.  supra,  the  action  was  to  set  aside  a  gratuitous  conveyance  from  a  client 
to  an  attorney.  The  trial  court  found  as  a  fact  "that  the  assignment  was  a 
girt,  freely  and  voluntarily  made,  without  any  fraud,  deceit,  or  undue  influ- 
ence on  the  part  of  the  donee,  or  advantiige  taken  by  reason  of  his  business 
relations,  and  without  suggestion  or  inducement  on  his  part,  but  of  the 
donor's  own  free  will  and  purpose."  On  review,  the  court  of  appeals  said: 
"The  presumption  Is  against  the  propriety  of  the  transaction,  and  the  onus 
of  estaljlishing  the  gift  or  bargain  to  have  been  fair,  voluntary,  and  well  un- 
derstood rests  upon  the  party  dealing;"  but,  the  exigency  being  answered  by 
the  proof,  the  judgment  for  the  defendant  was  affirmed,  as  a  necessary  legal 
corollary  from  the  facts  found.  The  court  added:  "The  English  cases  hold 
substantially  the  same  doctrine,  viz.,  that  while  a  bargain  between  attorney 
and  client  is  viewed  with  great  jealousy  and  suspicion,  and  its  entire  fa.r 
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ness  mnst  be  shown  by  the  party  olainiing  tlie  benefit  of  it,  there  is  no  inex- 
orable rule  pronouncing  its  illegiility."  In  a  more  recent  case  (Cotoee  v.  Cor- 
nell, supra)  the  court  of  appeals  JHydovvn  the  rule  thus:  "Wlienever  the 
rehitions  between  Lhe  contracting  parties  appear  to  be  of  such  a  cliaracter  as 
to  render  it  certain  that  they  do  not  deal  on  t-erms  of  equality,  but  that  either 
on  the  one  side  from  superior  l:now(edge  of  the  matter  derived  from  a  fidu- 
ciary relation,  or  from  overmastering  influence,  or  on  the  other  from  wealc- 
ness,  dependence,  or  trust  justifiably  reposed,  unfair  advantage  in  a  transac- 
tion is  rendered  probable,  then  the  burden  is  shifted,  the  transaction  is  pre- 
sumed void,  and  it  is  incumbent  upon  the  stronger  party  to  show  affirmatively 
that  no  deception  was  practiced,  no  undue  influence  was  used,  and  that  all 
was  fair,  open,  voluntary, and  well  understood."  As  in  Ne»bit  v.  Loekman, 
supra,  the  s'ngle  and  the  decisive  question  is,  do  the  facts  found,  by  necessary 
inference  of  law,  displace  the  presumption  of  invalidity  attached  to  the  trans- 
action from  the  relation  of  the  parties?  In  determining  the  effect  of  find- 
ings of  fact,  the  defeated  party  is  entitled,  if  the7  be  conflicting,  "to  the  t)en- 
efit  of  those  most  favorable  to  him,  in  aid  of  his  exceptions  to  the  conclusions 
of  law. "  Boimell  v.  Gristoold,  89  N.  Y.  122 ;  Sehwinger  v.  Baymond,  83  N. 
Y.  19S. 

The  learned  trial  judge  found,  as  facts,  that  the  conveyance  to  the  defend- 
ant by  the  plaintiffs  "was  an  absolute  transfer,  made  without  any  condition 
whatsoever,"  that  its  consideratiun  "was  for  professional  services  rendered 
by  the  defendant  of  the  v.alue  of  five  hundred  dollars;"  that  the  defendant 
"had  no  notice  of  any  fraudulent  intent  of  the  plaintiffs  to  defraud  theircred- 
itors;"  "that  no  fraud  was  intended  at  the  time  of  the  deed  by  either  the 
plaintiffs  or  the  defendant:"  tliat  "the  deed  to  plaintiffs  was  not  made  to 
hinder,  delay,  or  defraud  creditors;"  that  the  defendant  "did  not  participate 
in  any  fraud,  if  any,  of  the  plaintiffs;"  that  the  defendant  "did  not  intend, 
when  he  took  the  deed  of  the  Tnigmans,  to  liinder  or  delay  their  creditors;" 
tliat  "no  secret  trust  was  intended  to  be  created  by  the  defendant  in  favor  of 
the  plaintiffs;"  that  "the  defendant,  at  tht-  time  of  his  purchase,  used  no 
threats  or  coercion  or  misrepresentations  to  the  plaintiffs;"  that  the  sale  by 
the  plaintiffs  to  the  defendant  "was  made  with  full  knowledge  of  the  sit\ia- 
tion  of  the  properties  and  their  value;"  that  at  the  time  of  the  conveyance 
"the  defendant  explained  fully  to  the  plaintiffs  the  situation  of  the  properties, 
and  his  inability  to  secure  any  consideration  from  bis  creditors,  and  also  the 
niiture  of  his  services  and  tlieir  value;"  "that  the  plaintiffs  knew  that  the 
dee<l  gave  defendant  the  absolute  title;"  that  the  deed  "was  explained  by  de- 
fendant to  plaintiffs  in  Wiley's  presence;"  that  in  the  conveyance  to  defend- 
ant, plaintiffs  "acted  freely  and  voluntarily." 

While  there  is  no  specitic  finding  that  the  consideration  of  the  conveyance 
was  a(le<]uate,  tliat  is  tlie  necessary  deduction  from  all  the  facts.  Among  the 
conclusions  of  law  the  learned  trial  judge  found  that  "the  transactions  be- 
tween plaintiffs  and  defendant  were  honest,  and  in  good  faith,  and  free  from 
actual  fraud  or  imposition  or  undue  influence  un  the  part  of  the  defendHnt;" 
that  "the  deed  was  founded  upon  a  good  and  valuable  consideration;"  and  that 
"it  was  not  made  with  intent  to  hinder,  delay,  or  defraud  the  creditors  of  the 
plaintiffs."  From  these  findings  it  results,  as  an  'irresistible  inference  of 
law,  that  the  conveyance  to  the  defendant  is  unimpeachable,  and  his  title  to 
the  property  absolute  and  indefensible. 

Another  and  an  independent  defense  interposed  by  the  answer,  and  estab- 
lished by  the  findings,  of  itself  makes  a  recovery  by  plaintiffs  a  legal  impossi- 
bility. Subsequently  to  the  transaction  of  the  sale  and  conveyance,  the  de- 
fendant, out  of  abundant  caution,  took  from  the  plaintiffs  a  general  and  abso- 
lute reliiis  ',  as  to  which  the  learned  trial  judge  found  that  it  "was  given  to 
the  defendant  voluntarily,  and  without  fear  or  compulsion,"  and  that  the 
defendant  "|  racticed  no  deceit  or  fraud  or  used  any  force  to  obtain  it;"  that 
it  "was  sufficiently  explained,"  and  executed  in  the  presence  of  a  third  per- 
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son;  iind  that  at  the  time  of  its  execution  tlie  plaintiffs  "had  full  knowledge 
of  all  defendant's  dealings  with  the  properties. "     Surely,  further  argument  is 
not  needful  to  sliow  that,  iu  view  of  the  findings,  the  judgment  cannot  stand. 
Judgment  reversed,  and  new  trial,  costs  to  abide  event. 


Htdeceer  o.  Williams  et  al. 
(Comnum  Pleas  of  New  York  City  and  County,  Oaitral  Term,    April  4, 189>.) 
UjlBTbb  and  Sbrtaxt — Wbonofui,  Dischaboe. 

A  servant  engaged  for  a  determinate  period,  "bo  long  as  he  shall  satisfactorily 
perform  his  duties, "  who  does  satisfactorily  perform  his  duties,  cannot  be  dis- 
charged at  the  master's  volition,  merely  because  "business  was  dull,"  and  Uie  em- 
ployers "could  not  afford  to  go  on  with  the  contract. " 

Appeal  from  district  court. 

Action  by  Henry  K.  Hydeclcer  against  Samuel  Williams  and  another  upon 
an  assigned  contract  for  services.  Judgment  for  plaintiff.  Defendants  ap- 
peal.    Affirmed. 

Argued  before  Bischoff  and  Pbyoe,  JJ. 

Dumtn  (t  Hendricks,  for  appellants.    John  C.  Coleman,  for  respondent. 

Frtor,  J.  On  this  appeal  from  a  Judgment  of  a  district  court,  the  only 
point  presented  for  serious  consideration  Is  whether  a  servant  engaged  for  a 
determinate  period,  "so  long  as  he  shall  satisfactorily  perform  >iis  duties," 
may  be  discharged  at  the  mere  volition  of  the  master.  ■  For  the  jury  found,  upon 
adequate  evidence,  that  the  servant — plaintiff's  assignor — did  in  fact  perform 
his  duties  to  the  Siitisfaction  of  the  defendants,  the  masters,  and  that  they 
dismissed  him  only  because  "business  was  dull,"  and  "they  could  not  afford 
to  go  on  with  the  contract."  None  of  tiie  citations  sustains  the  proposition 
upop  which  appellants  must  rely  for  reversal  of  tlie  judgment',  namely,  that 
although  an  employe  perform  the  condition,  by  breach  of  which  only  bis  em- 
ployment may  determine  before  expiration  of  its  stipulated  period,  he  may  be 
discharged  meantime  at  the  will  of  the  employer.  The  proposition  is  a  self- 
«videut  absurdity.  But  appellants  say  that  the  verdict,  Unding  the  fact  of  the 
Mtisfactory  performance  of  his  duties  by  the  employe,  is  against  the  weight 
jt  evidence.  The  jury  thought  otherwise;  and,  if  we  have  the  power,  we  are 
not  inclined  to  disturb  their  decision,  unless  it  l>e  palpably  contrary  to  reason 
and  right,  which  is  not  the  case.    Judgment  aiflrmed,  with  costs. 


Andrews  v,  Whitb  et  aL 
ICcmmon  Fleas  of  New  York  Citv  and  County,  OeneraX  Term.    April  4, 1893.) 

Akscisbion  of  Contbaots — Restitution  bt  PLAiKTirp. 

Flaintifl's  assignee  agreed  to  take  a  set  of  books,  containing  his  portrait,  and  to 
pay  one-half  of  the  agreed  price  when  artist's  proofs  of  the  portrait  were  deliv- 
ered to  him.  Held,  that  plaintiff  could  not  rescind  the  contract,  and  recover  batdc 
the  one-half  paid  on  receipt  of  the  proofs,  without  returning  the  latter. 

Appeal  from  district  court. 

Action  by  Arthur  W.  Andrews,  as  assignee  of  John  Lucas,  against  James 
T.  White  and  another.  'Judgment  for  plaintiff.  Defendants  appeal.  Re- 
versed. 

The  action  was  brought  on  a  contract,  of  which  the  material  provisions  are 
as  follows:  John  Lncas  stipulated  to  take  of  defendants,  at  the  price  of  $10 
a  volume,  one  set  (12  volumes)  of  "the  National  Cyclopedia  of  American 
Biography,  edited  by  James  li.  Gilmore,  which  is  to  contain  biographical 
sketch  ami  vignette  portrait  of  Lucas.  In  consideration  of  the  delivery  for 
me  of  ten  artist  proofs  of  the  above  portrait,  with  a  duplicate  plate,  I  agree, 
to  pay  one-half  of  the  above  amount  upon  such  delivery,  and  the  other  one- 
half  upon  delivery  of  the  complete  set."  I'lainliff  sued  as  assignee  of  Lucas, 
and  had  judgment  below. 
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Argued  before  Bischoff  and  PB'f or,  JJ. 

Frederic  C.  Dow,  for  appellants.     Strong  A  Cadvoalader,  for  respondent 

Prtor.  J.  Assuming  for  argument  that,  on  the  retirement  of  Gilraore 
from  the  edltorsnip  of  the  cyclopedia,  the  plaintiff  had  a  right  of  action 
against  the  defendants,  the  question  confronts  us  at  the  thresliuld,  what  were 
the  cause  and  object  of  the  action  litigated  between  the  parties?  On  the  one 
band,  tlie  defendant  contends  that  the  action  is  a  suit  in  equity  for  rescission 
of  the  contract;  and  that,  being  such,  it  could  not,  of  course,  be  entertained 
by  a  district  court.  But  that  the  action  is  in  no  sense  such  a  suit  is  appar- 
ent beyond  controTersy.  Qould  t.  Bank,  86  N.  Y.  75.  On  the  other  hai\d. 
the  plaintiff  contends  that  the  action  is  for  damages  fur  a  breach  of  contract. 
But  it  is  equally  evident  that  tbe  action  is  not  to  recover  an  indeflnite  amount 
as  damages  for  breach  of  contract;  but  is,  instead,  a  demand  for  a  certain, 
determinate  sum  received  by  defendants  in  pursuaiice'of  the  contract,  and 
which,  by  rescission  of  the  contract,  tliey  are  bound  to  return  to  the  plHintiS. 
In  a  word,  the  action  is  fur  money  had  and  received  by  the  defendants  to  the 
use  of  the  plaintiff.  By  the  summons  tlie  defendants  are  warned  that,  in 
case  they  fail  to  appear  and  answer,  tbe  plaintiff  will  take  judgment  against 
them  "for  the  sum  of  960,  with  interest,"  etc.  The  complaint  alleges  the 
contract  between  the  parties;  the  payment  of  $60  by  the  plaintiff  to  the  de- 
fendants in  conformity  with  the  contract;  tlie  breach  of  the  contract  by  the 
defendants;  that  because  of  the  breach  the  plaintiff's  assignor  "elected  to  re- 
scind said  contract;"  offered  lo  return  all  lie  received  under  it,  and  demanded 
"repayment  of  the  sixty  dollars."  The  relief  prayed  is  "judgment  in  the  sum 
of  sixty  dollars,  with  interest  from  April  29th,  1891," — tbe  date  of  the  re- 
ceipt of  tbe  money  by  the  defendants.  No  argument  is  necessary  to  show 
that  tbe  action  is  not  for  damages  from  breach  of  the  contract,  but  is  fur  re- 
covery df  the  specific  sum  paid  by  plaintiff,  and  reclainiable  by  him  on  rescis- 
sion of  the  contract. 

This  being  the  nature  of  tlie  action,  in  furm  and  in  substance,  defendants 
contend  that  it  cannot  be  m'aintained,  because  the  plaintiff  lias  not  restored 
all  he  received  under  the  contract.  That  such  restitution  is  a  condition  pre- 
cedent to  the  right  of  recovery  in  an  action  proceeding  iipKin  a  rescission  of 
the  contract  and  seeking  to  reclaim  the  money  paid  under  it,  is  so  elemen- 
tary a  proposition  that-it  were  quite  idle  to  adduce  authority*  in  its  support. 
"To  maintain  such  action  be  must  firat  restore,  or  offer  to  restore,  to  the 
utiier  party  whatever  may  have  been  received  bv  him  by  virtue  of  the  con- 
tract." Fa»7  V.  Bej/no?d*,  IISN.T.  297,  302,  23N.  E.  Rep.  aOl.  Indeed, 
plaintiff  himself  recognizes  the  necessity  of  such  restitution  or  offer;  for  in 
his  complaint  he  alleges  that  bis  assignor  "has  tendered  back  to  defendants 
the  said  artist  proofs."  Unfortunately  for  the  plaintiff,  he  gave  no  evidence 
to  substantiate  his  allegation  of  an  offer  to  return  the  artist  proofs  to  the  de- 
fendants. But  the  plaintiff  contends,  If  we  understand  the  argument,  that 
the  contract  was  severable;  that  ihe  agreement  for  the  sale  of  the  book  was 
separate  and  independent  of  the  provisions  for  the  supply  of  the  artist  proofs; 
that  tht'se  "were  given  in  consideration  solely  of  advancing  the  time  of  pay- 
ment of  sixty  dollars. — one-half  of  the  purchase  price  of  tbe  books,— and 
were  not  given  in  consideration  of  any  portion  of  said  sixty  dollars.**  The 
distinction  drawn  by  the  plaintiff  is  so  subtile  as  possibly  to  elude  apprehen- 
sion; but  nevertheless,  supposing  it  to  be  substantial,  still  the  concession  is 
that  the  artist  proofs  were  received  "in  consideration  of  advancing  the  time 
of  payment  of  one-half  of  the  purchase  price  of  the  book, "  and  so  were  re- 
ceived "by  virtue  of  the  contract."  Vail  v.  Reynolds,  supra.  Reciting 
that  the  book  sold  was  to  be  in  12  volumes,  and  for  the  price  uf  810  a  volume, 
the  contract  stipulates  that,  "in  considerntiun  of  the  deliverv  of  ten  artist 
proofs,"  the  purchaser  agrees  then  "to  pay  one-half  of  the  above  ainuunt," — 
that  is,  one-half  of  the  total  price  of  the  book.    Tlius,  by  the  express  terms 
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of  the  oontnict,  the  S60  was  not  payable  solelj  and  separately  as  the  price 
of  the  artist  proofs,  bat  as  "one-half"  of  the  purchase  price  of  the  book; 
"the  other  one-lialf"  beinK  payable  "upon  delivery  of  the  complete  set." 
And  that  plaintiff  himself  regarded  the  contract  as  entire  and  indivisible  is 
evidenced  by  his  allegation  in  the  complaint  that  he  had  tendered  back  the 
artist  proofs.  The  contnict  being  tliiis  entire  and  indivisible,  plaintiff  could 
not  repudiate  «s  to  part  and  ratify  as  to  part;  the  rule  being  fundamental 
that  a  contract,  if  rescinded  at  all,  must  be  rescinded  tn  toto.  If,  tlien,  the 
960  now  sought  to  be  reclaimed  was  paid  as  part  consideration  of  an  entire 
contract,  that  contract  cannot  be  rescinded  except  on  condition  of  the  return 
of  the  arlist  proofs.  Masson  v.  Bozet,  1  Denio,  69.  But  upon  the  alterna" 
tive  construction,  namely,  that  the  $60  was  paid  as  the  separate  and  speciflo 
price  of  the  artist  proofs,  the  case  is  quite  as  clear  for  the  defendants.  The 
plaintiff  cannot  have  the  thing  bought  and  the  price  too.  The  decision  of  the 
point  discussed  obviates  the  necessity  of  considering  the  other  interesting 
questions  presented  and  ingeniously  debated  by  the  respective  counseL 
Judgment  reversed,  and  new  trial,  costs  to  abide  the  event. 


HoiXBB  et  at,  v.  Apa  «t  oZ.    Same  e.' Giordano  et  al.    Same  v.  Tar- 

CHiMi  et  al. 

{Common  Pleat  of  New  York  City  and  County,  Spectnl  Term.    March  88, 189i) 

1.   HeOBANIOS'  LIBNS — F0RKCU}8USB— LlABILITT  OF  OTTNER. 

In  an  aotioc  to  foreclose  a  mechanio's  lien,  an  owner  who  fails  to  defend  cannot 
be  made  personally  liable  for  costs  incurred  by  trial  of  issues  between  the  claim- 
ant and  the  contractor;  but,  if  the  sums  due  from  the  owner  to  the  contractor  be 
sufficient  to  cover  the  lien  and  oostB,  the  claimant  la  entitled  to  full  satisfaction. 
S.  Same— Costs— Failure  to  Dbfbnd. 

By  failing  to  defend  and  to  prove  the  exact  amount  of  the  indebtudness  to  con- 
tractor, an  owner,  notwitlistanding  any  defense  he  had  and  omitted  to  make,  may 
bemads  liable  for  judgment  and  costs  in  excess  of  that  amount;  and  be  cannot, 
after  judgment,  assert  auoh  defense  on  a  motion  to  strike  out  the  provision  allow- 
ing costs, 
>,  Same— Appiai.  bt  Costbactob. 

Costs  of  an  appeal  given  against  contractor  are  not  a  liability  to  be  borne  by 
owner  or  premises,  where  owner  does  not  appeaL 

4.  Same— JODOMENT. 

The  judgment  in  an  action  to  foreclose  a  mechanic's  lien  is  not  Irregnlar  In  charg- 
ing the  owner  or  his  property  with  the  whole  costs  of  the'litigation,  sinoe  the  right, 
to  costs  is  one  of  the  questions  involved,  and  is  within  the  relief  asked  in  the  com- 
plaint, 

5,  Sams— Taxation  or  Costs— Nottcb. 

In  an  action  to  foreclose  a  mechanio's  lien,  notice  of  taxation  of  costs  need  not 
be  given  to  the  owners  of  the  premises,  who  were  parties  to  the  action,  but  failed 
to  appear. 

Three  actions  by  Frederick  Holler  and  Henry  Holier  to  foreclose  mechanics' 
liens, — one  against  George  Scliwelin  and  FilippH  Apa  and  others,  the  second 
against  said  Schwelin  and  Tomasso  Giordano  and  others,  the  third  aiiainst 
said  tjchvvehn  and  Michele  Tarchin!  and  others.  George  Schwehn,  the  con- 
tractor, alone  made  any  defense.  The  other  defendants  were  the  property 
owners.  The  actions  were  referred  and  tried  together.  .Judgments  were 
awarded,  with  costs,  against  the  owners  of  the  premises  subject  to  llie  lu-ti. 
The  owners  now  move  to  amend  the  judgments  by  striking  out  costs  in  excess 
of  those  taxable  as  ou  a  default,  and  for  other  or  further  relief.  Denied. 
For  former  report,  see  16  N.  Y.  Supp,  965,  m<-w». ;  17  N,  Y.  Siipp.  504, 
Robert  Kelly  Prentice,  for  plaintiffs.    Jared  F.  Hnrrison,  fur  defendants. 

Dalt,  G.  J.  Tliese  were  actions  to  foreclose  mechanics'  liens  tiled  by  the 
subcontractor.  The  owners  made  no  defense.  They  could  not,  therefore, 
be  made  personally  liable  for  the  costs  incurred  by  the  trial  of  the  issues  be- 
tween the  claimant  and  the  contractor;  but.  if  the  sums  due  from  them  to  the 
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«ontnictor  were  sufficient  tp  cover  the  liens  and  costs,  then  tlie  chiimant  is 
entitled  to  fall  satisfaction  out  of  the  premises  subject  to  tlie  liens. 

By  failing  to  defend  the  action,  the  owner  takes  the  risk  of  a  judgment 
Agsiinst  his  property  in  excess  of  what  he  may  deem  to  be  the  amount  in  which 
he  is  indebted  to  his  contractor.  But  he  cannot  complain  of  this,  because  he 
has  bad  the  opportunity  to  defend,  and  prove  the  exact  amount  of  bis  indebt> 
-edness.  If  be  neglect  to  do  so,  the  lienor  will  proceed  in  the  action,  and  re- 
cover  a  judgment  according  to  the  pleadings  and  proof,  and  his  judgment  will 
be  regular,  notwitlistanding  any  defense  which  the  owner  had  and  omitted  to 
make;  and  the  remedy  of  the  latter  is  gone  if  be  is  dilatory  in  seeking  relief 
from  his  default.  In  this  ciise  the  owners  were  served  with  complaints  in  the 
actions  to  foreclose  the  liens,  and  were  thus  apprised  of  the  demand  for  a 
Judgment,  directing  a  sale  of  the  premises,  and  payment  out  of  the  pro- 
ceeds of  the  amount  due  upon  the  liens,  together  with  the  costs  and  expenses 
•of  the  actions.  They  urge,  however,  that  b7al>stainin'g  from  defending  they 
-can  conBne  the  recovery  of  costs,  as  against  themselves,  to  suc-h  as  accrued 
up  to  the  time  of  their  default.  It  must  be  manifest,  however,  that  this  could 
be  only  in  case  the  claimant  had  the  riglit  to  enter  a  separate  judgment  for  the 
sale  of  the  premises  against  the  owner,  and  then  proceed  with  the  action  against 
the  other  parties.  But  this  is  not  possible  in  an  action  in  a  court  of  record 
to  foreclose  a  mechanic's  lien.  A  several  judgment  cannot  be  had  except 
where  a  several  action  can  be  maintttined,  and  a  separate  action,  in  a  court  of 
record,  against  the  owner,  without  the  presence  of  the  contractor  and  all 
lienors  and  incumbrancers  as  parties,  is  not  authorized,  (Act  1885,  c.  342, 
'§§  ^^>  ^^>)  ^"'^  there  can  be  but  one  judgment  In  tiie  action,  which  must  de- 
termine the  equities  and  clHims  of  all  the  parties,  (Id.)  In  courts  not  of  rec- 
ord, a  separate  judgment  may  be  had  against  parties  in  default  for  the  relief 
asked  against  them,  (Id.  §  II;)  but  the  intention  of  the  statute  to  provide  for 
^  single  judgment  which  shall  determine  the  rights  of  all  the  parties,  where 
the  acWon  is  in  a  court  of  competent  jurisdiction,  is  unquestionable,  (Id.  §§ 
17,  21.)  The  claimant,  therefore,  is  compelled  to  try  all  tiie  material  issues, 
with  all  the  parties  to  the  action,  before  be  can  take  judgment  against  the 
owner,  and  lie  is  therefore  entitled  to  have  the  costs  paid  out  of  the  proceeds 
of  the  premises  if  the  amount  due  the  contractor  is  sufBcient.  '  Of  course,  if 
the  owner  defends,  costs  may  be  awanled  against  him  in  the  discretion  of  the 
■court.    Kenney  v.  Apgar,  93  N.  Y.  589. 

In  these  actions,  although  the  owners  suffered  default,  a  defense  was  inter- 
posed by  the  contractor,  and  by  another  party  claiming  to  be  a  prior  incum- 
brancer. The  action  was  referred,  the  issues  tried,  and  judgments  rendered 
for  the  claimants,  directing  a  sale  of  the  premises  to  satisfy  their  liens,  and 
ihe  costs  of  the  actions  which  were  awarded  to  them.  The  judgments  were 
entered  January  23,  1891,  and  immediate  notice  thereof  in  writing  was  given 
to  the  owners.  An  appeal  was  taken  from  the  judgment  by  the  contractor 
alone.  His  appeal  was  duly  argued,  and  the  judgment  affirmed.  After  such 
affirmance,  and  after  the  lapse  of  a  year  from  the  notice  of  the  entry  of 
judgment,  these  motions  are  made  by  the  owners  to  amend  the  judgments  by 
-striking  therefrom  all  costs  in  excess  of  those  taxable  as  upon  a  default.  The 
motion  assumes  that  the  judgment  is  irregular  in  charging  the  owner  or  his 
property  with  the  wliole  costs  of  the  litigation ;  but  this  is  not  so,  for  the  right 
to  such  costs  is  one  of  the  questions  to  be  determined  in  rendering  judgment, 
and  is  witliin  the  relief  asked  in  the  complaint.  It  is  complained  that  no  no- 
tice of  taxation  of  costs  was  given  to  the  owners;  but  they  were  not  entitled 
to  notice,  because  they  had  not  appeared  in  the  action.  The  judgment,  there- 
fore, is  not  irregular. 

But  the  moving  parties  ask  for  such  other  or  furtlier  relief  as  to  the  court 
shall  seem  meet  and  just,  and  it  is  claimed  that  the  court  should  relieve  them 
from  these  jnd!.'nients,  upon  the  giouiid,  substantinlly,  that,  before  iht-  p!:iin- 
UtTs'  lien  was  died,  the  contractor  had  abandoned  his  work,  leaving  it  unliii- 
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ished;  also  that  he  had  been  fully  paid  all  the  money  due  him  upon  his  con- 
tract. If  this  were  so,  then  the  owners  had  a  defense  to  these  actions,  and 
ought  to  have  pleaded  it.  Not  having  done  so,  can  they  be  permitted  to  set 
it  up  and  try  it  upon  motion  after  judgment?  Clearly  not.  Their  only  rem- 
edy would  be  through  an  application  to  open  their  default  and  be  allowed  to 
come  in  and  defend,  and  I  shall  treat  the  pr»yer  for  relief  embodied  in  the 
moving  papers  as  a  motion  to  open  the  default,  and  dispose  of  it  accordingly. 
There  stands  in  the  way  of  the  application  (1)  the  provision  of  the  (3ode,  §  724, 
denying  relief  from  a  default,  unless  the  motion  be  made  within  a  year  from 
the  notice  of  the  judgment;  (2)  the  laches  of  the  moving  parties;  for  if  tt>e 
limitation  of  the  Code  upon  the  right  to  move  for  such  relief  (if  not  upon  the 
power  of  the  court  to  grant  it)  be  disregarded,  and  th«  application  be  con- 
sidered upon  its  merits,  it  seems  that  these  parties,  by  their  delay  in  moving, 
have  made  it  inevitable  that  indulgence  cannot  be  extended  to  them  without 
inflicting  grave  injustice  upon  the  plaintiffs.  These  owners,  served  with  a 
summons  and  complHint  In  an  action  to  forclose  a  mechanic's  lien  upon  their 
property,  suffer  default,  and  lie  by  for  a  year,  while  the  claimant  contends 
against  the  contractor  for  the  maintenance  of  his  rights,  incurring  all  the  ex- 
penses of  a  lung  litigation,  and  finally  prevailing.  They  then  lie  by  for  an- 
other year  after  notice  of  their  property,  while  the  claimant  contends  wlUi 
the  contractor  upon  the  latter's  appeal,  and  finally,  after  judgment  of  affirm- 
ance, they  come  into  court,  and  ask  that  the  action  be  tried  over  again  as 
against  them.  The  statement  of  the  case  shows  compelling  reasons  for  deny- 
ing the  application.  The  motion  papers  contain  a  prayer  that  the  plainti& 
be  enjoined  from  enforcing  the  collection  of  the  costs  of  the  appeal  as  against 
these  defendants'  property.  The  motion  Is  unnecessary.  The  owners  did  not 
appeal,  and  neither  tliey  nor  the  premis.'S  covered  by  the  lien  are  liable  for  the 
costs  of  appeal.  The  plaintiff  could  have  proceeded  to  collect  his  judgment, 
notwithstanding  the  appeal,  and,  if  he  were  stayed,  had  the  right  to  require 
security.    Motions  denied,  with  $10  costs. 


BlCKNELL  V.  SFEHU 

{Common  Pleas  of  New  York  City  and  County,  Oeneral  Ttrm.    April  t,  1808.) 

1.  RBVIBW  on  APPBAI.— ViLCiLTrKO  ATTACHMEItT. 

Upon  an  appeal  from  an  order  of  the  city  court  denying  a  motion  to  vacate  aa  at- 
tactiment,  the  court  of  commoa  pleas  is  limited  to  the  inquiry  whether  there  Is  an 
entire  absence  of  facts  justifying  the  issuing  of  the  warrant 

8.  CoRPoaATioNs — Fkauduleiit  Convetjlnces. 

A  company  conveyed  all  its  property  to  one  of  its  largest  oredltors,  ostensibly  for 
blm  to  manage  and  pay  all  the  creditors  ratably  and  in  full,  and  turn  over  the  sur- 
plus to  the  company,  butttalsunderstandinsrwasnotevidenoedby writing.  Shortly 
after  the  transfer,  the  transferee  took  possession  of  all  the  property  and  business 
of  the  company,  and  shipped  oat  of  the  state  some  of  the  property  needed  to  com- 
plete work  in  progress.  The  company  had  a  large  floating  debt;  there  were  first 
and  second  mortgsges  on  its  property;  and  jndgments  had  been  entered  against  it. 
Meld  that,  as  a  corporation  is,  by  1  Rev.  St.  p.  603,  g  4,  unable  to  make  a  valid  as- 
signment for  an  e4ultable  division  of  assets  among  its  creditors,  the  attempt  to 
make  such  transfer  was  proof  of  an  intent  to  defraud  creditors  suffloient  to  sustain 
an  attachment  against  the  property  of  the  company. 

S.  ATTACHMSNT  against  CoRPORATIOK — (XaIM  OP  Ofpicsr. 

On  an  attachmentagainstproperty  of  a  company  bythe  assignee  otaclaim  against 
it,  the  only  evidence  as  to  the  relation  of  the  assignor  to  the  company  was  that  be 
"took  charge  of  the  company  as  manager  of  the  business"  during  a  certain  period. 
HeUl,  that  this  did  not  show  the  claim  to  be  a  claim  of  an  officer  of  the  company, 
an  attachment  for  which  would  contravene  1  Rev.  St.  p.  603,  {  4^  as  giving  to  an  offi- 
cer a  preferential  lien  on  the  corporate  assets. 

Appeal  from  city  court,  general  term. 

Action  by  Henry  G.  Bicknell  against  the  Vertical  Tube  Boiler  Company  for 
money  loaned.  Defendant  appeals  from  an  order  of  the  general  term  of  the 
city  I  ourt,  afBrming  an  order  of  that  court  denying  a  motion  to  vacate  an  at- 
tachment.    Affirmed. 
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The  action  was  originally  commenced  against  the  Vertical  Tube  Boiler  Ck>m- 
pany,  a  iloinestic  corporation,  to  recover  Sl,500,  and  interest  from  November, 
1890,  money  loaned  to  the  company  by  the  plaintiff's  assignor,  Clinton  £.  Jack- 
son, wtio  was  then  the  manager  of  the  company.  Upon  the  affidavit  of  the 
plaintiff  and  George  £.  Wood  worth  an  attachment  was  granted  on  DecBinber 
23, 1890,  against  the  property  of  the  company,  on  the  ground  that  it  had  disposed 
of  its  property  with  intent  to  defraud  its  creditors.  After  the  attachment  was 
granted,  and  on  December  81,  1890,  proceedings  were  begun  in  the  superior 
court  of  the  city  of  New  York  for  the  voluntary  dissolution  of  the  company, 
resulting  in  the  appointment  of  Gilbert  M.  Speir,  Jr.,  as  receiver  of  the  com- 
pany. The  receiver  was  substituted  as  defendant,  and  In  October,  1891,  moved 
to  vacate  the  attachment  upon  the  aflldavits  of  J.  C.  O'Connor,  Jr..  Edward 
P.  Steers,  Thomas  W.  Crawford,  and  Frank  L.  Froment.  The  motion  was 
denied,  and  such  denial  was  affirmed  by  the  general  term  of  the  city  court. 

Argued  before  Daly,  C.  J.,  and  Bischoff  and  Prtor,  JJ. 

John  C.  O'Connor,  Jr.,  for  appellant.  Billiard  <ft  Shannon,  (B.  F.  Bul- 
lard,  of  counsel,)  for  respondent. 

Djlly,  C.  J.  Upon  an  appeal  from  an  order  of  the  general  term  of  the  city 
court  denying  a  motion  to  vacate  an  attachment,  we  are  limited  to  the  inquiry 
whether  there  is  an  entire  absence  of  facts  justifying  the  issuing  of  the  war- 
rant. If  the  decision  of  the  court  below  is  dependent  upon  inferences  to  be 
drawn  from  the  facts  stated,  we  cannot  disturb  it.  Stringfleld  v.  Fields,  IS 
Daly,  171;  Allen  v.  Meyer,  78  N.  Y.  1.  The  attachment  here  was  granteil  on 
the  ground  that  the  Vertical  Tube  Boiler  Company  had  disposed  of  its  prop- 
erty with  intent  to  defraud  its  creditors.  That  the  company  had  actually  con- 
veyed all  its  property  to  one  Froment  is  not  denied.  The  question  is  whether 
the  affidavits  contained  facts  from  which  the  alleged  fraudulent  intent  was  to 
be  inferred.  "It  is  not  always  practicable  to  establish  by  proof  the  existence 
of  a  fraudulent  intent  on  the  part  of  the  debtor.  Direct  proof  of  tbe  fact  can 
rarely  be  obtained,  and  when  it  is  established  it  must  ordinarily  be  inferred 
from  circumstances."  SteTiens  v.  MiddUton,  26  Hun,  470.  We  cannot  re- 
verse this  order  unless  there  is  no  evidence  legitimately  tending  to  esbiblisb 
intent,  or  tbe  natural  inferences  to  be  drawn  from  tbe  fai-ts  do  not  neces- 
sarily lead  to  the  presumption  of  such  intent.  Morria  v.  Taieott,  96  N.  Y. 
100. 

It  is  to  be  observed,  in  the  first  place,  that  the  motion  to  vacate  the  attach- 
ment was  not  made  upon  the  affidavits  upon  which  it  was  granted,  but  upon 
proof  by  affidavit  on  the  part  of  the  defendant,  and  that  this  allowed  the 
plaintiff  to  oppose  new  proof  to  sustain  the  attachment  upon  the  ground 
stated  in  the  warrant,  (Code,  §  688,)  and  that  the  plaintiff  availed  himself  of 
this  light,  and  introduced  new  affidavits  in  support  of  his  ciise.  Without  re- 
citing in  full  all  tbe  facts  set  forth  in  the  plaintiff's  proofs,  and  the  answers 
and  explanittions  contained  in  the  defendant's  affidavits,  it  is  sufficient  to  say 
that  the  decision  of  the  city  court  was  based  upon  proofs  of  facts  legitimately 
tending  to  establish  an  intent  on  th«  part  of  the  defendant  corporation,  in 
making  the  transfer  of  its  property  to  F.  L.  Froment,  to  pat  its  property  out 
of  the  reach  of  its  creditors,  and  this  was  a  fraudulent  intent.  The  explanation 
given  by  the  directors  is  that  they  were  dissatisfied  with  their  manager,  and 
believed  that  if  the  worlcs  were  properly  carried  on  the  company  would  be  en- 
tirely solvent;  that  Mr.  Froment  was  a  man  of  experience  in  the  business, 
and  the  whole  property  of  the  company  was  turned  over  to  him  to  manage, 
npon  the  understanding  that  he  was  to  pay- the  creditors  ratably  and  in  full, 
and  turn  over  tbe  surplus  to  the  company.  The  facts  before  the  court  were: 
That  no  such  agreement  on  Mr.  Fronient's  part  was  evidenced  by  any  writ- 
ing, and  the  conveyance  to  him  was  absolute  on  Its  face;  that  he  was  a  large 
creditor  uf  the  company  to  the  amount  of  $13,000;  that  there  was  a  condict 
of  testimony  between  the  book-keeper  of  the  company  and  Mr.  Froment,  as 


Digitized  by CaOOQlC 


692  HEW  YORK  8DPPLEMEKT,  vol.  18.  [C.P.  N.Y. 

to  whether  the  latter  had  declared  his  intention  of  satisfying  his  own  daim 
flrst,  and  then  dividing  any  balance  among  the  creditors;  that  Mr.  Jaclcson, 
the  plaintiff 's  assignor,  testified  to  a  similar  declaration  of  Mr.  Fromeiit  to 
liini,  with  other  facts,  sliowing  lEnowled^e,  on  tlie  part  of  ihe  trustees,  of  the 
illegality  of  the  proposed  transfer;  that  the  condition  of  the  company  at  the 
time  of  the  transfer  was  this:  There  was  an  outstanding  mortgage  upon  its 
real  estate  upon  which  815,000  was  due;  it  owed  829,000,  Uoating  debt;  it 
had  just  naade  a  spcond  mortgage  for  875,000  to  the  Holland  Trust  Company, 
and  transferred  835,000  of  the  bonds  thereof  to  one  of  its  trustees.  Steers,  to 
secure  liim  for  advances;  it  Iiad  been  sued  upon  a  demand  for  9146.25,  upon 
wliich  judgment  was  entered  a  few  days  after  the  transfer;  10  other  judg- 
ments were  entered  against  the  company  the  month  succeeding  the  trausfer; 
and  that,  sliortiy  after  the  transfer,  Mr.  Froment  took  possession  of  all  the 
property  and  business  of  the  company,  and  began  to  ship  some  of  the  prop- 
erty out  of  the  state,  and  that  the  property  go  shipped  out  of  the  state  was 
neeJed  to  complete  contracts  fur  work  then  in  progress.  It  was  also  mani- 
fest to  the  court  that  the  transfer  by  the  company  to  its  director,  Mr.  Steers, 
of  835,000  of  its  i)ond8,  to  secure  or  pay  its  indebtedness  to  him,  and  the 
transfer  by  the  company  to  Mr.  Froiiientof  ail  that  was  left  of  its  assets,  were 
l)otb  prohibited  by  the  statute  forbidding  transfers  by  corporations  in  con- 
templation of  insolvency,  and  were  utterly  void.  1  Ber.  St.  p.  603,  §  4;' 
Throop  V.  Haleh  L.  Co.,  125  N.  Y.  530,  26  N.  E.  Kep.  742.  An  attempted 
assignment  by  an  insolvent  indiriduid  of  all  liis  property  for  the  t>eneBt  of 
his  creditors,  which  assignment  was  void  in  law,  would  not,  by  itself,  justify 
an  inference  of  intent  to  dispose  of  property  with  intent  to  defraud  creditors, 
(Milliken  v.  Dart,  26  Hun,  24;)  but  this  Is  because  the  debtor  had  a  right  to 
make  an  insolvent  assignment,  in  order  to  secure  an  equitable  division  of  his 
property,  or  even  to  give  preferences,  and  bis  creditors  may  be  necessarily 
hindered  or  delayed  thereby;  and  the  fact  that  the  assignment  fails  through 
the  incorporation  of  an  invalid  provision  in  the  instrument  will  not  author- 
ize the  conclusion  that  Ids  intent  was  fraudulent.  But  a  corporation  can 
make  no  valid  assignment  for  tlie  purpose  of  securing  equitable  division  of 
assets  among  its  creditors,  or  to  prevent  one  creditor  hy  diligence  gaining  ad- 
vantageover  another, — National  Broadway  Bank  vJ  Wessell  Metal  Co.,  (Sup.) 
13  N.  Y.  Supp.  744; — and  the  attempt  of  the  corporation  to  make  such  a  trans- 
fer must  be  manifestly,  of  itself,  proof  of  an  intent  to  deprive  its  creditors  of 
the  fruits  of  their  diligence,  of 'their  legal  remedies,  and  of  satisfaction  of  their 
debts  out  of  the  property  which  the  law  subjects  to  payment.  How  is  such 
an  intent  to  be  distinguished  from  an  intent  to  defraud  the  creditors,  wlio 
may  lose  all  or  some  part  of  their  debt  if  the  unlawful  purpose  of  the  corpo- 
ration could  have  been  carried  into  effect? 

It  is  urged  that  the  claim  sued  upon,  which  accrued  to  the  plaintiff's  as- 
signor, Jackson,  Is  the  claim  of  an  officer  of  the  company,  and  that  no  at- 
tachment will  lie  for  such  a  claim  because  it  would,  in  effect,  give  such  offi- 
cer a  preferential  lien  on  the  corporate  assets  in  contravention  of  tlie  statute 
already  cited.  Throop  v.  Hatch  L.  Co.,  above.  The  only  evidence  as  to  the  posi- 
tion held  by  Jackson  is  that  he  "took  charge  of  the  company  as  manager  of 
the  business"  from  April  to  November,  1890.  We  are  not  referred  to  any 
evidence  that  he  was  an  officer.  The  presumption  from  the  papers  is  that  he 
was  an  employe  only.    The  order  should  be  affirmed,  with  costs. 

■Rev.  St.  p.  603,  $  4,  provides :  **  Whenever  any  incorporated  company  shall  have  refused 
the  payment  of  any  of  its  notes  or  otber  evidences  of  debt,  in  specie  or  lawful  money  of 
the  United  States,  it  shall  not  be  lawful  for  sucb  company  or  any  of  its  offloers  to  as- 
sign or  transfer  any  of  the  property  or  choses  in  action  of  such  company  to  any  officer 
or  stockholder  of  such  company,  direct  orlndirectly,  for  the  payment  of  any  debt;  and 
it  shall  not  be  lawful  to  mako  any  transfer  or  assignment,  in  contemplation  of  the  in- 
solvency of  such  company,  to  any  person  or  persons  whatever;  and  every  such  trans- 
fer and  assignment  to  such  officer,  stockholder,  or  otber  person,  or  in  trust  tor  them  or 
their  benefit,  shall  be  utterly  void. " 
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Toronto  General  Trusts  Ck>.  v.  CmcAoo,  B.  &  Q.  R.  Co.  at  al. 

{Supreme  Court,  General  Term,  First  Department.    April  14, 1893.) 

Trusts — Discrbtioxakt  Powek  of  Trustss. 

A  testator  devised  to  bis  wife  the  income  of  all  his  property  during  her  life,  and 
appointed  her  executrix  of  his  will ;  appointed  a  trustee  with  power  to  collect  and 
"pay  over  the  income  of  the  trust  estate  devised  to  my  wife  during  her  life,  and  at 
her  death  to  realize  at  public  or  private  sale  whatever  may,  in  the  discretion  of  said 
trustee,  be  deemed  best  for  the  interest  of  my  estate,  and  divide  it  among  the  issue 
of  my  marriage. "  The  widow  qualified  as  executrix,  and  as  such  transferred  to  the 
trustee  certain  railroad  stock.  The  stocli  afterwards  depreciated  in  value,  and  the 
trustee,  with  the  approval  of  the  executrix,  sold  it.  Held,  that  such  sale,  being  in 
the  interest  of  the  estate  and  not  forbidden  by  the  will,  was  valid. 

Appeal  from  special  term,  New  York  county. 

Action  by  tlie  Toronto  General  Trusts  Company,  trustee,  against  the  Cbicafro, 
Burlington  &Quincy  Ilailroad  CompHny  and  the  National  !&nk  of  Commerce, 
of  New  York,  to  recover  certiiin  shares  of  railroad  stock.  The  complaint  was 
dismissed  as  to  defendant  railroad  company,  and  judgment  was  rendered  in 
favor  of  plaintiff  against  defendant  b»nk.  Plaintiff  and  defendant  bank  ap- 
peal.   Affirmed  on  plaintiff's  appeal;  reversed  on  defendant's  appeal. 

For  former  report,  see  4  N.  Y.  Supp.  726. 

Argued  before  Van  Brunt,  P.  J.,  and  Barrett  and  Andrews.  JJ. 

Parrish  d  Pendleton,  for  appellant  trust  company.  Benjamin  D.  SilU' 
man,  for  appellant  bunk.    Root  ^  Clark,  for  respondent  railroad  company. 

Andrews,  J.  George  H.  Dunscomb,  of  Coburg,  in  Canada,  died  in  Florida 
on  March  25.  1871.  He  left  a  will,  executed  on  December  14,  1870.  whereby 
he  BpPciQcally  bequeathed  to  his  wife  certain  stock  and  bonds,  and  gave  certain 
pecuniary  legacies  to  his  relatives.  His  wife  was  named  as  executrix,  and 
bis  brother  John  as  executor.  On  the  same  day  he  executed  a  codicil,  which, 
except  as  to  the  appointment  of  said  executrix  and  executor,  superseded  the 
will,  and  was  as  follows:  "In  the  event  of  my  having  issue  by  my  wife,  Har- 
riette  Catherine  Dunscomb,  i  give,  devise,  and  bequeath  to  my  said  wife,  for 
the  term  of  her  natural  life,  the  income  from  all  the  real  and  personal  estate 
that  I  may  die  possessed  of,  and  on  her  death  to  the  child  or  children  of  our 
marriage  now  living,  or  who  may  be  living  at  the  time  of  my  death  or  born 
after  my  death,  to  t>e  divided  equally  among  them,  share  and  share  alike. 
The  real  and  personal  estate  to  be  realized  by  my  trustee  either  at  public  or  pri- 
vate sale,  whichever  muy,  in  the  discretion  of  the  said  trustee,  be  deetned  best 
for  the  interest  of  my  estate,  at  the  death  of  my  wife,  and  divided  among  the 
issue  of  my  marriage,  as  above  directed.  And  I  do  appoint  Charles  H.  Muir- 
bead,  of  the  city  of  Philadelphia,  in  the  state  of  Pennsylvania,  in  the  United 
States  of  America,  as  trustee  under  this  my  will,  to  collect  and  receive  and 
pay  over  the  income  of  the  trust  estate  therein  devised  to  ray  wife,  if  she  sur- 
vives me,  during  her  life,  and  at  tier  death  to  dispose  of  the  said  real  and  per- 
sonal estate  as  above  directed.  And  I  bequeath  to  the  said  Charles  H.  Muir- 
head,  for  bis  services  as  trustee,  the  usual  commission."  Mr.  Dunscomb 
left  a  widow,  who  at  the  date  of  the  will  was  26  years  of  age,  and  a  posthu- 
mous son,  both  of  whom  are  still  living.  The  widow  qualifled  as  sole  execu- 
trix, and  on  .January  23, 1872,  as  such  executrix,  transferred  to  Muirhead  261 
shares  of  the  stock  in  controversy,  describing  him  in  such  transfer  as  "trustee 
for  Harriette  C.  Dunscomb  under  the  will  of  George  H.  Dunscomb;"  and  on 
January  31,  1875,  a  certificate  for  a  stock  dividend  of  21  shares  was  issued  by 
direction  uf  the  defendant  railroad,  by  the  defendant  bank,  to  Muirhead,  as 
"trustee  for  Harriette  C.  Dunscomb,  under  the  will."  At  the  time  when  the 
transfer  was  made  by  the  executrix  to  the  trustee,  in  January,  1872,  she 
lodged  with  the  bank,  with  the  certificate  of  her  qualification,  a  copy  of  said 
will.  On  July  3, 1877,  Muirhead,  as  trustee,  sold  all  of  such  stock,  ud  trans* 
v.l8N.y.8.no.8— 38 
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ferreJ  ihe  same  upon  the  books  of  the  defendant  railroad,  kept  by  the  defend- 
ant bank,  to  Ward  Campbell  &  Co.  This  sale  and  transfer  were  made  with 
the  full  knowledge  and  approval  of  the  widow,  who,  as  above  stated,  was 
executrix,  and  under  said  codicil  was  entitled  to  the  income  received  there- 
from during  her  life.  Such  stock  had  fluctuated  since  the  death  of  the  tes- 
tator and  the  transfer  to  the  trustee  about  40  cents  on  the  dollar  in  its  market 
price,  and  had  declined  below  its  par.  The  utoney  derived  from  this  sale  was 
loaned  by  Muirhead  upon  mortgages  on  real  estate  in  the  city  of  Philadelphia, 
but  said  mortgages  turned  out  to  be  worthless,  although  the  interest  apon  the 
same  was  paid  tu  Mrs.  Dunscomb  until  December,  1882.  Muirhead  died  at 
Philadelphia,  May  7, 1888,  and  was  at  the  time  of  his  death  insolvent.  Upon 
July  6,  1883,  this  action  was  commenced  by  the  plaintiff,  an  institution  al- 
leged to  be  incorporated  under  thelawsof  the  province  of  Ontario,  and  which  ap- 
pears to  have  txieu  appointed  a  collector  of  Dunscomb'a  estate  by  the  high  court 
of  justice  in  Canada.  Upon  the  trial  the  special  term  decided  that  Muirhead 
had  no  right  to  sell  the  stock,  and  that  the  defendant  bank  had  notice  of  such 
want  of  authority,  and  judgment  was  thereupon  entered  in  favor  of  the  plain- 
tiff against  the  bank  as  pniyed  for  in  the  complaint,  but  the  complaint  was 
dismissed  as  against  the  defendant  railroad;  and,  from  such  judgment,  ap- 
peals were  taken  by  the  plaintiff  and  the  bank. 

It  was  held  by  the  special  term  that  the  trustee,  Muirhead,  bad  no  right  to 
sell  the  stock  in  question,  because  such  codicil  not  only  did  not  expressly  au- 
thorize the  trustee  to  sell  the  same,  but  also  because  the  authority  given  to 
him  to  sell  the  stock  at  the  death  of  the  widow  inferentially  excluded  the 
power  to  sell  it  before  that  lime.  We  think  that  the  grounds  upon  which  the 
decision'  was  placed  are  untenable,  and  that  the  judgment  in  favor  of  the 
plaintiff  must  therefore  be  reversed,  and  that  the  judgment  in  favor  of  the 
defendant  railroad  must  for  the  same  reason  be  aflBrmed.  As  the  testator  left 
a  posthumous  child  the  will  was  practically  superseded  by  the  codicil,  which 
is  inartiflcially  drawn,  and  does  not  in  terms  give  the  stock  in  question,  or  any 
other  property,  to  the  trustee.  The  first  sentence  of  such  codicil  gives  the  in- 
come of  ail  the  testator's  real  and  personal  estate  to  his  wife  during  her  life, 
and  then,  according  to  its  grammatical  construction,  gives  the  income  to  bis 
child  or  cbiklien,  alUiough  the  draughtsman  of  the  will  and  the  testator  may 
have  supposed  that  the  division  of  the  whole  estate  was  provided  for  in  the 
last  clause  of  the  same  sentence.  Tlie  next  sentence  provides,  in  effect,  for 
a  sale  of  botli  the  real  and  personal  estate  at  the  death  of  his  wife.  The  third 
sentence  appoints  Muirhead  trustee,  and  empowers  him  to  collect  and  receive 
and  pay  over  the  income  to  the  wife  during  her  life,  and  at  her  death  "to  dis- 
pose of  said  real  and  personal  estate  as  above  directed."  This  is  substantially 
ail  there  is  of  the  codicil;  and  it  is  apparent,  therefore,  that  it  does  not  con- 
tain, in  terms,  any  devise  or  bequest  whatever  to  the  trustee.  It  is  not  nee- 
eesary,  however,  to  consider  whether,  in  view  of  the  duties  devolved  upon  the 
trustee,  it  is  to  be  implied  that  the  legal  title  to  the  personal  estate  was  vested 
in  him  by  the  codicil,  because,  as  above  stated,  the  executrix  herself  formally 
transferred  the  stock  in  question  to  him,  and  the  legal  title  to  such  stock  was 
certainly  vested  in  him,  in  one  way  or  the  other. 

It  is  claimed  by  counsel  for  the  defendant  bank  that  the  codicil,  when  prop- 
erly punctuated,  can  and  should  be  construed  as  conferring  on  the  trustee  a 
power  of  sale  wliich  could  be  lawfully  exercised  at  anytime  after  the  death  of 
the  testator  and  the  probate  of  the  will.  We  are  unable,  however,  to  adopt 
this  view,  and  are  of  the  opiniun  that  the  express  power  of  sale  given  by  the 
codicil  could  not  have  been  exercised  until  after  the  death  of  the  wife.  Nor 
can  we  adopt  the  view  taken  by  the  special  term,  that  the  sale  by  the  trustee 
was  unlawful  because  it  was  not  authorized  in  express  terms  by  the  codicil. 
The  stock  in  question  had  fluctuated  greatly  in  value  during  the  time  it  was 
held  \a  the  trustee,  and  continued  to  fluctuate  afterwards.    It  bad  declined 
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about  40  cents  on  the  dollar,  while  in  the  hands  of  the  trustee,  at  the  time 
when  the  sale  was  made.  The  evidence  shows  snch  fluctuation  prior  to  the 
time  of  the  sale  to  have  been  as  follows:  In  Janaary,  1873,  the  price  was 
138}.  In  November,  1873,  the  price  was  78.  In  1874  the  lowest  price  was 
97,  and  the  highest  109.  In  1875  the  highest  price  was  119,  and  the  lowest 
IO84.  In  1876  the  highest  price  was  121|,  and  the  lowest  103}.  In  1877  the 
bigliest  price  was  118|.  and  the  lowest  96.  In  the  month  of  July,  1877,  it 
ranged  from  97,  the  lowest  price,  to  100,  the  highest.  On  the  Sd  of  July,  1877, 
the  price  was  9S%  and  99.  After  the  sale,  and  up  to  the  time  of  the  trial,  it 
fluctuated  from  183}  to  78;  and  on  the  day  of  the  trial  it  was  selling  at  79. 
If  the  trustee  had  received  from  the  executrix  money  which,  under  the  cod- 
icil, it  would  have  been  his  duty  to  invest,  and  had  purchased  the  stoclc  in 
question,  he  certainly  would  have  been  personally  liable,  bad  tliere  ultimately 
been  a  loss  upon  the  transaction,  (Aokerman  v.  Smott,  4  Barb.  626;)  and 
unless  the  codicil  is  to  be  construed  as,  in  effect,  forbidding  a  sale  before  the 
death  of  the  wife,  a  court  of  equity  would  have  directeika  sale  at  the  instance 
of  the  trustee  or  the  eestut  qtie  trust.  For  aught  that 'appears  in  the  evi- 
dence,  the  trustee  acted  in  good  faith  in  malcing  the  sale.  It  appears  that, 
before  tite  sale  was  made,  he  submitted  to  the  executrix  and  her  second  bus- 
band  the  question  whetherthe  stock  should  be  sold,  and  that  on  June  13, 1877,. 
the  husband  wrote  to  the  trusteea  letter,  wliich  contained  the  following:  "In 
reply  to  yours  dated  on  the  25th  ult.,  and  received  yesterday,  both  my  wife 
and  self  think  it  would  be  most  advisable  to  sell  the  railway  stock  you  men- 
tion, and  to  invest  It  as  you  may  think  advisable;  and,  if  you  will  see  to  this 
as  soon  as  possible,  we  shall  be  very  much  obliged  to  you,  and  we  shall  be 
<inxious  to  hear  that  you  have  sold  out,  as  it  would  be  better  to  receive  less 
interest  and  have  it  quite  safe."  No  one  but  the  executrix  was  interested  in 
the  matter,  except  her  son,  who  was  then  an  infant  of  tender  yenrs.  Tliere 
was  apparently  some  ground  for  apprehending  that  the  stock  might  further 
depreciate  in  value,  if  it  did  not  become  entirely  worthless;  and  it  doubtless 
appeared  to  the  trustee,  the  executrix,  and  her  second  husband  to  be  a  wise 
and  prudent  tiling  to  do,  to  sell  the  stock  and  invest  the  proceeds  in  some 
other  manner,  and  it  doubtless  would  have  so  appeared  to  any  person  who 
was  accustomed  to  exercise  reasonable  care  and  prudence  in  managing  bis 
own  pecuniary  affairs,  and  especially  so  to  a  trustee  who  honestly  desired  to 
protect  the  interests  of  his  cextui  que  trtut,  and  to  avoid  liability  on  his  part. 

It  is  urged  on  behalf  of  the  plaintiff  that  in  determining  the  question 
whether  the  trustee  bad  the  right  to  sell  such  stock  the  intention  of  the  testa- 
tor should  be  sought,  and  that  the  codicil  should  be  construed  in  such  man- 
ner as  to  carry  out  that  intention.  This  contention  is  undoubtedly  welt 
founded,  but  the  difliculty  is  that,  as  we  read  the  codicil,  the  testator  did  nob 
tliereiu  declare  what  his  intention  was  as  to  the  question  whether  the  stock 
should  or  should  not  be  sold  before  the  death  of  his  wife;  and,  if  this  be  so, 
then  the  fair  and  necessary  inference  is  that  the  testator  intended  that  the 
trustee  should  be  governed  by  whatever  rules  the  law  prescribes  in  such  & 
case. 

It  is  also  said  that  trustees  have  those  powers  only  which  are  expressly  con- 
ferred  upon  them  by  the  will,  deed,  or  other  instrument  which  creates  the- 
trust,  and  that  to  imply  a  power  of  sale  because  securities  are  of  an  uncertain 
and  fluctuating  value  is  to  vary  the  terms  of  the  trust.  It  frequently  occurs, 
however,  that  courts,  in  the  administration  of  justice,  are  obliged,  not  only 
to  enlarge  or  vary  the  terms  of  a  trust  by  implication,  but  even  to  imply  an 
intention  to  create  a  trust  when  a  trust  has  not  been  directly  or  expressly  de- 
clared in  terms. 

It  is  also  urged  that  to  imply  a  power  of  sale  not  expressly  given  by  the  in- 
strument creating  the  trust  is  to  invest  the  trustee  with  a  discretion,  the  ex- 
ercise of  which  may,  as  in  the  case  at  bar,  result  disastrously  for  the  eestut 
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que  trust.  The  answer  to  this  argument  is  that,  in  the  absence  of  ajitatute 
governing  the  case,  courts  should  adopt  a  rule  which  it  is  reasonably  certain 
will  produce  the  t)e8t  results  in  the  greatest  number  of  cases.  The  rule  in 
England  and  in  this  state,  which  forbids  a  trustee  to  invent  trust  funds  in  rail- 
road and  otlier  corporations,  is  a  most  salutary  one;  and  we  thinlc  the  rule  is,  or 
ought  to  be,  that  a  trustee  who  receives  trust  property  invested  in  such  secu- 
rities should,  if  he  is  not  required  to  sell  the  same,  at  any  rate  have  the  right 
to  mal<e  such  a  sale,  and  invest  the  proceeds  in  the  same  manner  that  be  would 
be  required  to  do  if  the  trust  property  received  by  him  consisted  of  money. 
In  some  cases  this  course  may  result  in  loss  of  income,  but  if  the  trustee  is 
lionest  and  reasonably  careful  the  principal,  at  least,  will  be  safe.  On  the 
other  hand,  tlie  doctrine  contemled  for  by  the  plaintiff's  counsel  would  in 
many  cases  lead  to  the  result  that  when,  as  frequently  happens,  the  inslru. 
ment  creating  the  trust  contains  no  power  of  sale,  the  trustee  has  no  duly  to 
watch  the  securities  in  bis  charge,  to  see  whether  they  are  appreciating  orde 
predating  in  value;  and  even  if  he  sees  that  they  are  depreciating  in  value, 
and  may  eVentually  become  worthless,  he  is  wholly  powerless,  and  must  stand 
idly  by  until  the  trust  fund  has  entirely  disappeared.  A  doctrine  wliich  leads 
to  this  result  cannot  be  a  sound  one;  and  while  we  concede  that  the  general 
rule  is  as  claimed  by  plaintiff's  counsel,  viz.,  "that  trustees  may  not  sell  or 
vary  specific  securities  given  in  trust,  nor  securities  left  by  a  testator,  in 
which  he  has  himself  invested  the  funds,"  we  think  that  this  rule  does  not 
prevent  trustees  from  converting  wasting  secnrities  into  those  of  a  perma- 
nent character,  and  converting  investments  that  are  not  authorized  by  law 
into  such  as  are  allowed  by  law.  We  are  also  of  the  opinion  ttiat  the  general 
rule  applicable  to  this  class  of  cases  is  correctly  stated  in  section  465  of  Perry 
on  Trusts,  and  is  as  follows:  "There  is  said  to  be  a  distinction  iMtween  an 
original  investment,  improperly  made  by  trustees,  and  an  Investment  made 
by  the  testator  himself  and  simply  continued  by  a  trustee;  but  it  is  a  distinc- 
tion that  cannot  be  safely  acted  upon.  If  a  testator  gives  any  directions  in 
liis  will  to  continue  his  investments  already  made,  trustees  must,  of  course, 
follow  such  directions,  and,  if  they  follow  them  in  good  faith,  they  will  not 
be  liable  for  any  losses  unless  they  are  negligent  in  failing  to  change  an  in- 
vestment when  it  ought  to  be  changed,  to  save  it;  for  it  cannot  be  supposed 
that  the  direction  of  a  testator  to  continue  a  certain  investment  relieves  the 
trustee  from  the  ordinary  duty  of  watching  such  investment,  and  of  calling 
it  in  when  there  is  imminent  danger  of  its  loss  by  change  of  circumstances.  If 
no  directions  are  given  in  the  will  as  to  the  conversion  and  investment  of 
trust  property,  trustees,  to  be  safe,  should  take  care  to  invest  the  property  in 
the  securities  pointed  out  by  the  law.  It  is  true  that  a  testator,  during  his 
life,  may  deal  with  his  property  according  to  his  pleasure,  and  investments 
made  by  him  are  some  evidence  that  he  hail  confidence  in  this  class  of  invest- 
ments; but,  in  the  absence  of  directions  in  the  will,  it  is  more  reasonable  to 
suppose  that  a  testator  intended  that  bis  trustees  should  act  according  to  law. 
Consequently,  in  states  where  the  investments  which  trustees  may  make  are 
pointed  out  by  law,  the  fact  that  the  testator  has  invested  bis  property  in  cer- 
tain stocl<B,  or  loaned  it  on  certain  security,  will  not  authorize  trustees  to  con- 
tinue such  investments  beyond  a  reasonable  time  for  conversion  and  invest- 
ment in  regular  securities.  *  *  *  Taking  all  the  cases  together,  it  would 
appear  to  be  a  settled  principle  that  trustees  are  not  Justified,  in  the  absence 
of  express  or  implied  directions  in  the  will,  in  continuing  an  investment  per- 
manently, made  by  the  testator,  which  they  would  nut  be  justified  themselves 
In  making.  The  principle  probably  has  its  qualification  that  if  a  trustee  con- 
tinue such  investment  in  good  faith,  and  a  loss  happens,  he  would  be  held  to 
replace  the  original  sum  only,  without  interest." 

We  are  referred  to  quite  a  number  of  cases  by  the  counsel  for  the  respective 
oarties.    Some  of  these  tend  to  support  the  views  atiove  expressed,  and  some 
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do  not.  Someof  tbem  arose  in  the  case  of  executors,  and  it  Is  claimed  by 
plaintiff's  counsel  that  they  are  therefore  inapplicable.  Most  of  the  cases 
cited  arose  In  the  English  courts,  and  are  not  controlling  hpre,  except  so  far 
as  the  decisions  appear  to  be  Ijaaed  upon  sound  principles  of  natural  justice. 
We  do  not  see  that  it  would  subserve  any  useful  purpose  if  we  should  make 
an  elaborate  examination  of  these  cases,  and  point  out  wherein  they  support 
or  antagonize  the  views  entertained  by  us.  In  the  absence  of  any  controlling 
decision  by  the  courts  of  this  state  to  the  contrary,  we  feel  at  liberty  to  adopt 
the  rule  which  is  founded,  as  we  think,  in  reason  and  justice,  and  which  is 
that  where  a  trustee  receives  such  personal  securities  as  the  stock  in  ques- 
tion, and  the  instrument  creating  the  trust  neither  empowers  nor  forbids  a 
sale,  he  has  the  right  to  sell  the  same  for  the  purpose  of  reinvesting  the  pro- 
ceeds in  such  securities  as  be  is  authorized  by  law  to  invest  in.  Whether  it 
is  the  absolute  duty  of  the  trustee,  in  such  case,  to  sell  the  securities,  and 
whether,  in  case  he  does  not  sell  them  and  loss  ensues,  he  can  be  held  liable 
for  such  loss,  it  is  not  now  necessary  to  decide.  If  Muirhead  had  the  right  to 
sell  the  stock  in  question,  the  defendant  bank,  though  chargeable  with  notice 
that  he  held  the  stock  as  trustee,  was  justified  in  permitting  the  transfer  of 
ttie  stock  upon  the  books  of  the  defendant  railroad,  which  were  in  its  cus- 
tody, and  was  not  bound  to  see  to  it  that  the  proceeds  were  thereafter  prop- 
erly reinvested,  and  cannot  be  held  liable  for  the  subsequent  loss  of  the  trust 
fund. 

The  plaintiff's  counsel,  however,  contends  that  the  codicil  contains  a  pro- 
vision which,  by  necessary  implication,  forbade  the  sale  before  the  death  of 
the  wife,  and  tliis  view  was  also  taken  by  the  special  term.  The  provision 
in  question  is  the  one  which  declares  that  the  real  and  personal  estate  is  to  be 
rciilized  by  the  trustee,  at  public  or  private  sale,  at  the  death  of  the  wife.  We 
are  unable  to  accept  this  construction  of  the  codicil.  Said  provision  mast  be 
construed  with  reference  to  the  rule  above  laid  down  as  to  the  right  of  the 
trustee  to  sell  when  he  is  not,  in  terms,  forbidden  to  do  so.  There  was  no 
specific  bequest  of  the  stock  to  the  trustee;  for,  as  above  stated,  the  codicil 
does  not,  in  terms,  give  anything  to  the  trustee.  Suqh  stock,  if  needed  to  pay 
the  testator's  debts,  might  have  been  sold  by  the  executrix,  and  never  have 
come  into  the  trustee's  hands.  The  testator  saw  fit  to  provide  for  the  distri- 
bution of  his  estate  at  the  death  of  his  wife  among  his  children,  in  cash;  and 
the  provision  for  the  sale  appears  to  have  been  inserted  solely  for  the  purpose 
of  enabling  the  trustee  to  make  such  distribution.  It  does  not  in  any  way  re- 
fer to  said  stock  or  any  particniar  property;  but,  as  we  construe  the  codicil, 
It  is  merely  a  general  direction  that  whatever  real  and  personal  property 
should  be  held  by  the  trustee  at  the  time  of  bis  wife's  death  should  then  hie 
sold,  and  the  proceeds  divided  among  his  children.  We  cannot  think  that 
this  provision  should  be  regarded  as  forbidding  the  trustee  to  sell  the  stock 
before  the  death  of  his  wife. 

Upon  the  whole  case,  we  are  of  the  opinion  that  the  Judgment  in  favor  of 
the  plaintiff  against  the  defendant  bank  sliould  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  appellant  to  abide  event,  and  that  the  judgment  in 
favor  of  the  defendant  railroad  should  be  affirmed,  with  costs.    All  concur. 


BiLET  et  al.  9.  Kea  et  al. 
{Supreme  Court,  General  Term,  Syth  Departmenu    March,  1892.) 

1.  Balk — Wjlkbastt— Pbottkcb  or  Jcbt. 

In  an  actioD  for  a  breach  of  warranty,  where  the  evidence  was  conflictlnK  as  to 
.  whether  the  representation  made  by  defendants  to  plaintiffs  could  be  held  to  oon- 
stltate  a  warranty,  the  question  was  properly  submitted  to  the  jury. 
9k  AfPBAL — Review— WaioHT  of  Evidenck. 

Where  the  question  is  one  of  fact,  and  the  evidence,  though  conflicting,  tends  to 
support  the  vurdiut,  such  verdict  will  not  be  disturbed  on  appeal. 
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Appeal  from  circuit  court,  Erie  county. 

Action  by  Millard  F.  Riley  and  another  against  William  C.  Reaand  anothei 
for  a  breach  of  warranty.  From  a  judgment  entered  on  the  verdict,  and  from 
4in  order  denying  defendants'  motion  for  a  new  trial,  defendants  appeal.  Af- 
firmed. 

Argued  before  Dwight,  P.  J.,  and  Macombek  and  Lewis,  JJ. 

M.  Shire,  for  appellants,     if.  B.  Jeinell,  for  respondents. 

Dwight,  P.  J.  The  action  was  for  a  breach  of  warranty  in  the  sale  of  a 
«ar  load  of  apples.  The  sale  and  the  value  of  tlie  goods  were  admitted,  but 
both  the  warranty  and  its  breach  were  denied.  The  issues,  therefore,  pre- 
sented two  distinct  questions  of  fact,  upon  which  the  evidence  was  strongly 
conflicting;  but  a  jury  of  the  defendants'  neiglit>ors — the  place  of  trial  liaving 
been  changed  from  the  plaintiffs'  county  to  that  of  the  defendants — found  on 
4)otb  questions  in  favor  of  the  plaintiffs.  The  manner  of  the  warranty,  as 
the  evidence  on  the  part  of  the  plaintiffs  tends  to  show,  was  as  follows:  "The 
plaintiff  Riley  went  into  the  defendants'  place  of  business  in  Buffalo,  saw  the 
-defendant  Powell,  and  told  him  that  be  was  looking  for  a  car  load  of  apples. 
Powell  told  him  he  liad  a  oar  load,  and  tool;  hi  m  into  tlie  rear  of  the  store,  where 
was  a  quantity  of  barrels,  of  which  he  opened  about  half  a  dozen,  and  showed 
him  the  apples.  They  were  perfectly  sound  and  bright,  and  the  t>arrels  full. 
Powell  said  tliere  were  not  enough  at  the  store  to  fill  a  car,  but  they  had  more 
in  a  carat  the  railroad.  Plaintiff  iisked  how  those  would  compare  with  these 
he  was  looking  at,  and  defendant  said  they  would  be  'equally  nice, — just  as 
nice;'  whereupon  the  sale  was  made  of  a  car  load  of  about  150  bbls.,  free  on 
board  cars  at  Buffalo,  at  $1.75  per  barrel."  The  charge  of  the  court  is  nut 
given  in  the  case, — there  being  no  exception  to  it, — but  we  must  assume  that 
the  questions  were  submitted  to  the  jury  with  proper  instructions  as  to  whether 
the  transaction  was  as  above  described,  and  whether  the  representations  of 
the  defendant  were  Intended  by  him  and  understood  by  the  plaintiff  as  a  war- 
ranty that  the  apples  to  be  shipped  were  of  the  quality  and  condition  of  those 
which  were  shown.  If  so,  tlie  contract  was  not  merely  one  of  an  implied 
wan-anty,  as  in  the  case  of  a  technical  sale  by  sample,  where  no  representa- 
tion is  made  except  by  the  exiiibition  of  the  sample  itself,  but  was  one  of  ex- 
press warranty  that  the  shipment  should  equal  the  sample  exhibited.  In 
SUCH  case  the  exhibition  is  not  to  be  regarded  as  a  demonstration  of  the  quality 
of  the  goods  sold,  but  as  setting  up  a  standard,  to  which  the  liulic  of  the  goods 
shall  conform.  Upon  the  question  of  the  breach  of  the  warranty  thus  estab- 
lished, the  evidence  was  perhaps  equally  conflicting,  though  tliat  on  the  part 
of  the  defendants  related  to  the  condition  of  the  apples  when  they  were  shipped 
at  Buffalo,  on  the  29th  of  August,  while  that  on  the  part  of  the  plaintifb  re- 
lated to  their  condition  when  received  and  examined  at  Olean,  on  the  2d  of 
September;  and  it  was  for  the  jury  to  say  whether  the  great  discrepancy  in 
the  two  descriptions  of  the  apples  could  be  accounted  for  on  the  theory  of 
their  deterioration  in  the  three  or  four  days  which  intervened.  This  ques- 
tion, also,  we  must  assume,  was  submitted  to  the  jury  with  proper  instruc- 
tions, and  it  was  determined  adversely  to  the  defendants  by  the  verdict.  Tlie 
warranty  and  its  breiich  being  thus  established,  the  only  question  was  of  the 
amount  of  damages  to  be  awarded.  The  verdict  was  for  S800. 10,  being  tlie 
whole  price  paid  by  the  plaintiffs,  $273,  and  interest  thereon  to  the  day  of 
trial.  It  was  admitted  by  the  plaintiffs  that  they  sold  some  of  the  apples  for 
from  $90  to  $100,  but  their  evidence  tended  to  show  that  the  freight  which 
was  paid  by  them,  and  the  expense  of  sorting,  wiping,  and  repacking  the  ap- 
ples, was  equal  to  the  sum  realized  on  the  sales;  and  so  the  jury  must  have 
found. 

All  the  questions  of  fact  arising  in  the  case  have  thus  been  properly  8ul>- 
mitled  to  the  jury,  and  determined  in  favor  of  the  plaintiffs.    Only  two  ex- 
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ceptions  are  argued  here, — the  flnt  to  the  denial  of  the  defendants'  motion 
for  a  nonsuit,  and  the  second  to  the  refusal  of  the  court  to  direct  a  verdict  for 
the  defendnnta.  The  first  presents  only  the  question  whether  the  represen- 
tation of  the  defendanl  Powell,  as  teetifled  to  by  the  plaintiff  Kiley,  could  be 
held  to  constitute  «  warranty  of  the  quality  and  condition  of  the  bullc  of  the 
apples  sold;  and  that  question  we  have  already  sufficiently  considered.  The 
second  exception,  like  the  motion  for  a  new  trial,  presents  the  question  whether 
the  evidence  warranted  a  verdict  for  the  plaintiffs.  Upon  that  question  we 
need  only  say  ttiat,  while  we  Bndthe  evidence  on  the  two  principal  questions 
of  fact  strongly  conflicting,  we  do  not  find  it  so  clearly  preponderating  in  favor 
of  the  defendanta  on  either  of  those  questions  as  to  justify  us  in  setting  aside 
the  verdict.  The  judgment  and  order  appealed  from  must  therefore  be  af- 
firmed.    All  concur. 


Ons  t).  HODQSON. 
(Supreme  Court,  General  Term,  JSH/tfi  Department    March,  1893.) 

AastBvtttvr  roB  BsiranT  of  Cbbditobs — Kind  akd  Pi.aob  o*  Deb'^ob's  Bcsikbbs. 

The  provision  of  Laws  1888,  c.  891,.Uiat  aesignments  for  the  benefit  of  creditors 

shall  state  the  residence  and  kind  of  business  of  the  debtor,  and  the  place  at  which 

aucb  business  eball  be  conducted,  Is  directory,  merely;  and  where  an  assiKnmeal 

omits  to  state  the  same  the  assignee  may  nevertheless  maintain  an  action  for  the 

*      conversion  of  the  goods  against  a  third  person. 

Appeal  from  special  term,  Monroe  county. 

Action  by  Charles  F.  Otis,  assignee  of  Francis  Colio,  against  Thomas  C. 
Hodgson,  sheriff.  From  a  judgment  overruling  his  demurrer  to  the  com- 
plaint, defendant  appeals.     Afiirmed. 

Argued  before  Dwight,  P.  J.,  and  Lewis,  J. 

Turk  &  Bamum,  for  appellant.     G,  A.  Shuart,  for  respondent. 

Lewis,  J.  The  complaint  of  the  plaintiff  alleged  that  Francis  Ck>lvin,  on 
the  16th  day  of  August,  1890,  executed  and  delivered  to  the  plaintiff,  by  an 
instrument  in  writing,  k  copy  of  which  is  hereto  annexed  as  a  part  of  the 
complaint,  a  general  Hssignnient  of  his  property  for  the  benefit  of  his  credit- 
ors; that  the  plaintiff  accepted  the  trust,  and  immediately  thereafter  entered 
into  possession  of  the  property  for  the  purpose  of  carrying  out  the  assignment; 
that  the  proper  inventory  and  schedules  were  made  out  and  duly  filed;  that 
the  plaintiff  executed  the  bond  required  by  law;  that  it  was  duly  approved 
and  filed;  and  that  on  tlie22d  day  of  September,  1890,  the  plaintiff  being  then 
in  possession  of  the  stock  of  goods,  the  defendant,  with  full  knowledge  of  the 
assignment  and  of  plaintiff's  possession  of  the  property,  took  forcible  posses- 
sion of  the  premises  wliere  the  goods  and  property  were,  and  took  tiie  stock  of 
goods  from  the  possession  of  the  plaintiff,  and  converted  and  disposed  of  the 
same;  thnt  the  goods  were  of  the  value  of  $1,100;  and  that  plaintiff,  hs  as- 
signee, was  injured  in  that  amount,  for  which  sum  he  demanded  judgment. 
The  assignment  failed  to  state,  as  required  by  the  statute  of  1884,  the  resi- 
dence or  business  of  the  assignor.  The  defendant  demurred  to  the  complaint 
of  the  plaintiff  on  the  ground  that  it  appeared  upon  the  face  of  the  complaint 
that  it  did  not  state  facts  sulBcient  to  constitute  a  cause  of  action.  The  issue 
of  law  thus  raised  came  on  for  trial  at  a  special  term  of  the  supreme  court. 
That  court  directed  an  interlocutory  judgment  overruling  the  demurrer,  and 
the  defendant  appealed -therefrom  to  this  court. 

Chapter  294  of  the  Laws  of  1888  provides  tiiat  every  conveyance  or  assign- 
ment made  by  a  debtor  of  his  estate,  real  or  personal,  or  both,  to  an  assiguea 
for  the  creditors  of  the  debtor,  shall  be  in  writing,  and  shall  specifically  state 
therein  the  residence  and  the  kind  of  business  carried  on  by  such  debtor  at 
the  time  of  making  the  assignment,  and  the  place  at  which  such  business 
shall  he  conducted,  and,  if  such  place  be  in  a  city,  the  street  and  number  thereof; 
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if  in  a  village  or  tuwn,  such  apt  designation  as  shall  reasonably  identify  such 
debtor.  It  was  held  in  Taggart  v.  Sisson,  (Sup.)  9  N.  Y.  Supp.  758.  in  Mid- 
liny.Sisson,  (Sup.)  ION.  Y.  Supp.  301.  and  in  Strickland  y.  Laraway,  (Sup.) 
9  N.  Y.  Supp.  761, — all  general  term  decisions, — that  the  failure  to  state  the 
residence  and  the  business  of  tlie  assignor  did  not  invalidate  an  assignment. 
Justice  Williams,  In  a  well-considered  opinion,  reported  in  9  N.  Y.  Supp. 
759,  holds  to  the  same  effect.  The  construction  given  to  this  statute  by  the 
foregoing  cited  cases  meets  with  our  approval.  Justice  Daniels,  in  a  case 
•arising  in  Orleans  county,  (not  reported,)  held  that  such  omission  did  not  in> 
validate  an  assignment.  Judge  Booestaver,  in  Bloomingdale  v.  Seligman, 
(Com.  PI.  N.  Y.)  3  N.  Y.  Supp.  243,  held  otherwise.  The  statute,  we  think, 
should  be  construed  us  directory,  and  not  mandatory.  The  plaintiff  was  in 
possession  of  the  property  by  the  act  and  consent  of  the  assignor,  claiming  to 
hold  it  for  the  benefit  of  creditors.  His  possession  of  the  property  was  suffi- 
cient to  entitle  him  to  maintain  the  action  as  against  every  one  but  the  real 
owner  or  those  claiming  lawfully  under  him.  A  bailee  of  chattels  may  mnin- 
tain  such  an  action,  even  though  he  be  merely  a  gratuitous  bailee.  The  finler 
of  goods  may  recover  their  value  from  a  wrong-doer  who  subsequently  con- 
verts  them.  Jfathews  v.  Harsell,  1  E.  D.  Smith,  393.  We  thinic  the  weight 
of  authority  goes  to  sustain  the  plaintiff's  contention,  and  that  the  judgment 
appealed  from  should  be  alDrmed,  with  costs,  with  leave  to  the  defendant  to 
answer  on  payment  of  costs. 

GUNNINGHAH   T.  MA£8EMA  SPRINGS  &  Ft.  G.  B.  Ca 

(Supreme  Court,  General  Term,  Third  Department,    April  4, 18B2  ) 

L  OOBPOBATION— VALIDrrr  OF  COSTBAOT — BviDENOB. 

In  an  action  against  a  railroad  company  on  a  contract  for  building  its  road,  it 
appeared  that  plaintiff  commenced  breaking  ground  for  the  road  in  the  presence 
Of  defendant's  president  and  \2  or  16  of  its  directors;  that  the  president  pointed 
out  plaintiff  as  the  contractor  for  building  the  road;  that  plaintiff  prosecuted  the 
work,  receiving  large  amounts  of  money  and  material  from  defendant  for  that  pur- 
pose; and  that  plaintiff  was  recognized  as  the  contractor  by  a  resolution  of  defend- 
ant's directors.  Held  sufficient  to  show  a  valid  contract  on  the  part  of  defendant 
corporation. 

8.  Sam«— Ultra  Vibks— Aoobptancs  of  Bbi«ifit8. 

Defendant  contended  that  so  much  of  the  contract  as  provided  for  the  building  of 
a  pile  bridge  and  a  small  piece  of  road  adjoining,  but  beyond  the  end  of,  its  line, 
was  ultra  vires  and  void;  but  it  appeared  that  the  work  was  done  in  good  faith, 
with  materials  and  money  furnished  by  defendant,  and  that  defendant  had  taken 
possession  of  both,  and  accepted  their  benefits.  Held,  that  defendant  could  not 
avail  itself  of  that  objection. 

8.  Same — Rbcovbkt  of  Monet  Paid. 

Whether  such  contract  was  or  was  not  ultra  vires,  defendant,  having  fully  paid 
for  the  bridge  and  the  piece  of  road,  could  not  recover  the  same,  and  was  not  en- 
titled to  credit  therefor  against  plaintiff  in  the  settlement  of  their  accounts  by  a 
referee. 

i.  Ck>NTaAOTS — Abakdonmbnt  of  Work — Nonpatmbnt  of  Instaujients. 

Defendant  having  failed  to  meet  the  payments  provided  for  in  the  contract,  plain- 
tiff was  justified  in  abandoning  the  work. 

6.  Evidence— Memoraxdum  of  Witness. 

A  witness  testified  that,  as  the  work  progressed,  be  measured  It  from  time  to 
time,  and  when  finished  made  a  memorandum  of  the  whole  work  done,  but  did  not 
remember  the  result,  independently  of  the  memorandum.  Held,  that  the  memo- 
randum was  properly  received  in  evidence. 

6.  Same— Documents. 

A  paper  purporting  to  be  an  agreement  between  defendant  and  a  third  person, 
tending  to  show  that  defendant,  through  its  employe,  took  charge  and  control  of 
the  pile  bridge  in  question,  and  finished  the  same,  was  properly  received  In  evi- 
dence on  behalf  of  plaintiff,  in  view  of  the  defense  of  ultra  Vires  made  by  defend- 
ant In  respect  to  the  contract  for  building  such  bridge. 

7.  Same— Parol  Evidence. 

The  written  contract  between  the  parties  having  contained  only  a  part  of  the  ac- 
tual contract,  the  i-eferee  properly  admitted  evidence  of  conversations  between 
plaintiff  and  defendant's  president,  supplementing  the  written  oootraot. 
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8.  Bamb— KNOTn.ESOE  or  Dkfexsant. 

Tbe  fact  that,  at  the  breaking  of  ground  for  the  road,  plaintiff  was  pointed  ont 
bjr  defendant's  president  to  tbe  directors  as  tbe  contractor  who  was  to  do  the  work, 
was  properly  receiyed  in  evidence  to  show  knowledge  of  and  assent  to  his  employ- 
ment  on  the' part  o/  the  directors. 

Appeal  from  jiid(;nient  on  report  of  referee. 

Action  t>y  Marcus  C.  Cunningham  against  the  Massena  Springs  So  Ft.  Cot* 
ington  Railroad  Company  to  n  cover  on  a  contract  for  building  defendant's 
road.  Paper  A.  referred  to  in  the  opinion,  was  an  agreement  between  de- 
fendant and  liicliard  Young  for  tlie  completion  of  tbe  pile  bridge  mentioned 
in  the  opinion.    From  a  judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

For  a  decision  on  appeal  from  an  order  granting  plaintiff's  motion  for  a 
bill  of  particulars,  see  8  N.  Y.  Supp.  98. 

Argued  before  Matham,  P.  J.,  and  Putnam  and  Herrick,  JJ. 

Walter  J.  Meara,  (  William  T.  Canttoell,  of  counsel,)  for  appellant.  Matt 
C.  Ransom,  for  respondent. 

Putnam,  J.  Plaintiff  brought  this  action  to  recover  a  balance  claimed  to 
be  due  for  constructing  a  portion  uf  defendant's  railroad  under  u  verbal  con* 
tract  alleged  to  have  l^een  made  with  one  Foster,  president  and  general  man- 
ager of  defendant,  and  which  contract  was  afterwards  in  part  reduced  to 
writing.  The  case  was  tried  before  a  referee,  who  found  in  favor  of  the  plain* 
tiff.  The  defendant  insists  that  the  referee  made  various  errors  in  his  rul- 
ings in  the  course  of  tiie  trial,  and  in  his  findings  upon  the  facts  and  law,  for 
which  judgment  should  be  reversed. 

1.  Defendant  claims  that  the  referee  erred  in  flnding  that  there  was  a  valid 
contract  entered  into  between  the  defendant  (tbrougli  Foster)  and  plaintiff  on 
the  23d  of  October,  1884,  with  the  terms  and  conditions  as  stated  in  his  re> 
port;  that  the  evidence  does  not  sustain  such  finding.  Plaintiff  .testified  to 
tbe  making  of  the  contract  with  Foster.  It  was  shown  by  several  witnesses, 
without  objection,  that  Foster,  wlio  was  president  of  the  defendant,  was  also 
its  general  business  roHiiager.  After  the  contract  it  appears  that,  in  the 
presence  of  12  or  15  of  the  defendant's  directors,  ground  was  broken  and  the 
work  was  commenced  by  tiie  plaintiff,  and  that  Foster  then  and  there  pointed 
him  out  as  the  contractor  who  was  to  build  the  road.  Plaintiff  went  on  with 
the  work  in  pursuance  of  the  contract  made  with  Foster,  and  the  defendant 
not  only  furnished  materials  necessary  to  be  used  in  said  work,  but  made  pay- 
ments thereon  to  a  large  amount.  The  testimony  Indicates  that  plaintiff, 
under  the  contract  with  Foster,  performed  the  work  witli  the  knowledge  and 
consent  of  defendant's  oflicers.  He  was  also  recognized  as  a  contractor  by  a 
resolution  passed  at  a  meeting  of  defendant's  directors.  A  corporation  may 
become  bound  by  a  contract  express  or  implied,  under  the  same  circumstances 
as  an  individual.  To  make  a  corporation  liable.  It  is  not  necessary  to  show 
an  express  resolution  passed  at  a. meeting  of  its  directors.  Where  a  party 
does  work  or  furnishes  materials  to  a  corporation  under  a  contract  witli  one 
assuming  to  act  as  its  agent,  to  the  knowledge  of  its  officers,  without  di.ssent 
on  the  part  of  the  corporation,  it  wiU  be  held  to  linve  ratified  the  contract,  and 
liable  thereunder.  Lee  v.  Coal  <£  Mining  Co.,  56  How.  Pr.  373;  Wilson  v. 
Railroad  Co.,  114  N.  Y.  487,  21  N.  E.  Kep.  1015;  Howell  v.  Dredging  Co., 
(Sup.)  13  N.  Y.  Supp.  849;  Marine  Bank  of  Buffalo  v.  Butler  Colliery  Co., 
(Sup.)  5  N.  Y.  Supp.  291;  Martin  v.  Manufacturing  Co.,  44  Hun,  137.  The 
evidence  given  in  the  case  amply  sustains  tlie  finding  of  the  referee  in  the  re- 
gard above  mentioned,  and  also  liis  finding  that  said  contract  was  subse- 
quently, and  on  or  about  January  21,  1886,  partially  reduced  to  writing. 

2.  But  the  defendant  says  that,  although  Foster  miglit  be  authorized  to 
make  a  contract  with  the  plaintiff  to  construct  the  road  on  defendant's  line, 
he  was  not  authorized  to  contract  for  tbe  buildJji^  of  a  bridge  and  a  piece  of 
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road  beyond  defendant's  line;  that  such  a  contract  was  ultra  vires.  Foster 
could  not  make  it  under  the  authority  conferred  upon  hiiu  by  defendant's  di- 
rectors, and  the  defendant  itself  could  not  legally  eutei-  into  such  an  agree- 
ment. It  was  shown  on  the  trial  that,  under  the  contract  with  Foster,  plain- 
tiff built  a  pile  bridge  and  a  small  piece  of  road  adjoining,  but  beyond,  de- 
fendant's line.  It  also  appears,  and  the  referee  found,  that  plaintiff,  while 
constructing  said  bridge  and  piece  of  road,  supposed  it  to  be  a  part  of-defend- 
ant's  line,  and  did  the  work  in  good  faith.  Defendant  furnished  a  large  part 
of  the  materials  for  the  bridge,  and  made  payments  thei-eon,  and  had  the  l)ene- 
flt  of  the  bridge  and  road.  Defendant  so  furnished  materials  and  made  pay- 
ments on  the  bridge  to  the  amount  of  91,857.49.  The  referee  made  no  allow- 
ance to  plaintiff  for  work  on  said  bridge  over  said  payments.  Practically,  be 
determined  th»t  plaintiff  built  the  bridge,  and  defendant  paid  for  it.  Whether 
the  contract  with  Foster  to  build  the  bridge  and  the  small  piece  of  road  at  the 
end  of  and  beyond  defendant's  line  was  or  was  not  beyond  derendant's  power, 
having  been  executed  by  plaintiff  in  good  faith,  and  the  bridge  and  piece  of 
road  having  gone  into  defendant's  possession,  the  plea  of  ultra  vires  cannot 
be  sustained.  "  A  corporation  cannot  avail  itself  of  the  defense  of  ultra  vires 
where  the  contract  has  been,  in  good  faith,  fully  performed  by  the  other 
party,  and  the  corporation  has  had  the  benefit  of  the  performance  of  the  con- 
tract. *•  Whitney  Arms  Co.  v.  Barlow,  63  N.  Y.  70;  Bissai  v.  Railroad  Cos., 
22  N.  Y.  269;  Woodruff  v.  Railroad  Co.,  93  N.  Y.  618;  Raft  Co.  v.  Roaeh, 
97  N.  Y.  381.  Were  it  otherwise,  however,  if  plaintiff  could  not  enforce 
the  contract  as  to  the  bridge  because  beyond  the  power  of  defendant  to  make 
it,  yet  defendant,  having  paid  $1,857.49  on  the  illegal  contract,  could  not 
recover  said  sum  of  the  plaintiff.  See  Knowlton  v.  Spring  Co.,  57  K.  Y. 
531,  532;  NeUis  v.  Clark,  4  Hill,  424.  "No  case  can  be  found  where,  when 
money  has  been  actually  paid  by  une  of  the  parties  to  the  other  upon  an  illegal 
contract,  each  being  partioeps  criminis,  an  action  has  been  maintained  to  re- 
cover it  bac^  again."  Hence  if  it  were  the  fact  that,  for  want  of  power  to 
make  the  contract  on  the  part  of  defendant,  phiintiff  could  not  recover  a 
part  of  the  sum  allowed  by  the  referee,  it  would  only  be  the  amount  allowed 
for  the  small  part  of  defendant's  road  between  the  bridge  and  defendant's 
line. — two  or  three  hundred  dollars.  For  the  reasons  above  stated,  however, 
I  think  plaintiff  was  entitled  to  recover  the  value  of  bis  work  upon  the  bridge, 
and  also  upon  this  small  piece  of  road. 

8.  The  claim  of  defendant  that  plaintiff  cannot  recover  in  the  action  be- 
cause he  abandoned  the  work,  and  failed  to  fully  pei-furm  the  contract,  is  not 
sustained  by  the  evidence.  There  was  evidence  given  in  the  case  which  Justi- 
fied the  finding  of  the  referee  that  the  plaintiff  ceased  work  at  the  sugges- 
tion of  defendant's  president  and  manager  that  there  was  no  money  to  go  on 
with,  and  that,  as  soon  as  defendant  collected  the  money  for  that  purpose, 
plaintiff  would  be  informed;  that  plaintiff  was  always  ready  and  willing  to 
continue  the  work,  but  never  received  any  such  notice.  Also,  the  evidence 
is  clear  that  defendant  could  not  meet  the  payments  as  provided  in  the  con- 
tract, and  failed  to  pay  plalntilf  according  to  its  terms,  and  for  that  reason 
plaintiff  could  properly  refuse  to  continue  the  work.  Strack  v.  Hurd,  (Sup.) 
16  N.  Y.  Supp.  566. 

It  is  insisted  by  defendant  that  the  referee  erred  in  not  allowing  defendant 
four  items  of  credit,  amounting  to  81,079.97.  which  it  claimed  were  estab- 
lished by  the  evidence  on  the  trial.  I  will  not  undertake  to  discuss  the  testi- 
mony given  in  regard  t-o  those  items,  but  I  have  read  and  considered  it  all 
carefully.  There  was  conflicting  evidence  given  in  the  case  as  to  the  said 
items,  and  I  think  the  findings  of  the  able  and  experienced  referee  on  the 
questions  of  fact  submitted  to  him  should  not  be  disturbed.  The  same  may 
be  said  as  to  the  item  fur  work  on  the  "abandoned  line,"  and  the  item  for 
plaintiff's  services. 
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It  is  suggested  that  the  referee  erred  in  overruling  the  objections  to  the  in- 
troduction ot  the  memorandum  made  by  Shanly.  Shanly  testified  that,  as 
the  work  progressed,  he  measured  it  from  tiuie  to  time,  and  when  finished 
made  a  memorandum  of  the  whole  work  done.  He  did  not  remember,  inde- 
pendently of  the  memorandum,  that-lt  was  correct.  I  think,  under  well- 
settled  rules,  the  memorandum  was  properly  received  In  evidence.  Wilson 
V.  Railroad  Co.,  114  N.  Y.  498,  21  N.  E.  Rep.  1015. 

Paper  A  was  also  competent  evidence.  It  w<is  properly  received,  as  tend- 
ing to  show  that  defendant,  through  Shanly,  its  employe,  took  charge  and 
control  of  the  pile  bridge  in  question,  and  finished  the  same.  The  defense  of 
vitra  vires  asserted  by  defendant  upon  the  trial,  and  the  claim  of  the  lack 
-of  authority  of  Foster  to  make  the  contract  with  plaintiff,  rendered  this  evi- 
dence proper. 

The  evidence  of  plaintiff  of  his  conversation  with  Foster  about  when  the 
work  began,  and  about  the  bridge,  etc.,  was  also  properly  received  by  the 
referee.  Although  there  was  a  written  contract  between  the  parties,  the  writ- 
ing only  contain^  part  of  the  contract,  and  hence  the  conversation  between 
-the  plaintiff  and  Foster  was  competent. 

I  also  think  that  the  referee  did  not  err  in  overruling  the  objections  to  that 
part  of  plaintiff's  evidence  detailing  what  occurred  at  a  meeting  when  work 
was  commenced  on  the  road  by  plaintiff.  At  that  meeting  a  large  number  of 
'defendant's  directors  were  present.  The  question  was  raised  on  the  trial  as 
to  Foster's  authority  tocontract  with  plaintiff.  Foster,  in  the  presence  of  de- 
fendant's directors,  pointed  out  the  pliiinliff  as  the  contractor  who  was  to  do 
the  work  of  the  road.  The  work  was  commenced  at  this  time  in  the  presence 
of  Foster  and  defendant's  directors,  and  of  pluintiff.  The  evidence  tended 
to  show  the  knowledge  and  assent  of  defendant's  officers  to  the  contract  made 
by  Foster  with  plaintiff. 

There  are  various  other  exceptions  made  by  defendant  to  rulings  of  the 
referee  on  the  trial,  and  to  hfs  findings,  which  I  do  not  deem  it  necessary  to 
discuss  here.  I  have  examined  them  all  with  care,  and  am  unable  to  find 
any  exception  which,  in  my  judgment,  requires  discussion,  or  which  should 
lead  to  a  reversal  of  the  judgment.  The  questions  involved  in  the  case  are 
mostly  those  of  fact.  I  think  the  findings  of  the  learned  referee  should  stand, 
-and  tliat  the  judgment  should  be  affirmed,  with  costs.     All  concur. 


In  re  Prime's  Estate. 
{Sfwpreme  Court,  Oeneral  Term,  First  Department,    April  14, 1892.) 

1.  Ck>UJlTEItAIi  iKHBRITiLNCl!  TAX— DaTB  0»    ACCRCIXQ. 

Under  Laws  l«87,  c.  718,  t§  1,  4,  providing  for  the  taxation  of  gifts,  legacies,  and 
collateral  inheritances,  and  declaring  that  such  taxes  shall  be  due  and  payable  at 
the  death  of  the  decedent,  the  validity  of  such  taxes  is  to  be  determined  at  the  date 
of  the  decedent's  death,  and  not  at  the  date  of  their  imposition,  and  the  contention 
that  a  law,  which  was  passed  subsequently  to  the  death  of  the  decedent,  but  before 
the  imposition  of  the  taxes,  repeals  by  implication  the  act  of  1887,  need  not  be  con- 
sidered.   In  re  Vasaar,  27  H.  B.  Rep.  894, 127  N.  Y.  8,  followed. 

9.  SaMB — EXBIIFTION  OF  COBPORATIONB. 

Laws  1890,  c.  658,  providing  that  any  religious,  educational,  scientiflo,  benevo- 
lent, or  charitable  corporation  may  take  and  nold  property  up  to  a  certain  limit  of 
valoe,  and  shall  be  exempt  from  taxation  and  from  the  application  of  Laws  1887,  c 
718,  applies  only  to  domestio  corporations. 

S.  FOBBION  COBPORATIONS— AOT  CONFBRRnfO  CbRTAIX  PrIVILBOBS— CONSTRUOTIOS. 

Act  Jnne  2, 1887,  providing  that  a  certain  society,  incorporated  in  another  state, 
shall  be  capable  of  taking  by  gift,  etc.,  and  of  holding  and  conveying  any  real  or 
personal  property  for  all  the  purposes  of  its  corporation,  does  not  maks  such  society 
a  domestic  corporation. 

Appeal  from  surrogate's  court.  Mew  York  county. 

Proceedings  to  appraise  the  estate  of  £.  D.  O.  Prime,  deceased,  for  the  pur- 
pose of  assessing  a  collateral  Inheritance  tax.    From  the  order  of  the  surro- 
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gate  fixing  such  tax,  the  American  Board  of  Gummiasioners  for  Foreign  Mis- 
sions and  others  appeal.    A-tBrmed. 

Argued  before  Yam  Brunt,  F.  J.,  and  O'Brien  and  PATTEsaoN,  JJ. 

R.  E.  it  A.  J,  Prime  A  Bums  and  Atistin  Abbott,  for  appellants.  B.  J. 
Levey  and  Delanoey  Nicoll,  Dist.  Atty.,  for  respondents. 

Patterson,  J.  The  order  appealed  from  in  tills  proceeding  was  made  by 
the  surrogate  of  3Tew  York  couaty,  who  assessed  and  fixed  the  amount  of 
certain  collateral  inheritance  taxes  upon  bequests  made  by  a  testator  to  resid- 
uary legatees  and  to  charitable  or  benevolent  institutions.  There  are  three 
objections  urged  to  the  decision  of  the  surrogate;  one  common  to  all  the  ap- 
pellants, and  the  others  applying  only  to  the  corporations  referred  to.  The 
general  objection  is  that,  the  testator  having  died  April  7,  1891,  and  the  leg- 
islature  of  this  state  having  passed  an  act  (chapter  215,  Laws  1891,)  which 
went  into  eSect  April  20th  of  that  year,  and  which  radically  changed  some  of 
the  provisions  of  the  act  of  1887,' and  theordeifiixing  the  amount  of  the  tax  on 
the  leKHCies  here  involved  not  having  been  made  until  October  12, 1891,  there 
was  no  authority  to  impose  the  tax,  because  by  the  changes  operated  by  the 
law  of  1891  the  provisions  of  the  act  of  1887  were  repealed  by  implication. 
We  do  not  consider  it  necessary  to  comment  at  length  on  this  contention,  for 
it  proceeds  upon  the  assumption  that  the  validity  of  the  tax  is  to  be  deter- 
mined as  of  the  date  of  its  actual  imposition.  If  this  were  true,  there  miglit 
be  force  in  the  argument  of  the  appellants;  but  the  contrary  has  in  substance 
been  held  by  the  court  of  appeals.  In  re  Vassar,  127  X.  Y.  8,  27  K.  E.  Rep. 
394.  We  consider  that  from  the  terms  of  tlie  statute  the  right  to  the  tax  ac- 
crued as  of  the  date  of  the  death  of  the  testator,  and  hence  that  the  surrogate 
was  correct  in  the  disposition  he  made  of  that  objection. 

Concerning  the  objections  taken  by  the  corporations  referred  to,  we  are  also 
of  opinion  that  the  decision  of  the  surrogate  was  right.  They  claim  that, 
even  if  the  act  of  1887  were  in  force,  and  applied  to  the  bequests  made  in  Mr. 
Prime's  will,  they  are  exempt,  because  of  the  provisions  of  chapter  553  of  the 
Laws  of  189U.  By  that  act  it  is  provided  that  any  religious,  educational, 
scientific,  benevolent,  or  charitable  corporation  may  take  and  hold  property, 
up  to  a  certain  limit  of  value,  and  shall  be  exempt  from  taxation,  and  from 
the  application  of  the  collateral  inheritance  tax  law.  The  two  appealinj;  so- 
cieties are  foreign  corporations,  and  their  claim  is  that  the  act  of  1890  ap- 
plies to  foreign  as  well  as  to  domestic  corporations  of  kindred  character.  The 
surrogate  held  otherwise.  It  is  quite  clear  to  us,  from  the  very  object  of  the 
act  of  1890,  tliat  it  Wius  tlie  intention  of  the  legislature  that  it  should  apply 
only  to  domestic  corporations.  It  is  an  act  to  limit  the  amount  of  property  to 
be  held  by  corporations,  organized  for  other  than  business  purposes.  It  is 
scarcely  to  be  assumed  tliitt  tlie  legislature  of  this  state  would  seek  by  a  gen- 
eral act  to  impose  restraints  and  disabilities  on  foreign  corporations,  or  legis- 
late as  to  their  powers  and  capacities,  or,  without  express  reference,  put  them 
on  the  footing  as  to  privileges  of  domestic  corporations,  as  to  which,  what- 
ever power  of  control  or  visitation  there  is,  resides  in  the  authorities  of  this 
state.  In  our  opinion,  the  act  of  1890  does  not  relieve  the  appellant  corpora- 
tions, and  the  law,  as  expounded  in  Catlin  v.  Trustees,  113  N.  Y.  133,  20  N. 
E.  Rep.  864,  controls. 

It  is  further  contended  by  one  of  the  appellants — "the  American  Board  of 
Commissioners  for  Foreign  Missions" — that  it  stands  on  the  same  footing  as 
a  domestic  corporation,  for  the  reason  that  it  was  virtually  reincorporated  in 
this  state  by  an  act  of  the  legislature  of  June  2,  1887.  Passing  by  the  sole- 
cism, and  considering  the  act  last  mentioned,  it  appears  that  it  is  therein  pro- 

*Laws  1887,  c.  713,  S$  1,  4,  provide  for  the  taxation  of  gifts,  legacies,  and  ooUateral 
Inheritances,  and  declare  that  such  taxes  shall  be  dne  and  pay  able  at  the  death  of  the 
decedent. 
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Tided  that  the  society  referred  to  shall  be  capable  of  taking  by  gift,  etc.,  any 
real  or  personal  property,  and  hold  and  convey  the  same  for  all  the  purposes 
of  said  corporation,  provided  the  annual  income  of  its  realty  in  this  state  shall 
not  exceed  the  sum  of  $20,000.  That  is  merely  an  enabling  act,  and  nothing 
more;  limited  to  the  one  purpose  of  according  to  a  designated  foreign  cor- 
poration a  particular  privilege.  But  it  cannot  be  inferred  from  tliat,  that 
it  is  made  a  domestic  corporation.  There  is  notliing  in  the  act  which  gives 
this  corporation  such  a  status,  any  more  than  a  general  law,  which  allows 
all  foreign  corporations  to  hold  real  estate,  and  convey  it  on  certain  condi- 
tions, would  give  them  any  further  or  other  rights  and  privileges  tlian  those 
coming  witliin  the  strict  terms  of  the  law.  The  order  of  the  surrogate  was 
right  in  all  respects,  and  must  be  affirmed,  with  costs. 

Van  Brunt,  P.  J.  In  addition  to  the  grounds  In  reference  to  the  liability 
of  the  legacies  to  the  tax  stated  by  Mr.  Justice  Patterson,  for  another  rea- 
son the  statute  under  whicli  exemption  is  claimed  cannot  apply  <o  a  foreign 
corporation.  It  is  the  well-settled  rule  in  this  state  that  its  statutes  have  no 
extraterritorial  force  unless  specially  so  provided.    I  concur. 

O'Bbien,  J.,  concurs. 


Lamb  et  oZ.  v.  Moss  et  al, 
{Supreme  Court,  Oeneral  Term,  Firat  Department.    April  14, 1889.) 

U  Equrrr— MosiTTiKO  JuDonitT— Mistake  of  Fact. 

Where  a  contest  of  a  will  la  abaadoaed,  and  a  oompromise  Is  effected,  whereby 
two  infant  heirs  are  to  receive,  each,  two  tenths  of^  decedent's  estate,  and  their 
guardian  od  litem,  believing  the  estate  to  be  worth  t375,000,  agrees,  as  part  of  the 
compromise,  that  the  infants'  attorneys  shall  receive  (36,000  for  their  services,  and. 
In  a  sabsequent  action  by  the  Infanta  to  carry  the  compromise  into  effect,  the  court 
ratifies  the  compromise,  and  directs  the  executor  to  pay  the  attorneys  said  sum, 
but  it  subsequently  appears  that  the  shares  of  the  infants  will  not  be  more  than 
tl5,000,  and  perhaps  not  more  than  (4,000,  equity  will  modify  the  decree,  and  en- 
join the  executor  from  paying  the  full  amount  of  such  fees. 

9.  Same — Indepbkdekt  Action. 

The  relief  will  be  granted  In  an  independent  action  In  the  same  court  In  which 
the  decree  was  rendered. 

Appeal  from  special  term.  New  York  county. 

Action  by  Florence  M.  litne  and  Richard  Lane,  by  Marietta  L.  Lane,  guard- 
ian ad  litem,  against  Frank  Moss,  executor,  impleaded  with  George  S. 
Hastings  and  George  M.  Curtis,  to  modify  a  decree,  and  enjoin  the  executor 
from  paying  certain  money,  under  said  decree,  to  his  codefendants.  Demur- 
rer to  the  complaint  overruled.     DefendHnta  appeal.    Affirmed. 

Argued  before  Van  Brunt,  P.  J.,  and  O'Brien  and  Inqraham,  JJ. 

Stephen  B.  Brague,  for  appellants.     Morgan  A  Ives,  for  respondents. 

Inoraram,  J.  The  complaint  alleges  that  the  plaintiffs  are  infants,  and 
are  heirs  at  law  and  next  <>f  kin  of  Mnltby  G.  Lane,  deceased;  that  the  said 
Maltby  G.'Lane  left  a  certain  paper,  purporting  to  be  his  last  will  and  testa- 
ment, which  was  offered  for  probate,  the  probate  of  which  was  contested  by 
these  plaintiffs  successfully,  and  a  decree  entered  refusing  probate;  that  sut>> 
sequently  another  paper,  purporting  to  be  a  will,  was  produced,  and  offered 
for  probate,  and  also  contested  by  these  plaintiffs;  that  subsequently  a  com- 
promise was  effected,  and  agreed  to  by  all  the  adults  interested  in  the  estate 
of  said  Lane,  whereby  these  plaintiffs  would  each  receive  two  tenths  of  the 
balance  of  the  estate  after  making  certain  payments  provided  for,  and  to  carry 
such  compromise  into  effect  an  agreement  was  signed  between  the  adults  in- 
terested in  the  estate,  and  by  the  two  infant  plaintiffs,  by  Marietta  L.  Lane« 
their  mother;  that  subsequently  an  action  was  commenced  In  this  court  by 
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these  plaintiffs,  in  order  to  ratify  and  carry  the  said  agreement  of  compromise 
into  effect;  and  that  subsequently  a  decree  was  entered  in  such  action,  rati- 
fying and  confirming  said  agreement,  and  directing  the  defendant  Moss,  as 
executor  of  tlie  said  Maltby  G.  Lane,  deceased,  to  pay  to  the  defendants  Hast- 
ings &  Curtis  the  sum  of  $26,000,  it  being  provided  in  the  agreement  that 
that  sum  should  be  Qxed  as  the  value  of  the  legal  services  rendered  by  said 
Hastings  &  Curtis  as  counsel  for  the  said  infants  in  the  proceedings  men- 
tioned. The  complaint  also  alleges  that  the  guardian  ad  litem  of  (he infant 
defendants  in  this  action,  who  signed  the  said  agreement  for  the  infants,  w<is 
induced  to  sign  the  said  agreement  on  behalf  of  the  infants,  allowing  the 
amount  of  the  compensation  of  tlie  suid  Hastings  &  Curtis,  by  reason  of  lier 
belief  that  the  value  of  the  property  of  the  deceased  was  at  least  $500,000; 
that  the  debts  and  liabilities  of  the  deceased  did  not  exceed  $225, 000,  in  which 
case  the  shares  of  the  said  infants,  under  said  agreement,  would  have  been 
about  $75,000  apiece;  that  the  said  shares  of  tlie  said'  infants  would  not 
amount  to  $15,000,  and  might  not  amount  to  over  $4,000;  and  that  the 
sum  of  $26,000  was  an  exorbitant  and  unreasonable  charge,  and  that  such 
services  were  not  worth  the  sum  of  $10,000.  The  agreement  signed  by  plain- 
tiffs, and  thus  ratified  and  affirmed  by  ^e  judgment  in  such  action,  recites 
the  fact  that  the  estate  of  the  said  Maltby  Lane  was  deemed  to  be  of  the  value 
of  $500,000,  and  was  subject  to  an  indebtedness  of  $225,000,  and  it  may  thus 
fairly  be  said  that  the  agreement  was  executed  upon  the  assumption  that 
these  facts  were  true,  and  that  the  amount  to  be  paid  to  Hastings  &  Curtis 
for  their  services  to  the  infants  was  based  upon  the  fact  that  the  infants' 
share  in  the  estate,  upon  the  basis  of  the  settlement,  would  amount  to  the 
sum  of  $50,000  apiece,  and  this  sum  of  $26,000  was,  by  the  agreement,  to  be 
paid  out  of  the  balance  of  the  estate  of  which  these  plaintiffs  were  entitled  to 
two  tenths.  The  defendant  Frank  Moss,  as  executor,  demurred  on  the 
ground  that  the  complaint  does  not  state  facts  sufHcient  to  constitute  a  cause 
of  action. 

The  plaintiffs  are  infants,  and  as  such  are  wards  of  the  court.  The  agree- 
ment made  on  their  behalf  by  their  mother  was  not  binding  upon  them  until 
ratified  by  the  courts;  and  whern  it  appears  that  the  judgment  of  the  court 
has  been  obtained,  which  ratifies  an  agreement  made  on  behalf  of  infants 
based  upon  a  false  estimate  of  the  interest  of  the  infants  in  the  property  af- 
fected by  the  judgment,  and  by  it  the  Infants'  property  is  fipplled  to  the  pay- 
ment of  claims  which  are  excessive  and  unjust,  and  the  approval  of  the  court 
to  such  payments  has  been  obtained  by  such  false  statements,  I  think  it  clear 
that  the  court  has  jurisdiction  to  intervene  and  protect  the  infants,  so  its 
judgment  shall  not  be  used  to  appropriate  the  infants'  property  to  the  pay- 
ment of  such  unjust  and  exorbitant  claims.  The  rule  is  stated  in  12  Amer. 
&  £ng.  £nc.  Law,  p.  144:  "A  court  of  equity  may  inter{iose  to  grant  relief, 
where,  on  account  of  some  mistake  of  fact  made  by  the  judge  or  a  party  to 
the  action,  an  inequitable  judgment  has  been  rendered;"  and  this  case  would 
seem  to  come  expressly  within  this  provision. 

While  it  is  usual  in  such  cases  to  make  the  application  in  the  action  in 
which  the  judgment  was  rendered,  I  can  see  no  reason  why  the  relief  cannot 
be  given  by  the  same  court  in  which  the  judgment  is  rendered  by  an  inde- 
pendent action.  The  demurrer  is  not  upon  the  ground  of  a  defect  of  parties, 
and  that  objection  to  the  complaint  is  therefore  waived.  T  think,  therefore, 
the  complaint  alleges  a  good  cause  of  action  against  defendant,  and  that  the 
demurrer  was  properly  overruled,  and  the  judgment  appealed  from  must  be 
alBrmed,  with  costs,  with  leave  to  defendant  to  withdraw  the  demurrer  and 
answer  over  on  payment  of  costs  in  this  court  and  court  below. 

Vam  Bkunt,  p.  J.  I  concur.  There  was  no  real  controversy  which  re- 
sulted in  the  judgment  of  this  court,  and  consequently  no  binding  adjudica- 
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tion.    The  rights  and  inteiesto  of  the  infants  were  in  no  wise  proteeted>  and 
hence  they  are  entitled  to  relief. 

O'Brien,  J.,  concurs  with  presiding  justice. 


BxTOKCET  et  ai.  v.  Bucklet  et  dl. 
(Supreme  Court,  Oeiural  Term,  First  Department.    April  14,  ISBS.) 

1.  Attoknbt  at  Li.w — Bjqht  to  CoiiPENgATiON — Abanoonmbht  of  Aonoir. 

An  attorney  at  law  who  commenced  an  action  on  behalf  of  plaintiffs  for  partition 
of  real  estate,  and  abandoned  the  cause,  aad  left  New  York  state  for  six  years,  can- 
not, upon  his  return,  the  parties  having  meanwhile  settled  the  matters  in  litigation 
between  themselves,  recover  his  fees,  costs,  and  disbuxsaments  ioourred,  or  to  be 
incurred,  therein. 
9.  Same — Stjbstitution  of  Rbcord. 

An  attorney  cannot  substitute  another  to  act  for  him  as  attorney  of  record,  with- 
out consent  of  his  client. 

Appeal  from  special  term.  New  York  connty. 

Action  by  Joseph  F.  Buckley  and  others  against  Mary  Buckley  and  others 
for  partition.  From  an  order  denying  a  motion  for  leave  to  enter  judgment 
by  George  H.  Stokes  for  full  amount  of  fees,  costs,  and  disbursements  in- 
curred, or  to  be  incurred,  by  him  as  attorney  in  the  action,  Stokes  appeals. 
Affirmed. 

Argued  before  Yan  Brunt,  P.  J.,  and  O'Brien  and  Andrews,  JJ. 

&.  H.  Stokes,  for  appellant.    H.  W.  Atwater,  for  respondents. 

Per  Curiam.  Without  considering  the  Irregularities  in  the  papers  sub- 
mitted upon  this  appeal,  many  of  which  properly  form  no  part  of  the  record, 
and  should  be  expunged  therefrom  in  the  disposition  thereof,  it  seems  to  he 
sufficient  to  say  that  it  appears  upon  the  face  of  the  papers,  properly  before 
the  court,  that  the  appellant  abandoned  the  cause  of  his  client,  l^t  the  slate 
of  New  York,  and  was  absent  therefrom  for  the  period  of  six  years,  without 
paying  any  attention  to  the  action  In  which  be  now  seeks  to  have  judgment 
entered  lor  the  purpose  of  recovering  his  fees.  It  is  alleged  upon  the  part  of 
the  appellant  that  be  gave  a  sul>stitiition  to  another  attorney  to  act  for  him 
as  attorney  of  record.  Tlie  appellant  had  no  power  to  give  any  substitution. 
He  was  bound  to  render  the  services  personally  for  his  client  or  surrender 
the  position  of  attorney.  By  rule  10  the  attorney  may  be  changed  by  consent 
of  the  party  and  his  attorney,  and  not  otherwise,  except  under  special  cir- 
cumstances; but  in  no  case  can  an  attorney  be  changed  simply  by  the  consent 
of  the  attorney  himself.  There  seems  to  be  no  reason,  therefore,  why  the 
parties  should  be  required  to  wait  six  years  for  their  attorney  to  return  and 
assume  the  performance  of  his  duties  before  disposing'of  the  litigation  which 
he  liad  abandoned.  It  appears  from  the  record  thxt  the  parties  had  settled  be- 
tween themselves  the  subject-matter  of  this  litigation,  and  the  court  should 
not  at  this  late  day  lend  its  aid,  by  any  extraordinary  means,  to  the  enforce- 
ment of  any  claim  which  the  appellant  may  have.  The  order  should  be  af- 
firmed, with  $10  costs  and  disbursements. 


In  re  Blewitt. 

(Supreme  Cmvrt,  Cfeneral  Term,  Flret  Department    April  14, 1893.) 

bsAinTT— Petition  to  Vacatb  Procbbdinos. 

A  petition  by  a  persoa  who  has  been  adjiAlKed  a  lunatic,  to  set  aside  such  adio- 
dicatlon,  will  be  dismissed  where  petitioner  refuses  to  submit  himsnlT  to  the  jnns- 
dicUon  of  the  court. 

Appeal  from  special  term.  New  York  county. 

Petition  by  James  Blewitt  to  vacate  proceedings  in  which,  on  the  applica- 
tion of  Julia  Blewitt,  he  was  adjudged  insane,  and  a  committee  of  his  ponoD 


Digitized  by CaOOQlC 


608  HEW  YORK  SUPPI^EOIENT,  vol.  18.  [Sapi  Ct. 

■and  property  appointed.  From  an  ordet  dismissing  all  farther  proceedings 
under  bis  petition,  James  Blewitt  appeals.     Affirmed. 

For  appeal  from  order  denying  motion  to  vacate  tlie  commission,  see  16  H. 
Y.  Supp.  305. 

Argued  before  Van  Brunt,  P.  J.,  and  O'Brien  and  Andrews,  JJ. 

I$aiui  N.  Miller,  for  appellant.    Lorenzo  Semple,  for  respondent. 

Per  Curiam.  It  appears  from  the  papers  presented  upon  tliis  appeal  that 
the  petitioner,  James  Blewitt,  refuses  to  submit  himself  to  the  jurisdiction  of 
the  court.  If  such  refusal  arises  from  his  infirm  condition  of  mind,  so  that 
he  is  not  responsible  tlierefor,  it  necessarily  follows  that  there  is  no  necessity 
■for  the  proceedings  which  were  dismissed  for  tbe  pnrpose  of  examining  the 
question  as  to  his  restonition  to  sanity.  If  he  is  sane,  then  his  refusal  to  sub- 
mit himself  to  tbe  Jurisdiction  of  the  court  prevents  his  having  any  right  to  the 
-equitable  inlervention  of  the  court  in  the  setting  aside  of  tlie  proceedings  by 
which  he  was  adjudged  a  lunatic.  It  therefore  necessarily  follows  that, 
whether  sane  or  insane,  James  Klewitt  had  no  right,  under  tbe  circumstances 
-presented  by  the  papers  upon  this  appeal,  to  compel  the  continuance  of  the 
proceedings  which  were  dismissed.  The  order  appealed  from  should  there- 
lore  be  affirmed,  with  $10  costs  and  disbursements.    All  concur. 


Gribbon  e.  6ANS8  et  al. 
(Supreme  Court,  Oeneral  Term,  First  Department    April  14, 1899.) 
1.  Affidavit  m  Attaorkb^tt — Bt  Whom  Hadb. 

A  person  who  has  geaeral  charge  and  supervision  over  the  business  of  another 
person  mast  be  deemed  to  have  sufficient  personal  knowledge  to  make  an  affidavit 
in  attachment  for  a  debt  owing  to  such  person. 
.2.  Same. 

Code  Civil  Proo.  i  688,  declaring  that  an  affidavit  In  attachment  most  show  plain- 
tiff to  be  entitled  to  a  certain  sum  over  and  above  all  oonnterelaims  "known  to 
him,"  allows  the  affidavit  to  be  made  by  an  agent,  or  other  person  than  plaintiff, 
only  when  some  excuse  Is  given  for  not  producing  the  affidavit  of  plaintiit 

Appeal  from  special  term,  New  York  county. 

Action  by  Alexander  Gribbon  against  Micliael  Ganss  and  others.  From  an 
•order  vacating  an  attachment,  plaintiff  appeals.    Aflrmed. 

Argued  before  Van  Brunt,  F.  J.,  and  O'Brien  and  Andrews,  JJ. 

F.  A.  Thomson,  (/.  /.  Allen,  of  counsel,)  for  appellant.  D.  LeventriU,  tat 
respondents. 

Per  Curiam.  We  do  not  think  that  the  objection  that  there  is  nothing  in 
the  affidavit  of  Gilmour  showing  that  the  affiant  had  personal  knowledge  of 
the  facts  set  forth  in  bis  affidavit  is  well  founded.  He  swears  that  he  is  the 
.manager  of  the  plaintiff's  business,  and  that  as  such  manager  he  has  general 
charge  of  and  supervision  over  all  the  affairs  connected  with  the  plaintiff's 
business.  Being  such  manager,  and  having  such  charge  of  and  supervision 
over  the  plaintiff's  affairs,  lie  may  fairly  be  presumed  to  have  personal  knowl- 
edge of  the  matters  set  forth  in  his  affidavit. 

Another  objection,  however,  is  taken  to  the  affidavit  which  we  think  la 
well  founded,  and  will  require  an  affirmance  of  the  order  appealed  from. 
The  Code'  requires  that  the  affidavit  upon  which  the  attachment  is  issued 
must  show  that  the  plaintiff  is  entitled  to  recover  the  sum  stated  therein  over 
.and  above  ail  counter-claims  known  to  him.  Gilmour  swears  that  the  plaintiff 
is  justly  entitled  to  recover  from  the  defendants  the  sum  of  C394.85over  and 
.above  all  counterclaims  known  to  the  plaintiff  or  to  deponent:  and  that  de- 
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ponent  is  familiar  with  the  plaintiff's  business,  and  particularly  with  the 
transactions  had  with  the  defendant,  and,  if  there  were  any  counter-claims, 
he  would  know  of  the  same.  When  an  application  for  an  attachment  is 
made,  the  best  evidence  obtainable  of  the  facts  upon  which  the  application  is 
based  must  lie  presented  to  the  judge.  The  best  evidence  in  this  case  would 
have  been  the  affidavit  of  the  plaintiff  himself  as  to  counterclaims  known  to 
him.  Instead  of  that,  the  affidavit  of  his  manager  was  presented,  and  no  ex- 
cuse or  reason  is  given  why  the  affidavit  of  the  plaintiff  is  not  produced.  It 
is  not  stated  that  the  plaintiff  resides  or  does  business  abroad,  and,  for  aught 
thiit  appears  from  the  affidavit,  he  may  have  been  present  in  the  city  of  New 
York,  and  in  company  with  the  affiant,  at  the  time  the  affidavit  was  made. 
The  court  is  entitled  to  the  best  evidence  in  the  first  instance,  or  an  explana- 
tion why  it  is  not  furnislied.  The  order  appealed  from  should  be  affirmed, 
with  $1U  costs  and  disbursements. 


Ratuoxd  v.  Gakss  et  aU 
(Supreme  Court,  Oeneral  Term,  First  Vepartmenu    April  14, 18S9.) 

Appeal  from  special  term,  New  York  county. 

Attacliment  by  James  I.  Raymond  aeainst  Michael  Gaass  and  others.  From  an  order 
vacating  the  attachment,  plaintifT  appeals.     Affirmed. 

Argaed  before  Van  Brdnt,  F.  J.,  and  O'Bkien  and  Andrews,  JJ. 

F.  A.  TTumuoti,  {J.  J.  Allen,  of  counsel,)  for  appellant  D.  Leventrltt,  for  respond- 
ents. 

Per  CuBiAif.  For  the  reasons  stated  in  the  case  of  Orlbhon  v.  Same  Defendant,  13 
N.  Y.  Supp.  606,  (decided  herewith,}  the  order  should  be  affirmed,  with  $10  ooete  and 
disbursements. 


McDonald  v.  New  Yobk  Gent.  &  H.  B.  B.  CSo. 

(Stipremc  Court,  Oeneral  Term,  Fifth  Department,    March,  1893.) 

Uaster  avd  Servant — Neolioesce  of  Fellow  Servants. 

In  an  action  against  a  railroad  company  to  recover  for  the  death  of  plaintiff's 
decedent,  it  appeared  that  decedent  was  a  flagman  in  defendant's  employ,  and  was 
killed  by  defendant's  engine,  running  without  a  headlight;  that  the  headlight,  be- 
fore the  engine  left  the  roundhouse,  was  inspected  by  defendant's  inspector,  and 
found  in  good  condition;  that,  when  the  engineer  found  it  out  of  order,  he  was  at 
a  station  where  defendant  had  repair  shops,  with  facilities  for  repairing  it;  and 
that  it  was  the  engineer's  duty  to  have  it  repaired  before  proceeding  with  the  en- 
gine. Held,  that  the  negligence  of  the  engineer  in  failing  to  have  the  headlight 
repaired,  and  in  running  the  engine  without  a  headlight,  was  the  negligence  of  de- 
cedent's fellow  servant,  for  which  defendant  was  not  liable. 

Appeal  from  circuit  court,  Monroe  county. 

Action  by  Bridget  McDonald,  administratrix,  against  the  New  York  Cen- 
tral &  Hudson  River  Bailroad  Company,  to  recover  damages  for  the  death  of 
Thomas  McDonald.  Decedent  was  a  flagman  in  defendant's  employ,  and  was 
killed,  while  in  the  discharge  of  his  duties,  at  a  highway  crossing,  by  being 
run  over  by  defendant's  engine,  running  in  the  night  without  a  headlight. 
Plaintiff  had  judgment,  and  from  an  order  denying  its  motion  for  a  new  trial, 
made  on  the  minutes,  defeudant  appeals.     Reversed. 

Argued  before  Dwiqht,  P.  J.,  and  Macombkr  and  Lewis,  JJ. 

Albert  H.  Han-is,  for  appellant.     George  F.  Yeoman,  for  respondent. 

Lewis,  J.  We  assume  in  disposing  of  this  appeal  that  McDonald's  death 
was  caused  by  the  running  of  the  engine  without  a  headlight,  and  that  he  was 
free  from  negligence  contributory  to  his  death.  The  qui-stion  to  be  con- 
sidered is  whether  tlie  deceased  came  to  his  death  by  the  negligence  of 
the  defendant,  or  by  the  negligence  of  a  coemploye  only.  Mr.  Brown, 
as  one  of  defendant's  engineers,  was  required,  on  tlie  afternoon  of  the 
day  of  the  accident,  to  run  an  engine  from  the  roundhouse  in  the 
v.lSN.Y.s.no.R— 39 
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city  of  Syracnse  to  the  city  of  Buffalo.  His  Breman  was  Thomas  Freeney. 
They  left  Syracnse  at  2:30  that  afternoon.  When  they  arrived  at  Rochester, 
it  was  dark,  and  they  there  discovered  that  the  headlight  glass  of  the  engriue 
was  out  of  order,  and  the  light  was  not  burning.  The  glass  was  unbroken. 
The  bottom  of  it  was  in  position,  but  the  top  was  tilted  back  four  inches, 
which  let  in  the  air  and  extinguished  the  headlight.  The  engineer  could  not 
repair  It,  so  he  caused  to  be  placed  on  the  front  of  the  engine  a  signal  light, 
about  the  size  of  an  ordinary  track  lantern,  and  proceeded  westwardly  towards 
Buffalo  without  any  headlight  except  the  lantern;  and,  in  passing  over  the 
crossing  where  McDonald  was  stationed,  ran  against  him,  causing  his  death. 
It  was  shown  upon  the  trial  that  the  defendant  had  in  its  employ  at  the  round- 
house in  Syracuse,  where  this  engine  was  kept,  a  Mr.  Wilke,  whose  business 
it  was,  and  had  been  for  many  years,  to  inspect  the  headlights  of  the  engines, 
and  see  that  they  were  kept  in  repair.  This  engine  was  shown  to  have  been 
in  the  roundhouse  at  Syracuse  the  day  of  the  accident,  until  it  was  taken  by 
the  defendant's  engineer,  as  stated.  The  evidence  tended  to  show  that  the 
headlight  was  inspected  by  the  defendant's  inspector  before  it  left  Syracuse 
that  day,  and  that  it  was  in  good  condition.  The  defendant  bad  shops  at 
Syracuse  and  Rochester,  with  facilities  for  repairing  the  headlights  of  their 
engines.  There  was  evidence  tending  to  show  that  the  defendant  required 
its  engineers,  when  using  engines,  to  look  after  them,  to  see  that  they  were 
in  proper  order  for  use,  and,  in  case  they  were  found  to  be  put  of  order,  to 
take  the  engines  at  once  to  the  proper  place  for  repairs,  and  report  the  defects. 
The  rules  of  the  company  provided  that  a  train  running  after  sunset  should 
display  its  headlight.  The  rules  also  provided  that  conductors  and  engine- 
men  must  take  every  precaution  for  the  protection  of  their  train,  and  in  all 
cases  of  doubt  or  uncertainty  to  take  the  safe  course,  and  run  no  risks.  The 
trial  justice  charged  the  Jury  "that  it  appeared  from  all  the  evidence  in  the 
case  that  the  engineer  was  charged  with  the  duty  of  inspecting  the  engine, 
and  seeing  that  it  was  in  proper  condition,  and  that  it  was  for  them  to  say 
whether  the  failure  of  the  inspector,  who,  for  the  purposes  of  taking  care  of 
the  engine,  stood  in  the  place  of  the  company  itself, — whether  his  failure, 
after  he  had  discovered  that  there  was  a  defect  in  the  headlight,  to  bring  it  to 
the  notice  of  the  people  whose  duty  it  was  to  mend  it,  and  to  see  that  the 
proper  thing  should  be  done  with  it,  was  negligence  on  the  part  of  the  com- 
pany." The  defendant's  counsel  duly  excepted  to  this  portion  of  the  charge  of 
the  court,  and  asked  the  court  to  cliarge  the  jury  that  in  leaving  Rochester, 
and  running  to  the  crossing  in  qnestion,  with  the  headlight  of  the  engine  out 
of  order,  the  engineer  acted  as  a  fellow  servant  of  McDonald,  and  not  as  the 
defendant.  The  court  declined  so  to  charge,  and  the  defendant  excited. 
The  court  did  charge  that  there  was  no  negligence  in  the  Inspection  of  the 
headlight  at  Syracuse,  and  that  there  was  no  evidence  of  any  defect  in  the 
headlight  when  it  left  Syracuse.  So  we  have  the  question  presented,  was  the 
act  of  the  engineer  in  proceeding  with  the  defective  headlight  the  negligence 
of  the  defendant  or  the  negligence  of  a  coemploye  of  the  deceased? 

It  is  obviously  the  duty  of  every  person  engaged  in  the  use  of  any  kind  of 
machinery  to  keep  a  constant  supervision  over  it,  to  see  that  it  does  not  get 
out  of  order.  The  evidence  shows  that  the  repairing  of  this  headlight  could 
only  be  done  at  a  shop  furnished  with  proper  facilities.  It  was  the  engineer's 
duty,  when  be  found  the  headlight  out  of  order,  to  run  the  engine  into  the 
shop  at  Rochester  for  repairs.  The  engineer;  the  Areman,  and  the  deceased, 
BO  far  as  the  ordinary  duties  they  were  required  to  perform,  were  unquestion- 
ably fellow  servants.  It  is  conceded  that,  when  Brown  was  performing  an 
act  necessary  to  the  management  and  movement  of  his  engine,  he  was  a  co- 
employe  of  the  deceased;  but  it  is  contended  that  when  he  was  looking  at  the 
engine,  to  see  if  it  was  in  condition  to  be  safely  used,  he  was  an  inspector, 
and  stood  in  the  place  of  the  company.    The  acts  of  manipulating  the  engine 
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levers  and  looking  at  the  engine  may  be  performed  simultaneously;  and  yet 
the  respondent  contends  that,  when  doing  one  of  the  acts.  Brown  stood  as  a 
representative  of  the  company,  and  in  doing  the  other  he  was  acting  as  an 
engineer,  simply.  In  keeping  an  oversight  over  the  engine  the  engineer  was, 
we  think,  simply  performing  a  duty  incumbent  upon  him  as  an  engineer, — 
a  duty  incident  to  his  position  as  an  engineer;  and,  when  he  determined 
to  proceed  with  the  defective  engine,  it  was  the  act  of  a  coemploye  of 
the  deceased,  and  not  the  act  of  the  principal.  The  engineer  was  not 
required  to  repair  the  headlight.  Had  he  run  the  engine  into  the  repair 
shop,  and  reported  its  condition  to  the  company,  he  would  have  fully  dis- 
charged bis  duty.  If  an  employer  who  carefully  examines  a  machine,  and, 
finding  it  in  good  condition,  directs  his  servants  to  use  it,  enjoining  upon 
one  of  them  the  duty  of  watchfulness,  to  see  that  it  does  not  get  out  of  repair, 
is  to  be  held  liable  for  an  Injury  to  one  of  the  servants,  caused  by  the  failure 
of  the  one  required  to  keep  watch  to  perform  his  duty  in  that  regard,  the  doc- 
trine that  employers  are  not  to  be  held  liable  for  the  negligent  acts  of  coem- 
ployes  would  be  practically  exploded.  "A  rule  of  a  railroad  company  provid- 
ing that  conductors  will  be  held  responsible  for  the  proper  adjustment  of 
switohes  used  by  their  trains  does  not  make  the  conductor  the  representative 
of  the  company,  so  as  to  make  his  negligence  that  of  the  company,  in  respect 
to  injuries  sustained  by  other  employes."  Miller  v.  Railroad  Co.,  (Or.)  26 
Pac.  Rep.  70;  Reynolds  v.  Kneeland,  (Sup.)  17  N.  Y.  Supp,  895. 

We  have  examined  the  authorities  referred  to  by  the  learned  trial  justice 
and  the  counsel  for  the  respondent,  but  they  fail,  in  our  judgment,  to  sustain 
the  verdict  in  this  case.  Fuller  v.  Jeioett,  80  N.  Y.  46,  was  a  case  of  an  injury 
to  an  engineer,  caused  by  the  explosion  of  a  locomotive  boiler.  The  explosion 
was  caused  by  the  wealiness  of  the  boiler,  resulting  from  defective  stay  bolts 
and  a  defective  outer  sheeting.  The  engine,  after  it  bad  been  in  use  for  10 
years,  was  taken  to  the  shop  of  the  company  for  general  repairs;  an^  the 
master  mechanic,  in  charge  of  the  shop,  gave  directions  for  its  thorough  over- 
hauling. The  repairs  were  made  by  mechanics  in  the  employ  of  the  company. 
The  company  was  held  liable  for  the  negligence  of  these  mechanics  in  repair- 
ing the  boiler,  upon  the  ground  that  it  had  delegated  to  them  the  entire 
charge  of  making  the  repairs,  and  in  doing  so  they  stood  in  the  place  of  the 
principal.  The  case  of  Crispin  t.  Babiilt,  81  N.  Y.  516>  fails  to  sustain  the 
contention  of  the  respondent. 

The  defendant  having  in  its  employ  at  Syracuse  an  expert,  to  whom  it  had 
confided  the  duty  of  examining  and  repairing  its  locomotive  headlights,  and 
he  having  fully  discharged  his  duty  in  the  premises,  the  defendant  was  not 
liable  to  the  plaintiff  for  the  negligence  of  the  engineer.  The  supervision  of 
the  engine  required  of  the  engineer  Brown  pertained  to  his  duty  as  an  opera- 
tive, simply,  and  in  performing  it  he  was  acting  as  a  coemploye  of  the  de- 
ceased. We  find  ourselves  unable  to  agree  with  the  learned  trial  court's 
views  of  the  liability  of  the  defendant,  upon  the  evidence.  The  order  ap- 
pealed from  should  be  reversed,  and  a  new  trial  granted;  coats  to  abide  the 
event.    AU  concur. 

Fox  «.  McCoMB. 
(Suvreme  Court,  Oentrai  Term,  Plrat  Department.    March  81, 1803.) 

L  MoxBT  Has  aitd  RBOBmn  —  Fathest  bt  Dbbtob  to  Btbanobx  —  Rboovxbt  bt 

Cbeditok. 

In  an  aotlon  by  the  receiver  of  an  association  for  money  alleged  to  have  been  re- 
ceived by  defendant  to  the  use  of  tlie  association,  it  appeared  that  one  C.,  who  was 
a  stockholder  in  the  association,  and  owed  a  balance  of  $5,000  on  his  subscription, 
paid  that  amount  to  defendant.  Def^dant  was  not  authorized  to  act  for  the  asso- 
ciation, and  claimed  that  he  received  the  money  on  his  own  account  Plaintiff  ia- 
trodaced  in  evidence  a  release  and  bond  of  indemnity  executed  by  defendant  to  C., 
reciting  that  whereas,  C.  had  become  a  subscriber  for  stock  in  the  association,  "a 
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portion  of  which  subscription  has  remained  anpaid  until  the  date  of  these  presents, 
and  has  now  been  paid  in  full  by  the  payment  of  the  balance  of  said  subscription  to 
me,  the  receipt  of  which  is  hereby  acknowledged, "  defendant  would  save  C,  among 
other  things,  from  loss  for  such  debt.  Defendant,  however,  introduced  the  testt 
mony  of  C.  that  be  knew  defendant  was  not  a  trustee  or  agent  of  the  association, 
and  did  not  intend  to  pay  him  the  money  as  such,  and  that  defendant  expressly 
stated  that  he  could  not  receive  the  money  as  agent  of  the  association.  Held,  that 
defendant  received  the  money  on  his  own  account,  and  not  to  the  use  of  the  associ- 
ation, and  plaintiff  could  not  recover  it  from  him. 

a.    SA.MB. 

Where  a  third  person  receives  on  his  own  account  and  for  his  own  use  the  amount 
of  money  due  from  a  debtor  to  his  creditor,  and  ?lves  his  personal  guaranty  to  the 
debtor  to  save  him  from  loss  on  account  of  the  debt,  and  does  not  assume  to'reoeive 
the  money  for  the  creditor,  the  latter  cannot  recover  it  from  him  in  an  action  for 
money  received  to  its  use. 

S.  PabOL  EvIDBNCB — COMPKTENCT. 

A  party  to  a  contract  in  an  action  against  him  by  a  stranger  thereto  may  intro- 
duce parol  evidence  to  explain  it  after  it  has  been  put  in  evidence  by  plaintiff. 

Exceptions  from  circuit  court.  New  York  county. 

Action  by  Austin  G.  Fox,  as  receiver  of  the  Cordova  Apartment  Associa- 
tion, against  James  J.  McComb  for  moneys  received  to  the  use  of  the  corpo- 
ration. The  complaint  was  dismissed,  and  plaintifE  moves  for  a  new  trial  on 
exceptions  ordered  to  be  heard  in  the  first  instance  at  general  term.     Denied. 

For  report  of  action  against  defendant  and  others,  to  recover  subscriptions 
to  stoclc,  sefe  17  N.  Y.  Supp.  783. 

Argued  before  Van  Brunt,  P.  J.,  and  O'Bbien  and  Pattekson,  JJ. 

Theall  t&  Beam,  {Albert  Stickney,  of  counsel,)  for  plaintiff.  Martin  «ft 
Smith,  {Geo.  A,  Stronjf,  of  counsel,)  for  defendant. 

O'Brien,  J.  This  action  is  brought  by  the  plaintiff  as  receiver  of  the  Cor- 
dova  Apartment  Association  for  money  received  to  the  use  of  that  corpora- 
tion ^y  the  defendant.  The  facts  upon  which  the  plaintiff  relies  to  support 
his  cause  of  action  are  brieSy  and  fully  stated  in  the  complaint  as  follows: 
That  in  the  year  1882  one  Clark,  who  had  subscribed  fur  one  share  of  the  cap- 
ital stock  of  said  corporation  of  the  par  value  of  $15,000,  had  paid  $10,000 
thereon,  leaving  due  and  owing  by  him  thereon  the  sum  of  $5,000;  that  in 
December,  1883,  the  defendant,  assuming  to  be  authorized  in  that  respect, 
and  to  be  entitled  to  receive  for  and  in  favor  of  the  Cordova  Apartment  As- 
sociation the  balance  of  said  subscription  due  from  the  said  Clark,  received 
the  $5,000  in  cash  money  of  and  belonging  to  said  corporation  to  the  use  of 
said  corporation;  that  such  payment  was  made  by  Clark  to  defendant  as  and 
for  said  balance  so  due  upon  his  subscription,  and  as  and  in  full  fur  said  share 
of  said  stock  in  said  association,  and  was  su  accepted  and  received  by  the  de- 
fendant If  the  facts  presented  upon  the  trial  had  supported  these  allegations 
of  the  complaint,  then,  under  the  law,  there  would  be  no  doubt  as  to  the 
plaintiff's  right  to  recover.  The  rule  of  law,  as  contended  for  by  the  plain- 
tiff, is  correct  that,  wherever  a  party  has  received  the  property  of  another,  if 
it  has  taken  in  his  hands  the  form  of  money,  be  is  liable  for  that  property  in 
an  action  for  money  had  and  received,  unless  he  establishes  in  himself  a  su- 
perior property  right  to  that  specific  property.  Especially  is  this  the  law  if 
he  has  knowledge  that  the  property  is  the  property  of  that  other  party.  In 
RoherU  v.  Ely,  113  N.  Y.  131,  20  N.  E.  Rep.  606,  the  doctrine  is  thus  form- 
ulated: "That  money  in  the  hands  of  one  person,  to  which  another  ia  equi- 
tably entitled,  may  be  recovered  in  a  common-iaw  action  by  the  equitable 
owner  upon  an  implied  promise  arising  from  the  duty  of  the  person  in  pos- 
session to  account  for  and  pay  over  the  same  to  the  person  beneficially  enti- 
tled. *  *  «  No  privity  of  contract  between  the  parties  is  required,  except 
that  which  results  from  the  circumstances.  The  right  on  tlie  one  side,  and 
the  correlative  duty  on  the  other,  create  the  necessary  privity,  and  justify  the 
iui plication  of  a  promise  by  the  defendant  to  do  that  wliich  justice  and  equity 
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require."  It  is  immaterial,  also,  whether  the  original  possession  of  the 
money  by  the  defendant  was  rightful  or  wrongful.  It  is  sufficient  that  the 
duty  exists  on  bis  pnrt,  created  by  the  circumstances,  to  account  for  and  pay 
it  over  to  the  plaintiff. 

The  complaint,  therefore,  stated  a  good  cause  of  action,  which,  under  the 
rule  of  law  referred  to,  wbuld  have  entitled  tlie  plaintiff  to  recover,  if  be  had 
sustained  the  allegations  of  liis  complaint.  It  will,  however,  appear  upon  an 
examination  of  the  case  that  no  fault  is  to  be  found  with  the  plaintiff's  com- 
plaint or  law,  but  rather  with  tlie  absence  of  the  necessary  facts  and  proof 
required  to  support  the  cause  of  action  set  forth  in  his  complaint.  Theie  was 
DO  dispute  as  to  the  subscription  for  one  share  of  stock  by  Clark,  and  the  fact 
that  be  paid  310,000  tliereon,  and  that  there  was  due  and  owing  by  him  to 
the  association, at  the  time  he  made  the  payment  of  $5,000  to  defendant,  that 
exact  amount.  The  question,  however,  presented  by  the  denials  in  the  an- 
swer was  as  to  whether,  wlien  the  $5,000  were  paid  to  the  defendant,  lie  as- 
sumed to  be  authorized  and  entitled  to  receive  the  same  fur  and  on  behalf  of 
the  association,  and  did  receive  in  CHSh  money  of  and  belonging  to  said  corpo- 
ration, or  whether,  as  contended  by  the  defendant,  he  received  it  for  his  own 
use  and  benelit.  If  the  former,  under  the  rule  the  plaintiff  should  recover. 
If  it  was  received  by  the  defendant  for  his  own  use  and  benefit,  tliere  is  no 
rule  of  law  that  would  preclude  him  from  so  receiving  it,  and  thereafter. re- 
taining it. 

On  the  part  of  the  plaintiff,  for  the  purpose  of  characterizing  the  receipt  of 
these  moneys,  two  instruments,  one  a  bond  and  the  other  a  release,  executed 
by  Clark  and  McComb,  were  admitted  in  evidence,  and  upon  this  it  is  claimed 
that  the  plaintiff's  theory  was  supported.  If  the  defendant  were  compelled 
to  stand  or  fall  upon  these  papers  alone,  we  are  not  prepared  to  say  that  they 
would  not  have  presented  such  a  stale  of  facts  as  would  have  justiQed  the 
court  in  inferring  that  the  defendant  undertook  to  act  on  behalf  of  the  associ- 
ation, or  a  state  of  facts  sufficiently  strong,  at  least,  to  have  justiBed,  upon 
request,  the  submission  of  the  questions  of  fact  to  the  jury.  Tlius  the  recital 
of  the  bond  reads  as  follows:  "Whereas,  the  said  Thomas  G.  Clark  hereto- 
fore became  the  subscriber  for  one  share  of  the  capital  stock  of  the  Cordova 
Apai  tment  Association,  a  portion  of  which  subscription  has  remained  unpaid 
uutll  the  dale  of  these  presents,  and  bus  now  been  paid  in  full  by  the  payment 
of  the  balance  of  said  subscription  to  me,  the  receipt  of  wliich  is  hereby  ac- 
knowledged." A  recital  of  this  character  would  tend  to  establish  tlie  receipt 
by  the  defendant  of  a  specific  debt  due  the  corporation,  with  knowledge  on 
the  defendant's  part  that  he  was  so  receiving  it.  Besides,  we  have  the  con- 
dition in  the  bond  of  the  defendant  to  Clark  that  he  would  save  him,  among 
other  things,  from  loss  for  this  specific  debt  due  to  the  corporation. 

But  these  instruments  may  not  be  regarded  as  absolutely  conclusive  as  to 
the  plaintiff's  right  to  recover  as  matter  of  law,  because,  having  been  drawn 
between  McCouiband  Clark  individually,  and  it  being  necessary  toassume  that 
both  understood  the  language  employed,  the  question  would  be  presented 
whether  there  were  not  intended,  as  between  these  parties,  to  be  an  agree- 
ment by  which  McComb,  in  effect,  asserting  against  Clark  various  claims,  in- 
cluding the  $5,000  unpaid  on  his  subscription,  requested  payment  to  him  in- 
stead of  the  association,  giving  biro  for  bis  security  the  releiise  and  bond  of 
indemnity.  Moreover,  the  defendant,  was  not  compelled  to  stand  on  these 
papers  alone.  But  in  this  action,  brought  between  tlie  plaintiff,  who  was  a 
stranger  to  the  written  instruments,  and  the  defendant,  parol  evidence  was 
competent  for  the  purpose  of  explaining  which  of  the  two  views  as  to  what 
was  intended  by  these  instruments  was  the  correct  one.  Such  evidence  was 
elicited  on  the  cross-examination  of  Clark.  He  testified  that,  being  himself  a 
trustee  of  the  association,  he  knew  that  the  defendant  was  not  a  trustee  or 
ofiicer  of  the  assuciatiun.     Nor  did  he  intend  to  pay  him  the  $5,000,  assuming 
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him  to  be  such  officer  or  trustee.  But,  on  the  contrary,  be  testified  that  the 
defendant  stated  thftt  he  could  not  receive  the  money  as  the  agent  of  the  as- 
sociation. Though  it  appears  in  one  or  two  other  places  in  the  cross-ex- 
amination, the  circumstances  under  wliich  the  guaranty  was  given  and  the 
95,000  paid  are  thus  stated  by  the  witness  at  folios  64  to  66:  "I  went  to  him. 
and  I  said :  'Mr.  McComb,  I  don't  want  any  litigation,  and  I  am  prepared  to 
witlidraw  all  my  suits  if  you  withdraw  yours,  and  I  give  up,  of  course,  what 
I  have  paid  into  these  associations.'  Mr.  McConib  said:  'No;  I  won't  do 
that,  but  I  will  agree  to  a  settlement  in  full  if  you  pay  roe  95,000.'  I  said: 
'Why  should  I  pay  95,000?'  He  said:  'Because  yuu  owe  me  a  good  deal 
more  than  05,000.  There  is  this  suit,  your  liability  as  trustee  in  the  first 
instance,  and  there  are  loans,  and  $5,000  that  you  have  never  paid  on  your 
subscription.'  1  said:  'I  will  think  that  over.'  I  went,  and  I  did  think  it 
over,  and  I  came  back,  and  I  said  to  Mr.  McComb:  *I  will  pay  you  this 
05,000,  provided  you  will  give  me  a  guaranty  against  everybody;' and  he  said 
he  would.  He  said  at  that  time:  ■!  can't  act  for  the  association,  but  I  sup- 
pose you  will  take  my  guaranties;'  and  I  said  I  would,  and  I  took  his 
guaranty." 

The  instruments  referred  to  and  the  testimony  of  this  witness  comprise 
all  the  evidence  in  the  case,  and  I  have  thus  at  some  length  referred  to  it,  be- 
cause in  it  is  to  be  found  a  solution  of  the  question  contested  by  the  parties  here, 
as  to  whether  the  05,000  was  received  for  defendant's  own  use  and  benefit, 
or  whether  it  was  received  by  the  defendant  assuming  to  act  on  behalf  of 
the  association,  as  cash, ^  money  of  and  belonging  to  the  corporation.  As 
already  said,  if  it  had  been  paid  to  him  as  agent  it  would  at  once  have  be- 
come the  money  of  the  association.  As  we  have  seen,  however,  from  the 
testimony,  we  think  the  learned  judge  was  correct  in  holding  that  the  proof 
showed  that  the  defendant  received  tlie  same  for  his  own  use  and  benefit. 

Tliere  remains  but  another  question  to  dispose  of  growing  out  of  the  plain- 
tiff's claim,  that,  even  tbougli  tliis  may  all  be  true,  still  the  money  received 
by  defendant  was  the  money  of  and  belonging  to  tiie  corporation.  It  is 
difficult,  however,  to  see  upon  what  theory  this  claim  can  be  supported. 
Clark  certainly  never  had  any  money  of  the  association.  He  was,  at  most,  a 
mere  debtor  to  it,  and  the  money  paid  by  him  to  the  defendant  was  his  own 
money.  If  he  chose  to  pay  it  to  the  defendant  instead  of  to  the  association, 
be  remained  neither  more  nor  less  a  debtor  than  before.  He  did  not  pay  any 
debt  previously  due  from  him.  The  association  had  lost  no  right  previously 
vested  in  it.  If  an  action  against  Clark  would  have  lain  liefore  the  payment, 
it  would  afterwards.  It  is  reasonably  clear  that  if  McComb  was  not  and  did 
not  profess  to  be  the  agent  of  the  association  in  receiving  this  money,  if 
Clark  did  not  profess  or  intend  to  pay  it  for  the  association,  but  for  himself,  if 
the  money  paid  and  received  was  Clark's  money  and  not  the  money  of  the 
association,  then  this  theory  advanced  by  the  plaintiff  cannot  be  sustained. 
As  we  have  already  stated,  the  testimony  does  not  go  to  the  extent  of  uphold- 
ing this  theory  of  the  plaintiff,  but,  on  the  contrary,  fully  supports  the  d«»> 
fense  put  forth  by  the  defendant,  that  Clark  in  the  payment  of  the  money, 
and  he  in  receiving  the  same,  were  acting  and  assuming  to  act,  each  on  his 
own  behalf.  Under  these  circumstances,  the  question  is  presented  whetttier  a 
creditor  can  recover  from  a  third  party  money  which  has  been  paid  by  the 
-debtor  to  such  third  party  instead  of  himself.  Tlie  cases  of  Patrick  v.  Met- 
calf,  37  N.  Y.  332;  ButUrworlh  v.  Qmtld,  41 N.  Y.  459;  Hathaway  v.  Homer, 
54  N.  Y.  656;  Decker  v.  Saltzman,  59  N.  Y.  277;  and  Peckham  v.  Van 
Wagenen,  83  N.  Y.  44, — are  authorities  for  the  proposition  which  has  been 
well  expressed  by  WoODKtrrK,  J.,  in  Butttrworth  v.  Qould,  that  where  8 
defendant  received  money  due  to  the  plaintiff,  he  claiming  it  as  his  own 
under  circumstances  in  which  he  lias  no  authority  from  tlie  plaintiff,  and 
does  not  act  under  pretense  of  such  authority,  and  the  payment  to  bim  is 
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made  in  proposed  recognition  of  bis  title  thereto  as  liis  own,  and  dops  not 
operate  to  disctinrge  the  payer  from  bis  liability  to  the  plaintiff,  then,  and  in 
such  case,  there  is  no  trust,  and  no  implied  promise  to  pay  the  money  to  the 
plaintiff.  It  la  unnecessary  for  us  to  cite  farther  authorities  upon  the  law, 
which  is  well  established,  and  about  which,  as  we  take  it.  the  respective 
counsel  do  not  differ.  The  contention  between  tliem  relates  to  the  facts,  and, 
after  an  examination  of  the  case,  we  are  of  opinion  that  tlie  rule  as  laid  down 
in  Butterworth  v.  Qould,  and  the  other  cases  cited,  in  line  with  this  last 
decision,  upon  the  facts  of  the  case  as  presented,  are  controlling  in  favor  of 
the  view  tliat  the  motion  for  a  new  trial  herein  should  be  denied,  and  judg- 
ment directed  for  defendant,  with  costs. 

Tan  Bbunt,  P.  J.,  and  Patterson,  J.,  concur  in  the  result. 


Foley  et  at.  e.  Mutual  Life  Ins.  Co.  of  New  York. 
(Supreme  Court,  Oeneral  Term,  First  Department.    April  14, 1893.) 

1.  OVARDIANS  IN  BOOAOE— CONTKOL  OV  PlRSONALTT. 

In  New  York,  piardians  In  socage  have  neither  oonmton-law  nor  statutory  right 
to  control  the  personal  estates  of  their  wards. 
9.  Act  or  Ukacthorizsd  Ouabdian — Batifjoation  bt  Wabd. 

Where  a  husband  assigns  an  endowment  insurance  policy  to  his  wife  and  children, 
and  the  wife  dies,  leaving  her  share  to  the  children,  and  naming  ber  husband  as 
executor,  and  guardian  of  the  estate  of  the  children,  and  the  husband  having 
obtained  letters  testamentary,  but  not  letters  of  guardianship,  surrenders  the 

KUcy  to  the  underwriter  for  ita  preseDt  value,  reoeipting  as  ezeontor  and  guard- 
t,  mere  acquiesoence  on  the  part  of  one  of  the  children,  after  becoming  of  age, 
witAout  receiving  the  fruits  of  the  act,  will  not  constitute  a  ratification  by  such 
child,  so  as  to  estop  him  to  maintain  an  action  against  the  underwriter  to  have  the 
surrender  adjudged  void. 

a.  samb. 

The  fact  that  such  child  instituted  proceedings  to  compel  his  father  to  account  as 

fuardlan  does  not  constitute  a  ratification  of  the  father's  aots,  when  the  suit  was 
ismissed  on  the  ground  that  the  latter  was  not  guardian. 
4.  Eqcitablb  Counterclaim. 

Since  the  father  was  legally  obliged  to  support  his  children,  and  able  to  do  so,' 
the  underwriter  was  not  equitably  entitled  to  counterclaim  any  expenditures  by  the 
father  for  the  benefit  of  the  children.    Wuesthoff  v.  Inturanee  Co.,  U  N.  £.  Bep. 
811, 107  N.  Y.  587,  distingnUhed. 

Appeal  from  special  term.  New  York  county. 

Action  by  .John  Foley.  Jr.,  and  others,  against  the  Mutual  Life  Insurance 
Company,  to  have  a  surrender  of  a  life  insurance  policy  adjudged  void. 
Judgment  for  plaintiffs.    Defendant  appeals.    Affirmed. 

Argued  before  Van  Brunt,  P.  J.,  and  O'Brien,  J. 

Daviea,  Short  A  Toumsend,  (JtUien  T.  Daeies  and  Bdtoard  Lyman  Short, 
at  counsel,)  for  appellant.  Wilcox,  Adamt  <&  Oreen,  {Herbert  ffrten,  of  coun- 
sel,)  for  respondent. 

O'Bbibn,  J.  This  action  was  brought  to  have  a  surrender  of  a  life  insur- 
ance policy  adjudged  void,  and  the  policy  declared  to  be  in  force  in  favor  of 
plaintiffs,  and  delivered  up  to  them  on  payment  of  certain  bacic  premiums. 
Xbe  policy  was  an  endowment  policy  on  the  life  of  John  Foley,  and  was  is- 
sued  in  1876.  It  was  therein  provided  that,  in  consideration  of  the  payment 
of  certain  premiums  at  stated  times,  defendant  would  pay  to  John  Foley,  or 
bis  assigns,  in  1891,  the  sum  of  610,000,  or  if  he  should  die  before  that  time, 
to  pay  such  sum  to  his  executors,  administrators,  or  assigns;  that,  in  1879. 
Foley  assigned  all  his  right,  title,  and  interest  in  this  policy  to  bis  wife  and 
children.  Mrs.  Foley  died  in  1879,  and  one  child,  Lizzie,  in  August,  1885, 
and  the  plaintiffs  are  the  other  children  named  in  the  assignment.  By  Mrs. 
Foley'a  will  sbe  gave  and  bequeathed  all  her  property  to  her  children,  includ- 


Digitized  by CaOOQlC 


616  HEW   YORK  SUPPLEMENT,  VOl.  18.  [Sap.  Ct. 

ing  any  unborn  child,  share  and  share  alike,  and  also  named  her  husband. 
John  Foley,  as  the  executor  of  her  will,  and  the  guardian  of  the  persons  and 
estate  of  her  children.  Letters  testamentary  were  issued  to  the  husbund,  but 
no  letters  of  guardianship,  on  the  will  or  otherwise,  were  issued  or  applied 
for  by  him.  The  trial  court,  therefore,  accordingly  found  as  a  fact  that  no 
letters  of  guardianship  were  or  had  been  issued  to  him  under  said  will,  or 
otherwise,  and  as  a  conclusion  of  law  that  he  was  never  nppointed  guardian 
of  pluintifls,  or  of  any  or  either  of  them.  In  188ij  John  Foley  took  the  policy 
to  the  defendant,  and  surrendered  it  as  executor  and  guardian,  receiving 
therefor  a  checlc  for  the  sum  of  $7,229,  payable  to  him  as  executor  and  guard- 
ian, and  for  which  be  receipted  as  executor  and  guardian.  This  check,  after 
being  indorsed  by  him  as  executor  and  guardian,  was  indorspd  underneath  in 
his  individual  name,  and  deposited  in  his  individual  bank  account.  All  of 
the  plaintiffs  at  this  time  were  under  the  age  of  21  years.  John  Foley,  Jr., 
became  of  age  May  7, 1888,  and  Madeline  in  November,  1889.  All  the  other 
plaintiffs  are  still  minors.  All  the  premiums  on  this  policy  had  been  paid  up 
at  the  time  of  Its  surrender,  and  before  the  commencement  of  this  action  an 
amount  suflScient  to  pay  the  premiums  accruing  since  the  cancellation  of  tlte 
policy  by  defendant  was  tendered  and  refused. 

From  tlie  judgment  of  the  special  term,  holding  that  the  surrender  of  the 
policy  by  John  Foley  was  illegal  and  void,  this  appeal  is  taken,  and  to  secure 
a  reversal  the  appellant  has  urged  upon  our  attention  several  grounds,  all  of 
which  were  ably  disposed  of  by  the  court  below,  leaving,  however,  a  question 
which  strikes  at  the  very  right  of , plaintiffs  to  maintain  this  action,  and  which 
we  deem  it  proper  briefly  to  consider.  It  is  insisted  that  upon  the  death  of 
Mrs.  Foley  an  estate  in  land  having  become  vested  in  the  infant  children,  the 
guardianship  of  these  infants  and  control  of  their  real  and  personal  estate, 
with  the  rights,  powers,  and  duties  of  a  guardian  in  socage,  belonged  to  their 
father,  John  Foley,  Sr.  If  this  claim  could  be  maintained, — that  where,  in 
the  absence  of  any  testamentary  or  other  guardian,  under  the  Revised  Stat- 
utes, the  father  becomes  what  might  be  designated  as  the  statutory  guardian 
in  socage,  and  as  such  guardian  has  control  not  only  of  the  lands,  but  also  of 
the  personal  estate  of  the  infant  children, — tlien  the  right  of  the  father,  John 
Foley,  acting  in  good  faith  in  surrendering  the  policy,  could  not  be  disturbed. 
In  Tyler  on  Covertureand  Infancy,  (page  235,)  it  is  said:  "There  are  two  kinds 
of  guardianship,  one  by  common  law,  the  other  by  statute.  Guardianship 
at  common  law  has  fallen  into  comparative  disuse  in  this  country,  although 
many  of  the  principles  which  have  entered  into  that  relation  are  adopted  in 
guardianship  by  statute."  There  were  four  kinds  of  guardians  at  common 
law,  but  the  only  one  we  need  discuss  here  is  the  guardian  in  socage.  "Guard- 
ianship in  socage  arises  only  when  the  infant  has  land  by  descent,  *  *  * 
which  takes  place  when  socage  lands  descend  to  the  infant  while  under  four- 
teen years  of  age,  and  ceases  when  the  infant  arrives  at  the  age  of  fourteen 
years,  unless  no  other  guardian  is  appointed  for  him."  Id.  237.  Under  the 
common  law  the  right  and  duty  of  a  guardian  in  socage  were  originally  ex- 
clusively confined  to  real  estate,  but  by  degrees  it  was  seemingly  extended  so 
as  to  embrace  personal  property.  This  extension  of  guardianship  in  socage, 
at  common  law,  though  prevalent  in  England,  was  not  followed  in  this  state, 
and  in  the  absence  of  authority  or  decision  it  cannot  be  said  that  in  this  state 
such  guardian  ever  obtained  title  to,  or  control  over,  personal  property  of  an 
infant.  It  is  true  that  Gboveb,  J.,  in  Torrey  v.  Black,  58  N.  Y.  189,  says: 
"A  guardian  in  socage  can  maintain  actions  for  injuries  to  the  real  and  per- 
sonal estate  of  the  ward."  We  take  it,  however,  that  a  distinction  must  be 
made  between  the  right  to  preserve  property,  be  it  real  or  personal,  including 
the  right  to  maintain  an  action  therefor,  and  the  conferring  of  title,  as  to  in- 
fants' property,  which  will  enable  the  holder  thereof  to  legally  dispose  of  or 
confer  title  thereto  upon  another. 
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What  was  said  in  Wuesthoff  v.  Inmrance  Co,,  107  N.  T.  587,  14  N.  E. 
Rep.  811,  in  regard  to  the  policy,  is  Hpplical)le  here:  "It  expressed  in  terms 
what  in  the  atoence  of  express  words  would  be  the  legal  consequence,  that 
an  obligation  for  the  payment  of  money  to  infants  may  be  discharged  by  pay- 
ment  to  a  guardian.  The  qualification  that  the  guardian  must  be  duly  au- 
thorized to  receive  the  payment  is  Implied.  It  would  be  contrary  to  the  na- 
ture and  obji-ct  of  the  contract  to  construe  it  as  authorizing  payment  of  a 
debt  due  to  infants  to  be  made  to  a  person  who,  although  he  might  in  a  formal 
or  even  in  a  legal  sense  be  a  guardian,  nevertheless  had  no  authority  as  such 
to  collect  or  receive  the  money  or  debts  due  to  the  ward.  We  think  it  cannot 
be  questioned  that  the  contract  to  pay  the  guardian  of  the  infant  beneficiaries 
means  a  guardian  legiilly  authorized  to  receive  and  discharge  the  debt,  and 
that  a  guardian  possessing  this  authority,  whether  a  general  or  chancery 
guardian,  a  testamentary  guardian,  or  a  guardian  ad  litem,  is,  within  the 
iiearing  of  the  policy,  a  guardiati  to  whom  payment  could  be  lawfully  made." 
The  question  in  Torrey  v.  Black,  «upra,  related  to  the  power  to  commit  waste 
by  the  stitutory  guardian  of  an  infant,  in  whom  an  estate  in  land  becomes 
vested.  Also,  in  Re  Eynea,  105  N.  Y.  560, 12  N.  £.  Bep.  60,  where  the  father 
of  certiiin  infants  died  seised  of  real  eitate,  the  court  said:  "There  can  be  no 
doubt  of  the  authority  of  a  guardian  in  socage  to  malie  a  contract  such  as  this. 
By  our  Revised  Statutes,  under  the  facts  in  this  case,  the  mother  became  a 
general  guardian,  with  the  rights,  powers,  and  duties  of  a  guardian  in  socage. 
Such  a  guardian  had  a  right  to  the  possession  of  the  ward's  land,  and  to  the 
receipt  of  the  rents  and  profits  tliereof,  and  could  maintain  ejectments  to  re- 
cover possession  of  such  lands."  In  Emerson  v.  Spicer,  46  N.  Y.  596,  many 
of  the  provisions  of  the  Revised  Statutes  are  referred  to  and  quoted  at  length. 
"Guardianship  in  socage  here  is  entirely  regulated  by  statute.  •  •  « 
Such  guardianship  shall  belong,  first,  to  the  father  of  the  infant;  second,  if 
no  father,  to  the  mother;  third,  to  others  specified. "  "To  every  such  guard- 
ian all  statutory  provisions  that  are  or  shall  be  enforced  relative  to  guardians 
in  socage  shall  be  deemed  to  apply.  The  rights  and  authority  of  every  guard- 
ian shall  be  superseded  in  all  cases  where  a  testamentary  or  other  guardian 
shall  have  been  appointed  under  the  provisions  of  the  statute."  The  duties 
of  such  guardian  are  defined  by  statute,  and  it  will  be  noticed  that  they  relate 
to  the  care,  custody,  and  protection  of  the  ward's  real  estate.  To  the  sugges- 
tion, therefore,  that  the  father,  as  the  guardian  in  socage,  succeeded  to  the 
control  of  the  personal  property  of  the  infant,  two  answers  may  be  given. 
The  statutory  guardian  in  socage  in  this  state  has  not  been  regarded  as  pos- 
sessing the  same  rights  and  duties  as  the  common-law  guardian  in  socage, 
and  we  have  been  referred  to  no  authority  or  statutory  provision  which  con- 
cedes to  such  guardian  the  control  or  title  to  the  personal  property  of  the  in- 
fant. 

Again,  it  must  be  remembered  that  it  is  not  the  rights,  powers,  and  duties 
of  a  guardian  in  socage  as  tliey  existed  at  common  law  that  are  to  determine, 
but  such  lights,  powers,  and  duties  as  were  conferred  by  statutory  provision, 
prior  to  the  enactment  of  the  Revised  Statutes.  The  latter  provides  that  "all 
statutory  provisions  that  are  or  shall  be  enforced  relative  to  guardians  in  soc- 
age shall  be  deemed  to  apply."  We  have  been  referiifd  to  no  statute,  prior 
to  the  Revised  Statutes,  which  conferred  upon  the  guardian  in  socage  any 
right  or  power  over  personal  property.  Previous  to  the  Revised  Statutes  a 
father  could  not  be  guardian  in  socage  of  his  child,  (Fonda  v.  Van  Home,  15 
Wend.  631,)  and  plaintiff's  only  right  to  be  guardian  in  socage  is  created  by, 
and  his  powers  and  duties  regulated  by,  the  Revised  Statutes.  While,  there- 
fore, under  the  Revised  ^tatutes,  a  father  becomes  a  so-called  statutory  guard- 
ian in  socage,  the  right  and  authority  of  every  such  guardian  are  superseded 
in  ail  cases  where  the  testamentary  or  other  guardian  has  been  duly  appointed. 
In  Segelkeii  v.  Meyer,  94  N.  Y.  473,  it  was  held  that  "an  action  to  recovei 
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money  or  personal  property  belonging  to  an  infant  may  be  brought  in  the 
name  of  the  Infant  by  his  guardian  ad  litem,  although  he  is  a  general  guard- 
ian." In  discussing  the  question  in  that  case,  though  not  directly  involved, 
a  guardian  in  socage  is  tlius  referred  to:  "As  a  guardian  in  socage  has  to  do 
only  with  the  real  estate  of  the  infant,  it  has  been  claimed  in  some  cases  that 
tlie  RevLsed  Statutes  empower  a  general  guardian  to  bring  action  only  in  re- 
lation to  such  real  estate  and  the  rents  and  profits  thereof,  and  as  to  such  ac- 
tions it  has  been  held  that  tliey  can  be  maintained  by  the  general  guardian 
only." 

We  think  that  suflicient  has  been  said  to  show  that  the  so-called  statutory 
guardian  in  socage  has  never  been  invested  in  litis  state  with  the  title  or  con- 
trol of  tiie  personal  property  of  the  infant,  but  that  bis  powers  related  and 
were  conQned  to  matters  growing  out  of  the  real  estate  of  the  infant.  The 
surrender,  therefore,  of  the  policy  by  the  husband  cannot  be  justified  upon 
the  theory  that  as  guardian  in  socage  he  had  such  right.  It  is  not  claimed 
that  outside  of  his  right  as  guardian  in  socage  he  had  any  power  to  surrender 
the  policy.  No  letters  of  guardianship  were  ever  issued  to  him,  and  although 
fae  was  designated  in  the  will  of  Mrs.  Foley,  such  appointment,  being  made  by 
a  wife  in  favor  of  a  surviving  husband,  was  invalid;  andeven  though  it  could 
be  upheld  in  the  absence  of  the  issuance  of  letters  of  guardianship,  the  hus- 
band, by  srction  7,  c.  206,  Laws  1877,  had  "no  power  or  authority  over  the 
personal  estate  of  the  minors,  for  whom  he  is  named  as  such  guardian." 

We  have  examined  the  testimony  for  the  purpose  of  determining  whether 
the  other  position  assumed  by  appellant  is  supported, — that  the  plaintiff,  John 
Foley,  Jr.,  is  not,  in  any  event,  entitled  to  any  relief;  the  claim  being  that 
after  attaining  his  majority,  on  May  7, 1888,  he  acquiesced  in  and  adopted  the 
surrender  of  the  policy  by  John  Foley,  Sr.,  as  executor  and  guardian,  to  the 
defendant,  with  full  knowledge  thereof;  and,  secondly,  by  the  settlement 
with  his  father,  John  Foley,  ISr.,  after  attaining  majority,  elected  not  to  pur- 
sue his  remedy  against  the  company,  and  that  such  settlement  in  particular 
constituted  a  ratification  of  his  father's  act  in  receiving  the  money.  Snefa 
examination  does  not  show  that  he  ever  ratified  the  surrender  after  he  became 
of  age.  In  the  absence  of  an  express  ratification,  it  must  be  shown  that  the 
infant,  after  becoming  of  age,  has  accepted  the  fruits  of  the  unauthorized  act, 
or  in  some  way  benefited  by  it.  Mere  acquiescence  is  not  suflBcient,  {ffreen  v. 
Qretn,  69  N.  Y.  558;)  and  upon  the  evidence  there  is  doubt  upon  the  question 
aa  to  whether  or  not  he  ever  acquiesced.  But  whether  be  did  or  not,  as 
stated,  is  entirely  immaterial,  because  there  is  no  evidence  of  any  express 
ratification,  nor  was  it  shown  that  he  in  any  way  accepted  the  fruits  of,  or 
benefited  by,  the  unauthorized  act. 

It  is  insisted  further,  however,  that  by  proceedings  in  the  surrogate's  court, 
on  the  basis  that  the  apparent  right  of  his  father  to  act  as  testamentary  guard- 
ian was  a  valid,  legal  right,  Foley,  Jr.,  could  not  thereafter  take  the  antag- 
onistic and  inconsistent  position  which  is  involved  in  the  maintenance  of  this 
action,  namely,  that  his  father  was  not  testamentary  gusirdian.  We  are  not 
impressed  with  the  force  of  this  suggestion,  that  such  proceeding  created  an 
estoppel  by  matter  t'M  pais,  when  it  is  remembered  that  these  very  proceed- 
ings to  compel  the  father  to  account  as  guardian  were  dismissed  upon  the 
ground  tliat  he  was  not  the  guardian.  There  might  have  been  much  force  in 
the  suggestion,  had  it  as  a  matter  of  fact  appeared  that  lie  was  (guardian,  or 
had  the  son,  on  the  theory  that  he  was  such  guardian,  been  permitted  to  pro- 
ceed in  the  surrogate's  court,  and  enforce  his  claim  against  his  fatlier, — that, 
so  far  as  he  individually  was  concerned,  he  had  elected  one  of  two  inconsist- 
ent remedies,  and  was  bound  by  such  election.  But  neither  the  proceedings, 
nor  the  agreement  made  between  the  father  and  the  son,  and  which  inured  to 
the  benefit  and  advantage  of  all  the  plaintiffs  in  this  action,  presents  any 
good  reason,  in  law,  why  this  aciicn  may  not  be  maintained.     Had  there  been, 
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with  knowledge  of  all  the  facts,  such  electioi\  to  pursue  the  remedy  against 
the  father,  or  had  the  claim  for  moneys  received  been  included  in  the  settle- 
ment made  with  the  fatlier,  tlien  tlie  release  which  was  executed  in  favor  of 
the  father  would  not  only  have  inured  to  the  benefit  of  the  latter,  but  we 
think,  with  some  justice,  could  have  been  urged  in  discharge  of  any  claim 
that  miglit  have  been  made  against  the  defendant. 

The  only  remaining  question  for  us  to  consider  relates  to  the  refusal  to 
order  a  reference  for  the  purpose  of  determining  whether  or  not  sucli  sums 
M  may  liave  been  paid  by  the  father  might  not  be  avHiled  of  by  the  defend- 
ant company  as  an  equitable  counterclaim.  This  right,  it  is  claimed,  has  been 
recognized  in  Wuetithoff  y.  Insurance  Co.,  supra,  wherein  it  is  said:  "The 
defendant,  on  a  new  trial,  may  l>e  able  to  show  that  the  money  paid  to  tlte 
guardian  has  been  applied,  in  whole  or  in  part,  to  the  benefit  and  support  of 
the  infants,  under  circumstanres  which  entitle  the  defendant  to  an  equitable 
counterclaim."  In  that  case,  however,  the  person  to  whom  the  money  was 
paid,  and  who  may  have  applied  some  for  the  benefit  of  the  infants,  was  not, 
like  the  father  in  this  case,  under  any  obligation  to  support  the  infant.  It  is 
no  doubt  true,  where  a  peraon  under  no  legal  obligation  to  support  an  Infant 
pays  moneys  for  its  benefit,  which  may  have  been  received  without  authority 
by  such  person,  or  where  such  person  out  of  the  infant's  own  property,  with- 
out authority,  makes  expenditures  for  the  benefit  of  the  infant,  that  the  same 
may  be  under  some  circumstances  available  as  a  defense,  by  way  of  equitable 
counterclaim,  in  an  action  brought  by  or  on  behalf  of  the  infant  to  recover 
such  moneys.  We  have,  however,  been  referred  to  no  case  where  a  father, 
who  is  under  a  legal  obligation  to  support  his  children,  and  who,  so  far  as  the 
ti'Stimony  shows,  was  amply  able  to  respond  to  such  obligation,  obtains  ille- 
gally the  property  of  bis  children,  and  an  action  is  brought  against  a  person 
who  has  unlawfully  paid  over  the  same  to  the  father,  that  this  entitles  such 
third  person  to  equitably  counterclaim  any  expenditures  made  by  the  father 
for  the  benefit  of  the  children. 

Upon  the  rntire  case  we  find  no  good  ground  for  disturbing  the  judgment, 
and  it  should  be  afiSrmed,  with  costs. 


Saltus  v.  Belfobd  Oa 

(Supreme  Court,  Oeneral  Term,  First  Department.    April  14, 18B3.) 

IxjimoTioN — Bbea.ce  or  Contbact. 

In  an  action  by  an  author  antinat  a  publisher,  growing  out  of  an  alleged  breach 
of  oontraot,  where  no  issue  is  made  on  the  validity  or  existence  of  oopyrights,  an 
injunction  pendente  (itemay  issne  to  restrain  defendant  from  continuing  to  publiah 
plaintifTs  books. 

Appeal  from  special  term,  New  York  county. 

Action  by  Edgar  Saltus  against  the  Belford  Company  for  an  accounting, 
and  for  a  permHnent  injunction  to  restrain  defendant  from  publishinz  plain- 
tiff's l)Ook8.  Defendant  appeals  from  an  order  continuing  an  injunction  J7«»- 
dente  lite,  restraining  him  from  publishing  plaintiff's  books.    Affirmed. 

The  material  allegations  of  the  complaint  are  thiit  at  various  limes  prior  to 
the  commencement  of  the  action  the  plaintiff  entered  into  certain  written 
contracts  with  the  defendant  in  reference  to  the  publication  and  sale  by  the 
defendant  of  the  books,  manuscript,  and  novels  therein  mentioned ;  that  at 
the  times  of  making  these  contracts  the  plaintiff  was  and  now  is  the  author 
and  owner  of  said  books,  manuscripts,  and  novels,  and  of  all  rights  arising 
by  reason  of  such  ownership,  or  in  any  manner  connected  therewith;  that  by 
said  contracts  the  defendant  became  liable  to  render  certain  accounts  and  pay 
certain  royalties  upon  these  works  to  plaintiff  at  certain  specified  times,  and 
to  obtain  for  plaintiff,  at  the  defendant's  expense,  copyrights  of  the  novels 
mentioned  in  the  various  contracts,  which  were  to  l>e  owned  by  the  plaintiff. 
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subject  only  to  the  rights  of  the  defendant  under  the  contracts  mentioned; 
that  the  defendant,  althougli  it  has  published  and  sold  copies  of  the  works  in 
question,  and  has  received  large  protlts  from  sucli  publication  and  sale,  has 
nevertheless  refused  to  render  tlie  accounts  provided  for  by  the  contracts,  or  to 
pay  plaintiff  the  sums  of  money  which  be  claims  aredue  him  thereunder;  that 
the  defendant  is  now  insolvent,  and  unable  to  meet  its  just  debls  and  liabili* 
ties,  but  is  still  continuing  the  publication  ol'  these  books,  although  it  has 
been  duly  nolifled  that  plaintiff  has  elected  to  rescind  the  contracts  in  ques- 
tion, and  that  such  further  publication  will  greatly  injure  the  plaintiff.  Judg- 
ment is  demanded  against  tlie  defendant,  requiring  it  to  account  to  tlie  plain- 
tiff for  the  proceeds  of  the  publication  and  sale  of  each  of  these  works,  and  to 
pay  to  the  plaintiff  such  proportion  of  the  profits  of  the  said  publication  and 
sale  as  be  may  be  entitled  to  receive  under  the  agreements  mentioned;  and 
the  court  is  also  asked  for  a  permanent  injunction,  restraining  "this  defend- 
ant, its  otBcers,  servants,  and  agents,  and  all  others  acting  under  its  authority,  I 
or  by  or  under  any  right  or  claim  through  or  under  said  contracts,  or  any  of  | 
them,  by  assignment  or  otherwise,  or  by  its  permission,  *  *  *  from 
printing,  publ&hing,  or  selling,  assigning  or  transferring,  or  in  any  manner 
disposing  of,  any  copy  or  copies  of  the  said  novels,  or  any  of  them."  ' 

Argued  before  Van  Bbumt,  P.  J.,  and  O'Brien  and  Andrews,  JJ. 

Carter,  Pitmey  d-  Kellogg,  for  appellant.  A.  S.  d  W.  Hutchins,  for  re- 
spondent. 

Van  Bbunt.  P.  J.  The  main  ground  upon  which  the  appellant  claims 
that  the  court  erred  in  continuing  the  injunction  herein  is  the  claim  that  the 
plaintiff's  right  to  injunctive  relief  must,  if  it  exists  at  all,  be  based  upon  a 
valid  copyright  owned  by  him  upon  the  books  in  question,  and  that,  as  the 
papers  fail  to  sufficiently  show  that  the  plaintiff  is  the  owner  of  a  valid  copy- 
right upon  the  publication  which  he  seeks  to  enjoin,  such  injunction  should 
not  be  granted,  and  that,  if  the  papers  do  adequately  show  ttie  existence  of 
such  copyrights,  il  follows  that  the  court  has  no  jurisdiction  to  grant  the  in- 
junction appealed  from,  because  the  court  would  be  powerless  to  restrain  by 
injunction  the  publication  of  any  infringing  work.  It  seems  to  us,  as  was 
said  by  the  court  below,  that  there  is  no  question  of  copyright  involved  in 
this  litigation.  It  seems  to  be  a  question  as  to  whether  the  defendant  has 
violated  its  contract  with  the  plaintiff,  and  that  he  is  therefore  entitled  to 
relief.  The  allegiitions  of  the  complaint  set  out  the  contract  between  the 
plaintiff  and  the  defendant,  recognizing  certain  rights  in  the  plaintiff,  and 
the  breach  of  the  same  by  the  defendant,  entitling  the  plaintiff  to  certain  re- 
lief; and  this  relief  is  entirely  independent  of  the  fact  as  to  whether  the  plain- 
tiff has  or  has  not  a  copyright  in  the  works  being  published  by  the  defendant. 
No  matter  what  may  be  the  rights  of  all  the  world  except  the  defendant,  un- 
der the  circumstances  of  the  case,  it  appeared  that  by  reason  of  the  contract 
between  the  plaintiff  and  defendant  the  defendant  is  entitled  to  continue  the 
publication  of  the  works  therein  mentioned  only  upon  compliance  with  the 
terms  of  such  contract.  This  is  the  agreement  between  the  parties,  and  it  is 
only  for  the  enforcement  of  such  agrei'raent  that  the  Injunction  in  question 
is  issued.  It  is  also  claimed  that,  as  all  the  material  equities  alleged  in  tlie 
papers  are  met  with  denials  of  equal  weight  in  the  answer,  therefore  the  in- 
junction should  have  been  vacated.  It  is  to  be  observed  that  the  deniiils  are 
of  such  a  character  that,  although  the  allegations  in  the  complaint  might  be 
substantially  correct,  yet  the  denials  might  be  true.  And  it  is  further  to  be 
observed  that  the  allegations  in  the  complaint  are  fortified  by  a  positive  affi- 
davit by  a  person  who  is  not  a  party  to  the  action,  which  affidavit  is  not  de- 
nied except  so  far  as  it  may  be  controverted  by  the  formal  denials  contained 
in  the  answer.  This  would  seem  almost  to  be  a  confession  that  the  sub- 
stance of  the  alHdavit,  at  leiist,  could  not  be  gainsaid.    The  claim  that  copies 
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of  the  contract  should  have  been  annexed  to  the  complaint  is  not  well  founded, 
as  there  is  no  pretense  but  that  the  defendant  is  fully  informed  as  to  tlie 
)irovisions  of  the  contract  in  question.  The  order  should  be  aflSrmed,  with 
costs.    All  concur. 


People  ex  ret.  Ketchah  v.  Excise  Com'rs  of  Xew  York. 
(Supreme  Cotrrt,  Oeneral  Term,  First  Department. '  April  14,  1893.) 

llUTSAMTIS — EzcrSE  CoHMIBSIOXEKS — REFUSAL  TO  GRANT  LiCEN'SE — JURT  TrIAL. 

In  proceeding  on  maitdamus  to  review  the  action  of  the  excise  commissionera 
of  New  York  city  in  refusing  to  grant  a  license,  it  is  not  error  for  the  court  to  re- 
fuse to  frame  an  issue  of  fact  to  be  tried  by  a  jury,  since  Laws  1886,  c  496,  provides 
ibat,  it  the  court  or  judge  shall  determine  on  the  hearing  that  the  application  for 
a  license  has  been  rejected  without  good  and  valid  reasons,  he  may  direct  the  ex- 
dae  commissionera  to  grant  a  license. 

Appeal  from  special  term,  New  York  county. 

James  W.  Ketcham,  relator,  applied  to  the  excise  commissioners  of  New 
York  city  for  a  license  to  sell  liquors,  which  was  denied.  Belator  commenced 
this  proceeding  by  the  issuance  and  service  of  an  alternative  writ  of  manda- 
mus, requiring  the  commissioners  to  grant  him  a  license  or  show  cause.  Ke- 
lator  appeals  from  an  order  denying  his  motion  to  frame  issues  of  fact,  and 
submit  them  to  a  jury.    Affirmed. 

The  opinion  of  Mr.  Justice  Bakrett,  at  special  term,  is  as  follows:  "The 
review  of  the  excise  board  contemplated  by  the  act  of  1886>  is  summary,  and 
the  question  whether  tlie  board  acted  arbitrarily  has  been  left  to  the  court  or 
judge  issuing  the  mandamtts.  The  discretion  vested  in  the  excise  comTnis- 
sloners  will  not  be  interfered  with  on  such  an  application.  It  is  only  where 
there  has  plainly  been  an  arbitrary  abuse  of  that  discretion  that  the  court  will 
interfere.  But  whether  the  court  will  interfere  or  not  is  plainly  a  matter  for 
its  judgment  upon  the  petition,  writ,  return  thereto,  and  the  evidence  and 
papprs  which  were  before  the  commissioners.  Upon  looking  over  the  whole 
ground,  the  court  will,  in  a  summary  way,  decide  whether  the  commissioners 
have  abused  their  power,  and  arbitrarily  rejected  the  applicant's  petition.  It 
is  the  court  which  must  decide  this,  not  a  jury.  The  framing  of  an  issue  was 
never  contemplated  by  tlie  act  of  1886;  and,  if  that  practice  were  permitted, 
juries  would  soon  be  turned  into  excise  commissioners.  We  require  no  opin- 
ion from  a  jury  as  to  whether  the  commissioners  acted  arbitrarily  in  the  mat- 
ter, but  the  court  will  itself  decide  that  question.  The  order  to  frame  issues 
should  therefore  be  vacated." 

>By  chapter  496  of  the  Laws  of  1880,  it  is  enacted:  "Section  1.  The  boards  of  commis- 
sioners of  excise  In  the  cities  of  this  state  having  a  population  of  over  one  hundred  and 
fifty  thousand  inhabitants  shall,  if  all  other  requii-ements  of  the  law  have  been  com- 
plied with,  have  power  to  grant  license  to  sell  strong  or  spirituoas  liquors,  ale,  wine, 
or  beer,  to  be  drank  on  the  premises,  to  be  named  in  the  application  for  such  license, 
to  any  person  or  persons  having  a  good  moral  character,  whether  or  not  they  propose 
to  keep  an  inn,  tavern,  or  hotel,  provided  that  no  such  license  shall  be  granted  unless 
the  said  commissioners  shall  be  satisfied  upon  examination  that  the  applicant  therefor 
is  a  person  of  good  moral  character,  and  that  a  license  may  properly  be  granted  for 
such  sale  in  the  place  proposed :  provided,  however,  that  where  a  resident  of  any  city 
affected  by  the  provisions  of  this  act  shall  apply  to  the  board  of  excise  of  said  city  for  a 
license,  and  such  application  shall  be  denied,  and  license  refused,  it  shall  and  may  be 
lawful  for  such  person  to  apply  to  any  courtof  record  in  said  city,  or  to  a  Judge  thereof, 
for  a  writ  of  vuindnmns  to  review  toe  action  of  such  excise  commissioners  or  board  of 
excise,  and  said  boqrd,  in  its  return  to  said  writ,  shall  include  all  evidence  and  all  pa- 
pers on  which  the  action  was  based.  If  the  court  or  judge  by  whom  a  writ  of  TTUinoa- 
mus  shall  be  issued,  in  pursuance  to  the  provisions  of  this  act,  shall  determine  upon 
the  hearing  of  said  jnavdamug  that  the  application  made  the  basis  for  said  writ  of  re- 
view has  been  arbitrarily  rejected,  or  has  been  rejected  without  good  or  valid  reasons 
therefor,  the  said  court  or  iudge  may,  by  an  order,  direot  the  excise  commissioners  oi 
board  of  excise  to  grant  said  license. " 
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Ari;aed  before  Van  Brunt,  F.  J.,  and  Inqrabam  and  O'Brien,  JJ. 
Albert  I.  Sire,  for  appellant.    Bdtoard  Brovme,  for  respondent 

Feb  Cttbiah.    We  think  the  order  appealed  from  should  be  aflftrmed,  on 
the  opinion  of  the  «M>urt  below,  with  costs. 


Feabodt  et  dl.  v.  Cortada  tt  al. 
(Supreme  Court,  General  Term,  Firet  Department.    April  14, 1893.) 

CSOVirTBRCI/A.IM — BSSA.CH  OP  CONTRACT  TO  PrOTEOT  CREDIT— BiLL  OV  PARTIOUI.ARS. 

DelendantB  alleged  by  way  of  connterclaim  that  plaintill  failed  to  perform  his 
agreement  to  protect  their  credit  by  paying  certain  drafts,  and  that  in  conaequence' 
thereof  nnmeroua  persons  withdrew  their  aooounta,  whereby  defendants  were  de- 
prived of  profits,  and  that  many  who  otherwise  wonld  have  dealt  with  them  did 
not  do  so,  to  their  loss,  etc.  Held,  that  plaintiff  was  entitled  to  an  order  direotlDg  de- 
fendants to  furnish  a  bill  of  particulars  settiag  forth  the  names  and  addresses  of 
those  who  withdrew  their  accounts,  and  also  the  respective  amounts  in  which  their 
credit  was  injured  by  the  withdrawal  of  accounts,  and  the  failure  of  others  to  do 
business  with  them ;  but  they  should  not  l>e  compelled  to  state  the  items  of  dam- 
age, or  the  names  and  addresses  of  those  who  bad  not  opened  accounts  with  them. 

Appeal  from  special  term.  New  York  county. 

Action  by  Henry  W.  Peabody  and  another  against  Emilio  Cortada  and  an- 
other. Defendants  answered,  setting  up  a  counterclaim.  From  an  order  te^ 
quiring  them  to  file  a  bill  of  particulars,  defendants  appeal.    Modified. 

Argued  before  Van  Brunt,  P.  J.,  and  O'Bribn,  J. 

Forster  &  Spetr,  {H.  A.  Forster,  of  counsel.)  for  appellants.  Bhepard, 
Terry,  McKeloep  dt  FrentUa,  {Seth  8.  Terry,  of  counsel,)  for  respondents. 

Van  Brunt,  F.  J.  This  appeal  is  taken  from  an  order  directing  the  de- 
fendants to  furnish  a  bill  of  particulars  of  the  counterclaim  based  on  the 
alleged  breach  by  the  plaintiffs  of  an  agreement  to  protect  the  defendants' 
credit  by  paying  certain  drafts.  The  answer  alleges,  among  other  things, 
that  numerous  persons  having  accounts  with  tile  defendants,  which  accounts 
were  for  great  sums  of  money,  and  from  which  the  defendants  derived 
great  profits,  in  consequence  of  the  dishonor  of  the  drafts,  and  the  loss  of 
the  defendants'  credit  thereby,  withdrew  their  accounts,  and  refused  and 
still  refuse  to  do  any  business  with  them,  thereby  depriving  the  defendants 
of  great  profits  which  they  would  otherwise  have  made;  and  also  that  the 
credit  of  said  defendants  was  so  injured  by  the  nonpayment  of  said  drafts 
that  many  persons  who  would  otherwise  hHve  done  business  with  them  did 
not  do  so,  thereby  causing  great  losses  to  the  defendants.  A  bill  of  particu- 
lars was  ordered,  among  olher  things  requiring  the  defendants  to  set  forth 
the  names  and  addresses  of  the  persons  or  firms  who  had  accounts,  but 
had  withdrawn  them  by  reason  of  such  breach  of  agreement  to  honor  the 
drafts,  and  also  setting  forth  the  names  and  addresses  of  the  persons  who 
would  otherwise  have  done  business  with  the  defendants,  etc.  The  learned 
counsel  for  the  appellants,  in  his  brief,  states  that  the  defendants  appeal  from 
so  much  of  the  order  as  directed  them  to  furnish  the  name  and  address  of 
every  person  with  whom  the  defendants  would  have  done  business  if  their 
credit  had  not  been  destroyed,  and  the  profits  that  would  have  been  derived 
from  each  of  such  persons,  and  an  itemized  statement  of  the  amounts  making 
up  their  total  loss  of  credit.  Upon  an  examination  of  the  appeal,  however, 
it  will  be  found  that  the  notice  of  appeal  is  broader  than  that  which  is  stated 
in  the  points.  We  see  no  reason  why  the  defendants  should  not  be  required 
to  furnish  the  names  and  addresses  of  the  firms  who  bad  accounts  with  the 
defendants,  but  withdrew  them  by  reason  of  such  breach  of  the  alleged  agree- 
ment to  honor  the  drafts,  because,  if  such  persons  exist,  they  must  know 
them,  and  would  be  entitled  to  give  evidence  of  the  fact  upon  the  trial,  and. 
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in  order  that  the  plaintiffs  may  be  prepared  to  meet  tlie  same,  it  would  be 
necessary  that  they  should  know  the  parties  referred  to  in  the  bill  of  particu* 
lars.  So  far  as  the  order  requires  a  bill  of  particulars  setting  forth  the  names 
of  the  persons  who  would  otherwise  have  done  business  with  the  defendants, 
but  who  refused  to  do  so  by  reason  of  the  alle^red  failure  to  honor  such  drafts, 
it  seems  to  us  that  the  plaintiffs  were  not  entitled  to  this,  because  it  may  be 
exceedingly  uncertain  as  to  how  far  particularity  in  evidence  upon  this  charge 
can  be  gone  into  upon  the  trial  of  the  action.  In  respect  to  that  part  of  the 
order  wliich  requires  an  itemized  statement  of  the  amounts  making  up  their 
total  loss  of  credit,  we  think  that  the  plaintiffs  were  entitled  to  know,  in  a 
general  way,  the  respectiveamounts  in  which  tbe  defendants  claim  their  credit 
has  been  injured  by  the  different  classes  of  causes  referred  to  in  their  answer; 
that  is,  the  plaintiffs  were  entitled  to  know  to  what  amounts  the  defendants 
claim  to  have  been  injured  by  the  withdrawal  of  accounts,  and  also  the 
amounts  in  which  the  defendants  claim  to  have  been  injured  by  reason  of  the 
loss  of  business  from  those  who  would  otherwise  have  done  business  with 
them,  and  also  the  amount  in  which  they  claim  to  have  been  damaged  by  rea- 
son of  the  destruction  of  their  credit.  But,  beyond  tliis,  we  do  not  think  that 
tbe  plaintiffs  are  entitled  to  claim  information  from  the  defendants  as  to  the 
items  of  damages.  Tbe  order  should  be  modiSed  in  accordance  with  tbe  sug- 
gestions in  this  opinion,  and  as  modified  affirmed,  without  costs. 


Nichols  v.  Sohanton  Steel  Co. 
(Supreme  Court,  General  Term,  First  Department.    April  14, 1893.) 

L  Balb— RsmsAi.  to  Maks  Patmbkts— Action  fob  Bbeacb. 

Under  »  contract  for  the  sale  of  iron,  a  certain  amount  to  be  delivered  each 
month,  payment  to  be  made  on  a  certain  day  of  each  month  for  the  delivery  of  the 
pi«oedlng  month,  on  refusal  of  the  purchaser  to  pay  for  the  delivery  of  a  oertain 
month,  unless  released  from  some  part  of  Its  obligation  under  the  contract,  tbe  sel- 
ler may  sue  for  price  of  iron  delivered  Etnd  for  damages  as  to  the  remainder  of  the 
contract  without  first  delivering  the  remainder  of  the  iron. 

t.  Bakb — Evidence  of  Mistake  in  Contbact. 

A  complaint  alleged  a  breach  by  defendant  of  a  contract  whereby  plaintiff  sold 
•nd  agroed  to  deliver  to  defendant  a  certain  amount  of  iron  at  a  certain  rate  per 
month  at  (33.50  per  ton,  settlements  to  be  made  in  cash  on  the  iS7th  of  each  month 
for  the  previous  month's  shipments.  The  answer  pleaded  as  a  defense  a  modified 
contract,  which,  after  providing  that  at  the  request  of  defendant  shipments  would 
be  suspended  for  tno  months,  and  time  given  on  payments  then  due,  further  pro- 
vided that  settlements  for  subsequent  shipments  should  be  made  at  $18  per  ton  on 
account,  unless  market  price  advanced  above  that  figure,  then  at  market  price, 
such  settlements  to  be  on  account,  balances  due  to  be  adjusted  at  termination  of 
contract,  plaintiff  to  accept  4  months'  paper  't  desired,  and  the  question  of  what 
abatement,  if  any,  should  be  made  from  "maricet"  price,  to  be  lento  a  referee  in 
case  tbe  parties  failed  to  agree.  Held,  that  plaintiff  could  give  evidence,  by  way 
of  reply,  that  the  parties  used  the  word  "market"  instead  of  "contract"  by  mis- 
take.   VAN  Bhunt,  p.  J.,  disseating. 

t.  Pleading — Amendment  at  Trial — Habmlesb  Errob. 

The  allowance  of  an  amendment  to  the  complaint  on  the  trial  so  as  to  permit  a 
reformation  of  the  coctraot  was  unnecessary,  and,  no  reformation  having  been  pro- 
vided by  Uia  judgment,  was  at  most  harmless. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  John  A.  Nichols  against  the  Scranton  Steel  Company  for  breach 
of  contract.    Judgment  for  plaintiff.    Defendant  appeals.     AfiSrmed. 

Mr.  Bullitt,  the  arbitrator  provided  for  by  the  modified  agreement  set  out 
in  the  opinion,  on  a  submission  to  him  of  how  much  abatement  should  be  al- 
lowed defendant,  decided  that  none  sbould  be  allowed. 

Argued  before  Van  Brunt,  P.  J.,  and  O'Bkien  and  Ingraiiam,  JJ. 

Wilson  c£  Wallis,  {H.  Wallis,  of  counsel.)  for  appellant.  Henry  P.  Star' 
buek,  for  respondent. 
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O'Bbien,  J.  This  action  w:is  brousilit  to  recover  (1)  the  baltince  of  th3 
contract  price  of  a  certain  quantity  of  Bessemer  pig  iron  sold  and  ilelivered. 
and  partly  paid  for;  (2)  the  contract  price  of  a  certain  other  quantity  of  the 
same  iron,  sold  and  delivei-ed,  no  part  of  which  had  been  paid  for;  and  (3) 
the  difference  between  tlie  contract  and  tlie  market  price  of  a  tliird  quantity 
of  the  iron,  sold,  but  of  wliicli  tlie  delivery  lias  been  prevented  by  the  r<-pu> 
dJation  of  the  contract  on  the  part  of  the  purchiiser.  The  iriul  resulted  in  a 
judgment  for  the  balance  due  upon  the  contract  and  the  damages  in  favor  of 
the  plaintiff,  from  which  this  apt-eal  is  talien. 

In  view  of  tiie  amount  of  testimony  talcen,  the  elaborate  findings  presented 
by  the  parties  and  passed  upon,  and  the  opinion  of  the  referee,  it  will  only  be 
necessary  for  us  to  state  so  much  of  the  facts  as  will  present  Ihe  questions  re- 
lied upon  by  the  appellant  upon  this  appeal.  It  is  conceded  that  to  a  great 
extent  the  rights  of  the  parties  are  to  be  determined  by  two  agreements  en- 
tered into  between  them,  one  dated  December  20,  1889,  and  the  other  July  1, 
1890.    They  are  as  follows: 

"Charles  W.  Matthews,  Metal  Broker. 

"Philadelphia,  Dec.  20th,  1889. 

"Sold  to  the  Scranton  Steel  Company,  for  account  of  Messrs.  Wm.  R.  Hart 
&  Co.,  thirty  tliuusand  (30,000)  tons  of  Bessemer  pig  iron,  to  be  run  of  fur- 
nace as  nearly  as  possible  equal  quantities  numbers  1,  2.  and  3.  For  deliv- 
ery, 1,000  tons  in  January,  2,000  tons  in  February,  2,000  in  Maich,  and  bal- 
ance in  equal  monthly  proportions  during  the  months  of  April,  May,  June, 
July,  August,  September,  and  October,  A.  D.  1890,  and  deliverable  f.  o.  b. 
cars  purchaser's  works,  Scranton,  Pa.,  at  twenty-three  and  a  half  ($23.50) 
dollars  per  ton  of  2,240  lbs.  Settlements  to  be  made  in  cash  on  the  twenty- 
seventli  (27)  of  each  month  for  the  previous  montli's  shipments.  The  above- 
named  iron  to  contain  not  over  .10  phospliorus,  and  to  be  in  other  respects 
suitable  for  the  Bessemer  process. 

[Signed]  "Charles  W.  Matthews,  Broker. 

"Accepted  by  the  Scranton  Steel  Co.,        W.  W.  Scranton,  President." 

Deliveries  under  this  contract  were  commenced  in  January,  1890,  and  con- 
tinued until  July  1,  1890,  all  iron  delivered  up  to  that  time  having  been  paid 
for  in  full.  On  July  1,  1890,  the  contract  was  modified  by  an  agreement  in 
writin,g  as  follows: 

"That,  on  the  first  day  of  July,  1890,  the  said  William  B.  Hart,  under  said 
name  and  style  of  William  R.  Hart  &  Co.,  made  and  entered  into  an  agree- 
ment in  writing  with  the  said  the  Scranton  Steel  Company,  in  words  and  fig- 
ures as  follows,  to  wit: 

"•Agreement. 
" 'W.  W.  Scranton,  Walter  Scranton,  E.  P.  KiNQSBmtT, 

President.  Vice-President.  Secy,  and  Treas. 

"*The  Scranton  iSteel  Company,  Mamifacturera  of  Street  Rails.     Works  at 

Beranton,  Pa. 

"'No.  47  Broadway. 
"•New  York,  July  1st,  1890. 

"•Memorandum  of  understanding  between  Crane  Iron  Company  and  W.  B. 
Hart  &  Co.,  of  the  first  part,  and  Scranton  Steel  Company,  of  the  second 
part: 

"'First.  At  the  request  of  Scranton,  Crane  and  Hart  will  suspend  ship- 
ments for  the  next  two  months,  with  the  exception  of  about  1,500  tons  per 
month  by  Hart  from  Parryville. 

"  'Second.  Scranton  will  give  thirty  and  sixty  days'  paper  for  amounts  now 
due,  but  will  anticipate  if  possible. 

"'Third.  Crane  and  Hart  will  resume  shipments,  but  making  monthly  de- 
liveries as  light  as  possible,  and,  if  necessary,  not  exceeding  one-half  of 
amounts  specified  in  contracts,  and  settlements  will  be  made  at  the  rate  of 
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eighteen  dolliirs  per  ton  on  account,  from  month  to  month,  unless  mnrket 
price  should  advance  above  that  flgure.  and  then  at  current  ratea,  sucli  set- 
tlements to  be  taken  on  account,  and  balances  due  to  be  adjusted  at  termi- 
niition  of  contract.  But  Plart  and  Crane  Co.  will  accept,  if  desired,  four 
months'  paper,  with  privilrge  of  one  renewal,  and  question  of  what  abate- 
ment, if  any,  should  be  made  from  market  price,  to  be  then  settled  between 
the  parties,  and,  if  they  fail  to  agree,  to  be  left  to  the  decision  of  John  C.  Bul- 
litt, Esq.,  who  shall  have  power  to  decide  according  to  what  he  thinks  just 
and  equitable  between  the  parties. 

"•The  SoRANTON  Steel  Company, 

"'W.  W.  ScBANTON,  Prest."' 

Under  this  July  agreement.  Hart  &  Co.  undertook  to  deliver  the  iron  then 
undelivered  in  monthly  installmehts,  the  defendant  to  pay  for  each  month's 
shipments  at  the  rate  of  918  per  ton,  or  at  market  rates  on  account;  settle- 
ments to  be  made  on  the  27th  of  each  month  for  the  prior  month's  shipments, 
either  in  cash  or  in  four  months'  paper,  at  the  option  of  the  defendant.  De- 
liveries were  made  until  March  9,  1891,  which  were  paid  for  at  the  rate  of 
818  per  ton  except  the  deliveries  of  January,  February,  and  March,  1891. 
Payment  for  the  January  deliveries  became  due  February  27th,  which  was 
demanded  in  March,  and  refused  by  the  defendant,  and  tiiereafter  this  action 
was  commenced,  at  which  time  it  is  conceded  that  some  4,800  tons  still  re- 
mained undelivered  under  the  contract.  This  latter  fact  of  a  failure  to  de- 
liver the  full  quantity  is  sought  to  be  made  available  as  a  ground  of  defense 
to  the  plaintiff's  right  to  maintain  the  action  at  all,  it  being  insisted  that  un- 
til the  entire  contract  was  completed  no  right  of  action  could  accrue.  It 
seems  to  us  that  this  question  must  be  disposed  of  by  a  consideration  as  to 
whether,  upon  the  evidence,  the  proof  was  suflicient  to  justify  the  conclusion 
reached  by  the  referee  that  there  was  a  breach  of  the  contr.ict  first  on  the 
part  of  the  defendant.  The  evidence  shows  that  the  defendant  refused  to 
make  the  payments  in  accordance  with  the  terms  of  the  contract;  but,  not- 
withstanding this  fact,  it  is  insisted  that  at  most  the  plaintiff  could  only 
maintain  an  action  for  the  amount  then  due  for  iron  actually  delivered,  and 
could  not  maintain  an  action  such  as  this  involving  a  repudiation  of  the  en- 
tire contract.  It  would  be  a  strange  rule  of  law,  and  one  for  which  we  think 
no  support  can  be  found,  to  hold  that  for  the  purpose  of  justifying  defend- 
ant's breach  of  its  contract  a  construction  should  be  placed  theroon  whicli,  by 
making  each  monthly  delivery  a  separate  and  independent  contract,  would 
render  it  necessary  for  the  plaintiff's  assignor  to  show  that  he  had  made  each 
month  thereafter  a  full  delivery  of  the  iron  contracted  for  before  he  could 
maintain  an  action  thereon,  notwithstanding  that  during  this  same  period 
the  defendant  absolutely  refused  to  make  any  payments  of  any  kind  until  it 
got  what  it  wanted,  and  was  insisting  upon,  viz.,  a  release  from  some  part 
of  its  obligntions  under  the  contract.  We  think  the  law  to  l)e  settled  that  no 
one  is  required  to  goon  delivering  goods  after  he  has  been  notified  by  the  pur- 
chaser that  he  will  not  pay  for  them  at  the  agreed  price  at  the  end  of  the  con- 
tract. This  was  practicaUy  the  defendant's  position,  and  in  taking  that  posi- 
tion it  repudiated  the  contract,  and  the  plaintiff's  assignor  was  not  tiiereafter 
required,  for  the  purpose  uf  enforcing  his  rights  thereunder,  to  continue  de- 
liveri^  when  he  had  been  notifle<l  tliat  he  would  not  be  paid  therefor.  This 
consideration,  we  think,  disposes  of  the  question  presented  by  the  appellant 
as  to  the  action  having  Iieen  prematurely  brought. 

It  is  insisted,  however,  that,  even  if  the  action  could  be  brought  If  any 
amount  was  due,  nothing  appears  to  have  been  due  under  the  contract  in  any 
event.  This  contention  is  predicated  upon  the  theory  that  the  contract,  by 
its  terms,  provides  that  the  difference  between  the  price  of  $18  per  ton  and 
the  market  price  of  iron  should  be  adjusted  at  the  termination  of  the  contract, 
and,  us  the  referee  found  as  a  fact  that  no  difference  existed  between  the  mar- 
v.lSN.Y.s.no.S — 40 


Digitized  by 


Google 


626  SEW  YORK   SUPPLEMENT,  Vol.   18.  [Sop.  Ct. 

ket  price  and  $18  per  ton,  that,  therefore,  the  plaintiff  has  been  paid  in  full. 
If  the  appellant  was  right  in  its  facts  that  the  contract  was  one  by  the  terms 
of  which  the  difference  between  the  price  paid  of  S18  a  ton  and  the  market 
price  should  be  adjusted  at  the  termination  of  the  contract,  then,  no  difference 
appearing,  no  damages  would  result  by  reason  of  the  breach.  In  this,  how- 
ever, the  appellant  seeks  to  take  advantage  of  a  mistake  occurring  in  the  draw- 
ing of  the  July  agreement,  in  which  the  words  "market  price"  were  inserted 
instead  of  the  words  "contract  price."  No  question  could  arise  but  that,  had 
the  July  agreement  said  "contract  price"  instead  ot  "market  price,"  there 
would  be  no  room  for  controversy  in  reference  to  the  conclusions  reached  by 
the  learned  referee.  Having,  however,  on  satisfactory  evidence,  reached  the 
conclusion  that  the  insertion  of  the  words  "market  price"  was  the  result  of  a 
mistake,  he  was  justified  in  awarding  a  judgment  determining  the  rights  of 
the  parties  according  to  the  agreement  entered  into  between  them  as  really 
and  actually  made.  This  consideration  of  the  mistake  resulting  from  the  in- 
sertion of  the  words  "market  price"  instead  of  "contract  price"  presents  the 
question  mostly  relied  upon  by  the  appellant,  and  upon  the  solution  of  which 
the  judgment  must  stand  or  fsiU.  The  right  to  allow  an  amendment  of  the 
complaint,  which  was  attempted  upon  the  trial,  so  as  to  permit  a  reformation 
of  the  contract,  and  the  exceptions  taken  to  the  evidence  presented  on  the  part 
of  the  plaintiff  to  prove  the  evidence  of  the  mistake  so  as  to  make  it  a  basis 
for  reforming  the  contract,  are  the  questions  most  pressed  upon  our  attention 
by  the  appellant.  It  insists  that  the  privilege  granted  of  amending  the  com- 
plaint was  improperly  given,  and  that  the  testimony  offered  relative  to  the  pro- 
ceedings had  before  the  arbitrator  was  irrelevant  and  incompetent,  as  were  the 
negotiations  which  led,  and  were  prior,  to  the  July  contract,  all  of  which  were 
admitted  In  evidence  over  the  defendant's  objection.  By  reference  to  the  judg- 
ment in  this  case  it  will  be  seen  that  it  has  not  been  adjudged  that  the  con- 
tract should  be  reformed.  Regarding,  therefore,  the  action  as  having  been 
brought  upon  the  original  contract,  and  upon  tlie  facts  stated  in  the  complaint 
as  it  stood  prior  to  the  trial,  it  remains  to  be  determined  whether  the  objec- 
tions taken  to  the  admissibility  of  the  evidence  already  referred  to  was  error 
requiring  a  reversal  of  the  judgment.  We  think  that,  whether  the  effect  of  the 
decision  of  Mr.  Bullitt,  the  arbitrator,  was  to  terminate  the  agreementof  July, 
and  restore  the  parties  at  once  to  their  original  rights  and  liabilities  under  the 
December  contract,  or  to  leave  the  July  agreement  in  full  force,  merely  de- 
termining in  advance  upon  what  basis  Hnal  settlement  should  be  made,  in 
either  case  the  defendant's  repudiation  of  that  decision  and  refusal  to  perform 
any  more  of  its  obligations  until  the  plaintiff's  assignor  should  consent  to 
forego  some  of  his  legal  rights  gave  the  plaintiff'sassignoran  immediate  right 
of  action  for  the  full  value  of  the  original  or  modified  contract,  as  the  case 
may  be;  the  two  values  being  in  this  case,  and  under  the  decision  of  the  arbi- 
trator, identiciU.  If,  however,  in  determining  the  theory  upon  which  the 
plaintiff's  action  could  be  predicated,  we  leave  out  of  consideration  for  the 
time  being  the  effect  of  the  modiQed  agreement,  whether  repudiated  or  not, 
we  think  it  will  be  found  that  it  can  be  sustained  by  a  pleading  of  the  origi- 
nal contract.  For  breach  of  this  a  recovery  could  be  had,  unless  some  defense 
was  interposed  which  would  destroy  its  force  and  effect.  This  was  substan- 
tially the  view  and  position  taken  by  the  appellant  in  formulating  the  .plead- 
ing which  submitted  the  questions  to  the  court  for  determination.  The  agree- 
ment of  July  was  pleaded  as  an  aiiirmative  defense  to  the  plaintiff's  cause  of 
action.  It  was  therefore  proper  for  the  plaintiff  to  show  any  fact,  such  as 
want  of  consideration  going  to  show  its  invalidity,  or  any  fact  such  as  fraud 
or  mistake  going  to  show  that  it  was  or  ought  to  be  made,  in  whole  or  in  part, 
different  from  its  form  and  effect  as  pleaded,  and  this  would  be  clearly  admis- 
sible by  way  of  reply.  It  will  be  noticed  that  to  the  evidence  offered  as  to  the 
correction  of  the  July  agreement  no  objection,  based  on  the  stateof  the  plead- 
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ings,  was  taken,  nor  do  we  think  that  any  such  objection  would  lie.  "Wliat 
was  awarded  to  the  plaintiff's  assignor  was  his  rights  under  the  original  con- 
tract, and  proof  of  the  award  under  the  July  agreement  and  its  repudiation 
was  therefore  competent  and  admissible  by  way  of  reply.  In  other  words,  the 
plaintiff  having  declared  upon  his  contract,  and  the  defendant  having  set  up 
a  modification  of  that  contract,  the  plaintiff  was  entitled  to  reply  by  showing 
a  rrsturatiun  of  the  original  contract  after  modification;  and  this,  whether  the 
restoration  was  the  direct  effect  of  the  award  as  expressed  by  its  terms,  or  the 
indirect  effect  through  the  termination  or  extinguishment  by  the  award  of  the 
July  agreement.  We  do  not  think,  therefore,  that  any  amendment  of  th« 
complaint  was  necessary,  and,  although  it  appears  to  have  been  allowed,  as 
stated,  to  conform  the  pleadings  to  the  proof,  as  this  error,  if  error  it  can  be 
called,  was  not  carried  into  force  and  effect  by  the  judgment,  it  cannot  be 
available  for  the  purpose  of  reversing  the  judgment.  Nearly  all  the  objec- 
tions to  the  rulings  made  by  the  learned  referee  were  predicated  upon^the  tlie- 
ory  that  the  testimony  was  offered  for  the  purpose  of  supporting  the  com- 
plaint as  thus  amended.  But  if  we  disregard  such  amendment,  and  view  the 
case  as  though  the  same  bad  not  been  mauie.  tlien,  as  we  have  seen,  the  case 
is  presented  of  a  right  predicated  upon  the  original  contract,  the  force  and  ef- 
feet  of  which  is  sought  to  be  destroyed  by  the  modified  agreement,  and  then 
by  way  of  reply  the  plaintiff  introduced  evidence  showing  that  by  reason  of 
the  mistake  made  in  the  drafting  of  this  modified  agreement  It  was  not  enti- 
tled to  the  force  and  effect  which  the  appellant  in  ita  defense  sought  to  have 
attributed  to  it.  As  evidence  to  support  a  reply,  the  testimony  objected  to 
was  clearly  competent.  There  are  some  other  exceptions  which  have  l)een  re- 
ferred to  upon  the  appellant's  brief,  but,  after  examination,  we  do  not  regard 
them  as  of  suflScient  impoi'tance  to  justify  a  reversal  of  a  judgment  such  as 
this,  which,  by  testimony  sufficiently  clear  and  satisfactory,  establishes  the 
plaintiff's  right  to  recover  the  amount  which  has  been  adjudged  by  the  ref- 
eree. We  are  of  opinion,  therefore,  tliat  the  judgment  should  be  affirmed* 
with  coets. 

Inorabah,  J.,  concurs. 

Van  Brunt,  J.  I  dissent.  I  think  it  was  wrong  to  admit  evidence  in 
respect  to  error  in  modification  contract.  Evidence  of  the  latter  could  have- 
been  offered  under  general  denial,  and,  because  pleaded  unnecessarily,  tbe  po- 
sition of  the  parties  is  not  changed. 


Caldwell  v.  Bodins. 
(Supreme  Coxirt,  General  Term,  Fifth  DepcOtment.    March,  1892.) 
1.  Tkovbr  and  Cosversiox — Who  mat  HAntTATN. 

Plaintiff's  husband,  beinf;  under  arrest  on  a  body  execution  Issued  onajodgmeot 
in  favor  of  defendant,  in  negotiating  a  settlement  of  the  claim  against  him  exe- 
cuted certain  notes,  which  be  sent,  together  with  a  chattel  mortgage  given  to  se- 
cnre  them,  to  plaintifl,  with  a  request  that  she  add  her  name  to  the  notes,  and  exe- 
cute the  mortgage,  and  return  the  papers  to  him,  so  that  he  might  use  them  to  ob- 
tain bis  release.  Plaintiff  signed  tbe  papers  as  requested,  and  returned  them  to 
her  husband ;  whereupon  he  delivered  them  to  defendant's  attorney,  in  considera- 
tion of  which  tbe  execution  was  discharged  and  tbe  judgment  satisfied.  Held, 
that  plaintiff,  not  being  the  owner  of  the  securities  or  entitled  to  their  possession, 
could  not  sue  for  the  conversion  thereof. 
9.  NoNsciT— Failubb  to  Specify  Gbounds  or  Monoil. 

Error  in  granting  a  nonsuit  cannot  be  predicated  on  a  failure  to  specify  tbe 
grounds  of  the  motion,  where  plaintiff's  case  was  so  radically  defective  tliat  it 
could  not  have  been  remedied  by  further  proof. 

Appeal  from  circuit  court,  Cayuga  county. 

Action  by  Frank  R.  Caldwell  against  J.  Martin  Bodine.  From  a  judg- 
ment for  defendant  entered  on  a  nonsuit,  and  from  an  order  denying  a  motion 
for  a  new  trial,  plaintiff  appeals.     Affirmed. 
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Argued  before  Dwiobt,  P.  J.,  and  Macomber  and  Lewis,  JJ. 
James  Wright,  for  appellant.    A.  J.  Parker,  for  respondent. 

BwiGUT,  P.  J.  The  plaintiff's  proofs,  if  they  did  not  establish,  were  saf- 
ficient  to  indicate,  that  slie  liad  an  undoubted  cause  of  action,  viz.,  to  be  re- 
lieved against  four  promissory  notes,  signed  by  her  with  her  husband,  and 
payable  to  tlie  order  of  the  defendant,  and  a  chattel  mortgage  executed  by  her 
as  collateral  to  the  notes,  on  the  ground  that  her  execution  of  the  several  in- 
struments mentioned  was  procured  by  duress  of  the  unlawful  imprisonment 
of  her  husband  on  a  body  execution.  The  evidence  tends  to  show  a  very 
gross  case  of  false  imprisonment,  based  upon  the  falsification  of  «  transcript 
of  a  judgmentof  a  justice  of  the  peace.  The  fault  of  the  plaintiff's  case  was 
in  her  choice  of  a  remedy.  This  action  was  brought  for  the  conversion  of 
the  securities  above  described,  except  that  in  the  complaint  the  notes  are  de- 
scribed as  signed  or  executed  by  the  plaintiff  alone.  To  establish  this  cause 
of  action.  It  was  necessary  that  the  plaintiff  should  prove  that  she  was  the 
owner  of  the  notes  and  chattel  mortgage,  and  that  they  were  either  unlaw- 
fully talien  or  unlawfully  detained  from  her  possession,  and  such  was  the 
allegation  of  her  complaint.  The  proofs  showed  that  the  plaintiff's  husband, 
being  in  arrest  on  a  body  execution  issued  on  a  judgment  in  favor  of  the  de- 
fendant, negotiated  a  settlement  of  the  claim  against  him,  and  to  that  end 
executed  the  four  notes  in  question,  and  sent  them,  with  the  draft  of  the 
chattel  mortgage,  to  the  plaintiff,  with  the  request,  in  substance,  that  she  add 
her  name  to  the  notes,  and  execute  the  chattel  mortgage,  and  return  the 
papers  to  him,  in  order  that  he  might  use  them  to  obtain  his  release  from  the 
arrest;  that  the  plaintiff  did  as  requested,  and  returned  the  papers  to  him; 
and  that  he  delivered  them  to  the  attorney  or  agent  of  the  defendant;  and 
that  thereupon,  and  in  consideration  of  such  delivery,  the  execution  was  dis- 
charged, and  the  judgment  against  him  was  satisQed.  It  is  vei-y  clear  that, 
under  these  circumstances,  the  plaintiff  was  never  the  owner  of  the  securi- 
ties in  question,  in  such  sense  as  to  entitle  her  to  maintain  trover  for  their 
conversion.  The  notes  were  the  notes  of  her  husband,  and  the  mortgage  was 
collateral  security  thereto.  The  former  were  signed  by  the  plaintiff,  as  surety 
for  her  husband,  and  the  mortgHge  executed  by  her  for  his  benefit,  and  all 
were  employed  by  him  for  the  purpose  for  which  they  were  made,  and  he  has 
paid  bis  own  debt  thereby.  The  transaction  as  to  him  may  liave  been  voida- 
ble, but  it  was  not  void,  and  he  would  be  entitled  to  a  surrender  or  cancella- 
tion of  the  securities  only  in  equity,  and  upon  making  such  restitntion  as 
equity  might  require.  So,  too,  the  plaintiff,  upon  the  facts  which  the  evi- 
dence in  this  case  tends  to  establish,  might  undoubtedly  maintain  an  action 
in  equity  to  set  aside  or  cancel  the  securities  in  question  as  to  lierself ;  but 
it  is  equally  clear  that  her  action  of  trover  must  fail. 

The  objection  that  the  grounds  of  the  motion  for  a  nonsuit  were  not  speci- 
fied cannot  avail  the  plaintiff.  The  defect  of  the  plaintiff's  case  was  radical, 
and  could  not  have  been  remedied  by  any  further  proof.  The  cases  cited  on 
this  point  by  counsel  for  the  appellant  are  mostly  to  the  effect  that  the  party 
whose  motion  for  a  nonsuit  has  been  denied  cannot  avail  himself  of  an  excep- 
tion to  that  ruling  when  he  has  omitted  to  specify  the  grounds  of  his  motion. 
The  nonsuit  was  manifestly  not  granted  on  the  ground  of  variance  between 
the  notes  as  described  in  the  complaint  and  those  offered  in  evidence,  and,  if 
there  was  error  in  the  ruling  which  excluded  them,  it  was  not  to  the  preju- 
dice of  the  plaintiff.  She  has  had  the  full  benefit  of  the  evidence  afforded  by 
the  notes,  as  if  they  had  been  formally  received  in  evidence.  Most  of  the 
other  objections  to  rulings  during  the  trial  were  obviated  by  the  diapoaition 
made  of  the  case.  The  nonsuit  seems  to  us  to  have  been  properly  granted, 
aud  the  judgment  and  order  appealed  from  must  be  afiBrmed.    All  concur. 
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Tucker  v.  Tuckeb  et  ai. 

(Supreme  Court,  General  Term,  Fifth  Department.    March,  1S93.) 

Nonsuit— IsscBB  Bubhittbd  to  Jurt. 

iBsue  was  joined  by  a  denial  of  all  plaintiff's  allegations,  whereupon  the  special 
term  made  an  order  reciting  that  the  action  was  for  partition,  and  that  issues  of 
fact  as  to  the  title  to  real  property  were  raised  by  the  pleadings,  and  directed  that 
the  cause  be  placed  on  the  calendar  of  the  circuit  court  for  trial,  "and  that  upon 
trial  the  Issues  proper  to  be  submitted  to  a  jury  be  so  submitted  under  the  direo- 
tion  of  the  court  as  to  form  and  substance. "  Held,  there  being  no  evidence  In 
support  of  plaintiff's  case  when  it  came  on  for  trial,  that  a  nonsuit  was  properly 
entered,  notwithstanding  such  order. 

Appeal  from  circuit  court,  Niagara  county. 

Action  by  Lyman  H.  Tuclcer  against  Sarah  A.  Tucker  and  others.  From 
s  Judgment  dismissing  tlie  complaint  entered  on  a  nonsuit,  plaintiff  appeals. 
Affirmed. 

Argued  before  Dwtght,  F.  J.,  and  Macombeh  and  Lewis,  JJ. 

D.  if.  Silver,  for  appellant.    B.  M.  Ashley,  for  respondents. 

DwiGHT,  P.  J.  The  action  was  for  the  partition  of  lands  in  Niagara 
county,  of  wbicli  tbe  plaintiff  claimed  an  estate  in  fee  in  an  undivided  one 
third,  as  heir  at  law  of  Ms  deceased  mother,  in  common  with  bis  two  sisters, 
who  were  made  defendants  i  n  tbe  action.  This  claim  was  made  notwith- 
standing the  conveyance  by  the  raotlier,  in  her  lifetime,  of  the  entire  estate 
to  her  two  daughters  mentioned,  and  tbe  devise  by  her  will,  which  bad  been 
duly  admitted  to  probate,  of  all.  her  property  to  the  same  persons,  after  the 
payment  of  debts  and  funeral  expenses;  and  the  burden  of  the  plaintiff's 
complaint  consisted  of  allegations  that  such  conveyance  and  devise  were  ob- 
tained by  means  of  undue  influence  exerted  by  his  sisters  upon  their  mother, 
and  were  therefore  void.  Issue  liaving  been  joined  in  the  action  by  a  denial 
of  all  the  allegations  of  the  character  mentioned,  a  motion  was  made  by  the 
plaintiff  at  special  term  for  tbe  settlement  of  the  issues  therein  to  be  tried  by 
a  jury,  and  the  court  made  an  order  reciting  that  the  action  was  in  partition, 
and  that  issues  of  fact  as  to  the  title  of  real  property  were  raised  by  tlie  plead- 
ings, and  directing  that  tlie  cause  be  placed  on  the  calendar  of  tbe  circuit 
court  for  trial,  "and  that  upon  the  trial  the  issues  proper  to  be  submitted  to 
a  jury  be  so  submitted  under  tbe  direction  of  the  court  as  to  form  and  sub- 
stanL'e."  Accordingly  the  cause  was  brought  un  for  trial  at  tbe  circuit,  be- 
fore a  jury,  without  any  speciOcation  by  the  court  of  the  issues  to  be  tried, 
and  after  hearing  the  evidence  on  the  part  of  the  plaintiff  tbe  court  directed 
a  nonsuit,  and  judgment  was  entered  thereupon  dismissing  the  plaintiff's 
complaint. 

Counsel  for  the  appellant  here  assume  that  issues  of  fact  liad  been  settled 
by  the  court  and  ordered  to  be  tried  by  a  jury,  and  are  thereupon  inclined  to 
argue  that  the  court  at  the  circuit  was  bound  to  talce  a  verdict  of  the  jury, 
and  that  the  direction  of  a  nonsuit  constituted  a  mistrial.  Both  the  itssump- 
tion  and  tlie  argument  are  fallacious.  There  was  no  settlement  or  speciflca- 
tion  of  the  issues  to  be  tried.  The  practice  was  entirely  correct.  The  action 
was  by  statute  triable  by  jury,  and  upon  the  issues  as  framed  by  the  plead- 
ings. Code  Civil  Froc.  §  1544.  By  the  order  at  special  term  the  court  de- 
clined to  specify  the  issues  to  be  tried,  and  only  directed  that  the  issues  proper 
to  be  submitted  to  the  jury  should  be  so  submitted.  If  there  proved  to  be  no 
evidence  in  support  of  tlie  allegations  of  the  plaintiff,  there  were  no  issues 
proper  to  be  submitted  to  the  jury,  and  In  that  ciise  tbe  direction  of  a  nonsuit 
Was  properly  made;  and  such  was  very  clearly  this  case.  The  record  pre- 
sents no  evidence  of  any  influence  exercised  by  the  sisters  to  induce  their 
mother  to  make  eith^  the  deed  or  the  will,  and  it  would  have  been  error  to 
deny  the  motion  for  a  nonsuit.    There  was  evidence  tending  to  show  ttiat 
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the  son,  "by  his  habits  and  conduct,  had  forfeited,  in  large  tneasure,  the 
afTections  of  botli  his  mother  and  bis  sisters,  and  that  Iiis  motlier  liad,  long 
before  the  making  of  the  deed  and  will,  resolved  thnt  he  should  have  no  por- 
tion  of  her  property,"  but  there  is  no  evidence  that  she  was  instigated  to  that 
resolution  by  any  influence  or  persuasion  of  her  daughters.  The  proposition 
tliat  the  case  is  brought  within  any  rule  which  shifts  the  burden  of  proof,  or 
was  one  in  which  undue  influence  will  be  presumed,  is  wholly  untenable. 
It  is  only  in  cases  where  the  relation  between  the  parties  is  one  of  dependence 
on  the  one  hand  and  control  on  the  other  that  any  such  presumption  will 
arise.  Merely  confidential  and  affectionate  relations  have  no  such  effect. 
The  case  was  properly  disposed  of,  and  the  judgment  must  be  affirmed. 
Judgment  appealed  from  affirmed,  with  costs.    All  concur. 


Weaver,  Superintendont  of  Poor,  t>.  Benjauin  et  at, 

(Supreme  Court,  <?enerat  Term,  Fifth  Department.    March,  1893.) 

PBOOBBDiyas  vjmtn  Poob  Laws— Powers  op  Codht  or  SEssioxg. 

Code  Crim.  Free,  i  915  et  seq.,  makes  it  the  duty  of  persona  having  sulflctent 
means  to  maintain  their  relatives  within  prescribed  degrees,  who  are  unable  to 
nudntain  themselves;  and  provides  that,  U  such  relatives  of  a  poor  person  fail  in 
such  duty,  the  overseer  of  the  poor  of  the  town  where  such  poor  person  is,  or  the 
superintendent  of  the  poor  in  certain  counties,  may  apply  to  the  court  of  sessions 
of  the  county  where  the  relatives  dwell,  on  a  notice  prescribed,  for  an  order  to 
compel  such  relief;  that  after  aoqutring  jurisdiotlon  of  such  relatives,  and  having 
heard  the  allegations  and  proofs,  the  court  may  make  an  order  directing  the  relf 
tives  to  furnish  such  maintenance,  specifying  the  sum  to  be  paid  for  a  certain  period, 
or  until  the  further  order  of  the  court;  and  the  court  may,  from  time  to  time, 
vary  such  order,  as  the  circumstances  may  require.  Held,  that  the  court  of  sessions 
bad  no  power  to  prescribe  the  place  where  such  poor  person  shall  be  supported, 
nor  the  conditions  of  such  support,  except  that  it  shall  tie  by  the  approval  of  the 
superintendent  of  the  poor. 

Appeal  from  court  of  sessions,  Allegany  county. 

Proceedings  by  William  Weaver,  superintendent  of  the  poor,  to  require 
Hiram  Benjamin  and  otliers  to  support  and  maintain  .Temima  Benjamin,  a 
poor  person.  From  an  order  denying  a  motion  to  modify  an  order  previously 
made,  the  petitioner  appeals.    Beversed. 

Argued  before  Dwioht,  P.  J.,  and  Macohber  and  Lewis,  JJ. 

D.  Dixon,  for  appellant.    C  D.  Famham,  for  respondents. 

DMnoHT,  P.  J.  The  proceeding  was  instituted  under  the  provisions  of 
title  8,  pt.  6.  Code  Crim.  Proc.  §  914  et  seq.,  to  compel  the  children — two  sons 
and  a  daughter — of  Jemima  Benjamin  to  support  their  mother.  Only  theson 
Hiram  Benjamin  appeared  to  answer  the  application,  and  upon  his  consent, 
in  open  court,  an  order  was  made  that  be  pay  to  the  superintendent  of  the 
poor  the  sum  of  two  dollars  per  week  for  the  support  of  his  mother,  so  long 
as  she  should  remain  in  the  county  poorhouse,  or  until  the  further  order  of 
tlie  court.  The  onler  recited,  among  other  things,  that  the  distinction  be- 
tween town  and  county  poor  had  been  abolished  in  Allegany  county,  and 
that  the  expense  of  maintaining  all  the  [>oor  of  the  county  was  a  county 
charge,  and  that  the  county  had  provided  and  then  had  a  poorhouse  or  alms- 
house  for  the  reception  of  its  poor.  A  few  months  later — Mrs.  Benjamin,  in 
the  mean  time,  not  having  been  removed  to  tlie  poorhouse — the  superin- 
tendent made  a  further  application  to  the  court,  stating  that  he  "had  found 
such  order  imprttcticable,  and  unfit  to  meet  the  needs,  comfort,  and  content- 
ment of  said  Jemima  Benjamin,"  and  asking  tliat  the  order  might  be  set  aside 
or  modified,  "so  far  as  it  limits  the  place  of  support  to  be  at  the  alms  or  county 
bouse."  The  court  entertained  the  application,  and,  after  hearing  counsel, 
held  and  decided  "that  the  court  has  no  power  to  direct  the  payment  of 
money  for  the  support  of  said  Jemima  Benjamin  at  any  other  place  than 
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the  county  almshouse,"  and  upon  this  ground  alone  denied  the  application  to 
set  aside  or  modify  the  order  already  made. 

In  this  determination  it  seems  to  us  veiy  clear  that  the  learned  court  of 
sessions  fell  into  the  error  of  limiting  its  own  powers.  In  a  proceeding  of  this 
character,  by  the  law  which  prescribes  the  powers  and  duties  of  the  superin- 
tendent or  overseer  of  the  poor,  in  respect  to  the  support  of  paupers  or  per- 
sons who  have  liecome  a  charge  upon  the  county  or  the  town  in  which  they  may 
be.  It  is  to  cases  of  the  latter  character  that  the  provisions  of  the  Revised 
Statutes  relate,  which  require  tlie  removal  to  the  county  poorhouse  of  idl  per- 
sons requiring  permanent  relief  or  support,  and  who  can  be  safely  so  re- 
moved. 1  Rev.  St.  p.  624.  g  39,  (Birdseye,  p.  2261,  §  28;)  People  v.  Commis- 
sioners of  Emigration,  27  Barb.  562;  Cuyler  v.  Decker,  20  Hun,  172.  But 
it  is  manifest  on  the  face  of  the  statute  under  which  this  proceeding  is  taken 
that  those  provisions  have  no  application  here.  This  statute  (title  8,  pt.  6, 
Code  Crim.  Free.)  provides  a  particular  scheme  for  the  support  and  main- 
tenance of  a  particular  class  of  persous  unable  to  maintain  themselves, 
viz.,  of  persons  wliobave  relatives  within  prescribed  degrees,  wlio  are  of  suffi- 
cient ability  to  relieveand  maintain  them.  The  first  section  of  the  title  (sec- 
tion914)  provides  as  follows:  "The  father,  mother,  and  children,  of  sufficient 
ability,  of  a  poor  person  who  is  insane,  blind,  old,  lame,  impotent,  or  decrepit, 
80  as  to  be  unable  to  work  to  maintain  himself,  must,  at  their  own  charge, 
relieve  and  maintain  bim  in  a  manner  to  be  approved  by  the  overseers  of  the 
town  where  he  is."  The  nextsection  (915)  provides  that  "if  a  relative  of  a 
poor  person  fail  to  relieve  and  maintain  him,  as  provided  in  the  last  section, 
the  overseer  of  the  poor  of  the  town  where  he  is  *  *  ♦  may  apply  to  the 
court  of  sessions  of  the  county  where  the  relative  dwells  [upon  a  notice  pre- 
scribed] for  an  order  to  compel  such  relief."  Section  926  gives  to  the  super- 
intendents of  the  poor  of  those  counties  in  which  all  the  poor  are  a  county 
charge  the  powers  given  to  the  oveiseera  of  the  towns  by  the  previous  sec- 
tions quoted.  Other  sections  of  the  title  prescribe  the  duty  of  the  court  of 
sessions  upon  such  application  being  made  to  it.  Thus  section  916  provides 
that  the  court,  after  hearing  the  allegations  and  proofs  of  the  parties,  "must 
order  such  of  the  relatives  of  the  poor  person  mentioned  in  section  914  as 
were  served  with  tlie  notice,  and  are  of  sufficient  ability,  to  relieve  and  main- 
tain him,  specifying  in  the  order  the  sum  tg  be  paid  weekly  for  his  support;" 
and  section  918  provides  that  "the  order  may  specify  the  time  during  which 
the  relatives  must  maintain  the  poor  person,  or  during  which  any  of  the  sums 
directed  by  the  court  must  be  paid,  or  it  may  be  indefinite,  or  until  the  further 
order  of  the  court.  The  court  may,  from  time  to  time,  vary  the  order,  as  cir- 
cumstances may  require,  on  the  application  either  of  any  relative  affected  by 
it,  or  of  an  officer  on  whose  application  the  order  was  made. " 

This,  then,  is  the  particular  scheme  of  the  statute  for  the  relief  and  -mainte- 
nance of  a  particular  class  of  poor  persons,  viz.,  who  have  relatives  within 
prescribed  degrees  of  sufficient  ability  to  relieve  and  maintain  tliem.  It  be- 
gins by  laying  upon  those  relatives  the  absolute  duty,  at  their  own  charge,  to 
support  the  persons  described,  not  in  the  poorhouse,  nor  even  through  the 
agency  of  the  poor  authorities  of  town  or  county,  but  only  in  a  manner  to 
be  approved  by  them ;  and  the  further  provisions  of  the  statute  relate  to  the 
means  by  which  this  duty  shall  be  enforced.  It  is  pianifest  that  this  partic- 
ular scheme  is  outside  of  the  general  provisions  of  the  statute  for  the  care 
and  relief  of  the  poor  who  are,  or  who  become,  a  public  charge.  Its  evident 
purpose  is  to  prevent  these  persons  from  becoming  -a  public  charge,  and,  as 
it  seems  to  us,  nothing  is  further  from  its  intent  than  that  they  should  be 
made  and  mart<ed  as  public  paupers  by  being  consigned  to  the  poorhouse  of 
the  county.  But  however  this  may  be,  and  whatever  might  become  the  duty 
or  discretion,  in  this  respect,  of  the  superintendent  of  the  poor,  in  case  the 
relative  required  by  the  order  to  relieve  and  miiintain  the  poor  person  refused 
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to  do  80,  but  In  default  thereof  paid  the  weekly  sum  specified  in  the  order,  it  ia 
plain  that  the  court  of  sessions  had  no  power  to  prescribe  the  place  where  the 
poor  person  should  be  supported,  nor  any  of  the  conditions  of  such  support, 
except  that  the  manner  of  it  should  be  such  aa  was  approved  by  tbesuperin- 
tendent  of  the  poor.  This  is  apparent  from  the  reading  of  the  statute  quoted, 
(supra;)  and  so  the  court  said  in  Duel  v.  Lamb,  1  Thonip.  &  G.  66-69;  and 
added:  "  Whatever  power  there  is  over  that  support  is  vested  in  tbeover- 
seera  or  superintendents  of  the  poor;  the  sessions  can  only  declare  the  duty 
to  support,  and,  in  default,  to  fix  the  sum  to  be  p.iid."  It  is  very  clear  that 
the  order  which  was  sought  to  be  set  aside  or  inodiQed  went  beyond  the  power 
of  the  court  of  sessions  when  it  attached,  to  the  liability  of  the  respondent  to 
support  his  mother,  the  condition  that  she  should  receive  such  support  in  the 
county  poorhuuse.  That  order,  having  been  made  on  consent,  probably  can- 
not be  modified  without  consent,  but  it  can  be  set  aside,  and  the  proper  order 
made,  in  accordance  with  the  proofs  to  be  taken.  The  order  appealed. from 
should  be  reversed,  and  the  proceeding  remitted  to  the  court  of  sessions  of 
Allef(any  county,  with  directions  to  proceed  therein.  So  ordered,  with  costs 
to  be  paid  by  the  respondents.    All  concur. 


Boot,  Overseer  of  Poor,  ex  rel.  Fisher  et  al.,  v.  Alexander. 

{Supreme  Court,  General  Term,  f  ijWi  DepiirLmeiiU    March,  1892.) 

IxTBHNAL  Revenue — Action  fob  Feniltieb  bt  Whom  Bbought. 

Laws  1857,  c.  628,  (as  amended  by  Laws  1873,  c.  820.)  S  22,  provides  that  penalties 
under  the  excise  law  shall  be  recovered  by  the  town  overseers  of  the  poor.  Section 
80  provides  that  if  the  overseers  "shall,  for  the  period  of  10  days  after  complaint  to 
them  that  any  person  has  incurred  such  penalty,  •  •  •  nef^lcct  or  refuse  to 
prosecute  for  such  penalty,  any  other  person  may  prosecute  therefor  in  the  name 
of  the  overseers. "  Seld  that,  where  the  sole  overseer  of  the  poor  in  the  town 
neglected  to  prosecute  during  his  term,  which  expired  more  than  10  days  after 
complaint  was  made,  relator  could  prosecute  in  the  name  of  the  successor  in  ofBce 
without  again  making  complaint:  the  overseer  of  the  poor  being  a  guati  munici- 
pal corporation,  having  perpetual  succession. 

Appeal  from  special  term,  Erie  county. 

Action  by  Erastus  F.  Root,  overseer  of  the  poor  of  the  town  of  Bolivar,  on 
the  relation  of  Arthur  C.  Fishsr  and  others,  against  Albert  J.  Alexander,  for 
the  recovery  of  a  penalty  for  a  violation  of  the  internal  revenue  laws.  From 
an  order  dismissing  the  complaint,  relators  appeal.    Reversed. 

Argued  before  Dwight,  P.  J.,  and  Macumber  and  Lewis,  JJ. 

W.  Martin  Jones,  for  appellants.  C.  H.  Brown,  for  respondent  Erastus 
F.  Boot.    Rufus  Scoot,  for  respondent  Albert  J.  Alexander. 

DwioHT,  P.  J.  The  statute  relating  to  penalties  under  the  excise  law  pro- 
vides that  they  shall  be  sued  for  and  recovered  by  the  overseers  of  the  }K)or 
of  towns.  I^ws  1857,  c.  628,  §  22,  as  amended  by  Laws  1873,  c.  820,  §  1, 
(Birdseye  Ed.  p.  1053,  §  26.)  It  Is  further  provided  by  section  80  of  the 
former  enactment,  as  amended  by  section  2  of  the  latter,  (Birdseye  Ed.  p. 
1U54,  §  84,)  that  In  case  the  overseers  "shall,  for  the  period  of  ten  days  after 
complaint  to  them  that  any  person  has  incurred  such  penalty,  together  with 
reasonable  proof  of  the  same,  neglect  or  refuse  to  prosecute  for  duch  penalty, 
any  other  person  may  prosecute  therefor  in  the  name  of  the  overseers  of  the 
poor  of  the  town."  February  20,  1891,  Mark  A.  Furnald  was  sole  overaeer 
of  the  poor  of  the  town  of  Bolivar,  and  on  that  day  the  relators  serveil  upon 
him,  as  such,  the  requisite  complaint  and  proof,  in  writing,  tliat  the  defend- 
ant had  incurred  penalties  for  violations  of  the  excise  law.  The  overseer 
neglected,  for  the  period  of  10  days  thereafter,  to  bring  an  action  for  the  re- 
covery of  such  penalties,  and  on  the  5tli  day  of  March  his  term  of  oflSce  ex- 
pired, and  he  was  succeeded  by  Erastus  F.  Boot.     On  the  20th  day  of  March 
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the  relators  conimenced  this  action  for  the  recovery  of  the  same  penalties  in 
the  name  of  the  new  overseer  of  the  poor. 

The  single  qiu-siion,  on  the  merits,  presented  by  this  appeal,  is  whetlier, 
under  the  statute,  the  action  can  be  maintained  without  a  renewed  service  of 
tlie  complaint  and  proof  upon  the  overseer  in  oflBce  at  the  timii  the  action  was 
commenced.  The  court  at  special  term  held  otherwise,  and  on  that  ground, 
on  motion  of  the  overseer,  inadu  the  order  from  wbicli  the  appeal  is  tal^en. 
"We  tliink  tlie  order  was  erroneous.  The  overseer  of  the  poor  is  a  quasi 
municipal  corporation,  leaving  perpetual  succession.  The  incumbency  of  the 
office  changes,  but  the  oifice  remains  the  same.  All  rights  acquired  by  others 
under  one  incumbency  of  the  office  continue  under  those  which  succeed.  By 
making  the  complaint  to  the  overseer  in  February  (no  action  having  been 
commenced  by  liim  witliin  10  days  thereafter)  the  relators  acquired  the  right 
to  bring  the  action  in  the  name  of  the  overseer  in  March.  It  was  the  over- 
seer of  the  poor  to  whom  the  complaint  was  required  to  be  made,  and  it  was 
the  overseer  of  the  poor  in  whose  name  the  action  was  required  to  be  com- 
menced; not  necessarily  the  same  overseer  in  both  cases,  but,  in  each  case, 
the  ONcrseer  in  ofBce  at  the  time.  The  statute,  with  this  construction,  im- 
poses no  personal  liability  upon  one  incumbent  of  the  ofHce  for  the  neglect  or 
default  of  his  predecessor.  The  new  overseer  is  only  the  nominal  plaintiff, 
and  in  no  event  can  be  made  liable  for  the  costs  of  the  action.  He  is  even 
relieved  from  the  responsibility  for  the  conduct  of  the  action  which  he  would 
have  assumed  had  he  brought  it  in  his  own  name  as  overseer  on  a  complaint 
made  to  bim,  and  he  bears  no  other  relation  thereto  than  be  would  have  done 
bad  he  declined  to  bring  the'action  on  a  complaint  so  made.  The  question 
seems  not  to  have  been  adjudicated  in  any  rei>orted  case,  but,  upon  the  prin- 
ciples suggested  above,  we  think  the  motion  should  have  been  denied.  The 
order  appealed  from  should  be  reversed,  and  the  motion  denied,  with  810 
costs  to  the  appellants  of  opposing  the  motion,  and  $10  costs  and  the  disburse- 
ments of  the  appeal.  So  ordered  in  this  and  five  other  appeals  submitted 
herewith.    All  concur. 


Pekry  v.  Sdtley. 
(Supreme  Court,  General  Term,  Fifth  Department    Uaroh,  1893.) 

Faue  Imprisonment — Pbobablb  Cause — Qcestiou  poh  Jury. 

Plaintiff,  the  owner  of  a  cheese  factory,  which  was  conducted  by  his  agent,  ad- 
vanced money  to  S.  to  huy  cows,  who  agreed  to  deliver  his  milk  at  S-'s  factory,  to 
be  placed  to  plaintiff's  credit  on  the  factory's  books  until  the  money  borrowed  was 
repaid.  Some  time  thereafter  plaintiff's  agent  had  an  analysis  made  by  a  milk  in- 
spector, which  showed  that  S.'s  milk  was  watered,  and  the  inspector  reported  the 
tact  to  plaintiff,  who  explained  to  bim  what  connection  he  had  with  the  milk  In 
question.  The  inspector  also  communicated  the  facts  to  defendant,  who  was  "  as- 
sistant dairy  commissioner, "  and  who  thereupon  instituted  proceedings  against 
plaintiff  on  a  deposition  verified  by  the  inspector,  charging'  that  plaintiff  bad  de- 
livered to  the  factory  watered,  impure,  adulterated,  and  unwholesome  mllli:,  in  vio- 
lation of  the  statute,  and  prayed  for  his  arrest,  whereupon  a  warrant  was  issued, 
and  plaintiff  arrested,  against  the  protest  of  the  inspector,  who  told  defendant  that 

Slaintiff  would  appear  and  make  satisfactory  explanation  if  he  were  simply  notiHed. 
>n  plaintiff's  appearance  before  the  magistrate,  and  statement  of  the  facts,  the 
complaint  was  withdrawn,  and  he  was  discharged.  Held,  in  an  action  for  false 
Imprisonment,  that  the  court  erroneously  granted  a  nonsuit,  it  being  a  question  for 
the  jury,  under  the  facts,  whether  there  was  probable  cause  for  the  prosecution. 

Exceptions  from  circuit  ecu  it,  Allegany  county. 

Action  by  Addis  E.  Perry  against  Patrick  J.  butley.  Plaintiff  moves  for 
a  new  trial  on  a  case  and  exceptions,  ordered  to  be  heard  in  the  first  instance 
at  general  term,  after  a  nonsuit  granted  at  circuit.    Motion  granted. 

Argued  before  Dwiqht,  P.  J.,  and  Macombeb  and  Lewis,  JJ. 

F.  M.  Todd,  for  the  motion.     O.  P.  Stooktoell,  opposed. 
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DwiOHT,  P.  J.  Tbe  action  was  for  false  imprison  men  t.  Tlie  plaintiff  was  a 
cheese  manufacturer,  owning  and  operating  several  ctieese  factories,  one  of 
which,  known  as  tbe  "Armoth  Factory,"  in  the  town  of  Caneadea,  in  Alle- 
gany county,  he  operated  by  an  i^ent.  He  bad  loaned  money  to  one  Stone 
to  buy  cows  with,  and  bad  taken  a  ctiattel  mortgage  on  tbe  cows  for  security. 
Stone  delivered  his  milk  at  the  Armoth  factory,  and  he  gave  the  plaintiff, 
with  his  mortgage,  an  order  entitling  the  latter  to  retain  two  thirds  of  his 
(Stone's)  clieese  money  until  the  debt  was  paid.  It  seems  one  Taft  had  be- 
come entitled,  by  some  arrangement  with  Stone,  tp  the  other  one  third  of 
Stone's  dividends,  and  that  the  milk  delivered  by  Stone  was  credited  at  the 
factory  to  the  plaintiff  and  Taft  in  the  proportions  mentioned.  Some  time 
shortly  before  the  3d  of  September,  1890,  the  plaintiff's  manager  at  the  Ar- 
moth factory  informed  the  plaintiff  tliat  he  suspected  that  Stone's  milk  was 
watered,  and  the  plaintiff  informed  one  Story,  a  milk  inspector,  of  the  suspi- 
cion. Story  promised  him  to  take  a  sample  of  tbe  milk  for  analysis,  and  he 
did  so  on  the  3d  day  of  September.  The  analysis  tended  to  show  that  the 
milk  was  watered,  and  Stury  reported  tiie  result  to  the  plaintiff,  who  explained 
to  hJm  what  connection  he  had  with  the  milk  in  question.  The  defendant 
was  an  "assistant  dairy  commissioner,"  and  seems  to  have  been  engaged  at 
this  time,  with  an  attorney,  in  instituting  prosecutions  in  the  vicinity  of 
Caneadea,  for  alleged  violations  of  the  cheese  factory  law.  Story  communi- 
cated to  him  and  bis  attorney  what  be  knew  about  the  quality  of  the  milk  de- 
livered by  Stone,  and  what  the  plaintiff  had  explained  to  him  about  tbe  own- 
ership of  tbe  milk,  and  of  his  (the  plaintiff's)  connection  with  it;  and  it  was 
upon  this  information  that  the  defendant  instituted  tlie  prosecution  com- 
plained of.  He  procured  Story  to  sign  and  verify  a  deposition,  drawn  up  by 
his  attorney,  charging  that  the  plaintiff  and  Taft  had  delivered  to  the  cheese 
factoij  watered,  impure,  adulterated,  and  unwholesome  milk,  and  were  guilty 
of  a  violation  of  the  statute  in  such  case  made  and  provided,  and  praying  that 
a  warrant  issue  for  their  arrest.  With  this  deposition  the  defendant  and  his 
attorney  went  before  a  magistrate  of  tbe  town  of  Cuba,  and  procured  a  war- 
rant to  be  issued,  and  placed  it  in  the  bands  of  a  constable,  with  particular 
directions  to  arrest  the  plaintiff,  although  Story,  at  the  time,  pixttested  that  it 
would  not  be  necessary  to  arrest  Mr.  Perry,  but  that,  if  he  could  be  notified 
to  come  up  to  Cuba,  he  would  explain  the  matter.  The  plaintiff  was  arrested 
on  the  warrant  thus  issued,  and,  being  brought  before  the  magistrate,  and 
making  the  statement  which  he  had  formerly  made  to  Story,  the  complaint 
was  withdrawn,  and  tbe  plaintiff  discharged.  These  are  the  facts  which  the 
uncontradicted  evidence,  given  on  the  part  of  the  plaintiff,  tends  to  establish. 
We  think  it  should  have  been  submitted  to  the  jury  to  say  whether  there  was 
probable  cause  for  the  prosecution  instituted  by  the  defendant.  The  rules  of 
law  applicable  to  actions  of  this  character  are  very  simple  and  familiar. 
There  must  be  want  of  probable  cause,  and  malice:  but  if  the  former  is  es- 
tablished, the  latter  may  be  inferred  therefrom.  Murray  v.  Long,  1  Wend. 
140;  Hcai  V.  Suydam,  6  Barb.  83;  Warner  v.  Wyckoff,  9  Him,  178.  In  re- 
spect to  what  constitutes  probable  cause  the  rule  is  well  stated  by  Judge  Patoe 
in  Hall  v.  Suydam,  supra.  He  says:  "Oood  faith,  merely,  is  not  sufOcient 
to 'protect  the  defendant  from  liability.  There  must  be  a  reasonable  ground 
of  suspicion,  supported  by  circumstances  sufilciently  strong  in  themselves  to 
warrant  a  cautious  man  in  the  belief  that  the  plaintiff  was  guilty  of  the  crime 
with  which  he  was  charged,  to  make  out  such  a  probable  cause  as  will  be  a  de- 
fense." These  simple  rules  serve  to  point  out  the  issues  which  should  have 
been  submitted  to  the  jury  in  this  case.  Tbe  exception  to  the  direction  fora 
nonsuit  was  well  taken,  and  tbe  motion  for  a  new  trial  must  be  granted. 

Motion  for  a  new  trial  granted,  with  costs  to  abide  the  event.    All  concur. 
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Board  of  Sitp'ks  of  Erie  County  e.  City  of  Buffalo. 

(Supreme  Couit,  Generoi  Term,  Fifth  Department.    March,  1893.) 

1.  EiairaNT  DoMAjK— Rboovebt  or  Award— Action  at  Law. 

A  common-law  action  will  lie  to  recover  the  amount  of  an  award  made  and  oon- 
firmed  in  proceedings  to  condemn  land  for  purposes  of  a  street.  Sage  v.  City  of 
Brooklyn,  69  N.  Y.  189 ;  JtfcCormiek  v.  Same,  14  N.  E.  Rap.  808, 108  N.  Y.  49 ;  Don- 
neUu  ▼•  Snme,  24  N.  E.  Rep.  17, 121  N.  Y.  9,— followed. 

S.   8Ain— LlVITATIOX— EtTBCT  of  CONFIKMATION. 

The  confirmation  of  an  award  in  condemnation  proceedings  Is  In  nature  of  a  judg- 
ment, and  the  statutorv  limitation  is  therefore  20 years  from  date  thereof.    Sagey. 
City  (if  Brooklyn,  89  ».  Y.  189;  MoCm-miick  v.  Same,  14  N.  E.  Rep.  808,  lOS  M.  Y. 
49 ;  Donnelly  ▼.  Same,  94  N.  B.  Rep.  17, 121  tf.  Y.  9,— followed. 
8.  Saxb— WArvBB  or  Riort  to  Awabd. 

Payment  by  a  landowner  of  an  assessment  for  grading  and  paving  a  street,  after 
•n  award  has  been  made  to  the  owner  for  land  condemned  for  the  purpose  of  such 
street,  is  not  a  waiver  of  the  owner's  right  to  have  payment  of  the  award. 
-4.  Sahb — ^Intrrbst  ok  Award. 

Under  Laws  18T0,  c.  519,  (Buffalo  city  charter,)  tit  8,  i  15,  providing  that  an 
award  for  land  condemned  by  the  city  shall  be  paid  within  one  year  after  its  con- 
firmation by  the  supreme  court,  interest  liegan  to  run  on  the  award  where  the  city 
took  immediate  possession  of  the  land  condemned,  at  the  expiration  of  one  year 
after  the  award  Is  confirmed,  and  not  from  notice  of  demand  required  by  the  char- 
ter to  be  given  to  the  city  before  an  action  can  be  brought  on  the  award.  Donnelly 
V.  CUy  of  Brooklyn,  24  N.  E.  Rep.  17,  121  N.  Y.  9,  distinguished. 

Appeal  from  special  term,  Erie  connty. 

Action  by  the  board  of  supervisors  of  Erie  county  against  the  city  of  Buf< 
ialo  to  recover  amount  of  an  award  conDrmed  by  superior  court  of  BufiFalo, 
with  interest  thereon.  From  the  findings  and  decision  for  pluintiS  at  spe- 
«ial  term,. defendant  appeals.     Affirmed. 

Argued  before  Dwiout,  F.  .!.,  and  Macohbeb  and  Lewis,  JJ. 

Philip  A.  Laing,  for  appellant.    John  Cunneen,  for  respondent. 

DwiGBT,  P.  J.  The  action  was  to  recover  the  amount  of  an  award,  with 
interest,  made  to  tlie  plaintiff  in  proceedings  instituted  by  the  defendant  to 
acquire  title  to  real  estate  belonging  to  the  county  of  Erie,  situated  in  the  city 
of  Buffalo.  The  city  required  the  premises  for  the  extension  of  one  of  its 
most  Important  streets,  and  it  inctiluted  the  necessary  proceedings  in  the  su- 
perior  court  of  Buffalo  to  acquire  the  title  by  condemnation.  In  those  pro- 
ceedings the  award  in  question  was  duly  made  by  commissioners,  and  was 
duly  confirmed  by  the  court  on  the  2d  day  of  October,  1876.  Immediately 
thereupon  the  city  took  possession  of  the  premises,  removed  whatever  struct- 
ures were  upon  tliem,  graded  and  paved  the  surface  for  the  purposes  of  a 
highway,  and  has  ever  since  been  in  exclusive  possession  and  control  of  the 
same  as  a  public  street  of  the  city  of  Buffalo.  The  expenses  of  the  grading 
and  paving  were  assessed  wliolly  upon  the  residue  of  the  plaintiff's  land  from 
which  the  portion  condemned  had  been  taken, — that  bein^;  the  only  land  theii 
abutting  upon  the  extension;  and  the  assessment  (of  $2,700)  was  paid  by  the 
plaintiff.  In  May,  Ib85.  the  defendant  moved,  in  the  superior  court,  to  set 
aside  the  award  in  question  on  the  ground  of  irregularities  in  the  proceed- 
ings leading  up  to  It.  This  application  was  met  by  the  plaintiff  with  an  offer 
to  waive  all  such  irregularities,  and  was  denied  by  the  court.  In  February, 
1886,  the  defendant  gave  notice  of  an  appeal  from  the  last-mentloned  order, 
but  in  the  following  April  withdrew  that  notice,  and  the  appeal  was  dis- 
missed. On  July  27,  1887,  the  plaintiff  gave  notice  of  its  claim  to  the  de- 
fendant, and  demanded  payment  of  the  award  and  interest,  or  a  surrender  of 
the  possession  of  the  premises,  and  on  the  10th  day  of  October  of  the  same 
year  this  action  was  brought;  no  payment  or  offer  of  payment  having  in  the 
mean  time  been  made  to  the  plaintiff,  and  no  assessment  of  benefits  having 
been  made  with  which  to  pay  for  the  premises  appropriated.    The  cases  of 
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8a ge  v.  City  of  BrooTtlyn.  89  N.  Y.  189;  McCormack  v.  Same,  108  Jf.  T. 
49,  14  N.  E.  Rep.  808;  and  Donnelly  v.  Some,  121  N.  Y.  9,  24  N.  E.  Rep. 
17, — furnish  undoubted  authority  for  resorting  to  a  common-law  action  for  the 
recovery  of  the  award,  also  for  the  proposition  that  the  conRrination  of  the 
award  was  in  the  nature  of  a  judgment  of  tlie  superior  court  of  Buffalo,  and 
that  an  action  for  the  recovery  of  the  award  so  confirmed  may  be  brought  ac 
any  time  within  20  years  from  the  entry  of  the  orler  of  confirmation.  We 
find  nothing  in  this  case  which  tak<>s  it  out  of  the  doctrine  of  the  cases  cited. 

The  proposition  that,  by  paying  the  assessment  for  grading  and  paving,  the 
plaintiff  waived  its  right  to  have  payment  of  the  award,  is  not  at  all  tenable. 
It  may,  perhaps,  have  been  entitled  to  liave  the  assessment  offset  against  the 
award,  but  tliere  is  no  principle  upon  which  its  omission  to  claim  such  a  dis* 
position  of  the  matter  can  be  construed  as  a  waiver  or  relinquishment  of  its 
claims  to  the  award  of  $20,000.  The  time  witliin  which  the  award  was  pay- 
able had  not  yet  expired,  and  it  may  well  have  been  supposed  that  the  as- 
sessment of  the  benefits  would  be  made,  and  a  final  adjustment  of  the 
whole  matter  be  reached,  within  that  time.  Tliere  seems  to  us  to  be  no 
evidence  that  would  have  warranted  the  finding  that  the  plaintiff  had  dedi- 
cated  the  premises  to  tlie  use  of  the  public,  nor  that  it  was  estopped  to  claim 
that  the  award  was  unpaid  and  due.  Mere  forbearance  to  press  a  claim  do^ 
not  constitute  laches,  especially  on  the  part  of  a  board  of  public  oflScers,  the 
composition  of  which  may  be  changed  every  year;  and  there  is  no  period  at 
which  the  claim  of  the  plaintiff  would  outlaw,  except  that  prescribed  by  the 
statute  of  limitations. 

The  only  real  question  here,  as  it  seems  to  us,  under  the  authorities  above 
cited,  relates  to  the  time  from  which  interest  is  to  be  computed  on  the  amount 
of  the  award.  The  findings  and  judgment  in  this  case  give  interest  from  a 
date  one  year  subsequent  to  the  order  of  confirmation.  In  the  case  of  Don- 
nelly T.  City  of  Brooklyn,  unpra,  it  was  iield  that  interest  did  not  run  until 
a  formal  demand  of  payment,  or  other  proceeding  on  the  part  of  the  land- 
owner to  Gx  the  period  within  which  damages  were  payable.  But  the  two 
cases  are  distinguished  in  two  very  material  features.  In  the  Brooklyn  Case 
the  statute  did  not  in  any  way  definitely  fix  the  time  when  theaward  was  pay- 
able. In  this  case  the  statute  positively  prescribes  tliat  the  award  shall  be 
paid  within  one  year  after  its  confirmation  by  the  court.  Laws  1870,  c.  519, 
tit.  8,  §  15.  Moreover,  in  the  Cane  of  Donnelly  it  appeared  that  the  claim- 
ant had  remained  all  the  time  down  to  the  commencement  of  his  action  in  the 
occupation  and  use  of  the  condemned  premises,  and  that  no  steps  had  been 
taken  by  the  city  to  obtain  the  possession;  and  the  case  of  Hamersley  v. 
Mayor,  56  N.  Y.  533,  is  cited,  where  Andrews,  J.,  said:  "It  would  require 
very  clear  evidence  of  legislative  intent  to  warrant  such  a  construction  of  the 
statute  as  would  give  the  owner  boih  the  use  of  the  land  and  the  interest  on 
the  purchase  money."  In  this  case,  as  we  have  seen,  the  defendant  took  im- 
^nediate  posse.ssion  of  the  condemned  premises,  and  has  used  and  occupied 
them  for  its  own  purposes  ever  since.  It  is  plain  that  these  facts  take  the 
case  out  of  the  rule  estiiblished  in  the  Brooklyn  Case,  and  that  the  latter  is, 
by  implication,  authority  for  the  rule  applied  by  the  court  below  in  the  judg- 
ment appealed  from.  In  this  ease  the  amount  of  plaintiff's  claim  was  liqui- 
dated by  the  order  confirming  the  award,  and  the  time  at  which  it  was  pay- 
able is  fixed  by  the  statute.  The  provision  of  the  charier  of  Buffalo,  which 
requires  notice  of  demand  before  action  brought,  has  no  effect  upon  the  ques- 
tion of  interest,  and  the  required  notice  was  given  before  the  action  was  com- 
menced. We  do  not  find  that  any  of  the  exceptions  taken  by  the  defendant 
indicate  error  which  affects  the  result.  The  judgment  appeiiled  from  must 
be  atlirmed.    All  concur. 
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SUITB  V.  PENMrrLVAKIA  COAX  OO. 
(Supreme  Couit,  Oeneral  Term,  Fifth  Department.    Jfarch.  1889.) 

L  NBOLtOEilCB — CoNTRIBfTORT  NSGLIOKSCE— QUESTION  FOR  JDRT. 

In  an  action  for  personal  injuries,  it  appeared  that  plaintiff,  mate  of  a  coal  vessel 
which  was  unloading  at  a  wharf,  was  in  the  hold  with  the  workmen,  when  orders 
were  given  preparatory  to  unloosing  the  vessel  from  the  wharf,  and,  as  plaintiff 
was  ascending  a  ladder  under  the  hatchway,  he  was  struck  and  injured  by  a  de- 
scending bucket  used  In  unloading;  that  the  buckets  were  operated  by  an  engineer 
on  the  wharf,  and  a  boy  was  stationed  on  deck  to  signal  the  engineer  when  to  hoist, 
and  to  warn  the  men  in  the  hold  when  a  bucket  was  descending.  Held,  that  the 
jnry  were  properly  instructed  that  the  questions  of  defendant's  negligence  and  of 
plaintiff's  contributory  negligence  depended  on  their  finding  whether  the  unloading 
was  completed  before  the  bucket  which  struck  plaintiff  was  sent  down,  and  whether 
it  was  sent  down  out  of  time,  when  plaintiff  had  a  right  to  assume  that  no  mors 
buckets  were  coming. 
I,  Same— Instbuotions. 

In  such  case  plaintiff's  request  to  charge,  which  required  a  verdict  for  plaintiff 
on  a  finding  of  negligence  on  the  part  of  defendant,  in  disregard  of  the  evidence  of 
contributory  negligence,  was  properly  refused. 

Appeal  from  circuit  court,  Erie  county. 

Action  for  personal  injuries  by  Alpheus  N.  Smith  against  the  Pennsylva- 
Dia  Coal  Company.  From  a  judgment  for  defendant  entered  on  a  verdict  of 
d  jury,  and  an  order  denying  a  motion  for  a  new  trial,  plaintiff  appeals.  Ai- 
firraeid. 

Argued  before  Dwiqht,  P.  J.,  and  Macomber,  J. 

8.  A.  SimotUf  for  appellant.    /.  G.  Mitbum,  for  respondent. 

DwiGHT,  P.  J.  The  action  was  to  recover  damages  for  a  bodily  injury  sus- 
tained by  the  plaintiff,  and  caused,  as  alleged,  by  negligence  of  the  defend- 
ant. The  plaintiff  was  second  mate  of  a  vessel  engaged  in  transporting  coal 
for  the  defendant  from  Buffalo  to  Chicago.  Tlie accident  occnrred  at  the  lat- 
ter place,  wliere  servants  of  the  defendant  were  engaged  in  unloading  coal 
from  the  vessel.  This  was  done  by  means  of  bucketsand  lioisting  machinery 
driven  by  a  steam  engine  on  the  wharf  alongside  of  which  the  vessel  was 
tied.  The  buckets,  when  filled  by  men  in  the  hold,  were  lioisted  through  two 
hatcliways,  one  in  the  main  deck,  and  one  in  the  hurricane  deck,  and  were 
then  run  out,  by  the  same  maclilnery,  to  the  dumping  place,  dumped  auto- 
matically, run  back  empty,  and  lowered  again  to  the  hold.  The  engineer  in 
charge  of  the  hoisting  apparatus  being  unable  to  see  or  hear  from  the  men  in 
the  hold  when  a  bucket  Wiis  filled,  a  boy  was  stationed  at  the  hatchway  on  the 
hurricane  deck,  whose  business  it  was  to  signal  to  the  engineer  when  to  hoist. 
He  was  also  to  see  to  it  that  the  descending  bucket  cleared  the  combing  of  the 
hatchway,  and,  if  be  saw  any  of  the  men  in  the  bold  standing  under  the  bucket 
as  it  went  down,  he  was  accustomed  to  call  out  to  them  to  stand  from  under. 
At  the  time  of  the  accident  the  unloading  of  the  coal  was  nearly  completed, 
and  the  plaintiff  was  In  the  hold  with  some  deck  iiands  for  the  purpose  of 
sweeping  up  the  floor.  At  tliis  time  the  captain  gave  the  order  to  "stand  by 
the  lines"  preparatory  to  unloosing  the  vessel  from  the  wharf,  and  the  plain- 
tiff and  bis  men  started  for  the  main  deck  in  response  to  tlie  order.  There 
was  a  ladder  at  each  side  of  the  hatchway,  which  extended  across  the  main 
deck.  The  buckets  were  lowered  at  the  side  next  the  wharf,  and  most  of  the 
men  went  up  the  ladder  at  the  other  side,  but  the  plaintiff,  apparently  assum- 
ing that  no  more  buckets  were  to  be  lowered,  started  to  go  up  the  ladder, 
which  was  nearly  under  the  fall,  when  he  was  struck  by  a  descending  bucket, 
and  thrown  back  to  the  floor  of  the  hold,  sustaining  the  injury  complained  of. 

The  principal  question  of  fact  submitted  to  the  jury  was  whether  the  un- 
loading of  the  coal  was  completed  before  this  bucket  was  sent  down,  and 
whether  it  was  sent  down  out  of  time,  and  when  the  plaintiff  had  a  right  to 
assume  that  no  more  buckets  were  coming,  and  that  it  was  safe  for  him  to 
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go  np  the  ladder  under  the  fall ;  and  the  jury  was  instructed  that  upon  that 
question  might  depend  their  finding  in  respeut  to  negligence  on  the  part  of  tlie 
plaintiif  as  well  as  of  the  defendant.  The  charge  was,  in  our  judgment, 
very  liberal  to  the  plaintiff,  and  no  exception  was  taken  by  him  to  any  portion 
of  it,  as  at  first  delivered.  But  at  its  close  his  counsel  made  a  request  in  the 
following  language:  "I  ask  your  honor  to  charge  the  jury  that,  if  they  find 
the  defendant  had  habitually  kept  a  person  at  the  hatchway  on  the  hurricane 
deck,  leading  to  the  hold  in  which  the  plaintiff  was  injured,  charged  with  thi* 
duty  of  giving  warning  when  the  bucket  was  to  be  lowered  into  the  hold,  and 
which  person  had  habitually  performed  that  duty,  and  at  the  time  of  the  in- 
jury that  person  was  absent  from  his  post  of  duty,  and  failed  to  give  sucli 
warning  when  the  bucket  which  struck  ttie  plaintiff  was  lowered  upon  him, 
and  that  the  injury  to  the  plaintiff  would  not  have  happened  if  the  usual 
warning  bad  been  given,  then  their  verdict  must  be  for  the  plaintiff.  The 
Court.  I  do  not  thiuk  that  tlie  evidence  in  tliis  case  would  warrant  the  jury 
finding  that  the  boy  was  absent  from  his  place  of  duty.  The  Counsel.  I  will 
take  an  exception  U)  your  refusal  to  charge  and  to  the  charge  as  made.  The 
Court.  The  only  evidence  that  tends  to  show  at  all  that  the  boy  was  not  there 
is  the  evidence  of  the  plaintiff,  as  I  remember  it,  and  he  said  simply  that  as 
he  looked  up  he  did  not  see  him.  The  boy  swears  that  he  waa  there,  and  the 
engineer  swears  that  he  was  there,  and  I  do  not  remember  that  any  one  else 
speaks  upon  the  subject.  Now,  to  have  the  jury  find  thai  the  boy  was  not 
there  simply  because  the  plaintiff  did  not  happen  to  see  him,  when  both  of 
these  witnesses  swear  that  he  was  there,  I  think  they  would  not  be  justided 
in  coming  to  that  conclusion.  The  Counsel.  I  will  except  to  the  refusal  to 
charge  in  the  specific  language  requested  and  to  the  charge  as  given."  The 
exception  cannot  avail  the  plaintiff.  The  proposition  of  law  embraced  in  the 
request  was  too  absolute,  even  if  the  facts  were  to  tte  found  in  accordance 
with  the  hypothesis.  That  proposition  excluded  from  the  consideration  of 
the  jury  the  issue  of  negligence  on  the  part  of  the  plaintiff,  which  was  con- 
cededly  in  the  case,  and  required  a  verdict  in  his  favor  upon  a  finding  only  of 
negligence  on  the  part  of  the  defeudant.  It  would  have  been  error  to  cliarge 
as  requested.  The  remark  of  the  court  to  the  effect  that  the  hypothesis  of 
fact  was  not  warranted  by  the  evidence  was,  we  think,  entirely  justified,  and 
that  a  finding  by  the  jury  tliat  the  boy  was  not  at  his  post  would  have  been 
contrary  to  evidence.  It  is  true  chat  one  witness  besides  the  plaintiff  testified 
that  he  did  not  see  the  boy  at  the  hatchway  at  the  time  the  plaintiff  was  hurt, 
but  he  does  not  testify  that  he  was  in  a  position  to  see  whether  he  was  there 
or  not,  nor  whether  he  looked  to  see;  his  testimony  on  this  point  was  entirely 
immaterial.  But  even  if  it  liad  l>een  otherwise,  and  the  court,  by  inadvert- 
ence, had  failed  to  mention  it,  the  remedy  would  have  been  by  calling  the  at- 
tention of  the  court  to  tlie  testimony,  and  not  by  an  exception  to  the  charge. 
There  is  no  other  exception  in  the  case,  and  there  can  be  no  doubt  that  the 
evidence  fully  sustains  the  verdict  upon  the  questions  submitted  to  the  jury. 
The  judgment  and  order  appealed  from  must  be  affirmed.    So  ordered. 


Palmer  v.  Gould  et  al. 
(Supreme  Court,  Oeneral  Term,  Fifth  Department    March,  1899.) 

SFXOino  Pbrfokmanob— EviDESCB— Principai.  and  Aokm. 

In  an  action  for  the  specific  performance  of  a  contract  to  sell  land,  it  appeared  that 
the  land  was  owned  by  a  brother  and  sister;  that  the  sister  signed  tlie  contract  for 
herself,  and  also  as  the  alleged  attorney  in  fact  of  her  brother,  who  lived  in  CaU- 
fomia;  that  the  brother  had  Instructed  the  sister  to  negotiate  a  sale  of  the  prop- 
erty, but  that  subsequently,  and  about  three  weeks  before  the  contract  woa  Binned, 
he  wrote  to  her  that  he  intended  to  keep  his  share  of  the  property,  and  advised  her 
not  to  dispose  of  her  interest.  On  the  day  the  contract  was  signed  a  power  of  at- 
torney was  drawn  up  and  sent  to  the  brother  to  sign,  bat  it  did  not  mention  the 
contract  nor  the  proposed  conveyance  tn  nlaintiff.    There  was  no  evidence  that  the 
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brother  was  informed  about  the  contract,  except  the  tesMmonT  of  the  stater,  on 
cross-ezaminatioa,  that  she  believed  she  sent  him  her  copy  of  the  contract,  wbiob 
was  signed  by  plaintiff  alone.  Held,  that  the  evidence  would  not  support  a  judg- 
ment against  the  brother  for  specific  performance,  since  it  did  not  appear  ttutt  be 
authorized,  his  sister  to  sign  the  contract  for  him,  or  ratified  her  act 
&  BufE— iNTBKT  or  F^ATiu— Daxaoes. 

Thongh  a  contract  for  the  sale  of  real  estate  contains  a  provision  for  the  i>ayment 
of  Uqnidated  damages  in  case  of  nonperformance,  equity  will  decree  specific  per- 
formance, where  it  is  apparent  that  it  was  the  primary  intentof  the  parties  to  have 
the  contract  performed. 

Appeal  from  special  term,  Monroe  county. 

Action  by  Charles  W.  Palmer  against  Augosta  B.  Gould,  Augustas  C. 
Bowen,  and  Jennie  M.  Bowen  for  the  specific  performance  of  a  contract  to 
convey  land.  Tlie  complaint  was  dismissed  as  to  Jennie  M.  Bowen.  Judg- 
ment  for  plaintifF.  Defendants  appeal.  Affirmed  as  to  Augusta  B.  Gould,, 
and  reversed  as  to  Augustus  C.  Bowen. 

Argued  before  Dwioht,  P.  J.,  and  Macomber  and  Lewis,  J.T. 

Thomas  Raines,  for  appellants.     David  Hays,  for  respondent. 

DwiGHT,  P.  J.  The  action  was  for  the  specific  performance  of  a  contract 
to  convey  land,  which  was  signed,  on  the  part  of  the  vendors,  by  the  defend- 
ant Augusta  B.  Gould,  for  herself,  and  also  in  the  names  of  the  other  two 
defendants,  Augustus  C.  Bowen  and  Jennie  M.  Bowen,  as  their  attorney  in 
fact.  The  land  was  owned  by  Mrs.  Gould  and  Augustus  C.  Bowen,  who 
wore  brother  and  sister,  in  undivided  shares.  Jennie  M.  Bowen  was  the  wife 
of  Augustus  C,  and  had  no  interest  in  the  land  except  her  inchoate  right  uf 
dower.  The  complHlnt  was  dismissed  as  to  her  on  findings  that  Mrs.  Gould 
bad  no  authority  to  sign  the  contract  for  her,  and  that  she  had  never  ratified 
the  act.  The  land  consisted  of  a  tract  of  nearly  50  acres  in  the  city  of 
Kochester,  and  the  price  agreed  to  be  paid  was  the  sum  of  $50,000.  Mrs. 
Gould  lived  in  Rochester,  where  the  contract  was  signed,  while  her  brother 
bad  for  many  years  lived  in  California,  and  was  there  at  the  time  of  the 
negotiation  and  the  signing  of  the  contract.  The  learned  court,  at  special 
term,  decreed  the  specific  performance  of  the  contract  as  against  him  on  find- 
ings both  of  authority  in  his  sister,  at  the  time,. to  sign  for  him,  and  of  sub- 
sequent ratification  of  her  act  by  him.  We  have  found  ourselves  unable  to  reach 
the  conclusion  that  either  of  these  findings  is  fully  sustained  by  the  evidence. 
There  is  evidence  of  deciai-ationsof  Mrs.  Gonid,  made  at  different  times,  mostly 
previous  to  any  negotiations  for  the  sale  to  the  plaintiff,  to  the  effect  that  she 
had  received  authority  by  letter  from  her  brother  to  sell  his  interest  in  the  prop- 
erty with  her  own;  but  all  this  evidence,  being  objected  to,  was  received 
only  as  against  Mrs.  Gould,  and  was,  of  course,  inadmissible  as  against  her 
brother.  The  finding  of  authority  existing  at  the  date  of  tlie  contract,  Feb- 
ruary 25,  1890,  must  rest  upon  expressions  said  to  have  been  contained  in  a 
letter  from  Mr.  liowen  to  his  sister  written  in  Octol}er,  1889,  and  a  letter  in- 
closed therein  addressed  to  one  Beach,  a  real-estate  agent,  who  it  appears 
had  written  to  Bowen  in  regard  to  a  proposed  purchase  of  the  land.  The 
letter  to  Mis.  Gould  is  not  in  evidence,  and  was  not  produced  on  notice  to 
the  defendants,  Mrs.  Gould  testifying  that  she  had  not  preserved  it;  but 
Beacli  testifies  that  she  read  it  to  him  while  he  looked  over  her  shoulder,  and 
he  undertakes  to  quote  a  passage  from  it,  as  follows:  "You  shall  go  on  and 
negotiate  the  sale  of  the  property,  with  a  sufficient  security,  bonus  paid 
down,  and,  when  this  is  done  under  contract,  I  will  come  on  east  and  join 
you  in  a  conveyance.  I  think  you  ought  to  get  $1,000  an  acre,  but  you  have 
my  idea  and  instruction  as  to  what  to  do.  As  you  are  on  the  ground,  you 
know  best,  and  do  the  best  you  can."  Beach  testified  that  h6  was  thereupon 
employed  by  Mrs.  Gould  to  effect  a  sale  of  the  land ;  that  he  did  find  a  pur- 
chaser; and  that  he  then  had  an  action  pending  against  Mrs.  Gould  for  hia 
commissions  as  her  agent  in  the  transaction.    The  letter  to  Beach  is  in  evi> 
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dence,  and  it  contains  these  expressions:  "In  the  first  place  I  have  delegated 
to  my  sister  Mrs.  James  Gould  the  most  of  the  preliminary  arrangements  of 
such  sales  as  might  be  arrived  at,  she  being  joint  in  interest  witli  me.  She, 
being  on  the  spot,  can  negotiate  a  sale,  and  appeal  to  me  for  my  Indorse- 
ment of  the  same."  And  further:  "I  have  given  my  sister  some  of  my 
lending  ideas  in  connection  with  a  sale;  therefore  I  shall  refrain  from  a 
series  of  conditions  to  yon,  as  they  might  be  in  conflict  with  her  views  of 
sales.  I  further  stated  to  her,  in  the  event  of  sale  and  forfeit  money  being 
put  up,  that  I  would  come  there  and  attend  to  the  transfers  with  her."  Mrs. 
Gould  read  the  letter  to  Beach  inclosed  to  her,  as  her  brother  no  doubt  in- 
tended she  should;  and  it  may  perhaps  be  questioned  whether,  in  effect,  the 
two  communications,  taken  to^jether,  were  intended  to  do  more  than  to  au- 
thorize l)er  to  negotiate  with  Beach  for  the  sale  proposed  by  him,  and,  even 
in  respect  to  that,  to  require  her  to  report  the.  proposition  to  him  for  his 
acceptance  before  he  should  bind  himself  toconvey.  But  assuming  that  there 
was,  in  October,  a  general  authority  conferred  upon  Mrs.  Gould  to  sell  her 
brother's  interest  in  the  valuable  property  in  question,  there  is  a  subsequent 
letter  in  evidence  which  must  be  regarded  as  completely  countermanding  any 
such  authority  previously  given.  It  was  written  by  Bowen  to  Mrs.  Gould 
under  date  of  January  17,  1890,  and,  as  the  postmarks  show,  was  mailed  at 
his  home  in  California,  January  20,  and  received  at  Rochester,  February  2, 
1890.  In  it  he  informs  her  that  he  had  just  had  a  conversation  with  a  rel- 
ative who  had  lately  been  at  the  east,  and  he  writes:  "While  in  Itochester, 
Mr.  Gould  made  investigations  of  the  relative  value  of  real  estate,  and  says 
that  we  should  be  foolish  to  take  any  price  which  we  might  have  thought 
was  good  when  I  was  there  six  years  ago.  Therefore,  having  the  right  to 
change  our  own  valuations  upon  our  property,  will  say  to  you  that  I,  for  one, 
shall  keep  what  I  have,  and  advise  you  to  do  the  same,  as  the  land  will  keep 
until  such  a  time  as  I  can  be  with  you."  And  further,  referring  to  some- 
thing bis  sister  had  written  of  her  being  annoyed  by  Beach's  persistence, 
he  writes:  "Do  not  be  annoyed  by  his  plans,  but  just  dismiss  him,  and  rest 
satisfied  to  let  things  remain  as  they  have  been."  This  was  the  last  com- 
munication made  to  Mrs.  Gould  by  her  brother  before  she  signed  the  contract 
in  question.  It  would  seem  that  this  evidence  must  have  been  overlooked 
in  reaching  the  conclusion  that,  at  the  time  of  entering  into  the  contract 
with  the  plaintiff,  Mrs.  Gould  bad  her  brother's  authority  to  sign  it  in  bis 
name. 

The  objection  by  the  plaintiff  that  there  is  no  allegation  nor  finding  of  a  rev- 
ocation of  the  authority  once  given  by  Bowen  to  Mrs.  Gould  is  not  well  taken. 
Issue  was  joined  by  the  defendant  Bowen,  on  the  question  of  authority,  by 
his  denial  that  at  the  time  of  the  execution  of  the  contract  Mrs.  Gould  hall 
authority  to  sign  it  for  him.  That  denial  was  supported  by  the  uncontradicted' 
evidence  furnished  by  the  letter  of  January  17,  1890,  and  the  defendant  ex- 
cepted both  to  an  affirmative  finding  of  the  existence  of  such  authority  at  the 
time  of  the  execution  of  the  contract  and  to  the  refusal  of  the  court  to  flnil 
that  it  did  not  then  exist.  The  conclusion  of  law  of  the  court  at  special  term, 
to  the  effect  that  the  defendant  Bowen  had  ratified  the  act  of  Mrs.  Gould  in 
signing  the  contract  in  his  name,  is  founded  upon  a  finding  of  fact  "that 
on  February  26, 1890,  tlie  defendant  Gould  sent  to  the  defendant  Augr«tus  C. 
Bowen,  at  California,  a  copy  of  said  contract,  with  full  information  concern- 
ing her  execution  of  the  same  in  his  name  as  his  agent;  and  on  the  6th  day 
of  March,  1890.  the  defendant  Bowen  received  the  said  communication  from 
the  defendant  Gould,  and  then  had  full  knowledge  of  the  contents  of  the  said 
contract,  and  of  its  execution  by  the  defendant  Gould,  in  his  name,  as  his 
agent;  and  that  with  such  knowledge  said  defendant  took  no  steps  to  notify 
plaintiff  of  his  dissent  from  the  action  of  the  defendant  Gould  in  his  behalf, 
within  a  reasonable  time  thereafter."    A  very  searching  examination  of  the 
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entire  record  In  this  case  fails  to  disclose  evidence  wtilch,  as  we  think,  is  ade- 
quate to  support  tl]is  finding.  Mr.  Hiram  L.  Barlcer,  of  Rochester,  was  tti^ 
attorney  wtio,  as  tlie  court  finds,  was  employed  and  relied  upon  by  Mrs.  Gould 
to  advise  and  assist  lierin  tlie  negotiation  and  transaction  here  involved.  He, 
too,  has  a  claim  against  Mrs.  Gould  of  91,000  for  iiis  commissions  of  2  per  cen- 
tum on  the  entire  purchase  price  named  in  tlie  contract,  and  lie  was  a  witness 
on  tlie  trial  for  the  plaintifT.  He  testifies  that  he  caused  to  be  made  only  one 
copy  of  the  contract;  tliat  the  original,  signed  by  tlie  plaintifT,  and  by  Mrs. 
Gould  for  all  of  the  defendants,  he  delivered  to  Palmer,  the  plaintiff,  and  the 
typewritten  copy,  signed  by  Palmer  alone,  be  gave  to  Mrs.  Gould  to  keep. 
On  the  sam^  day  that  the  contract  was  drawn  and  signed  he  drew  a  power  of 
attorney,  intended  to  be  executed  by  Augustus  C.  Bowen  and  Jennie  M. 
Bowen,  to  which  was  attached  an  aclcnowledgment  in  blank,  in  due  form  for 
execution  in  the  state  of  California,  empowering  Mm.  Gould  "to  execute,  ac- 
knowledge, and  deliver  a  deed  or  deeds  of  all  real  estate  owned  by  said  Augus- 
tus C.  Bowen  (whether  individually  or  in  common  with  any  other  person)  sit- 
nate  in  the  city  of  Rochester;  *  *  *  also  to  discharge  mortgages,  and 
to  release  from  the  lien  of  any  mortgage  any  part  of  the  premises  therein  de- 
scribed, "  etc.  This  power  of  attorney,  which  makes  no  mention  of  the  con- 
tract already  executed,  nor  of  a  proposed  conveyance  to  the  plaintifT,  with  a 
blank  certificate  for  the  authentication  of  its  acknowledgment  by  the  proper 
ofllcer  in  California,  he  delivered  to  Mrs.  Gould,  with  instructions  to  forward 
it  to  her  brother.  Though  called  four  times  during  the  trial,  to  meet  the  exi- 
gencies of  the  plaintiff's  case,  he  nowhere  testified  that  he  ever  directed  or 
suggested  to  iter  that  she  send  her  brother  a  copy  of.  the  contract,  nor  even 
that  she  inform  him  that  such  or  any  contract  had  already  been  signed,  nor 
that  be  furnished  her  with  any  copy  of  the  contract  to  be  sent  to  him.  Mrs. 
Gould  testifies  that  she  sent  the  power  of  attorney  to  her  brother  the  next 
day,  but  makes  no  mention  in  that  connection  of  having  sent  him  a  copy  of 
the  contract,  or  that  she  Informed  him  that  any  contract  had  been  made.  On 
her  cross-examination, — apparently  in  answer  to  a  direct  question  by  counsel 
for  the  plaintiff, — she  says:  "Mr.  Barker  also  gave  me  a  copy  of  the  contract 
to  send  to  my  brother,  I  believe.  I  believe  I  sent  that  copy  to  my  brother 
with  the  power  of  attorney."  This  is  the  first  and  only  mention  in  the  case 
of  a  copy  of  the  contract  being  sent  to  the  defendant  Bowen,  or  that  one  was 
made  for  that  purpose.  The  evidence  seems  to  us  far  too  indefinite  and  un- 
certain to  serve  as  the  foundation  of  a  finding  that  the  defendant  Bowen, 
with  full  knowledge  of  the  unauthorized  act  of  his  sister,  ratified  that  act  by 
his  silence.  Mr.  Bowen  himself  testifies  that  he  received  the  blank  power  of 
attorney,  but  makes  no  mention  of  the  fact,  nor  is  he  asked  the  question, 
either  on  direct  or  cross  examination,  whetheit  he  received  a  copy  of  tlie  con- 
tract with  it. 

But,  even  if  it  were  to  be  found  upon  this  evidence  that  the  copy  of  the 
contract  furnished  by  the  attorney  to  Mrs.  Gould,  to  keep,  as  he  testifies, 
was  inclosed  by  her  with  the  power  of  attorney  to  Mr.  Bowen,  and  was  re- 
ceived by  him,  it  was  a  copy  which  bore  the  signature  of  Palmer  alone,  and 
did  not  inform  the  defendant  that  his  name  and  that  of  his  wife  had  been  at- 
tached to  the  orl;;inaI.  It  is  true  that,  in  the  heading  of  the  document,  it  is 
described  as  an  agreement  made  and  executed  by  Augusta  B.  Gould,  and  Au- 
gustus C.  Bowen  and  Jennie  M.  Bowen  by  said  Augusta  B.  Gould,  their  at- 
,  torney  in  fact,  parties  of  the  first  part;  but  when  the  paper  itself,  by  the  ab- 
sence of  those  signatures,  indicates  that  it  has  not  in  fact  t>een  so  executed,  a 
person  unfamiliar  with  the  form  and  effect  of  legal  documents,  and  not  in- 
formed of  the  fact  otherwise  than  by  the  paper  itself,  might  well  be  excused 
for  supposing  that  the  contract — in  blank,  so  far  as  the  parties  of  the  first 
part  were  concerned — was  only  a  proposed  contract,  sent  to  him  for  his  ap- 
proval and  consent  to  its  execution,  and  that  the  blank  power  of  attorney 
V.18N.Y.8.Q0.8 — 41 
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which  aoeompanieil  !t  was  intended  to  obtain  his  aathorization  for  such  ex- 
ecution. Tlie  evidence  that  Mr.  Bowen  was  informed  in  any  manner,  or  to 
any  extent,  tliat  Mrs.  Gould  had  violated  his  latest  instructions,  and  assumed 
to  bind  him  by  an  unauthorized  use  of  his  name,  is  quite  insufficient,  we 
think,  to  justify  a  decree  for  specidc  performance,  as  against  him,  of  a  con- 
tract wiiich  disposed  of  950,000  worth  of  property. 

The  case  against  Mrs.  Qould  is  without  embarrassment  from  any  ques- 
tion of  authority;  the  contract  was  signed  by  her  for  herself,  and  in 
her  own  name.  It  was  in  terms  several  as  well  as  joint,  and  the  demand 
and  tender  on  the  part  of  the  plaintiff  covered  a  several  performance  on 
the  part  of  Mrs.  Gould  by  a  conveyance  of  her  undivided  share..  The  chief 
contention  in  behalf  of  Mrs.  Gould  is  based  upon  two  proposed  flnd- 
Ings  of  fact,  both  of  which  were  refused  by  the  court.  One  of  these  was 
to  ilie  effect  that  the  attorney  Barker — although  with  the  knowledge  of  the 
plaintiff  employed  und  relied  upon  by  Mrs.  Gould  to  aid  and  advise  her  in  the 
transaction — was  in  fnct  in  the  employ  of  the  plaintiff,  and  was  acting  for 
him  and  in  his  interest  in  procuring  the  execution  of  the  contract.  The 
other  proposed  finding  was  to  the  effect  that  in  was  understood  between  Mrs. 
Gould  and  the  attorney,  thus  acting  for  and  in  the  interest  of  the 
plaintiff,  that  Mrs.  Gould  consented  to  execute  the  contract  only  upon  the 
ctmdition  that  its  provisions  should  receive  the  consent  and  concurrence  of 
her  brother,  and  that  the  contract  should  be  without  force  or  effect  until  such 
consent  and  concurrence  were  obtained.  It  was  upon  these  proposed  findings 
that  the  conclusion  was  urged  upon  us,  as  upon  the  court  below,  to  the  effect 
that  the  contract  was,  as  to  her,  unfair,  harsh,  and  oppressive,  and  that  its 
specific  enforcement  woiild  ho  inequitable.  A  very  careful  consideration 
of  the  testimony  in  the  case  fails  to  satisfy  us  tliat  the  court  was  in 
error  in  refusing  to  make  the  findings  requested,  or  that  its  actual  findings  in 
this  respect  were  not  supported  by  the  evidence.  The  learned  judge  at 
special  term  had  the  advantage  of  personal  observation  of  the  parties  and  the 
witnesses  testifying  on  these  questions,  and  was  better  able  than  we  are  to 
determine  where  the  truth  lay,  amid  the  numerous  contradictions  of  their  tes- 
timony. We  cannot  disturb  the  findings  of  fact  in  respect  to  the  manner  and 
the  circumstances  of  the  execution  of  the  contract  by  Mrs.  Gould  in  her  own 
behalf. 

The  proposition  that  the  provision  for  the  payment  of  liquidated  damages, 
contained  in-  the  contract,  precludes  the  interposition  of  equity  to  decree 
specific  performance,  and  that  tlie  plaintiff  is  remitted  to  his  action  at  law  to 
recover  his  damages  thus  stipulated,  cannot  be  maintained.  The  cases, 
generally,  cited  in  support  of  it,  are  those  in  which  it  is  held  tliat,  in  an  action 
for  the  collection  of  damages,  equity  will  relieve  against  a  forfeiture  or 
penalty,  as  such,  but  will  enforce  the  payment  of  stipulated  damages;  where- 
as the  unquestionable  rule,  as  between  specific  enforcement  and  award  of 
damages  for  nonperformance,  is  that  where,  from  tlie  covenant  itself  and  the 
surrounding  circumstances,  it  is  apparent  that  the  primary  intent  was  to 
have  the  covenant  performed,  equity  will  enforce  it.  Pluenix  Ins.  Co.  v. 
Continental  Ins.  Co.,  87N.  Y.  400,  and  the  cases  cited.  The  disposition  of  the 
question  does  not  at  all  depend  upon  any  distinction  between  the  terms 
"penalty"  and  "liquidated  damages. "  Whichever  term  is  used,  the  question 
is  whether  the  provision  is  made  us  security  for  the  performance  of  the  con- 
tract or  as  a  substitute  for  performance.  If  the  latter,  the  party  will  be 
denied  his  remedy  in  equity,  and  confined  to  his  recovery  of  damages;  if  the 
former,  equity  will  decree  specific  performance  notwithstanding  such  pro- 
vision. Matcii  Co.  V.  Roeber.  106  N.  Y.  473,  13  N.  E.  Rep.  il9; 
6ray  v.  Crosby,  18  Johns.  219.  So  in  Long  v.  Bowring,  33  Beav.  585,  dam- 
ages were  liquidated,  but  the  master  of  the  rolls  said  the  real  meaning  of  the 
cUuse  was  not  to  give  the  covenantor  the  option  to  perform  or  pay  the  dam- 
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ages,  bat  to  give  to  the  ooTenantee  the  option  to  have  the  covenant  BpeclScally 
enforced,  or,  in  lien  thereof,  to  accept  the  damages  stipulated.  Upon  the 
findings  of  the  trial  court,  we  can  have  no  doubt  that  a  case  was  made  for 
the  eiSorcement  of  the  sped  Be  performance  of  the  several  contract  of  the  de- 
fendant Gould  to  convey  her  undivided  share  of  the  premisee  in  question  to 
the  plaintift.  The  findings  in  respect  to  the  deed  from  Mrs.  Gould  to  her 
brother  are  undoubtedly  supported  by  the  evidence,  and  the  Judgment  setting 
aside  that  deed  was  properly  directed.  The  views  we  have  taken  of  the  vari- 
ous questions  in  the  case  lead  to  the  conclusion  that  the  judgment  as  to  the 
defendant  Mrs.  Gould  should  be  affirmed,  with  costs;  that  as  to  the  defendant 
Augustus  0.  Bowen  it  should  be  afflrmed  in  respect  only  to  setting  aside  the 
deed  of  Mrs.  Gould  to  him,  and  in  all  other  respects  reversed,  and  a  new  trial 
granted  as  to  bim,  with  the  costs  of  this  appeal  to  abide  the  final  award  of 
costs.    All  concur. 


Pi:;  I'LE  v.  Dold. 
ISttjireme  Court,  Omural  Term,  Fifth  Department.    Hsrcta,  1803.) 

OLBOMABOABtMS— ISTIilT  TO  SBLL  AS  DaIBT  PKODUOT— ImTBUOTIOH. 

Laws  1885,  c.  188, 1 8,  as  amended  by  Laws  1886,  o.  577,  provides  that  "no  peraOB 
shall  manufacture,  mix,  or  compound  with  or  add  to  natural  milk,  oream,  or  butter 
any  animal  fats,  or  animal  or  vegetable  oils:  nor  shall  he  make  or  manufacture  any 
oleaginons  substance  not  produced  from  milk  or  oream,  with  intent  to  sell  the  same 
for  butter  or  cheese  made  from  anadulterated  milk  or  oream,  or  have  the  same  la 
his  possession,  or  offer  the  same  for  sale,  with  such  intent;  nor  shall  any  artiole  or 
substance  or  compound  so  made  or  produced  be  sold,  intentionally  or  otherwise,  aa 
and  for  butter  or  cheese,  the  product  of  the  dairy. "  Held  that,  in  order  to  prove  a 
violation  of  snob  statute,  it  was  not  sufflolent  to  show  ttiat  defendant  had  manu- 
factured oleomargarine  by  mixing  animal  fata  with  natural  milk,  eto.,  but  the  in- 
tent to  sell  the  oleomargarine  so  manufactured  as  the  product  of  unikdulterated 
milk  or  oream  must  also  appear. 

Appeal  from  circuit  court,  Erie  county. 

Action  by  the  people  of  the  state  of  New  York  against  Jacob  Dold  to  re- 
cover a  penalty  for  tlie  violation  of  the  law  to  prevent  deception  in  the'  mao- 
Qiacture  and  sale  of  dairy  products.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.    Reversed. 

Argued  before  Dwioht,  F.  J.,  and  Maoomber  and  Lewis,  J  J. 

Adelhert  Moot,  for  appellant.    A.  C.  Oalkint,  tot  respondent.    . 

Lewis.  J.  This  action  was  brought  for  the  recovery  of  a  penalty  of  9500, 
under  sections  8  and  19  of  chapter  183  of  the  Laws  of  1886,  as  amended 
by  chapter  577  of  the  Laws  of  1886.  Section  8,  so  far  as  la  necessary  to  the 
present  inquiry,  is  as  follows:  "No  person  shall  manufacture,  mix,  or  com- 
pound with  or  add  to  natural  milk,  cream,  or  butter  any  animal  fats,  or  ani- 
mal or  vegetable  oils;  nor  shall  be  make  or  manufacture  any  oleaginous  sul)- 
stance  not  produced  from  milk  or  cream,  with  Intent  to  sell  the  same  for  but- 
ter or  cheese  made  from  unadulterated  milk  or  cream,  or  have  the  same  in  bis 
possession,  or  offer  the  same  for  sale,  with  such  intent;  nor  shsll  any  article 
or  substance  or  compound  so  made  or  produced  be  sold,  intentionally  or  other- 
wise, as  and  for  butter  or  cheese,  the  product  of  the  dairy."  Then  follows  a 
clause  prohibiting  tlie  using  of  coloring  matter  in  the  manufacture  of  butter- 
ine  or  oleomargarine.  This  section  makes  a  violation  of  its  provisions  a  mis- 
demeanor, to  be  punished  by  a  fine  of  not  less  than  9100  nor  more  than 
91,000.  Section  19  provides  a  penalty  of  S500  for  the  violation  of  the  pro- 
visions of  section  8,  to  be  recovered,  with  costs,  in  any  court  of  the  state  hav- 
ing jurisdiction  thereof,  in  a  case  to  be  proeecuted  by  the  dairy  commissioner 
in  the  name  of  the  people  of  the  state.  The  complaint  in  one  and  the 
same  connt  charges  that  the  defendant  violated  section  8,  in  that  he  did  man- 
ufacture, mix.  and  compound  with  and  add  to  natural  milk,  cream,  and  but- 
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ter  certain  animal  fats  and  animal  and  vegetable  oils,  and  did  make  and 
manufacture  a  certain  oleaginous  substance,  not  produced' from  millc  and 
cream,  with  intent  to  sell  the  same  for  butter  made  from  unadulterated  milk 
or  cream,  and  did  have  the  same  in  his  possession,  and  offered  the  same  for 
sale,  with  such  intent.  Then  follows  a  clause  charging  that  be  had  in  his 
possession  bulterine  or  oleomargarine,  which  was  colored  with  annatto  or 
other  coloring  matter.  The  evidence  tended  to  show  that  the  defendant  did 
manufacture  butterlne  or  oleomargarine  bj  mixing  animal  fats  and  animal 
and  vegetable  oils  with  natural  milk,  cream,  and  butter;  but  failed  to  show 
that  be  did  so  with  the  intent  to  sell  the  same  for  butter  made  from  unadul- 
terated  milk  or  cream.  There  was  no  evidence  which  would  warrant  a 
verdict  against  Mr.  Dold  on  the  tlieory'that  be  made  this  oleomargarine  or 
butterioe,  or  offered  it  for  sale,  or  intended  to  sell  It,  as  an  article  made  from 
unadulterated  milk  or  cream.  The  court  charged  the  jury  that,  if  they  found 
from  the  evidence  that  the  defendant  did  manufacture,  mix,  or  compound 
with  or  add  to  natural  milk,  cream,  or  butter  any  animal  fats  or  animal  or 
vegetable  oils,  he  was  liable  for  the  penalty.  The  defendant's  counsel  ex- 
cepted to  this  part  of  the  charge,  because  it  left  out  of  view  the  intent  to  sell 
the  same  for  butter  or  cheese,  and  thereupon  requested  the  court  to  charge 
the  jury  that,  unless  they  found  that  the  defendant  mixed  or  compounded 
natural  milk,  cream,  or  butter  with  animal  fats  or  animal  or  vegetable  oils  or 
oleaginous  substances  not  produced  from  milk  or  cream,  with  the  intent  to 
sell  the  same  for  butter  or  cheese,  they  cannot  find  in  favor  of  the  plaintiff, 
so  far  as  this  part  of  the  case  ia  concerned.  The  court  declined  so  to  charge, 
and  the  defendant  duly  excepted. 

The  question  is  therefore  distinctly  and  clearly  presented:  Did  the  defend- 
ant incur  the  penalty  by  mixing  these  substances,  as  stated,  without  any  in- 
tention of  selling  the  product  for  butter,  but  intending  to  sell  it  for  just  what 
it  was, — oleomargarine  or  butterine?  The  undisputed  evidence  was  that  in 
the  manufacture  of  oleomargarine  or  butterine  the  use  of  milk  or  cream  is 
indispensable.  Without  the  use  of  milk  or  cream  the  compound  would  not 
be  oleomargarine  or  butterine.  In  the  case  ot  People  v.  Marx,  99  N.  Y.  377, 
2  N.  £;  Bep.  29,  the  defendant  was  convicted  of  the  violation  of  the  sixtli 
section  of  chapter  202  of  the  Laws  of  1884,  which  provides  that  "no  person 
shall  manufacture  out  of  oleaginous  substiinces,  or  any  compound  of  the  same, 
other  than. produced  from  unadnlterated  milk,  or  of  cream  from  the  same, 
any  article  designed  to  take  the  place  of  butter  or  cheese  produced  from  pure, 
unadulterated  milk,  or  cream  of  the  same,  or  shall  sell  or  offer  for  sale  the 
same  as  an  article  of  food."  Judge  Hapallo,  in  bis  opinion,  says:  "It  ap< 
pears  to  us  quite  clear  tliat  the  object  and  effect  of  the  enactment  under  con- 
sideration were  not  to  supplement  existing  provisions  against  fraud  and  de- 
ception by  means  of  imitations  of  dairy  butter,  but  to  take  a  further  and 
bolder  step  by  absolutely  prohibiting  the  manufacture  or  sale  of  any  article 
which  could  be  used  as  a  substitute  for  it,  however  openly  and  fairly  the  char- 
acter of  the  substitute  might  be  avowed  and  published,  to  drive  the  substituted 
article  from  the  market,  and  protect  those  engaged  in  the  manufacture  of 
dairy  products  against  the  competition  of  cheaper  substances,  capable  of  being 
applied  to  the  same  uses  as  articles  of  food."  The  act,  so  far  as  it  attempted 
to  accomplish  that,  was  held  to  be  void,  as  violative  ot  the  provisions  of  the 
constitution  securing  freedom  to  all  persons  to  follow  any  lawful  pursuit  not 
injurious  to  the  community.  After  the  argument  of  that  case  in  the  court  of 
appeals,  but  before  the  decision  was  announced,  chapter  183  of  the  Laws  ot 

1885  was  passed,  containing  the  section  under  review.     The  amendment  of 

1886  does  not  affecf  the  question  before  us.  If  the  construction  given  to  this 
section  by  the  trial  court — that  the  mixing  of  animal  fat  or  oils  with  milk  or 
cream  is  prohibited  without  reference  to  an  intent  to  sell  the  product  for  but- 
ter— be  correct,  then  it  seems  to  logically  follow  that  the  legislature  has  by 
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this  act  accomplished  the  very  thing  which  the  court  of  appeals  held  in  Peo- 
ple V.  Marx,  eupra,  could  not  be  done  by  act  of  the  legislature.  The  act  of 
1884  sought  to  prohibit  the  manufacture  or  sale  of  oleomargarine  as  a  substi- 
tute for  butter,  and  was  held  to  be  void.  Tiie  net  uf  1885  prohibits  its  man- 
ufacture for  any  purpose,  unless  section  8  permits  it  to  lie  manufactured  if  the 
manufacturer  intends  to  sell  it  for  just  what  it  is.  In  the  case  of  People  t. 
Arensberg,  reported  in  105  N.  Y.  123,  11  N.  £.  Bep.  277,  being  an  appeal 
from  a  judgment  of  conviction  of  the  defendant  for  violating  the  same  act, 
.ludge  Bafallo  says:  "The  statutory  prohibition  is  aimed  at  a  deaigntHl  and 
intentional  imitation  of  dairy  butter,  in  manufacturing  the  new  product,  and 
not  at  a  resemblance  in  qualities,  inherent  in  the  articles  themselves,  and 
common  to  both."  ^ 

While  it  appears  from  the  record  that  the  use  of  cream  or  milk  does  impart 
to  the  compound  a  butter  taste,  and  in  a  slight  degree  gives  the  substance  the 
yellow  hue  of  genuine  bntter,  but,  as  suggested,  if  the  cream  or  milk  be  not 
used,  the  product  is  not  oleomargarine,  and  would  not  answer  the  purpose  for 
which  it  is  manufactured,  to  wit,  a  cheap  substitute  for  butter,  it  was  con- 
cededly  williin  the  power  of  the  legislature  to  prohiWt  the  mixing  of  the  in- 
gredients mentioned  in  the  section  with  the  intent  to  sell  the  product  as  or 
for  butter.  But  as  it  was  not  within  the  province  of  the  legislature  to  pro- 
liibit  its  manufacture  altogetlier,  it  must  be  held,  to  give  it  any  force  or  ef- 
fect, that  the  clause,  "with  intent  to  sell  the  same  for  butter,"  applies  to  that 
part  of  the  section  prohibiting  tlie  mixing  of  the  animal  or  vegetable  oils  or 
animal  fata  with  natural  milk,  cream,  or  butter.  It  follows  that  it  was  errw 
in  the  court  to  charge  that  the  intent  to  sell  was  not  necessary  to  constitute  a 
violation  of  that  part  of  the  section.  The  complaint,  as  we  have  seen,  also 
charged  the  defendant  with  having  In  his  possession  oleomargarine  colored 
with  annatto  or  other  coloring  matter,  and  there  was  evidence  tending  to  sus- 
liiin  this  allegation  of  the  complaint;  yet,  as  the  court  submitted  to  tlie  jury 
tlie  question  whether  the  defendant  was  guilty  of  violating  the  provisions  of 
tlie  section  first  referred  to,  as  well  as  the  question  of  the  useof  coloring  mat- 
ter, we  cannot  know  whether  the  jury  found  against  the  defendant  for  mix- 
ing the  compound  or  for  using  coloring  matter.  Becanse  of  the  error  in  the 
charge  of  the  court  that  the  intent  to  sell  was  not  necessary  to  constitute  a 
violiition  of  the  section,  a  new  trial  should  be  granted,  with  costs  to  abide  the 
event.    All  concur. 


Hennino  et  al.  v,  Bennett  et  at. 
(Supreme  Court,  Oeneral  Term,  Fifth  Department.    Karch,  1SB9.) 

BlFAJtlAIt  RiGBTS— SUSDBN  CHANOB  IN  CoCBSB  Of  BTKBAK. 

Where  a'creelc,  in  a  time  of  freshet,  breaks  through  a  narrow  neck  of  land,  and 
afterwards  continues  to  flow  through  the  new  channel,  separating  the  neok  from 
the  tract  to  which  it  originally  bSonged,  such  separation  is  not  caused  hy  the 
"wear  of  the  creek, "  within  the  meaning  of  a  deed  which  conveyed  to  plaintiff  the 
tract  of  which  such  neck  was  apart,  "less  the  wear  of  the  creek. " 

Appeal  from  special  term,  Erie  county. 

Ejectment  by  Charles  W.  Henning  and  another  against  Seymour  Bennett 
and  another.     From  a  judgment  for  plaintiffs,  defendants  appeal.    Affirmed. 
Argued  before  Dwiqht.  F.  J.,  and  Macomber  and  Lewis,  J  J. 
Spencer  Clinton,  for  appellants.    B.  L.  Parker,  for  respondents. 

Lewis.  J.  This  is  an  action  of  ejectmegt,  brought  to  recover  possession  of 
parcels  of  land  situated  in  the  county  of  Erie.  The  plaintiffs  and  the  defend- 
ant John  Huglies  were  owners  of  adjoining  lots  of  land,  located  partly  in  the 
city  of  Buffalo  and  an  adjoining  town.  Tiie  defendant  Bennett  was  a  tenant 
of  Hughes,  and  did  not  answer.  The  titles  came  from  the  same  source, — the 
Ogden  Land  Company.    The  plainliflb'  land  was  known  and  distinguished 
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on  a  map  and  survey  of  the  "village  tract,"  so  called,  made  by  Mr.  James 
Sperry,  as  "Lot  37."  The  plaintiffs'  lot  in  the  various  conveyances  was  de- 
scribed as  containing  24.70  acres,  "leas  the  wear  of  the  creek."  The  south- 
westerly boundary  of  the  plaintiffs'  lot,  as  laid  out  upon  Sperry's  map,  was 
known  as  "Cazenovia  Creek,"  as  originally  surveyed,  and  this  line  is  de- 
scribed as  beginning  at  the  northwest  corner  of  the  lot,  and  thence  up  the 
creek  a  number  of  courses  and  distances  mentioned,  and  which  appeared  upon 
the  map  as  running  along  the  margin  of  the  stream.  The  defendant  was  the 
owner  of  lots  270  and  271,  upon  said  map  designated  as  lying  upon  the  oppo- 
site side  of  the  creek  from  the  plaintiffs'  land.  The  land  of  the  parties  is 
low.  Cazenovia  creek,  in  an  ordinary  state  of  water,  is  sluggisli,  but  is  sub- 
ject to  ^vere  floods  in  times  of  freshet.  The  general  course  of  the  creek  in 
passing  tlirongh  the  lands  of  the  parties  ran  in  a  northwesterly  direction, 
liut  at  a  point  in  its  course  through  the  lands  of  the  parties  it  made  a 
sudden  detour  for  a  distance  of  some  400  feet  soutlierly  from  its  general 
course,  and  then  returned  northerly  about  tlie  same  distance  to  a  point  op- 
posite the  place  of  its  departure,  and  from  thence  flowed  along  in  the 
general  line  of  the  stream,  leaving  a  part  of  the  plaintiffs'  lot — a  long,  narrow 
strip  of  land — extending  up  into  this  bend  of  the  stream.  In  the  year  lb59, 
at  a  time  of  a  great  freshet,  the  waters  of  the  stream  broke  over  and  across 
the  neck  of  this  narrow  strip  mentioned,  and  formed  a  channel  through  tha 
neck,  and  thereafter,  instead  of  making  the  detour  mentioned,  the  waters 
flowed  alung  the  general  couree  of  the  stream  across  the  neck  of  this  strip 
of  land,  and  thereby  separated  this  piece  of  land  from  the  main  body  of  the 
plaintifis'  lot;  and  hence  arose  one  of  the  questions  presented  by  this  appeal, 
each  of  the  parties  claiming  this  strip  of  land;  it  being  the  contention  of  the 
defendant  that  it  was  lost  to  the  plaintiffs'  by  the  "wear  of  the  creek;"  the 
plaintiffs'  contending  that  the  true  meaning  of  the  phrase  "wear  of  the  creek" 
had  reference  to  the  gradual  and  inperceptible  changes  in  the  banks  of  the 
creek,  by  which  the  soil  is  taken  from  one  side  of  the  stream  and  deposited 
upon  the  other,  and  not  to  a  sudden  and  violent  change  in  the  course  of  the 
stream  by  floods.  The  plaintiffs'  theory  of  the  case  was  adopted  by  the  trial 
court,  and,  we  think,  correctly.  We  think  the  use  of  the  phrase  "wear  of 
the  creek"  bad  reference  to  the  gradual  alteration  of  the  course  of  the  stream, 
and  not  to  a  violent  and  sudden  change  of  its  course,  as  was  affected  in  this 
case.  The  western  boundary  of  the  plaintiffs'  lot,  being  upon  the  creek,  and 
following  courses  and  distances,  carried  the  western  line  to  the  center  of  the 
creek.  The  findings  of  the  trial  court  were  sustained  by  the  evidence.  The 
exceptions  of  the  defendant  have  been  examined,  and  we  And  nothing  in  them 
justifying  a  reversal  of  the  judgment.  The  judgment  should  be  affirmed. 
All  concur. 


EiEFER  V.  Obans  Tbunk  Bt.  Co.  of  Canada. 
(Supreme  Court,  General  Term,  Fifth  Department.    Uarcb,  1893-) 

DBFOSITION— EXTBMSION  OF  TlHB  OF  TaKINO. 

Before  a  oommissloii  to  take  depositions  on  behalf  of  plaintiff  was  executed  de- 
fendant procured  a  stay  order  by  whicb  all  proceeding's  In  the  action  were  stayed 
until  the  expiration  of  the  time  fixed  for  taking  the  depositions.  Immediately 
after  the  stay  was  removed  plaintiff  applied  to  defendant  for  a  stipulation  extend- 
ing the  time  for  the  commissioner  to  malie  his  report,  which  was  refused.  Plaintiff 
then  moved  for  an  order  extending  the  time,  and  at  the  hearing  of  the  motion  de- 
fendant showed  no  reason  why  the  commission  should  not  be  executed.  Held,  that 
plaintiff,  not  being  guilty  of  laches,-  was  entitled  to  an  extension,  and  it  was  error 
for  the  court  to  enforce,  as  a  condition,  the  payment  by  plaintiff  of  money  whioh 
,  plaintiff  had  theretofore  been  ordered  to  pay  to  defendant  as  a  condition  of  opening 
a  default  in  the  action,  whioh  payment  as  a  condition  of  opening  the  default  the 
court  had  afterwards  held  to  have  been  waived  by  defendant. 

Appeal  from  special  term,  Erie  couuty. 
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Action  by  Maty  Eiefer,  as  adininistnttrix  of  Joseph  Kiefer,  deceased, 
against  the  Grand  Trunk  Uailway  Company  of  Canada  to  recoverdatUHges  for 
the  negligent  killing  of  plaintifiF's  intestate.  From  so  much  of  an  order  of  the 
special  term  as  impoeed  terms  on  plaintiff  as  condition  of  extending  time 
for  the  execution  of  an  open  commission  to  take  evidence,  plaidtiS  appeals. 
Reversed. 

For  former  reports,  see  8  N.  Y.  Supp.  230;  24  N.  E.  Kep.  1101;  IS  N.  T. 
Supp.  860. 

Argued  before  Dwioht,  P.  J.,  and  Macombeb  and  Lewis,  JJ. 

/.  W.  RtuseU,  for  appellant.    George  F.  Brownell,  for  respondent.* 

Lewis,  J.  This  action  was  commenced  in  January,  1884,  to  recover  for  the 
negligent  killing  of  the  plaintiff's  intestate.  On  January  31,  1890,  on  mo- 
tion of  the  plaintiff,  an  order  was  made  that  an  open  commission  issue  to 
Walter  S.  Jenkins,  of  Buffalo,  authorizing  him  to  examine  witnesses  to  be 
produced  on  the  part  of  the  plaintiff,  and  any  witnesses  that  might  be  pro- 
duced on  the  part  of  the  deft^ndant;  on  or  before  the  7th  day  of  April,  1890, 
in  the  city  of  Toronto,  Can.  On  March  22,  1890,  the  attorneys  entered  into 
a  written  stipulation  extending  the  time  within  which  the  commissioner  was 
directed  to  execute  the  commission  to  September  20,  1890,  and  an  order  was 
duly  entered  on  March  24,  1890,  so  extentling  the  time.  From  July  8.  1890, 
down  to  October  28,  1891,  the  proceedings  in  the  action  were  stayed  by 
various  orders  obtained  by  the  defendant,  witli  the  exception  of  intervals  of 
a  very  few  days.  Shortly  after  October  23,  1891,  the  plaintiff's  attorney  ap- 
plied to  the  defendant's  attorney  for  a  stipulation  extending  the  time  within 
which  the  commissioner  might  make  bis  report.  The  defendant's  attorney 
requested  the  plaintiff  to  wait  a  few  days  for  a  final  acswer  to  the  request, 
and  on  November  16,  1891,  the  defendant  was  again  requested  to  make  a 
stipulation  for  the  taking  of  the  testimony,  which  request  was  declined,  and 
thereupon  this  motion  was  made  for  the  order  appealed  from.  The  special  term 
granted  the  order  extending  the  tiine  to  take  the  testimony  to  and  including 
January  25, 1892,  upon  condition,  however,  that  the  plaintiff  pay  to  the  defend- 
ant's attorney,  within  10  days  from  the  entry  of  the  ordt-r,  $107.72,  together 
with  interest  thereon  from' December  15,  1887,  and  also  $10  motion  costs. 
These  sums  had  been  theretofore  directed  to  be  paid  by  an  order  of  the  Erie 
special  term,  May  14,  1890,  as  a  condition  of  opening  a  default  taken  by  the 
defendant  dismissing  the  plaintiff's  complaint.  Tlie  plaintiff  never  complied 
with  the  order  of  May  14,  1890.  so  far  as  the  actual  payment  of  tlie  sums  of 
money  named  was  concerned.  But  it  was  held  by  this  court,  in  the  decision  of  an 
appeal  from  an  order  made  in  the  action  after  the  order  of  May  14, 1890,  that  the 
payment  of  tliese  sums  as  a  condition  of  opening  the  default  iiad  been  waived 
by  the  defendant,  and  that  the  plaintiff  was  relieved  from  a  compliance  with 
that  part  of  the  first  order.  The  question  presented  by  this  appeal  is  whetlier 
the  terms  upon  which  the  order  was  granted  were  proper.  The  order-  grant- 
ing the-open  commission,  we  must  assume,  was  proper,  and  while  it  appears 
that  the  plaintiff  allowed  considerable  time  to  elapse  after  the  granting  of 
the  order  without  taking  the  testimony,  before  the  expiration  of  the  time  the 
defendant  stipulated  to  extend  it  to  September  20th  following.  The  plaintiff's 
attorney  was  not  thereafter  guilty  of  laches,  for  he  took  steps  looking^  to  the 
taking  of  the  testimony  as  soon  as  the  stay  was  removed.  The  date  origi- 
nally fixed  as  the  limit  for  the  taking  of  tlie  testimony  having  passed,  it  be- 
came necessary  to  tix  another  day.  Section  897,  Code  Civil Froc.  No  reason 
was  shown  by  the  defendant  at  the  hearing  of  the  motion  why  the  commis- 
ioD  should  not  be  executed,  and  to  that  end  another  date  fixeS  for  the  taking 
of  the  testimony,  and  there  would  seem  to  be  no  reason  for  imposing  any 
terms  as  a  condition  of  granting  the  order  appealed  from.  It  certainly  was 
not  proper  for  the  court  to  impose  sucli  onerous  conditions  on  granting  the 
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order.  The  stay  orders  mentioned  were  orders  staying  all  proceedings  in 
the  action,  and  prevented  tlie  taking  of  the  testimony  during  the  life  of  the 
orders.  The  plaintiff  Is  indebted  to  the  defendant  in  the  sums  flxed  as  con- 
ditions for  the  granting  of  the  order,  but  that  furnishes  no  reason  for  requir- 
ing their  payment  as  a  condition  for  granting  the  order  appealed  from.  The 
order  should  be  reversed,  with  $10  costs  and  disbursements  of  the  appeaL 
All  concur. 


,  Butts  v.  Fillhobb. 

(Supreme  Court,  Oeneral  Term,  FVth  Department    March,  18BS.) 

tfKW  Tbial— Mattbb  o»  Rioht— Rkcovert  of  Land. 

A  plaintUT  who,  ioBtead  of  proceeding  in  ejectment,  seeks  to  get  possession  of 
land  by  an  action,  tried  before  a  judge  In  equity  without  a  jury,  to  have  a  deed 
conveying  real  estate  adjudged  null  and  void,  thereby  waives  any  right  to  relief 
under  Code  Civil  Froc.  { 1525,  which  provides  for  a  new  trial  in  actions  to  recover 
the  possession  of  real  property  on  payment  of  the  costs  of  the  action. 

Appeal  from  special  term,  Monroe  county. 

Action  by  Simon  Butts  against  Addison  B.  Fillmore  to  set  aside  a  convey- 
ance of  land.  From  a  judgment  for  defendant  of  the  trial  court,  equity 
term,  and  from  an  order  of  special  term  denying  his  motion  for  new  trial, 
plaintiff  appeals.     Affirmed. 

Argued  before  DwiOHT,  P.  J.,  and  Macombrr  and  Lewis,  JJ. 

John  Desmond,  for  appellant.    George  D.  Forsyth,  for  respondent. 

Lewis,  J.  The  action  was  brought  to  set  aside  a  deed  of  conveyance 
from  Christian  Butts,  deceased,  to  the  defendant,  of  20  acres  of  land  in 
the  town  of  Greece,  Monroe  county,  N.  Y.,  on  the  ground  that  the  convey- 
ance was  obtiiined  by  undue  influence,  and  on  the  further  ground  that  the 
grantor  was.  at  the  time  he  executed  the  deed,  so  infirna  in  mind  as  not  to  be 
cempetent  to  make  the  deed.  The  plaintiff  claimed  in  his  complaint  to  be  the 
owner  of  the  premises  as  a  devisee  under  the  will  of  Mr.  Fillmore,  and  de- 
manded judgment  that  the  deed  to  the  defendant  be  adjudged  void  and  of  no 
effect,  and  awarding  the  possession  of  the  land  to  him,  with  damages  for  the 
withholding  thereof  from  him  by  the  defendant,  and  for  such  other  or  further 
relief  as  to  the  court  shall  seem  just.  The  action  was  tried  at  a  Monroe 
equity  term,  and  upon  abundant  evidence  to  sustain  the  findings  the  trial 
court  found  against  the  plaintiff  upon  ail  the  issues  presented  by  the  plead- 
ings, and  directed  judgment  against  plaintiff  for  the  costs  of  the  action. 
Judgment  was  entered,  the  plaintiff  paid  the  defendant's  costs,  and  there- 
upon moved  the  court  for  a  new  trial  under  section  1525  of  the  Code  of  Civil 
Procedure,  which  provides  for  a  new  trial  in  actions  to  recover  the  possession 
of  real  property  upon  payment  of  the  costs  of  the  action.  The  motion  was 
denied.    The  plaintiff  appealed  to  this  court. 

The  purpose  of  the  action,  as  we  have  seen,  was  to  obtain  the  judgment 
of  the  court  adjudging  the  deed  executed  by  the  deceased  to  the  defendant 
null  and  void  fur  the  reasons  above  stated,  and  for  the  possession  of  the 
premises.  The  plaintiff's  right  to  the  possession  of  the  land  depended  upon 
the  result  of  his  efforts  to  have  the  deed  adjudged  to  be  void.  Failing  in 
that,  he  had  no  cause  of  action  against  the  delendunt.  Hecould  have  brought 
his  action,  if  he  had  so  desired,  in  the  form  of  ejectment,  but  he  elected  tq 
so  frame  his  complaint  as  to  make  it  an  equity  action.  It  was  tried,  by  his 
consent,  at  an  equity  term,  before  the  court  without  a  jury.  Having  selected 
that  court  as  the  proper  tribunal  to  adjudicate  upon  his  cause,  he  must  be 
held  to  have  waiired  any  riglit  to  relief  under  tbe  provisions  of  the  Code  re- 
lating to  new  trials  in  actions  for  the  recovery  of  the  possession  of  real  prop- 
erty. Shumway  v.  Shumioay,  42  N.  Y.  148.  The  judgment  and  order  ap- 
pealed from  should  be  affirmed,  with  costs.    AH  concur. 
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BlBHINGHAM  V.  BOCHESTBB  CiTT  ft  B.  B.  GO. 

(SuTpreme  Court,  General  Term,  Fifth  Department.    Haroh,  ISOSl) 

1.   BtRIET  BAn.KOADB— StaTI  BbISOB— APPASBXT  DxVEOTS— DiBIOTINa  VXKDIOT. 

Where  it  was  shown  conclasiTely  by  evidence  wholly  unconlroverted  that  • 
street  railroad  company  laid  Its  tracks  upon  and  across  a  bridge  constructed  and 
maintained  by  the  state,  and  that  plaintiff  was  injured  while  a  passenger  in  one  of 
Its  cars  by  the  falling  of  balance  weights  used  in  elevating  and  lowering  the  bridge, 
which  were  suspended  by  a  defective  spplianoe,  whose  imperfection  could  have 
been  easily  discovered  by  the  manufacturer,  and  there  was  no  evidence  that  de- 
fendant had  ever  inspected  the  briiige,  the  court  properly  directed  a  verdict  for 
plaintiff. 
&  HzcEssrvB  Damaobs— FsBsoiTAL  Ikjukibs. 

In  an  action  for  personal  injuries  sustained  by  a  healthy  child  U  years  old,  a  ver- 
dict for  $8,500  will  not  be  disturbed  as  excessive,  where  it  appeared  that  she  waa 
rendered  senseless  for  24  hours,  her  face  was  badly  cut,  her  sight  affected,  and  her 
shoulder  rendered  sore;  that  20  months  after  the  accident  she  was  nervous  and 
sleepless,  and  did  not  have  a  good  appetite;  and  that  the  effects  of  the  injury 
might  oontinne  a  considerable  time. 

Appeal  from  circuit  court,  Monroe  countj. 

Action  by  Mary  Birmingham,  by  John  C.  Birmingham,  guardian  ad  litem, 
against  tlie  Itoctiester  City  &  Brighton  Bailroad  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.    Affirmed. 

For  order  granting  a  new  trial  on  exceptions  heard  at  general  term  in  the 
first  instance,  see  14  N.  Y.  Supp.  13. 

Argued  before  Dwiqht,  P.  J.,  and  Macombeb  and  Lewis,  JJ. 

CtMrles  J.  Bissell,  for  appellant.    /.  <£  Q.  Van  Voorhees,  for  respondent. 

Lewis,  J.  Tlie  defendant  is  a  common  carrier  of  passengers  (^crating  a 
street  railroad  in  tlie  city  of  Rochester.  One  of  its  routes  is  along  West  Main 
street  and  across  tlie  Erie  ciina],  which  is  crossed  by  means  of  a  lift  bridge, 
which  is  elevated  by  means  of  hydraulic  power  to  allow  canal  boats  to  pass. 
This  bridge  was  constructed  and  maintained  by  the  state.  On  the  4tb  day 
of  October,  1889,  the  plaintiff  was  a  passenger  on  one  of  the  defendant's 
cars  upon  West  Main  street,  and  while  the  car  was  crossing  the  aforesaid 
bridge  she  was  injured  by  being  struclc  upon  the  head  and  shoulders  by  s 
heavy  piece  of  pig  iron  which  fell  from  the  upper  part  of  the  bridge,  passing 
through  the  roof  of  the  car,  the  piece  of  iron  weighing  some  80  pounds.  It 
fell  with  other  pieces  from  an  iron  trough,  which  was  suspended  over  the 
railroad  track.  The  pieces  of  Iron  had  been  placed  in  the  trough  for  the 
purpose  of  being  used  as  balance  weights  in  elevating  and  lowering  the 
bridge.  The  trough  was  supported  by  stirrups  attached  to  an  iron  cable,  and 
the  accident  was  caused  by  the  giving  way  of  an  imperfect  welding  in  one  of 
these  stirrups,  which  allowed  one  end  of  the  trough  to  drop  and  the  pig  iron 
to  slide  out  of  the  trough  upon  the  car.  This  case  was  before  tliis  court  at  a 
prior  term  upon  a  motion  fur  a  new  trial  upon  exceptions,  directed  to  be  heard 
at  the  general  term  in  the  first  instance,  after  a  nonsuit  of  the  plaintiff,  and 
the  facts  of  the  case  are  fully  and  clearly  stated  In  the  opinion  of  Justice 
DwiGHT,  reported  in  14  N.  Y.  Supp.  13.  A  new  trial  was  granted,  and  upon 
the  retrial,  at  the  close  of  the  evidence,  the  court  intimated  that  it  would  sub- 
mit  no  question  of  fact  to  the  jury  except  the  question  of  damages.  The  de- 
fendant's counsel  thereupon  asked  to  have  submitted  to  tlie  jury  the  question 
as  to  whether  the  omission  upon  the  part  of  the  defendant,  under  the  circum- 
stances of  the  case,  to  discover  the  defect  in  the  bridge,  was  negligence  on  the 
part  of  the  defendant,  and  whether  it  was  negligence  for  the  defendant  to 
continue  to  drive  its  cars  across  the  bridge,  with  such  knowledge  as  they  did 
have  of  the  manner  of  its  consttuction.  Tlie  court  denied  the  defendant's  re- 
quest, and  decided  tliat  it  would  submit  no  questions  of  fact  to  the  jury  ex- 
cept the  question  of  daiuages.    The  defendant's  counsel  duly  excepted  to  the 
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refusal  of  the  court  to  submit  the  questions  so  requested,  and  excepted  to  the 
ruling  of  the  court  tiiat  it  would  submit  no  question  of  fact  except  the  ques- 
tion of  damages.  Flaintlfl's  injuries  were  concededty  attributiible  to  a  de- 
fective appliance,  called  upon  the  trial  a  "stirrup"  or  "saddle,"  which  formed 
a  part  of  the  bridge  over  which  the  plaintiff  was  riding  in  the  defendant's 
car,  as  a  passenger,  at  the  time  she  received  her  injuries.  It  was  established 
upon  the  trial  that  the  stirrup  was  imperfectly  welded  when  it  was  made.  It 
was  proven  that  the  defect  could  have  been  easily  discovered  by  the  manu- 
facturer if  he  had  subjected  the  stirrup  to  a  well-known  test.  This  evidence 
was  wholly  uncontroverted.  The  bridge  had  been  adopted  and  used  by  the 
defendant  in  its  business  as  a  means  of  transporting  passengers.  It  was  de- 
cided by  this  court  in  14  N.  Y.  Supp.,  supra,  "that  the  defendant  was  charge- 
able with  all  of  the  defects  of  the  structure, — whether  original,  or  resulting 
from  wear  and  tear,  whether  latent  or  patent, — to  the  same  extent  as  if  it  bad 
been  constructed  by  tbe  defendant  itself,  or  owned  and  controlled  by  it." 
That  tbe  carrier  of  passengers  contracts  not  only  for  his  own  skill  and  care 
in  the  conduct  of  the  business,  but  for  the  skill  and  care  of  all  those  who 
have  made  or  furnished  any  of  the  instrumentalities  or  appliances  by  means 
of  which  the  business  is  conducted."  This  branch  of  the  plaintiff's  case  was 
so  clearly  and  conclusively  proven,  and  there  being  no  evidence  or  circum- 
stances which  tended  to  disprove  the  defendant's  negligence,  had  the  question 
been  submitted  to  the  jury,  that  they  could  not  reasonably  have  found  for  the 
defendant.  The  record  contains  no  evidence  that  the  defendant  ever  in- 
spected the  bridge  during  the  two  years  or  more  it  used  it  prior  to  the  acci- 
dent. The  court  may  withdraw  a  case  from  the  jury  altogether,  and  direct  a 
verdict  for  the  plaintiff  or  defendant,  as  the  case  may  be,  when  the  undis- 
puted evidence  4s  so  conclusive  that  the  court  would  be  compelled  to  set 
aside  a  verdict  returned  in  opposition  to  it.  Itailroad  Co.  t.  Conterse,  139 
U.  S.  469,  II  Sup.  Ct.  Itep.  569;  Dtoight  v.  Insurance  Co.,  103  N.  Y.  843, 
8  N.  £.  liep.  654.  If  it  is  proper  to  take  all  the  questions  of  fact  from  the 
jury  in  a  case  where  the  evidence  is  uncontroverted,  it  is  proper  to  refuse  to 
submit  a  single  question  to  them  where  it  is  established  by  the  evidence  be- 
yond controversy.  It  was  so  held  in  the  case  of  Railroad  Co.  v.  Converse,  su- 
pra. Had  the  questions  which  the  defendant  asked  to  have  submitted  to 
tbe  jury  been  submitted  and  found  in  its  favor,  the  result  of  the  trial  would 
have  been  tbe  same,  for  the  defendant's  negligence  consisted  not  necessarily 
in  its  failure  to  inspect  the  bridge,  but  in  its  use  with  an  original  imperfec- 
tion, which  imperfection  was  the  cause  of  the  accident.  We  agree  with  tlie 
ruling  of  the  trial  court  that  tbe  only  question  for  the  jury  was  the  question 
of  damages. 

The  defendant  contends  that  the  verdict  of  $3,500  was  excessive,  and  that 
a  new  trial  should  be  granted  for  that  reason.  Plaintiff,  when  she  received 
her  injuries,  was  about  14  years  of  age.  She  was  so  severely  injured  that 
she  was  carried  home  senseless.  Her  mother  testifies  that  she  did  not  re- 
cover her  senses  for  24  hours,  and  only  partially  then ;  that  she  complained  of 
soreness  in  her  slioulder,  and  in  her  back ;  that  her  face  was  red  and  badly  cut: 
that  she  remained  in  bed  for  two  weeks;  that  her  sight  was  affected;  that 
she  was  nervous  and  sleepless;  that  before  the  accident  she  was  healthy  and 
slept  well,  and  was  not  nervous.  Plaintiff  testilled  that  she  suffered  much 
pain;  that  she  had  ever  since  the  accident  (a  period  of  20  months)  suffered 
from  dizziness  and  headache;  that  she  was  sleepless  nights;  that  her  ability 
to  study  had  been  affected;  that  she  could  not  study  at  niglit;  that  at  times 
she  was  not  able  to  see,  and  had  not  been  able  to  go  to  school  steadily  since 
her  injury.  The  physician  who  attended  her  testified  that  she  suffered  at 
first  from  nervousness;  that  her  appetite  was  npt  good;  and  (hat  she  lacked 
nutrition,  and  was  pale  and  weak;  and  that  the  effects  of  the  injtiry  might 
continue  for  a  considerable  time.    But  be  cuuld  not  say  tiutt  tlie  inj.iri'-s 
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would  be  permanent.  The  amount  awarded  the  plaintiff  was,  in  our  judg- 
ment, large.  The  question  of  damages  was  one  peculiarly  for  the  determina- 
tion of  the  jury.  The  jury  in  this  case  were  aided  in  determining  the  extent 
of  plaintiff's  Injuries  by  seeing  her  at  the  trial.  The  trial  justice,  after  hear- 
ing the  testimony,  and  seeing  the  plaintiff,  decided  that  the  verdict  was  not 
excessive.  We  do  not  therefore  feel  justiQed  in  disturbing  the  verdict  on  the 
.ground  that  it  is  excessive.  It  follows  tliat  the  judguient  and  order  appealed 
from  should  be  affirmed.     All  concur. 


Lathrop  0.  Lathrop  et  aZ. 
(Supreme  Court,  Oenerdl  Term,  FIJV^  Department.    March,  1893.) 

1.   CONBTRVOTION  OF  WlIJ/— ESTATB  IS  TRUST. 

Testatrix,  after  disposing  of  certain  personalty,  bequeathed  to  ber  executors  the 
remainder  of  her  personal  property  for  the  purpose  of  pEkvlng  debts,  etc,  "and  to 
fulfill  the  trusts  contained  herein. "  She  next  devised  to  H.  and  C,  "as  tenants  in 
common,  share  and  share  alike, "  certain  land,  and  by  a  subsequent  clause  named 
H.  and  A.  as  executors,  and  gave  them  "power  to  sell  and  convey,  mortgage  or 
lease,  said  real  estate,  at  their  option,  for  the  best  interests  "  of  the  estate.  "When- 
ever a  sale  and  conveyance  shall  be  made  of  said  premises, "  A.  was  to  be  paid  tSOO 
cat  of  the  proceeds,  and  H.  and  C.  were  to  receive  the  residue,  "share  and  share 
alike;  also  all  personal  property  not  herein  bequeathed. "  Then  followed  this  pro- 
Vision:  "This  restriction  and  direction  I  do  wish  observed  as  to  C.'s  portion;  that 
is,  that  It  be  safely  Invested  for  her  by  my  executors,  and  paid  to  or  for  her,  as  to 
interest,  when  collected,  from  year  to  year,  and  the  principal  paid  in  installments, 
as  tbey  shall  deem  proper  and  for  ber  best  interests. "  The  executors  were  consti- 
tuted trustees  as  to  her  ''share  of  such  proceeds. "  Held,  that  C.  took  an  undivided 
one  half  of  the  real  estate  in  fee  simple,  with  the  right  to  the  rents  and  possession, 
Bobject  to  the  power  of  sale  given  the  executors ;  that,  npon  the  exercise  of  said 

gower,  ber  share  of  the  proceeds  was  to  be  held  by  the  executors  in  trust,  to  pay 
er  the  interest  thereon,  and  such  portion  of  the  proceeds  as,  in  their  judgment, 
she  may  need;  and  that  the  proceeds  of  the  personalty  bequeathed  to  her  were  also 
to  be  held  upon  a  like  trust. 
-9.  Bamk— Tbstambntart  Powkk. 

The  power  contained  in  said  wlU  was  authorized  by  1  Rev.  8t  p.  783,  ft  74,  77, 
which  deflne  powers,  and  section  08,  which  provides  that  "a  general  power  is  in 
trust  when  any  person  or  class  of  persons  other  than  the  grantee  of  such  power  is 
designated  as  entitled  to  the  proceeds  or  any  portion  of  the  proceeds  or  other  bene- 
fits to  result  from  the  alienation  of  the  lands  according  to  the  power. " 

Appeal  from  special  term,  Monroe  county. 

Action  by  Clarissa  C.  Lathrop  against  Helen  C.  Lathrop  and  others  to  con- 
strue the  will  of  Jemima  W.  Lathrop.  deceased.  From  a  judgment  adjudging 
certain  bequests  and  devises  to  plaintiff  to  be  held  in  trust  for  her  benefit, 
plaintiff  appeals.     Affirmed. 

Argued  i)efore  Dwiqht,  P.  J.,  and  Macohber  and  Lewis,  JJ. 

Bhuart  it  Sutherland,  for  appellant.    John  F.  Kinney,  for  respondents. 

Lewis,  J.  The  purpose  of  this  action  is  to  obtain  a  construction  of  the  will 
of  Jemima  W.  Lathrop,  who  was  the  mother  of  the  parties  to  the  action. 
The  will  was  probated  by  the  surrogate  of  Monroe  county,  July  28,  1890. 
The  testatrix,  by  the  second  and  third  clauses  of  her  will,  disposes  of  some 
articles  of  personal  property.  The  controversy  is  over  the  fourth,  fifth,  and 
sixth  clauses  of  the  will.  The  muterial  part  of  these  clauses  is  as  fol- 
lows: "Fourth.  All  moneys  in  bank  and  other  personal  property  belong- 
ing to  me  not  bequeathed  by  the  foregoing  second  and  third  provisions 
of  this  will,  I  give  unto  my  executors  hereinafter  named  as  such,  for  the  pur- 
pose of  the  payment  by  them  of  debts  and  funeral  expenses,  and  to  fulfill  the 
trusts  contained  herein.  Fifth.  I  give  and  devise  unto  my  daughters  Helen 
and  Clara,  as  tenants  in  common,  share  and  share  alike,  the  premises  known 
as  *  No.  68, '  upon  the  east  side  of  Jones  street,  in  Hochester,  to  include  all 
buildings  thereon  and  fixtures.  In  every  way  they  are  to  become  equal 
-owners,  and  to  maintain  all  repairs  and  improvements,  and  each  to  Lave  and 
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receive  one  half  of  the  rents,  issues,  and  profits  thererrom.  and  to  oontribate 
in  tbe  sami;  ratio  to  all  taxes  thereon.  W'henever  a  sale  and  conveyance  sliall 
be  made  of  said  premises,  and  tlie  purchase  price  realized  to  my  two  said 
daughters,  I  give  from  the  said  moneys  five  hundred  dollars  to  my  daugliter 
Anne,  should  she  be  then  living.  My  wish  is  that  no  sale  of  said  premises 
be  made  until  after  eighteen  months  from  my  decease,  and  no  conveyance 
thereof  shall  be  made  earlier  than  said  period,  unless  my  daughters  Anne 
and  Helen  concur  in  writing,  and  deem  the  same  feasible,  not  only,  but  for 
the  best  interest  therein  under  this  last  will.  Sixth.  I  hereby  nominate, 
constitute,  and  appoint  my  daughters  Helen  and  Anne  the  executors  of  this, 
my  last  will  and  testament,  and  I  do  give  them,  or  to  the  survivor  of  them, 
the  power  to  sell  and  convey,  mortgage  or  lease,  said  real  estate,  at  their  option, 
for  tbe  best  interests  of  my  estate.  From  the  proceeds  of  such  sale,  if  neces- 
sary, they  shall  pay  any  balance  of  debts  or  funeral  expenses  not  susceptible 
of  being  paid  from  my  general  personal  estate  not  liereinbefore  bequeathed. 
After  deducting  said  S500  charged  on  said  real  estate  in  favor  of  Anne,  the 
said  Helen  and  Clara  shall  receive  the  remaining  proceeds,  share  and  share 
alike;  also  all  personal  property  not  herein  bequeatlied.  This  restriction  and 
direction  1  do  wish  observed  as  to  Clara's  portion;  that  is,  that  it  be  safely 
invested  for  her  by  my  executors,  and  paid  to  or  for  her,  as  to  interest,  when 
eollected,  from  year  to  year,  and  the  principal  paid  in  installments,  as  they 
shall  deem  proper  and  for  her  beat  interests.  For  this  last-defined  purpose 
I  constitute  Helen  and  Anne  as  trustees  as  relates  to  Clara's  said  share  of 
such  proceeds."  The  testatrix  died  seised  o(  the  house  and  lot  mentioned  in 
thewill,  worth,  over  and  above  the  incnrabrance  thereon,  $2,500.  She  left  a 
personal  estate  amounting  to  about  S2,000  over  all  her  debts  and  expenses  of 
administration. 

Plaintiff's  contention  is  that  there  is  no  trust  created  by  the  will  over  her 
share  of  the  personal  estate,  and  that  she  is  the  absolute  owner  in  fee  simple 
of  one  undivided  one-balf  share  of  the  real  estate,  subject  only  to  the  lien  of 
the  mortgage,  and  to  the  naked  power  of  sale  given  by  the  will  to  the  defend- 
ant  executors;  and  that  no  trust  is  created  by  the  will  over  her  share  In  the 
proceeds  of  tbe  sale  of  the  real  estate,  if  a  sale  be  made;  but  that  she  will  be 
entitled  immediately  upon  the  sale  of  the  premises  to  her  full  share  in  the 
proceeds  thereof.  The  chief  difficulty  in  construing  this  will  arises  from  an 
inapt  and  somewhat  careless  use  of  words,  and  an  unfortunate  arrangement 
of  some  of  its  sentences  and  clausfs.  It  is  our  duty  to  endeavor  to  ascertain  ' 
the  meaning  and  wishes  of  tlie  testatrix,  and  give  such  construction  to  her 
will  as  will  carry  out  her  wishes,  if  possible.  "If  the  plain  and  definite  pur- 
poses of  a  will  are  endangered  by  inapt  or  inaccurate  modes  of  expression, 
and  we  are  sure  we  know  what  the  testatrix  meant,  we  have  the  right,  and 
it  is  our  duty,  to  subordin:ite  the  language  to  the  intention.  In  such  a  csise 
the  court  may  reject  words,  supply  them,  or  transpose  them,  to  get  at  the  cor- 
rect meaning."  PhilUppis  v.  Davies,  92  N.  Y.  199.  It  is  apparent  that  it  was 
tl)e  wish  of  the  testatrix  that  her  daugliter  Clara  should  have  one-half  of  her 
estate,  after  payment  of  her  debts  and  funeral  expenses,  tbe  expenses  of  ad- 
ministration, and  the  bequest  of  3500  to  Anne,  which  is  made  by  the  will  a 
charge  upon  the  real  estate.  For  some  reason  satisfactory  to  herself  she  did 
not  wisli  to  give  Clara  power  over  the  corpus  of  the  estate.  There  is  a  clear 
devise  in  fee  to  Helen  and  Clara  of  the  real  estate,  each  to  have  one  half  of 
the  rents  and  profits,  and  to  contribute  equally  to  tlie  payment  of  taxes;  but 
this  devise  is  made  subject  to  a  power  of  sale,  mortgage,  or  lease,  which  is 
given  to  the  executors,  to  be  exercised,  at  their  option,  for  the  best  interests 
of  the  estate.  Unt^l  such  time  as  the  executors  shall  exercise  their  power  of 
sale,  Clara  is  to  receive  one  half  of  the  rents,  etc.,  of  the  real  estate.  This 
right  in  Clara  to  receive  one  half  of  tlie  rents  and  interests  is  not  inconsistent 
with  tbe  main  purpose  uf  the  will,  which  is  that  she  shall  not  be  at  liberty  to 
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dispose  of  the  principal.  In  giving  construction  to  tlie  part  of  tlie  will  relat- 
ing to  the  personalty,  no  embiirrassment  arises  on  account  of  the  statute  of 
uses  and  trusts,  for  the  statute  has  no  application  to  that  class  of  property. 
Cutting  v.  Cutting,  86  N.  Y.  546. 

Does  the  will  create  a  trust  in  the  executors  In  the  personal  property?  As 
yre  have  seen,  by  the  fourth  clause  of  the  will  all  moneys  In  bank,  or  other 
personal  property  not  specifically  bequeathed,  she  gave  to  her  executors  for 
the  purpose  of  payment  of  debts  and  funeral  expenses,  "and  to  fulfill  the 
trusts  contained  herein."  Then  follow  the  fifth  and  sixth  clauses,  disposing 
of  the  fee  of  the  land,  and  giving  a  power  of  sale  to  the  defendants.  She 
then  says,  "Helen  and  Clara  shall  receive  the  remaining  proceeds,  share  and 
share  alike,"  referring  obviously  to  what  remains  from  sale  of  the  real  estate; 
and  then  adds,  "Also  all  personal  property  not  herein  bequeathed."  But 
the  next  subdivision  states:  "This  restriction  and  direction  I  do  wish  ot)' 
served  as  to  Clara's  portion:  that  is,  that  it  be  safely  invested  for  her  by  my 
executors,  and  paid  to  or  for  her,  as  tu  interest,  when  collected,  from  year  to  * 
year,  and  the  principal  paid  in  installments,  as  they  shall  deem  proper  :ind 
for  her  best  interests.  For  this  last-defined  purpose  I  constitute  Helen  and 
Anne  as  trustees  as  relates  to  Clara's  said  share  of  such  proceeds."  We 
think  the  testatrix  intended  by  the  use  of  the  word  "portion"  to  include  the 
proceeds  of  both  the  personal  estate  and  real  estate.  If,  however,  she  used 
it  in  a  restricted  sense,  and  intended  thereby  to  refer  simply  to  her  portion 
of  the  personalty,  as  distinguished  from  the  proceeds  of  the  sale  of  the  land, 
rending  the  fourth  clause  in  connection  with  this  subdivision,  it  must  be 
held,  we  think,  that  she  intended  to  create  a  triist  in  the  personalty.  The 
testatrix,  in  language  that  cannot  be  misunderstood,  makes  Helen  and  Anne 
trustees  of  Clara's  portion  of  the  proceeds  of  the  sale  of  the  real  estate,  as 
will  be  seen  at  the  close  of  the  sixth  clause.  We  agree  with  the  learned 
counsel  for  the  appellant  that  their  client  took,  by  the  will,  the  fee  to  the  un- 
divided half  of  the  real  estate,  with  the  rights  to  the  rents  and  the  possession 
thereof,  incumbered,  however,  by  the  power  given  to  the  executors  to  sell, 
mortgage,  or  lease  the  same;  and  when  they  shall  exercise  the  power  of  sale, 
and  pay  the  $500  legacy  to  Anne,  they  become  trustees  of  the  balance  of  the 
proceeds;  and  thereafter  Clara,  instead  of  receiving  the  rents  and  profits  of  the 
real  estate,  will  be  entitled  to  the  interest,  from  year  to  year,  received  from 
her  portion  of  the  proceeds  of  this  real  estate,  as  well  as  the  interest  on  the 
investments  of  the  persomilty,  with  such  portions  of  the  principal  as,  in  the 
judgment  of  the  trustees,  she  may  need  from  time  to  time. 

The  power  of  sale  given  the  executors  by  the  will  is  autborfeed  by  sec- 
tions 74,  77,  and  94  of  the  articles  of  the  Revised  Statutes  relating  to  powers.' 
Section  74  provides:  "A  power  is  an  authority  to  do  some  act  in  relation  to 
lands,  or  the  creation  of  estates  therein,  or  of  charges  thereon,  which  the 
owner  granting  or  reserving  such  power  might  himself  lawfully  perform." 
Section  77:  "A  power  is  general  where  it  authorizes  the  alienation  in  fee  by 
means  of  a  conveyance  •  •  •  to  any  alienee  whatever."  Section  94:  "A 
general  power  is  in  trust  when  any  person  or  class  of  persons  other  than 
the  grantee  of  such  power  is  designated  as  entitled  to  the  proceeds,  or  any 
portion  of  the  proceeds,  or  other  benefits  to  result  from  the  alienation  of  the 
lands  according  to  the  power. "  "A  trust  to  sell  lands,  and  divide  the  proceeds 
among  the  cestuts  que  truatent  as  beneficiary  owners,  and  not  as  creditors,  is 
void  as  a  trust,  bat  is  valid  as  a  power  in  trust. "  Seldtn  v.  Vermilyea,  1 
Barb.  56.  Our  conclusions  are  that  the  defendants  are  by  the  will  given  the 
power  to  sell  the  real  estate,  and  are  made  trustees  of  the  proceeds  remaining 
after  paying  the  devise  of  $5U0  to  Anne,  and  that  they  are  made  trustees  of 
the  personalty;  and  this  leads  to  an  aflBrmance  of  the  judgment.  Judgment 
affirmed.    All  concar. 

>1  Bev.  8t  pp.  78S,  78i. 
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TxoejJi  m  rel.  Mbakdi  et  al..  Excise  Com'ra,  v,  Eouan  et  al. 

(Supreme  Court,  General  Term,  First  Department.    February  18, 1893.) 

1.  Ihtozioatihs  Liquobs— Lioxiris— Bond. 

Where  the  commissioners  of  ezoise,  who  are  by  statute  clothed  with  discretionary 
power  In  issuing  licenses  to  sell  intoxicating  liquors,  exact,  as  a  condition  precedent 
to  granting  a  license,  a  bond  running  to  the  state,  and  the  applicant  executes  the 
bond,  it  is  a  good  common-law  bond.  If  there  was  no  statutory  authority  for  requir- 
ing it,  and  may  be  enforced  if  its  conditions  are  broken,  van  Brdht,  F.  J.,  dis- 
senting. 

IL  Samb— Action  on  Bond— Br  Whom  Brought. 

Under  Laws  1867,  c  628,  i  S4,  declaring  that,  whenever  a  breach  of  the  condition 
of  a  bond  given  upon  the  granting  of  a  license  shall  happen,  it  shall  be  the  dnty  of 
the  commissioners  of  excise,  the  supervisor  of  the  town,  mayor  of  the  city,  or  trus- 
tees of  the  village  in  which  the  person  incurring  the  penalty  shall  reside,  to  prose- 
cute the  same  and  recover  the  penalty  therefor,  the  commissioners  of  excise  can, 
in  the  name  of  the  people,  maintain  an  aotion  for  the  breach  of  a  oondition  of  a  bond 
given  them  by  a  sadoon  keeper,  and  running  to  the  state. 

&  Same— Objtbotion  to  Cafaoitt  to  Sub— UaMUiuiBiL 

In  an  action  by  the  commissioners  of  excise,  in  the  name  of  the  state,  for  breach 
of  the  conditions  of  a  bond  given  them  by  a  saloon  keeper,  defendants  cannot,  on 
demurrer,  object  that  plaintifTB  have  not  legal  capacity  to  sne,  where  want  of  ca- 
pacity does  not  appear  on  the  face  of  the  oomplaint;  since  Code  Civil  Froo.  {  488, 
declares  that  defendant  may  demur  to  the  complaint  when  it  appears  on  the  face 
thereof,  among  other  things,  that  plaintiff  has  not  legal  capacity  to  sue,  and  sec- 
tion 498  declares  that,  where  any  of  the  matters  enumerated  in  section  488  as 
grounds  of  demurrer  do  not  appear  on  the  face  of  the  complaint,  the  objection  may 
be  taken  by  answer. 

4>  Same— PowBR  to  Requibb  Bom)  vbom  SaiiOON  Kxbpbk. 

Laws  18.57,  c.  628,  (relating  to  Intoxicating  liquors,)  i  4,  gave  the  board  of  excise 

Sower  to  fix  the  conditions  before  granting  ucenses.  Section  6  provided  that 
censes  should  not  be  granted  to  sell  liquor  to  be  drunk  on  the  premises,  unless  a 
person  proposed  to  keep  an  inn,  tavern,  or  hotel,  and  section  7  provided  that  no 
such  license  should  be  granted  until  the  applicant  should  give  a  bond  conditioned 
that  he  would  not  suffer  his  place  to  be  disorderly.  These  provisions  are  still  in 
force.  Laws  1886,  c.  496,  amendatory  of  the  law  for  granting  "  saloon "  licenses, 
power  to  grant  which  was  first  given  by  Act  1870,  c.  175,  provided  that,  "if  all 
other  requirements  have  been  complied  with, "  the  board  should  have  power  to  grant 
licenses  U>  sell,  etc.  Helti,  that  though  no  mention  of  a  bond,  as  a  condition  pre- 
cedent of  granting  a  license,  is  mentioned  in  any  of  the  acts  since  that  of  1857, 
which  latter  act  does  not  refer  to  saloon  licenses,  yet  since,  construing  all  the  pro- 
visions of  the  excise  law  together,  it  seems  that  it  was  not  the  intention  of  the  leg- 
islature to  relieve  saloon  keepers  from  giving  bond,  while  it  Imposed  it  on  innkeep- 
ers, the  commissioners  of  excise  may  require  saloon  keepers  to  give  bond.  Vak 
Bruxt,  p.  J.,  dissenting. 

&  Same— Bi^ACH  or  BoNn — "Disobderx.t"  Premtsbs. 

Belling  liquor  in  a  saloon  to  a  minor,  contrary  to  law,  makes  the  place  "disor- 
derly, "  witldn  the  meaning  of  a  bond  conditioned  that  the  applicant  will  not  suffer 
his  place  to  1>e  disorderly,  since  the  word  must  be  given  its  ordinary  meaning,  and 
not  the  meaning  as  defined  by  the  Penal  Code,  and  since,  according  to  lexicograph- 
ers, to  violate  the  law  is  to  be  disorderly. 

6.  Bamb — ^Action  on  Bond — Doublb  Penaltt. 

In  an  acUon  on  a  bond  given  by  a  saloon  keeper  on  the  issnanc*  to  him  of  a  license, 
for  breach  of  a  condition  therein  by  making  an  illegal  sale,  defendant  can  not  object 
that  the  statute,  independent  oftbebond,  prescribes  a  specific  penalty  for  such  sale, 
since  a  recovery  can  be  had  on  the  bond,  notwithstanding  a  recovery  of  the  pen- 
alty. 

Appeal  from  special  term.  New  York  county. 

Action  by  the  people,  on  the  relation  of  Alexander  Meakim  and  others,  as 
the  board  of  commissiunerB  of  excise  of  the  city  and  county  of  New  York, 
against  Max  Ecktnan  and  others,  for  breach  of  a  bond.  Defendants  appeal 
from  an  interlocutory  judgment  entered  upon  an  order  overrnling  a  demurrer 
to  the  complaint.     Affirmed. 

Argued  before  Van  Biiui<T,  P.  J.,  and  Lawbknce  and  O'Brien,  JJ. 

&nggenheimer  it  Untermyer,  {Moses  Weinman,  of  counsel,)  for  appellants. 
Edward  Biovyne,  for  respuuUents. 
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O'Brien.  J.  The  oomplaSnt  In  this  action  is  based  upon  an  alleged  bieaeb 
vt  the  condition  of  a  bond  given  by  the  defendants  to  the  people  of  the  state 
of  New  Yorlc  upon  the  issuance  to  the  defendant  Eckman  of  a  license  to  sell 
strong  and  spirituous  liquors  upon  premises.  The  bond  is  in  the  su  m  of  $230, 
and  the  condition  reads:  "That  if,  during  the  time  for  which  the  said  license 
shall  be  granted,  he  shall  not  suffer  his  place  to  be  disorderly,  nor  suffer  any 
gambling,  or  keep  a  gambling  table  of  any  description,  witliin  tlie  premises 
so  kept  by  him,  or  in  any  outhouse,  yard,  or  garden  belonging  thereto,  nor 
suffer  said  premises  to  be  used  for  immoral  or  unlawful  purposes,  and  that  if 
during  the  time  for  which  the  tindei-signed  shall  be  licensed  he  shall  keep  and 
observe  the  provisions  of  the  acts  of  the  legislature  knuwn  ns  ■  Chapter  628  of 
the  Laws  of  1857,'  and  supplementary  thereto,  and  amendatory  thereof,  then 
this  obligation  shall  be  void,  otherwise  to  remain  in  full  force  and  effect. " 
A  violation  of  the  condition  of  the  bond  is  charged  against  Eckman,  in  this: 
that  on  a  day  specified  he  sold,  and  permitted  his  agent  and  servant  to  sell, 
strong  and  spirituous  liquors  to  a  minor  under  the  age  of  14  years.  The  de- 
murrer admits  tlie  facts,  and  therefore  the  three  questions  of  law  arising  upon 
this  appeal  open  for  discussion  are:  First,  as  to  the  plaintiffs'  right  tu  main- 
tain-this  action;  second,  as  to  the  commissioners'  power  to  demand  the  bond 
as  a  condition  of  granting  the  license  to  Eckman;  third,  was  there  a  viola- 
tion of  the  condition  of  said  bond  by  the  sale  of  intoxicating  liquor  to  a  minor 
under  the  age  of  14  years? 

In  disposing  of  these  questions  relied  upon  by  the  appellants,  it  should  be 
remembered,  as  stated  by  the  learned  judge  below,  that  "the  instrument  was 
exacted,  but  voluntarily  executed  and  delivered,  to  obtain  the  desired  license." 
The  learned  judge  was  also  of  the  opinion  that  the  obligors  should  not  be  per- 
mitted to  question  the  validity  of  an  obligation  thus  assumed.  Apbrt,  there- 
fore, from  any  statutory  provision  requiring  a  bond  to  be  given,  the  conclu- 
sion reached  by  the  learned  judge  below,  it  seems  to  us,  can  be  sustained.  It 
is  discretionary  with  the  commissioners  as  to  the  persons  to  wliom  and  the 
conditions  upon  which  the  license  shall  be  issued.  Where,  therefore,  in  the 
exercise  of  a  discretion  conferred  by  law,  a  bond  is  required  as  a  condition 
precedent  to  the  issuance  of  a  license,  it  can  be  enforced  If  its  conditions  are- 
Tiohited.  This  results  from  the  fact  that  it  is  a  good  common-law  bond. 
We  have  not  overlooked  in  this  connection  the  fact  tliat  a  failure  to  wisely  ex- 
ercise their  discretion  can  be  remedied  by  an  application  to  the  court  for  a 
mandamus,  and  upon  such  an  application  the  court  undoubtedly  would  have 
the  right  to  determine  whether  the  conditions  imposed  by  the  commissioners 
were  reasonable  and  just.  In  this  case  the  commissioners  required  a  bond, 
and  no  objection  was  made  to  giving  one,  npr  was  any  resort  bttA  to  the  court 
by  mandamus  for  the  purpose  of  determining  their  right  to  exact  the  same. 
Under  such  circumstances,  the  bond,  being  executed,  became,  as  stated,  a 
good  bond  at  common  law.  and  can  be  enforced.  In  addition,  however,  we 
are  of  opinion  that  statutory  authority  can  be  found  for  a  determination  <A 
the  questions  presented  upon  this  appeal  favorable  to  the  commissioners. 

1.  Aa  to  plaintiffs'  right  to  maintain  the  action,  it  must  be  conceded  at  the 
outset  that,  unless  some  authority  is  found  in  the  statutes,  the  obligee  of  the 
bond  being  the  people  of  the  state,  an  action  on  their  behalf  could  only  be 
maintained  by  the  attorney  general  or  district  attorney.  This  view  is  en- 
forced by  reference  to  section  1962  of  the  Code,  which  requires  such  actions 
to  be  brought  by  the  officers  named,  where  provision  is  not  otherwise  spe- 
cially made.  The  act  of  1857,  c.  628,  provides,  by  sections  22  and  24,  by 
whom  and  in  whose  names  actions  shall  be  maintained.  This  question  has 
been  discussed  in  the  two  cases  of  People  v.  Qroat,  22  Hun,  165,  and  in  Board 
y.  Burtis,  103  N.  Y.  140,  8  N.  £.  Bep.  482.  The  latter  case  decided  that  for 
penalties  imposed  by  the  act  the  commissioners  of  excise  were  the  proper  par- 
ties tu  maintain  the  action.     Besides  actions  to  recover  penalties  imposed  by 
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the  aet  for  violations  of  the  excise  law,  a  cause  of  action  exists  in  favor  of 
some  one  for  a  breach  of  the  condition  of  a  bond.  This  has  been  specially 
provided  for  by  section  24  of  the  Laws  of  1857,  as  construed  in  tlie  case  of 
People  T.  €froat,  supra,  wherein  it  was  held  that  an  action  to  recover  the 
penalty  incurred  by  the  breach  of  the  condition  of  such  a  bond  must  be  prose- 
ciittid  by  the  officers  named  in  section  24,  which  specially  names  the  commis- 
sioners of  excise  as  the  persons  to  prosecute  in  the  name  of  the  people.  In 
view,  therefore,  of  the  express  authority  given  by  the  statute  as  construed  in 
the  cases  cited,  it  seems  reasonably  free  from  doubt  that  the  commissioners  of 
excise,  as  they  have  done  liere,  could,  in  the  name  of  the  people,  bring  and 
maintain  this  action.  However,  we  do  not  think  tliat  the  appellants  are  in  a 
position  to  urge  suoh  an  objection  upon  this  appeal,  for  the  reason  that  it 
-does  not  appear  upon  the  face  of  tlie  complaint  that  the  plaintiffs  have  not  le- 
gal capacity  to  sue,  and  tlierefore,  under  sections  4^8  and  498  of  the  Code,  the 
objection  should  be  taken  by  answer,  and  not  by  demurrer. 

2.  Had  the  commissioners  the  legal  power  to  demand  the  bond  as  a  condi- 
tion of  granting  the  license  to  Eckman?  There  are  two  classes  of  bonds  au- 
thorized to  be  taken  and  required  to  be  given  before  a  license  can  be  granted 
to  an  applicant — one  from  applicants  who  desire  to  sell  liquors  to  be  drunk 
on  the  premises,  commonly  known  as  "hotel  and  saloon  licenses;"  the  other 
to  applicants  who  sell  liquors  not  to  be  drunk  on  the  premises.  The  license 
granted  in  this  case  is  known  as  a  "saloon  license,"  and  with  that  alone  we 
have  to  deal  upon  this  appeal.  Many  changes  by  amendments  and  new  enact- 
ments have  taken  place  in  the  excise  laws  since  the  adoption  of  the  general 
scheme  in  1857.  Laws  1870.  c.  175;  Laws  1873,  c.  820;  Laws  1878,  c.  109; 
Laws  1888,  c.  340 ;  Laws  1886,  c.  496.  None  of  these  laws  in  express  terms 
repeals  the  general  scheme  or  act  of  1857,  and  except  so  far  as  the  subsequent 
acts  may  be  inconsistent  with  or  repugnant  to  certain  sections  thereof,  which 
to  that  extent  would  be  abrogated,  what  remains  of  the  act  of  1857  would  still 
be  uf  binding  force  and  effect. 

By  section  4  of  the  act  of  1857  the  board  of  excise  was  given  the  power  to 
fix  the  conditions  before  granting  licenses.  By  section  6  it  was  provided  that 
the  licenses  should  not  be  granted  to  any  persons  to  sell  liquors  to  be  drank 
on  the  premises,  unless  a  person  proposed  to  keep  an  inn,  tavern,  or  hotel. 
Section  7,  Laws  1857,  makes  provision  for  the  bond  as  follows:  "Xor  shall 
such  license  to  keep  an  inn,  tavern,  or  hotel  be  granted  until  the  applicant 
shall  have  executed  and  delivered  to  the  board  of  commissioners  of  excise  a 
bond,  *  *  *  with  the  condition  that  such  applicant,  during  the  time 
that  lie  sliall  keep  an  inn,  tavern,  or  hotel,  will  not  suffer  it  to  be  disorderly, 
or  suffer  any  gambling,  or  keep  a  gambling  table  of  any  description,  within 
the  inn,  tavern,  or  hotel  so  kept  by  him,  or  in  any  outhouse,  yard,  or  garden 
belonging  thereto. "  Section  15  provides  that  any  person  who  shall  sell  liquors 
to  a  minor  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  siiall 
be  liable  to  a  fine  of  $25  for  each  and  every  offense,  and  provides  by  whom 
such  penalty  can  be  recovered. 

It  will  thus  be  seen  that  the  act  of  1857  made  no  provision  for  a  saloon 
license,  the  board  of  commissioners  t)eing  restricted  to  the  granting  of  licenses 
to  persons  keeping  an  inn,  tavern,  or  hotel.  It  is  contended,  further,  that, 
because  a  specific  penalty  is  prescribed  for  the  violation  of  the  law  of  selling 
liquors  to  a  minor,  a  recovery  cannot  be  had  on  the  bond.  Our  answer  is  that 
the  legislature,  having  the  power  to  regulate  the  sale  of  intoxicating  liquors, 
-could  impose  dual  penalties  for  the  same  offense.  When  tlie  statute  tixes 
botli  the  penalty,  and  declares  it  a  misdemeanor  for  doing  any  act,  such  as 
selling  liquor  without  a  license,  they  are  entirely  independent  of  each  other, 
jind  the  conviction  for  the  misdemeanor  is  no  bar  to  an  action  for  the  penalty. 
People  V.  Stevens,  IS  Wend.  341;  Blatctdey  v.  Moser,  15  Wend.  215.  An 
examination  of  the  laws  referred  to  will  show  that  no  act  of  the  legislature 
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since  the  passage  of  tlie  act  of  1857  contains  anything  repugnant  to  or  incon- 
sistent with  sections  4  and  7,  so  timt  the  situation  to-day  is  that,  so  far  as  the 
board  of  excise  is  concerned,  no  doubt  exists  as  to  their  power,  and  as  to  tbeir 
dutj  to  exact  a  iwnd  from  all  persons  who  apply  for  an  hotel.  Inn,  or  tavern 
license.  If,  therefore,  the  contention  of  the  appellant  is  correct,  that  the  com- 
missioners bad  no  power  to  exact  a  bond  at  all  from  him  for  a  saloon  license, 
then  the  anomaly  is  presented  that,  while  In  all  the  other  cases  specified  a 
bond  must  be  given,  a  saloon  keeper  hsis  the  right  to  obtnin  a  license  without 
being  required  to  give  any  bond.  In  1870,  by  chapter  175,  power  was  given 
to  the  commissioners  to  license  any  place  to  sell  strong  and  spirituous  liquors. 
This  is  the  first  authority  for  granting  saloon  licenses  Ht  all.  It  is  true  that, 
as  amended  by  the  Laws  of  1873.  c.  249,  no  mention  whatever  is  made  of  the 
giving  of  a  boml  by  a  saloon  keeper,  and  tliis  is  equally  true  with  regard  to 
chapter  340  of  the  Laws  of  1883.  But  chapter  496  of  the  Laws  of  1886.  be- 
ing  an  amendment  to  chapter  340  of  the  Laws  of  1883,  provides  that  the 
board  of  commissioners  of  excise,  "if  all  other  requirements  have  been  com- 
plied with,  have  power  to  grant  licenses  to  sell  strong  or  spirituous  liquors," 
etc.,  "to  be  drank  on  the  premises."  Although,  therefore,  it  may  be  true,  as 
claimed  by  the  api^ellants.  that  no  mention  of  the  bond  as  a  condition  of  grant- 
ing a  license  is,  by  express  terms,  made  a  provision  of  any  of  the  acts  subse- 
queflt  to  1857,  yet  it  seems,  from  a  fair  construction  of  ail  the  various  pro- 
visions of  the  excise  law,  that  it  was  not  the  intent  of  the  legislature  to  re- 
lieve the  saloon  keepers  from  giving  a  bond,  while  it  imposes  the  condition 
upon  others  in  the  same  business.  In  other  words,  we  are  of  opinion  that 
the  general  policy  of  the  legislature,  in  extending  the  power  to  grant  licenses 
to  sell  intoxicating  liquors  to  others  than  to  hotel  and  tavern  keepers,  was  to 
formulate  a  general  plan  or  policy,  equally  applicable  to  all  classes  of  licenses. 
This  conclusion  is  justified,  not  only  by  a  reference  to  the  general  scheme  en- 
acted by  the  act  of  1857,  but  is  fortified  by  the  provision  of  the  Laws  of  1886, 
already  referred  to,  which  enables  the  commissioners,  upon  a  compliance  by 
the  applicant  with  the  other  requirements  of  the  law.  to  grant  the  license. 
One  of  the  requirements  of  the  law  applicable  to  all  persons  entitled  to  a 
license  was,  by  the  act  of  1857,  the  giving  of  a  bond,  and  there  is  nothing  In 
any  act  subsequent  to  1857  indicating  tliat  saloon  keepers  should  enjoy  greater 
advantages  In  the  right  to  sell  liquors  than  other  licensees.  The  legislature 
undoubtedly  intended  to  treat  all  applicants  for  licenses  alike,  and  that  the 
requirement  of  a  bond  as  a  condition,  in  all  cases,  was  and  is  intended. 

3.  Was  there  a  violation  of  the  condition  of  said  bond  by  the  sale  of  intoxi- 
cating liquor  to  a  minor  under  the  age  of  14  years?  The  appellants  contend 
that  the  licensee,  by  selling  liquor  to  a  minor,  did  not  commit  a  breach  of  the 
condition  of  the  bond,  and  that  the  sale  of  liquor  to  a  minor  is  not  such  a  vio- 
lation as  would  entitle  the  commissioners  of  excise  to  recover  upon  the  bond. 
This  contention  is  sought  to  be  upheld  by  a  rigid  construction  of  the  act  of 
1857,  as  to  the  purposes  for  which  a  bond  can  be  exacted.  It  is  insisted  that 
the  sale  of  liquor  to  a  minor  is  not  a  violation  of  any  of  the  conditions  ex- 
pressly fixed  by  section  7,  and  that  section  15,  by  affixing  a  penalty,  and  pre- 
scribing the  manner  in  which  the  person  guilty  of  selling  liquor  to  a  minor 
shall  be  punished,  has  thus  indicated  in  what  manner,  and  in  what  manner 
only,  shall  an  offense  of  that  character  be  visited.  There  can  be  no  doubt 
that  selling  to  minors  is  a  violation  uf  the  law,  and  it  is  equally  clear  that  the 
appellants  violated  the  express  condition  of  the  bond  by  failing  to  "keep  and 
observe  the  provisions  of  the  act  of  the  legislature  known  as  *  Chapter  628  of 
the  Laws  of  1857,  and  supplementary  thereto  and  amendatory  thereof.'  " 

It  is  insisted,  however,  that  the  commissioners  exceeded  their  power  in 

inserting  in  the  bond  the  language  last  quoted,  and  it  is  claimed  that,  even 

though  a  bond  could  be  exacted,  its  terms  should  be  restricted  to  imposing 

conditions  which  are  expressly  prescribed  by  the  act  itself.    The  conditions 
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of  the  bond  are  not  unreasonable,  and  they  are  directed  to  cover  the  evi] 
which  it  was  the  evident  intention  of  the  legislature  to  prevent.  We  think 
it  doubtful,  moreover,  if  the  appellants  bad  the  right  to  challenge  the  express 
conditions  of  the  bonds,  for  the  reason  that  the  license  was  issued,  and  they 
accepted  the  privilege,  and  in  consideration  thereof  executed  the  bond  which 
haa  been  sued  upon.  "Whenever  a  bond  is  or  shall  be  required  by  law  to  be 
given  by  any  person  in  order  to  entitle  him  to  any  right  or  privilege  con- 
ferred by  law,  or  to  commence  any  proceeding,  it  shall  not  be  necessary  for 
such  bond  to  conform  in  all  respects  to  the  form  thereof  prescribed  by  any 
statute,  but  the  same  shall  be  deemed  sufficient  if  it  conform  thereto  suIk- 
stantially,  and  do  not  vary  in  any  manner  to  the  prejudice  of  the  rights  of  the 
party  to  whom  and  for  whose  benefit  such  bond  shall  have  been  given."  Sit- 
pervisors  v.  Pindar,  3  Lans.  11;  Farley  v.  McConnell,  7  Lans.  430;  FoaUr 
V.  Foster,  7  Paige.  49;  Ring  v.  fi^6«,26  Wend.  610;  Village  cf  Warren  ▼. 
Philips,  30  Barb.  651. 

We  do  not  think,  however,  that  It  is  necessary  to  strain  the  construction 
of  the  statute  in  the  present  case  to  uphold  the  power  of  the  commissioners 
in  maintaining  their  action  upon  the  bond  for  a  violation  of  any  of  the  pro- 
visions of  the  excise  law  not  expressly  enumerated  in  section  7  of  the  act  of 
1857,  for  the  reason  that  the  breach  assigned  in  the  present  case  seems  to  be 
covered  by  the  conditions  in  section  7  mentioned.  One  of  the  conditions  so 
expressed  is  that  the  obligor  will  not  suffer  his  place  of  business  to  become 
disorderly,  in  determining  the  construction  or  meaning  to  be  given  to  the 
word  "disorderly,"  it  will  not  do  to  resort  to  the  Penal  Ck>de,  as  claimed  by 
appellant,  and  take  the  definition  therein  given  as  to  what  would  constitute 
a  disorderly  house.  As  defined  by  Webster,  it  means  "  not  regulated  by  the 
restraints  of  morality;  not  complying  with  the  restraints  of  order  and  law." 
This  definition,  coupled  with  the  one  given  by  Bishop  on  Criminal  Law,  (sec- 
tions 1111,  1119.)  in  defining  what  is  meant  by  "disorderly"  inns,  etc,  goes 
far  to  support  the  contention  that  the  sale  of  intoxicating  liquor  to  a  minor 
under  14  years  of  age  is  a  disorderly  act,  and  a  breach  of  tlie  condition 
of  the  bond.  Moreover,  as  all  the  questions  raised  upon  this  appeal  have 
been  examined  in  the  cases  of  People  ▼.  Burget,'  and  Board  p/  Excise 
V.  Betterlien,^  (MS.  opinion,  filed  December  9.  1889,)  and  determined  ad- 
versely to  appellant,  further  discussion  is  unnecessary.  We  think  the  con- 
clusions reached  in  those  cases  were  correct,  and  that  the  judgment  appealed 
from  should  be  affirmed,  with  costs. 

Lawrbmcb,  J.  1  concur  with  Justice  O'Brien  in  affirming  the  judgment 
rendered  at  the  special  term,  on  these  grounds:  First.  That  the  defendants 
are  estopped  from  questioning  the  validity  of  the  bond  upon  which  the  action 
is  brought.  Having  obtained  the  license  for  Eckman  on  the  faith  and 
strength  of  that  bond,  the  defendants  should  not  be  permitted  to  repudiate 
their  obligation,  nor  aided  by  the  court  in  escaping  the  consequences  of  a 
violation  of  its  condition.  Second.  1  am  further  of  the  opinion  that  there 
was  a  violation  of  the  condition  of  the  bond  in  selling  liquor  to  a  minor 
under  the  ag^  of  14  years,  for  the  reason  that  by  such  sale  the  obligor 
suffered  his  place  of  "business  to  be  disorderly,"  within  the  fair  and  proper 
construction  of  that  term  as  used  in  the  bond.  In  other  words,  that  the  term 
"disorderly"  should  not  be  limited,  in  its  construction  or  application,  to  the 
definition  contained  in  the  Penal  Ckxle,  but  should  receive  the  broad  and  gen- 
eral signification  given  to  it  at  common  law  and  by  the  lexicographers. 

Van  Brunt,  P.  J.,  (dissenting.)  The  plaintiffs  in  this  action  are  the  ex- 
cise commissioners  of  the  city  of  New  York,  and  this  action  is  based  upon 
an  alleged  breach  of  the  condition  of  a  liond  given  by  the  defendants  to  th» 
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people  of  the  state  of  New  York  upon  the  issiinnce  to  the  defendant  Eckroan 
of  a  license  to  sell  strong  and  spirituous  liquors  upon  the  premises  No.  21 
Bulger's  place.  It  is  not  necessHry.  in  view  of  the  conclusion  to  which  I 
have  arrived,  to  consider  the  condition  of  the  bond,  or  the  question  as  to  the 
act  complained  of  being  a  breach  of  such  condition, — matters  which  were 
argued  upon  this  appeal.  The  complaint  alleges  that  the  plaintiffs  are  the 
commissioners  of  excise;  that  the  defendant  Eckman  made  his  application  to 
said  commissioners  for  the  issuance  of  a  license  to  sell  strong  and  spirituous 
liquors,  etc.  in  quantities  less  than  Bve  gallons  at  a  time,  to  be  drunk  upon 
the  premises,  and  that  said  Eckman  as  principal,  and  the  other  defendants  as 
sureties,  duly  made  and  executed  to  the  people  of  the  state  of  New  York, 
and  delivered  to  said  board  of  commissioners,  a  bond,  as  required  by  the  stat- 
utes of  this  state;  that  tlie  commissioners  approved  the  bond,  and  issued  to 
the  defendant  Eckman  a  license  to  sell  strong  and  spirituous  liquors;  and 
that  subsequently  said  bond  was  filed  in  the  ofllce  of  the  clerk  of  the  city  and 
county  of  New  York.  The  complaint  further  alleges  a  breach  of  the  condi- 
tion of  the  bond,  and  demands  judgment  for  the  penalty. 

Three  points  were  raised  upon  the  argument:  The  first  as  to  the  plaintiffs' 
right  to  maintain  the  action;  the  teoond  as  to  the  commissioners'  power  to 
receive  a  bond  from  the  defendant  Eckman  upon  the  granting  of  a  license  to 
him;  and  the  third  as  to  the  violation  of  the  condition  of  the  bond. 

The  last  question,  as  has  already  been  intimated,  it  is  not  necessary  to  dis- 
cuss. If  the  bond  has  any  validity  whatever,  and  can  be  enforced  by  any- 
body, it  is  plain  that  the  commissioners  of  excise  have  the  power  to  maintain 
this  action,  because  section  24,  c.  628,  Laws  1857,  which  is  still  in  force, 
provides  that,  if  there  aliall  be  a  breach  in  the  condition  of  such  bond  given 
upon  the  granting  of  any  license,  it  shall  be  the  duty  of  the  commissioners 
to  prosecute  tlie  same,  and  recover  the  penalty  therefor.  There  seems  to  be 
no  question,  therefore,  but  tliat  the  commissioners  may  maintain  an  action  to 
recover  for  a  breach  of  the  bond,  provided  any  recovery  at  all  can  be  bad 
thereon. 

One  of  the  grounds  upon  wblcb  the  decision  of  the  court  below  rested,  as 
appears  by  the  opinion,  was  that  the  instrument  was  exacted,  but  voluntarily 
executed  and  delivered,  to  obtain  the  desired  license,  and  that  the  obligors 
should  not  be  permitted  to  question  the  validity  of  an  obligation  thus  assumed; 
and  it  has  been  claimed,  therefore,  that,  even  iC  there  is  no  statutory  provis- 
ion requiring  a  bond  to  be  given,  it  being  discretionary  with  the  commission- 
ers as  to  the  person  to  whom  and  the  conditions  upon  which  a  license  should 
be  issued,  if  said  commissioners  require  a  bond  as  a  condition  pecedent  to  the 
issuance  of  a  license,  it  can  be  enforced  if  its  conditions  are  violated.  It 
seems  to  me  that  a  very  plain  answer  to  this  proposition  is  that  there  is  no 
allegation  in  the  complaint  that  this  bond  was  exacted  as  a  condition  of  issu- 
ing a  license  in  the  exercise  of  any  discretion  upon  the  part  of  the  commis- 
sioners;  but,  on  the  contrary,  it  is  alleged  to  have  been  a  bond  delivered  as 
required  by  the  statutes  of  the  state;  and  therefore,  unless  its  delivery  was 
required  by  the  statutes  of  the  state,  it  never  had  any  legal  existence;  and,  as 
will  be  seen  hereafter,  the  commissioners  have  no  power  to  exact  additional 
obligations  to  those  mentioned  in  the  statutes  as  conditions  of  issuing  a  li- 
cense. They  have  a  discretion  to  refuse  to  issue  a  license,  but,  when  they 
issue  the  license,  the  licensee  is  under  no  obligation,  except  those  which  the 
statutes  impose. 

It  has  been  suggested  that  the  excise  board  have  an  absolute  discretion  in 
reference  to  the  conditions  exacted,  because  of  the  provisions  contained  in  sec- 
tion 4  of  the  chapter  above  referred  to,  which  provides  that  all  licenses  shall 
be  signed  by  the  commissioners  granting  the  same,  but  they  shall  not  be  issued 
until  the  requirements  fixed  by  the  act  shall  have  been  complied  with.  But 
this  provision  evidently  refers  to  the  rules  which  the  board  shall  adopt  in  ref- 


Digitized  by 


Google 


680  FBW  YORK  8UPPU5MENT,  vol.  18.  [Sup.Ct. 

erence  to  the  manner  in  which  the  business  of  applying  for  license  shall  be 
carried  on,  the  nature  of  the  proof  of  the  facts  necessary  to  be  established  to 
tbe  satisfaction  of  the  board  of  excise  before  tbey  Issue  a  license,  the  nature 
of  the  security  upon  the  bonds  to  be  approved  by  them,  and  tlie  amount  of 
tbe  license  fee.  It  certainly  was  not  the  intention  of  the  legislature  to  give 
the  board  of  excise  the  right  to  impose  any  such  arbitrary  conditions  as  lliey 
might  choose  under  the  provisions  of  the  section  referred  to  as  a  condition  of 
the  issuance  of  a  license.  A  very  brief  history  of  tlie  legislation  in  respect  to 
the  question  of  the  issuance  of  licenses  will,  it  seems  to  me,  demonstrate  the 
fact  tliat  there  is  no  requirement  of  statute  at  the  present  time  under  which  a 
bond  may  be  exacted  by  tlie  excise  commissioners  as  a  condition  of  issuing  a 
license  other  than  In  case  the  applicant  proposes  to  keep  an  inn,  tavern,  or 
hotel.  By  chapter  628,  Laws  1857,  §  2,  it  is  provided  that  the  commissioners 
of  excise  shall  have  tbe  power  to  grant  licenses  to  keepers  of  inns,  taverns, 
or  hotels,  being  residents  of  the  town  or  city  where  such  inn,  tavern,  or  hotel 
is  proposed  to  be  liept,  to  sell  strong  and  spirituous  liquors  and  wines  to  be 
drunk  in  their  houses,  respectively ;  and  to  storekeepers,  being  such  residents, 
license  to  sell  such  liquors  and  wines  in  quantities  less  tlian  Ave  gallons,  but 
not  to  be  drunk  in  their  shops,  houses,  outhouses,  yards,  or  gardens;  and 
It  was  also  provided  that  they  should  have  power  to  determine  the  sums  to  be 
paid  for  a  license  for  eacli  person  applying,  within  certain  limits;  and  by  sec- 
tion 6  it  is  provided  that  licenses  shall  not  be  granted  to  any  person  to  sell 
strong  and  spirituous  liquors  and  wines  to  be  drunk  on  the  premises  of  the 
person  licensed,  unless  such  person  proposes  to  keep  an  inn,  tavern,  or  hotel, 
nor  unless  the  commissioners  are  satisfied  that  the  applicant  is  of  good  moral 
character,  etc.,  nor  unless  on  the  petition  of  not  less  than  20  respectable  free- 
holders of  this  state  residing  in  the  election  district  where  such  inn,  tavern, 
or  hotel  is  proposed  to  be  kept,  etc.  Section  7  provides  that  no  such  license 
to  keep  an  inn,  tavern,  or  hotel  shall  be  issued  until  the  applicant  shall  have 
executed  and  delivered  to  tbe  board  a  bond  to  the  people  of  the  state  in  the 
penal  sum  of  925U,  with  suflBcient  sureties,  *  *  *  conditioned  that  such 
applicant,  during  the  time  he  shall  keep  such  inn,  tavern,  or  hotel,  will  not 
suffer  it  to  be  disorderly,  etc.  Section  10  provided  that  no  inn,  tavern,  or 
hotel  keeper  who  shall  trust  any  person,  other  tlian  those  wlio  may  be  lodgers 
in  his  bouse,  for  any  sort  of  spirituous  liquors  or  wines,  sliall  be  capable  of 
recovering  the  same  by  any  suit.  Section  11  provides  that  in  all  licenses  that 
may  be  granted  (except  to  inn,  tavern,  or  hotel  keepers)  to  sell  strong  and 
spirituous  liquors  or  wines  in  less  quantities  than  five  gallons  there  sliall  be 
inserted  an  express  declaration  that  such  license  shall  not  be  deemed  to  au- 
thorize the  sale  of  any  liquor,  etc.,  to  be  drunk  in  tbe  house  or  shop  of  tbe  per- 
son receiving  such  license,  etc.  Section  12  provides  that  such  licenses  shall 
not  be  granted  unless  the  commissioners  are  satisfied  that  the  applicant  is  of 
good  moral  character,  nor  until  such  applicant  shall  have  executed  a  bond  to 
the  people  in  the  penal  sum  of  $500,  who  shall  justify  in  double  the  amount, 
conditioned  that  be  will  not  sell,  or  suffer  to  be  sold,  any  strong  or  spirituous 
liquors  or  wines  to  be  drunk  in  his  shop  or  house,  etc. 

Thus  it  would  appear  that  there  were  two  classes  of  persons  to  whom  the 
commissioners  might  issue  licenses.  The  one  was  those  who  proposed  to  keep 
an  inn,  tavern,  or  hotel,  who  should  give  a  bond  in  the  penal  sum  of  $250; 
and  the  other  class  of  licenses  being  issued  to  those  persons  who  proposed  to 
sell  liquors  and  vrines,  less  than  five  gallons,  not  to  be  drunk  upon  the  premises, 
who  were  required  to  give  a  bond  in  the  penal  sum  of  $500.  The  foregoing 
law  remained  substantially  unchanged  until  the  year  1870,  wben,  by  chapter  175 
of  the  Laws  of  that  year,  the  legislature  greatly  extended  the  power  of  the 
commissioners  to  issue  licenses.  Section  4  of  that  act  provided  that  the  board 
of  excise  shall  have  the  power  to  grant  licenses  to  any  person  of  good  moral 
character,  afpicved  of  by  them,  permitting  him  to  sell  and  dispose  of.  at  any 
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one  named  place  within  such  city,  town,  or  village,  strong  or  spirituoos  liq- 
uors, wines,  ale,  and  beer,  in  quantities  less  than  Ave  gallons  at  a  time,  upon 
receiving  h  license  fee,  to  be  fixed  in  their  discretion,  not  less  than  $30  nor 
more  than  S150.  Such  license  shall  only  be  granted  on  written  application  of 
said  party,  sii^nei)  by  the  applicant  or  applicants,  specifying  the  place  for 
which  license  is  asked,  and  the  name  or  uiimes  of  the  applicant  or  applicants, 
and  of  every  person  interested  or  lo  be  interested  in  the  business  to  authorize 
which  the  license  shall  be  issued.  Persons  not  licensed  may  keep,  and  in 
quantities  of  not  less  than  five  gallons  tit  a  time  may  sell  and  dispose  of,  strong 
und  spirituous  liquors,  wines,  etc.,  provided  that  no  part  thereof  shall  be 
dinnk  or  used  in  the  building  in  which  the  same  shall  be  so  kept,  disposed  of, 
or  sold.  Section  6  provides  that  the  provisions  of  the  act  passed  April  16, 
1857,  (chapter  628  being  probably  referred  to,)  except  where  the  same  are  in- 
consistent or  in  conflict  with  the  provisions  of  the  act  of  1870,  shall  be  taken 
and  construed  as  part  of  that  act,  and  be  and  remain  in  full  force  and  effect 
throughout  the  whole  state. 

The  question  is  presented  whether,  under  this  act  of  1870,  the  board  of 
commissioners  can  exact  a  bond  as  a  condition  of  granting  a  license,  except 
from  a  person  who  proposed  to  keep  an  inn,  tavern,  or  hotel.  It  seems  to  me 
clearly  that  no  such  right  exists.  The  provisions  of  the  act  of  1857,  in  re^ 
spect  to  the  giving  of  a  bond,  are  totally  inapplicable  to  the  case  of  a  license 
issued  to  sell  liquor  to  be  drunk  upon  the  premises,  unless  the  person  keeps 
an  inn,  tavern,  or  hotel.  It  is  to  be  observed  that  under  the  act  of  1857  two 
classes  of  licenses  are  mentioned,  and  under  the  act  of  1870  but  one  is  re- 
ferred to.  The  restriction  upon  licensees  who  do  not  propose  to  keep  an  inn, 
tavern,  or  hotel,  that  they  shall  not  sell  liquor  in  quantities  less  than  five  gal- 
lons to  be  drunk  upon  tlie  premises,  is  abolished.  And  we  have  a  general 
power  to  grant  licenses  to  any  proper  persons  who  apply  for  the  same,  to  sell 
liquor  in  quantities  less  than  five  gallons  to  be  drunk  upon  the  premises;  the 
conditions  being  that  the  persons  shall  be  approved  by  the  commissioners, 
and  be  of  good  moral  character,  with  certain  details  in  regard  to  the  method 
of  application. 

Novi,  if  such  an  applicant,  who  does  not  propose  to  keep  an  inn,  tavern, 
or  hotel,  is  chargeable  with  the  duty  of  furnishing  a  bond,  which  bond  is  it? 
The  bond  which  the  hotel  keeper  is  bound  to  give  under  the  act  of  1857,  or 
the  bond  which  the  other  licensees  are  required  to  give  where  they  sell  liquor 
in  quantities  less  than  five  gallons,  but  which  cannot  be  drunk  upon  the  prem- 
ises? The  new  licensees,  under  the  act  of  1870,  are  certainly  more  nearly 
allied  to  the  latter  class  than  they  are  to  the  former;  and  the  act  of  1870  is 
evidently  intended  to  be  a  removal  of  the  restriction  placed  by  the  act  of  1857 
upon  the  second  class  of  licensees,  that  no  part  of  the  liquor  sold  by  them 
shall  be  drunk  upon  the  premises;  and,  such  restriction  being  removed,  the 
provisions  of  section  12  of  the  act  of  1857,  in  rep;ard  to  thsit  class  of  licensees, 
became  absolutely  inapplicable,  l)ecause  one  of  the  conditions  of  the  bond 
which  they  are  required  to  give  is  thi<t  the  licensee  will  not  sell,  or  suiTer  to 
be  sold,  any  stronger  spirituous  liquor  to  be  drunk  in  his  shop  or  house, — a 
thing  which  he  is  expressly  authorized  to  do  by  the  act  of  1870.  Therefore 
the  provisions  of  the  act  of  1857,  in  reference  to  such  licensee  giving  a  bond, 
are  in  conflict  with  the  provisions  of  the  act  of  1870,  and  inconsistent  there- 
with, and  were  not  re-enacted  by  the  provisions  of  section  6  of  said  act  above 
referred  to.  It  is  clear  that  the  provisions  in  regard  to  bonds  to  be  given  by 
hotel  keepers  cannot  apply  to  saloon  keepers,  because  the  condition  of  that 
bond,  as  Oxed  by  the  statute,  is  that  such  applicant,  during  the  time  he  shall 
keep  such  inn,  tavern,  or  hotel,  will  nut  suffer  it  to  become  disorderly;  and, 
aa  has  already  been  seen,  the  commissioners  of  excise  have  no  power  to  alter 
the  statutory  condition  of  a  bond  in  any  particular.  The  next  legislation 
upon  the  subject  is  by  chapter  M9  of  the  Laws  of  1873,  under  which  section  4 
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of  the  act  of  1870  is  amended  by  requiring  a  posting  of  the  license,  and  com- 
pelling the  board  of  excise  to  keep  a  record  of  all  persons  licensed,  etc.  In 
1883,  by  chapter  340,  it  was  enacted  that  the  board  of  excise  in  cities  of  tliis 
state,  having  a  population  of  over  800,000,  shall,  if  all  other  requirements  of 
the  law  have  been  complied  with,  have  power  to  grant  licenses  to  sell  strong 
and  spirituous  liquors,  etc.,  to  be  drunk  on  the  premises,  to  any  person  or  per- 
sons of  good  moral  character,  whether  or  not  they  propose  to  keep  an  inn, 
tavern,  or  hotel,  provided  that  no  sncb  license  shall  be  granted  unless  such 
commissioners  are  satisfied,  upon  examination,  that  the  applicant  is  of  good 
moral  character,  and  the  license  may  properly  be  granted  for  such  sale  in  the 
place  proposed ;  the  legislature  here* clearly  indicating  again  that  by  the  act 
of  1870  the  provisions  of  the  act  of  1857  in  regard  to  hotel  keepers  were  not 
interfered  with,  but  that  the  provisions  of  the  act  of  1870  were  a  mere  re- 
moval of  the  restrictions  upon  the  other  licensees  in  respect  to  the  sale  of 
their  liquors. 

It  has  been  urged  that  the  use  ef  the  language  in  this  section,  "If  all  other 
requirements  of  the  law  have  been  complied  with,"  is  a  recognition  at  the 
duty  of  such  an  applicant  to  give  a  bond  under  the  act  of  1857.  But,  as  al- 
ready seen,  if  any  bond  is  to  be  given,  it  was  a  bond  such  as  a  storekeeper 
was  required  by  that  act  to  give,  and  not  the  bond  which  the  hotel  keeper 
was  required  to  give;  and  that  the  condition  of  such  a  bond,  as  required  by 
the  act  of  1857,  was  absolutely  incompatible  with  the  provisions  of  the  act  of 
1870.  We  next  have  chapter  496  of  the  Laws  of  IS86,  purporting  to  amend 
chapter  840  of  the  Laws  of  1883,  entitled  "An  act  to  regulate  the  sale  of  in- 
toxicating liquors  in  cities  having  a  population  of  over  300,000."  By  this 
act  the  limit  was  reduced  to  150,000,  and  provision  was  made  for  application 
to  the  court  in  case  a  license  should  be  arbitrarily  refused.  The  words,  "if 
all  other  requirements  of  the  law  have  been  complied  with,"  are  also  inserted 
In  this  act;  but,  as  already  seen,  this  evidently  cannot  refer  to  the  giving  of 
the  bond  required  by  the  act  of  1857.  It  may  be  said  that  it  is  a  harsh  con- 
dition to  compel  an  innkeeper  to  give  a  bond,  and  not  other  persons.  But 
the  courts  cannot  be  responsible  for  the  omissions  of  the  legislature;  neither 
can  we  complete  by  judicial  decision  that  which  the  legislature  has  left  un- 
finished. It  seems  to  me  it  was  evidently  the  intention  of  the  legislature  to 
abolish  the  exaction  of  bonds,  trusting  for  the  enforcement  of  discipline  to 
the  additional  powers  which  were  given  to  the  board  of  excise  to  revoke  li- 
censes,— a  power  which  did  not  exist  in  them  under  the  act  of  1857.  I  am 
of  the  opinion,  therefore,  that  there  was  no  power  in  the  board  of  commis- 
sioners to  exact  the  bond  in  question,  and  therefore  there  can  be  no  recovery 
thereon,  and  that  the  demurrer  should  have  been  sustained.  The  judgment 
appealed  from  should  be  reversed,  and  the  demurrer  sustained,  with  costs. 


Mason  v.  Sandfobd  et  al. 
(Swpreme  Court,  General  Term,  First  Department.    ICaroh  81, 1893.) 

RanvAL  or  Action— Lxchss. 

An  action  commenced  in  1879,  against  trustees  of  an  insnranoe  company,  was 
brought  to  trial  in  1887.  Thereafter,  one  of  the  dofeodante  having  died,  the  orig- 
inal plaintiff  procured  an  order  severing  the  action,  and  reviving  the  same  against 
his  representative.  An  appeal  was  taken  therefrom,  which  was  decided  by  the 
court  of  appeals  in  1890.  The  then  plaintiff  died  prior  to  such  decision,  and  the 
present  plaintiff  was  substituted  in  his  stead,  and  thereafter  moved  to  sever  the  ao- 
tlOD,  and  revive  the  same  against  the  executors  of  a  defendant,  who  died  in  1883, 
bat  of  whose  death  plaintiff  was  ignorant  until  shortly  before  such  motion.  Held, 
that  the  delay  in  mdcing  the  application  was  not  such  unreasonable  laches  as  would 
Justify  its  denial,  it  notbeing  suggested  that  any  injury  hod  resulted,  or  would  rs- 
snlt,  to  appellants  by  reason  of  the  delay,  no  rights  having  been  lost,  or  evidence 
being  unattainable,  that  could  have  been  prooui«d  at  the  death  of  auoh  original  do- 
fendant. 
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Appeal  from  special  term.  New  York  ooantj. 

Action  by  Thomas  F.  Mason,  as  receiver  of  the  Widows'  &  Orphans'  Ben- 
efit Life  Insurance  Company,  against  Drurie  S.  Sandfurd  and  others,  as  ex- 
eciitors  of  Samuel  T.  W.  Sandford,  deceased,  to  recover  damages  for  improper 
distribution  of  the  assets  of  said  company  by  defendants'  testator.  From  an 
order  severing  the  action,  and  reviving  the  same  against  them,  and  granting 
leave  to  serve  a  supplemental  summons  and  complaint,  defendants  appeal. 
Affirmed. 

The  action  was  commenced  March,  1879,  by  Henry  B.  Pierson,  as  receiver, 
etc.,  and  was  brought  to  trial,  and  a  decision  given  overruling  a  defense  of 
the  statute  of  limitations.  December  IS.  1887,  Andrew  W.  Morgan,  one  of 
the  defendants,  having  died,  plaintiff  Pierson  moved  to  sever  the  action  against 
him,  and  revive  it  aj^inst  his  administratrix.  Such  order  was  granted,  and 
an  appeal  was  taken  therefrom  to  the  general  term,  and  from  thence  to  tlie 
court  of  appeals,  where  the  order  was  affirmed  June  24, 1890.  Plaintiff  Pier- 
son died  January,  1890,  and  the  present  plaintiff  was  substituted  in  his  stead, 
March  24,  1890.  Samuel  T.  W.  Sandford  died  October  30,  1882,  leaving  a 
will  whereby  he  appointed  defendants  bis  executors.  Plaintiff  was  ignorant 
of  such  death  until  a  short  time  prior  to  the  present  application,  which  was 
made  April  6,  1891. 

Argued  before  Yan  Bruiit,  P.  J.,  and  O'Brien  and  Inobahau.  JJ. 

J*.  H.  Vernon,  for  appellants.     William  C.  TrxM,  for  respondent 

Pes  CimiAH.  The  power  of  the  court  to  grant  this  order  has  been  settled 
by  the  court  of  appeals,  affirming  the  order  of  this  court  reviving  the  action, 
as  against  the  executors  of  another  defendant.  See  Maaon  v.  Morgan,  121 
N.  Y.  705,  24  N.  E.  Bep.  1100.  The  only  question  presented  upon  this  ap- 
peal is  whether  the  court  below  should  have  granted  the  applicittion  in  the 
exercise  of  its  discretion,  or  denied  the  same  in  consequence  of  laches  in  mak- 
ing the  motion.  The  rule,  as  stated  by  the  court  of  appeals  in  Lyon  v.  Park, 
111  N.  Y.  367,  18  N.  £.  Bep.  863,  is  that,  "as  the  application  to  the  court  is 
necessary  to  authorize  its  revival  or  continuance,  the  court,  we  think,  may, 
on  the  ground  of  unreasonable  laches,  or  where  otherwise  irreparable  injury 
will  be  suffered,  deny  the  application."  We  think  that  the  facts  presented  in 
this  case  show  that  the  delay  in  making  the  application  was  not  such  unrea- 
sonable laches  as  would  justify  a  denial  thereof.  It  is  not  suggested  that  any 
injury  has  resulted,  or  will  result,  to  the  appellants,  in  consequence  of  the  de- 
lay. No  rights  have  been  lust;  no  evidence  is  not  now  attainable  that  could 
have  been  procured  at  the  time  of  the  death  of  the  appellants'  testator:  and 
nothing  appears  to  indicate  that  the  appellants  have  been  in  any  way  injured  by 
the  failure  to  revive  within  a  reasonable  time  after  the  death  of  the  appellants' 
testator.  We  think,  therefore,  that  the  order  was  right,  and  should  be  af- 
firmed, with  910  costs  and  disbursements.    All  concur. 


Davison  «.  Lucehan. 
(.Supreme  Court,  Oeneral  Term,  SVlh  Department.    March,  1899.) 

Apraiilt  FROM  JuSTICB'g  Ck}UKT — HAKMIyE88  ERHOBS — AnriBKANOE. 

In  an  action  In  a  justice's  conn  to  recover  the  amount  of  a  loan  alleged  to  have 
been  induced  by  the  fraudulent  representations  of  defendant  as  to  his  worth,  plain- 
tiff and  two  witnesses  testified  that  the  loan  was  made,  and  that  it  was  induced  by 
the  alleged  representations.  Held  that,  although  the  justice  erred  in  admitting 
the  testimony  of  plaintiff's  attorney  as  to  defendant's  representations  made  to  him 
as  attorney  for  a  mercantile  agency,  yet  such  error  did  not  require  the  reversal  of 
a  judgment  for  plaintiff,  since  Code  Civil  Froc.  S  306S,  provides  that,  on  appeal  from 
a  Judgment  of  a  justice's  court,  judgment  shall  be  rendered  "according  to  the  jus- 
tice of  the  case,  without  regard  to  technical  errors  or  defects  which  do  not  alieot 
tha  merits. " 
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Appeal  from  Niagara  county  court. 

Action  by  Robert  Davison  against  Henry  C.  Luckman.  From  a  judgment 
of  the  county  court,  reversing  a  judgment  of  a  justice  of  the  peace  for  plain- 
tiff,  the  latter  appeals.     Reversed. 

Argued  before  DvnoHT,  F.  J.,  and  Macouber  and  Lewis,  JJ. 

George  D.  Judson,  for  appellant.    8.  E.  Filkina,  for  respondent. 

Lewis.  J.  This  action  was  brought  by  the  plaintiff  against  the  defendant 
in  a  justice's  court  of  Niagara  county  to  recover  835  claimed  to  have  been 
loaned  by  plaintiff  to  defendant.  It  resulted  in  a  judgment  for  the  plaintiff. 
The  Niagara  county  court,  upon  an  appeal,  reversed  the  judgment  of  the 
justice  because  of  the  admission  of  improper  evidence.  The  plaintiff  claimed 
to  have  loaned  the  defendant,  on  or  about  the  Ist  of  October,  1887,  the  sum 
of  935;  that  he  was  induced  to  malie  the  loan  becHuseof  representations  made 
by  the  defendant  that  he  was  the  owner  of  real  and  personal  property  of  a 
considerable  amount;  and  that  the  representations  thus  made  were  false  and 
fraudulent.  The  defendant  was  a  saloon  keeper.  On  the  day  of  the  alleged 
loaning  of  the  money  the  plaintiff  had  been  drinking  somewhat  at  defendant's 
saloon.  The  plaintiff  testified  that  he  had  in  his  possession  $60  in  money, 
proceeds  of  the  sale  of  some  apples,  and  that,  having  exhibited  his  money  at 
the  saloon,  the  defendant  requested  him  to  loan  him  some  money  to  pay  a  bill 
that  he  owed,  and  that,  after  considerable  solicitation  on  the  part  of  the  de- 
fendant, he  did  loan  him  the  sum  mentioned;  that  the  defendant  neglected  and 
refused  to  pay.  The  plaintiff  produced  three  witnesses,  including  himself, 
who  gave  testimony  tending  to  show  the  loan  of  money  to  the  defendant. 
They  all  testifled  that  the  defendant  made  the  alleged  representations  as  lo 
bis  financial  condition.  Two  of  the  plaintiff's  witnesses  tostifled  to  admis- 
sions made  by  the  defendant  that  he  had  borrowed  money  of  the  plaintiff  on 
the  occasion  mentioned.  The  defendant  testified  that  he  did  not  borrow  the 
money,  and  denied  making  the  representations.  He  called  two  other  witnesses, 
who  testified  that  tliey  « ere  present  on  the  day  the  money  was  claimed  to 
have  been  loaned,  and  that  they  did  not  see  the  plaintiff  loan  him  any  money. 
And  he  gave  further  evidence  tending  to  show  that  tlie  plaintiff  stated,  the 
day  after  the  alleged  loan,  that  he  did  not  know  to  whom  he  loaned  the  money. 
The  defendant  testified  that  he  did  not  own,  at  the  time  mentioned,  any  real 
estate,  and  that  he  made  a  general  assignment  for  the  l)eneflt  of  his  creditors 
in  December,  1888.  The  weight  of  evidence  was  quite  clearly  with  the  plain- 
tiff as  to  the  loaning  of  the  money  and  the  making  of  the  represenbitiuns. 
The  judgment  of  the  justice  was  reversed  by  the  county  court  because  of  the 
admission  of  the  evidence  of  plaintiff's  attorney,  George  D.  Judson,  who  tes- 
tified that  be  was  the  correspondent  of  li.  G.  Dun  &  Co.'s  Mercantile  Agency, 
and  that  early  in  July,  1887,  he  called  upon  the  defendant,  and  inquired  of 
him  as  to  his  financial  standing,  and  tliat  the  defendant  stated  that  he  was 
worth  SIO.OOO,  consisting  of  tlie  store  and  premises  where  he  was  then  doing 
business,  and  in  securities  consisting  of  mortgages  and  notes.  He  further 
testifled  to  like  statements  made  by  the  defendant  some  two  months  after  the 
alleged  loaning  of  money  by  the  plaintiff  to  the  defendant. 

The  county  court,  we  tliink,  correctly  held  that  this  evidence  was  incom- 
petent, and  should  not  have  been  admitted;  but  whether  its  admission  was 
of  sufficient  importance  to  justify  a  reversal  of  the  justice's  judgment  is  very 
doubtful.  As  we  have  seen,  the  plaintiff,  by  competent  legal  evidence,  proved 
very  satisfactorily  the  loaning  of  the  money,  and  the  untruthful  representa- 
tions of  the  defendant's  financial  condition.  Three  witnesses  testified  to  the 
statements  of  the  defendant  as  to  his  financial  condition.  Two  of  them  were 
disinterested  witnesses.  The  making  of  the  declarations  was  denied  by  the  de- 
fendant only.  If  the  objectionable  evidence  be  eliminated  from  the  case,  there 
is  ample  and  sufficient  evidence  left  to  justify  Uie  judgment  rendered  by  the 
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justice.  Justices  of  the  peare  are,  ns  a  rule,  uninformed  as  to  the  rules  of  evi* 
dence.  In  reviewing  their  jiidginenla,  liberal  rules  should  be  applied.  If  it 
appear  to  theappellatecourtthat  substantial  justice  has  been  done,  their  judg- 
ments should  be  sustained,  notwithstanding  immaterial  or  improper  evidence 
may  have  been  admitted,  unless  it  is  apparent  that  the  incompetent  evidence 
probably  affected  the  result.  In  reviewing  the  judgments  of  justices'  courts, 
"it  is  theduty  of  theappellatecourt  to  renderjadgmentaccording  to  the  justice 
of  tlie  case,  without  regard  to  technical  errors  or  defects  which  do  not  affect 
the  merits."  Section  ^63,  Code  Civil  Froc. ;  Locktoood  v.  Lookwood,  (Sup.) 
14  N.  T.  Supp.  831. 

We  think  the  learned  county  Judge  gave  undue  weight  and  importance  to 
the  testimony  of  Mr.  Judsou.  It  did  not  in  any  respect  tend  to  strengthen 
the  plaintiff's  case  as  to  the  loaning  of  the  money.  If  the  defendant  borrowed 
the  money,  there  was  ample  competent  evidence  to  prove  beyond  any  reason- 
able  doubt  the  malting  of  the  false  representations,  and  that  the  loan  was  in- 
duced thereby.  The  judgment  of  the  county  court  should  be  reversed,  and 
the  judgment  of  the  justice  affirmed,  with  coats  against  the  respondent  o^  the 
county  court  and  of  this  court.    All  concur. 


Sbepabd  e.  New  Yobk  Cent.  St,  H.  B.  B.  Co. 

(Sitpreme  Court,  General  Ternis  Fifth  Department.    March,  1883.) 

1.  iHnmT  TO  ■  Bb  1  KBMt s— Putt  to  Adopt  Rulbs— Pbovinob  of  Jokt. 

In  an  action  against  a  railroad  company  to  recover  damans  for  the  death  of  an 
employe,  occasioned  by  the  absence  of  signal  lights  on  empty  oars  standing  on  a 
■iding,  it  waa  error  to  submit  to  the  jury  the  question  whettier  or  not  it  was  the 
duty.  01  defendant  to  adopt  rules  requiring  signal  lights  to  be  placed  on  cars  so  sit- 
uated, in  the  absence  of  evidence  that  such  rules  would  have  been  practicable,  that 
other  companies  had  adopted  the  same,  or  that  the  oars  upon  such  sidings  were 
frequently  shifted. 

t.  EZXODTIOK  or  CoimtAOT— FilLUBB  TO  RBA.D  BBFOBB  SlOKINa. 

An  infant  railroad  employe's  father  testified  that  he  signed  an  agreement  with 
the  company  authorizing  it  to  pay  the  son  his  wages,  and  releasing  it  from  all 
claim  for  injuries  that  might  be  sustained  by  the  son  "from  any  cause, "  without 
reading  it,  in  ignorance  of  its  contents,  and  believingthat  it  related  to  the  wages 
only;  but  that  be  had  ample  opportunity  to  read  it.  Held,  that  it  was  error  to  sub- 
mit to  the  jury  the  question  whether  it  was  executed  under  such  circumstances  as 
to  bind  him. 

Appeal  from  circuit  court.  Ontario  county. 

Action  by  Cliarles  H.  Shepard,  administrator  of  Herbert  M.  Shepard,  de- 
ceased, against  the  Kew  York  Central  &  Hudson  Biver  Railroad  Company, 
to  recover  damages  for  the  death  of  decedent  while  in  defendant's  employ. 
From  a  judgment  entered  on  a  verdict  for  plaintiff  for  ^,527.22,  and  from 
an  order  denying  a  motion  for  a  new  trial,  defendant  appeals.    Beversed. 

Argued  before  Dwiqht,  F.  J.,  and  Macomber  and  Lewis,  JJ. 

Henry  8.  Bedfteld,  for  appellant.    E.  W.  Gardner,  for  respondent. 

Lewis,  J.  This  action  was  brought  by  the  plaintiff,  as  administrator  of 
the  estate  of  his  son,  Herbert  M.  Shepard,  deceased,  to  recover  damages  of  the 
detendant  for  causing  the  death  of  Herbert,  through  the  alleged  negligence 
of  the  defendant,  on  the  16th  day  of  November,  1889,  at  Stanley  station,  in  the 
county  of  Ontario.  The  deceased  was,  at  the  time  he  was  killed,  a  brakeman 
in  the  employ  of  the  defendant.  He  arrived  at  Stanley  station  upon  a  train 
o&  cars  from  Sodos  Bay  on  the  night  of  the  16th  day  of  November,  arriving 
after  dark.  The  train  was  in  charge  of  Edwin  L.  Mason,  its  conductor. 
After  depositing  the  cars  composing  his  train  upon  the  proper  switches.  Ma- 
son ran  down  the  siding,  known  as  the  "I"  siding,  with  an  engine  and  a 
combination  car.  The  car  was  pushed  by  the  engine.  The  deceased  was 
standing  upon  tlie  iruui  end  ut  the  car,  for  the  purpose  of  giving  signals  to 
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the  enf(inrar.  The  car  cxme  in  coIllBion  with  some  can  standing  upon  the 
"I"  siding,  causing  the  deatli  of  the  deceased.  There  was  a  rule  of  the  com- 
pany  in  force  at  the  time  requiring  that  trains  coming  in  on  the  Sodus  Bay 
branch  of  the  road  should  put  Iheir  empty  cars  on  "E"  siding,  and  loaded 
cars  on  "F"  siding,  and,  wiien  the  "E"  siding  was  full,  to  put  empty  cars  on 
"I"  siding.  The  "E"  siding  had  capacity  for  81  cars  only.  On  the  after- 
noon of  the  day  in  question,  Mr.  Kendall,  another  of  defendant's  conductors, 
arrived  at  the  Stanley  station,  with  a  train  composed  of  21  empty  cars.  There 
were,  at  the  time  of  his  arrival,  upon  the  "E"  siding,  20  cars;  and,  there  not 
being  room  upon  the  "E"  siding  to  Hccommodat«  all  of  his  cars,  by  direction 
of  the  station  agent  be  placed  his  entire  train  of  empty  cars  upon  the  "I" 
siding.  The  deceased's  train  collided  with  the  cars  thus  placed  on  "I"  sid- 
ing. It  was  quite  dark  at  the  time  of  the  accident,  and  Mason,  the  conductor 
of  the  deceased's  train,  had  not  been  informed  by  anyone,  and  did  not  know, 
that  the  cars  were  upoii  "I'*  siding  at  the  time.  There  was  no  signal  upon 
the  "I"  siding  cars,  in  the  way  of  lights  or  otherwise. 

It  is  contended  by  the  plaintiff  that  the  defendant  was  guilty  of  negligence 
in  placing  cars  upon  the  "I"  siding  in  violation  of  its  rules,  and  was  also 
negligent  in  failing  to  inform  the  conductor  that  they  were  there,  and  was 
also  guilty  of  negligence  in  omitting  to  place  upon  the  cars  a  light  or  signal, 
to  give  warning  or  their  presence  on  the  siding.  The  rules  of  the  company 
provided  for  placing  cars  upon  the  "I"  siding  only  when  "£"  siding  was 
full  of  cars.  When  the  train  of  cars  placed  upon  the  "I"  siding  arrived, 
there  was  not  sufficient  room  upon  "E"  for  all  of  the  cars.  Had  asufDcient 
number  of  cars  of  Kendall's  train  been  placed  upon  "£"  aiding  to  fill  it, 
there  would  have  still  remained  10  cai-s,  which  by  the  rules  of  the  company 
should  have  been  placed  upon  the  "I"  siding;  and  had  the  car  In  which  the 
deceased  was  riding  collided  with  10  cars,  instead  of  21  cars,  we  assume  that 
theresultto  him  would  have  been  the  same.  So  that  the  fail  are  of  Kendall  to 
comply  with  the  rules  of  the  company,  by  filling  up  "£"  siding,  does  not  seem  ta 
be  of  much  importance.  The  respondent  relies  mainly  upon  defendant's  n^- 
lect  to  place  lights  upon  the  "I"  siding  cars  to  sustain  the  judgment.  His 
contention  is  that  the  defendant  was  guilty  of  negligence,  in  that  it  failed 
to  adopt  a  rule  requiring  that  cars  occupying  tracks  that  were  to  be  used 
should  have  placed  upon  them  in  the  nighttime  some  light  or  signal  to  give 
notice  to  its  employes  of  their  presence.  It  was  shown  upon  the  trial  that 
the  defendant  had  never  adopted  such  rule  or  regulation.  There  was  no  ev- 
idence that  any  such  rule  had  ever  been  adopted  by  any  railroad  company,  or 
that  such  a  rule  would  have  been  practicable  in  the  handling  of  cars.  There  was 
evidence  tending  to  show  that  the  cars  upon  these  various  sidings  were  fre- 
quently moved  and  changed. 

The  learned  trial  justice  charged  the  jury,  among  other  things,  that  "the 
making  of  suitable  rules  and  regulations  is  imposed  by  law  upon  the  company, 
and  it  is  a  duty  which  it  cannot  escape  from,  any  more  than  it  can  escape 
from  the  duty  of  furnishing  nafe  cars  for  the  men  to  ride  in.  Were  the  rules 
at  this  place  for  the  switching  of  cars  and  the  making  up  of  trains  suitable 
and  proper?  The  written  rules  have  been  read  to  you.  It  Is  claimed  by 
the  plaintiff's  counsel  that,  if  the  company  was  in  the  habit  of  putting  its 
cars  upon  •  I '  track,  and  leaving  them  there  on  a  dark  night,  that  the  rules 
should  have  required  some  signal  to  have  been  hung  out  upon  the  end  of 
the  car  standing  upon  the  •  I '  track,  or  the  conductor  should  have  been  no- 
tified in  some  way  that  the  cars  were  upon  •!'  track.  Whether  it  wa3>a 
proper  regulation  not  to  do  so  is  a  question  of  fact  for  you  to  determine.  If 
it  was  not  a  proper  regulation,  and  by  reason  of  that  omission  this  acci- 
dent  occurred,  then  the  railroad  company  is  liable. "  The  defendant's  coun- 
Bel  duly  excepted  to  this  part  of  the  charge  of  the  court,  and  contends  that 
the  court  erred  in  so  charging.    It  is  obvious  that  this  portion  of  the  charge 
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of  the  court  had  an  important  effect  upon  the  minds  of  the  jurors  in  arr!\> 
iiig  at  their  verdict;  and,  if  the  charge  in  this  regard  was  erroneous,  a  new 
trial  must  be  granted.  As  we  have  seen,  the  case  was  barren  of  any  evl< 
dence  thai  any  such  rule  or  regulation  had  ever  been  adopted  by  any  railroad 
company,  or  that  it  was  a  regulation  that  could  be  practically  observed  by 
the  defendant  in  the  management  of  its  business.  Under  the  charge  of  the 
court,  the  jurors  were  permitted  to  speculate  upon  a  subject  about  which 
they  had  no  information,  so  far  as  the  evidence  in  the  case  gave  them 
light.  It  was  decided  in  Ortppm  v.  Railroad  Co.,  40  N.  Y.  41;  McGrath 
T.  Hatlroad  Co.,  63  K.  Y.  528;  Uoughkirk  v.  President,  etc.,  92  N.  Y.  220, 
— ^that  it  is  reversible  error  for  a  court  to  submit  to  a  jury  the  question 
whether  a  railroad  company  should  have  had  a  flagman  at  a  particular  rail- 
road crossing.  It  was  said  by  Judge  Finch  in  Houghktrk  v.  President,  etc., 
supra:  "The charge  left  it  to  the  jury  whether  the  company  was  or  was  not 
bound  to  have  a  flagman  at  the  crossing,  and  whether  the  defendant  should 
have  had  one  there,  and  so  permitted  the  jury  to  predicate  the  negligence 
upon  the  omission.  «  *  *  They  [the  jury]  must  have  gone  to  their  de- 
liberations with  the  final  impression  upon  their  minds  that  they  were  at  lib- 
erty to  find  that  the  defendant  ought  to  have  stationed  a  flagman  at  the  cross- 
ing, and  that  omission  constituted  negligence  upon  which  a  verdict  could  be 
founded.  For  this  error  we  think  there  should  be  a  new  trial."  It  was  de- 
cided in  Larow  v.  Railroad  Co.,  (Sup.)  15  N.  Y.  Supp.  384,  that  It  was  er- 
ror in  the  court  in  its  charge  to  leave  it  to  the  jury  to  determine  whether 
it  was  reasonable  to  require  the  railroad  company  to  promulgate  a  rule  for- 
bidding entrance  on  a  switch  when  another  engine  and  train  were  upon  it, 
unless  a  signal  is  given,  or  notice  sent  to  the  employes  of  that  train,  and, 
if  they  found  such  a  rule  to  be  reasonable,  they  might  find  the  company  neg- 
ligent; it  not  being  shown  that  any  other  company  bad  adopted  such  a  rule, 
or  what  its  practical  working  would  be  If  adopted.  Hebert  v.  Canal  Co., 
(Sup.)  16  N.  Y.  Supp.  561.  These  are  general  term  decisions,  and  are  in 
point.  I  am  unable  to  distinguish  the  doctrine  of  these  cases  from  the  ques- 
tion presented  here.  In  the  flagman  cases  referred  to,  the  jury  were  per- 
mitted to  decide  whether  the  company  was  not  guilty  of  negligence  in  omit- 
ting to  have  a  flagman  at  the  particular  station.  In  this  case  the  jury  was 
permitted  to  decide  whether  the  defendant  was  negligent  in  not  adopting  a 
rule  requiring  a  signal  light  to  be  placed  upon  a  car  stored  upon  a  track. 
In  the  cases  of  Ford  ▼.  Railway  Co.,  124  N.  Y.  493.  26  N.  E.  Hep.  1101, 
and  Abel  v.  President,  etc.,  108  K.  Y.  581,  9  N.  E.  Bep.  325,  there  was  evi- 
dence that  rules  like  those  contended  tor  had  been  adopted  and  applied  by 
other  companies. 

The  deceased  was  under  age  at  the  time  he  entered  the  defendant's  employ. 
The  plaintiff  testifled  that  the  defendant  asked  him  if  he  would  be  witling 
that  his  boy  should  go  into  the  employ  of  the  defendant,  and  that  he  consented ; 
that  t>efore  his  son  commenced  work  he  brought  to  his  father  for  his  signature 
a  paper  stating  that,  "in  consideration  of  the  defendant  giving  employ- 
ment to  the  son,  the  wages  might  be  paid  to  the  son,  and  he  would  make  no 
claim  upon  the  company  therefor."  It  further  stated:  "And  I  further  agree 
that  I  will  make  no  claim  upon  said  company  for  any  injuries  arising  from 
any  cause  whatsoever  that  may  be  received  by  or  happen  to  my  aaid  son 
while  in  the  employ  of  the  said  company,  either  in  the  capacity  above  men- 
tioned or  in  any  other  capacity."  The  plaintiff  testifled  that  when  the  instru- 
ment was  presented  to  him  for  his  sijrnature  his  son  stated  to  him  that  the 
company  wished  it,  so  that  the  wages  might  be  paid  to  the  son;  that  he  did 
not  read  it,  and  was  ignorant  of  its  contents  when  he  signed  it.  He,  how- 
ever,  stated  that  it  was  presented  to  him  by  his  son  for  his  signature;  that  he 
had  ample  opportunity  to  read  it,  if  he  had  chosen  so  to  do,  biefore  executing 
it.    There  ia  no  suggestion  in  the  case  tliat  be  was  prevented  from  under- 


Digitized  by  CaOOQlC 


668  BEW  YOSK  BUFPLEMENT,  Vol.  18.  [Sup.Ct. 

standing  its  contents  by  any  improper  means  on  the  part  of  the  defendant. 
The  defendant  required  his  signature  to  the  paper  before  it  wonid  give  em- 
ployment to  the  son;  and  we  thinit  tliat  the  plaintiff  must  be  held  ^und  by 
tlie  agreement,  and  that  it  was  error  to  submit  to  the  jury  the  questioa 
whether  It  was  executed  under  such  circumstances  as  to  bind  the  plaintiff. 
Bat  whetlier  the  contract  should  be  construed  as  including  and  covering  any 
claim  which  the  plaintiff  might  have  against  the  defendant  for  negligently 
causing  the  death  of  the  son  may  be  doubted.  The  tenor  of  the  decisions 
of  the  courts  has  been  to  give  strict  construction  to  such  contracts,  and  not 
to  allow  their  provisions  to  lie  extended  too  broadly.  The  main  purpose  of 
the  contract  apparently  was  to  permit  the  defendant  to  pay  the  wages  to  the 
son  as  a  matter  of  convenience,  and  the  clause  waiving  any  claim  for  inju- 
ries may  very  properly  be  limited  so  aa  to  include  only  any  damages  which 
might  arise  in  consequence  of  physical  injuries  to  the  son,  not  resulting  in 
death.  Bat  it  is  not  necessary  to  decide  that  question  here,  as  we  place  our 
decision  granting  a  new  trial  solely  upon  the  error  in  the  charge  of  the  court 
to  the  jury  touching  the  adoption  of  the  rule  in  reference  to  signal  lights. 
We  assume  that  the  evidence  established  the  negligence  of  the  defendant, 
and  the  freedom  from  negligence  on  the  part  of  the  deceased,  as  the  case  fails 
to  state  that  it  contains  all  of  the  evidence.  The  judgment  and  order  ap- 
pealed from  should  be  reversed,  and  a  new  trial  grantwl;  costs  to  abide  the 
event.    All  concur. 


County  of  Orleans  r.  Winohbsteb  et  at. 

(Supreme  Court,  Oenercd  Term,  Syth  Department.    Uaroh,  1803.) 

Polios  Jubtiob— Exxoution  or  Warrant  bbtokd  LmiTs  ow  Vii.i,aob. 

The  charter  of  a  village  provided  for  the  election  of  a  police  justice,  who  should 
have  the  same  powers  and  authority  in  criminal  prooeedlnKS  as  justices  of  the  peace. 
By  Code  Crim.  Proc  H 140, 147,  "a  police  justice  is  a  magistrate  havtngpower  to  is- 
sue a  warrant  for  the  arrest  of  a  person  charged  with  a  orima  "  Under  sections 
1S5, 166,  a  warrant  Issued  "by  any  other  magistrate "  than  a  justice  of  the  supreme 
court  and  the  judges  of  certain  other  courts  "may  be  directed  generally  to  any  peace 
officer  in  the  county  in  which  it  is  issued,  and  mav  be  executed  in  that  county.* 
Held,  that  a  warrant  issued  by  the  police  justice  of  said  viUage  for  the  arrest  of  a 
person  charged  with  committing  crune  therein  might  be  executed  any  where  witiiin 
the  County,  beyond  the  limits  of  the  village. 

Appeal  from  special  term,  Orleans  county. 

Action  on  a  forfeited  recognizance  by  the  county  of  Orleans  against  Mary 
E.  Winchester  and  Ira  D.  Watson.  From  a  judgment  for  plaintiff,  defend- 
ant Watson  appeals.     Affirmed, 

Argued  before  Dwight,  F.  J.,  and  Macohbeb  and  Lewis,  JJ. 

H.  B.  Dayton,  for  appellant     Whedon  <£  Ryan,  for  respondent. 

Lewis,  J.  The  defendant  Mary  E.  Winchester  was  arrested  September  1. 
1890,  on  a  warrant  issued  by  Morgan  L.  Brainard.  police  justice  of  the  village 
of  Meiiina.  The  warrant,  and  the  deposition  upon  which  it  was  issued, 
charged  her  with  the  crime  committed  within  the  village  of  Medina,  of  lieing 
a  disorderly  person,  contrary  to  the  provisions  of  the  charter  of  the  village. 
The  village  of  Medina  was  incorporated  by  chapter  39  of  the  Laws  of  1874,  as 
amended  by  several  acts  subsequently  passed.  The  arrest  was  made  in  the 
town  in  which  Medina  is  situated,  but  outside  the  territorial  limits  of  the  vil- 
lage. The  defendant  Wincliester  was  placed  upon  trial,  and,  the  case  being 
adjourned,  she  as  principal,  and  the  defendant  Ira  D.  Watson  as  surety,  exe- 
cuted an  undertaking  to  the  people  of  the  county  of  Orleans  in  the  penal  snm 
of  9200,  conforming;  substantially  to  section  738  of  the  Code  of  Criminal  Pro- 
cedure, conditioned  that  the  defendant  should  appear  atsuch  police  court  from 
time  to  time  until  judgment.    She  failed  to  appear  upon  the  adjourned  day. 
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and  the  police  justice  declared  the  undertaking  forfeited,  and  this  action  was 
commenced  against  the  defendants  to  recover  the  amount  of  the  penalty  of 
tiie  bond.  A  verdict  was  rendered  for  the  plaintiff  for  the  sum  of  $200,  and 
judgment  was  entered  Hgainst  the  defendants,  and  this  appeal  was  talcen  frum 
the  judgment  by  Watson,  and  his  contention  is  that,  the  arrest  having  been 
made  outside  of  the  village  of  Medina,  the  police  court  did  not  acquire  juris- 
diction to  try  the  defendant,  and  hence  had  no  autliority  to  require  the  execu- 
tion of  the  bond.  Concededly,  the  police  justice  had  jurisdiction  of  the  subject- 
matter  of  the  offense,  and,  had  the  arrest  taken  place  in  the  village  of  Medina, 
bis  jurisdiction  would  not  be  questioned.  The  charter  of  the  village  provides 
for  tlie  election  of  a  police  justice,  and  declares  that  be  shall  possess  the  same 
powers  and  authority  in  all  criminal  proceedings  as  justices  of  the  peace  in 
the  several  towns  of  this  state.  His  jurisdiction  is  limited  to  offenses  com- 
mitted in  the  village.  Complaint  having  been  made  to  him,  as  police  justice, 
ag^nst  the  defendant,  for  violation  of  the  village  charter,  he  Issued  a  warrant 
in  proper  form,  directed  to  any  peace  ofBcer  of  the  county  of  Orleans,  direct- 
ing the  arrest  of  the  defendant  The  peace  ofBcer  who  bad  authority  to  exe- 
cute warrants  in  any  part  of  the  county,  arrested  the  defendant  outside  of  the 
limits  of  the  village.  The  defendant  was,  at  the  time,  a  resident  of  the  vil- 
lage. 

"A  police  justice  Is  a  magistrate  having  power  to  issue  a  warrant  for  the 
arrest  of  a  person  charged  with  a  crime. "  Sections  146, 147,  Code  Crim.  Froc. 
Section  155  of  the  Code  of  Criminal  Procedure  provides  that  if  a  warrant  be 
issued  by  a  justice'of  the  supreme  court,  or  judge  of  the  superior  court,  or  court 
of  common  pleas,  or  a  recorder,  city  judge,  or  judge  of  the  court  of  general 
sessions  in  the  city  and  county  of  New  York,  or  by  a  county  judge,  or  by  a 
judge  of  the  city  court,  it  may  be  directed  generally  to  any  peace  officer  in  the 
state,  and  may  be  executed  by  any  of  those  officers  to  whom  it  may  be  deliv- 
ered. It  is  provided  by  section  156  that,  if  it  be  issued  by  any  other  magis- 
Istrate,  it  may  be  directed  generally  to  any  peace  officer  in  the  county  in  which 
it  is  issued,  and  may  be  executed  in  that  county;  or,  if  the  defendant  be  in  an- 
other county,  it  may  be  executed  therein,  upon  the  written  direction  of  a  mag- 
istrate of  such  other  county  indorsed  upon  the  warrant,  etc.  The  language 
of  section  156  is  sufficiently  broad  to  give  to  Mr.  Brainard  authority  to  issue 
a  warrant  to  be  executed  throughout  the  county  of  Orleans;  and  while  it  has 
been  held  in  a  numt>er  of  cases  that  the  legislature  has  not  the  power,  under 
the  constitution,  to  give  to  these  local  officers  jurisdiction  beyond  the  limits 
of  the  city  or  village  in  which  they  are  elected,  we  are  not  aware  of  any  au- 
thority holding  that  a  criminal  warrant  issued  by  a  police  justice  of  a  village 
or  city  may  not  be  executed  within  the  county,  outside  of  the  limits  of  the  city 
or  village.  The  place  of  arrest  is  nut  the  test  to  apply  in  determining  the 
power  and  jnrisdictfon  of  the  court  to  bear  and  determine  the  guilt  or  inno- 
cence of  the  defendant,  but  it  is  the  place  where  the  offense  was  committed 
which  confers  the  jurisdiction.  The  question  is  not  as  to  the  constitutionality 
of  a  law  conferring  jurisdiction  upon  the  court  to  hear,  try,  and  determine  the 
guilt  of  the  defendant  of  the  offense  charged,  but  rattier  as  to  the  constitu- 
tional power  of  the  legislature  to  authorize  the  police  magistrate  of  a  city  or 
village,  and  other  lor^al  magistrates  speciQed  in  the  Penal  Code,  to  issue  a  war- 
rant for  the  apprehension  and  arrest  of  a  person  charged  with  crime  within 
tbeir  county,  and  to  direct  and  authorize  any  peace  officer  of  the  county  to 
malie  the  arrest  anywhere  within  the  county.  The  charter  of  Medina  does 
not  limit  the  power  of  the  peace  officer  to  execute  the  warrant.  The  legislature 
has,  from  time  to  time,  clothed  officers  not  possessing  judicial  powers  with  the 
power  to  issue  warrants  for  the  arrest  of  offenders.  Such  authority  has  been 
given  to  aldermen  and  mayors.  The  prisoner,  when  arrested,  is  required  to 
be  taken,  however,  before  a  magistrate  having  judicial  govrwB,  for  ezamiua- 
tion  or  trial. 
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The  defendant  was  a  resident  of  Medina.    She  committed  tbe  crime  there. 
Under  tbe  advice  of  her  counsel,  with  a  view  to  raising  the  question,  she  left 
the  village,  and  was  found  by  the  officer,  and  arrested,  outside  of  the  Tilla^^ 
limits,  and  taken  before  the  police  magistrate.    Her  counsel  failed  to  raise 
the  question  of  the  jurisdiction  of  the  court  to  try  tbe  defendant.    Tbe  trial 
proceeded,  and  it  appears  from  the  record  ttiat  an  adjournment  was  bad  by 
consent  of  the  defendant,  and  the  undertaking  was  thereupon  given.     The 
doctrine  contended  for  hj  the  appellant  would  necessarily  lead  to  great  inoon- 
venlence  and  absurd  results.    If,  after  committing  the  offense,  tbe  criminal 
steps  outside  the  village  limits,  some  other  official  beside  the  police  justice 
must  be  applied  to  for  a  warrant.    When  the  offender  is  secured,  he  must  be 
taken  before  the  police  justice  for  examination  or  trial.    We  are  not  prepared 
to  assent  to  this  doctrine.    Warrants  issued  by  police  magistrates  of  cities  and 
villages  have  been,  ever  since  the  courts  were  created,  executed  in  the  coun* 
ties  outside  of  the  limits  of  the  city  or  village,  and  we  are  not  aware  of  any 
adjudicated  case  where  the  question  was  presented  holding  that  they  cannot 
be  thus  executed.     We  are  referred  by  the  appellant's  counsel  to  several  an* 
thorities,  where,  in  the  opinions  of  the  court,  language  is  used  which  may  be 
claimed  to  sustain  the  appellant's  contention ;  but,  upon  an  examination  of  tbe 
cases,  it  will  be  found  that  the  question  here  presented  was  not  before  the 
court  of  decision.    In  the  case  of  People  v.  Terry,  108  N.  Y.  1,  14  N.  £.  Kep. 
815,  the  defendant  was  charged  with  committing  a  crime  In  the  village  of  Can- 
too.    He  was,  so  far  as  the  case  shows,  arrested  in  the  village;  hence  the 
question  here  presented  was  not  l>efore  that  court.    In  the'caseof  Lander*  t. 
Railroad  Co.,  53  N.  Y.  450,  it  was  held  that  the  process  issued  out  of  the  city 
court  of  Brooklyn  could  not  be  served  outside  of  the  city  of    Brooklyn.    In 
that  case  the  cause  of  action  arose,  and  the  process  was  served,  in  the  city  of 
New  York,  so  that  the  court  had  not  jurisdiction  of  the  subject-matter.    It 
was  held  in  the  case  of  Bank  v.  Bradley,  19  N.  Y.  245,  that,  in  an  action 
where  the  cause  of  action  arose  in  the  city  of  Buffalo,  a  summons  issued  out 
of  the  superior  court  of  that  city  could  be  served  upon  a  party  outside  of  tbe 
limits  of  the  city.     The  case  was  decided  when  the  superior  court  was  not  a 
constitutional  court,  and  its  jurisdiction  was  limited  to  causes  of  action  aris- 
ing In  the  city,  unless  the  process  was  served  upon  the  defendant  in  the  city. 
We  think  the  police  court  had  jurisdiction  of  the  defendant,  and  of  the  pro- 
ceeding, and  had  power  to  accept  the  undertaking  given  by  the  defendants. 
We  have  examined  the  question  raised  by  the  appellant  as  to  the  form  of  tbe 
bond.    While  it  is  somewhat  informal,  we  think  it  substantially  conforms  to- 
the  form  of  undertaking  provided  by  the  Code  of  Criminal  Proicedure.    The 
judgment  appealed  from  should  be  affirmed.    All  concur. 


In  n  Fasgo's  Estate. 
{Supreme  Court,  General  Term,  Fifth  Department.    March,  1893.) 
FaOBiiTE  P&LOTioE — Allow AMCB  or  C1.AIM  ^akisvs  Bst^tb. 

Code  ClvU  Froa  %  8718,  provldee  tbat  od  a  petition  to  a  sarrogate  to  compel  pay- 
ment Of  a  olsim  agaiiiBt  a  decedent's  estate  the  surrogate  must  alsmlsa  tbe  petition, 
it  the  executor  or  administrator  flies  a  written  answer,  duly  verified, "  aettii»  forth 
facts  which  show  that  it  is  doubtful"  whether  petitioner's  claim  Is  valid  analegaL 
and  denying  Its  validity  or  legality  absolutely  or  on  Information  and  belief,  lieia 
that,  where  an  executor.  In  his  answer  to  such  petition,  alleged  that  the  claim  was 
for  damages  arising  out  of  tbe  alleged  fraud  of  decedent  In  the  sale  of  certain  prop- 
erty to  claimant,  and  denied  on  information  and  belief  the  validity  and  IsgaUty  of 
the  claim,  the  surrogate  properly  dismissed  the  petition. 

Appeal  from  surrogate's  court,  Erie  county. 

Petition  by  John  Laughltn  to  compel  the  executor  of  the  will  of  Anna  U. 
Fargo  to  pay  a  claim  against  the  estate  of  decedent.  The  petition  was  dis- 
missed by  the  surrogate,  and  petitioner  appeals.    Affirmed. 
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Argued  before  Dwight,  P.  J.,  and  Macombeb  and  Lbwis,  JJ. 
William  L.  Jones,  for  appellant.     Dmoe  P.  Hodson,  for  respondent. 

Lewis,  J.  Laughlin,  on  or  about  the  Ist  of  June,  1891,  presented  his  pet!« 
tion  to  the  surrogate's  court  of  Erie  county,  setting  forth  that  he  had  a  claim 
against  the  estate  of  Mrs.  Fargo,  amounting  to  the  sum  of  $4,285;  that  he 
bad  duly  presented  it  to  George  B.  Webster,  the  executor  of  the  estate,  on  the 
8d  day  of  February,  1891,  and  that  the  executor  had  neltlier  disputed  nor  re- 
jected his  claim;  that  tliere  is  sufficient  property  of  the  estate  applicable  to 
the  payment  thereof  without  injuriously  affecting  the  rights  of  others;  and 
asked  for  a  citation  requiring  the  executor  to  show  cause  why  a  decree  should 
not  be  made  directing  him  to  pay  the  claim.  Citation  was  issued,  and  upon 
the  return  day  thereof  the  executor  interposed  an  answer  stating  that  the  ex- 
ecutor was  on  or  about  February  3,  1891,  duly  served  with  a  copy  of  the 
claim  set  out  in  the  petition,  which  had  been  in  his  bands  ever  since,  and  had 
been  the  subject  of  dispute  and  discussion  between  himself  and  the  claimant 
ever  since,  until  about  the  1st  day  of  June,  when  he  directed  the  claimant  to 
make  out  a  cliiirn  speciQcally  In  items  so  that  the  same  might  be  intelligently 
and  specifically  rejected  in  writing;  that  the  claimant  promised  to  do  so;  that  the 
next  thing  he  received  from  the  claimant  was  the  order  to  show  cause  in  these 
proceedings.  The  answer  further  stated  that  the  claim  is  based  upon  the 
alleged  fraud  of  the  deceased  in  ranking  the  sale  of  certain  property  to  the 
claimant,  about  five  years  ago,  as  stated  in  the  claim.  The  executor,  upon 
bis  information  and  belief,  denied  absolutely  the  validity  and  legality  of  said 
claim,  and  prayed  for  an  order  dismissing  the  petition.  The  claim,  as  pre- 
sented, was  as  follows:  "The  estate  of  Anna  H.  Fargo,  deceased,  to  John 
Laughlin,  Dr.  To  damages  on  fraudulent  sale.  'Times  Printing  House,'  so 
called,  about  :N'ovember  16,  1886,95,785;  credit  by  printing,  $1,500;  leaving 
now  due,  84,285,  and  interest  from  November  15,  1886."  It  was  duly  verifled. 
Upon  the  answer  being  filed,  the  claimant's  attorney  offered  to  prove  that  there 
was  no  rejection  of  the  claim  in  any  manner,  nor  any  offer  to  refer,  since  the 
8d  of  February,  and  that  the  executor  kept  it  until  the  1st  day  of  June  with- 
out making  any  offer  to  refer.  Counsel  for  the  executor  objected,  on  the 
ground  that  the  surrogate  had  no  jurisdiction  to  enter  into  the  merits  of  the 
matter  subsequent  to  the  filing  of  the  answer  of  the  executor.  The  surrogate 
sustained  the  objection,  and  dismissed  the  proceeding,  to  which  ruling  and 
decision  counsel  for  plaintiff  excepted.  Section  2718  uf  the  Code  provides  that 
npon  the  return  day  of  the  citation,  if  the  executor  "files  a  written  answer, 
duly  verified,  setting  forth  facts  which  show  that  it  is  doubtful  whether  the 
petitioner's  claim  is  valid  and  legal,  and  denying  its  validity  or  leeality  abso- 
lutely or  npon  information  and  belief,"  the  surrogate  must  dismiss  the  peti- 
tion without  prejudice  to  an  action  for  an  accounting  in  behalf  of  the  peti- 
tioner. The  answer  interposed  by  the  executor  was  quite  informal  and  inar- 
tistic. The  alleged  claim,  it  will  be  seen,  was  fur  damages  arising  out  of  an 
alleged  fraudulent  sale  of  the  Times  Printing  House  in  the  year  1886, 
al)out  five  years  before  the  presentation  of  the  claim  to  the  executor.  It  was 
not  an  account  nor  a  liquidated  claim,  it  was  obviously  a  claim  that  should 
not  have  been  the  subject  of  investigation  in  the  surrogate's  court.  It  was 
claimed  that  the  deceased  had  been  guilty  of  a  fraud.  The  executor,  by  his 
answer,  disputed  the  legality  of  the  claim.  His  answer  did  fail  to  state  the 
facts  upon  which  he  based  his  doubt  as  to  the  validity  of  the  claim,  but  it 
did  state  that  the  claim  was  based  upon  an  alleged  fraud  of  the  deceased  in 
making  the  sale  of  certain  property,  and  upon  information  and  belief  denied 
absolutely  the  legality  and  validity  of  the  claim.  The  practice  in  the  surro- 
gate's court  is  somewhat  informal.  The  pleadings  are  usually  oral.  In  this 
case,  in  order  to  divest  the  surrogate  of  jurisdiction  to  malce  the  decree,  the 
Code  required  a  written  verifled  answer.    We  think  it  must  be  held  that  the 
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answer  was  sufflcientlv  broad  to  divpst  the  surrogate  of  Jurisdiction  to  make 
aUec-ree  in  the  premises.  No  objection  was  made  to  the  form  of  the  answer 
upon  the  hearing.  If  the  petitioner  claimed  it  was  defective  in  that  it  failed 
to  set  forth  the  facts  required  by  section  2718,  he  should  have  called  the  court's 
attention  to  the  defect.  Should  the  decree  be  reversed,  and  the  proceedings 
remitted  to  the  surrogate's  court,  it  would  result  in  the  answer  being  made 
more  formal.  It  would  be  improper  for  the  surrogate  to  attempt  to  adjudi- 
cate such  a  claim.  If  it  was  to  be  contested  it  sliould  be  tried  before  a  jury. 
The  decree  appealed  from  should  be  affirmed,  with  costs.    All  concur. 


Batter  «.  City  of  BurPALO. 

(Supreme  Court,  Oeneral  Term,  F{flh  Department.    Karch,  1898.) 

HuitioiFAL  Ck>RFOiuLTioN8— Actions  aoaikst— Noticb  of  Intbrt  to  Sue. 

Diider  Laws  18ti6,  c.  673,  which  provides  that  no  action  against  a  city  of  tMs  state 
having  60,000  inhabitants  or  over,  for  damans  for  personBliDinrles  alleged  to  have 
been  austained  by  reason  of  the  negligence  of  such  city,  shall  be  maintained,  an- 
iens notice  of  the  intention  to  commence  such  action,  and  of  the  time  and  place  at 
which  the  injuries  were  received,  shall  have  been  filed  with  the  counsel  to  the  cor- 
poration, or  other  proper  law  officer  thereof,  within  six  months  after  ouch  cause  of 
action  shall  have  accrued,  such  notice  of  an  intention  to  sue  is  a  prerequisite  to  the 
right  to  maintain  the  action,  though  it  was  oommenued  within  six  months  after 
cause  of  action  arose.  Meyer  v.  Mayor,  etc.,  14  Daly,  895;  Duff  v.  Mayor,  etc, 
(Super.  N.  Y.)  16  N.  T.  Supp.  863,— contra. 

Appeal  from  special  term,  Erie  county. 

Action  by  Tlieresa  Bauer,  administratrix,  etc.,  of  Lorenz  Bauer,  deceased, 
against  the  city  of  Buffalo  for  damages  for  negligent  killing  of  plaintiff's  in- 
testate. From  a  judgment  for  plaintiff,  and  from  an  order  denying  a  mo> 
tion  for  a  new  trial,  defendant  appeals.    Reversed. 

Argued  before  Dwiqht,  P.  J.,  and  Mauoubek  and  Lewis,  JJ. 

W.  F.  Maekey,  for  appellant.    Motes  Shire,  for  respondent. 

Lewis,  J.  This  action  was  brought  to  recover  damages  sustained  by  the 
death  of  Lorenz  Bauer,  caused  by  the  alleged  negligence  of  the  defendant. 
The  evidence  tended  to  show  that  the  deceased's  death  was  caused  by  the  de- 
fective condition  of  one  of  the  streets  of  the  city  of  Buffalo.  There  was 
sufiBcient  evidence  to  justify  the  jury  in  finding  that  the  defendant's  negli- 
gence caused  the  injuries,  and  that  Bauer  was  free  from  negligence  contrib- 
uting thereto.  The  principal  contention  arises  under  chapter  572  of  the 
Laws  of  1886,  which  provides  that  no  action  against  a  city  of  this  state,  hav- 
ing 50,000  inhabitants  or  over,  for  damages  for  personal  injuries  alleged  to 
have  been  sustained  by  reason  of  the  negligence  of  such  city,  shall  be  main- 
tained, unless  the  same  shall  be  commenced  within  one  year  after  the  cause 
of  action  therefor  shall  have  accrued,  nor  unless  notice  of  the  intention  to 
commence  such  action,  and  of  the  time  and  place  at  which  the  injuries  were 
received,  shall  have  been  filed  with  the  counsel  to  the  corporation,  or  other 
proper  law  officer  thereof,  within  six  months  afteE  such  cause  of  action  shall 
have  accrued.  The  notice  required  by  this  act  was  not  served,  but  the  action 
was  commenced  within  six  months  from  the  time  it  accrued.  The  city  char- 
ter provides  that  .nil  claims  against  the  city  for  wrong  or  injury  must  be  pre- 
sented to  the  common  council  within  six  months  after  the  wrong  or  injury 
accrued,  and  that  no  action  or  proceeding  to  enforce  or  recover  such  claim  . 
against  the  city  shall  be  brought  until  the  expiration  of  40  days  after  such 
presentation.  This  provision  of  the  charter  was  complied  with.  It  is  the 
contention  of  the  plaintiff  that  the  act  of  1886  has  no  application  to  this  ac- 
tion, as  it  was  commenced  within  the  six  months  following  the  death  of 
Bauer.  This  construction  had  been  given  to  this  act  before  the  trial  of  this 
case  at  the  circuit  by  the  general  term  of  the  common  pleaa  of  New  York  ia 
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the  case  of  Meyer  ▼.  Mayor,  etc.,  14  Dalj,  895,  and  also  in  the  case  of  Duff 
Y.  Mayor,  etc.,  15  N.  Y.  Sapp.  863,  decided  by  the  general  term  of  the  supe- 
rior court  of  New  York.  According  to  the  letter  of  this  statute,  the  service 
of  the  notice  of  an  intention  to  commence  the  action  is  made  a  prerequisite 
to  its  maintenance,  without  reference  to  whether  the  action  shall  have  been 
commenced  within  six  months  from  the  time  of  the  accident.  One  purpose 
of  the  act  evidently  is  that  the  law  officer  shall  have  early  information  that 
an  action  Is  to  be  commenced,  to  the  end  that  he  may  investigate  the  facts 
while  they  are  frenh  in  the  minds  of  the  witnesses,  and  it  may  answer  a  useful 
purpose  where  the  commencement  of  the  action  is  delayed  till  near  the  close 
of  the  year;  but,  where  the  action  is  commenced  within  the  six  months,  the 
commencement  of  tbe  action  would  seem  to  fully  answer  this  purpose,  for  it 
would  give  the  city  all  the  information  tbe  notice  would  give.  Had  the  act 
provided  for  some  definite  adequate  time  to  elapse  between  the  service  of  the 
notice  and  tbe  commencement  of  the  action,  that  would  have  afforded  an  op- 
portunity to  settle  the  claim,  if  desired,  and  thereby  save  the  costs  of  the  ac- 
tion ;  but  the  statute  fails  to  make  such  provision.  The  letter  of  tbe  law  is 
complied  with  when  the  commencement  of  the  action  immediately  follows 
tbe  service  of  the  notice.  The  draughtsman  did  not  display  mocb  wis- 
dom in  preparing  the  act.  It  does,  however,  provide  that  the  action  shall 
not  be  maintained  unless  the  notice  shall  have  been  served.  It  was  held  by 
the  city  court  of  Brooklyn  in  the  case  of  Merz  v.  City  of  Brooklyn,  re- 
ported in  11  N.  Y.  Supp.  778,  where  tbe  facta  were  precisely  like  the  facts 
here,  and  where  this  precise  question  was  presented,  that  tl)e  law  of  1886 
applied.  The  Merz  Case  was  affirmed  by  the  court  of  appeals  without  any 
opinion.  128  N.  Y.  617.  28  N.  £.  Rep.  253.  This  question  was  raised  and 
discussed  in  the  appellant's  brief  in  the  court  of  appeals.  Tbe  decision  in  the 
Men  Case  is  decisive  of  this  case,  and  it  thereiore  follows  that  the  judg- 
ment and  order  appealed  from  should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  abide  tbe  event.    All  concur. 


Sanford  v.  Moss. 
{Supreme  Court,  General  Term,  lyih  Department.    March,  1893.) 

NsooTiABLa  iNantCHiiNTB— BoKA  Fids  Indokbees. 

In  an  action  by  the  bolder  of  notes  ^ven  by  defendant  in  payment  for  seed  rye 
bought  of  a  seed  company  at  a  high  price,  it  appeared  that  the  company's  agent,  a 
friend  of  defendant,  overpersuaded  him  by  the  promise  that  the  company  would 
■ell  for  blm  part  of  tJie  crop  raised  therefrom  at  aa  enhanced  price,  which  the  com- 
pany failed  to  do.  and  defendant  alleged  this  as  a  false  repreaentation.  The  con- 
tract involved  the  cheating  of  some  one,  and  defendant  falfy  understood  Its  terms, 
field  that,  though  It  was  doubtful  how  far  the  false  representation  Induced  the 
contract,  it  was  of  snfficient  importance  topnt plaintiff  to  proof  of  his  being  a  bona 
JUie  purchaser  for  value,  before  maturity. 

Appeal  from  special  term,  Niagara  county. 

Action  by  Harvey  San  ford  against  Isaac  fi.  Moss  on  promissory  notes. 
From  a  judgment  for  plaintiff,  and  from  an  order  denying  a  motion  for  new 
trial  upon  the  minutes,  defendant  appeals.     Affirmed. 

Argued  before  Dwight,  F.  J.,  and  Macobibeb  and  Lewis,  J  J. 

BurreU  dl  Parker,  for  appellant.    Richard  Crowley,  for  respondent. 

Lewis,  J.  The  promissory  notes  upon  which  tbe  judgment  in  this  action 
was  obtained  were  given  by  the  defendant  in  payment  for  20  bushels  of  seed 
rye,  at  the  price  of  915  a  bushel,  pursuant  to  an  agreement  entered  into  be- 
tween the  defendant  and  the  Pennsylvania  Seed  Company,  Limited,  by  tbe 
terms  of  which  the  seed  company  was  to  furnish  to  tbe  defendant  tbe  rye  at  the 
prioe  named,  and  tbe  defendant  was  to  sow  the  rye.  The  seed  company  agreed 
to  sell  for  tbe  defendant,  from  the  crop  raised  from  tbe  seed  lyetbe  following 
v.l8K.Y.8.no.8 — 43 
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year,  40  bushels,  at  815  a  bushel,  the  seed  company  reserving  to  itself,  as 
commission  for  selling,  85  a  bushel.  The  defendant  is  a  farmer  residing  in 
Niagara  county.  He  is  65  years  of  age.  and  owns  a  farm  in  that  county  of 
370  acres.  He  knew  the  rye  he  was  agreeing  to  buy  and  pay  815  a  bushel  foi 
was  not  worth  to  exceed  65  to  75  cents  a  bushel.  He  testified  tliat  Mr.  See- 
ley,  the  agent  of  the  seed  company,  explained  to  him  the  plan  of  operation  the 
company  proposed  to  pursue  in  selling  grain.  It  necessarily  involved  cheat- 
ing some  one  eventually;  but  Seeley,  whom  defandant  testified  he  bad  known 
for  a  number  of  years,  and  had  done  business  with  him,  assured  him  it  was 
a  great  chance  to  make  money;  that  it  was  all  right;  and  made  such  strong 
protestations  of  friendship  for  the  defendant  that  he  allayed  any  apprehen- 
sion the  defendant  may  have  had  that  he  might  be  the  victim,  and  so  be  en- 
tered into  the  agreement.  He  testified  that  be  fully  understood  the  terms  of 
the  contract,  and  gave  the  promissory  notes,  one  payable  to  H.  Seeley  ot 
bearer,  and  the  other  to  W.  J.  Curtiss  or  bearer.  Unlike  many  transactions 
in  grain,  the  20  bushels  of  rye  were  actually  delivered  to  the  defendant.  He 
sowed  the  rye  the  same  year,  but  tlie  seed  company  failed  to  carry  out  the 
agreement  by  selling  the  rye  for  the  defendant  the  following  year.  The  de- 
fendant's evidence  tended  to  show  that  the  seed  company's  agent  made  false 
representations  as  to  the  responsibility  and  standing  of  the  seed  company. 
It  is  quite  doubtful  if  the  false  representations  had  any  influence  in  inducing 
the  defendant  to  enter  into  the  contract  and  give  the  notes.  They  were,  how- 
ever, of  sutflcient  importance  to  pot  the  burden  upon  theplaintifl  of  proving, 
in  order  to  recover,  that  be  was  a  bona  fide  purchaser  of  the  notes  for  value, 
before  maturity.  The  plaintiff  gave  evidence  tending  to  show  that  he  pur- 
chased the  notes  before  they  were  due,  and  paid  full  value  for  them,  and  that 
he  had  no  knowledge  or  information  when  he  purchased  them  that  they  were 
obtained  by  fraudulent  means,  but  supposed  them  to  l>e  genuine  notes.  The 
questions  of  fact  were  submitted  to  the  jury  under  a  charge  of  the  court  quite 
as  favorable  to  the  defendant  as  the  evidence  justified,  and  the  jury,  upon  evi- 
dence sufficient  to  sustain  their  verdict,  found  for  tbe  plaintiff.  We  have 
examined  the  defendant's  exceptions,  and  find  nothing  in  them  calling  for  a 
reversal  of  tlie  judgment.  The  judgment  and  order  appealed  from  should  be 
affirmed.    All  concur. 


Waix  v.  Jonss  et  al. 

(Supreme  Court,  Qeneral  Term,  First  Department.    Msrob  81, 1899.) 

iHJtiBT  TO  Emplote— Neoliobncb— EvmsitOB. 

Plaintiff's  intestate  was  killed  by  a  falling  brick  while  at  work  on  a  trallding  in 
course  of  erection.  Plaintiff  alleged  neg-ligenoe  in  defendants,  tbe  oontrsctors,  in 
failing  to  cover  the  floor  beams  of  tbe  building,  by  reason  of  which  the  brick  feU 
througb,  and  in  providing  scaffolding  of  insufficient  width,  bnt  there  waa  no  evi- 
dence that  the  brick  fell  from  the  scaffold,  or  whence  it  fell.  Held,  that  a  verdict 
was  properly  directed  for  defendants. 

Exceptions  from  circuit  court.  New  York  county. 

Action  by  Ellen  Wall,  administratrix  of  Thomas  Breen,  deceased,  against 
B.  H.  Jones  and  another,  to  recover  damages  for  the  negligent  killing  of 
plaintiff's  intestate,  A  verdict  was  direct^l  for  defendants,  and  plaintiff 
moves  for  a  new  trial  on  exceptions  ordered  to  be  heard  in  the  first  instance  at 
the  general  term.     Exceptions  overruled. 

Argued  before  Van  Bbunt,  P.  J.,  and  O'Brien,  J. 

CJiarlee  J.  Bidgtcay,  for  the  motion.    Fredtriak  G.  Gedtuff,  opposed. 

Feb  Curiam.  In  July,  1889.  the  defendants  were  engaged  in  the  erection 
of  a  building  at  Fourteenth  street  and  Broadway,  in  the  city  of  New  York, 
and  on  the  13tb  of  July  the  deceased  was  in  the  employ  of  the  defendants, 
and  at  work  upon  said  building,  and  while  so  employed  was  struck  upon  tba 
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head  by  a  brick  which  fell  from  the  upper  part  of  that  building,  and  killed. 
The  claim  upon  the  part  of  the  plaintiff  was  that  the  injury  occurred  because 
of  the  negligence  of  the  defendants,  and  the  manner  in  which  the  work  of 
constructing  the  building  was  carried  on,  in  that  the  scaffold  upon  which  the 
masons  were  working  was  not  of  the  proper  width,  and  that  there  was  no 
flooring  over  the  floor  beams  which  had  been  put  In  place  upon  the  several 
stories  of  the  building.  The  difficulty  with  the  plaintiff's  case  is  that  there 
is  no  evidenoe  whatever  from  whence  the  brick  which  fell  and  killed  the 
plaintiff's  intestate  came.  One  witness  says  he  supposes  it  came  from  the 
scaffold;  another  witness  saw  it  falling  from  the  sixth  story;  another  says 
that  he  saw  it  falling  from  the  wall  upon  the  seventh  story;  and  another  that 
it  came  from  the  seventh  story  wall,  and  that  he  supposed  the  scaffold  must 
have  t>een  overloaded,  and  one  of  the  bricks  came  off  the  scaffold.  This  is 
all  the  evidenoe  tending  to  show  how  the  brick  came  to  fall.  For  aught  that 
appears,  it  may  have  been  thrown  down  by  one  of  the  workmen,  or  it  may 
bave  dropped  from  the  hands  of  one  of  the  workmen.  There  is  nothing  to 
show  that  the  falling  of  the  brick  was  caused  by  negligence  upon  the  part  of 
the  defendants.  '  Without  this  proof  there  was  no  evidence  upon  which  the 
Jury  could  find  a  verdict  in  favor  of  the  plaintiff.  Therefore  it  is  not  necessary 
to  discuss  the  question  as  to  whether,  under  any  circumstances,  the  plaintiff 
could  recover.  The  only  hesitation  that  we  had  in  coming  to  this  conclusion 
arises  from  the  fact  that  the  learned  judge  who  presided  at  the  circuit  ordered 
the  exceptions  taken  to  be  heard  in  the  first  instance  at  the  general  term. 
The  case  seems  to  be  so  plain  that  we  do  not  see  how  it  was  possible  for  the 
judge  presiding  at  the  circuit  to  have  had  any  doubt  as  to  the  correctness  of 
the  ruling,  such  as  would  justify  his  ordering  exceptions  to  be  lieard  in  the 
first  instance  at  the  general  term.  The  exceptions  should  be  overruled,  and 
judgment  ordered  for  the  defendants,  with  costs. 


PaoFLB  «B  r«I.  Savimos  Bank  of  New  London  «.  Golehan  et  al„  C!om> 

miasioneis  of  Taxes. 
(Suprenw  Court,  Oeneral  Term,  First  Department    March  81, 1S93.) 
1.  TAX1.TIOX— Pbofebtt  of  Foriion  Savings  Basx. 

Stock  of  national  banks  in  the  state  of  New  York,  held  by  a  asvinfrs  bank  of 
another  state,  is  taxable  in  New  York,  tbongh  the  property  of  the  savingi  bank  Is 
exempt  by  the  laws  of  its  own  state. 
8.  Samk — Dbsuotino  Lubilitixb. 

ThoQgh  the  deposits  of  a  savings  bank  are  exempt  from  taxation,  its  assets  can- 
not be  entirely  disregarded  on  an  Hssessment  of  its  national  bank  stock  for  taxa- 
tion ;  and  the  savings  bank  is  not  entitled  to  set  off  the  entire  amount  of  its  liabil- 
ities against  the  stock  so  held. 
PATTKRgoN,  J.,  dissenting. 

Appeal  from  special  term.  New  York  county. 

Certiorari  on  the  relation  uf  the  Savings  Bank  of  New  London,  Conn.,  to 
review  the  action  of  Michael  Culeman  and  others,  commissioners  of  taxes  and 
assessments  in  tlie  city  of  New  York,  in  assessing  certain  national  bank  stock 
of  the  relator.  The  relator  appeals  from  an  order  dismissing  the  writ.  Af- 
firmed. 

Argued  before  Van  Brttnt,  P.  J.,  and  Patterson  and  O'Brien,  JJ. 

Richards  <t  Heaid  and  Brovmell  <t  Lathrop,  {S.  B,  Brownell,  of  counsel,) 
for  appellant. 

The  decision  of  the  assessors  was  erroneons  and  illegal  npon  the  following 
grounds:  Fint.  The  relator,  l>eing  a  savings  bank,  is  exempted  by  the  laws 
of  the  state  of  New  York  from  all  taxation  upon  its  personal  property,  inclnd> 
ing  its  bank  shares.  Beoond.  The  assessment  is  not  authorized  by  the  fed- 
eral  law,  under  which  the  national  banks  were  incorporated,  nor  by  the 
laws  of  New  York,  because  the  debts  of  the  relator  should  have  been  al- 
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IovY!'(]  or  ofTset  against  tlie  assessment  of  its  national  bank  shares.  The 
redcral  courts  have  condemned  the  course  followed  by  the  commissionere 
herein,  and  have  repeatedly  and  continuously  held  that  such  assessments, 
though  made  under  state  statutes  authorizing  them,  are  illegal  and  void. 
Stanley  v.  aupenUorit,  105  U.  S.  305.  and  121  U.  IS.  535,  7  Sup.  Ct.  Bep. 
1234;  Baf^  v.  City  of  New  York,  121  U.  S.  188,  7  Sup.  Ct.  Rep.  826; 
Whitheck  T.  Bank,  127  U.  S.  198,  8  Sup.  Ct.  Kep.  1121;  Paop^e  ex  rel 
Hanover  Ins.  Co.  v.  Coleman,  44  Hun,  47,  48.  "The  act  of  1882  (chap- 
ter 409,  §  312)  does  not  disci iminate  in  favor  of  other  capital  against  capi- 
tal invested  in  shares  of  national  banks.  It  expressly  provides  that  in  the 
assessment  of  national  bank  shares  each  stockholder  shall  be  allowed  all  the 
deductions  allowed  by  law  in  assessing  the  value  of  other  taxable  property 
owned  by  individual  citizens  of  this  state.  *  *  *  The  effect  of  what  has 
been  done  is  to  discriminate  against  tliese  bank  shares  contrary  to  the  federal 
act,  and  contrary  also  to  the  true  view  of  tbe  state  act.  Such  discrimination 
cannot  be  made,  either  directly  or  indirectly.  *  *  *  No  question  of  form 
should  be  permitted  to  interfere  with  what  is  contemplated  by  the  stat- 
ute." Opinion  ofMr.  Justice  Barbett  at  special  term  in  Hanover  Int.  CoJ'» 
Case,  aflSrmed  at  general  term  on  appeal,  44  Hun,  47,  48,  where  the  court 
say:  This  would  be  making  a  "discrimination  against  national  bank  shares, 
in  contravention  of  tlie  federal  statutes.  No  other  class  of  personal  property 
could  be  made,  in  tliis  way,  a  subject  for  taxation;  and  therefore  national 
bank  stock  cannot  by  any  such  process  be  withdrawn  from  the  exceptions 
and  deductions  allowed  to  other  personal  property."  Third.  The  decision  of 
the  tax  commissioners  assessing  the  relator  Is  a  violation  of  the  fourteenth 
amendment  of  the  constitution  of  the  United  States:  "No  state  shall  deny  to 
any  person  within  its  jurisdiction  tbe  equal  protection  of  tbe  laws." 

William  H.  Clark,  Corp.  Counsel,  (George  S.  Coleman,  of  counsel.)  for 
respondents. 

First.  An  exemption  of  property  accorded  to  tbe  relator  by  the  statutes  of 
Connecticut  would  not  avail  to  exempt  such  propertv  in  the  state  of  New 
York.  Catlin  v.  Tnutees,  113  N.  Y.  142,  20  N.  E.  liep.  864.  Second.  Sav- 
ings banks  are  not  wholly  exempt  from  taxation  under  tlie  laws  of  the  state 
of  New  York.  Chapter  456,  Laws  1857,  §  4,  provides:  "The  deposits  in  any 
bank  for  savings  which  are  due  to  depositors  *  «  *  shall  not  be  liable  to 
taxation,  other  than  the  real  estate  and  stocks  which  may  be  owned  by  sach 
bank.  *  *  *  and  which  are  now  liable  to  taxation  under  the  laws  of  the 
state."  £ven  under  the  provisions  of  this  act.  an  exemption  could  not  prop- 
erly be  claimed  for  bank  stocks  owned  by  savings  banks,  and  liable  to  taxa- 
tion under  uui-  laws.  By  chapter  861,  §  1,  Laws  1867,  the  privileges  and 
franchises  of  a  savings  bank  are  liable  to  taxation  to  an  amount  not  exceed- 
ing the  gross  sum  of  their  surplus  earned  after  deducting  the  amount  of  such 
surplus  invested  in  United  States  securities.  This  act  was. repealed  in  1875, 
(chapter  371,  §  56.)  but  iu  1882  the  repealing  act  of  1875  was  itself  repealed, 
(chapter  402,  §  1,  par.  33,)  thus  reviving  the  provisions  of  the  act  of  1867. 
People  V.  Beers,  67  How.  Vi.  225.  In  tbe  case  cited  tbe  court  held  that  the  prop- 
erty in  the  hands  of  a  savings  bank  might  be  taxed  in  this  state,  after  deduct- 
ing (1)  the  amount  of  all  the  just  debts  owing  by  it;  snd(2)  tbe  amount  of  its 
assets  actually  invested  in  United  States  securities.  Id.  226.  Third,  ^ven  it 
4  savings  bank,  as  such,  were  not  taxable,  under  tbe  laws  of  this  state,  on 
its  deposits  and  accumulations,  it  would  still  be  liable  to  taxation  as  a  stock- 
holder in  a  national  bank,  without  regard  to  the  ownership  of  the  shares. 
Bank  v.  Boston,  125  U.  S.  60.  8  Sup.  Ct.  Bep.  772.  In  the  case  last  cited  it 
was  held  that  even  a  national  bank  was  lawfully  taxable  as  a  stockholder  of 
another  national  bank,  altliough,  under  the  laws  of  the  United  States,  a  tax 
upon  the  flrst-named  bank  directly  by  the  state  would  be  illegal.  On  pages 
69  and  70,  125  U.  S.,  and  page  777, 8  Sup.  Ct.  Bep.,  the  supreme  court  of  tba 
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United  States  say:  "It  is  contended  that  no  tax  is  thereby  authorized  upon 
the  national  bank  itself  as  a  corporution,  nor  upon  the  personal  property  of 
any  such,  and  that,  therefore,  tliese  shares  in  the  National  Bank  of  Bedemp> 
tion  are  exempt  from  taxation  by  virtue  of  their  ownership.  Tliis,  however, 
is  not  a  reasonable  interpretation  of  the  language  of  the  section.  The  mani- 
fest intention  of  the  law  is  to  permit  the  state  in  wbicli  a  national  bank  is  lo- 
cated to  tax,  subject  to  the  litcitations  prescribed,  ail  the  shares  of  its  capita) 
stock  without  regard  to  their  ownership.  The  proper  inference  is  that  the 
law  permits,  in  tiie  particular  instance,  the  taxation  of  the  national  bank» 
owning  shares  of  the  capital  stock  of  another  national  bank  by  reason  of  that 
ownership,  on  the  same  footing  with  all  other  shares."  Fourth.  If  the  re- 
lator were  a  New  York  savings  bank,  its  assessments  for  1890  could  not  be 
successfully  assailed  on  the  ground  of  illegality  or  error.  Fifth.  The  assess- 
ment and  taxation  of  the  relator's  bank  stock  was  not  made  at  a  greater  rate 
than  that  applied  to  other  moneyed  capital  in  tiie  hands  of  individual  citizens 
of  this  state.  The  authority  under  which  the  several  states  assess  bank  stock 
of  the  national  banks  is  found  in  section  5219  of  tlie  Kevised  Statutes  of  the 
United  States,  as  follows :  "Nothing  herein  shall  prevent  all  the  shares  in  any 
association  from  being  included  in  the  valuation  of  the  personal  property  of 
the  owner  or  liolder  of  such  shares  in  assessing  taxes  imposed  by  authority  of 
the  state  within  which  the  association  is  located;  but  the  legislature  of  each 
state  may  determine  and  direct  tbetnanoer  and  place  of  taxing  all  the  shares 
of  national  banking  associations  located  within  the  state,  subject  only  to  the 
two  restrictions  that  the  taxation  shall  not  be  at  a  greater  rate  than  Is  assessed 
upon  other  moneyed  capital  in  the  hands  of  individual  citizens  of  such  state, 
and  that  the  shares  of  any  national  bunking  association  owned  by  nonresi- 
dents of  any  state  shall  be  taxed  in  the  city  or  town  where  the  bank  is  located, 
and  not  elsewhere.  Nothing  herein  shall  be  construed  to  exempt  the  real 
property  of  associations  from  either  state,  county,  or  municipal  taxes  to  the 
same  extent,  according  to  its  value,  as  other  real  property  is  taxed."  The 
laws  of  the  state  of  New  York  governing  the  taxation  of  bank  stock  have 
been  upheld  by  the  supreme  court  of  the  United  States.  Bank  t.  City 
(ifNew  York,  121  U.  8.  188,  7  Sup.  Ct.  Rep.  826;  Palmer  v.  MeMahon, 
183  U.  S.  660, 10  Sup.  Ct.  Rep.  324.  If  an  actual  discrimination  existed,  the 
extent  of  the  error  should  atfirmatively  appear  in  order  to  entitle  the  party 
aggrieved  to  the  relief  of  the  court.  Bank  y.  Parker,  41  Fed.  Rep.  402,  409, 
410.  The  provisions  of  our  state  law  with  respect  to  the  taxation  of  bank 
stock  are  found  in  chapter  409  of  the  Laws  of  1882,  §  312  et  seg.  They  will 
be  found  to  correspond  with  the  requirements  of  the  federal  laws.  Sections 
325  and  326  of  chapter  409  of  the  I^ws  of  1882  recognize  the  exemption  ac- 
corded by  the  Revised  Statutes  to  stocks  owned  by  the  state,  or  by  literary  or 
charitable  institutions,  and  make  special  provisions  therefor.  Unless  a  sav- 
ings bank  of  another  state  is  to  be  deemed  to  be  within  the  purview  of  the 
statutes  relating  to  "charitable  institutions,"  the  principle  expressio  uniua 
excltuiio  alterius  would  seem  fatal  to  the  contention  of  the  relator  in  the  pres- 
ent case.  If  we  regard  the  relator  as  on  a  par  with  an  individual  citizen  of 
the  state  of  New  York,  every  allowance  has  been  made,  even  including  the 
deduction  of  deposits  as  debts,  that  would  be  available  to  one  of  our  own 
"taxable  inhabitants."     Sixth.  The  order  of  special  term  should  be  ii£Brined. 

O'Brien,  J.  This  appeal  presents  the  question  whether  it  was  error  upon 
the  part  of  the  tax  commissioners  to  assess  shares  held  by  relator  in  New 
York  city  national  banks  fortaxation  in  1890  to  the  amount  of  $92,464.  The 
facts,  as  they  appear  from  the  petition  and  return  to  the  oertiorari,  show 
that  the  relator  and  appellant  is  a  corporation  created  by  and  under  tlie  laws 
of  Connecticut.  On  the  second  Monday  of  January,  1890,  the  relator  was 
the  owner  of  certain  shares  of  stock  in  various  banks  located  in  the  city  of 
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JSfeyr  York,  and  was  assessed  for  taxation  as  a  stockholder  in  the  aggregate 
aom  of  9166,284.  The  relator  having  applied  for  a  canceilntion  of  the  assesa- 
ment,  the  tax  commisaioners  considered  it,  and  took  evidence  concerning  the 
property  of  the  savings  bank,  ascertaining,  among  other  things,  the  follow- 
ing facts:  That  tlie  relator  was  a  moneyed  and  business  corporation,  organ- 
ize and  doing  business  as  a  savings  bank,  in  and  under  the  laws  of  the  state 
of  Connecticut,  and  ttiat  it  had  no  office  nor  business  nor  tangible  property 
within  the  city  or  state  of  New  York.    That  the  gross  assets  of  the  relator 

amounted  to $4,611,798  64 

And  its  liabilities  were 3,675,159  59 


Leaving  a  gross  surplus  of  -  -  -  •  •   936,639  05 

After  deducting  from  this  gross  surplus  an  amount  rppresent- 
Ing  all  property  of  the  relator  not  liable  to  taxation,  or  tax- 
able  elsewhere  than  in  New  York  city,  or  real  estate, 
which  deduction  aggregated    .  •  .  .  •        743,772  34 

There  remained  a  net  surplus  of       •  •  •  •  1^92.866  71 

The  difference  between  the  actual  value  of  shares  assessed      •      $256,462  50 
And  the  net  taxable  siirplus  of  the  relator  •  -  •  192,866  71 

•  63.595  79 


The  difference  between  the  actual  value  of  the  stock  of  the 
bank  shares  and  the  assessed  value  thereof  Is  explained  by 
the  fact  that,  pui-suant  to  the  provisions  of  section  312  of 
cliapter  409  of  the  Laws  of  1862,  a  deduction  is  required  to 
be  made  from  the  actual  value  in  order  to  determine  the  as- 
sessed value;  deducting  from  the  original  valuation  -     9156,284  00 

The  excess  of  valuation  .....  63,595  79 


Leaving  a  taxable  balance  of         ....     $92,68821 
This  amount  is  slightly  in  excess  of  the  aggregate  assessment 
actually  imposed  upon  the  relator,  which,  as  we  have  stated, 

was    - •  e  92.464  00 

The  tax  commissioners  also  ascertained  that  the  relator  had  no  "csipital 
stock,"  so  called,  and  was  neither  taxed  nor  taxable  in  Connecticut,  on  the 
value  of  its  assets,  for  local  purposes,  but  was  taxable  in  said  state  on  its 
corporate  franchises  only;  that  in  the  assessment  and  taxation  of  bank  shares 
and  other  forms  of  personal  estate  in  the  state  of  Connecticut  no  deduction  is 
by  law  allowed  lor  the  debts  of  the  owner  of  such  property.  The  relator 
claims  that  the  decision  of  the  assessors  was  erroneous  and  illegal  upon  the 
following  grounds:  First,  that  the  relator,  being  a  savings  bank,  is  ex- 
empted by  the  laws  of  the  state  of  New  York  from  taxation  on  its  personal 
property,  including  its  bank  shares;  second,  that  the  assessment  is  not 
authorized  by  the  federal  law  under  which  the  national  tianks  were  incor- 
porated, nor  by  the  laws  of  New  York,  because  the  debts  of  the  relator  should 
have  been  allowed  or  offset  against  the  assessment  of  its  national  bank  shares. 
These  grounds  were  held  by  the  learned  judge  at  special  term  to  be  unten- 
able, and  we  see  no  ground  for  disturbing  the  conclusion  thus  reached.  In 
overruling  the  first  position  taken  by  the  appellant,  that  savings  banks  are 
wholly  exempt  from  taxation  under  the  laws  of  the  state  of  New  York,  the 
learned  judge  referred  to  the  case  of  People  v.  Beers,  67  How.  Pr.  225,  which 
fully  considers  this  question,  and  with  the  reasoning  thereof  we  are  entirely 
satisQed.  In  that  case,  after  examining  the  statutes  in  reference  to  savings 
banks,  it  was  held  that  the  property  in  the  hands  of  a  savings  bank  might  be 
taxed  in  this  state,  after  deducting — First,  the  amount  of  all  the  just  debts 
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owing  by  it;  and.  second,  the  amount  of  its  assets  actaally  invested  in  United 
States  secnrities.  Even  though  the  relator  could  show  an  exemption  of  prop- 
erty accorded  by  the  statutes  of  Connecticut,  this  would  not  avail  to  exempt 
such  property  in  the  state  of  New  York.  Catlin  v.  Trufteea,  113  N.  Y.  142, 
20  N.  £.  Bep.  864. 

In  support  of  the  second  ground  urged  by  appellant,  it  is  insisted  that  the 
commissioners'  refusal  to  allow  the  debts  of  the  relator  to  offset  or  go  in  re- 
duction of  the  assessment  of  it  as  a  stocliholder  in  the  national  bank  was 
JUegHl  and  erroneous,  and  against  both  the  federal  and  state  law.  It  is  a  little 
diCBcnlt  for  us  to  follow  the  process  of  reasoning  by  which  any  such  deduc- 
tion can  be  made,  based  on  the  action  of  the  commissioners.  Their  return 
shows  that,  taking  all  the  assets  of  the  bank,  and  deducting  therefrom  all  the 
liabilities  of  every  kind,  there  remained  a  gross  surplus,  which  in  part  con- 
sisted of  real  estate  and  property,  not  liable  to  taxation,  or  taxable  elsewhere 
than  in  New  York  city,  which  was  deducted  for  the  purpose  of  ascertaining 
tlie  net  surplus.  It  was  by  following  this  method,  as  we  have  seen,  of  allow- 
ing tlie  debts  and  liabilities  to  be  offset  against  the  assets,  that  the  balance 
was  reached.  Appellant  cannot  seriously  urge  that,  because  the  amount  uf  as- 
sets necessary  to  pay  depositors  is  exempt  from  taxation,  in  reaching  a  con- 
clusion as  to  what  property  of  a  savings  bank  can  be  taxed  the  assets  are  to 
be  entirely  disregarded,  and  against  any  particular  piece  of  property  or  asset 
otherwise  liable  to  taxation  the  bank  shall  be  entitled  to  offset  the  entire 
amount  of  its  liabilities.  This,  in  effect  and  in  substance,  would  be  to  ex- 
empt banks  from  all  taxation  upon  any  and  all  property,  which,  as  we  have 
seen,  is  not  the  law  in  this  state,  because  it  is  hardly  conceivable  that  any 
bank  actively  engaged  in  business  could  not  at  all  times  present  a  statement 
of  liabilities  in  the  shape  of  the  amount  due  depositors,  if  nothing  more, 
which  would  exceed  a  particular  class  of  property  or  a  particular  asset  sought 
to  be  taxed.  We  agree  with  appellant  that  no  assessment  for  taxation  upon 
national  banks,  or  the  holders  of  their  stock,  can  be  laid  except  in  accordance 
with  the  terms  of  the  federal  law,  and  that  one  of  the  conditions  or  limita- 
tions imposed  by  that  law  is  that  the  taxation  shall  not  be  at  any  higher  rate 
than  that  imposed  upon  money  capital  in  the  hands  of  individual  citizens. 

The  question  remains,  however,  has  the  federal  statute  been  violated? 
The  laws  of  this  state  governing  the  taxation  of  bank  stock  have  been  npheld 
by  the  supreme  court  of  the  United  States,  and  we  most  therefore  regard  that 
question  as  settled.  Bank  v.  City  of  New  York,  121  U.  S.  138.  7  Sup.  Ct. 
Kep.  826;  Palmw  v.  MoMahon,  133  U.  S.  660.  10  Sup.  Ct.  Rep.  324.  By  re- 
ferring to  the  provisions  of  our  state  law  with  respect  to  the  taxation  of  bank 
stock,  (chapter  409,  Laws  1882.)  it  will  be  found  that  they  correspond  with 
the  requirements  of  the  federal  laws,  and  make  provision  for  the  two  restric- 
tions placed  upon  the  rigiit  to  tax  as  found  in  section  5219  of  the  Revised 
Statutes  of  the  United  Slates,  which  is  the  authority  nnder  which  the  several 
states  assess  bank  stock  of  the  national  banks.  This  statute,  appellant  in- 
sists, has  been  violated  by  a  discrimination  wade  against  it,  but  it  nowhere 
aflSrmatively  appears  what,  if  any,  is  the  extent  of  such  discrimination,  and 
this  should  atfirmatively  appear  to  entitle  the  relator  to  any  relief  by  the  court 
based  on  such  a  ground.  Not  only  does  appellant  claim  such  discrimination, 
without  any  proof  to  support  it,  but  it  was  further  urged  that  the  learned 
court  below  fell  into  an  error  in  stating  that  the  commissioners  "pursued  the 
same  course  as  is  required  by  law  in  the  case  of  an  individual  or  domestic 
corporation."  It  has  not  been  pointed  out  to  us  what  portion  of  this  state- 
ment is  error,  nor  has  it  been  suggested  in  what  respect  the  treatment  ac- 
corded to  the  relator  was  different  from  that  which  was  accorded  and  ex- 
tended to  citizens  or  corporations  of  this  state.  We  might  present  the  ques- 
tion in  another  view,  viz.:  If  it  had  been  shown  that  some  method  otberthan 
the  one  pursued  towards  the  relator  had  been  adopted  in  reference  to  New 
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York  banks  or  citizens,  a  ground  of  complaint  might  be  presented.  We  feel 
satisfied,  however,  upon  examining  all  the  proceedings  of  the  commissioners, 
that,  if  the  relator  were  a  New  York  savings  bank,  the  assessment  made 
could  not  be  succt^ssfully  assailed  on  the  ground  of  illegality  or  error.  Stocks 
held  by  savings  banks  are  not  to  be  accorded  the  exemption  granted  by  the 
Revised  Statutes  to  stocks  owned  by  the  state  or  by  literary  or  charitable  in- 
stitutions, because  the  statute  expressly  exempts  the  latter  institutions. 
Apart  from  those  reasons  already  alluded  to,  the  case  of  Bank  v.  Boston,  125 
U.  S.  60,  8  Sup.  Ct.  Rep.  772,  is  a  seeming  authority  for  the  proposition  that 
even  if  a  savings  bank,  as  such,  were  not  taxable  under  the  laws  of  this  state 
on  its  deposits  and  accumulations,  it  would  still  be  liable  as  a  stockholder  iu  ■ 
national  bank,  without  regard  to  the  ownership  of  the  shares.  It  is  nn- 
necessary  for  us  to  consider  seriatim  the  other  arguments  advanced  by  the 
appellant,  as  they  have  been  fully  met  and  ably  answered  by  the  respondents 
in  a  brief  which  disposes  of  every  question  presented  by  appellant  on  this 
appeal.  Upon  an  examination,  therefore,  of  the  entire  record,  it  not  appear- 
ing that  the  action  of  the  commissioners  was  either  illegal  or  erroneous,  we 
think  that  the  order  appealed  from  should  be  affirmed,  with  costs  and  dis- 
bursements. 

Van  Bbuht,  P.  J.,  conoars  in  result.    Pattkbsoh,  J.,  dissents. 


In  re  Morris. 

(Supreme  Court,  Oeneral  Term,  Fifth  Depmlment    Haroh,  1892.) 

Trusts— PowBBs  o»  Tbustebs— Uobtoaqs  of  Tbust  EIstatb. 

On  a  petition  by  an  executor  and  trustee  to  be  permitted  to  mortgage  or  aell  oer- 
tain  lands  of  the  trost  estate  to  pay  assessmeats,  it  appeared  that  testator  gave  to 
bis  wife  for  life  the  use  of  all  nis  real  and  personal  property,  "after  deuucting 
therefrom  the  sums  necessary  to  keep  such  real  estate  in  proper  repair,  and  to  pay 
the  assessments  and  liens  thereon. "  A  part  of  the  estate  consisted  of  three  unoc- 
cupied lots  lying  on  the  outskirts  of  the  city,  and  down  to  the  time  of  testator's  death 
the  annual  taxes  and  assessments  thereon  amounted  to  only  a  few  dollars.  After 
testator's  death,  that  portion  of  the  city  where  the  lots  were  sitaated  improved 
greatly  in  value  for  residence  sites,  and  the  city  opened  streets  through  and  adja. 
cent  to  the  three  lots,  built  sewers  and  sidewalks,  and  made  assessments  on  the  loU 
amounting  to  several  thousand  dollars.  The  income  from  the  estate,  after  deduct- 
ing ordinary  taxes  and  assessments,  was  barely  suiBcient  to  support  the  widow 
in  the  manner  she  was  accustomed  to  live  prior  to  the  death  of  testator,  and 
in  the  manner  he  evidently  Intended  she  should  live.  Held,  that  the  facts  would 
justify  an  order  to  mortgage  or  sell.    Maookbbb,  J.,  dissenting. 

Appeal  from  special  term,  Monroe  county. 

Petition  by  Charles  C.  Morris  as  executor,  trustee,  etc.,  praying  for  an  or> 
der  to  mortgage  or  sell  certain  lands  of  the  trust  estate  to  pay  assessments 
thereon.  From  an  order  granting  the  prayer  of  the  petition  Ralph  Morria 
and  others,  infants,  by  their  guardian  ad  litem,  Henry  W.  Conklin,  together 
with  Jeanette  Morris  and  another,  appeal.     Alfirmed. 

Argued  before  Dwioht,  P.  J.,  and  Macomber  and  Lewis,  JJ. 

Henry  W.  Conklin,  for  appellants.    George  F.  Danfurth,  for  respondent. 

Lewis,  J.  George  H.  Thompson,  of  Bochester,  died  on  the  26th  day  of 
June,  1884,  possessed  of  various  parcels  of  I'eal  estate  in  the  city  of  Rochester, 
some  of  which  were  improved  and  productive.  There  were  three  lots  owned 
by  Mr.  Thompson,  and  known  as  "Lots  37,  45,  and  55,"  and  are  represented 
upon  a  map  attached  to  the  case  as  outlying  farms  or  pasture  lands.  These 
last  were  located  in  the  outskirts  of  the  city  of  Rochester.  They  were  vacant, 
unimproved,  and  were  yielding  no  revenue.  The  annual  taxes  and  assess- 
ments upon  these  lots  down  to  the  time  of  the  death  of  Mr.  Thompson  were 
comparatively  small,  not  exceeding  ;n  the  aggregate  $20.50.  Mr.  Thompson 
left  a  will,  section  1  of  which  is  as  follows:  "1  give  to  my  wife,  Carrie  L. 
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Thompson,  the  nse,  during  the  term  of  her  natural  life,  of  all  of  my  real  and 
personal  estate,  after  deducting  therefrom  ttie  sums  necessary  to  keep  such 
real  estate  in  proper  repair,  and  to  pay  the  assessmentA  and  liens  thereon." 
The  will  then  makes  a  provision  for  an  adopted  son  and  an  adopted  daughter, 
and  makes  the  appellants  residuary  legatees.  He  left  no  natural  children. 
Ue  appointed  Charles  £.  Morris  executor  of  his  will,  and  a  trustee  for  the 
purpose  of  carrying  its  provisions  into  effect,  giving  him  power  to  take 
charge  of  the  real  estate  during  the  life  of  the  testator's  wife,  and  directed 
that  the  net  rents  and  profits  therefrom  should  be  paid  by  the  trustees  to  bis 
widow.  He  was  lesiding,  at  the  time  of  his  death,  with  bis  family,  consist- 
ing of  his  wife  and  adopted  son,  in  a  dwelling  house  located  upon  large 
grounds  on  one  of  the  most  valuable  residence  streets  in  the  city  of  Buchester. 
He  had  been  accustomed  to  live  in  a  liberal  manner,  maintaining  a  somewhat 
expensive  establishment,  keeping  a  coachman  and  horses.  It  is  apparent 
from  his  will  that  lie  desired  and  expectetl  his  widow  to  continue  to  occupy 
the  homestead  which  was  owned  by  her,  and  live  substantially  in  the  same 
style  and  manner  they  had  been  living.  By  a  codicil  to  bis  will  be  l>equeathed 
to  her  a  spun  of  horses,  single  and  double  carriage,  with  the  necessary  har- 
ness, rolies,  blankets,  etc.  Since  the  death  of  Mr.  Thompson  the  residence 
district  of  the  city  of  Rochester  has  extended  rapidly  out  towards  the  three 
vacant  lots  mentioned.  A  large  number  of  dwelling  houses  have  been  erected 
in  the  immediate  vicinity  of  these  vacant  lots,  and  the  lots  are  obviously  in- 
creasing in  value.  The  city  recently  authorized  and  directed  extensive  im- 
provements, consisting  of  the  opening  and  improvement  of  streets  through 
and  adjacent  to  these  lots,  the  building  of  sewer.s  and  sidewalks;  and  assess- 
ments have  been  maile  upon  the  lota  to  pay  for  these  improvements,  amount- 
ing in  the  aggregate,  including  interest  and  expenses,  to  the  sum  of  eight  or 
nine  thousand  dollars.  The  trustee,  Mr.  Morris,  not  having  funds  with 
which  to  pay  these  assessments,  presented  a  petition  to  the  «ourt,  asking  for 
an  order  authorizing  him  to  mortgage  these  lots,  or  authorizing  him  to  sell 
auch  parts  thereof  as  might  be  necessaryfor  the  purpose  of  raising  the  neces- 
sary funds  to  pay  these  assessments,  and  the  order  appealed  from  was  made, 
authorizing  the  trustee  to  execute  a  separate  mortgage  on  each  of  the  lots  for 
a  sum  sufHcient  to  pay  and  discharge  the  assessments  upon  the  lots,  respect- 
ively, together  with  the  interest,  fees,  and  expenses,  or,  if  he  should  be  un- 
able to  obtain  the  money  by  mortgaging  the  lots,  the  order  authorized  him  to 
sell  at  pnblic  or  private  sale  enough  of  each  of  the  lots  to  raise  a  sum  sufficient 
to  make  such  payment.  The  appellants  opposed  the  granting  uf  the  order. 
It  was  made  to  appear  to  the  special  term  justice  that  the  income  from  the  es- 
tate was  barely  sutflcient  to  provide  for  the  support  of  the  widow  and  adopted 
son  in  the  manner  they  bad  been  accustomed  to  live  prior  to  the  death  of  Mr. 
Thompson,  after  deducting  therefrom  the  ordinary  taxes  and  assessments 
thereon,  and  the  necessary  repairs  and  expenses.  If  a  sufficient  amount 
should  be  reserved  from  the  income  of  the  estate  to  pay  these  extraordinary 
expensto,  there  would  not  be  sufficient  left  to  maintain  Mrs.  Thompson  and 
the  adopted  son  in  the  occupation  of  the  premises  the  testator  desired  her  to 
occupy,  unless  a  very  radical  change  should  be  made  in  her  style  of  living.  It 
appeared  upon  the  hearing  of  the  motion  that  the  lots  had  already  been  sold 
by  the  city  for  the  nonpayment  of  some  of  these  assessments,  and,  unless  the 
assessments  are  paid,  the  lots  will  be  lost  to  the  estate.  In  providing  in  his 
will  for  the  payment  of  taxes  and  assessments  upon  his  estate  out  of  the  in- 
come therefrom,  we  think  the  testator  had  in  mind  the  ordinary  assessments 
to  which  his  property  had  been  theretofore  subjected,  and  not  to  such  extra- 
ordinary assessments  as  have  been  made  by  tlie  improvement  of  these  lots. 
Had  these  assessments  been  Imposed  during  the  life  of  Mr.  Thompson  he  ob- 
viously would  have  raised  the  money  by  mortgaging  or  selling  some  part  of 
his  property.    It  is  not  at  all  prol>abIe  that  he  would  have  changed  his  style 
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of  living,  and  so  reducpd  his  expenses  as  to  have  saved  a  sufficient  amount 
out  of  Ills  rents  and  income  to  pay  tliese  assessments;  and  we  are  at  liberty 
to  give  such  a  construction  to  liis  will  as  to  carry  out  what  we  believe  to 
have  been  his  intention.  It  is  apparent  that  these  lots  are  rapidly  increasing 
in  value.  These  improvements,  we  must  assume,  have  added  to  their  value 
a  sum  equal  tu  the  amount  assessed  upon  them.  The  improvements  are  of  a 
chanicter  proper  and  necessary  to  prepare  the  lots  to  be  used  for  residence 
purposes.  The  improvements  inure  to  the  benefit  of  the  appellants,  and  add 
nothing  to  the  present  income  of  the  estate.  An  emergency  has  arisen,  not 
contemplated  nor  provided  for  by  the  testator  in  his  will.  Funds  are  required 
to  preserve  the  estate.  It  whs  made  to  appear  to  the  coart  that  it  was  neces- 
sary and  for  the  benefit  of  the  estate  to  raise  by  mortgage  thereon,  or  by  a 
sale  thereof,  funds  for  the  purpose  of  preserving  or  improving  such  estate, 
as  provided  for  by  the  act  of  1886.  We  think  the  facts  presented  justiBed  the 
granting  of  the  order,  and  it  should  be  affirmed,  with  costs  to  the  respondent 
and  to  the  guardian  ad  litem  of  the  infants,  payable  by  the  trustee  out  of  the 
moneys  raised  by  the  mortgaging  or  sale  of  the  land,  and  with  costs  to  Henty 
W.Conklin,  as  guardian  ad  litem  for  the  infant  defendants  Ralph  Morris  and 
others,  to  be  paid  by  the  trustee  out  of  the  moneys  raised  as  aforesaid. 

DwiOHT,  P.  J.,  concurs.    Maooxber,  J.,  dissenta. 


Fbatt  0.  Lake  Sbobb  &  M.  S.  Ry.  C!o. 

{Supreme  Court,  Oeneral  Term,  Fifth  Department    March,  1898.) 

IXJUBT  TO  EmPIOTE — DSPECTTIVB  APPLIiSCBS— QCESTIOS  OF  NBOLIOBiTaS — RbLBASI. 

In  an  action  against  a  railroad  company  for  the  wrongful  death  of  a  brakeman,  it 
appeared  that  while  deceased  was  setting  a  brake  it  broke,  and  he  was  killed.  Poor 
of  the  six  spokes  of  the  wheel  of  the  brake  were  broken  off  where  their  ends  joined 
the  rim.  The  ends  thus  broken  were  rusty,  showing  that  they  had  been  broken 
for  a  long  time.  The  other  spokes  were  freshly  broken.  Defendant  introduced  in 
evidence  an  agreement  signed  by  deceased  when  be  entered  its  employ,  wherein  he 
promised  to  examine  the  condition  of  all  machinery,  tools,  tracks,  cars,  etc.,  before 
using  them  or  exposing  himself,  and  agreeing  that  the  company  should  not  be  re- 
sponsible for  the  consequences  of  his  own  neglect.  The  agreement  also  provided 
that  it  was  the  rleht  of  deceased  to  take  sufficient  time  before  exposing  himself, 
and  to  make  suon  examination  as  he  bad  agreed,  and  to  refuse  to  obey  any  order 
which  would  expose  him  to  danger.  Held,  that  the  question  of  deceased's  Dili- 
gence was  properly  submitted  to  the  jury,  since  the  evidence  tended  to  show  that 
it  would  have  required  an  expert  to  discover  the  defects  in  the  brake. 

Appeal  from  special  term.  Erie  oonnty. 

Action  by  Stillman  F.  Pratt,  as  administrator,  etc.,  against  the  Lake  Shore 
&  Michigan  Southern  Railway  Company,  for  the  wrongful  death  of  plaintiff's 
intestate.  Verdict  and  judgment  for  plaintifF.  Defendant  appalls.  Af- 
firmed. 

Argued  before  Dwight,  P.  J.,  and  Maoombbr  and  Lewis,  JJ. 

Jameit  F.  Qluok,  for  appellant.    Traey  C.  Beaker,  for  respondent.   ° 

Lbavib,  J.  The  deceased  was  employed  by  the  defendant  as  a  brakeman, 
and,  on  the  10th  day  of  June,  1890,  it  became  necessary  for  him,  in  discharg- 
ing his  duties  as  a  brakeman,  to  set  a  brake  upon  one  of  the  cars  of  the  de- 
fendant, and  in  so  doing  it  broke,  and  he  was  precipitated  from  the  car  to  the 
ground,  and  was  killed  by  tlie  train  of  cars  passing  over  him.  It  was  found 
upon  examination  that  the  brake  was  defective,  in  that  four  of  the  six  spokes 
which  connected  the  hub  and  rim  of  the  wheel  of  the  brake  were  broken  off 
where  tlieir  ends  had  joined  the  rim.  The  ends  thus  broken  were  rusty,  show- 
ing that  they  bad  been  broken  for  a  long  time.  Of  the  two  sound  spokes 
broken  off  when  tlie  deceased  attempted  to  set  the  brake,  the  broken  ends 
were  bright,  showing  that  they  were  freshly  broken.     The  defective  condi- 
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tion  of  the  brake  caused  the  accident.  There  was  abundant  evidence  tending 
to  establish  that  the  defendant  was  guilty  of  negligence  in  failing  to  ascer- 
tain, by  a  proper  inspection,  the  defective  condition  of  the  bralie.  The  de- 
fendant's negligence  became  a  question  of  fact  for  the  jnry. 

The  defendant  introduced  in  evidence  an  agreement  signed  by  the  deceased 
on  the  18th  diiy  of  December,  1884,  which  provided  that,  having  been  em- 
ployed by  the  defendant,  he  acknowledged  tlie  receipt  of  printed  rules  and 
regulations  of  the  company.  The  agreement  further  stated:  "I  do  hereby 
agree,  in  consideration  of  paying  me  the  wages  stipulated,  that  I  will,  so  long 
as  I  remain  in  the  service,  faithfully  respect  and  obey  all  said  orders,  rules, 
and  regulations,  and  all  otheis  which  may  be  adopted,  and  of  which  I  may 
have  notice;  and  I  do  further  agree  that  I  will  for  myself  in  all  cases,  before 
-exposing  myself  in  working,  or  in  being  on  the  tracks  or  grounds  of  thecom- 
^pany,  or  in  working  with  or  being  in  any  manner  on  or  with  its  cars,  en- 
gines, machinery,  or  tools,  examine,  for  my  own  safety,  the  condition  of  all 
machinery,  tools,  tracks,  cars,  engines,  or  whatever  I  may  undertake  to  work 
upon  or  with,  before  1  make  use  of  or  expose  myself  to  or  with  the  same,  so  as 
to  ascertain,  so  far  as  I  reasonably  can,  their  condition   and  soundness, 

*  *  *  the  object  of  this  agreement  being  first  to  protect  me  from  suflFer- 
ing.personal  injury  from  any  cause;  that  while  the  company  will  be  responsi- 
ble to  me  for  any  fault  or  neglect  of  its  own,  or  of  its  board  of  directors  or 
general  oRicers,  which  are  the  proximate  cause  of  the  injury,  yet  it  will  not 
•be  responsible  to  me  for  the  consequences   of   my  own  fault  or  neglect. 

*  *  *  It  being  expressly  agreed  on  the  part  of  the  company  that  it  is  my 
right  and  duty,  under  all  circumstances,  to  take  sufficient  time  before  expos- 
ing myself,  and  to  make  such  examination  as  I  have  here  agreed  to,  and  to 
refuse  to  obey  any  order  wliich  would  expose  me  to  danger."  It  is  the  con- 
"tention  of  the  defendant  that  the  deceased  was  guilty  of  negligence  himself 
in  not  having  discovered  the  defective  condition  of  the  brake  before  using  it. 
There  was  evidence  showing  that  the  defendant  employed  experts  whose  spe- 

■cial  duty  it  was  to  examine  the  machinery,  tools,  etc.,  used  by  the  defendant. 
The  deceased  was  a  brakeman  simply.  There  was  no  evidence  in  the  case 
that  he  was  an  expert  in  the  examination  of  machinery.  It  is  quite  clear 
that  it  would  not  have  been  practicable  for  the  deceased  to  have  performed 
-the  duty  of  an  expert  examiner  before  using  the  machinery  of  the  cars  he  was 
required  to  use  in  the  discharge  of  his  duties.  The  cars  composing  the  trains 
he  was  required  to  work  on  were  frequently  changed  in  making  up  trains. 
The  exigencies  of  the  business  prevented  that  deliberation  which  would  ob< 
viously  be  necessary  to  a  proper  examination  of  the  machinery.  He  was  re- 
-quired  to  be  attentive  and  vigilant  in  the  discharge  of  his  duties,  to  discover 
defects  in  the  machinery,  and  to  refrain  from  using  machinery  if  be  learned 
it  was  in  a  defective  condition;  and  that,  we  think,  was  the  extent  of  the  re- 
quirements of  the  agreement.  The  evidence  tended  to  show  that  it  required 
an  expert  to  have  discovered  the  defects  in  this  brake.  The  question  of  the 
deceased's  negligence  was  properly  submitted  to  the  jury.  We  fail  to  Qnd 
any  reason  for  the  reversal  of  the  judgment.  The  judgment  and  order  ap- 
;pealed  from  affirmed.    All  concur. 

Patten  v.  Pindlet. 
(Supreme  Court,  Oeneral  Term,  Fifth  Department    March,  1893.) 

fiUKcmirr— Bvidbucb. 

In  ejectment  it  appeared  that  plaintiff's  lands  adjoined  those  of  defendant  on  the 
easterly,  southerly,  and  westerly  sides;  that  a  dispute  arose  about  the  division 
lines,  and  they  employed  a  surveyor  who  ran  the  lines  so  as  to  Kive  defendant  a 
narrow  strip  of  land  on  the  easterly  and  southerly  side,  but  took  from  him  a  piece 
on  the  westerly  side ;  that  the  parties  agreed  to  abide  by  the  survey,  and  move 
their  fences  on  the  new  line,  which  was  done  on  the  easterly  and  southerly  sides, 
bat  defendant  refused  to  move  bis  pan  of  the  fence  on  the  western  side,  and  em- 
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ployed  the  sarveyor  to  resurvey  the  western  line;  that  defendant  then,  againat 
plalntifPs  protest,  placed  his  portion  of  the  fence  on  this  new  line,  which  was  80 
feet  west  of  the  other  survey ;  and  that  plaintiS  moved  his  own  f enoe  back  on  the 
western  line,  as  it  originally  was,  and  brought  this  action  to  recover  the  land  lying 
between  the  new  fences  and  the  old  lines.  Held,  that  plaintUf  was  entitled  to  a 
verdict. 

Appeal  from  circuit  court,  Allegany  county. 

Ejectment  by  Orrin  Patten  agai nst  Thomas  Findley.  Verdict  forplain- 
tiR.  Plaintiff  appeals  from  an  order  setting  aside  tlie  verdict,  and  granting 
a  new  trial.    Order  reversed. 

Argued  before  Dwioht,  P.  J.,  and  Maoohber  and  Lewis,  JJ. 

JE.  E.  &  &.  W.  Harding,  for  appellant.    H.  U.  Rdya,  for  respondent. 

Lewis,  J.  The  parties  were  the  owners  of  farming  lands  in  the  coanty  of 
Allegany.  The  lands  of  the  plaintiff  adjoined  those  of  the  defendant  upon 
the  easterly,  southerly,  and  westerly  sides.  There  being  an  uncertainty  about 
the  division  lines,  a  dispute  arose  between  the  parties,  and  they  made  an 
agreement  to  employ  a  surveyor  to  run  the  lines;  and  Mr.  Henry  Shallies  was 
employed  for  that  purpose.  The  lines  of  tlie  survey  of  Shallies  ran  east  and 
south  of  the  easterly  and  southerly  lines  of  defendant's  farm,  as  theretofore 
occupied  by  him;  giving  to  the  defendant  a  narrow  strip  of  land  upon  Ihe 
easterly  and  southerly  sides  of  his  farm.  The  lines  run  by  the  surveyor  npun 
the  westerly  side  of  defendant's  farm  took  from  him  a  piece  of  land  thereto- 
fore occupied  by  him.  Upon  the  completion  of  this  survey  the  parties  agreed 
to  abide  by  it,  and  arranged  to  move  their  fences  upon  the  new  lines  as  thus 
established,  and  for  that  purpose  divided  the  fences  between  them.  They 
placed  their  fences  upon  the  new  lines  upon  the  easterly  and  southerly  sides 
of  defendant's  farm,  and  the  plaintiff  moved  his  portion  of  the  fence  upon 
the  new  line  on  the  weisterly  side.  The  defendant  neglected  and  refused  to 
place  upon  the  Shallies  line  that  portion  of  the  fence  upon  the  westerly  side 
of  his  farm  allotted  to  him.  The  plaintiff  served  updn  liim  a  written  notice 
to  build  his  portion  of  that  fence.  The  land  set  off  to  the  plaintiff  upon  the 
westerly  side  of  the  defendant's  farm  deprived  him  of  the  use  of  a  stream  of 
water  theretofore  enjoyed  by  him.  After  being  notified  to  build  his  fence  the 
defendant  again  employed  Shallies,  and  at  defendant's  request  the  surveyor 
ran  the  westerly  line  along  an  old  stone  fence  that  bad  been  used  as  a  line 
fence  between  the  adjoining  farms;  and  by  this  survey  the  line  ran  some  30 
feet  westerly  of  his  first  line.  The  defendant  thereupon  placed  his  portion  of 
the  westerly  fence  upon  this  new  line.  After  the  removal  of  the  fence  upon 
the  soutliei'ly  side  of  defendant's  premises  upon  the  line  run  by  Shallies,  de- 
fendant entered  upon  the  land  thereby  assigned  to  him,  and  cut  and  carried 
away  therefrom  some  hemlock  trees.  The  plaintiff  protested  against  the  de- 
fendant's building  the  westerly  fence  upon  Shallies'  new  line.  He  testllies- 
"I  told  him  if  he  persisteil  in  building  the  fence  there,  and  held  ttte  land  on 
both  sides  of  me,  I  couldn't  .stand  it;  I  would  sue  him.  I  gave  him  to  un- 
derstand he  could  not  steal  that  land  away  from  me  without  letting  me  Isnow 
it.  I  told  him  he  could  not  hold  the  land  on  both  sides  of  me;  it  was  unrea- 
sonable." The  plaintiff  employed  a  Mr.  Minard,  a  surveyor,  to  run  the  lines 
l)etween  the  farms,  and  his  survey  ran  along  the  old  lines,  as  the  farm  had 
been  occupied  before  the  Shallies  survey;  and  the  plaintiff  thereupon  placed 
his  portion  of  the  westerly  fence  upon  the  line  as  run  by  Minanl,  and  brought 
this  action  to  recover  the  land  lying  in  l>etween  the  new  fences  and  the  old 
lines  of  the  farm.  The  defendant's  answer  did  nut  deny  the  plaintiff's  title 
to  the  lands  claimed  in  the  complaint,  but  denied  that  he  wrongfully  or  un- 
lawfully held  the  possession  thereof  from  the  plaintiff.  The  plaintiff  recov- 
ered a  venlict,  which  was  set  aside  by  the  trial  court  upon  the  ground  that 
the  evidence  failed  to  establish  that  the  defendant  ever  entered  upon  the  dis- 
puted lands  upon  the  east  side  of  liis  50  acres,  or  ever  exercised  any  dominion 
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by  overt  act,  or  by  claiming  the  same,  or  ever  refused  to  surrender  the  same, 
or  denied  the  plaintiff's  right  to  possession. 

The  arrangement  by  which  t>ie  easterly  fence  was  removed  so  as  to  include 
in  the  defendant's  premises  a  strip  of  land  upon  the  easterly  side  of  bis  farm, 
the  possession  of  which  the  plaintiff  sought  to  recover  in  this  action,  was  part 
of  an  entire  agreement,  by  the  terms  of  which  the  defendant  was  to  surrender 
a  piece  of  land  upon  the  westerly  side  of  his  farm.  He  refused  to  carry  out 
his  agreement,  and  surrender  this  part  of  the  land.  It  thereupon  became  bis 
duty  to  at  once  surrender  all  that  he  bad  acquired  under  his  arrangements 
with  the  plaintiff.  This  he  neglected  to  do,  and  the  plaintiff,  as  he  had  a 
right  to  do,  brought  this  action.  The  defendant  could  not  avail  himself  of 
the  benefits  secured  to  him  by  the  contract,  unless  he  was  willing  to  perform 
upon  his  part.  lief  using  to  carry  out  the  agreement,  he  should  have  surren- 
dered the  possession  of  the  premises  acquired  by  him  under  the  agreement. 
He  had  no  better  right  to  the  piece  of  land  upon  the  easterly  side  of  his  farm 
tban  a  vendee  would  have  under  an  execatory  contract  to  purchase  the  land ;  and 
when  be  refused  to  pay  for  it  by  surrendering  the  land  assigned  to  the  plaintiff 
upon  the  westerly  side  of  the  farm,  bis  possession  of  the  land  assigned  to  him 
upon  this  easterly  side  became  tortious,  and  lie  was  not  entitled  to  notire  to  sur- 
render before  bringing  the  action.  But,  if  it  should  be  held  that  he  was  entitled 
to  notice,  we  think  there  was  sufficient  evidence  to  justify  the  jury  in  finding 
that  the  plaintiff  had,  in  effect,  given  sitch  notice,  by  the  demands  be  made 
upon  the  defendant  when  he  ascertained  that  tlie  defendant  was  building  bis 
fence  upon  the  second  line  run  by  Shallies.  We  think  the  plaintiff  made  a 
case  entitling  him  to  the  verdict  which  he  recovered,  and  that  it  was  error  to 
set  aside  the  verdict,  and  the  order  appealed  from  should  be  reversed.  The 
verdict,  as  rendered  by  the  jury,  was  informal;  but,  as  the  order  appealed 
from  was  not  made  because  of  any  informality  in  the  verdict,  we  do  not  pass 
upon  this  question,  but  leave  the  plaintiff  to  a  correction  of  the  verdict  by 
such  action  as  he  shall  be  advised  to  take.  The  order  appealed  from  should 
be  reversed,  with  $10  costs  and  disbursements  of  the  appeal.    All  concur. 


DoiroLAss  «.  Ferris  et  ail, 
(Supreme  Court,  General  Term,  Third  Department.    April  4, 180>.) 

U  Fhixoipai.  Ain>  Subbtt — Dsath  ov  Substt — liUBiurr  of  Estatb. 

Before  Code  Civil  Froc.  1 758,  was  amended,  in  1877,  the  death  of  a  jointmire^  Aia- 
ebarged  his  estate  from  liability  on  his  ioint  obligation.  Held,  that  the  amenament 
did  not  affect  a  bond  given  In  1873,  and  that  the  death  of  a  joint  surety  thereon  in 
1887  discharged  his  estate  from  liaoUity. 

>.  P.iJiTiES— Action  ok  Bomd. 

Under  Code  Clyll  Proc.  |  4S4,  providing  that  two  or  more  persons,  severally  lia- 
ble on  the  same  written  instrument,  may,  any  or  all  of  them,  be  incduded  aedmend- 
ants  In  the  same  action,  at  plaintiff's  option,  an  action  against  Joint  and  several 
sureties  on  a  guardian's  bond  may  be  discontinued  as  to  one,  revived  against  Uie 
representative  of  another,  who  has  died,  and  continued  as  to  a  third. 

B>  OcABDiAx — Fraudulent  Bbttlxmekt  with  Wabd — Subbtibs. 

The  act  of  a  gnardian  in  inducing  his  ward,  on  his  attaining  his  majority,  to  ao- 
oept  in  payment  of  the  amount  shown  due  by  the  guardian's  account  a  worthless 
note  and  mortgage,  is  a  violation  of  the  guardian's  duties,  as  such,  for  which  the 
sureties  in  the  guardian's  l>ond  are  liable,  though  the  account  rendered  was  correot 

4.  Samx— Effect  ov  Judgment. 

In  snob  a  case  a  judgment  against  the  gnardian,  setting  aside  his  discharge  and 
the  decree  thereon,  and  directing  the  payment  of  the  moneys  by  the  guar£an,  is 
evidence  against  the  turetlee,  and  prima  /ooie  binding  on  tltem.  Mathajc,  J.,  dls- 
■eilting. 

B.  £Uja>— BzTBHBnre  Tm  or  PATmim. 

Where  a  note  and  mortgage  taken  by  a  ward  from  his  gnardian  would  have  op- 
erated as  actual  payment  except  for  the  guardian's  fraud,  the  setting  aside  of  the 
attempted  payment  for  the  fraud  will  not  operate  to  extend  the  time  of  payment  of 
the  origiual  Indebtcdnen. 
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8>   BiJtE— IiACKEg. 

A  frand  hy  a  guardian,  on  hU  ward,  was  committed  in  Hay,  1879,  and  the  latter, 
on  discoTery  of  the  fraud,  in  November,  1880,  demanded  a  rescission  of  the  trans- 
action, and  payment  of  the  original  amount,  to  which  the  guardian  assented,  and 
in  February,  ISti*},  paid  a  portion  thereof,  but  in  April,  1883,  transferred  his  prop- 
erty, and  refused  farther  payment,  whereupon  suit  was  brought  to  annul  the  at- 
tempted payment  and  set  aside  the  discharge  and  decree  of  the  surrogate  thereon, 
on  which  final  judgment  was  entered  in  June,  1886,  and  an  action  against  the  sure- 
ties was  commenced  in  Octot>er  following.  Held,  that  there  was  not  sncta  so  ex- 
tension of  the  guardian's  time  or  valid  releasB  as  would  exonerate  the  sureties,  nor 
did  the  delay  constitute  such  laches  as  would  release  them.    Mathah,  J.,  dissenting. 

7.  SaKB — LlJkBILITISS  OF  BCRBTIES — CoSTS  CT  ACTION  AOAINST  GUASDIAH. 

In  an  action  by  a  ward  acrainst  the  sureties  on  the  bond  of  his  guardian,  for  such 
guardian's  default,  plaintifE  may  recover  the  costs  and  expense  of  ao  aotion  to  set 
aside  a  settlement  induced  by  the  guardian's  fraud,  and  to  scxsare  an  honest  ao- 
oounting. 
&  Same — Di;tt  or  Bubxties. 

A  ward  need  not  notify  the  sureties  on  Ms  guardian's  bond  as  to  the  guardian's 
dishonesty  in  making  a  final  settlement,  to  hold  them  to  their  obligation.    If  they 
neglect  to  see  that  their  principal  discharges  his  duty,  it  is  at  their  periL 
9.  SufB— Webb  Quabduk's  Dutt  Ends. 

A  guardian's  duty  does  not  end  when  his  ward  comes  of  age,  and  his  sureties  are 
responsible  for  an  honest  account  of  the  funds  in  his  hands,  and  payment  thereof 
to  the  ward.    Matbam,  J.,  dissenting. 

Appeal  from  circuit  court,  Clinton  countj. 

Action  by  William  O.  Douglass  against  Peter  Ferris  and  Abbie  A.  Proaty. 
SB  executrix  of  Rodney  Sargent,  deceased,  to  recover  upon  a  guardian's  bond, 
upon  which  tlie  defendant  Ferris  and  another  and  Rodney  Sargent  were  sure- 
ties.   Judgment  for  plaintiff.    Defendants  appeaL    Affirmed. 

For  former  report,  see  8  N.  Y.  Supp.  956. 

The  following  opinion  was  rendered  by  Mr.  Justice  Tafpam  on  the  trial: 

"The  facts  found  are  contained  in  tlie  decision,  and  need  not  be  separated 
further  than  is  necessary  to  state  clearly  the  points  involved  in  the  decision. 
The  bond  sued  upon  is  joint  and  several.  Before  section  758  of  the  Code  of 
Civil  Procedure  was  amended  (September  1,  1877)  the  death  of  a  joint  surety 
discharged  his  estate  from  all  liability  upon  such  contract.  The  bond  In  suit 
was  given  in  1872.  The  death  of  Rodney  Sargent,  January  28,  1887,  dis* 
charged  his  personal  representative  from  Ihe  joint  liability  of  her  testator  upon 
such  bond.  3  Rev.  St.  (5th  Ed.)  p.  669.  §  1;  Getty  v.  Binsse,  49  X.  Y.  385; 
Wood  V.  FUk,  63  Ijl.  Y.  245;  Rinley  v.  Broton,  67  N.  Y.  160:  Hawk  v.  Craig- 
head, Id.  432.  September  1,  1877,  section  758  of  the  Code  of  Civil  Procedure 
was  amended  so  as  to  read  that  the  estate  of  a  person  or  party  jointly  liable 
upon  contract,  with  otliers,  shall  not  be  discharged  by  his  death,  but  the  court 
may  malte  an  order  to  bring  in  the  proper  representative,  when  necessary  to 
do  so.  This  amendment  did  notaSect  the  bond  insult,  which  iiad  been  given 
before  it  became  the  law.  No  act  of  the  legislature  could  alter  the  effect  of 
this  bond,  to  the  prejudice  of  either  party.  The  law  as  It  stood  when  the  bond 
was  given  is  considered  a  part  of  the  written  condition  thereof.  U.  S.  v. 
Price,  9  How.  83;  Fielden  v.  Laheris,  6  Blatchf.  524;  Randall  ▼.  Backett, 
77  N.  Y.  480;  Smith  t.  Kihbe,  31  Hun,  390,  392, 

"The  action  was  revived  under  the  provisions  of  section  454,  Code  CiYil  Proc, 
which  provides  that  two  or  more  persons,  severally  liable  upon  the  same  writ- 
ten  instrument,  may,  all  or  any  of  tliem,  be  included  as  defendants  in  the 
same  action,  at  the  option  of  the  plaintiff.  Under  this  section  the  plaintiff 
had  the  right  to  join  the  original  defendants  in  the  action;  to  discontinue  the 
action  as  tu  the  defendant  Gilletta  Low;  and,  at  the  death  of  Rodney  Sargent, 
to  revive  tlie  action  against  tlie  defendant  Abbie  A.  Prouty,  as  personal  rep- 
resentative of  said  deceased  defendant;  and  to  continue  the  same  to  judgment 
against  the  present  defendants,  taking  a  personal  judgment  against  the  de- 
fendant Peter  Ferris,  and  a  judgment  to  be  collected  by  due  course  of  admin- 
istration against  the  defendant  Abbie  A.  Prouty,  sole  executrix  of  Rodney 


Digitized  by CaOOQlC 


Sup.  Ct.]  DOVGLASS   V.  FERRIS.  687 

Sargent,  deceased.  ChunhUl  t.  Trapp,  8  Abb.  Pr.  306:  Eaton  ▼.  Alger,  57 
Barb.  179.  on  appeal,  47  N.  T.  845;  Hawk  v.  Craighead,  67  N.  Y.  432, 486. 
"The  condition  of  Ihe  bond  in  suit  is  that  Edwin  B.  Low  shall  well  and 
faithfully,  in  all  things,  discharge  the  duty  of  guardian  of  the  plaintiff,  bia 
ward,  according  to  law,  and  render  a  just  and  true  account  of  all  moneys  and 
property  received  by  him,  and  of  the  application  thereof,  to  and  before  any 
court  having  cognizance  thereof,  when  thereto  required.  The  case  presented 
by  the  evidence  shows  that  the  guardian,  soon  after  bis  ward  attained  hia 
majority,  rendered  a  correct  account,  showing  the  true  balance  remaining  in 
bis  hands,  but  did  not  pay  such  balance,  but  by  fraudulent  representations  in- 
duced his  ward  to  receive  in  payment  a  worthless  note  and  mortgage,  taliing^ 
from  him  a  discharge  and  authority  to  enter  a  decree  with  thi  surrogate  of 
Essex  county,  who  had  appointed  the  guardian,  judicially  settling  hisaccount> 
and  discharging  him  and  his  sureties  upon  the  bond  in  suit.  As  the  guardians 
rendered  a  correct  account,  showing  the  true  balance,  it  is  insisted  by  the 
counsel  for  the  defendants  that  the  fraud  committed  by  the  guardian  in  mak- 
ing the  payment  was  not  part  of  bis  conduct  as  guardian,  but  was  the  indi- 
vidnal  fraud  of  the  guardian,  and  not  within  the  conditiun  of  the  hoixi,  Tbfr 
condition  that  the  guardian  shall  in  all  things  faithfully  perform  bis  duty  ac- 
cording to  law  requires  him,  not  only  to  render  a  correct  account,  but  to  act* 
nally  pay  over  the  balance  to  the  ward,  when  be  is  entitled  to  receive  it.  Any 
colorable  payment,  made  with  counterfeit  coin,  spurious  bills,  or  checks  drawn 
upon  a  bank  in  which  there  were  no  funds  to  pay,  or  any  payment  received 
by  the  ward  becanse  of  the  fraudulent  representations  of  the  guardian,  dues- 
not  operate  as  a  payment  in  fact,  and  does  not  discbarge  the  sureties  upon  the 
guardian's  bond.  Bank  v.  Buchanan,  87  Tenn.  32,  9  8.  W.  Rep.  202,  10 
Amer.  St.  Kep.  617,  note  at  page  619,  and  cases  there  cited.  The  undertak- 
ing of  the  surety  that  the  guardian  shall  actually  pay  protects  the  ward 
against  any  fraud  of  the  guardian,  committed  in  the  attempt  of  the  latter  to 
make  payment  or  to  obtain  satisfaction  or  discbarge  of  the  debt  due  by  the 
guardian,  as  such,  to  the  ward.  Until  the  guardian  had  paid  the  ward  the 
money,  or  property  which  was  a  just  equivalent  for  it.  be  had  not  faithfully 
performed  his  duty  as  guardian.  After  such  payment  lias  once  been  made, 
tlie  liability  of  the  guardian,  as  such,  and  of  liis  sureties,  ceases.  Further 
dealings  of  the  guardian,  whereby  he  defrauds  the  ward,  are  personal  fraud, 
not  involving  his  conduct  as  guardian,  for  which  the  sureties  upon  his  bond 
cannot  in  any  manner  be  made  liable.  The  release  and  discharge  from  plain- 
tiff to  Edwin  B.  Low,  his  guardian,  liaving  l>een  declared  void  for  fraud  by 
a  court  of  competent  jurisdiction,  the  liability  of  the  defendants  as  sureties 
upon  the  bond  of  the  guardian,  if  not  affected  by  laches,  remains  the  same  as 
thongb  the  release  had  never  been  given.  Parr  v.  State,  (Md.)  17  Atl.  Hep. 
1020;  Amer.  Dig.  1889,  p.  1722.  The  attempted  payment  by  Edwin  B.  Low, 
as  guardian,  to  the  plaintiff,  his  ward,  and  the  discharge  given  therefor,  and 
the  decree  in  tlie  surrogate's  court,  based  thereon,  having  been'set  aside  for  the 
fraud  of  such  guardian,  and  it  liaving  been  affirmatively  adjudged  in  an  action 
brought  in  this  court  by  the  plaintiff  against  Edwin  B.  Low,  as  guardian,  that 
said  Low,  as  such  guardian,  pay  a  sum  of  money  to  plaintiff,  for  which  he  is 
liable  as  guardian,  such  judgment  and  decree,  obtained  in  the  manner  and  un- 
der the  circumstances  detailed  in  the  findings  of  fact,  is  evidence  against  the 
snreties  upon  said  guardian's  bond,  and  iaprima/acie  binding  upon  them. 
Hockfeller  v.  Donnelly,  8  Cow.  62S;  Thayer  v.  Clark,  48  Barb.  243;  Bimie 
V.  Wood,  87  N.  Y.  526;  Qerouid  v.  Witton,  81  N.  Y.  573;  Soofteld  v. 
Churehm,  72  N.  Y.  566;  Caaoni  v.  Jerome,  58  N.  Y.  815;  Harrtton  v.  Clark, 
87  N.  Y.  572;  Heard  T.  I^dge,  20  Pick.  53,  32  Amer.  Dec.  197,  and  note 
page  202;  Parr  v.  State.  (Md.)  17  Atl.  Rep.  1020,  Amer.  Dig.  1889,  p.  1722. 
There  being  no  evidence  in  any  manner  rebutting  the  reasonable  inference  to- 
be  drawn  from  tbe  judgment  roll,  in  that  case,  it  is  proof  of  the  tact  of  tbe 
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liability  of  Low  as  guardian  to  tlie  plaintiff,  and  is  competent  evidence  of  tlie 
guardian's  fraud.  Thomas  v.  Hfubbell,  15  N.  Y.  405:  Lee  v.  Clark,  1  Hill. 
56;  rmurance  Co.  v.  Wilson,  »4  N.  Y.  275;  Conner  v.  Seeves,  103  N.  Y. 
527.  9  N.  E.  Rep.  439;  Heard  v.  Lodge.  20  Pick.  53,  32  Amer.  Dec.  197,  202; 
milelt  V.  Wiley,  126  111.  310.  19  N.  E.  Eep.  287.  9  Amer.  St.  Rep.  587. 

"The  judgment  before  mentioned  determined  that  there  was  a  sufficient 
rescission  of  the  attempted  payment,  with  a  proper  offer  to  restore  the  note 
iind  mortgagf,  and  the  same  have  always  since  remained  at  the  disposal  of 
Low,  and  were  ready  to  be  delivered  to  him  at  the  trial.  The  note  and  mort- 
gage were  taken  as  actual  payment,  and  except  for  the  fraud  of  Low  would 
have  operated  as  payment,  of  the  amount  due  from  him  to  the  plaintiff.  As 
the  attempted  payment  was  set  aside  for  fraud,  it  did  not  operate  to  extend 
the  time  of  payment  of  the  original  indebtedness.  It  does  not  appear  that 
there  was  any  irregularity  in  the  entry  of  final  judgment  in  the  action  be- 
tween the  plidntiff  and  Low.  An  irregularity  of  the  kind  claimed  could  only 
toe  corrected  by  proper  motion.     Wright  v.  Nostrand,  94  N.  Y.  32. 

"It  is  insisted  by  the  counsel  for  the  defendants  that  such  laches  on  the 
^art  of  the  plaintiff  are  shown  that  the  sureties  upon  the  guardian's  bond  are 
released.  The  fraud  of  Edwin  B.  Low,  the  guardian,  was  committed  May 
14,  1879.  It  was  discovered  by  plaintiff  in  iN'ovember,  1880,  and  was  by  him 
immediately  communicated  to  Low,  and  the  plaintiff  then  demanded  that  the 
transaction  respecting  the  note  and  mortgage,  by  which  the  fraud  was  com- 
mitted, and  all  proceedings  wliich  had  lieen  taken  under  the  discharge  and 
.decree  of  the  surrogate,  sbuuld  be  canceled  and  treated  as  void,  and  that  said 
Low,  as  guardian,  pay  the  93,200  and  interest,  for  which  the  note  and  mort- 
gage had  been  substituted,  to  which  Low  assented,  and  promised  to  make 
«uch  payment,  and  in  February  paid  $800.  In  April,  1882,  Low  transferred 
his  real  estate  to  his  wife,  and  made  no  furtlier  payment  upon  the  amount 
iicknowledged  by  him  to  be  due  to  the  plaintiff.  In  October,  1882,  plaintiff 
commenced  the  action  against  Low,  his  guardian,  in  which  judgment  waa 
entered  in  February,  1885,  vacating  the  attempted  payment  by  the  note  and 
mortgage,  and  setting  aside  the  discharge  and  the  decree  of  the  surrogate 
based  thereon,  and  giving  judgment  in  favor  of  the  plaintiff  against  Low  for 
the  amount  due  by  him  as  guardian.  On  June  9,  1885,  the  judgment  bad 
been  affirmed  by  the  general  term,  and  final  judgment  was  entered.  On 
June  15,  1885,  executions  on  the  judgments  were  issued,  and  returned  un- 
«atisfled.  This  action  was  brought  October  31,  1885,  and  then  the  sureties 
first  became  aware  of  the  fraud  of  Low,  and  of  the  proceedings  taken  by  the 
plaintiff  in  consequence  of  such  fraud.  On  June  27,  1885,  Low  was,  and 
since  then  has  been,  insolvent.  It  is  fairly  to  be  inferred  that  the  assent  of 
Low  and  bis  promise  to  pay  in  November,  1880,  and  afterwards  often  re- 
peated, and  his  payment  in  February,  1882,  were  the  cause  of  plaintiff's  fail- 
ure to  prosecute  an  action  against  Low  until  October,  1882.  From  that 
time  until  the  commencement  of  this  suit,  plaintiff  was  prosecuting  the  suit 
against  his  guardian  to  avoid  the  effects  of  his  fraud,  and  to  put  himself  in 
.condition  to  prosecute  the  sureties;  the  guardian  during  all  the  time  unjustly 
defending  and  interposing  to  delay.  Under  the  circumstances,  did  the  plain- 
tiff owe  any  duty  to  the  sureties  which  he  omitted?  They  undertook,  as  has 
been  shown,  to  guard  and  protect  him  against  the  fraudulent  conduct  of  bis 
guardian.  He  bad  undertaken  to  settle  with  this  guardian  when  he  attained 
bis  majority,  and  to  oblain  payment.  In  the  attempt  to  pay  him  the  guard- 
ian had  cheated  and  defrauded  him,  and  in  that  way  had  obtained  his  dis- 
-cliarge.  Until  such  payment  and  discharge  had  been  set  aside  for  the  fraud, 
plaintiff  could  not  call  upon  the  sureties,  and  he  bad  the  right  to  take  the 
proper  proceedings  for  that  puipose.  Whatever  time  was  necessarily  taken 
for  that  purpose,  plaintiff  was  entitled  to.  The  guardian  was  not  faithfully 
jterforming  his  duty  when  be  committed  the  fraud,  nor  was  he  when  be  re- 
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sisted  proper  legal  proceedings  to  vacate  and  set  aside  wiiat  he  liad  gained  by 
his  fraudulent  conduct  as  guardian.  Ttie  delays  were  caused  by  the  fraudu- 
lent and  improper  conduct  of  the  guardian,  as  such,  against  which  the  sure- 
ties  had  undertaken  to  guard  the  plaintiff.  The  sureties  were  bound  to 
know  that  any  transaction  between  plaintiff  and  Low,  by  which  he  defrauded 
plaintiff  in  paying  over  such  money,  was  liable  to  be  set  aside  for  such  fraud, 
and  that  nothing  short  of  actual  payment  would  release  the  guardian  or  his 
sureties.  It  was  their  duty  to  protect  themselves  by  such  inquiries  as  to  pay- 
ment as  would  have  put  them  into  possession  of  the  facts.  The  plaintiff  was 
in  the  neighborhood,  and  they  coi^ld  have  made  inquiry  of  him.  Without 
such  inquiry,  he  had  no  occasion  to  communicate  with  the  sureties.  The 
plaintiff  having  acted  reasonably,  under  the  existing  circumstances,  and  the 
delay  in  calling  upon  the  sureties  having  been  caused  by  the  fraudulent  and 
dishonest  conduct  of  the  principal,  the  guardian,  for  whom  the  sureties  had 
undertaken  that  he  should,  as  guardian,  act  honestly  and  without  fraud,  such 
delay  does  not  constitute  laches  which  will  discharge  the  sureties.  GUlett  v. 
Waey,  126  111.  319,  19  If.  E.  Kep.  287,  9  Amer.  St.  Bep.  587.  note,  aad 
cases  dted.  I  see  no  reason  why  the  plaintiff  should  not  recover  the  cost 
and  expense  in  undoing  the  fraud  of  the  principal,  and  in  securing  an  honest 
accounting.  Judgment  is  ordered  against  the  defendants  for  93.509.74,  and 
interest  thereon  from  February  16, 1885.  to  April  8.  1889,  and  for  S193.68, 
and  interest  from  the  same  time,  and  for  $72.50  and  interest  from  June  9, 
1885,  to  April  8,  1889,  amounting  to  the  time  of  trial  to  the  sum  of  $4,714.04; 
said  judgment  to  be  entered  against  the  defendant  Peter  Ferris  personiilly. 
and  against  the  defendant  Abbie  A.  Prouty  as  sole  executrix  of  Rodney  Sar- 
gent, deceased,  to  be  paid  by  due  course  of  administration.  Plaintiff  is  en- 
titled to  costs  of  this  action,  with  an  additional  allowance'  of  five  per  cent, 
upon  the  amount  of  the  recovery  aforesaid.  Judgment  is  ordered  accord- 
ingly." 

Argued  before  Mayham,  P.  J.,  and  Pctnah  and  Herbick,  JJ. 

Hand,  Kellogg  A  Hale,  {Ricjiard  L.  Hand,  of  counsel.)  for  appellants. 
Corbin  i  Bow,  (Royal  Corbin,  of  counsel.)  for  respondent. 

Herriok,  J.  For  the  reasons  set  forth  in  the  opinion  of  Mr.  Justice  Taf- 
FAM  in  the  court  below  the  judgment  appealed  from  should  be  affirmed.  In 
addition  to,  but  in  harmony  with,  the  views  expressed  by  the  trial  court,  the 
following  suggestions  are  made: 

It  seems  to  me  that  it  was  not  necessary  for  the  plaintiff  to  notify  the  sure- 
ties of  the  dishonesty  of  his  guardian,  in  order  to  bold  them  to  the  obligation 
of  their  bond.  They  owed  more  than  a  passive  duty.  They  should  have 
seen  to  it  that  their  principal  discharged  his  duty.  If  they  neglected  it,  they 
did  so  at  their  peril.  Forrester  v.  State,  41  &ld.  161;  Gillett  v.  Wiley,  126 
111.  310,  827.  328.  19  N.  E.  Bep.  287.  A  guardian's  duty  does  not  end  as 
soon  as  his  ward  becomes  of  age.  He  must  then  make  a  settlement  with  his 
ward,  and  honestly  account  and  pay  over  what  is  coming  to  him;  and  the 
sureties  are  responsible  that  he  does  so.  I  cannot  assent  to  the  idea  that  be- 
cause, when  the  ward  became  of  age,  be  has  legal  capacity  to  act  for  bimseit, 
the  sureties  are  no  longer  responsible  for  the  transactions  between  himself 
and  bis  guardian  in  settling  the  estate.  One  of  the  most  important  duties 
the  guardian  owes  to  his  waird  is  an  honest  accounting  and  settlement  with 
him,  and  that  necessarily  cannot  take  place  until  he  is  of  age;  and,  instead 
of  being  in  any  sense  released  by  the  transactions  of  the  ward  with  bis  guard- 
iaiD,  it  seems  to  me  It  is  Just  the  time  when,  if  ever,  the  sureties  owe  an  act- 
ive duty  to  see  that  their  principal  acts — as  they  have  bound  themselves  he 
would  act — as  an  honest  man.  In  my  opinion  the  defendants  are  in  a  some- 
what different  position  from  an  indorser  upon  a  note  or  a  guarantor  of  a 
bond,  or  any  surety  who  merely  binds  himself  to  pay  a  sum  of  money  or  fut 
v.l8N.Y.s.no.8 — 44 
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fill  a  contract  if  his  principal  does  not.  Here  the  sureties  guaranty  the  fidelity 
and  honesty  of  the  guardian.  The  obligation  is  that  the  principal  "siiaU 
well  and  faithfully,  in  all  things,  discbarge  the  duty  of  guardian."  If  be 
fails  in  that,  they  are  responsible  for  the  damages  the  ward  suffers  through 
that  lack  of  fidelity.  It  is  something  more  than  warranting  bis  pecuniary 
responsibility,  where,  if  he  does  comply  with  his  contract  to  pay,  and  the 
creditor  by  his  delay  suffers  him  to  become  impecunious,  so  that  the  sureties 
cannot  collect  from  him,  the  creditor  by  his  laches  has  placed  the  sureties  in 
a  position  where  they  cannot  make  themselves  good.  Here,  as  we  have  seen, 
the  bond  was  for  fidelity  and  honesty.  .Acting  promptly  would  not  have 
made  him  honest.  Delay  has  not  made  him  any  more  dishonest  than  he  was 
before. 

Honesty  and  fidelity  are  the  main  things  guarantied,  not  pecuniary  re- 
sponsibility. But,  even  upon  the  ground  of  delay,  I  do  not  see  that  the  de- 
fendunts  have  any  8u£9cient  reason  to  be  released.  The  delay  caused  by  the 
legal  proceedings  cannot  be  considered  on  the  question  of  laches.  Laches 
can  only  be  predicated  upon  the  time  that  elapsed  from  the  discovery  of  the 
fraud  until  the  commencement  of  the  suit  against  the  principal.  Ko  inflex- 
ible rule  can  be  laid  down  as  to  what  constitutes  laches.  It  depends  upon  the 
circumstances  in  each  particular  case.  The  evidence  in  this  case  is  not  before 
ua,  but  it  is  fairly  to  be  inferred  from  the  facts  found  that  there  were  nego- 
tiations between  the  plaintiff  and  his  guardian,  and  promises  to  pay  by  the 
guardian,  so  that  the  plaintiff  was  kept  in  constant  hope  and  expectation  of  a 
settlement,  and  a  part  payment  was  made.  Plaintiff  first  became  aware  of 
the  fraud  in  November,  1880,  and  immediately  made  demands  upon  his 
guardian  for  payment.  This  was  promised,  but  not  fulfilled,  in  February, 
1882,  a  part  piiyment  was  made,  and,  no  further  payment  being  made,  in 
October,  1882.  he  commenced  hia  action  against  his  former  guardian.  I  do 
nut  think  that  the  delay,  under  all  the  circumstances,  constituted  laches  that 
would  release  the  defendants.  There  was  no  extension  of  the  guardian's 
time,  or  valid  release  of  him,  by  the  plaintiff,  by  which  the  plaintiff  was  pre- 
vented fi'om  prosecuting  him  upon  his  obligation  to  make  an  account.  The 
fraud  practiced  vitiated  the  whole  proceeding  and  settlement,  so  tliiit  it  in  no 
way  acted  as  an  extension  of  time  or  stay  of  proceedings.  Lotoman  v.  Gates, 
87  N.  Y.  601.  Mere  indulgence  or  delay  by  the  creditor  to  prosecute  the 
principal  debtor  will  not  release  the  suretv.  Albany  Dutch  Church  v.  Vedder, 
14  Wend.  166;  Superolsors  v.  OtU,  62  N.  Y.  88;  Potoen  v.  Silberstein,  108 
N.  Y.  169,  16  N.  E.  Rep.  185;  Machine  Co.  v.  FarringUm,  82  N.  Y.  121-131; 
BottufUsk  V.  Van  Voorhis,  91  N.  Y.  363.  The  judgment  should  be  affirmed, 
with  costs  and  printing  disbursements. 

PimiAM,  J.,  concurs. 

Matham,  p.  J.,  (dUtenttng.)  This  action  was  brought  against  Peter 
Ferris  and  Rodney  Sargent  upon  a  bond  executed  by  them  and  Gilietta  Low, 
as  sureties  for  Sdwin  B.  Low,  upon  liis  appointment  as  the  general  guardian 
of  the  plaintiff,  William  O.  Douglass,  by  the  surrogate  of  Essex  county. 
The  bond  was  dated  on  the  28tb  of  March,  1872,  and  letters  of  guardianship 
were  issued  to  the  guardian  on  the  29th  day  of  March,  1872.  The  plaintiff 
arrived  at  the  a<(e  of  21  years  on  the  26th  day  of  March,  1879.  On  the  14th 
of  May,  1879,  after  becoming  21  years  of  age,  the  plaintiff  and  his  guardian 
had  a  voluntary  settlement  or  accounting,  and  setded  aud  fixed  the  amount 
of  the  guardian's  liability  to  the  plaintiff  on  account  of  such  guardianship 
at  the  sum  of  $4,363.10,  and  the  guardian  thereupon  paid  to  the  plaintiff  the 
sum  of  81,163.10,  leaving  a  Isalance  due  from  the  guardian  to  the  plaintiff 
of  the  sum  of  93,200,  and  in  settlement  or  payment  of  that  balance  the 
guardian  turned  out  to  the  plaintiff  the  promissory  note  of  hia  insolvent 
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brother,  Charles  W.  Low,  payable  to  the  order  of  the  plaintiff  March  1,  1881, 
with  semiannual  interest,  and  a  mortgage  on  real  estate  in  the  state  of  Illi- 
nois,  executed  by  Charles  W.  Low  to  the  plaintiff  to  secure  tlie  payment  of 
the  same,  which  mortgage  was  falsely  and  fraudulently  represented  by  the 
guardian  to  be  good  security  for  the  same.  At  the  time  of  the  consumma- 
tion of  tlie  setllement,  plaintiff  gave  to  his  attorney  written  authority  to  appear 
for  him  before  the  surrogate  of  Essex  county,  and  discharge  the  guardian  from 
all  liability  on  account  of  such  guardianship.  Pursuant  to  such  Sfttlement  and 
authority  the  guardian  and  attorney  for  the  plaintiff  so  authorized  and  em- 
powered by  him,  without  personal  notice  to  the  plaintiff,  on  the  12tb  day  of 
January,  1880,  appeared  before  such  surrogate,  and  such  proceedings  were 
thereupon  had  by  and  before  him  that  a  decree  of  final  judicial  settlement 
and  accounting  of  such  guardian's  accounts  were  had,  and  the  surrogate 
then  and  there,  among  other  things,  "ordered,  adjudged,  and  decreed  that 
said  account  be,  and  the  same  hereby  is,  finally  settled,  as  filed  and  adjusted, 
and  it  is  further  adjudged  and  decreed  that  notliing  remains  In  the  hands  of 
said  guardian,  as  such,  or  due  from  him  to  said  ward."  The  decree  was 
duly  entered  of  record  on  that  day  in  the  office  of  the  surrogate.  The  case 
shows  that  the  real-estate  mortgage  given  as  collateral  to  the  note  taken  by 
plaintiff  on  the  settlement  was  not  adequate  security  for  the  note,  and  that 
the  plaintiff  discovered  that  he  had  been  defrauded  in  the  settlement  with  his 
guardian,  and  that  the  mortgage  and  note  were  not  security  for  the  amount 
found  due  the  plaintiff  on  that  settlement,  and  the  plaintiff  in  November, 
1880,  discovered  tliat  fact,  and  in  February,  1882,  the  guardian  seems  to  have 
conceded  that  fact,  and  then  paid  the  plaintiff  8800  on  account  of  the  $3,200, 
bat  failed  to  pay  the  balance,  and  in  October  of  that  year  the  plaintiff  com- 
menced an  action  in  the  supreme  court  for  the  same  against  the  guardian, 
alleging  the  guardianship;  the  settlement  between  the  plaintiff  and  guardian 
after  plaintiff  became  of  age;  the  amount  found  due  from  the  guardian;  the 
giving  of  the  note  and  mortgage  In  satisfaction  of  the  same;  the  decree  of 
the  surrogate  thereon,  discharging  the  guardian;  alleging  that  the  settlement 
was  procured  by  fraud ;  and  aslclng  that  the  decree  of  the  suri'Ogate  be  vacated 
for  fraud,  and  that  the  guardian  be  adjudged  to  pay  the  balance  found  due 
on  the  settlement.  The  defendant  demurred  to  the  complaint,  and  judgment 
was  given  for  the  plaintiff  on  the  demurrer,  which  was  affirmed  on  appeal, 
and  judgment  ordered  against  the  guardian  for  the  balance  and  costs.  To  re- 
cover that  balance  and  the  cost  of  that  litigation  the  plaintiff  brought  this 
action  against  the  sureties  on  the  guardian's  bond,  and  on  the  trial  the 
plaintiff  recovered  judgment  for  the  amount,  the  $8,200  and  interest  from 
date  of  settlement,  less  the  $800  paid  by  the  guardian  after  that  date,  and 
also  the  plaintiff's  expense  in  the  action  against  the  guardian,  and  the  cost 
of  this  action, — in  all,  $5,555.22. 

The  first  and  perhaps  most  important  question  raised  by  the  appellants  on 
this  appeal  is  Whether  the  sureties  upon  this  bond  are  not  discharged  by  the 
settlement  of  the  plaintiff  with  the  guardian  after  arriving  at  his  majority, 
and  accepting  of  the  guardian,  in  satisfaction  of  his  claim,  the  note  and  mort- 
gage of  Charles  W.  Low,  payable  nearly  two  years  after  the  date  of  such  set- 
tlement, upon  which  a  decree  discharging  the  guardian  was  entered  by  the 
surrogate.  If  the  plaintiff  by  this  settlement  deprived  the  sureties  of  any  of 
their  legal  advantages  la  protecting  themselves  from  the  obligation  they  as- 
sumed as  sureties  on  this  bond,  to  their  prejudice,  it  is  difficult  to  see  how  he 
can  in  this  action  enforce  its  obligation  against  them,  for  his  own  protection, 
and  to  the  prejudice  of  the  sureties.  The  capacity  of  tlie  plaintiff  to  make  a 
settlement  with  his  guardian  after  becoming  of  age  cannot  be  doubted,  and  it 
can  Iiardly  be  cJaim^  that  the  defendants  by  their  lx)nd  undertooli  to  protect 
tlie  plaintiff  from  the  consequences  of  his  improvident  dealings  with  his 
guardian  after  be  is  clothed  by  law  with  authority  to  act  for  himself,  in  the 
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absence  of  any  collasion  between  the  sureties  nnd  the  principal  in  the  bond, 
unless  by  Its  terms  the  sureties  contrncted  to  protect  the  obligee  against  the 
consequences  of  his  acts  after  arriving  at  bis  majority.  The  condition  of 
this  bond  was:  "That  if  the  above-bound  Edwin  B.  Low  do  and  shall  well  ■ 
and  faithfully,  in  all  things,  discharge  the  duty  of  guardian  to  ihe  above- 
named  minor,  according  to  law,  and  render  a  just  and  true  account  of  all 
moneys  and  property  received  by  him,  and  of  the  application  ttiereof,  and  if 
such  guardian,  in  all  respects,  account  to  and  before  any  court  having  cogni- 
zance thereof,  when  thereunto  required,  then  the  obligation  to  be  void,  other- 
wise to  be  and  remain  in  full  force  and  virtue."  The  obligation  of  the  guard- 
ian was  to  account  for  all  money  and  property,  to  and  before  any  court  liaving 
cognizance  thereof;  and  that  coarse  would  have  afforded  a  complete  protection 
to  the  ward,  and  to  the  sureties  as  well,  and  could  at  the  time  of  making  this 
voluntary  settlement  have  been  compelled  by  the  plaintiff,  or  the  sureties  on 
this  lx>nd.  The  malting  of  this  voluntary  settlement  by  the  plaintiff  with 
Ids  guardian,  and  the  entering  of  a  decree  thereunder  and  in  pursuance  there- 
of, while  the  same  was  voidable  for  fraud,  bound  all  the  parties  until  re- 
scinded, and  thus  suspended  the  right  of  the  plaintiff  and  these  sureties  from 
any  proceeding  in  court  to  compel  an  accounting  by  the  guardian  before  the 
surrogate,  as  the  decree  entered  in  the  matter  wrj  in  that  court,  untii  va- 
cated or  reversed,  a  complete  bar  to  any  otI)er  proceeding  in  that  court  for  an 
accounting.  Sanderg  v.  Sautter,  126  N.  Y.  193,  27  N.  £.  Rep.  263.  This 
settlement  between  plaintiff  and  his  guardian  was  in  May.  1879.  In  Novem- 
ber, 1880,  plaintiff  knew  of  the  alleged  fraud,  and  waited  until  October,  1882, 
before  he  commenced  his  action  against  the  guardian  to  set  aside  the  account- 
ing; and  it  does  not  appear  that  the  defendants  were  apprised  of  any  alleged 
fraud  in  the  accounting,  or  in  the  manner  in  which  the  balance  found  due 
the  plaintiff  was  paid  or  secured,  until  September,  1885.  During  all  that 
time  the  defendants,  so  far  as  this  case  discloses,  had  a  right  to  rely  upon  the 
recorded  decree  of  this  surrogate  that  the  guardian  had  performed  his  whole 
duly,  and  was  discharged  from  all  liability  to  the  plaintiff  on  account  of  such 
guardianship.  The  plaintiff  having  the  power  to  make  this  settlement  with 
his  guardian,  he,  and  he  alone,  had  the  power  to  rescind  it  for  fraud;  and  the 
defendants  in  this  action  were  powerless,  and  unable  to  take  any  steps  against 
their  principal  in  this  bond,  so  long  as  this  settlement  remained  unrevoked. 
During  the  interval  between  the  making  of  this  settlement  and  tlie  rescission 
or  revocation  of  the  same  the  guardian,  who  was  the  principal  in  this  bond, 
became  insolvent. 

I  am  inclined  to  the  opinion  that  this  voluntary  settlement  with  the  guard- 
ian by  the  plaintiff  so  far  affected  the  rights,  powers,  and  privileges  of  the 
defendants  as  sureties  on  this  bond  as  to  release  them  from  all  obligations  to 
the  plaintiff  thereunder.  By  this  settlement  the  right  of  the  sureties  to  pay 
this  balance  to  the  plaintiff,  and  sue  the  principal,  was  clearly  suspended 
during  the  period  that  this  settlement  and  decree  remained  unrescinded  and 
in  force.  This  was  such  an  interference  with  the  rights  of  the  defendants, 
as  sureties  on  this  bond,  without  their  knowledge  or  notice  to  them,  as  to  re- 
lease them  from  liability  to  the  plaintiff.  In  Fatna  v.  Jones,  76  N.  Y.  278, 
Danfokth,  J.,  in  discussing  this  subject,  says:  "The  holder  of  the  security 
had  notice  of  the  deed  and  its  covenants,  and  was  bound  by  this  relation  to 
do  nothing  to  affect  or  alter  the  right  of  the  surety."  In  Cdlvo  t.  Davies,  8 
Hun,  222,  the  court  says:  "The  rule  is  absolute  that  there  shall  t)e  no  trans- 
action with  the  principal  debtor  without  acquainting  the  person  who  has  a 
part  interest  in  it."  In  Kaw  v.  Cortesy,  100  N.  Y.  132,  2  N.  E.  Rep.  874, 
it  was  held  that  the  defendants,  sued  apon  a  guaranty,  npon  a  bond  and 
mortgage,  were  released  from  their  obligation  upon  their  guaranty  by  plain- 
tiff's acceptance  of  a  chattel  mortgage  as  additional  security,  and  agreeing 
with  the  mortgagor,  without  the  consent  of  the  guarantor:!,  to  extend  the 
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time  of  payment  of  the  bond  and  mortgage,  and  although  the  chattel  mortgage 
contained  the  usual  danger  clause,  and  authorized  the  mortgagee  to  foreclose 
it  in  case  be  deemed  himself  Insecure,  yet  that  did  not  defeat  the  operation 
of  the  extension  of  the  real-estate  mortgage;  and  Earl,  J.,  says:  "It  gave  no 
right  (o  the  defendants  as  sureties  for  the  debt,  and  they  could  not,  by  virtue 
of  that  clause,  pay  the  real-estate  mortgiige,  and  ttikt*  an  assignment  thereof, 
and  enforce  the  same  before  the  extended  time  of  pHyment  haid  arrived;  and, 
as  the  extension  uf  time  was  thus  effected  against  the  sureties,  it  dIschHrged 
them,  notwithstanding  the  clause  mentioned."  Kotu  t.  Cortesy,  100  N.  Y. 
137,  2  N.  E.  Rep,  874.  In  Calvo  v.  Daviea,  73  N.  Y.  218,  Andrews,  J., 
says:  "And  the  doctrine  that  a  surety  is  discharged  by  dealings  with  the 
creditor  and  principal  debtor,  inconsistent  with  the  rights  of  the  surety,  has 
been  applied,  although  tlie  creditor  did  not  know,  in  the  origin  of  the  transac- 
tion, that  one  of  the  parties  was  a  surety."  In  Brinagar^a  Adm'r  v.  Phillips, 
1 B.  Mon.  283,  Marshall,  J*,  states  the  rule  as  follows:  "The plain  princi- 
ple to  be  deduced  from  the  decisions  is  tliat  the  surety  is  released  when  by 
an  agreement  between  the  creditors  and  principal  debtor,  without  his  consent, 
hu  riglit  to  compel  the  creditor  to  the  immediate  coercion  of  the  debt  from 
the  principal,  or,  what  is  the  same  thing  in  effect,  his  right  to  make  immedi- 
ate  payment  to  the  creditor,  and  in  his  name  and  right  to  coerce  payment 
from  the  principal,  is  impaired."  Tlie  rule  seems  universal  that  when  the 
surety  is  deprived  by  the  act  of  the  creditors  and  principal  debtor,  without 
bis  consent,  of  any  right  or  remedy  which  he  might  otherwise  have  to  protect 
himself  from  loss,  he  is  tliereby  discharged  from  his  liability  to  the  creditor; 
and  I  find  no  case  where  that  rule  is  relaxed  by  reason  of  fraud  practiced  upon 
the  creditor  by  the  principal  debtor,  when  the  creditor  has  voluntarily,  and 
without  the  consent  or  connivance  of  the  surety,  entered  into  contracts  or 
speculations  with  the  principal  debtor  not  expressly  provided  for  in  the  bond, 
and  against  which  the  surety  has  made  no  express  guaranty.  The  contract 
of  a  surety  being  strietisstmi  juris,  it  cannot  be  enlargeJ  or  changed  without 
bis  consent.  McCluskey  t.  Cromwell,  11  N.  Y.  598.  In  Imtiratioe  Co,  v. 
Lotoenberu,  120  N.  Y.  44,  23  N.  £.  Bep.  978,  the  court  says:  "The  rule  is 
tliat  a  surety  is  entitled  to  a  strict  construction  of  the  bond  under  which  it  is 
Bouglit  to  make  him  liable,  and  that  it  cannot  be  enlarged  by  implication  to 
cover  anything  which  was  not  in  contemplation  of  the  parties  at  the  time  the 
bond  was  executed."  Bigelow  t.  BenUm,  14  Barb.  123;  Barns  v.  Barrows, 
61  N.  Y.  39;  SohwarU  v..Hyman.  107  N.  Y.  562. 14  N.  E,  Hep.  447.  Ap- 
plying this  rule  to  the  case  at  bar,  I  do  not  see  how  the  sureties  on  this  bond 
can  lew  held  as  liable  for  fraud  practiced  upon  the  plaintiff  in  transactions  vol- 
untarily  entered  into  by  him,  not  embraced  in  the  provisions  of  the  bond,  and 
against  which  the  bond  furnishes  no  express  guaranty. 

The  appellant  also  insists  that  the  sureties  on  this  bond  are  discharged  by 
reason  of  the  laches  of  the  plaintiff  in  disaffirming  and  repudiating  tliis  set- 
tlement, for  fraud,  after  the  discovery  by  him  of  its  existence.  If  this  settle- 
ment bad  not  delayed  the  defendants  in  enforcing  their  remedy  against  the 
principal,  then  the  defendants  could  not  urge  the  plaintiff's  laches  as  an  ex- 
cuse for  their  failure  to  respond  after  the  default  of  their  principal.  The 
bond  would  then  be  a  continuous  obligation,  and  the  sureties  would  at  any 
time  be  liable  for  default  of  tlie  principal,  until  barred  by  some  statute  of 
limitation.  But  when,  by  the  act  of  the  creditor  and  principal  debtor,  the 
sureties  are  delayed  or  hindered  in  their  ability  to  protect  themselves  from 
loss,  then  the  laches  of  the  creditors  to  restore  them  to  their  original  rights 
would  furnish  good  grounds  for  their  discharge.  In  McMurray  v.Nopes,  72 
N.  Y.  523,  the  guarantor  of  the  mortgage  was  held  to  be  released  by  the 
laches  of  the  holder  of  the  same,  in  delaying  foreclosure  for  14  months  after 
the  same  became  due,  when  at  the  time  of  its  maturity  the  property  was  good 
security,  but  hviote  foredosure  it  became  worthless,  by  destruction  by  fire. 
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Craiff  T.  Parkia,  40  N.  T.  181;  Hanooek  v.  Wilson,  46  Iowa,  352;  Tales  v. 
Adee,  91  N.  Y.  562.  And  it  haa  been  held  that  long  acquiescence  bj  a  ward 
in  a  settlement  which  was  procured  by  the  fraud  of  his  guardian,  practiced 
npon  him,  would  relieve  the  sureties  from  liability.  Aaron  V.  Mendel,  78 
Ky.  427. 

If  we  are  right  in  the  above  conclusion,  then  there  was  no  breach  of  the 
bond  as  to  the  sureties.  They  had  not  covenanted  to  protect  the  plaintiff 
against  the  fraud  practiced  by  Edwin  B.  Low  upon  the  plaintiff  in  a  trans- 
action between  him  and  Low  after  he  had  arrived  at  fnll  age;  and  while 
such  fraud  might  and  did  restore  the  liability  of  Low  to  the  plaintiff,  grow- 
ing out  of  that  fraud,  it  did  not,  it  seems  to  us,  re-establish  the  liability  of 
the  sureties  on  his  bond,  as  guardian,  under  the  circumstances  of  this  case, 
when,  as  we  have  seen,  the  plaintiff,  by  his  own  act  and  laches,  liad  deprived 
the  defendants  of  rights  which  they  bad  and  could  have  maintained  against 
their  principal  but  for  the  obstruction  put  in  their  way  by  the  acts  of  the 
plaintiff,  witliout  their  knowledge  or  consent.  They  assumed  no  snch  obli- 
gation in  their  bond,  and  cannot  be  held  liable  in  this  action  unless,  as  is  in- 
sisted by  the  plaintiff,  their  liability  is  established  In  the  action  by  the  plain- 
tiff against  the  guardian,  to  which  they  were  not  parties,  and  in  which  they 
were  in  no  way  before  the  court,  or  called  upon  to  defend.  In  People  t. 
Chalmers,  60  N.  Y.  158,  Church,  C.  J.,  says:  "It  is  a  familiarrale  that  sure- 
ties can  only  be  charged  when  the  case  is  brought  within  the  very  lines  of 
the  contract,  {Birckhead  v.  Broion,  5  Hill,  635,)  and  the  obligation  of  sureties 
is  not  to  be  extended  by  construction  to  embrace  purposes  and  objects  not 
contemplated  by  the  parties."  It  would  be  going  too  far.  I  think,  to  hold 
that  the  sureties,  when  they  signed  this  bond,  had  in  contemplation  the  pro- 
tection of  the  plaintiff  against  fraud  practiced  upon  him  when  he  voluntarily 
undertook  to  deal  with  his  former  guardian  after  he  became  of  age,  and  in 
the  eye  of  the  law  stood  upon  an  equality  with  him,  especially  when  for  years 
he  carried  on  a  contract  with  him  without  their  knowledge  and  authority. 

But  it  is  insisted  that  the  defendants  cannot  now  be  heard  to  contest  their 
liability  in  this  action,  as  the  judgment  against  their  principal  fixes  their  lia- 
bility as  sureties  on  this  bond.  The  general  doctrine  is  that  a  decree  against 
the  principal  liquidates  and  fixes  the  amount  of  his  liability,  and  affords 
prima  facie  evidence  of  the  correctness  of  that  amount  in  an  action  against 
the  sureties;  but  I  find  no  case  which  goes  to  the  length  of  holding  that  the 
liability  of  the  surety  is  so  fixed  that  be  cannot  defend,  where  he  has  a  good 
and  valid  defense  to  his  liability  upon  the  bond,  especially  where  he  is  not  a 
party  to  the  action  or  proceeding  in  which  the  amount  of  the  liability  of  the 
principal  Is  settletl.  In  Annett  v.  Terry,  85  N.  Y.  256,  the  court  says:  "It 
is  true  that  the  decree  is  prima  facie  evidence  of  the  amount  due  from  Ken, 
and  its  recovery  on  bis  admission,  arising  from  his  deratilt,  binds  the  sure- 
ties, in  the  absence  of  fraud  or  collusion."  But  this  case  does  not  hold  that 
the  sureties  are  bound  as  to  their  liability  on  the  l)ond.  and  concluded  from 
making  a  defense  to  the  same,  if  they  have  a  valid  defense  thereto.  In  Har- 
rison v.  Clark,  87  N.  Y.  575,  the  court  says:  "The  sureties  are  bound  be- 
cause by  their  contract  they  are  privy  to  the  proceedings  against  the  princi- 
pal;  and,  when  tlie  principal  is  concludal,  they  in  the  absence  of  fraud  or 
collusion,  are  concluded  also."  But  that  case  did  not  arise  when  the  sureties 
interposed  an  independent  defense  to  the  bond  upon  the  merits.  It  can 
hardly  be  claimed  that  the  defense  of  forgery  of  the  names  of  tlie  sureties,  or 
their  release  by  their  principal,  could  not  be  set  up  by  the  persons  sued  aa 
ourelies  on  the  bond,  when  the  liability  of  the  principal  to  the  bond  bad  l)een 
established  in  a  separate  action  ag-iiiist  him.  In  the  interlocutory  judgment 
in  the  action  by  the  plaintiff  against;  ''is  guardian,  these  defendants  were  not 
before  the  court,  and  none  of  the  questions  raised  by  them  on  this  trial  were, 
or  could  have  been,  raised  on  the  trial  of  that  demurrer.     The  effect  of  over- 
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ruling  the  demurrer  in  that  Citse  wa3  that  tlie  allegations  of  the  complaint  as 
to  that  defendant  were  true;  and  judgment,  therefore,  went  against  him,  es- 
tablishing as  to  him  the  truth  of  the  allegations  of  the  complaint.  In  Qir- 
Din  V.  Hickman,  21  Hun,  318,  cited  by  the  respondent,  the  court  held  that 
the  guardian  and  ward  may  settle  the  account  as  between  themselves,  and  in 
that  way  dispense  with  an  accounting  in  court;  and  upon  titat  subject  the 
court  uses  this  language:  "An  accounting  by  the  guardian  serves  to  show 
the  extent  of  his  liability,  but  is  not  conclusive  as  to  the  sureties.  If  there  is 
anytliing  wrong  about  it,  they  can  show  it  in  their  own  defense."  It  is  true 
that,  wtiere  nothing  has  occurred  that  can  operate  as  a  release  or  discharge 
of  the  sureties,  they  may  be  deemed  bound  by  a  judgment  against  the  prin- 
cipal, because  by  their  contract  they  are  deemed  privies  to  the  principal. 
Harrison  v.  Clark,  87  N.  Y.  576.  But  this  rule  does  not  extend  to  cases 
where  the  same  would  operate  as  a  fraud  upon  the  sureties,  or  subject  them 
to  liabilities  from  which  they  have  been  exonerated  by  the  acts  of  the  obli- 
gee in  the  t>ond,  to  which  they  have  not  assented.  In  this  respect  I  think 
this  case  clearly  distinguishable  from  the  case  of  Harrison  T.  Clark,  supra. 

I  am  therefore  clearly  of  the  opinion  that  the  judgment  in  the  action  against 
the  guardian  in  this  case  does  iTot  conclude  the  defendants  in  this  action,  if, 
as  we  have  seen,  they  were  discharged  from  their  liability  to  the  plaintiff  by 
his  voluntary  acts  or  omissions  after  he  arrived  at  his  majority.  That  action 
does  not  assume,  in  terms,  to  adjudicate  the  liability  of  these  defendants  as 
sureties,  and  while,  as  we  .have  seen,  it  could,  under  certain  circumstances, 
be  prima  facie  evidence  of  the  extent  of  the  liability  of  the  sureties  on  the 
bond,  I  do  not  think  that  it  is  binJing  upon  them  in  this  case.  There  are 
other  questions  in  the  case,  raised  by  the  appellant,  one  of  which  is  as  to  the 
extent  of  the  liability  of  the  defendant  Ferris,  and  of  Prouty  as  the  per- 
sonal representative  of  Sargent,  if  the  defendants  are  liable  in  this  action. 
But,  from  the  view  I  have  taken,  these  questions  need  not  be  discussed  here. 

For  the  reason  above  stated,  I  think  there  should  a  new  trial. 


In  re  MoGlxtrb's  Estate. 
(Supreme  Court,  General  Term,  TMrd  Department.    April  4,  1893.) 

COHSTKUCnON  OF  WlLLS — Ll»B  EsTATB— INTENT  OP  TESTATOR. 

Testator  devised  "unto  my  beloved  wife,  H.,  all  my  estate  owned  by  me  of  every 
name  and  description,  also  all  my  personal  property  of  every  kind  and  natare, 
*  *  *  to  have  and  to  bold,  with  full  power  to  collect  all  rents  and  income  from 
the  same,  she  to  keep  in  repair  and  to  pay  all  taxes  and  insurance  on  the  same, 
with  full  power  to  sell  any  or  all  such  real  estate,  with  the  consent  of  my  executor, 
should  it  be  thought  best  for  the  estate.  Should  she  marry  af^ain,  then  her  rixht 
of  dower  only  in  my  estate.  •  •  •  I  also  give  her  discretionary  power  to  give 
such  sums  of  money  to  any,  as  she  may  think  proper,  of  my  relatives. "  Held, 
that  the  wife  took  only  a  life  estate  in  the  real  ana  personal  property  devised. 

Appeal  from  surrogate's  court,  Albany  county. 

Judicial  settlement  of  the  accounts  of  Worthington  Frothingbam,  execu- 
tor of  James  McCIure,  deceased.  From  a  decree  construing  decedent's  will, 
Edward  McClure  and  four  otiiers,  infant  heirs  and  devisees,  by  Francis  H. 
Woods,  their  special  guardian,  appeal,    lieversed. 

Argued  before  Mayham,  P.  J.,  and  Putnam  and  Herrick.  JJ. 

Francis  H.  Woods,  for  appellants.    George  H.  Stevens,  for  respondent. 

Matham,  p.  J.  The  testator  made  the  will  In  question  on  the  9th  day  of 
Kovember,  1888,  and  died  on  the  11th  of  October,  1889,  at  the  age  of  75 
years,  leaving,  him  surviving,  his  widow,  the  respondent  on  this  appeal,  and 
three  children  of  full  age  and  five  grandchildren,  who  were  the  children  of 
two  deceased  sons  of  testator,  all  of  whom  are  infants,  and  the  appellants  on 
this  appeal.    The  deceased  left  real  estate  valued  at  about  996,000  and  per- 
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Bonal  property  valued  at  about  $63,000.  The  will  was  drawn  by  the  testator 
in  bis  own  handwriting,  and  in  it  lie  nominated  and  appointed  bia  wife  as 
executrix  and  W.  Frothinglmm  as  executor,  both  of  whom  qualifled  and  en- 
tere<1  upon  their  duties  as  such  at  the  time  tlie  will  was  admitted  to  probate. 
No  mention  is  made  in  the  will  of  the  children  or  grandchildren  of  the  testa- 
tor, and  the  sole  beneficiary  named  therein  is  the  wife  of  the  testator.  On 
the  application  of  the  executors  for  a  final  judicial  settlement  before  the  sur- 
rogate llie  appellants  filed  an  answer  to  their  petition,  alleging  that  the  true 
interpretation  and  legal  effect  of  the  will  of  James  McClure  are  doubtful,  in 
that  it  does  not  clearly  appear  from  said  will  whether  the  testator  intended 
thereby  that  bis  widow  should  take  a  life  estate  in  the  personal  property 
therein  disposed  of,  or  whether  l>e  intended  thereby  that  she  should  take  the 
property  absolutely.  Upon  the  issne  thus  made  the  question  was  litij^ated 
before  the  surrogate,  who,  among  other  things,  adjudged  and  determined  that 
under  the  will  the  title  to  all  the  personal  property  of  which  the  testator  died 
seised  und  possessed  was  vested  in  and  belonged  to  his  widow  absolutely, 
and  decreed  that  it  be  transferred  to  her  after  deducting  therefrom  the  legal 
expenses  of  the  executor  and  executrix  and  iihe  expense  of  the  accounting. 
From  this  determination  and  decree  of  the  sarrogate  the  appellants  appeaL 
On  the  part  of  the  appellants  it  is  insisted  that  the  wliole  will,  taken  together, 
and  read,  and  construed  in  the  liglit  of  -surrounding  circumstances,  clearly 
establishes  the  intention  of  the  testator  to  give  to  his  widow  oniya  Lfe  estate 
in  tM)th  his  real  and  personal  property.  On  the  part  of  the  respondent  it  is 
contended  that  by  the  clear  and  unequivocal  language  of  the  will  the  testator 
devised  and  bequeathed  all  of  his  estate,  real  and  personal,  to  his  widow 
absolutely. 

The  main  and  only  question  raised  in  this  appeal  is  as  to  the  true  intent 
and  meaning  of  the  testator  in  and  by  his  will.  Did  he  give  only  a  life  es- 
tate to  his  widow,  and  die  intestate  as  to  the  remainder  after  her  death  or 
her  marriage,  or  did  he  devise  and  bequeath  all  of  his  estate,  real  and  per- 
sonal, to  his  widow  in  fee  and  absolutely?  The  provisions  of  the  will  over 
which  the  controversy  arises  are  as  follows:  "First.  After  all  my  lawful 
debts  are  paid  and  discharged,  1  give  and  bequeath  unto  my  beloved  wife, 
Mary  I.  McClure,  all  my  real  estate  owned  by  me  of  every  name  and  descrip- 
tion; also  all  my  personal  property  of  every  kind  and  nature;  also  my  life  in- 
surance, stocks,  and  mortgages;  to  have  and  to  hold,  with  full  power  to  col- 
h'Ct  all  rents  and  income  from  the  same,  she  to  keep  in  repair  and  pay  all  taxes 
and  insurance  on  the  same,  with  full  power  to  sell  any  or  all  such  real  estate, 
with  the  consent  of  my  executor,  should  it  be  thought  best  for  the  estate. 
Should  she  marry  again,  then  her  light  of  dower  only  in  my  estate.  I  rec- 
ommend she  appoint  a  good  agent  to  take  charge  of  my  estate.  I  also  give 
her  discretionary  power  to  give  such  sums  of  money  to  any,  as  she  may  think 
proper,  of  my  relatives."  It  is  a  cardinal  principle  in  the  construction  of 
wills  that  the  intention  of  the  testator  must  control  if  ascertainable  from  the 
will  itself,  when  the  language  of  the  will  is  clear  and  free  from  ambiguity  or 
repugnance;  but,  if  not  free  from  ambiguity  or  repugnance,  effect  is  to  be 
given,  if  possible,  to  all  of  its  provisions,  and  no  claim  is  to  be  rejected  or 
interest  intended  to  be  given  sacrificed  on  the  ground  of  repugnance  when  it 
is  possible  to  reconcile  the  provisions  which  seem  to  be  in  conflict.  Tested 
by  this  rule,  it  becomes  necessary  to  inquire  whether  there  is  anything  in  this 
will  which  is  inconsistent  with  the  theory  of  an  absolute  devise  and  bequest 
of  all  of  this  property,  real  and  personal,  to  the  respondent.  One  of  the  es- 
sential qualities  of  an  absolute  devise  and  bequest  is  the  complete  and  abso- 
lute power  of  voluntary  disposition  of  the  property  so  devised  and  bequeathed 
by  the  devisee  and  legatee;  but  if  the  devise  or  bequest  is  absolute  so  as  to 
convey  the  absolute  title  to  the  devisee  or  legatee,  and  a  conJilion  is  annexed 
in  restraint  of  alienation,  the  condition  is  sometimes  held  repugnant  to  the 


Digitized  by CaOOQlC 


Sup.  Ct.]  IX  RE  m'clure's  estate.  697 

grant,  and  void.  In  this  case  it  seems  to  be  conceded  by  the  appellants  that 
the  iHiigaage  employed  by  the  testator  at  the  commencement  of  his  will  would, 
if  not  qualified  or  restricted  by  tlie  subsequent  provisions,  vest  in  the  respond- 
*>nt  tliu  absolute  title  to  the  entire  estate.  The  language  as  to  which  this 
concession  is  made  is  as  follows:  "I  give  and  bequeath  to  my  beloved  wife, 
Mary  I.  McClure,  all  my  real  estate  owned  by  me  of  every  name  and  descrip- 
tion: also  alt  my  personal  property  of  every  kind  and  nature;  also  my  life 
insurance,  stocks,  and  mortgages. "  But  it  is  insisted  that  this  language  and 
its  effects  are  qualified  by  the  provisions  which  follow,  and  that  such  qualify* 
ing  language  explains  the  meaning  of  the  preceding  part  of  the  instrument, 
and  is  not  repugnant  to  it,  and,  when  read  as  a  whole,  and  construed  in  ref- 
erence to  the  circumstances  of  the  testator  and  the  natural  objects  of  his 
bounty,  proves  that  his  intention  was  to  vest  in  the  widow  oiily  a  life  estate. 
It  is  quite  apparent  from  the  provisions  of  this  will  that  the  testator  intended 
its  provisions  to  operate  alike  on  his  real  and  personal  estate,  and  in  deter- 
mining whether  the  bequest  of  the  personal  estate  was  absolute  we  may  look 
at  all  the  provisions  of  the  will  relating  to  both  the  real  and  personal 
property. 

-Looking  at  the  will  as  a  whole,  we  are  to  endeavor  to  so  constrae  it  as  to 
give  effect  to  all  of  its  provisions.  In  Taggart  v.  Murray,  53  K.  Y.  286( 
Andrews,  J.,  lays  down  this  general  rule:  "But  in  the  construction  of  wills, 
as  of  other  written  instruments,  the  intention  is  to  be  ascertained  by  the  .con- 
sideration of  the  whole  instrument,  and  the  construction  is  not  to  be  mad& 
upon  a  single  or  isolated  clause  detached  from  its  relation  to  those  with  which 
It  is  associated.  If,  on  a  comparison  of  the  different  provisions  of  the  will, 
it  is  found  to  contain  dispositions  which  are  repugnant  to  each  other,  then  it 
is  the  otSce  of  judicial  interpretation  to  preserve,  if  consistent  with  the  rules 
of  law,  the  paramount  intention  of  the  testator  as  disclosed  by  the  instru- 
ment, although  in  so  doing  it  may  defeat  his  purpose  in  some  subordinate  or 
less  essential  particular.  It  is,  however,  n  primary  rule  in  the  construction 
of  wills  that  effect  is  to  be  given,  if  possible,  to  all  its  provisions,  and  no 
clause  is  to  be  rejected,  and  no  interest  intended  to  be  given  is  to  be  sacri- 
ficed, on  the  ground  of  repugnancy,  when  it  is  possible  to  reconcile  the  pro- 
visions supposed  to  be  in  conflict.  In  accordance  with  this  rule,  it  is  held 
that  subsequent  clauses  in  a  will  are  not  compatible  with  or  repugnant  to 
prior  clauses  in  the  same  instrument,  when  they  may  take  effect  as  qualifica- 
tions of  the  latter  without  defeating  the  intention  of  the  testator."  In  Nor- 
ris  V.  Beyea,  18  N.  Y.  284,  Denio,  J.,  says:  "But  there  is  no  repugnance  in 
a  general  bequest  or  devise  to  one  person  in  language  which  ordinarily  con- 
veys the  whole  estate,  and  a  subsequent  provision  that  upon  a  contingent 
event  the  estate  thus  given  should  be  diverted  or  go  over  to  another  person. 
The  latter  clause,  in  such  case,  limits  and  controls  the  former,  and  when  they 
are  read  together  it  is  apparent  that  the  general  terms  which  ordinarily  con- 
vey the  whole  property  are  to  be  understood  in  a  qualified,  and  not  absolute, 
sense."  But  in  the  cases  cited  and  olliers  of  a  similar  character,  which 
might  be  cited,  the  testator  of  the  wills  disposed  of  thepru^  y  to  some  other 
legatee  or  devisee  after  the  happening  or  failure  of  the  contingency  upon 
which  the  right  of  the  first  takers  depended. 

In  the  case  at  bar,  if  it  be  held  that  the  respondent  takes  only  a  life  estate 
under  this  will,  then,  as  to  the  remainder,  the  testator  died  intestate.  While 
it  is  true  that  where  a  testator  makes  a  will,  assuming  to  dispose  of  his  prop- 
erty, the  law  does  not  favor  intestacy,  and  the  presumption  is  that  he  in- 
tends to  dispose  of  all  of  bis  property,  yet  that  presumption  may  be  overcome, 
and  does  not  prevail  where  by  the  terms  of  tiie  will  it  is  apparent  that  the 
testator  intended  that  his  estate  should  ultimately  be  disposed  of  under  the 
laws  of  distribution  and  descent,  in  this  case  it  seems  that  the  testator,  by 
his  will,  imposed  conditions  upon  his  property,  and  its  future  occupancy  and 
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control  by  tiis  widow,  inconsistent  with  an  absolute  estate  In  her,  and  en- 
tirely in  harmony  with  the  estate  for  life.  The  express  authority  to  collect 
rents,  given  in  the  will,  wliile  it  is  not  inconsistent  with  an  estate  in  fee, 
was  wholly  unnecessary,  if  the  testator  intended  by  his  will  to  vest  in  his 
widow  the  title  in  fee.  but  is  entirely  consistent  with  the  beneticial  enjoy- 
ment by  the  life  tenant.  Again,  the  direction  in  the  will  that  testator's 
widow  shall  keep  in  repair  and  pay  tlie  taxes  and  insurance  on  the  property 
is  imposing  an  obligHtion  on  her  inconsistent  with  the  idea  of  absolute  title 
.  in  her,  and  entirely  in  harmony  with  the  theory  of  a  life  estate.  If  the  tes* 
tator  intended  to  preserve  this  estate  for  the  benefit  of  his  heir  and  next  of  kin, 
he  miglit  properly  impose  upon  the  life  tenant  the  duty  of  preventing  it  from 
sale  for  taxes,  and  its  protection  from  destruction  by  fire,  and  decay  by  the 
ravages  of  time.*  But  no  such  obligation  could  be  imposed  by  a  grantor  or 
devisor  upon  the  owner  of  an  estate  in  fee.  Again,  if  his  widow  should 
marry  again,  her  estate,  by  the  terms  of  the  will,  would  be  cut  down  to  her 
dower  interest,  and  in  that  event,  clearly,  as  to  the  real  estate,  the  testator 
would  die  Intestate,  and  must  have  so  intended,  as  that  would  be  the  clear 
legal  effect  of  the  will.  Again,  the  limitation  imposed  by  the  will  apun  her 
power  of  sale  of  the  real  estate  is  not  in  harmony,  and  cannot  be  reconciled, 
with  the  idea  of  an  absolute  estate  in  her  in  fee  simple.  She  can  only  sell 
with  the  consent  of  her  coexecutor.  There  must  be  a  concurrence  and  con- 
sent .by  the  executors  before  she  can  alienate  this  property.  The  testator 
could  impose  no  such  restraint  upon  alienation  if  she  bad  the  title  in  fee. 
But  be  had  the  power  to  impose  such  restrictions  upon  alienation  when  the 
right  to  sell  was  derived  from  the  power  of  sale  in  the  will,  and  in  that  case 
it  was  clearly  in  the  power  of  the  testator  to  require  a  concurrence  of  both  ex- 
«cutors,  and  when  such  restrictions  are  imposed  in  the  power  of  sale  it  can 
only  be  exercised  accord!  ng  to  the  delegated  power.  Hyatt  v.  Aguero,  (Super. 
N.  r.)  1  N.  Y.  Supp.  839.  Again,  the  provisions  of  the  will  wherein  he 
says:  "I  also  give  her  discretionary  power  to  give  such  sums  of  money  to  any, 
as  she  may  think  proper,  of  my  relatives."  If  this  was  an  absolute  bequest 
of  all  of  his  personal  estate  to  his  wife,  and  so  intended  and  understood  \tj 
the  testator,  he  would  not  have  attempted  to  impose  a  restraint  upon  her  of 
making  his  relatives  the  sole  object  of  her  gratuities.  The  authority  to  sell 
the  real  estate  with  the  consent  of  the  executors,  and  to  make  gifts  to  his 
relatives,  necessarily  exclude,  by  legal  implication,  the  power  to  sell  without 
such  consent,  or  give  personal  property  except  to  his  relatives.  The  maxim 
expresHo  unius  est,  eaxlusio  alteriua,  applies  to  these  provisions.  All  of 
these  qualifications  and  exceptions  are  consistent  with  the  testator's  intent  to 
create  a  life  estate  in  all  of  his  property  in  his  widow,  and  may,  within  the 
rules  of  interpretation  above  referred  to,  operate  as  qualifications  of  the  lan- 
guage of  the  provision  first  employed  in  it;  but  if  we  give  that  language  the 
force  of  absolute  bequest  of  the  personal  and  devise  in  fee  of  the  r^ty,  then 
we  must  treat  these  latter  provisiqns  as  repugnant,  in  violation  of  tlie  rule  we 
have  quoted  from  Taggart  v.  Murray,  supra:  That,  in  the  construction  of 
a  will,  effect  is  to  be  given,  if  possible,  to  all  its  provisions,  and  no  clause  is 
to  be  rejected  *  *  *  on  the  ground  of  repugnancy,  when  it  is  possitde  to 
reconcile  the  provisions  wliicli  are  supposed  to  be  in  conflict."  We  think  the 
case  differs  essentially  from  Clarke  v.  Leupp,  88  N.  Y.  230.  In  that  case  the 
will  imposed  no  condition  on  devisee  and  legatee  in  tlie  use  or  disposition  ot 
the  property  to  whom  she  pleased,  and  without  the  consent  of  any  coexecutor 
or  any  other  person.  So  in  Campbell  v.  Beaumont,  ttl  N.  Y.  467.  the  court 
held  that  the  devise  and  bequests  were  absolute  to  the  wife  without  any  words 
of  qualification,  and  that  the  bequest  that  the  remainder  should  be  preserved 
for  his  stepson  did  not  divest  the  widow  of  her  absolute  estate.  But  the  will 
contained  no  such  restraints  and  qualifications  as  are  found  in  the  will  under 
consideration,  and  the  case  is  therefore  distinguishable  from  this.    So  in 
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Zatorence  t.  Cooke,  104  If.  T.  636,  11  N.  E.  Rep.  144,  the  will  contained  an 
absolute  and  unconditional  devise,  under  which  the  title  passed  to  the  devisee 
without  any  charge  upon  it  except  in  the  discretion  of  the  devisee,  but  con- 
tained no  condition  by  which  the  estate  of  the  devisee  could  be  lessened  or 
impaired,  and  no  restraint  on  the  alienation  of  the  same  by  the  devi-see,  and 
seems, therefore,  to  be  clearly  distinguishable  from  the  case  at  bar.  Nor  do  I 
find  any  case  cited  by  the  learned  counsel  for  the  respondent  npon  this  point 
which  is  not  distinguishable  upon  principle  from  the  one  under  consideration. 
The  case  of  Van  ffortte  ▼.  Campbell,  100  N.  T.  287,  3  N.  E.  Rep.  316,  771, 
holds  that  an  absolute  power  of  disposition  annexed  to  a  primary  devise  in  fee 
is  deemed  conclusive  of  the  existence  in  the  devisee  of  an  absolute  estate. 
But  we  have  seen  that  the  will  under  consideration  in  this  case  does  not  give 
the  devisee  an  absolute  power  of  disposition.  The  right  to  dispose  of  this 
real  estate  depends  upon  the  volition  of 'the  two  executors,  and  is  not  nn  abso- 
lute power  in  the  devisee  or  in  her  as  executrix  without  the  concurrence  of  her 
coexecutor.  Nor  has  she  the  power  of  absolute  disposition  of  the  personal 
property.  The  will  conQnes  her  in  the  disposition  of  it  to  the  relatives  of  the 
testator.  And  the  rule  is  the  same  as  to  the  bequests  of  personal  property 
as  it  is  to  devises  of  real  estate.  Van  Home  v.  Campbell,  supra.  In  the 
case  last  cited  the  authorities  are  examined  at  great  length,  and  the  distinc- 
tion carefully  noted  between  an  absolute  devise  or  beqnest  when  the  first 
taker  acquires  under  the  will  an  absolute  estate,  not  capable  of  being  defeated 
by  an  executory  devise  over,  which  is  repugnant  to  the  first  devise,  and  the 
eases  where  such  subsequent  provision  qualifies,  limits,  or  controls  the  first 
provisions;  and  the  rule  seems  settled  that  when  the  will  gives  the  devisee  or 
legatee  unrestrained  power  of  disposition  the  title  is  iibsolute,  but  when  there 
is  a  restriction  upon  the  power  of  alienation  or  disposition  the  title  is  qual- 
ified, and  may  be  bound  or  controlled  by  the  subsequent  provisions  of  the 
will.  Applying  that  rule  to  the  will  under  consideration,  and  looking,  as 
we  may,  ut  the  circumstances  and  surroundings  of  the  testator,  the  amount 
of  the  annual  income  of  the  estate,  the  age  of  the  respondent,  and  the  children 
and  grandchildren  of  the  testator,  all  of  which  circumstances  and  surround- 
ings may  be  taken  into  consideration  as  circumstances  reflecting  some  light 
upon  the  question  of  the  intention  of  the  testator  in  making  this  will,  we  are 
inclined  to  the  opinion  that  the  respondent  took  under  this  will  only  a  life 
estate,  with  a  qualified  power  of  sale  of  the  real  estate,  and  a  limited  right  of 
disposition  of  the  personal  property,  or  a  portion  of  the  same,  in  accordance 
with  the  provisions  of  the  will.  The  decree  of  the  surrogate  must  therefore  be 
reversed,  and  the  case  remitted  to  the  surrogate,  to  make  a  decree  in  accord- 
ance with  the  provisions  of  the  will  as  determined  on  this  appeal,  with  costs 
to  the  appellants  out  of  the  estate. 


PcTNAJf,  J.,  concurs.    Hsrbioe,  J.,  not  voting. 


People  v.  Phelps. 
(Suvreme  Court,  Oeneral  Term,  Third  Departmenk    April  4, 1893.) 
CannNAL  Law — Afpbal— Revxksai.  on  Question  or  Law. 

On  appeal  from  a  oonviction  of  the  offense  of  advisinK  a  woman  to  take  drun  to 
produce  abortion,  the  court,  in  their  opinion,  observed  that  "there  was  a  »iarp 
conflict  as  to  the  facts  which  they  need  not  discuss;  the  important  question  being' 
whether  the  word  '  advised '  used  In  the  statute  does  or  does  not  imply  that  the 
advice  must  be  followed  in  order  to  constitute  the  crime. "  The  opinion  then  dis- 
cussed certain  provisions  of  the  Penal  Code  bearine  on  the  offense,  and  ooncduded: 
"We  are  of  opinion  that  mere  advice  to  take  medicine,  where  no  medicine  is  taken, 
*  *  *  cannot  be  the  crime  of  abortion. "  Held  sumcient  to  show  that  the  oon- 
Tlotion  was  reversed  on  questions  of  law  only. 

Indictment  against  John  H.  Phelps  for  advising  a  woman  to  take  medi- 
cine to  produce  an  abortion.    Defendant  was  convicted,  and,  the  oonviction 
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being  revei-aed  on  appeni,  (15  N.  T.  Supp.  440,)  the  people  more  to  amend 
the  order  of  reversal  so  as  to  show  that  the  judgment  of  the  court  below  waa 
reversed  on  questions  of  law  only.     Motion  granted. 

Argued  before  Mayham,  F.  J.,  and  Putnam  and  Hebrick.  JJ. 

C.  A..  Kdlogg,  for  the  People.     V.  P.  Abbott,  for  defendant. 

Mayham,  p.  J.  We  do  not  tliinic,  under  the  circumstances  of  this  case, 
that  the  district  attorney  has  been  guilty  of  such  laches  in  moving  as  to  pre- 
clude Ihe  making  of  this  motion,  or  justify  the  court  in  refusing  to  grant  the 
relief  aslted  on  that  ground.  The  principal  question,  therefore,  to  be  consid- 
ered is  whether  the  general  term,  in  reversing  this  conviction,  did  so  upon 
the  exercise  of  its  discretion  upon  the  facts,  or  whether  its  decision  was  upon 
the  questions  of  law  only.  We  thinly,  from  an  examination  of  the  opinion  of 
the  learned  presiding  judge,  which  was  concurred  in  by  liis  associates,  that 
the  case  was  disposed  of  by  the  general  term  entirely  upon  questions  of  law, 
and  that  the  court  refused  to  reverse  on  questions  of  fact.  It  is  true  the 
judge  refers  to  the  disputed  questions  of  fact  upon  the  trial,  but  concludes 
his  discussion  of  the  same  in  these  words:  "There  was  a  sharp  conflict  as  to 
the  facts,  which  we  need  not  discuss. "  He  then  proceeds  as  follows:  "The 
important  question  raised  in  this  case  is  whether  the  word  *  advised '  does  or 
does  not  imply  that  the  advice  must  be  followed  in  order  to  constitute  the 
crime.  All  other  words  in  the  section  in  a  similar  position  include  some 
act  other  than  mere  speech,  such  as  'prescribes,'  'supplies,'  'administers.' 
'uses  or  causes  to  be  used;'  and,  when  the  word  'advises'  Is  used,  the  con- 
nection is  'advises  or  causes  a  woman  to  talse.'"  The  learned  judge  then 
proceeds  to  discuss  at  some  length  the  provisions  of  section  294  of  the  Penal 
Code,  and  the  other  sections  bearing  upon  the  same  subject,  in  connection 
with  the  charge  in  the  indictment,  and  concludes  his  opinion  as  follows: 
"We  are  of  opinion  that  mere  advice  to  take  medicine,  when  no  medicine, 
drug,  or  substance  of  any  kind  is  taken,  and  when,  therefore,  no  Injury  has 
been  done  to  any  one,  cannot  be  the  crime  of  abortion."  From  this  exam- 
ination of  the  opinion  it  seems  clear  that  the  judgment  and  conviction  were 
reversed  upon  questions  of  law  only,  and  that  the  order  should  be  so  amended 
as  to  show  that  fact.  Let  the  order  heretofore  entered  be  vacated,  and  the 
order  submitted  on  this  motion  be  entered  nunc  pro  tunc,  and  stand  as  tb« 
order  of  the  general  term  on  this  appeal.    All  concur. 


HOLLOWAY  V.  DELAMO  St  Ol.     (NO.  1.) 

(Supreme  Court,  General  Term,  First  Department.   <A.prU  14, 1893.) 

1.  Dbbd— What  Land  Passes — Fbb  or  Adjoinino  Hiohwat. 

bince  the  owner  of  land  abatting  on  a  highway  in  the  countTy  is  presumed  to  own 
the  fee  to  the  middle  of  the  highway,  a  deed  desorihing  the  land  as  "beginning;  at 
the  corner"  of  a  neighbor's  land  on  the  north  side  of  a  highway;  tbenoe  rnnninK 
"along"  the  highway;  thence,  after  several  oourses,  to  the  plaoe  of  beginniss,— 
conveys  the  fee  to  the  middle  of  the  highway. 
3.  Same. 

For  the  same  reason,  a  deed  describing  the  land  as  beginning  at  the  comer  Of  a 
field  at  the  junction  of  a  highway  with  certain  crossroads,  running  "along"  the 
highway,  and  thus  by  various  courses  to  the  place  of  beginning,  conveys  the  fee  to 
the  middle  of  the  highway.  English  v.  Breman,  80  N.  Y.  809;  Bimh  v.  NUOioU, 
64  N.  Y.  65;  and  Insurance  Co.  V.  Stevens,  87  N.  Y.  287,— distinguished. 

16  N.  Y.  Bupp.  548,  reversed. 

Appeal  from  circuit  court.  New  York  connty. 

Ejectment  by  James  W.  HoUoway  against  Franklin  H.  Delano  and  otbera. ' 
From  a  judgment  for  plaintiff  entered  on  the  verdict  of  a  jury  defendants  ap- 
peal.   Bisversed. 

Argued  before  Van  Brumt,  F.  J.,  and  Ingraham,  J. 
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Bvarts,  Choatedk  Benman,  (WiUiamQ.  Choate,  of  counsel, )  for  appellants. 
James  A..  Veering,  for  respondent. 

Inoraham.  J.  This  was  an  action  of  ejectment  to  recoyer  the  one  undi- 
vided one  twenty-eighth  part  of  the  fee  of  what  was  formerly  Blootningdale 
road,  now  discontinued  as  a  road  by  legislative  authority ;  and  the  title  of  tlie 
plaintiff  depends  upon  the  constractiun  to  be  given  to  the  description  con- 
tained in  the  two  deeds  executed  by  the  heirs  at  law  of  Charles  \V.  Aptliorp, 
and  dated,  one  July  19,  1799,  and  one  August  6,  1799.  The  plaintiff  sues  as 
heir  at  law  of  Charles  W.  Apthorp,  and  claims  that  the  fee  of  the  street  was 
not  included  within  the  description  in  the  deeds  mentioned.  The  plaintiff's 
cause  of  action  must  depend  upon  the  strength  of  his  title  to  the  property. 
Whether  or  not  defendant  has  title  is  immaterial.  In  considering  this  ques- 
tion we  must  start  with  a  recognition  of  certain  presumptions.  Xbub  "it  is 
an  established  inference  of  the  common  law  that  the  proprietors  of  land  ad- 
joining a  public  highway  are  the  owners  of  the  fee  of  the  said  highway,  and 
that  the  proprietors  on  each  side  presumptively  own  the  soil  in  fee  to  the 
center  of  the  highway."  Wager  v.  Railroad  Co.,  25  N.  Y.  529.  "A  con- 
veyance of  land  bounded  by  an  existing  street  carries  the  fee  to  the  center, 
because  a  nnrrow  strip,  such  as  one-half  of  the  strip,  is  much  more  valuable 
to  the  grantee  than  to  the  grantor,  and  the  parties  are  supposed  to  have  so 
dealt  with  the  property  as  to  bring  it  its  greatest  value."  In  re  Ladue,  118 
N.  Y.  219,  23  N.  £.  Bep.  465.  And,  while  this  presumption  is  in  every  case 
that  the  grantor  does  nut  intend  to  retain  the  fee  of  the  soil  within  the  lines 
of  the  street,  such  presumption  may  be  overcome  by  the  use  of  any  terms  in 
describing  the  property  grnnted  which  clearly  indicate  an  intention  not  to 
convey  the  soil  of  the  street  or  stream.  It  is  not  sufficient  to  exclude  from 
the  operation  of  the  grant  the  soil  of  the  highway  "usque  ad  medium 
JUnm"  that  the  grant  is  made  with  reference  to  a  plan  annexed,  the  meas- 
uring or  coloring  of  which  would  exclude  it,  or  by  lines  of  measurements  which 
would  only  bring  the  premises  to  the  exterior  line  of  the  highway;  or  by  any 
similar  expressions.  Although  the  highway  is  in  one  sense  a  monument,  it 
is  regnrdfid  as  a  line;  and  the  center  of  the  highway  in  such  case  is  regarded 
as  the  true  boundary,  as  is  the  case  when  a  tree  or  stone  or  other  similar  ob- 
ject is  designated  as  a  monument,  and,  in  the  absence  of  any  other  indication,  is 
regarded  as  giving  the  true  boundary  or  limit  of  the  grant.  Bank  v.  Nichols, 
64  N.  Y.  71.  This  presumption  that  tlie'ownerof  laud  abutting  on  a  highway 
owns  to  the  center  is  much  less  strong  in  respect  to  lands  in  large  cities. 
English  v.  Breman,  60  N.  Y.  610.  And  it  is  a  universal  rule  that  whether 
a  grant  of  land  that  is  bounded  by  a  highway  or  running  stream  extends  to  the 
center  of  such  high  way  or  stream,  oris  limited  to  the  exterior  line  or  margin  of 
the  same,  depends  upon  t  he  intent  of  the  parties  to  the  grants,  as  manifested  by 
its  terms;  so  that  the  question  an  to  the  true  boundary  is  in  all  cases  one  of 
interpretation  of  the  deed  or  grant. 

Applying  these  rules  to  the  deeds  in  question,  we  have  to  determine  what 
was  the  intent  of  these  parties — the  grantors  and  grantees — in  1799,  as  to 
whether  or  not  the  fee  of  the  road  in  front  of  these  pieces  of  ground  granted 
should  be  included  in  the  grant  or  should  remain  the  property  of  the  grantors. 
The  two  deeds  included  within  the  property  conveyed  the  land  on  both  sides 
of  the  Bloomingdale  road  between  Ninetieth  and  Ninety-First  streets  in  the 
city  of  New  York.  At  the  time  of  this  conveyance  the  premises  in  question 
were  far  from  the  city  proper.  It  was  a  country  district.  The  Blooming- 
dale  road  was  a  highway,  and  the  property  conveyed  by  the  deeds  includol 
several  acres  of  land,  the  grantors  owning  a  large  plot  of  land  through  which 
ran  the  highway  in  question.  They  conreyed  the  property  upon  the  west 
side  of  the  higliway  to  John  Shaw,  and  upon  the  east  side  to  William  and 
Mary  Jauncey;  tlie  deeds  being  dated  within  a  few  days  of  each  other.    The 
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deed  apparently  first  executed  was  that  to  John  Shaw,  conveying  the  piece  of 
land  on  the  west  side  of  the  highway.     The  description  in  tliat  deed  is  as  fol- 
lows:  "Beginning  at  the  corner  of  William  Constable's  land,  on  the  north 
side  of  the  Blooqiingdale  road,  and  running  thence  along  said  road  north,  38 
degrees  east.  8  chains,  45  links,"  and  thence,  after  several  courses,  to  the 
the  place  of  beginning,  containing  19  acres.  3  rods,  5  perches,  according  to  a 
map  thereto  annexed,  made  by  Benjamin  Taylor,  one  of  the  surveyors  of  the 
city  of  Kew  York,  etc.     It  is  impossible  to  find  in  this  description  any  inten- 
tion of  the  parties  that  the  fee  of  the  highway  was  not  to  pass  so  as  to  over- 
come the  presumption  before  referred  to.     The  point  of  beginning  is  "at  tb» 
corner  of  William  Constable's  land,  on  the  north  side  of  tl)e  highway."     In 
the  deed,  as  printed  in  the  record,  there  Is  no  period  or  comma  between  the  , 
words  "Constable's"  and  "land,"  and  a  reading  of  the  description  makes  it 
clear  tliat  it  was  William  Constable's  land  tiiat  Was  on  the  north  side  of  the 
highway,  and  not  the  point  of  beginning.     The  point  of  beginning  was  the 
comer  of  Constable's  land  wliere  it  joined  t)ie  land  of  the  grantors.     Accord- 
ing to  the  presumption  that  we  have  seen  exists.  Constable  owned  to  the  cen- 
ter of  the  highway,  subject  to  the  easement  in  the  public  to  use  one-half  of  the 
highway  as  a  public  road;  and  when  a  piece  of  land  is  upon  a  line  that  begins 
at  the  corner  of  Constable's  land,  it  mnst  be  presumed  that  the  parties  in- 
tended that  the  corner  was  the  corner  of  the  parcel  of  land  owned  by  Con- 
stable in  fee.  and,  as  Constable  owned  the  land  and  tiie  highway,  it  was  the 
corner  of  that  land,  and  not  the  corner  of  the  piece  of  land  bounded  by  the 
highway.     The  line  then  runs  along  the  highway,  and  thnt,  under  all  the  de- 
cisions, would  mean  the  middle  of  the  highway;  and  tliis  constrnction  of  the 
description  in  the  deed,  as  showing  the  intention  of  the  parties,  is  strongly 
confirmed  by  all  the  surrounding  circumstances.     Here  was  a  piece  of  land 
far  from  the  settled  portion  of  the  city.    The  land  itself  was  at  that  time  of 
little  value.     The  highway  was.  and  bad  been  for  a  long  time,  a  public  high- 
way; and  no  possible  reason  appears  whereby  it  can  be  inferred  that  these 
grantors  at  that  time  had  the  slightest  idea  that  this  property  in  this  portion 
of  the  city  would  become  of  much  value,  or  that  the  fee  of  the  highway  would 
ever  be  of  any  use  except  to  the  owners  of  adjoining  property,  and  tliey  sold 
at  the  same  tine  the  property  on  both  sides  of  the  highway.    It  is  inconceiva- 
ble that  there  was  any  express  intention  at  that  time  to  retain  the  naked  fee 
of  the  highway  itself,  or  that  the  grantees  in  the  deeds  ever  supposed  that  the 
fee  of  the  road  in  front  of  their  premises  that  they  bad  purchased  was  vested 
in  others,  who  bad  no  interest  in  the  adjoining  property. 

In  coming  to  this  conclusion  we  have  not  overlooked  the  cases  of  English 
v.  Bretnan.  60  N.  Y.  609;  Bank  v.  Nichols,  64  N.  Y.  65;  and  Insurance  Co. 
T.  ateveiis,  87  N.  Y.  287. — upon  which  the  court  below  relied,  and  which  liave 
been  strenuously  urged  upon  us  as  being  inconsistent  with  this  conclusion  upon 
this  appeal.  In  those  cases  the  principles  before  referred  to  have  been  ex- 
pressly recognized,  and  the  presumption  of  the  intention  to  grant  the  fee  of 
the  highway  has  been  held  to  have  been  overcome,  because  in  the  descrip- 
tion of  the  property  conveyed  by  the  grants  the  highway  itself  was  excluded; 
and  particular  stress  appears  to  be  given  in  these  cases  to  the  fact  that  the 
description  contained  in  the  deed  commenced  at  a  fixed  point,  which  was  upon 
the  edge  of  the  highway,  so  that  the  court  could  not  say  that  it  was  the  in- 
tention of  the  parties  tliat  the  point  of  beginning  was  in  the  center  of  the 
highway,  when  the  parties  in  express  terms  bad  limited  it  to  theedg^of  the- 
highway.  We  are  bound  by  these  decisions  and  the  principles  there  adopted, 
but  are  certainly  not  bound  to  extend  them  to  a  case  where  the  description  of 
the  land  is  not  limited  by  tlie  outer  edge  of  the  road.  As  was  said  by  Aixem. 
J.,  in  the  case  of  Mott  v.  Mott,  68  TS.Y.  252:  "When  lands  are  granted, 
bounded  by  a  highway,  or  a  stream  not  navigable,  unless  by  the  terms  of  the 
grant  or  by  necessary  implication  the  highway  or  bed  of  the  stream  is  ex- 
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eluded,  the  title  will  pass  to  the  center  of  the  highway  or  stream.  The  rea- 
son is  obvious.  Ordinarily,  in  a  conveyance  of  that  kind,  there  is  no  pur- 
pose to  be  served  in  the  retention  by  the  grantor  of  tlie  narrow  strip  of  land 
along  the  boundaries  between  it  and  the  land  of  other  pruprieturs,  or  in  the 
bed  of  a  stream,  and  the  intent  to  grant  them  will  therefore  be  prtsunied  by 
the  conveyance  of  the  adjacent  lands  bounded  *by'or  'upon'  or  *  along' 
such  highway  or  stream  or  other  equivalent  phrases."  And  it  seems  to  me 
dear  that  this  expressly  applies  to  tlie  deed  now  under  consideration.  The 
land  granted  commenced  at  the  corner  of  Constable's  lands,  but  that  corner 
is  not  fixed  by  the  deed,  or  by  any  monument,  as  the  side  of  the  road,  but  is 
the  corner  of  Constable's  line,  and  runs  thence  along  the  road.  As  was  stated 
in  lie  Ladue,  supra,  in  considering  the  conveyance  of  a  tract  of  land  in  the 
vicinity  of  the  property  in  question:  "This  case  illustrates  the  importance  of 
the  presumption  upon  which  our  decision  rest.  In  early  days,  when  land 
was  cheap.  Stillwell  conveyed  a  part  of  a  farm  that  is  now  in  a  crowded  city. 
and  of  great  value.  To  hold  tliat  he  intended  to  reserve  the  fee  of  the  street, 
with  reference  to  which,  as  laid  down  upon  a  mapt  he  conveyed  the  property 
adjoining,  would  be  in  conflict,  not  only  with  his  probable  intention,  but  with 
public  policy  as  well."  We  think,  therefore,  that  under  the  description  of 
the  Shaw  deed  the  plaintiff's  ancestor  parted  with  his  interest  in  the  Bloom- 
ingdale  road  in  front  of  and  adjacent  to  tlie  property  thereby  conveyed. 

What  we  have  said  in  relation  to  the  Shaw  deed  applies  with  equal  force  to 
the  Jauncey  deed.  That  description  is  as  follows:  "Beginning  at  the  corner 
of  a  field  at  the  junction  of  the  Bloomingdale  road  witli  the  crossroads  tliat 
lead  to  Harlem,  thus  running  along  the  Bloomingdale  road  south,  86  degrees 
west,  7  chains  and  50  links,"  and  thus  by  various  courses  to  the  place  of  be- 
ginning, containing  42  acres  and  5  perches,  according  to  a  map,  etc.,  thereto 
annexed.  Here  the  point  of  beginning  is  at  the  corner  of  a  field  at  the  jnnc- 
tion  of  Bloomingdale  road  with  the  crossroads  that  lead  to  Harlem,  and  the 
presumption  that  the  owner  of  that  field  owned  to  the  center  of  both  roads 
would  apply,  and  the  point  of  beginning  is  therefore  the  point  formed  by  the 
center  of  the  two  roads.  The  line  thence  runs  along  the  Bloomingdale  road, 
and  it  seems  to  us  clear  that  by  such  conveyance  the  fee  of  half  of  Blooming- 
dale road  in  front  of  the  property  described  was  included  in  the  property  con- 
veyed, and  the  fee  passed  to  the  gran  tees  in  the  deed.  Many  cases  have  been 
cited  that  have  been  examined,  but  the  principles  before  stated  have  been 
recognized  in  most  of  the  cases,  and  are  firmly  established  by  decisions  of  the 
highest  court  of  this  state.  To  reconcile  all  of  these  decisions  would  be  ex-  ■ 
tremely  difficult,  if  not  impossible,  and  it  will  not  be  attempted. 

We  think  that  the  conclusion  at  which  we  have  arrived  is  founded  upon 
principle,  and  is  the  application  of  the  rules  of  law  that  have  existed  for 
centuries,  and  under  which  much  property  has  been  conveyed  and  is  now 
held,  and  that  this  presumption  of  the  intention  of  the  parties  to  a  deed  that 
upon  a  conveyance  of  land  upon  a  street  or  highway  one-half  of  the  street  or 
highway  should  pass  to  the  grantee,  and  be  included  In  the  conveyance,  should 
always  be  enforced,  unless  from  the  conveyance  itself  it  clearly  appeared  that 
such  was  not  the  intention  of  the  parties;  as  where,  by  the  bounds  of  the 
property  conveyed,  the  fee  of  the  highway  is  expressly  excluded.  Aa  the  title 
of  the  plaintiff,  therefore,  to  the  fee  of  ihe  Bloomingdale  road  failed,  the  com- 
plaint should  have  been  dismissed,  and  the  judgment  must  be  reversed,  and 
a  new  trial  ordei'ed,  with  costs  to  appellants  to  abide  the  event. 


HOIXOWAT  V.  SOUTHKATD.      (NO.  2.) 

(Supreme  Court,  Qeneral  Term,  First  Department.    April  14, 1893.) 
Appeal  from  circuit  court.  New  York  county. 

Ejeotment  by  James  W.  HoUoway  against  Charles  7.  Bonthmayd.    Judgment  for 
plaintiff.    Defendant  appeals.    Reversed. 
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Ar^ed  before  Van  Brukt,  P.  J.,  and  Inobaham,  J. 

Evarts,  Choate  4  Beaman,  ( WiUUim  H.  Choate  of  ooansel,)  for  appellant.  James 
A.  Deermg,  for  respondent. 

IsaRAHAH,  J.  The  question  presented  In  this  case  Is  whether  the  fee  of  the  Bloom- 
ingdale  road  wasincladed  within  the  property  conveyed  by  a  certain  deed  made  by  Ap- 
tborp  and  wife  to  William  Jauncey  and  Mary'jaunce'y,  dated  AugnstG,  1799,  and  a  cer- 
tain deed  made  by  Apthorp  and  others  to  John  Shaw,  dated  July  19, 1799.  We  hare 
held  in  the  case  of  Hnlloway  v.  Delano,  18  N.  Y.  Supp. 700,  (action  No.  1,  decided  here- 
with,) that  the  description  in  these  two  deeds  includes  the  road  in  front  of  the  prem- 
ise&  conveyed,  and  that,  therefore,  the  plaintiff  showed  no  title  In  the  property,  and  the 
complaint  should  have  been  dismissed  for  the  reasons  stated  in  that  opinion.  The  judg- 
ment in  this  case  must  be  reversed,  and  a  new  trial  ordered,  with  oosts  to  appellant  to 
abide  the  eventk 


Hollo  WAT  v.  Delano  etaZ.    (No.  2.) 
(Suvreme  Court,  Oeiieral  Term,  First  Department.    April  14,  1893.) 

1.  Deed — What  Land  Passes — Feb  ov  Adjoinino  Hiohwat. 

a  deed,  which  describes  the  land  as  beglnninft  at  a  "comer  of  the  west  side  of 
a  highway  at  the  northerly  side  of  a  private  roaid,  andruDain;  thenoe  "along  the 
west  side  of  the  highway,  and  thenoe  by  several  courses  to  the  starting  point, 
does  not  convey  the  fee  of  the  highway. 

S.  Same — Easement  in  Hiqhwat. 

A  deed  conveying  land  expressly  bounded  by  the  side  of  a  highway,  the  fee  of 
which  is  in  the  grantor,  impliedly  grants  an  easement  of  light,  air,  and  acoess  in 
the  adjoining  h^  of  the  highway,  of  which  the  grantor  oannot,  after  the  road  ia 
discontinued,  deprive  the  grantee. 

Appeal  from  circuit  court.  New  York  county. 

Ejectment  by  James  W.  Holloway  against  Franklin  H.  Delano  and  others. 
From  a  judgment  for  plaintiS  entered  on  the  verdict  of  a  jury,  defendants 
appeal.    Reversed. 

Argued  before  Van  Brunt,  P.  J.,  and  Inorahah,  J. 

Evarts,  Choate  &  Beaman,  (W.  &.  Choate,  of  counsel,)  for  appellant. 
James  A.  Deering,  for  respondent. 

Inoraham,  J.  This  action  is  ejectment  to  recover  possession  of  a  strip 
of  land,  formerly  a  part  of  Bloumingdale  road,  between  Ninety-Second  and 
Ninety-Third  streets,  in  the  city  of  New  York.  The  question  to  \m  deter- 
mined depends  upon  the  construction  to  be  given  to  two  deeds, — one  from 
Charles  Apthorp  and  others  to  William  Jauncey  and  others,  dated  August  6, 
1799.  and  one  from  Charles  Apthorp  and  others  to  Oliver  Yanderbilt.  dated 
February  28,  180U.  In  the  case  of  Holloway  v.  Delano,  18  N.  Y.  Supp.  — , 
(action  No.  1,  decided  herewith,)  we  construed  the  deed  of  Apthorp  to 
Jauncey  as  conveying  the  fee  of  the  east  half  of  the  Bloomingdale  road,  and 
the  plaintiff  has  therefore  failed  to  show  a  title  to  the  east  half  of  the  prop- 
erty to  recover  which  the  action  is  brought.  The  deed  of  Charles  Apthorp 
to  Yanderbilt,  however,  does  not  convey  to  the  grantees  the  west  half  uf  such 
road,  and  the  plaintiff,  as  heir  at  law  of  Charles  Apthorp,  is  the  owner  of 
the  fee  of  the  west  half  of  said  Bloomingdale  road  between  Ninety-Second 
and  Ninety-Third  streets.  The  description  in  the  Yanderbilt  deed  is:  "Begin- 
ning at  a  corner  on  the  west  side  of  the  Bloomingdale  road,  at  the  northerly 
side  of  a  private  road  leading  to  Hudson  river,  and  running  thence  along  the 
west  side  of  tlie  Bloomingdale  road,  aforesaid,  north,  35° east.  3  chains  and 
60  links,  and  thence  by  several  courses  to  the  place  of  beginning."  This  de- 
scription plainly  excludes  the  fee  in  front  of  the  premises.  It  is  materially 
different  from  the  description  contained  in  the  other  deeds  that  we  have 
had  occasion  to  consider  in  these  actions.  I  think,  however,  that  the  grantee 
named  in  the  Yanderbilt  deed  acquired  an  easement  In  the  west  titilf  of  the 
street  abutting  on  the  premises  conveyed  by  this  conveyance.  In  considering 
this  question,  the  distinction  between  an  easement  granted  by  the  deed  in  the 
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road  iin mediately  abutting  upon  the  property  conveyed  and  in  the  portion  oi 
the  road  that  does  not  so  abut  sliould  be  kept  clearly  in  view.  In  tliis  case  it 
is  the  riglit  of  the  grantee  of  land  Iraunded  upon  the  highway,  when  the 
grantor  owns  the  fee  of  the  highway,  in  and  to  ttie  portion  of  the  highway 
that  abuts  upon  his  premises  that  is  to  be  considered,  and  not  his  interest  in 
the  road  that  does  not  so  abut.  It  is  undoubtedly  settled  in  this  state  that 
the  grantee  of  a  piece  of  land  abutting  upon  a  public  street  or  highway 
acquires  no  private  interest  in  such  street  or  highway  beyond  the  portion 
tliereof  that  directly  abuts  upon  the  land  conveyed.  It  was  so  held  in 
Wheeler  v.  Clark,  58  N.  Y.  270,  where  Church,  C.  J.,  delivering  the  opinion 
of  the  court,  says:  "The  plaintiff  claims,  however,  that  he  is  entitled  to  a 
private  right  of  way  over  that  portion  of  the  old  road  in  front  of  the  de- 
fendants' premises,  and  extending  to  the  center;  and  he  predicates  this  right 
upon  two  grounds,  viz.,  by  prescription,  or  by  grant,  or  a  reservation  in  the 
nature  of  a  grant,"  and  it  was  held  that  the  plaintiff  could  not  obtain  such 
a  right  by  prescription  that  there  could  not  be  the  requisite  user  under  an 
adverse  claim  of  right  against  the  owner,  and  that  all  the  grants  conveyed 
to  the  grantee  was  that  the  owners  of  the  lots  and  the  public  were  to  have 
the  same  rights,  which  were  to  use  them  as  public  streets,  avenues,  and 
roads,  and'that  they  were  to  be  kept  open  accordingly,— that  is,  as  public 
streets, — there  being  no  intimation  in  the  language  of  any  right  additional 
to  that  of  the  public,  or  that  any  of  the  parties  would  have  possessed  any 
after  the  streets  ceased  to  be  used  by  the  public;  and  the  same  rule  was 
aeain  applied  in  Insurance  Co.  v.  Steriem,  101  N.  Y.  416,  5  N.  £.  Rep. 
353.  The  decision  in  these  cases,  however,  does  not  apply  to  land  in  the 
street  or  highway  abutting  upon  the  premises  conveyed.  Thus  in  Inaur' 
ance  Co.  v.  Stevens,  supra,  which  was  an  action  brought  to  restrain  the 
defendant  from  entering  upon  a  strip  of  land  to  which  plaintiff  claimed  title 
under  a  claim  of  right  of  way  over  the  locus  in  quo,  it  was  held  that  the 
city  could,  with  the  aid  of  the  legislature,  close  the  street  without  speciQc 
compensation  to  the  defendant,  and  did  so  effectually  as  against  her,  so  far 
as  the  locus  in  quo  is  concerned;  and  in  speaking  of  the  claim  that  the 
principle  decided  in  Story  v.  Railroad  Co.,  90  N.  Y.  122,  preserved  to  the 
defendant,  as  an  abutting  owner,  a  property  in  the  street,  of  which  he  could 
not  be  deprived  without  compensation,  the  court  said:  "We  need  not  con- 
sider or  discuss  that  question,  for  the  closing  of  the  street  here  in  controversy 
is  in  front  of  plaintiff's  premises,  and  not  of  hers,  and  does  not 'take  from 
her  the  light,  air,  or  convenience  of  access.  No  right  appurtenant  to  her  lot 
as  abutting  on  the  street  has  been  infringed."  And  in  King  v.  Mayor,  102 
N.  Y.  175,  6  N.  E.  Hep.  395,  the  question  was  as  to  the  ownership  of  an 
award  made  to  compensate  the  owners  of  property  for  damages  sustained  by 
the  public  closing  of  the  street,  and  it  was  held  that  the  plaintiff  was  en- 
titled to  the  award,  because,  when  the  street  was  closed,  and  the  damages 
sustained  for  which  the  award  was  made,  the  plaintiffs  were  the  owners  of 
the  premises,  and  therefore  became  entitled  to  the  amount  which  might  be 
awarded  for  the  injury  done;  and  that  a  subsequent  conveyance  of  the  prem- 
ises did  not  convey  the  right  to  collect  the  award  when  made  for  the  damages 
sustained  by  the  closing  of  the  street  prior  to  the  conveyance.  What  the 
court  said  in  that  opinion  is  said  in  relation  to  the  claim  of  the  defendant, 
who  was  the  subsequent  grantee,  that  he,  and  not  the  plaintiff,  was  entitled 
to  the  award.  The  other  cases  cited  by  plaintiff  have  been  examined,  but  do 
not  expressly  decide  the  question  here  presented,  and  do  not  require  further 
comment. 

That  an  owner  of  laud  does  acquire  an  interest  in  a  street  abutting  on  his 

property  where  the  conveyance  of  such  property  to  such  owner  bounds  the 

property  by  the  street,  and  where  the  grantor  owned  the  fee  of  the  street, 

even  though  the  conveyance  excludes  the  fee  of  the  street,  separate  and  dla- 
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tlnct  from  the  right  of  the  public  to  use  the  street  as  a  public  road  or  high* 
way,  18  clear  upon  principle,  and  is  settled  by  authority;  and  such  right  arises 
from  the  implied  coveuant  in  the  deed,  when  it  conveys  the  property  iMund- 
Ing  it  by  the  street,  that  there  is  a  street,  and  that,  so  far  as  the  property  of 
the  owner  of  the  fee  in  the  street  is  concerned,  such  part  of  the  street  as 
abuts  on  the  property  conveyed  shall  remain  open  as  a  street  for  light,  air, 
and  right  of  access  to  such  abutting  property.  This  easement,  of  course,  is 
subordinate  to  the  right  of  the  public  to  use  tbe  road  or  highway,  as  such 
right  the  grantor  had  no  power  to  convey  or  affect,  but  is  a  right  that  binds 
and  controls  the  grantor's  interestin  the  street,  whatever  It  may  be,  and  gives 
to  the  grantee  the  right  to  insist  that  tbe  grantor  or  those  claiming  under  him 
shall  not  so  use  his  interest  in  the  street  as  to  interfere  with  this  right  or 
easement  acquired  by  the  implied  covenant  contained  in  tlie  grant.  This 
principle  is  must  satisfactorily  established  by  tlie  supreme  court  of  Massachu- 
setts in  the  case  of  Parker  v.  Fiamingham,  8  Mete.  (Mass.)  267.  Tbe  ques- 
tion was  there  expressly  presented,  and  such  easement  upheld  by  the  court. 
Chief  Justice  Shaw,  delivering  tbe  opinion,  says:  "It  seems  reasonable  and 
quite  within  the  principles  of  equity,  on  which  this  rule  is  founded,  to  apply 
it  to  the  discontinuance  of  the  highway,  bo  that,  if  a  man  should  grant  land 
bounded  expressly  upon  the  side  of  the  highway,  if  the  grantor  owned  the 
soil  under  the  liighway,  and  the  highway,  by  competent  authority,  should  be 
discontinued,  such  grantor  could  not  so  use  tbe  soil  of  the  highway  as  to  do- 
feat  his  grantee's  right  of  way,  or  render  it  substantially  less  beneficial. 
Whether  this  should  be  deemed  to  operate  as  an  implied  grant  or  as  an  im- 
plied warranty,  covenant,  and  estoppel,  binding  upon  the  grantor  and  his 
heirs,  is  immaterial."  The  opinion  in  this  case  would,  in  the  absence  of  con- 
trolling authority  to  the  contrary,  be  a  sufficient  authority  to  establish  the  de- 
fendants' right  to  an  interest  in  that  portion  of  Bloomingdale  road  abutting 
upon  tiieir  property,  and  I  tliink  a  considerHtion  of  the  cases  in  this  state 
shows  that  this  principle  has  been  expressly  approved  and  followed.  In  tbe 
case  of  Sank  v.  Nichols,  64  N.  Y.  73,  Allen,  J.,  in  delivering  the  opinion 
of  the  court,  says:  "Where  land  is  granted  bounding  upon  a  street  or  high- 
way there  is  an  implied  covenant  that  there  is  such  a  way;  that,  so  far  as 
the  grantor  is  concerned,  it  shall  be  continued;  and  that  the  grantee  and  bis 
heirs  and  assigns  shall  have  the  benefit  of  it;"  citing  as  an  authority  the  case 
of  Parker  v.  Framingham,  supra;  and  the  principles  stated  in  Parker  v. 
Framingham  were  applied  by  the  court  of  appeals  in  the  case  of  De  Peyster 
V.  Mali,  92  N.  Y.  267.  That  was  an  action  brought  to  recover  the  awards 
made  by  the  commissioners  for  certain  property  taken  for  Riverside  park  and 
Riverside  drive,  and  the  court  stated  tbe  rights  of  the  respective  parties  in 
and  to  the  westerly  half  of  Bloomingdale  road,  which  had  been  talien  for  such 
public  use,  as  follows:  "The  plaintiil  owned  in  fee  the  land  in  tbe  westerly 
half  of  Bloomingdale  road,  which  land  was  subject  to  a  perpetual  easement 
for  the  public  road  and  a  private  easement  for  the  owners  of  abutting  land; 
and  the  Riverside  drive  was  laid  out  in  such  road,  and  took  the  place  thereof, 
and  the  land  thereof  was  appropriated  for  the  same. "  An  examination  of 
this  case  in  the  supreme  court  (27  Hun,  442)  shows  that  that  private  ease- 
ment was  acquired  only  by  the  grant  of  property  bounding  it  on  Blooming- 
dale road,  thus  expressly  recognizing  the  right  of  the  owner  of  the  abutting 
property  to  a  private  easement  in  tbe  road.  That  case  was  decided  by  the 
court  of  appeals  upon  the  principle  that  this  private  easement  of  tbe  owner 
was  not  at  all  affected  by  the  fact  that  the  lee  of  Bloomingdale  road  had  been 
acquired  by  the  city  in  trust  for  a  public  street,  but  that,  the  fee  having  been 
thus  acquired  by  the  city,  the  abutting  owner  enjoyed  the  same  easement  in 
the  road  that  be  had  before  enjoyed  when  the  fee  remained  in  the  plain- 
tiff. These  authorities  recognize  the  principle  that  where  land  is  conveyed, 
bounded  upon  a  public  road  or  highway,  and  the  grantor  owns  tbe  fee  of  the 
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road,  such  fee  becomes  at  once  subject  to  the  easement,  which  becomes 
appurtenant  to  the  adjoining  land,  that  the  road  or  the  interest  of  the  grantor 
in  the  road  shall  be  kept  open  as  a  public  road,  so  that  the  abutting  owner 
sliall  have  a  right  to  use  such  fee  for  light,  air,  and  means  of  access  lo  his 
abutliiig  property,  and  that  is  Independent  of  the  right  of  the  public  to  use 
the  road  as  a  public  road  or  highway.  The  rights  of  abutting  owners  have 
been  very  largely  discussed  by  the  courts  of  this  state  in  the  cases  brought 
against  the  elevated  railroad  company  by  property  owners  to  recover  for  the 
appropriation  by  the  elevated  railroad  company  of  the  streets  of  the  city  of 
New  York.  In  the  cases  of  Abeiidroth  r.  Railroad  Co.,  122  N.  Y.  1,  25  N. 
E.  Rep.  496,  and  Kane  v.  Railroad  Co.,  125  N.  Y.  175,  26  N.  E.  Kep.  278, 
the  question  was  presented  as  to  what  interest,  if  any,  an  abutting  owner 
had  in  the  streets  of  the  city  of  New  Yorli,  the  fee  of  which  was  in  the  city, 
and  where  there  were  no  covenants  by  grant,  either  express  or  implied,  that 
the  streets  should  be  kept  open  as  public  streets;  and  the  opinion  in  both  of 
those  cases  recognized  the  right  of  an  abutting  owner,  where  he  has  received 
a  conveyance  bounded  upon  an  existing  street,  where  the  grantor  owns  the 
fee  of  the  street,  to  an  easement  that  the  street  should  be  kept  open  as  a  pub- 
lic street,  and  that  the  right  to  its  use  for  light,  air,  and  means  of  access  be- 
came appurtenant  to  the  abutting  property.  Thus  in  the  Kcme  Case,  An- 
drews, J.,  says:  "  We  do  not  perceive  that  these  grants  either  weaken  the 
plaintifl's  case  or  strengthen  tliat  of  the  defendant.  The  defendant  does  not 
claim  under  the  grantees,  and,  if  the  street  is  in  private  persons,  their  title  is 
nominal  merely,  and  as  against  them  the  plaintiff  has  clearly  a  prescriptive 
right;  nor  could  such  title  prevent  the  acquisition  of  plaintiff  and  liis  prede- 
cessors of  rights  against  the  public  in  the  nature  of  easement  under  the  views 
hereinbefore  stated."  In  the  8torp  Case,  90  N.  Y.  145,  the  right  of  the 
plaintiff  to  recover  was  expressly  placed  upon  the  implied  covenant  in-  tlie 
deed  from  the  city  of  New  York  to  Story's  grantor,  which  "secured  to  the 
plaintiS  tlie  right  and  privilege  of  having  the  street  forever  kept  open  as 
such  for  that  purpose.  The  dedication,  the  aale  in  reference  to  it,  the  con- 
veyance of  the  lot  with  its  appurtenances,  and  the  consideration  paid,  were 
in  themselves  sufficient." 

The  judgment  in  the  case  adjudg^es  that  the  plaintiff  recover  of  the  defend- 
ants the  possession  o'f  the  property  described  in  the  complaint,  and,  as  it  ap- 
pears that  plaintiff  is  not  entitled  to  the  possession  of  such  property,  the  judg- 
ment must  be  reversed.  , 

There  are  other  questions  presented,  but  for  the  reasons  stated,  the  judg- 
ment must  be  reversed,  and  it  is  not  necessary  now  that  they  should  be  de- 
termined. Judgment  reversed,  and  new  trial  ordered,  with  costs  to  the  ap- 
pellant to  abide  the  event. 


HOLLOVAT  V.  SOUTHUATD  et  ol.      (NO.  1.) 

(.Swpreme  Court,  General  Term,  First  Department.    April  14. 18M.) 
I.  DxcD— What  Laud  Passbs— Feb  ov  AoJoiHraa  Hiohwat. 

A  deed  desoriblng  the  land  as  beginninK  "on  the  north  side"  of  a  higbwajr,  "at 
the  comer  of "  a  lane,  and  running  along  the  lane,  and  tbenoe  by  various  courses  to 
the  highway,  and  thence  along  the  highway  to  the  starting  point,  conveys  the  fee 
of  the  adjoining  half  of  the  highway. 
9.  Sahb — Easbhbnt  ik  Hioewat. 

Assuming  that  such  deed  does  not  convey  the  fee  of  the  highway.  It  impliedly 
grants  an  easement  of  light,  air,  and  aoceas  in  the  adjoining  hiOf  of  toe  highway; 
the  title  being  in  the  grantor. 

Appeal  from  circuit  court.  New  York  county. 

Ejectment  by  James  W.  Hollo  way  against  Charles  F.  Soathmayd  and  otbeis. 
Judgment  for  plaintiff.     Defendants  appeal.     Reversed. 
Argued  l^efore  Van  Bbumt,  F.  J.,  and  Inoraham,  J. 
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Starts,  Ckoatedt  Seaman,  ( William  B.  ChoaU,  at  counsel,)  for  appellants. 
James  A.  Deering,  for  respondent. 

iKGRAiiAM,  J.  This  action  presents  substantiallj  the  same  question  as  is 
presented  in  tbe  actions  of  Holloway  v.  Delano,  18  N.  Y.  Sopp.  700, 704,  (Noe. 
1  and  2,  decided  herewith.)  This  question  requires  the  construction  of  two 
deeds, — cne  of  Charles  Apthorp  and  others  to  WilliRm  Jauncey  and  Mary  Jaan- 
cej,  which  is  one  of  tbe  deeds  construed  in  the  decisions  on  the  appeal  in 
Uolloumy  v.  Delano;  and  the  deed  of  Apthorp  to  David  M.  Clarlcson,  dated  Oc- 
tober 15,  1779.  So  far  as  the  Janncey  deed  is  concerned,  we  have  held  in  the 
case  of  Holloway  v.  Delano,  No.  1,  that  the  deed  of  Bloomingdale  road  in 
front  of  the  described  premises  to  tlie  miildle  of  the  road  was  Included  within 
the  premises  conveyed,  and  that  plaintiCt  had  no  title  to  half  of  the  road.  It 
is  unnecessary  here  to  repeat  the  reasons  that  lead  us  to  that  conclusion,  and, 
applying  tlie  principles  there  stated,  we  are  of  tbe  opinion  that  the  same  con- 
struction should  be  given  to  the  Clarkson  deed.  The  Clarkson  deed  was  dated 
a  little  over  two  months  after  the  Jauncey  deed  and  th«  Shaw  deed,  referred 
to  in  the  decision  in  Holloway  v.  Delano,  and  the  description  of  the  property 
conveyed  is  as  follows:  "All  that  certain  tract  or  parcel  of  land  situate  at 
Bloomingdale,  in  the  Seventh  ward  of  said  city  of  New  York,  and  butted  and 
bounded  as  follows,  to  wit:  Beginning  on  the  north  side  of  the  Blooming- 
dale road,  at  the  comer  of  the  lane  leading  down  to  Mr.  Striker,  and  running 
along  tbe  same  (the  lane  leading  to  Striker)  north,  58*'  w«-st,  10  chains,  6C 
links;  and  thence  by  various  courses  to  the  Bloomingdale  road;  thence  along 
said  road  north,  28"  30'  east,  9  chains  and  75  links,  to  the  place  of  beginning, 
containing  ten  acres,  according  to  a  map  thereto  annexed."  In  determining 
the  intention  of  the  parties  to  this  conveyance,  what  was  said  by  the  court  of 
appeals  in  Re  Ladue,  118  N.  Y.  219,  23  N.  E.  Bep.  465,  is  pertinent:  "Tbe 
question  now  arises,  what  is  the  extent  of  such  a  grant?  Ztoes  it  go  to  the 
margin  or  the  center  of  tbe  road  as  laid  down  upon  the  map?  This  depends 
upon  the  intention  of  tbe  parties,  as  gathered  from  the  terms  of  the  deed,  tbe 
situation  of  the  land,  where  there  is  doubt  as  to  the  intent  from  the  practicable 
construction  of  the  grantor  and  grantee  and  their  successors  in  title."  The 
construction,  in  case  of  ambiguity,  should  be  roost  favorable  to  the  grantee. 
The  presumption  is  that  a  conveyance  of  land  bounded  hy  an  existing  street 
carrif s  the  fee  to  tbe  center,  because  a  narrow  strip,  such  as  half  of  a  street, 
is  much  more  valuable.to  the  grantee  than  to  tbe  grantor,  and  the  parties  are 
supposed  to  have  so  dealt  with  tbe  property  as  to  bring  oat  ito  greatest 
value."  This  description  conveys  a  certain  tract  or  parcel  of  land,  and  it  is 
butted  and  bounded  as  follows:  "Beginning  on  the  north  side  of  Blooming- 
dale road."  There  is  no  absolutely  certain  point  or  monument  that  the  court 
can  see,  as  In  the  Steveni  Case,  87  N.  Y.  290,  where  the  premises  were  de- 
scribed as  beginning  at  a  point  on  the  southerly  side  of  the  road.  In  this  de- 
scription there  Is  no  point  fixed,  but  the  property  is  butted  and  ttounded  as 
beginning  on  the  north  side  of  the  Bloomingdale  road,  at  the  corner  of  the 
lane  leading  down  to  Mr.  Striker's.  It  runs  thence  north  along  the  lane,  and 
finally  returns  to  the  Bloomingdale  road,  and  runs  thence  along  the  said  road 
north  to  the  place  of  beginning.  In  the  case  of  Luce  v.  Carley,  24  Wend. 
451,  the  course  began  at  "a  hard  maple  tree,  standing  on  the  east  branch  of 
the  Onondaga  river,"  and  then,  after  giving  other  courses  and  distances,  tbe 
description  proceeded :  "  Thence  west  to  the  east  bank  of  the  river,  and  thence 
along  the  river  to  the  first-mentioned  bound;"  and  it  was  held  that  the  grantee 
takes  to  the  center  of  the  stream.  And  the  court  of  appeals  in  the  case  of 
Seneca  Nation  of  Indiana  v.  Knight,  23  N.  Y.  500,  cites  this  case,  and  says 
"This  rule  is  recognized  in  many  adjudged  cases,  which  need  not  \»  cited. 
We  have  no  doubt  as  to  the  justice  and  policy  of  the  rule,  nor  that  in  most 
eases  it  gives  effect  to  the  actual  intention  of  the  parlies  to  such  grants." 
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And,  while  some  of  the  opinions  in  some  of  the  later  cases  have  contained  ex- 
pressiuna  which  would  appear  to  be  to  some  extent  inconsistent  with  the  rule 
here  adopted,  these  cases  cited  have  never  been  reversed  or  expressly  disap- 
proved of,  and  none  of  the  cases  that  are  bindlnf^  upon  this  court  have  ex- 
pressly decided  any  case  which  is  inconsistent  with  this  rule;  and  it  seetns  to 
us  that  the  rule  here  laid  down  is  founded  upon  the  plain  principles  of  the 
common  law,  and  gives  effect  to  the  real  intention  of  the  parties. 

In  the  case  in  question,  considering  the  surrounding  circumstances,  the 
fact  that  tills  road  was  through  a  portion  of  Manhattan  island,  which  was  far 
removed  from  the  thickly  settled  portion  of  the  city;  that  no  city  streets  had 
been  laid  out  at  the  time  of  the  conveyance  in  this  neighborhood;  that  the 
grantors  had  conveyed  the  property  on  the  other  side  of  the  road,  and  had 
parted  by  that  conveyance  with  all  interest  in  the  other  half  of  the  road ;  that  the 
road  was  then  of  comparatively  little  value, — it  is  impossible  to  conceive  that 
there  was  any  real  intent  of  either  the  grantor  or  grantee  at  the  time  of  the 
conveyance  that  the  naked  fee  of  the  street  in  front  of  the  property  should  be 
retained  by  the  grantor.  No  possible  motive  can  be  suggested  which  would 
niiike  it  reiisonable  that  the  grantor  should  desire  the  nak^  legal  title  to  such 
strip  of  land,  while  the  grantee  had  every  motive  for  intending  and  wishing 
to  be  the  owner  of  such  property.  He  could  use  the  soil  of  the  street  for  con- 
veying water  to  his  premises  or  planting  of  trees  in  front  of  his  property,  for 
using  it  to  drain  his  lands,  and  for  all  the  uses  to  which  the  soil  of  the  street 
could  be  used  without  interlering  with  the  easement  of  the  public;  and  the 
sole  expression  in  this  whole  deed  that  can  be  said  to  overcome  this  presump- 
tion and  divest  this  grantee  of  this  right  important  to  him,  and  vest  in  the 
grantors  the,  to  them,  unimportant  and  useless  ownership  of  the  fee  of  the 
street,  is  tliat  the  plot  of  land  is  described  and  bounded  as  beginning  on  the 
not  til  side  of  the  Bloomingdale  road,  at  the  corner  of  the  lane,  instead  of  be- 
ginning on  the  Bloomingdale  road,  at  the  corner  of  the  lane.  That  the  in- 
sertion of  the  words  "north  side"  in  the  description  is  to  expressly  exclude 
from  the  property  conveyed  the  fee  of  the  road;  but  in  this  case,  while  the 
point  of  beginning  was  on  the  north  side  of  the  road,  the  boundary  did  not 
run  along  tlie  Bloomingdale  road,  but  it  did  run  along  the  lane  leading  down 
to  Mr.  Striker.'s  for  a  distance,  and  then,  by  other  courses  and  distances,  the 
line  ran  to  the  bloomingdale  road.  That  line,  running  to  the  Bloomingdale 
road,  and  thence  along  the  road,  would  clearly  go  to  the  center  of  the  Bloom- 
ingdale road,  and  thence  along  the  Bloomingdale  road  would  be  along  the 
middle  of  the  road.  See  Mott  v.  Mott,  68  N.  Y.  252.  And  the  fact  that  the 
description  came  back  to  the  point  or  place  of  beginning,  which  was  on  the 
north  side  of  the  road,  would  not  prevent  the  line,  when  it  ran  to  the  road, 
from  going  to  the  center  of  the  road,  and  thus  along  the  center  of  the  road  to 
a  point  opposite  the  point  on  the  north  side  of  the  road,  the  place  of  beginning, 
and  then  to  the  place  of  begbining. 

But,  assuming  that  our  *nstruction  of  this  deed  is  wrong,  and  that  the 
fee  of  the  street  was,  by  the  description  used,  excluded  for  the  reasons  stated 
in  the  case  of  HoLloway  v.  Delano,  18  N.  Y.  Supp.  704,  (action  No.  2,  decided 
herewith,)  we  think  the  defendants  have  an  easement  of  light  and  air  and  ac- 
cess appurtenant  to  their  property  that  abuts  upon  Bloomingdale  road  over 
the  portion  of  Bloomingdale  road  in  front  of  said  property.  We  have  stated 
in  the  Delano  Case  our  reasons  for  this  conclusion.  The  judgment  appealed 
from  la  therefore  reversed,  and  a  new  trial  ordered,  with  costs  to  appellant  to 
abide  the  event. 

OERUAmA  Say.  Bank  e.  JuNa  et  va. 
(Supreme  Court,  Speetnl  Term,  New  York  County.    February,  1802.) 

1.  KSTATB  BT  EnTIKBTT — FORSCLOSUSE  OT  MOBTOAOE— RiOBT  TO  SDRPLCS. 

Where  land  owned  by  husband  and  wife  aa  tenants  by  the  entirety  Is  sold  under 
toiedosare  of  a  mortgage  thereon  the  surplus  over  the  mortgage  debt  is  oonBtmct- 
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Ively  real  property,  and  belongs  to  the  btisband  and  wife  as  tenants  bj  the  en- 
tirety. 

S.  Bamis — iNTBancENT  OF  SuRPLin  Dmnira  JonrT  Livkb. 

In  such  case  the  husband  U  not  entitled  to  possession  and  control  of  the  sarplns 
moneys,  as  he  would  be  of  laad  owned  by  himself  and  wife  as  tenants  by  the  en- 
tirety, since  be  could,  by  disposing  thereof,  defeat  the  wife's  right  of  surTivorship, 
bat  the  moneys  should  be  inyested  under  the  court's  direction  until  the  right  of 
possession  thereto  is  determined  by  the  death  of  either  the  busband  or  the  wife, 
the  income  in  the  mean  time  being  paid  to  the  husband. 

Action  bjthe  Oermania  Savings  Bank  against  Ferdinand  Jung  and  Barbara 
Jung,  his  wife,  to  foreclose  a  mortgage  executed  by  defendants  on  land  owned 
by  tliem  as  tenants  by  tlie  entirety.  Claims  having  been  made  to  the  sar> 
plus  arising  from  the  foreclosure  shIp,  the  matter  was  referred  to  Samuel  T. 
Maddox,  Esq.,  who  reported  that  the  fund  should  be  invested  during  the 
Joint  lives  of  defendants,  the  Income  in  the  mean  time  to  be  paid  to  the  hus- 
band, and  on  the  death  of  either  the  fund  to  be  paid  over  to  the  survivor. 
Barbara  Jung  moves  to  confirm  the  report.     Motion  granted. 

The  referee's  report  was  as  follows:  "These  proceedings  to  reach  the  snr- 
plus  moneys  present  but  one  question,  and  that  requiring  careful  study  be- 
fore determination.  The  premises  sold  pursuant  to  the  judgments  herein 
were  conveyed  to  (the  claimants)  'Ferdinand  Jung  and  Barbara  Jung,  his 
wife,' <  and  to  their  heirs  and  assigns;'  and  the  mortgages  foreclosed  were 
executed  by  both  Jung  and  his  wife.  The  surplus  resulting,  amounting  in 
all,  as  appears  by  the  county  troHSurer's  certificates,  to  95,008.25,  is  claimed 
by  said  Ferdinand  Jung,  while  his  wife  contends  that  tlie  same  should  be  in- 
vested for  their  joint  benefit,  and  a  part  of  the  income  thereof  be  applied  for 
her  maintenance  and  support.  By  that  conveyance,  Jung  and  his  wife  be- 
came seised  of  the  premises  as  tenants  by  the  entirety.  Bartlea  v.  Nunan, 
92  N.  T.  152;  Joosa  v.  Fey,  (N.  Y.  App.)  29  N.  E.  Rep.  186;  8Ultz  v.  Shreek. 
(N.  Y.  App.)  28  N.  E.  Rep.  510;  6  Amer.  &  Eng.  Enc.  Law,  894.  And  the 
conversion  of  the  real  estate  into  money  by  the  foreclosure  herein  did  not 
change  the  charHcter  of  the  surplus  as  Isetween  Jung  and  his  wife,  bat  the 
fund  still  continues,  constructively,  real  estate,  (Dunning  v.  BanTt,  61  N. 
Y.  497,  503,)  and  belongs  to  those  having  estates  or  interests  in  4ihe  land 
sold,  which  were  cat  off  by  the  foreclosures,  (Clarkson  v.  Skidmore,  46  X. 
Y.  297,  301.)  Thus  it  follows  that  Jung  and  his  wife  own  said  Hurplus 
moneys  as  tenants  by  the  entirety,  and  the  expression  in  the  power  of  sale 
contained  In  the  mortgages  foreclosed,  •  rendering  the  overplus  of  the  pur- 
chase money,  if  any  there  shall  be,  unto  the  said  parties  of  the  first  part, 
their  heirs,' etc.,  in  my  opinion,  emphasizes  that  conclusion.  By  the  com- 
mon-law rule,  in  tenitncies  by  the  entirety,  neither  the  husband  nor  the 
wife  could  sell  the  land  so  held  without  the  consent  of  the  otheri  (Joosa 
V.  Fey,  supra;  Zomtlten  v.  Bram,  100  N.  Y.  12,  2  N.  E.  Rep.  388;)  the 
husband  having  the  control,  use,  and  possesw>n  during  their  joint  lives, 
but  can  make  no  disposition  that  would  prejudice  the  right  in  his  wife,  in 
case  she  survive  him,  [Bertles  v.  Nunan,  supra;)  the  sole  object  thus  at- 
tained being  the  securing  to  the  wife  of  her  right,  in  case  of  her  surviving. 
Hence,  to  place  the  surplus  moneys  in  the  possession  and  under  the  control 
of  the  husband  would  be  to  defeat  that  purpose,  since  all  that  now  remains 
of  their  said  estate  is  represented,  not  by  hmd,  but  by  money,  which  can 
very  readily  be  disposed  of  in  such  a  manner  as  •  would  prejudice '  ■  the  right 
of  the  wife  in  case  she  survive  her  husband.'  I  have  read  carefully  the 
opinion  in  Bank  v.  Qregory,  49  Barb.  155,  and  1  do  not  think  that  the  de- 
cision in  that  case  should  govern  or  control  this  controversy,  as  there  the 
estate  had  been  voluntarily  converted  into  money, — a  result  the  wife  could 
have  prevented.  1  do  not  believe  that  a  tenancy  by  the  entirety  should  or 
can  be  ended,  and  the  right  in  the  surplus  of  the  wife  in  the  event  of  her 
surviving  her  husband  be  lost,  by  reason  of  the  sale  of  the  premises  upon 
foreclosure  of  a  mortgage  containing  the  expression  and  language  above 
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quoted.  The  court  of  appeals  in  Steltz  v.  Shreck,  supra,  has  recently  held 
that,  in  event  of  an  absolute  divorce  of  the  parties  to  an  estate  by  the  en- 
tirety, that  estate  is  converted  into  a  tenancy  in  common,  upon  the  theory 
of  a  severance  of  the  marital  relation;  but  here  the  marital  relation  is  'stilt 
in  force,'  as  counsel  have  agreed  in  their  statement  of  conceded  facta.  £x- 
bibit  B.  The  judgment  put  in  evidence  by  Mr.  Moffatt  dismisses  the  com- 
plaint,  and  does  not  disturb  the  marital  relntion.  In  my  opinion  the  surplus 
moneys  in  these  actions  should  be  impounded  by  being  deposited  in  such 
trust  company  as  the  court  shall  direct,  to  be  by  such  trust  company  in- 
vested, the  income  and  profits  paid  to  Ferdinand  Jung  during  the  joint  lives 
of  himself  and  his  wife,  and  the  fund  to  be  paid  to  ihe  survivor  upon  the 
death  of  either  of  them." 
Thomas  S.  Peanail,  for  the  motion.    Moffatt  <fi  Kramer,  opposed. 

CuiiLKMi  J.    Beport  of  referee  confirmed.    (No  opinion.) 


Wkbb  v.  Mteba. 
(Supreme  Court,  Oeneral  Term,  First  Department.    AprQ  14, 18B8.)  < 

1.  Stock  EIkobanos — Death  BaiTBPrr— Riqrt  to  BEqnaAtH. 

The  ooDstUution  of  the  New  York  Stock  Exchangei.  provides  that  on  the  death  of  a 
member  of  the  ezcbaoge  aoertaln  sum  shall  be  paid,  out  of  a  fund  provided  for  that 
purpose,  to  certain  prescribed  relatives  of  decedeot,  "as  a  gratuity  from  the  surviving 
members  of  the  exchange,  free  from  all  debts,  charges,  or  demands  whatever, "  and 
that  "nothing  herein  contained  shall  t>e  construed  as  constituting  anv  estate  in  esse 
which  can  be  mortgaged  or  pledged  for  the  payment  of  any  debts,  but  it  shall  be 
oODStrued  as  the  solemn  agreement  of  every  member  of  the  stock  exchange  to  make 
a  voluntary  gift  to  the  family  of  each  deceased  member,  and  of  the  exchange  to  col- 
lect and  pay  over  to  such  family  the  said  voluntary  gift. "  Heli,  that  a  member 
could  not,  by  will,  dispose  of  the  fund  payable  on  bis  death,  bat  only  the  persons 
designatad  by  the  constitution  are  entitled  thereta 

%  Bams — Aoriox  for  Monrt  Had  and  Reoeivbd. 

The  constitution  of  the  exchange  also  provides  that  a  certified  copy  of  the  pro- 
ceedings before  a  surrogate  "shall  be  accepted  as  proof  of  the  rights  of  the  olaim- 
ants,  Ira  deemed  ample  authority  to  the  stock  exchange  to  pay  over  the  money,  shall 

firotect  the  exchange  in  so  doing,  and  shall  release  the  exchange  forever  from  all 
urther  daim  or  liability  whatsoever. "  Meld,  that  where  the  proceedings  for  the 
probate  of  the  will  of  a  deceased  member  mentioned  only  three  relatives  within 
the  prescribed  degree,  when  in  fact  there  were  others,  and  the  exchange,  relying 
on  the  recitals  in  such  proceedings,  paid  the  fund  to  the  three  persons  named  therein, 
no  question  being  then  made  as  to  the- right  of  the  omitted  relatives,  they  may  re- 
cover their  share  of  the  fund  from  the  others  as  money  had  and  received. 

Appeal  from  special  term.  New  York  county. 

Action  by  Charles  C.  Weljb  against  Tlieodore  A.  Myers  for  money  had  and 
received.  From  a  judgment  by  special  term,  overruling  defendant's  demur- 
rer to  the  complaint,  defendant  appeals.     Affirmed. 

The  opiniun  of  the  court  below,  (special  term,)  overruling  the  demurrer, 
was  delivered  by  Mr.  Justice  Beaoh,  as  follows: 

"The  plaintiff  sues  for  a  portion  of  moneys  received  by  the  defendant  from 
the  gratuity  fond  of  the  New  York  Stock  Exchange,  alleging  that  his  assignor 
was  entitled  to  the  sum  claimed.  The  question  raised  by  the  defendant's  de- 
murrer is  whether  or  not  an  action  lor  money  had  and  received  can  l>e  main- 
tained. I  think  it  may,  under  the  facts  stated  in  tlie  complaint.  An  exami- 
nation of  the  authorities  cited  by  defendant's  counsel  to  support  the  demurrer 
will  invariably  show  that  each  CMse,  In  its  facts,  falls  under  one  of  these  clas- 
Bitlcations:  First,  the  legal  liability  of  the  one  who  made  payment  to  defend- 
ant to  the  plaintiff  was  not  discharged  or  affected  by  such  payment:  or,  see- 
and,  that  the  payment  was  made  upon  confiicting  claims,  known  to  him  who 
made  it.  In  this  case  the  plaintiff  has  no  right  of  action  against  the  payor, 
and  the  fund  was  not  paid  to  one  of  two  known  claimants.  In  Ruttenoorth  v.  ' 
Qould,  41  N.  Y.  450;  Hathaway  v.  Town  of  Homer,  54  N.  Y.  655;  Decker  v. 
Saltzman,  59  N.  Y.  275, — the  decisions  were  based  upon  the  doctrine  that 
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when  each  of  two  persons  daimed  to  be  entitled  to  the  same  debt,  which  was 
paid  to  the  one  not  entitled  thereto,  an  action  could  not  be  maintained  against 
him  for  Its  recovery  by  the  party  to  whom  it  was  really  due,  because  the  debt  of 
the  plaintiff  was  not  discharged  or  affected  by  payment  to  the  dpfendant.  The 
case  at  bar  is  different.  Tlie  plaiiitift  holds  no  debt  against  the  stock  exchange, 
and  as  against  it  is  remediless,  because  the  exchange  rightfully  made  payment. 
Undvr  the  complaint,  nevertiieless,  the  plaintiff  asserts  ownership  in  a  portion 
of  the  sum  received  by  the  defendant,  and,  if  correct  in  the  assertion,  defend* 
ant  is  the  only  party  from  whom  recovery  may  be  had.  As  was  said  by  Jus- 
tice Blackstone,  indebtitatits  assumpsit '  lies  when  one  has  received  money 
belonging  to  another,  without  any  valuable  consideration  given  on  the  re- 
ceiver's part,  for  the  law  construes  this  to  be  money  had  and  received  for  the 
use  of  the  owner  only,  and  implies  that  the  person  so  receiving  promised  and 
undertook  to  account  for  it  to  the  true  proprietor.'  I  think  this  familiar  doo> 
trine  Bujjports  the  complaint.  Judgment  for  plaintiff  on  demurrer,  with  costs. 
Leave  to  answer  upon  payment  of  costs." 

Argued  before  Van  Bbunt,  P.  J.,  and  O'Bribk  and  Inobaham,  JJ. 

Andrew  Shiland,  Jr.,  for  appellant.     Hamilton  R.  8quier,  for  respondent. 

O'Bbien.  J.  The  complaint  in  substance  alleges  that  one  Alfred  G.  Myers 
died  March  4,  1887,  a  member  of  the  New  York  Stock  Exoliange  in  good 
standing;  that  as  part  of  the  benefit  accruing  from  membership  in  said  ex- 
change it  is  provided  in  the  constitution  of  said  exchange  that  upon  the  death 
of  any  member  in  good  standing,  leaving  neither  widow  nor  cliildren,  there 
shall  be  given  to  his  next  of  kin ,  within  the  limit  of  representation  prescribed  by 
the  statutes  of  the  state  of  New  Turk,  the  sum  of  910,000  as  a  gratuity  from 
the  surviving  members  of  the  said  exchange,  whicJi  said  constitution  further 
provides  as  follows:  "Thefidth  of  the  New  York  Stock  Exchange  is  hereby 
pledged  to  pay,  within  one  year  after  proof  of  death  of  any  member,  out  of 
tlie  money  so  collected,  the  sum  of  ten  thousand  dollars,  or  so  much  thereof 
as  may  have  been  collected,  to  the  persons  named  in  the  next  section,  as  therein 
provided,  which  money  shall  be  paid  as  a  gratuity  from  the  surviving  mem- 
bers  of  the  exchange,  free  from  all  debts,  charges,  or  demands  whatever. 
*  *  *  In  all  cases  a  certified  copy  of  the  proceedings  before  a  surrogate  or 
judge  of  probate  shall  be  accepted  as  proof  of  the  rights  of  the  claimants,  and 
be  Ueemed'ample  authority  to  the  stock  exchange  to  pay  over  the  money,  shall 
protect  the  exchange  in  so  doing,  and  shall  release  the  exchange  forever  from 
all  further  claim  or  liability  whatsoever.  *  *  *  Nothing  herein  contained 
shall  be  construed  as  constituting  any  estate  in  esse  which  can  be  mortgaged  or 
pledged  for  the  payment  of  any  debts;  but  it  shall  be  construed  as  the  solemn 
agreement  of  every  member  of  the  stock  exchange  to'make  a  voluntary  gift  to 
the  family  of  each  deceased  member,  and  of  the  exchange  to  collect  and  pay 
over  to  such  family  the  said  voluntary  gift;  it  being  understood  and  hereby 
expressly  declared  that  the  provisions  of  this  article  18  of  these  rules  shall  only 
be  in  force  in  and  apply  to  cases  of  death  which  shall  take  place  after  its  adop- 
tion." That  said  Alfred  G.  Myers  left  him  surviving,  as  his  next  of  kin.  his 
two  sistera,  Matilda  and  Louisa  Myers,  one  brother,  (the  defendant,)  Theo- 
dore A.  Myers,  and  four  children  of  a  deceased  half-brother,  viz.,  Ada  Frank, 
Sarah  Myers,  Maria  Moss,  and  Frederick  S.  Myers;  that  said  Alfred  G.  Myers 
left  a  last  wilt  and  testament,  and  in  and  by  said  will  he  bequeathed  said  gratu- 
ity fund  of  $10,000  to  his  two  sisters  and  his  said  brother,  (this  defendant,) 
share  and  share  alike;  that  thereafter  one  John  A.  Rutherford,  one  of  the  ex- 
ecutora  of  said  will,  presented  a  petition  to  the  surrogate  of  the  county  of  New 
York  for  the  probate  of  said  will,  and  said  will  was  thereupon  duly  admitted 
to  probate:  that  in  said  petition  said  Rutherford  alleged  that  the  only  next  of 
'  kin  of  said  Alfred  G.  Myers,  deceased,  were  the  defendant,  Theodore  A.  My- 
ers, and  his  said  two  sisters;  that  said  petition  was  erroneous  and  untrue,  in 
that  the  petition  should  have  recited  that  the  said  Sarah  Myers,  Maria  Moss, 
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Ada  Frank,  and  Frederick  S.  Myers  were  also  of  the  next  of  kin  of  said  Al- 
fred G.  Myers,  deceased ;  that,  if  said  petition  bad  stated  the  relationship  of 
the  said  Sarah  Myers,  Maria  Moss,  Ada  Frank,  and  Frederick  S.  Myers  to 
said  deceased,  tlie  trustees  of  the  gratuity  fund  of  the  New  York  Stuck  Ex- 
change would  have  divided  said  fund  into  four  parts,  and  given  one  fourth  of 
H  fourtli.  or  one  sixteentli,  to  each  of  said  alleged  children  of  the  deceased 
half-brother  of  said  Alfred  Q.  Myers;  tliat  the  trustees  of  said  gratuity  fund, 
in  good  faith  and  in  ignorance  of  the  relationship  of  said  Sarah  Myers,  Maria 
Moss,  Ada  Frank,  and  Frederick  S.  Myers  to  said  Alfred  G.  Myers,  deceased, 
and  misled  by  said  probate  proceedings,  paid  said  gratuity  fund  to  the  said 
two  sisters  and  this  defendant,  one  third  thereof  to  each;  that  before  the  com- 
roencement  of  this  action  a  demand  was  made  on  the  defendant,  in  behalf  of 
said  Sarah  Myers,  Maria  Moss,  Ada  Frank,  and  Frederick  S.  Myers  that  he 
pay  over  to  each  of  them  the  sum  of  $208.33  of  the  money  so  received  by  him 
from  the  trustees  of  the  gratuity  fund  of  the  New  York  Stock  Exchange; 
that  he  refused  to  make  any  payment,  and  claimed  that  he  was  entitled  to  the 
full  amount  he  had  received  from  said  trustees  of  the  gratuity  fund,  under  the 
said  will  of  Alfred  G.  Myers,  deceased ;  that  before  the  commencement  of  this 
action  Sarah  Myers  sold  and  transferred  to  plaintiff  her  right,  title,  and  in- 
terest in  and  to  the  claim  and  demand  which  she  had  against  said  defendant 
for  her  share  of  the  moneys  received  by  said  defendant  from  the  trustees  of 
the  gratuity  fund.  The  defendant  demurred  to  the  complaint  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action.  The  court 
at  special  term  overruled  this  demurrer,  and  from  the  judgment  thereupon  en- 
tered this  appeal  is  taken. 

We  think  that  the  stock  exchange  having  created  the  gratuity  fund  for  the 
next  of  kin  of  a  deceased  member,  and  having  provided  that  it  should  not  be 
construed  as  constituting  any  estate  in  esse  to  which  a  member  had  title, 
the  deceased  had  no  sucii  property  right  therein  as  would  have  enabled  him 
to  change  the  beneficiary  while  living,  or  dispose  of  the  fund  by  will  after 
death.  The  by-laws  of  the  exchange  designated  to  whom  the  money  should 
go  after  a  member's  decease,  and  the  title  or  right  of  such  persons  designated 
to  share  in  the  fund  was  immediately  created  and  vested  upon  a  member's 
death.  While  it  is  called  a  "gratuity,"  it  wasbeyoml  the  power  of  the  exchange 
itself  to  withhold  it  after  collection  against  those  beneticially  interested,  though 
when  paid  to  persons  not  justly  entitled  thereto,  pursuant  to  an  order  or  other 
proceeding  before  a  surrogate,  such  payment  discharges  the  exchange  from 
any  liability  to  again  pay  it  over,  even  to  the  rightful  owners  thereof.  Such 
protection,  however,  thrown  about  the  exchange  in  making  payment,  does  not 
affect  the  right  or  title  of  those  lejjally  entitled  to  the  fund.  Moneys,  there- 
fore, which  siiould  have  been  receiveil  by  plaintiff's  assignor,  having  been 
through  mistake  paid  to  defendant,  the  question  presented  is,  can  a  recovery 
be  had? 

The  action  is  one  for  moneys  had  and  received,  and  plaintiff's  theory  is 
that,  having  been  wrongfully  deprived  of  the  money  through  the  mistake  or 
misrepresentation  of  the  true  facts  to  the  exchange,  which  resulted  in  pay- 
ment to  defendant,  that  the  latter  has  received  money  which  exeqtM  et  bono 
belongs  to  the  plaintiff,  and  which,  after  demand  and  refusal,  he  is  entitled 
to  recover.  On  the  other  hand,  defendant  insists  that  the  action  cannot  be 
maintained;  that  "the  cumplaint  does  not  allege  any  fraud,  deceit,  or  mis- 
representation on  the  part  of  the  defendant;  nor  does  it  allege  that  the  de- 
fendant was  the  agent,  expressly  or  impliedly,  of  the  plaintiff  or  his  assignor 
in  any  way;  or  that  there  was  paid  to  him  or  that  he  received  any  sum  what- 
ever as  the  agent  or  representative  of  the  plaintiff  or  his  assignor,  or  for 
his  or  her  account,  or  in  trust  for  him  or  her;  or  that  he  concealed  any  fact 
from  the  New  York  Stock  Exchange,  or  from  the  trustees  of  the  gratuity 
fund  thereof;  or  that  be  had  any  knowlelge  of  the  contents  of  said  petition 
for  probate,  or  made  any  claim  based  thereon;  or  that  he  had  any  knowledge 
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of  the  existence  of  the  plaintiff's  assignor,  or  of  any  of  the  alleged  chlldrea 
of  the  alle;;ed  half-brother;  or  that  any  proceedings  bare  been  had  to  probate 
their  heirship,  or  amend  the  petition  for  probate  referred  to  in  the  complaint; 
but  the  complaint  does  show  tliat  the  money  paid  to  the  defendant  was  a 
'voluntary  gift'  and  'gratuity'  from  the  stock  exchange  to  him;  that  the  ex- 
change was  directed  to  make  such  gift  to  liini  by  the  will  of  the  deceased 
member  on  whose  account  it  was  to  be  paid;  that  it  was  claimed  by  defend- 
ant for  himself  only;  and  that  it  was  paid  to  and  received  by  him  as  bis  own, 
and  for  his  exclusive  nse  and  benefit." 

Having  disposed  of  the  question  of  the  effect  of  the  will,  and  reached  the 
conclusion  tliat  the  plaintiff's  assij^nor  was  entitled  to  a  portion  of  the  fund 
as  one  of  the  next  of  kin,  it  remains  to  consider  the  authorities  upon  which 
tlie  appellant's  contention  is  claimed  to  be  sup'ported.  Patrick  v.  Metealf, 
37  N.  Y.  332;  Butteruxtrth  v.  Gould,  41  N.  Y.  450;  Roioe  v.  Bank,  51  N. 
T.  674;  Hathaway  v.  Town  of  Homer,  54  N.  Y.  655;  Decker  ▼.  Saltzman, 
59  N.  Y.  275;  Peekham  v.  Van  Wagenen,  83  N.  Y.  40-  We  had  occasion 
to  examine  tliese  cases  recently  in  the  case  of  Foot  y.  MoComb,  18  N.  Y. 
Supp.  611,  (decided  herewith,)  and  it  is  not  necessary  for  us  to  do  more  than 
«tate  in  the  language  of  Woodruff,  J.,  in  the  case  of  Butterwortli  v.  Oauld, 
the  principles  underlying  these  cases.  He  says  at  page  463:  "The  principle 
oC  the  decision  is  in  accordance  with  the  case  in  this  coui-t,  viz.,  wbei'e  a  de- 
fendant has  received  moneys  due  to  the  plaintiff,  but  claiming  it  as  his  own 
under  circumstances  in  which  be  has  no  authority  from  the  plaintiff,  and 
does  not  act  under  pretense  of  snch  authority,  and  the  payment  to  him  is 
made  in  proposed  recognition  of  his  title  thereto  as  his  own,  and  does  not 
operate  to  discbarge  the  payor  from  his  liability  to  the  plaintiff,  then,  and  in 
such  case,  there  is  no  trust,  and  no  Implied  promise,  to  pay  the  money  to  the 
plaintiff."  The  decision  referred  to  in  the  foregoing  quotation  was  that  of 
Sergeant  v.  Slryker,  16  N.  J.  Law,  464,  decided  in  the  supreme  court  of 
New  Jersey,  and  which  was  to  the  same  effect  as  Patrick  v.  Ifeteal/,  supra. 
As  shown,  however,  in  Butterworth  v.  Sould,  there  is  «  class  of  cases, 
namely,  where  fees  are  collect«d  by  an  ol&cer  de  facto,  he  may  be  proceeded 
against  by  tlie  officer  dejure  as  for  so  much  money  had  and  received  to  bis 
nse.  Why?  Because  he  has  received  them  by  a  color  of  autliority,  and 
those  who  paid  had  a  right  to  pay  them,  and  are  protected  In  making  such 
payments.  The  principle  underlying  this  latter  class  of  cases  seems  to  us  to 
be  analogous  to  the  one  at  bar.  We  have,  however,  bS  shown  by  the  learned 
judge  in  his  opinion  below,  another  class  of  cases,  also  relied  upon  here  by 
the  appellant,  where  payment  has  been  made  upon  conflicting  claims  known  to 
the  person  who  made  the  payment.  In  some  of  these  the  payment  resulted  in 
discharging  the  principal  debtor,  and  in  others,  again,  the  debt  was  not  dis- 
charged. But  it  was  still  held  that  no  recovery  could  be  bad  in  favor  of  one 
rightfully  entitled  to  the  money  against  one  to  whom  the  payment  was  made, 
where  it  appeared  that  such  moneys  were  received  under  an  adverse  claim, 
and  in  hostility  to  the  person  really  entitled  thereto.  The  quotation  from 
Mr.  Justice  Blackstone  by  the  learned  judge  below  is  apt,  viz.,  that  indehitO' 
tus  assumpsit  Ilea  "when  one  has  received  money  belonging  to  another,  with- 
out any  valuable  consideration  given  on  the  receiver's  part,  for  the  law  con- 
strues this  to  be  money  had  and  received  for  the  use  of  the  owner  only,  and 
implies  that  the  person  so  receiving  promised  and  undertook  to  account  for  it 
to  the  true  proprietor." 

The  principle  thus  enunciated  is  in  entire  harmony  with  the  view  expressed 
by  Mr.  Justice  Andrew^s  in  tlie  case  of  Roberts  v.  Ely,  113  N.  Y.  131, 20  N.  E. 
Kep.  606:  "The  case  falls  within  the  familiar  doctrine  that  money  in  the  hands 
of  one  person  to  which  another  is  equitably  entitled  may  be  recovered  in  a 
common-law  action  by  the  equitable  owner  upon  an  implied  promise  arising 
from  the  duty  of  the  person  in  possession  to  account  for  and  pay  over  the 
same  to  the  person  beneficially  entitled.    The  action  for  money  bad  and  re- 
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ceiyed  to  the  use  of  another  is  tlie  form  In  which  courts  of  common  law  en- 
force the  equitable  obligation.  The  scope  of  this  remedy  has  been  Kradually 
extended  to  embrace  many  cases  which  were  originally  cognizable  only  in 
courts  of  equity.  Whenever  one  person  has  in  his  possession  money  which 
he  cannot  conscientiously  retain  from  another,  the  latter  may  recover  it  in 
this  form  of  action,  subject  to  the  restriction  that  the  mode  of  trial  and  the 
relief  which  can  be  given  in  a  legal  action  are  adapted  to  the  exigencies  of 
the  particular  case,  and  that  the  trnnsaction  is  capable  of  adjustment  by  that 
procedure  without  prejudice  to  the  interests  of  third  persons.  No  privity  of 
contract  between  the  parties  Is  required  except  that  which  results  from  the 
circumstances.  Maton  v.  WaiU,  17  Mass.  560.  The  right  on  the  one  side, 
and  the  correlative  duty  on  the  other,  create  the  necessary  privity,  and  justify 
the  Implication  of  a  promise  by  defendant  to  do  tliat  which  justice  and  equity 
require.  It  is  immaterial,  also,  whether  the'  originsil  possession  of  tlie 
money  by  the  defendant  was  rightful  or  wrongful.  It  is  sufficient  that  the 
duty  exists  on  his  part,  created  by  tlie  circumstances,  to  account  for  and  pay 
it  over  to  the  plaintiff."  The  facts  presented,  namely,  that  the  stock  ex- 
change, by  payment  to  the  defendant,  became  discharged  from  all  liability  to 
pay  over  the  amount  again  to  the  plaintiff;  that  the  payment  was  made  by 
mistake,  and  was  received  by  the  defendant,  not  asserting  any  hostile  claim 
thereto,  but  merely  accepting  the  same  as  paid  to  him;  and  no  question  exist- 
ing but  that  the  title  of  the  plaintiff  to  so  much  thereof  as  was  payable  to 
him  was  valid,  and  that  the  same  came  wrongfully  into  the  possession  of  the 
defendant, — we  think  distinguish  this  case  from  those  relied  upon  by  the  ap- 
pellant, and  bring  it  wittiin  the  principle  stated  in  Roberts  v.  Bly,  stipra,  and 
Carver  v.  Creque,  48  N.  Y.  385,  that  money  in  the  hands  of  one  person  to 
which  another  is  equitably  entitled  may  be  recovered.  It  is  true  that  the 
ease  of  Roberta  v.  Ely  was  decided  upon  the  ground  that  the  statute  of  lim- 
itations had  ran,  and  no  recovery  could  be  had.  But,  as  an  argument  and  an 
expression  supported  by  authority  as  to  what  principle  should  be  applied  in 
cases  of  this  kind,  it  is  of  great  value  and  weight,  expressing,  to  say  the 
least,  the  views  of  a  lesirned  and  able  judge  of  our  highest  appellate  court. 
We  are  therefore  of  opinion  that  the  complaint  does  state  facts  sufficient  to 
constitute  a  cause  of  action,  and  that  the  demurrer  was  properly  overruled. 
The  judgment  should  be  affirmed,  with  costs,  and  with  leave  to  answer  over 
on  payment  of  costs  in  this  court  and  court  below.    All  concur. 


In  re  McCabe's  Estate. 

(Surrogate's  Court,  WeBtchester  County.    November,  1891.) 

SusBOOATS's  Court — Distribution  op  Estate— AssiaxHENX  or  Shares. 

Under  Code  Civil  Proc.  S  2743,  providing  that  on  judicial  settlement  of  the  ao- 
eonat  of  an  executor  or  administrator,  where  any  part  of  the  estate  remains  to  be 
distributed,  the  decree  must  direct  the  payment  and  distribution  thereof  "to  the 
persons  entitled"  thereto,  and  that  where  the  validity  of  a  debt,  claim,  or  distribu- 
tive share  is  not  disputed,  or  has  been  established,  "the  decree  must  determine  to 
whom  it  is  payable,  *  *  *  and  all  other  questions  concerning  the  same, "  the 
surrogate,  in  settling  an  account,  has  power  to  try  and  determine  the  validity  of  an 
assignment  of  his  distributive  share  by  one  of  the  next  of  kin,  who  appears  and  at- 
tacks the  assignment  on  the  ground  that  it  was  made  without  consideration,  and 
was  procured  by  false  and  fraudulent  representations;  and  it  is  no  objection  to  the 
exercise  of  such  jurisdiction  that  the  relief  sought  is  based  upon  equitable  prin- 
ciples, depending  upon  complicated  facts  and  equities. 

Proceeding  for  the  settlement  of  the  accounts  of  Margaret  McCabe  as  ad- 
ministratrix of  the  estate  of  Thomas  McCabe,  deceased.  The  schedule  of  the 
account  Hied  by  the  administratrix  alleged  that  Thomas  A.  Durning,  one  of 
the  next  of  kin  of  decedent,  had  assigned  his  interest  in  the  estate  to  Rosannah 
Hughes;  and  Durning  objected  to  the  account  on  the  ground,  among  others, 
that  the  assignment  was  without  consideration,  and  was  procured  to  be  exe- 
cuted by  him  by  means  of  false  and  fraudulent  representations,  and  was  there- 
fore Toid. 
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Charlii  F.  Smith,  for  administratrix.  Franklin  Couch,  for  Darning.  B. 
O.  Halaey,  for  Bosannab  Hughes. 

CoTFts,  S.  At  the  threshold  of  this  matter  lies  the  question  as  to  the 
contestant's  right  to  appear,  and  hence  wtiether  this  court  has  any  power  to 
try  and  determine  the  VHlidity  of  the  allej;eU  assignment  of  liis  share  in  the 
estate,  for  if  be  has,  by  his  own  act,  ceased  to  have  any  interest  in  the  es- 
tate, he  cannot  contest  the  account,  and  if,  on  the  contrary,  the  assignment 
should  prove  to  be  void  for  any  reason,  then  bis  objections  to  tlie  same  must 
be  heard  and  determined.  Now,  if  this  court  has  no  power  to  try  the  ques- 
tion as  to  the  validity  of  the  assignment,  tlien  this  proceeding  must  be  sus- 
pended until  tt  shall  be  determined  by  some  court  having  general  jurisdiction. 
If  sucli  an  action  were  to  be  commenced  at  once,  it  might  talce  years  to  reach 
a  final  result,  and  indeed  such  an  action  might  not  be  commenced  at  all;  and 
in  the  mean  time  the  other  next  of  kin,  wlio  are  content  with  tlie  account  as 
rendered,  could  not  receive  tlie  shares  due  them  now.  The  court  would  l>e 
practically  enjoined  from  proceeding  to  the  discbarge  of  its  duty  by  a  party 
who  would  thus,  in  this  respect,  have  all  ttie  power  of  a  superior  court.  It 
has  been  intimated  that  the  surrogate  has  power,  incident  to  the  authority 
conferred  upon  him  by  subdivision  3  of  section  2472  of  tlie  Ckxie.  "to  direct 
and  control  the  conduct  *  *  *  of  executors  and  administrators, "  to  com- 
pel tliem  to  commence  a  like  action.  In  re  Vnderhill,  117  N.  Y.  471, 22  N. 
£.  Rep.  1120.  But  the  closingsentence  of  that  section  says  that  the  jurisdic- 
tion conferred  thereby  "must  be  exercised  in  the  cases  and  in  the  manner  pro- 
vided by  statute."  I  know  of  no  statute  conferring  upon  the  surrogate  any 
power  to  compel  an  executor  or  administrator  to  bring  an  action  for  any  pur- 
pose in  another  court,  nor  any  principal  power  to  which  it  msiy  be  regarded 
as  incident.  Follow  the  matter  out  to  its  legitimnte consequence.  If  it  were 
done,  it  would  be  by  an  order  to  that  effect,  disobedience  of  which  could  be 
punished  as  a  contempt  uf  court  by  imprisonment.  To  depriveone  of  liberty 
of  person  is  of  so  grave  a  character  that  there  must  surely  t>e  an  express,  and 
not  a  mere  inferential,  grant  of  power  to  justify  the  -act.  It  may  be  safely 
asserted  that  no  surrogate  in  this  state  has  ever  made  such  an  order,  and  none 
who  would  venture  to  punish  disobedience,  were  it  made,  as  a  contempt.  Of 
course,  were  such  a  thing  possible,  it  could  only  be  done  in  this  case  by  coerc- 
ing the  administratrix  to  bring  the  action  by  filing  what  was  formerly  known 
as  a  "bill  of  interpleader;"  for  she  is  no  way  interested  in  the  controversy, 
except  as  its  determination  may  have  an  effect  upon  the  objections  filed.  It 
would  be  utterly  preposterous  to  hold  that  this  court  can  compel  either  the 
alleged  assignor  or  assignee  to  commence  such  an  action.  While  the  statutes 
make  no  specific  provision  for  the  determination  of  a  dispute  as  to  the  valid- 
ity of  an  assignment,  other  than  may  be  found  in  section  2743,  they  do  abun- 
dantly provide  fur  the  speedy  disposal  of  a  disputed  debt  or  claim  by  a  refer- 
ence, by  an  action,  or  by  the  short  statute  of  limitation. 

Prior  to  the  Code  a  surrogate  had  no  power  to  direct  payment  of  any  debt, 
le>!acy,  or  distributive  share,  etc.,  to  any  one  but  the  creditor,  legatee,  or  next 
of  kin;  but  now,  by  the  provisions  of  section  2743,'  he  may  decree  payment 
to  their  assigns  according  to  the  respective  rights  of  the  various  persons;  and 
it  is  further  provided  th»t  "where  the  validity  of  a  debt,  claim,  or  distribu- 
tive share  is  not  disputed,  or  has  been  established,  the  decree  must  determine  to 
whom  it  is  payable,  the  sum  to  be  paid  by  reason  thereof,  and  all  other  ques- 
tions concerning  tne  same. "     The  question  here  arises  as  to  the  power  of  th« 

'Code  Civil  Proo.  i  3743,  proyicoi  that  on  the  judicial  settlemeDtof  an  ezecator's  or 
administrator's  account  by  the  surrogate,  where  any  part  of  the  estate  remains  to  be 
distributed,  the  decree  must  direct  the  payment  and  alstribution  thereof  "to  the  per- 
sons so  entitled, "  and  that  "where  the  validity  of  a  debt,  claim,  or  distribntlTe  share  ia 
not  disputed,  or  has  been  established,  the  decree  must  determine  to  whom  it  la  payable, 
the  sum  to  be  paid  by  reason  thereof,  and  all  other  questions  oonoemlng  the  same.  * 
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surrogate  to  try  and  determine  an  issue  as  to  the  validity  of  the  aI1e;;re(i  assign- 
ment; for,  if  he  cannot,  liow  is  be  to  dei-ree  to  whom  it  is  payable?  The 
"debt"  or  "claim"  referred  loin  tliis  section  relates  only  to  a  debt  or  claim 
against  the  deceased,  and  which  may  be  disputed  by  the  executor  or  adminis- 
trator. In  re  Underhill,  supra;  In  re  Strickland,  (Surr.)  5  N.  Y.  Supp.  851. 
Thus  far,  therefore,  the  section  in  question  does  not  expressly  nor  by  impli- 
cation deprive  the  surrogate  of  jurisdiction  lo  try  it.  Nor  is  the  validity  of 
a  distributive  share  (whatever  that  may  mean)  in  question.  The  share  is 
not  in  question,  but  the  right  to  it  is.  How,  then,  can  the  surrogate  obey  the 
law  by  decreeing  and  determining  to  whom  it  is  payable,  without  first  ascer- 
taining whether  the  assignment  is  valid  or  not?  And  by  the  same  section  he 
is  directed  to  determine  all  other  questions  than  the  validity  of  a  disputed 
debt,  claim,  or  distributive  share.  This,  it  strikes  me,  is  one  of  those  "other 
questions."  Suppose  there  is  an  undisputed  debt  or  legacy  which  is  claimed 
by  an  assignee,  and  the  validity  of  the  assignment  is  disputed  by  the  creditor 
or  legatee.  Can  this  court  not— nay,  must  it  not — try  and  decide  the  contro- 
versy, in  order  to  obey  the  statute  in  determining  to  whom  it  is  payable? 
And,  again,  suppose  there  is  a  legacy  due  to  John  Smith,  and  two  persons  of 
that  name  claim  it.  Must  not  the  surrogate  hear  and  determine  the  contro- 
versy? And  so,  where  there  are  two  persons,  each  claiming  to  be  the  widow 
of  the  intestate,  must  he  not  settle  the  question?  Are  not  these  direct  pow- 
ers, and  are  they  not  exercised  in  order  to  "determine  to  whom  it  is  payable?" 
And  is  it  not  equally  within  his  power  to  determine  who  is  legally  entitled  to 
the  share,  by  assignment  or  otiierwise.  in  order  that  he  may  comply  with  that 
provision  of  the  statute  V  It  will  not  do  to  say  that  such  a  power,  in  a  case  like 
this,  was  not  intended  to  be  conferred  upon  surrogates,  because  the  relief 
sought  is  exercised  upon  equitable  principles,  depending  upon  complicaled  facts 
and  equities,  for  by  section  2812,  on  the  accounting  of  testamentary  trustees, 
he  is  expressly  authorized  to  try  all  such  controversies;  and  so,  on  an  account- 
ing of  executors  or  administrators,  he  must  try  all  questions  involved,  except 
where  forbidden,  that  stand  in  the  way  of  settlement  and  distribution  of  the 
estate  among  those  entitled,  and  for  this  purpose  he  may  construe  the  will, 
{Rigga  v.  Cragg,  89  N.  T.  479,)  and  that  is  clearly  the  exercise  of  an  equi- 
table power  as  incident  to  the  power  conferred  by  section  2743,  {In  re  Ver- 
planck,  91  N.  Y.  439.)  And  in  the  case  otRiggs  v.  Cragg,  the  court  recog- 
nized the  power  of  the  surrogate,  when  all  parties  were  before  him,  to  deter- 
mine conflicting  claims  to  a  legacy,  and  it  follows  that  he  must  determine  the 
like  claim  to  a  distributive  share.  I  see  no  reason  to  change  tiie  views  on 
this  subject  expressed  by  me  in  Strong  v.  Strong,  3  Bedf.  Sur.  476,  and  in  Du 
Boit  V.  Brown,  1  Dera.  Sur.  317,  which  last  decision  was  atBrmed  by  the  gen- 
eral term  of  this  department. 

It  has  been  intimated  that  this  court  has  no  more  power  to  try  the  validity 
of  an  assignment  than  of  a  release,  and,  as  some  of  the  courts  have  held  that  it 
has  not  the  power  to  try  tlie  latter,  it  has  none  to  try  the  former.  There  is 
some  plausibility  in  this  position.  Still,  there  is  this  marked  difference:  Are- 
lease  is  usually  presented  by  the  executor  or  administrator,  purporting  to  have 
been  executed  to  him  by  some  one  interested  in  the  estate,  and  affects  the 
amount  of  the  balance  alleged  to  be  in  his  hands  for  distribution,  while  an  as- 
signment to  another  person  does  not.  It  is  worthy  of  remark  that  most  of  the 
utterances  in  regard  to  the  latter  proposition  appear  to  be  based  upon  certain 
dicta  of  Judge  Folger  in  the  case  of  Bevan  v.  Cooper,  72  N.  Y.  817,  which 
were  obiter,  and  before  the  enactment  of  the  section  of  the  Ck)de  in  question, 
and  of  that  conferring  such  power  on  the  accounting  of  trustees.  In  re  Wag- 
ner'* EgtaU,  119  N.  Y.  28, 23  N.  £.  Rep.  200,  alsoo6(ter;  Sandert  v.  Soutter, 
126  N.  Y.  193,  27  N.  E.  Rep.  263.  The  court  of  appeals  has  thus  held,  tenta- 
tively, that  it  involves  a  range  of  judicial  power,  in  its  determination,  that  an 
inferior  tribunal,  like  this,  could  not  exercise,  on  an  accounting  of  executors 
or  administrators,  while  the  legislature  declares  that  it  can,  on  the  account- 
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ing  of  testamentary  trustees,  /to  curia,  ita  lex!  ■  Compare  sections  2743  and 
2812.  The  Arst  declares  that,  where  any  {^art  of  the  estate  remains  to  t>e  dis- 
tributed to  the  creditors,  etc.,  or  their  assigns,  the  decree  must  direct  the  nar- 
ment  and  distribution  thereof  to  the  persons  so  entitled,  according  to  their 
lespective  rights,  and  that  if  the  validity  of  a  debt,  etc.,  is  not  disputed,  or 
has  been  established,  the  decree  mast  determine  to  whom  it  is  payable,  the 
sum  to  be  paid,  and  all  otiier  questions  concerning  the  same.  The  latter  pro- 
vides that  on  the  judicial  settlement  of  the  account  of  a  testamentary  trustee 
a  controversy  which  arises  respecting  the  right  of  a  party  to  share  in  the  fund 
or  property  must  be  determined  in  ttie  same  manner  as  other  issues  are  de- 
termined. Are  not  these  provisions,  except  as  to  a  disputed  debt,  etc.,  in 
legal  effect,  identical?  And  the  former  section  is  declared  applicable  to  pro- 
ceedings under  the  latter,  with  the  exce))tion  noted  by  section  2311.  It  has 
been  well  said,  and  may  be  repeated  in  this  connection,  that  the  tendency  of 
recent  legislation  is  nut  to  restrict,  but  rather  to  enlarge,  the  powers  of  sur- 
rogates. While  not  craving  to  increase  the  burdens  upon  them  by  the  exer- 
cise of  doubtful  powers,  they  should  not  hesitate,  in  the  interests  of  justice, 
to  employ  those  fairly  within  their  reach.  Seeing  that  there  is  no  other  mode 
of  removing  the  obstruction  thrown  in  the  way  of  settling  this  estate  by  the 
raising  of  the  questions  as  to  the  validity  of  the  assignment,  except  by  pro- 
ceeding with  its  determination  here,  the  ends  of  justice  will  be  best  subserredL 
and  the  statute  complied  with,  if  heard  and  disposed  of  by  this  couii. 


Western  Nat.  Bank  v.  Wood  et  ol. 

Homestead  Bane  v.  Same. 

(Oitv  Court  of  New  York,  ffeneral  Term.    Deoember  89, 18BL) 

NiOOTIABLB  iNSTBimsNTS— ITBOOTUBdilTT. 

Where  notes  for  advances  made  for  the  purpose  of  completing  bnildinn  are  da- 
Uvered  to  a  bank  before  maturity,  the  oouaideration  having  been  advanoed  on  them, 
they  become  negotiable  paper. 

Appeal  from  trial  term. 

Two  actions,  one  by  the  Western  National  Bank  and  the  other  by  th& 
Homestead  Banic,  against  Frederick  Wood  and  others.  Judgment  was  en- 
tered in  each  case  on  a  verdict  directed  for  plaintiff,  and  defendant  Wood  ap- 
peals. 

Argued  before  Ehrlich,  C.  J.,  and  McCautht,  J. 

Smith,  Bowman  &  Close,  for  appellant.     C.  F.  MacLean,  for  respondents. 

Ehblioh,  C.  J.  The  two  cases  are  alike,  except  in  one  respect:  In  one 
there  is  a  counter-claim,  and  in  the  other  none.  The  actions  are  on  notes 
delivered  to  the  Homestead  Bank  for  advances  made  to  complete  certain  build- 
ings. Consideration  having  been  advanced  on  the  notes,  they  became  nego- 
tiable property,  and  as  such  transferable  by  delivery.  They  were  so  trans- 
ferred to  the  plaintiff,  presumably  for  value  and  before  maturity,  and  the 
plaintiff  became  entitled  to  recover  on  them.  The  matters  pleaded  in  defense, 
and  attempted  to  be  proved,  whether  regarded  as  an  agreement  to  renew  the 
notes,  (1  City  Ct.  B.  264,)  or  as  an  agreement  by  the  liank  to  loan  additional 
moneys,  constituted  neither  a  defense  nor  counter-claim  to  the  notes  in  suit; 
and  the  verdicta  ordered  in  favor  of  the  plaintiffs  were  rightly  directed,  and 
the  judgments  entered  on  them  must  be  affirmed,  with  costs. 


Habt  o.  Albriqht  et  al. 
{Superior  Court  of  New  York  City,  Special  Term.    March,  1893.) 

Cbiditoss'   Bill— Dibcotkrt. 

A  creditors'  bill  still  lies  to  obtain  discovery  from  debtors  of  certain  book  ■»- 
counts  concealed,  withheld,  and  transferred  in  fraud  of  creditors,  although  the- 
■ame  relief  may  be  obUuned  by  supplementary  proceedings. 


Digitized  by CaOOQlC 


Soper.Ct.  N.Y.]  buckel  v.-suss.  719 

Action  by  William  Hnrt,  Jr.,  against  C.  H.  Albright  and  Joseph  Steindler. 
Demurrer  on  the  ground  that  the  complaint  did  not  state  facts  constituting 
cause  of  action.    Overruled. 

Beits,  Atterbury,  Hpde  A  BetU,  for  plaintiff.  Franklin  Bien,  for  de- 
fendants. 

McAdaji.  J.  This  is  a  creditors'  bill  filed  to  obtain  discovery  from  the  de- 
fendants of  certain  buol:  aL-counts  concealed,  witliheld,  and  transferred  in 
fraud  of  creditors.  The  result  souglit  might  have  been  obtained  by  supple- 
mentary proceedings;  and  Taylor  v.  Persse,  15  How. Pr. 417,  holds  the  latter 
to  be  the  appropriate  remedy,  while  Abbott,  in  his  Digest  of  Cases  Criticised, 
(pnge  756,)  says  tliis  case  must  be  regarded  as  overruled.  Throop,  in  his  pre- 
liminary note  to  section  1871  of  the  Code,  says  that  the  ancient  equitable  ju- 
risdiction of  the  courts  in  regard  to  creditors'  bills  has  been  preserved,  and 
this  seems  to  be  the  consensxis  of  opinion  on  the  subject.  As  the  complaint 
states  a  snfflcient  cause  of  action  for  equitable  relief  under  the  old  practice, 
it  is  not  open  to  demurrer  under  the  present  mode  of  procedure.  Tliere  must 
be  interlocutory  judgpient  in  favor  of  the  plaintiff,  witli  a  reference  to  exam- 
ine the  defendants  as  to  the  discovery  claimed,  with  liberty  to  apply  for  final 
judgment  on  the  conclusion  of  such  examination.    Settle  order  on  notice. 


Buckel  v.  Suss- 
{SwperUrr  Court  of  New  Yorlt  OUv,  Jury  Term.    Janaary,  1893.) 

HCBEAND  AND  WlFE— ACTION  FOR  ENTIOINO  A'WAT  HuSBAND. 

Where  a  wife,  acting  on  the  advice  of  counsel,  leaves  ber  husband,  and  brings 
an  action  for  divorce,  which  results  in  an  agreement  for  separation  sanctioned  by 
tlie  court,  the  wife  cannot  maiutain  an  action  for  the  enticing  a  way  of  her  husband 
while  she  was  living  and  cohabiting  with  him  as  his  wife. 

Action  by  Elizabeth  Buckel  against  Anna  Suss  for  enticing  away  plain- 
tiff's husband.    Judgment  for  defendant.     Motion  for  new  trial.    Denied. 

Plaintiff  alleges  that  the  acts  complained  of  took  place  while  she  and  bar 
nusband  were  living  and  cohabiting  as  man  and  wife. 

A.  Steekler,  for  the  motion.     Guggenhnmer  &  Untermyer,  opposed. 

MoAdah,  J.  The  plaintiff  is  concluded  by  the  nature  of  her  action  as  set 
forth  in  the  complaint,  which  is  for  "enticing  away  tlie  plaintiff's  husband," 
and  the  form  of  complaint  used  is  that  found  in  1  Abb.  Eurms,  p.  504,  No. 
608.  It  Is  not  for  "crim.  eon."  in  which  the  words  "debauched  and  carnally 
knew"  are  necessary  allegations.  McCall,  Forms,  (3d  £d.)  p.  270,  Ko.  435; 
1  Abb.  Forms,  p.  504,  No.  609.  So  considered,  the  plaintiff  is  without  a 
cause  of  action,  for,  according  to  her  own  testlmoney,  she  cohabited  with  her 
husband,  until,  by  the  advice  of  her  counsel,  she  left  liis  home,  hired  rooms  in 
another  bouse,  and  brought  an  action  in  the  supreme  court  for  a  limited  di* 
vorce,  which  resulted,  in  July,  1888,  in  an  agreement  for  separation,  by  and 
with  the  sanction  of  the  court,  whereby  her  husband  agreed  to  pay  her  ali- 
mony at  the  rate  of  »1,000  per  year,  payable  monthly.  While  the  wife's  right 
to  maintain  an  action  fur  enticing  away  the  husband  is  now  affirmatively  es- 
tablished in  this  state,  {Bennett  t.  Bennett,  116  N.  Y.  584,  23  N.  E.  Bep. 
17.)  the  enticing  must  be  clearly  proved.  An  action  for  harboring  a  husband 
or  wife  is  ma'ntainable  without  the  element  of  "erim.  eon.,"  (2  Hil.  Torts, 
4th  Ed.,  510,)  but  the  harboring  means  something  more  than  receiving  a  visit 
or  casually  entertaining  a  guest;  it  means  some  act  or  influence  by  which  the 
husband  or  wife  is  induced  to  remain  away  from  home,  or  encouraged  in 
some  manner  to  desert  the  companionship  of  his  or  her  life  partuer.  Warner 
V.  Miller,  17  Abb.  N.  C.  224.  There  was  no  enticing  away  of  tlie  plaintiff's 
husband,  but  a  voluntary  departure  from  him  by  the  plaintiff,  followed  by  the 
agreement  for  separation,  "by  judicial  sanction,"  in  July,  1888,  the  conse- 
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quence  of  which  is  to  discharge  the  defendant  from  all  liability  for  harboring 
the  plaintiff's  husband,  if  her  conduct  rises  to  tlie  gravity  of  such  an  offense. 
Tliis  results  from  the  nature  of  the  damages  recoverable,  and  the  effect  of  a 
legal  separation  upon  marital  rights.  The  damages  recoverable  are  for  the 
loss  of  the  "society,  comfort,  and  assistance"  of  the  husband  or  wife.  Selw. 
N.  P.  6;  Bigelow,  Torts,  153;  Bennett  v.  Bennett,  supra.  Wliere  the  wife 
sues,  she  must  rely  upon  the  loss  of  coimortium  or  conjugal  society  of  the  hus- 
band, (Id.,)  and  these  things  are  renounced  by  a  legal  separation,  (Beeves, 
Doin.  Bel.,  £d.  1867,  p.  175,)  for,  while  united  in  form,  tlie  parties  are  di> 
vided  in  fact;  "they  are  thrown  upon  society  in  the  undefined  and  dangerous 
character  of  a  wife  without  a  husband  and  a  husband  withouta  wife,"  {Beans 
V.  Evans,  1  Hagg.  Ecc.  36,  37.)  The  spirit  of  tlie  marriage  contract,  all 
thiit  dignifies  and  ennobles  it.  is  gone;  the  letter  alone  remains.  For  the  rea- 
sons stated,  Toluntary  contracts  for  separation  have  in  many  cases  been  held 
illegal,  unless  entered  into  after  actual  separation,  and  made  through  the  in- 
tervention of  a  trustee,  or  by  sanction  of  the  court.  A  deed  of  separation, 
executed  in  contemplation  of  and  as  an  inducement  to  a  future  separa- 
tion, is  void.  Florentine  v.  Wilson,  Hill  &  D.  303.  This  is  because  the  law 
does  not  encourage  husbands  and  wives  to  separate.  Although  a  contract 
for  future  separation  is  void,  it  is  valid  if  made  after  separation.  Qalusha  v. 
Qalusha.  116  N.  Y.  635,  22  N.  E.  Bep.  1114:  Allen  v.  Affleok,  64  How.  Pr. 
380.  Judge  CoWEN,  in  People  v.  Meroein,  3  Hill,  410.  calls  these  articles  "a 
kind  of  divorce  wliich  the  courts  cannot  very  well,  at  this  day,  gainsay."  In 
other  words,  whenever  legal  ground  for  separation  exists,  the  parties  may 
agree  to  it  without  compelling  the  court  to  hear  the  grievance  and  award  a 
decree,  for  what  the  court  would  be  required  to  do  the  parties  may  tliemsel  ves 
do.  An  agreement  of  separation,  followed  by  an  immediate  actual  separa- 
tion, is  valid,  and  the  covenant  on  the  partof  tbehusl>and  to  pay  installments 
to  a  trustee  for  the  support  of  tlie  wife  and  their  children  is  enforceable  in  an 
action  by  the  trustee.  {Clark  v.  Fosdiok,  118  N.  Y.  7,  22  N.  £.  Bep.  1111,  and 
23  N.  £.  Bep.  136;)  and,  in  the  absence  of  a  provision  in  the  agreement  to  that 
effect,  tlie  act  of  the  wife  in  subsequently  obtaining  a  divorce,  no  alimony  be- 
ing awarded,  will  not  terminate  the  obligation  of  the  husband  to  pay  the  in- 
stallments, (Id.)  The  case  was  tried  on  the  theory  tliat  the  separation  be- 
tween the  plaintiff  and  defendant  was  by  decree  of  the  court.  It  appears  now 
that  it  was  effected  by  agreement,  under  sanction  of  tlie  court.  The  legal 
result  is,  in  either  case,  the  same,  and  the  circumstances  required  no  more 
than  passing  notice,  although  technically  the  plaintiff  is  bound  by  the  theory 
on  which  the  case  was  tried.  Prear  v.  Sweet,  118  N.  Y.  454,  23  N.  £.  Kep. 
910.  In  Weedon  v.  Timbrell,  5  Term  B.  357.  it  was  ruled  by  Lord  Kenyon 
that  actions  of  this  description,  being  founded  on  the  injury  which  the  bus- 
band  lias  sustained  In  tlie  deprivation  of  the  comfort,  society,  and  assistance 
of  his  wife,  (an  allegation  to  that  effect  being  always  Inserted  in  declarations 
of  this  kind  as  being  material  and  substantial,)  the  consequence  must  be  that 
when  the  husband  voluntarily  relinquishes  the  comfort,  society,  and  assist- 
ance of  his  wife,  by  consenting  to  a  separation  from  her,  be  can  suffer  uo  loss 
from  her  incontinency  while  such  separation  continues.  See  Bright,  Husb. 
&  W.  351;  Fry  v.  DresUer,  2  Yeates,  278;  Hop.  Husb.  &  W.  322;  Bartelot  v. 
Hawker,  Peake,  11;  Hodges  v.  Windham,  Id.  39;  4  Vin.  Abr.  173;  2  btarkie, 
£v.  698;  Shelf,  Mar.  ft  Div.  c.  6,  p.  608.  If  the  action  had  been  brought  for 
"crim.con.," — L  e.,  corrupting  the  mind  and  affection  of  the  plaintiff's  con- 
sort,— a  brief  review  of  rules  regulating  such  actions  and  the  authorities  in 
regard  thereto,  to  which  attention  has  been  called  by  the  plaintiff's  counsel, 
might  have  been  necessary;  but,  as  "crim.  con."  is  not  charged,  these  mat- 
ters, like  the  "dowers  that  bloom  in  the  spring,"  "have  nothing  to  do  with  the 
case,"  and  require  no  comment.  The  motion  for  a  new  trial  roust  be  d^ 
nied. 
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Bautu  V.  Datenfobt  et  al. 
{Supremt  Court,  Oenernl  Term,  First  Department    April  14, 1893.) 

1.  Costs  in  Phobate  Frocbbdikos— Presbntatiom  of  Claim. 

Id  an  action  agulost  executors  for  damages  to  plaintiff's  goods  occasioned  br  a 
leak  in  the  roof  of  a  building,  which  plaintiff  had  leased  from  the  grantor  of  de- 
fendants' testator,  it  appear^  that  a  former  action  for  the  same  oause  had  been 
Inonght  by  plaintiff  against  one  of  the  defendants  as  executor  of  the  original  lessor, 
and  was  dismissed  on  the  grouDd  that  the  wrong  person  was  sued.  The  same  at- 
torney appeared  for  defendants  in  both  actions,  and  the  nature  and  extent  of  the 
claim  were  developed  in  the  first  action,  and  knowledge  thereof  was  brought  to  de- 
fendants in  the  second  action,  on  whom  an  oral  demand  for  the  amount  bad  been 
made,  though  it  had  not  been  formally  presented  to  them.  Held,  Uiat  plaintilTi 
claim  was  presented  to  defendants,  within  the  meaning  of  Code  Civil  Proc.  (  18S6, 
which  provides  that  costs  may  be  allowed  against  an  executor  where  the  demand 
was  presented  and  waa  unreasonably  resisted  by  the  executor. 

S.  SAm— nKBBAB0NABI.S  RbSISTANCI. 

Where  a  claim  for  unliquidated  damages  against  an  estate  is  reduced  upon  a  trial 
from  $S,000  to  $300,  it  cannot  be  said  that  a  refusal  to  pay  the  original  amount  was 
an  unreasonable  resistance,  warranting  an  allowance  of  costs,  under  Code  Civil 
Proa  H  1885, 1836. 

Appeal"  from  special  term,  ITew  York  county. 

Action  by  Jacob  Bauth  against  William  B.  Davenport,  executor,  and 
Sophia  Cardwell,  executrix,  of  Samuel  Cardwelt,  Sr  ,  deceased,  to  recovei 
damages  for  injuries  to  property  occasioned  by  tlie  leaking  of  water  througli 
the  roof  of  premises  leased  by  Samuel  Cardwell.  Jr.,  to  plaintiff.  Samuel 
Cardwell,  Jr.,  was  the  owner  of  a  leaseliold  in  the  premises,  and  after  the  lease 
to  plaintiff  he  assigned  to  Samuel  Cardwell,  Sr.,  Iiis  father,  all  his  right,  title, 
and  interest  in  and  to  the  said  premises,  including  all  iiis  right,  title,  ami  in- 
terest in  the  lease  made  to  plaintiff.  Judgment  for  plaintiff.  From  an  order 
allowing  costs  to  the  plaintiff,  and  from  that  part  of  the  judgment  directing 
(he  recovery  of  costs,  defendants  appeal.     Reversed. 

For  order  granting  a  new  trial  on  exceptions  heard  at  general  term  In  the 
first  instance,  see  14  N.  Y.  Supp.  69. 

Argued  before  Yan  Brttnt,  P.  J.,  and  O'Brien  and  Inqrahau,  JJ. 

Charles  H.  Otis,  for  appellants.     Albert  /.  8ire,  for  respondent. 

O'Brien,  J.  Aa  shown  by  its  title,  this  is  an  action  against  executors, 
wliicb,  after  a  trial,  resulted  in  a  verdict  for  plaintiff,  for  which,  in  addition 
to  costs  and  an  allowance,  he  was  permitted  to  take  judgment.  From  so 
mucli  of  the  judgment  as  granted  costs  and  allowance  this  appeal  is  taken, 
and,  inasmuch  as  the  action  of  the  coart  was  based  on  a  stipulation  made  be- 
tween the  parties,  which  recites  the  facts,  it  is  necessary  to  set  foi  tli  the 
same  at  length.  This  stipulation  was  as  follows:  "On  or  about  the  13th  day 
of  March,  A.  D.  1889,  the  plaintiff  commenced  an  action  against  William  B. 
Davenport,  as  executor  of  the  last  will  and  testament  of  Samuel  Cardwell,  Jr., 
to  recover  damages  occasioned  by  the  rain  coming  upon  the  plaintiff's  prop- 
erty, as  described  in  the  complaint  in  this  action ;  that  the  said  action  was 
tried,  the  complaint  dismissed,  went  to  the  general  term,  and  a  new  trial  or- 
dered by  the  general  term ;  that  the  second  trial  came  on  in  Jane.  1891,  be- 
fore Hon.  Charles  H.  Truax  and  a  jury,  and  the  complaint  was  dismissed 
on  the  ground  that  the  wrong  party  liad  been  sued;  that  the  said  William  B. 
Davenport  and  trophia  Cardwell  are  executors  of  the  last  will  and  testament 
of  Samuel  Cardwell,  Sr.;  that  this  action  was  commenced  in  the  month  of 
July,  A.  D.  1891,  to  recover  the  sum  of  $3,000  for  the  same  damages  claimed 
in  the  prior  action  against  William  B.  Davenport,  as  executor  of  the  last  will 
and  testament  of  Samuel  Cardwell,  Jr.,  and  has  now  resulted  in  a  verdict  for 
the  plaintiff  for  the  sum  of  $300  damages;  that  no  claim  has  ever  been  pre- 
sented either  to  William  B.  Davenport,  aa  executor  of  the  hist  will  and  teeta- 
v.l8N.Y.8.no.9— 46 
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ment  of  Samuel  Cardwell,  Jr.,  or  to  William  B.  Davenport  and  Sopliia  Card- 
well,  executors  of  the  laat  will  and  testaaient  of  Samuel  Cardwell,  Sr.,  or  to 
either  of  them,  except  tliat  an  oral  demand  was  made,  and  in  so  far  as  a  pres- 
entation of  the  said  claim  was  involved  in  tlie  brinf(ing  of  the  actions  above 
recited;  that  the  defendants  in  this  action,  or  either  of  them,  have  never  of- 
fered or  refused  to  refer  the  claim  of  the  plaintiff,  as  prescribed  by  law." 

Sections  1835  and  1886  of  the  Code  prohibit  the  allowance  of  costs,  unless 
the  claim  against  the  estate  was  duly  presented,  or  the  payment  thereof  un- 
reasonably resisted,  or  the  defendant  refused  to  refer  as  prescribed  by  law ; 
either  of  which  conditions  existing,  the  court  may,  in  its  discretion,  aidjudi- 
cate  costs  in  favor  of  the  plaintiff.  Hophiru  v.  LoU,  (N.  Y.  App.)  19  K.  E. 
Uep.  273.  The  general  rule,  therefore,  is  that  costs  shall  not  be  awarded 
against  executors,  and  it  ia  only  iu  cases  where  one  of  the  conditions  has  beea 
fulfilled  by  the  plaintiff  that  the  court  has  power  to  award  costs.  The  stipu- 
lation shows,  as  well  as  the  conclusion  of  the  learned  trial  judge,  that  two  of 
the  three  conditions  essential  to  awarding  costs  were  wanting  in  this  case, 
namely,  the  presentation  of  plaintiff's  demand  to  the  executors,  or  the  re- 
fusal of  the  executors  to  refer  the  claim.  This  leaves  the  third,  which  was 
the  ground  upon  which  the  court  based  its  action,  namely,  that  it  appeared 
that  tlie  payment  of  the  claim  was  unreasonably  resisted  or  neglected  by  the 
defendant.  Tosustain  this  conclusion,  it  was  necessaiy  that  the  facts  should 
show,  not  only  that  the  claim  was  presented,  but  alsio  that  the  executors  un- 
reasonably resisted  or  neglected  its  payment.  When  we  consider  the  fact 
that  the  same  attorney  who  appears  here  also  appeared  in  the  former  action 
brought  against  the  executors  of  plaintiS's  original  lessor,  and  that  upon 
such  trial  the  nature,  character,  and  extent  of  the  claim  were  developed,  and 
knowledge  thereof  brought  to  these  defendants,  coupled  with  the  fact  that  the 
stipulation  itself  concedes  that  an  oral  demand  was  made,  these  together,  we 
think,  would  have  justified  the  conclusion  uf  the  learned  court  that  ihe  claim 
was  presented,  it  not  being  absolutely  essential  to  comply  with  this  condition 
that  a  formal  claim  should  have  been  presented.  Taking,  however,  the  char- 
acter of  tlieclaim  itself,  it  being  one  for  unliquidated  damages  for  injuries  to 
property,  caused  by  water  coming  through  a  roof,  and  the  fact  that  theclaim 
made  of  $3,000  was  reduced  by  the  recovery  bad  to  $300,  it  cannot  be  claimed 
that  a  failure  to  pay  the  original  amount  was  unreasonably  refused  or  neg- 
lected. It  is  to  be  regretted  that,  in  a  case  pi-esenting  the  facta  such  as  ap- 
peared in  this  action,  we  cannot  find  autliority  to  support  the  conclusion 
reached  by  the  learned  trial  judge;  for  after  considering  the  amount  of  time 
and  labor,  and  the  action  pnrsued  by  the  same  attorney  who  appears  here  for 
the  defendants,  and  who  appeared  in  the  former  trial  for  the  executors  of  de- 
cedent's assignor,  in  withholding  knowledge  of  the  real  owners  of  the  prop- 
erty, which  necessitated  the  severe  trials,  and  required  the  plaintiff,  with- 
out fault  on  his  part,  from  want  of  knowledge  as  to  the  r«il  party  in  in- 
terest, to  pay  costs  almost  equal  in  amount  to  the  recovery  here,  these  con- 
siderations, were  it  tlie  question  of  the  exercise  of  a  discretion  vested  in  a  judge, 
would  here  have  been  rightly  and  justly  exercised  in  granting  costs  and  al- 
lowance. We  have  been  referred  to  some  cases  wherein  it  wai  held  that 
some  slight  dltference  in  the  amount  claimed  and  the  amount  recovered  did 
not  prevent  the  granting  of  costs,  but  we  have  found  none  where,  as  here, 
the  action  was  one  to  recover  unliquidated  damages,  and  the  amount  was  re- 
duced from  $3,000  to  $300  as  the  result  of  resistance,  such  action  on  the 
part  of  the  executors  in  not  paying  the  claim  was  held  to  be  unreasonable. 
We  regard  the  law  as  well  settled  by  a  long  line  of  authorities  that,  when  a 
claim  against  the  estate  of  a  deceased  debtor  is  materially  reduced  upon  the 
trial,  the  resistance  made  by  the  executor  is  not  unreasonable.  Considering, 
therefore,  the  nature  of  the  claim  itself  and  the  material  reduction  obtained, 
we  are  of  opinion,  as  matter  of  law.  that  the  court  was  without  power  t» 
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award  costs  and  grant  the  allowance,  and  for  this  reason,  solely,  the  order  and 
80  much  of  the  judgment  appealed  from  should  be  reversed,  without  costs. 
All  concur. 


DTNN  0.  HUBTHBB. 
(Supreme  Court,  Oejural  Term,  First  Department,    April  14, 1899.) 
1.  ComnrrBB  or  Iksanb  Wwb— Powbrs— Rklbabe  o»  Uowsn. 

Code  Civil  Proo.  $8889,  providee  that  the  committee,  either  of  the  person  or  tlM 
property  of  a  lunatic,  is  subject  to  the  direction  and  control  of  the  court  by  which 
he  vras  appointed,  and  that  the  committee  cannot  alien,  mortgage,  or  otherwise  dis> 
pose  of  real  property,  except  to  lease  it  for  a  term  not  exceeding  five  years,  with- 
out special  direction  of  the  court ;  and  section  2821  provides  that  the  court  must  pro- 
serve  the  lunatic's  property  from  waste  and  destruction.  Section  2S48  authorizea 
the  court,  upon  application,  to  order  the  sale,  conve;^ance,  mortgage,  or  lease  of  his 
rQal  property,  or  a  term,  estate,  or  other  interest  in  real  property.  Held,  that 
neither  the  court  nor  the  committee  of  an  insane  vrife  bad  authority  to  execute  a 
deed  depriving  her  of  her  inchoate  right  of  dower. 
9.  Vendor  and  Vsndbb — ^RsrcsAi.  to  Accept  Deed — Dower  Riohtb  of  Insane  Witb. 
A  purchaser  of  land  from  the  husband  of  such  lunatic  was  justified  in  refusing  to 
accept  a  deed  by  the  husband  and  committee;  I  Kev.  St.  pt.  i,  tit.  8,  c.  t,  {  16,  pro- 
viding that  DO  deed  by  a  husband,  without  the  assent  of  his  wife,  evidenced  by  ner 
acknowledgment  thereof,  etc.,  shall  prejudice  her  right  to  dower,  or  predade  her 
from  the  recovery  thereof. 

Case  submitted  on  agreed  statement. 

Controversy  between  William  Dunn  and  George  H.  Hnether  submitted 
without  action.    Judgment  for  Huether. 

Argued  before  Van  Brunt,  P.  J.,  and  O'Brien  and  Ingrahah,  JJ. 

Sheehan,  Southtoorth  <6  Douras,  {B.  J.  Douras,  of  counsel.)  for  William 
Dunn.    Gold/ogle  &  Cohn,  for  George  H.  Huether. 

Inorahah.  J.  By  title  6,  art.  4.  c.  17,  Code,  g§  2320-2840,  inclualTe,  this 
court  is  given  the  custody  of  the  person  and  the  care  of  the  property  of  a 
person  incompetent  to  manage  himself  or  his  affairs  in  consequence  of  lunacy, 
idiocy,  or  habitual  drunkenness,  and  in  this  city  the  court  of  common  pleas  has 
concurrent  jurisdiction  with  this  court  as  to  the  custody  of  the  person  and 
the  care  of  the  property  of  such  persons.  The  power  of  the  court,  however, 
is  limited  by  the  provisions  of  this  title,  and  there  is  no  express  authority 
given  for  the  court,  or  the  committee  appointed  by  the  court,  to  dispose  of 
the  property  of  the  lunatic.  Section  2S39  provides  that  the  committee,  either 
of  the  person  or  the  property,  is  subject  to  the  direction  and  control  of  the 
court  by  which  he  was  appointed,  with  respect  to  the  executiou  of  his  duties: 
but  this  direction  and  control  cannot  be  construed  to  authorize  the  court  to 
direct  an  extinguishment  by  the  committee  of  the  inchoate  right  of  dower  of 
the  lunatia  There  is  no  express  provision  as  to  tlie  powers  of  the  committee 
when  appointed,  but  by  section  2321  the  court  must  preserve  the  lunatic's 
property  from  waste  and  destruction,  and  out  of  the  proceeds  must  provide 
for  the  payment  of  his  debts,  and  for  the  safekeeping  and  maintenance  and 
the  education,  when  required,  of  an  incompetent  person  and  his  family;  and 
section  2389  provides  that  the  committee  of  the  property  cannot  alien,  mort- 
gage, or  otherwise  dispose  of  real  property,  except  to  lease  it  for  a  term  not 
exceeding  five  years,  without  the  special  direction  of  the  court,  obtained  upon 
proceedings  taken  for  that  purpose,  as  prescribed  in  title  7  of  the  chapter.  I 
do  not  think  that  the  court  is  by  this  title  given  any  power  to  divest  a  lunatic 
of  her  inchoate  right  of  dower  in  her  husband's  property;  none  certainly  is 
expressly  given,  and  1  do  not  think  it  is  given  by  implication.  Section  2348 
provides  for  the  application  to  sell  tlie  real  property  of  the  lunatic,  and 
authority  is  there  given  to  the  court  to  order  the  sale,  conveyance,  mortg-age, 
or  lease  of  the  real  property,  or  a  term,  estate,  or  other  interest  in  real  prop- 
erty, belonging  to  the  incompetent  person.    It  has  been  held  in  the  case  of 
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Witthaiu  y.  Sehaek.  105  N.  Y.  336, 11  N.  E.  Bep.  649,  that  an  inchoate  right 
of  dower  is  not  an  interest  in  land  at  all,  but  is  a  contingent  claim, 
Hrtsing,  not  out  of  contracts,  but  as  an  institution  of  law,  constituting  a  mare 
chose  in  action.  incHpable  of  transfer  by  grant  or  conveyance,  but  susceptible 
only  during  its  inchoate  state  of  extinguishment,  and  such  extinguishment 
can  only  be  effected  by  the  act  of  the  wife  in  joining  with  her  husband  in  the 
execution  of  a  deed  of  land  by  force  of  the  statute.  By  section  16,  c.  1,  tit.  3, 
pt.  2, 1  Rev.  St.,  it  is  provided  tliat  "no  act,  deed,  or  conveyance  executed  or 
performed  by  the  hustond,  without  the  assent  of  his  wife,  evidenced  by  her 
acknowledgment  thereof  in  the  manner  required  by  law  to  pass  the  estates  of 
married  women,  *  *  *  shall  prejudice  the  riglit  of  his  wife  to  her  dower 
or  jointure,  or  preclude  her  from  the  recovery  thereof,  if  otherwise  entitled 
thereto."  1  think,  therefore,  that  as  this  court,  or  the  committee  appointed 
by  the  court,  is  not  directly  authorized  by  statute  to  execute  an  instrument 
by  which  this  inchoate  riglit  of  dower  shall  be  extinguished,  and  as  thh  pro- 
vision of  the  Code  auttiorizing  the  sale  of  the  lunatic's  property  does  nut  in- 
elude  an  inchoate  right  of  dower,  and  as  the  provisions  of  the  lievised 
Statutes  before  cited  provides  that  no  deed  of  the  husband,  without  the  assent 
of  the  wife,  shall  prejudice  the  right  of  the  wife  to  her  dower,  or  preclude 
her  from  the  enforcement  thereof,  the  act  of  the  committee  in  joining  with 
the  husband  in  executing  a  deed  of  the  property  in  which  tlie  wife  has  such  an 
inchoate  riglit  of  dower  would  not  extinguisli  such  right,  and  that  in  conse- 
quence thereof  the  deed  tendered  by  the  vendor  would  not  pass  a  title  in  the 
grantee  free  from  the  wife's  dower.  Huether  is  therefore  entitled  to  judg- 
ment for  the  recovery  of  $500,  with  interest  from  October  17, 1891,  togetiier 
with  the  sum  of  $180,  the  amount  agreed  upon  as  the  expenseafor  examining 
the  title,  and  judgment  should  be  ordered  accordingly. 

Van  Brunt,  P.  J.,  and  O'Bbibn,  J.  The  papers  submitted  do  not  con- 
form to  the  provision  of  the  statute,  in  that  no  statement  of  facts  is  agreed 
to,  and  the  submission  is  not  in  the  form  of  an  action;  but  as  the  questions 
have  been  examined,  and  we  concur  in  the  foregoing  opinion,  we  have  con- 
cluded 80  to  decide  the  question. 


In  re  Dufft's  Estatb. 

In  re  Eakqs. 

(auvreme  Court,  General  Term,  First  Department    April  14,  ISBS.) 

XzxGiTTOBs— Balb  ov  Rbaltt  TO  Pat  Dbbts. 

A  will  provided  that,  "after  my  lawful  debts  •  •  •  are  paid,  I  give,  devlae, 
and  bequeath  all  my  estate  to  my  executors,  hereinafter  named,  and  direct  them  to 
convert  the  same  into  money  as  soon  after  my  death  as  possible,  giving  and  grant- 
ing unto  my  said  executors  full  power  and  authority  to  dispose  of  the  same  at  pat>- 
lio  and  private  sale. "  Then  followed  provisions  directing  the  disposal  of  the  pro- 
ceeds by  the  executors.  HelA,  that  the  terms  of  the  wlU  uicluded  no  power  to  s^ 
for  debta,  nor  was  the  real  estate  charged  with  the  payment  of  l^em,  and,  the  power 
to  sell  conferred  on  the  executors  for  the  purposes  named  in  the  will  being  post- 
poned until  after  payment  of  testator's  debts,  an  application  to  the  surrogate,  mad* 
by  the  creditor  for  the  sale  of  the  realty,  was  properly  granted. 

Appeal  from  surrogate's  court,  New  York  county. 

Application  by  Ladislas  Karge,  as  a  creditor  of  Michael  J.  Duffy,  deceased, 
to  mortgage,  lease,  or  sell  the  real  property  of  decedent  for  the  payment  of 
his  debts.  From  an  order  of  the  surrogate  granting  the  application  the  exec- 
utors appeal.    Affirmed. 

The  will  of  decedent  is  as  follows:  "In  the  name  of  Qod,  amen.  I,  Mi- 
chael J.  Duffy,  of  the  city  of  New  York,  being  of  sound  and  disposing  mind 
and  memory,  and  considering  the  uncertainty  of  this  life,  do  make,  publish, 
and  declare  this  to  be  my  last  will  and  testament,  as  follows:    First.  After 
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my  lawful  debts  and  those  of  my  brother,  the  late  John  J.  Duffy,  D.  D.,  are 
paid,  I  give,  devise,  and  bequeath  all  my  estate  to  my  executors  hereinnfter 
named,  ftnd  direct  them  to  convert  the  same  into  money  as  suoii  after  my 
death  as  possible,  giving  and  granting  unto  my  said  executors  full  power  and 
MUtliority  to  sell  and  dispose  of  the  same  at  public  or  private  sale,  as  they  may 
deem  best;  and  out  of  the  proceeds  thereof  it  is  my  will,  and  I  hereby  direct, 
that  they  make  the  following  disposition,  to  wit:  (1)  That  they  invest  tlie 
sum  of  six  thousand  ($6,000)  dollars  in  first  bonds  and  mortgages  of  property 
in  the  city  of  New  York,  ami  pay  the  income  thereof  to  my  sister  Julia  Duffy. 
At  her  death  it  is  my  will  that  the  said  principal  sum  of  six  thousand  dollars 
shall  pass  to  and  become  part  of  my  residuary  estate.  (2)  That  they  invest 
the  sum  of  six  thousand  ($6,000)  dollars  in  first  bonds  and  mortgages  of  prop- 
erty in  the  city  of  New  York,  and  to  pay  the  income  thereof  to  my  sister  Alice 
McAtamany.  At  her  death  it  is  my  will  tliat  the  said  principal  sum  of  six 
thousand  dollars  shall  pass  to  and  become  part  of  my  residuary  estate.  (3) 
That  said  executors  pay  over  the  sum  of  six  thousand  ($6,000)  dollars  to  my 
sister  Eliza  McAtamany,  wife  of  John  McAtamany.  (4)  That  said  executors 
pay  over  to  Henry  A-  Brann,  counselor  at  law,  the  sum  of  two  thousand 
($2,000)  dollars.  This  bequest  is  made  because  of  the  fact  that  for  eight  years 
prior  to  the  death  of  my  beloved  brother  the  Rev.  John  J.  Duffy,  D.  D.,  he 
was  his  confidential  adviser,and  rendered  him  professional  services  for  which 
he  received  no  compensation.  I  recommend  my  sister  Eliza  McAtamany  to 
employ  said  Henry  A.  Brann  as  her  attorney.  (5)  That  said  executors  pay 
over  to  the  Rev.  Henry  A.  Brann,  D.  D.,  the  sum  of  two  thousand  five  iiun- 
dred  ($2,500)  dollars,  and  I  request  the  said  Bev.  Henry  A.  Brann,  D.  D.,  to  say 
masses  fur  the  repose  of  the  souls  of  my  father,  Constantine  Duffy,  my  mother, 
Bridget  Duffy,  my  brother  Patrick  Duffy,  my  sister  Bridget  Duffy,  and  ray 
brother  the  Rev.  John  J.  Duffy,  D.  D.,  and  myself.  (6)  All  the  rest,  residue, 
and  remainder  of  my  estate  I  direct  my  executors  to  pay  over  to  my  sister  Eliza 
McAtamany,  wife  uf  John  McAtamany.  My  said  sister  Eliza  knows  my  wishes 
in  respect  to  the  erection  of  a  suitable  memorial  to  the  memory  of  our  beloved 
brother  the  Uev.  Julin  J.  Duffy,  D.  D.,  and  I  have  fall  confidence  that  she 
will  so  far  respect  those  wishes  as  to  carry  out  the  same.  Second.  I  hereby 
make,  constitute,  and  appoint  my  sister  Eliza  McAtamany  the  executrix,  and 
John  B.  Johnson,  real-estate  broker,  of  the  city  of  New  York,  executor,  of 
this  my  last  will  and  testament.  Third.  I  liereby  revoke  all  former  wills  by 
me  mad&  Fourth.  I  hereby  direct  my  executors  to  continue  the  litigation 
in  which  Mary  McShane  is  plaintiff  and  myself  the  defendant.  That  litiga- 
tion I  conceive  to  be  a  wicked  attempt  to  defeat  the  express  purposes  and  di- 
rections of  my  dead  brother,  the  Rev.  John  J.  Duffy,  D.  D.,  and,  so  far  as  I 
can  control  the  matter,  I  intend  that  those  wishes  shall  prevail,  if  they  can 
be  made  to  by  continuing  the  pending  suit.  The  sole  conditions  upon  which 
I  am  willing  that  such  litigation  should  be  brought  to  an  end  are  fully  set 
forth  in  a  paper  signed  by  me  on  the  26th  of  January,  1891,  in  the  possession 
of  my  attorney,  L.  Earge,  of  239  Broadway,  New  York." 

Surrogate  Ransom  in  granting  the  application  to  sell  decedent's  real  estate 
for  the  payment  of  his  debt,  delivered  the  following  opinion:  "Decedent 
died  in  February,  1891,  leaving  a  will,  which  was  duly  admitted  to  probate, 
and  letters  testamentary  issued  to  John  B.  Johnson  and  Eliza  A.  McAtamany. 
The  personal  property  of  decedent  is  insufficient  to  pay  his  debts.  The  re- 
spondent executrix  opposes  the  application,  on  the  ground  that  the  will  wurked 
an  equitable  conversion  of  the  real  estate  as  of  the  time  of  decedent's  death, 
the  proceeds  of  which  can  be  applied  to  the  payment  of  his  debts.  The  pri- 
mary question  is  whether,  by  the  terms  of  thu  will,  the  debts  were  charged 
open  the  realty.  The  will  provides:  'First.  After  my  lawful  debts  and  those 
of  my  brother  *  *  *  are  paid,  I  give,  devise,  and  bequeath  all  my  estate  to 
my  executors,  hereinafter  named,  and  direct  them  to  convert  the  same  into 
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money  as  soon  after  my  death  as  possible,  giving  and  granting  onto  my  said 
ixecuturs  full  power  and  authority  to  sell  and  dispose  of  the  same  at  public 
nr  private  sale,  as  they  may  deem  best.  And  out  of  the  proceeds  thereof  it  is 
ray  will,  and  1  hereby  direct,  •  •  *.'  Then  follow  five  provisions 
directing  the  executors  to  dispose  of  the  proceeds  arising  from  the  sale  of  the 
real  estate.  The  provision  in  the  will  upon  which  the  claim  that  the  debts 
are  charged  upon  the  real  estate  is  based,  is,  'after  mj  lawful  debts 
*  *  *  are  paid.'  These  words,  in  themselves,  do  not  show  an  intention 
to  charge  the  realty  with  the  payment  thereof.  In  re  City  of  Kocheater,  110 
N  Y.  159,  17  N.  E.  Rep.  740;  Clift  v.  Moses,  116  N.  Y.  144,  22  N.  E.  Rep. 
893;  In  re  Bingham,  127  N.  Y.  296,  27  N.  E.  Bep.  1055.  The  case  of 
Greenland  v.  Waddell,  116  N.  Y.  234,  22  N.  E.  Rep.  367.  does  not  apply  to 
the  question  under  consideration.  That  case  does  not  pretend  to  dispose  of 
the  rights  of  creditors  to  maintain  proceedings  in  a  surrogate's  court  to  sell 
landsof  testator  for  payment  of  debts.  The  court  says  in  the  same  report  in 
the  case  of  Clift  v.  Moses,  supra,  (p:ige  155,  116  IT.  Y.,  and  page  395,  22  K. 
£.  Bep.,)  that  <  debts  and  legacies  stand  upon  a  different  basis,  and,  conse- 
quently, words  that  would  indicate  an  intention  to  charge  one  upon  real  es- 
tate might  not  convey  any  such  intention  as  to  the  other.'  The  second  point 
is  whether  the  will  worked  such  an  equitable  conversion,  so  that  at  the  time 
of  decedent's  death  there  was  no  realty  against  which  creditors  could  pro- 
ceed under  the  statute.  Sections  2749,  2750,  Code  Civil  Proc.  The  only  con- 
version that  could  be  worked  is  by  the  power  of  sale,  and  for  the  purpose 
only  of  applying  the  proceeds  to  the  setting  up  of  the  trusts  and  the  payment 
of  legacies,  and  not  for  general  purposes;  and  the  proceeds  could  not  be  ap- 
plied to  the  payment  of  debts,  but  only  to  the  purposes  specified  in  the  will. 
In  re  McComb,  117  K.  Y.  378,  22  N.  E.  Rep.  1070;  Sweeney  v.  Warren,  127 
N.  Y.  426,  28  N.  E.  Rep.  418.    Application  granted." 

Argued  before  Van  Brunt,  P.  J.,  and  O'Brien  and  Andrews,  JJ. 

Jiliss  &  ScTUey,  for  appellants.    F.  A.  Card,  for  respondent. 

Per  CT7RIAU.  Although  we  think  that  it  is  probable  that  the  right  to 
maintain  this  appeal  does  not  exist,  yet  in  view  of  the  conclusion  at  which 
we  have  arrived,  and  the  fact  that  it  involves  the  settlement  of  an  estate,  we 
have  concluded  to  pass  upon  the  merits.  In  determining  the  right  of  the 
surrogate  to  make  the  order  appealed  from,  resort  must  be  had  to  the  will  of 
Michael  Duffy,  for  the  purpose  of  ascertaining  whether  or  not  the  same  con- 
tains H  general  power  of  sale,  or  whether  the  real  estate  was  expressly 
charged  with  the  payment  of  debts,  or  whether  the  property  is  subject  to  a 
valid  power  of  sale  for  the  payment  of  debts.  If  such  power  existed  or  was 
given  to  the  executors,  then  resort  could  not  be  bad  to  a  proceeding  of  this 
kind  to  sell  the  real  estate  for  the  payment  of  debts.  We  think,  however, 
that  not  only  is  no  such  power  as  suggested  given  to  the  executors,  but  that, 
on  the  contrary,  the  right  of  the  executors  to  sell  for  any  purpose,  except 
those  specilied  in  the  will,  (which  does  not  include  a  right  to  sell  for  the  pur- 
pose of  paying  debts,)  is  expressly  excluded.  The  testator  liaving  limited 
the  executors'  power  to  sell  to  a  time  subsequent  to  the  happening  of  the 
event  of  the  payment  of  the  debts  of  himself  and  his  brother,  the  construc- 
tion sought  for  would  result  in  the  court  giving  a  power  of  sale  prior  to  the 
time  fixed  by  the  testator.  The  power  of  sale  is  not  a  mere  naked  power , 
but  the  whole  real  estate,  after  the  payment  of  these  debts,  is  devised  to  the 
executors  for  the  purpose  of  sale  and  distribution  among  the  legatees  men- 
tioned in  the  will.    The  order  should  be  alBrmed,  with  costs. 
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In  re  Board  of  Street  Ofrnino  &  Improvement  of  Citt  of  Nkw 

TORK.1 

In  re  Forest  Ave. 

{Swpreme  Court,  Oetural  Term,  Flrat  DepartmenlL    AprQ  14, 1893.) 

Opening  Stbbet—Assksshxnt. 

Under  Laws  1883,  c.  410,  g  970,  which  provides  that  In  caae  of  the  opening  of  any 
street  in  New  York  city,  "where  no  building  for  which  compensation  can  Uwfnlly 
be  made  shall  be  taken,  the  assesBment  district  shall  not  extend  beyond  the  canter 
line  of  the  block  adjacent  thereto, "  property  beyond  such  limit  is  only  assessable 
for  the  valne  of  the  traildlng,  when  one  is  taken. 

Appeal  fi-om  special  term,  New  York  county. 

Application  of  the  board  of  street  opening  and  improvempnt  of  the  city  of 
New  York,  on  behalf  of  the  mayor,  aldermen,  and  commonalty,  relative  to 
acquiring  title  to  Forest  avenue.  From  an  order  conflrming  the  report  of  the 
commissioners  of  estimates  and  assessments,  J.  Slater  appeals.    Beversed. 

Argued  before  Yak  Brttnt,  P.  J.,  and  O'Brien  and  Andrews.  JJ. 

John  C.  Shaw,  tot  appellants.  Wm.  H.  Clark,  {John  P.  Dunn,  of  ooun- 
sel.)  for  respondents. 

Per  CniiiAM.  By  section  970,  c.  410,  Laws  1882,  it  is  provided  that,  in 
case  of  the  opening  of  any  street  oravenne,  or  portions  of  any  street  or  avenue, 
in  said  city,  when  the  street  or  avenue,  or  portions  thereof,  sought  to  be 
opened  shall  liave  been  laid  down  and  shown  upon  any  general  map  or  plan 
made  and  filed  in  pursuance  with  any  law  of  the  state  of  New  York  relative 
to  the  mapping  or  planning  of  avenues  in  said  city,  where  no  buildings  for 
which  compensation  can  lawfully  be  made  shall  be  taken,  the  iissessment  dis- 
trict shall  not  extend  beyond  the  center  line  of  the  blocks  adjacent  thereto, 
nor  beyond  the  ends  of  tlie  street  or  avenue,  or  portions  thereof,  sought  to  be 
opened.  In  the  case  at  bar  it  appeared  that  the  total  awards  by  the  commis- 
sioners amoanted  to  the  sum  of  over  $10,000,  of  which  about  81,000  was  an 
award  made  for  a  building,  and  850  was  an  award  made  for  a  fence.  This 
amount  was  distributed  by  the  commissioners  over  all  the  property  within 
the  area  of  assessment;  84,776.65  was  assessed  upon  property  within  half  the 
block  of  the  improvement  upon  either  side;  and  the  balance,  85,883.49,  was 
assessed  upon  the  property  outside  the  half  of  the  blocks  on  either  side  of  the 
improvement.  This  ri^ht  to  extend  the  limit  of  assessment  was  claimed  by 
the  commissioners  because  there  was  an  award  made  for  a  building,  and  be- 
cause of  such  award  the  limitations  contained  in  the  said  section  970  of  the 
said  consolidation  act  do  not  apply.  In  other  words,  the  commissioners  luiv- 
ing  awarded  81,000  for  a  building,  they  levy  over»84,000  in  adilitlon  to  the 
cost  of  the  building  upon  property  which,-  if  the  building  had  not  existed, 
would  not  have  been  within  any  possible  limit  of  assessment.  We  think  this 
is  an  erroneous  construction  of  the  law.  The  legislature  provided  tliaC, 
where  no  buildings  for  which  compensation  could  lawfully  be  made  should  be 
taken,  the  assessment  district  should  not  extend  beyond  the  center  lineof  the 
blocks  adjacent  thereto,  nor  beyond  the  ends  of  tliestreet  or  avenue  or  por- 
tions thereof  songht  to  be  opened.  And  this  seems  to  us  to  have  been  a  dear 
legislative  restriction  upon  the  power  of  commissioners  to  levy  the  assess- 
ment for  the  improvement,  except  such  as  might  arise  from  the  taking  of 
buildings  beyond  the  limits  named;  and  it  was  only  when  buildingsfor  wliich 
compensation  could  lawfully  be  ma>le  should  be  taken  that  the  assessment 
district  was  permitted  to  be  extended;  and  it  was  clearly  the  intention  that 
it  was  only  for  the  purpose  of  making  compensation  for  those  buildings  that 
was  intended  to  be  the  limit  of  the  extended  assessment.  Even  if  tills  were 
not  the  necessary  construction  to  be  placed  upon  the  section  in  question,  the 

■Reargument  denied.    18  N.  Y.  Supp.  94U,  mem. 
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method  in  which  this  assessment  was  levied  was  so  manifestly  nnjnst  and  oat 
of  harmonj  with  the  system  upon  which  assessments  of  this  kind  should  be 
levied  that  the  report  of  the  commissioners  should  not  have  been  conBrmed 
upon  tRat  ground.  It  is  apparent  tliat  the  theory  upon  which  these  assess- 
ments are  levied  is  that  the  adjacent  property  shall  pay  for  the  land  taken  for 
the  improvement,  and  that,  when  buildings  are  taken,  then  the  area  of  assess- 
ment may  extend  beyond  that  limit,  so  as  not  to  make  the  burden  placed  upon 
the  land  adjacent  to  the  Improvement  too  great  or  excessive.  But  in  the  case 
at  bar.  under  the  pretext  of  making  an  award  for  a  building  of  tl.OCX),  the 
property  coming  legitimately  within  tlie  area  of  assessment  Is  relieved  of  the 
burden  to  the  extent  of  S4,000  out  of  a  total  asstftsment  of  )^9,000, — nearly 
one  half.  We  think,  therefore,  that  the  order  conflrming  tlie  assessn>ent 
should  be  reversed,  and  the  proceedings  remitted  to  the  commissiooen  tor 
revision  and  correction. 


BoBiNSON  «.  Nkw  York,  L.  E.  A  W.  B.  Go. 
(Supreme  Court,  Oeneral  Term,  Fint  Department,    April  11, 1893.) 

1.  Rbs  Amusicata— Ricord  ov  Forhsb  Actio:?— Issues  not  Dbctdbd. 

The  record  of  an  action  on  a  contract  showed  that,  by  tlfe  contract,  defendant 
was  to  pay  to  plaintiff  the  net  profits  of  a  certain  business,  and  that  two  defenaaa 
were  interposed :  CI)  That  tbei-ewasnotbingdue  under  the  .contract;  and  (2)  that 
the  contract  was  Invalid.  It  also  showed  tbat  the  referee  found  that  there  were 
no  profits,  and  tbat,  therefore,  nothing  was  due,  and  tbat  judfrment  was  entered, 
dismissing  tbe  complaint,  whlob  judgment  was  affirmed  by  the  supreme  court  and 
court  of  appeals,  ifeld,  that  the  record  showed  no  determination  of  the  question 
of  tbe  valloity  of  the  contract. 

2.  Opinioxs  of  Jcdoes— Adkisstbilitt  as  EvrDEircB. 

Where  such  record  was  introduced  in  a  subsequent  action  on  the  same  contract, 
tbe  opinions  of  the  judges  of  tbe  supreme  court  and  court  of  appeals,  delivered  at 
the  time  of  the  affirmance  of  tbe  juagnient  in  the  former  action,  were  iDadmissiUa 
to  show  tbat  such  afflrmanoe  was  an  adjudication  of  the  question  of  the  validly  of 
tbe  contract. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Charles  Kobinson  against  the  New  York,  Lake  Erie  &  Western 
Railroad  Company.  From  a  judgment  dismissing  the  complaint  on  tbe  mer- 
its, plaintiff  appeals.     lieversed. 

Argued  before  Van  Bbunt,  P.  J.,  and  O'Bbibn  and  Inobaham,  JJ. 

Henry  L.  Burnett  and  Edward  B.  Whitney,  for  appellant.  Shipman,  La- 
rocque  &  Choate,  {Joseph  Larocque,  of  counsel.)  for  respondent. 

Ingbahah,  J.  This  action  is  brought  upon  a  contract  made  between  tbe 
plaintiff  and  one  Hugh  J.  Jewelt,  as  receiver  of  the  Erie  Bailroad  Company, 
whereby  the  said  Jewett,  as  such  receiver,  agreed  to  pay  one  fifth  of  the  net 
profits  arising  from  the  business  to  be  carried  on  upon  certain  premises,  which 
plaintiff  had  agreed  to  assign  to  a  corporation  known  as  the  "National  Stock 
Yard  Company,"  and  in  which  corporation,  by  the  recitals  of  the  agreement, 
the  Erie  Bailroad  Company  had  become  largely  interested.  Tbedefendant,  for 
a  separate  defense  to  tbe  action,  alleged  in  its  answer  that,  prior  to  the  com- 
mencement of  this  action,  plaintiff  had  commenced  another  action  in  this 
court  against  said  Jewett,  as  receiver,  upon  the  same  alleged  contract,  to  re- 
cover under  the  contracts  for  the  net  profits  alleged  to  have  accrued  from 
September  1,  1877,  to  October  1,  1878;  that  judgment  had  been  entered 
in  that  action  in  favor  of  the  defendant,  and  that,  on  appeal  to  the  genenU 
term,  such  judgment  was  affirmed,  (47  Ilun,  635,)  and  that  such  judgment 
of  the  general  term  was  affirmed  by  the  court  of  appeals,  (116  N.  Y.  40,  22 
N.  Er  Rep.  224,)  and  that,  by  such  judgments  so  rendered  amd  entered,  there 
was  a  final  judicial  settlement  and  determination,  conclusive  upon  both  par- 
ties, of  the  issues  in  controversy;  that  one  of  such  issues  embraced  in  such 
final  settlement  and  determination  was  as  to  the  validity  of  said  contract; 
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and  that,  in  and  by  the  judgment  so  rendered  and  entered  by  this  court  and 
by  the  court  of  appeals,  it  was  adjudged  that  the  said  aUeged  contract,  upon 
which  this  action  is  based,  was  and  is  without  legal  consideration,  and  void, 
as  against  public  policy.  The  learned  referee  decided  upon  this  trial  tliat,  by 
the  said  judgment  in  tlte  prior  action  in  the  supreme  court  and  the  court  of 
appeals,  there  was  a  Hnal  judicial  settlement  and  determination,  conclusive 
upon  both  parties,  of  the  said  issue,  as  to  the  validity  of  the  said  contract, 
which  was  determined  by  the  said  judgment  to  be  void  and  invalid  for  want 
of  legal  consideration,  and,  as  a  conclusion  of  law,  that  the  said  judj^ments  so 
rendered  in  the  said  actions  between  the  plaintiff  and  the  said  Jewett,  as  re- 
ceiver, are  conclusive  upon  both  parties  and  their  privies  as  to  the  issues 
raised  in  said  action,  and  determined  by  the  judgments  therein,  and  that 
there  should  be  judgment  in  this  action  for  the  dismissal  of  the  complaint  on 
the  merits,  with  costs. 

If  this  allegation  in  the  answer,  and  this  finding  of  fact  of  the  referee,  are 
sustained  by  the  evidence,  the  legal  conclusion  is  right,  and  must  be  affirmed. 
The  sole  question  for  us  to  determine,  therefore,  is  whether  there  is  any 
evidence  in  this  action  that  the  issue  as  to  the  validity  of  the  contract  sued  on 
was  presented  to  the  court  in  the  former  action,  and  was  there  determined  by 
the  judgment  either  of  this  court  or  the  court  of  appeals.  The  judgment  roll 
entered  in  the  former  action  was  offered  in  evidence  before  the  referee. 
From  it,  it  appears  that  two  defenses  were  interposed  in  that  action:  FirtU 
that  there  were  no  net  profits,  and  nothing,  therefore,  due  under  the  con- 
tract; and,  second,  that  the  contract  was  invalid  for  want  of  legal  considera- 
tion. The  issues  in  that  action  were  referred  to  a  referee,  who  Qled  his  report^ 
whereby  he  found  as  a  fact  that  no  profits  were  made  from  the  business  car- 
ried on  at  such  premises,  or  from  their  use  and  occupancy,  and  as  matter  of 
law  that  the  defendant  was  not  indebted  to  the  plaintiff  in  the  sums  mentioned 
in  the  complaint,  or  any  part  thereof,  and  that  the  defendant  is  entitled  to 
judgment  that  the  complaint  be  dismissed  on  the  merits,  with  costs;  and, 
upon  such  report,  Judgment  was  entered  that  the  complaint  be  dismissed 
upon  the  merits.  There  was  also  introduced  in  evidence  a  notice  of  appeal 
to  this  court  by  the  plaintiff  from  such  judgment,  and  the  judgment  of  this 
court  adjudging  that  the  said  judgment  appealed  from  was  in  all  things  af- 
firmed, and  also  a  notice  of  appeal  trom  such  judgment  of  tliis  court  to  the 
court  of  appeals,  and  the  remittitur  from  the  court  of  appeals,  in  all  things 
affirming  tiie  said  judgment  of  this  court,  and  the  order  of  this  court  making 
the  judgment  of  tlie  court  of  appeals  the  judgment  of  this  court.  This  rec- 
ord, standing  by  itself,  would  show  that  the  judgment  entered  upon  the  re- 
port of  the  referee,  and  its  affirmance  by  this  court  and  by  the  court  of  ap- 
peals, was  an  adjudication  that  there  were  no  profits  made  from  the  business 
carried  on  on  the  premises  described  in  the  contract,  and  that  there  had  been 
no  determination  of  the  issue  raised  as  to  the  validity  of  the  contract. 

There  appears,  however,  in  the  case,  as  introduced  in  evidence  by  the  de- 
fendant under  the  objection  and  exception  of  the  plaintiff,  an  opinion  of  the- 
general  term  of  this  court,  and  also  an  opinion  of  the  court  of  appeals;  and 
the  only  evidence  to  sustain  the  finding  of  the  referee  that  the  judgment  of 
the  general  term  and  of  the  court  of  appeals  was  an  adjudication  that  the  said 
contract  was  void  is  what  is  claimed  to  be  found  in  these  opinions.  We  have- 
now  to  deteimine  wliether  such  opinions  of  tlie  appellate  court,  affirming  a 
Judgment  of  a  court  below,  which  disposes  of  but  one  issue  in  Uie  case,  is 
competent  evidence  to  prove  that  such  judgments  of  afllrmance  were  adjudi- 
cations of  other  issues  in  the  case,  not  passed  upon  by  the  trial  court,  and 
where  the  judgment  record  on  the  appeal  contained  no  adjudication  except 
that  the  judgment  be  affirmed.  In  considering  this  question  the  distinction 
between  the  effect  of  tlie  judgment  as  a  bar  or  estoppel  against  the  prosecu- 
tion of  a  second  action  against  the  same  claim  or  demand,  and  its  effect  as  an  es- 
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toppel  in  another  action  between  the  same  parties  upon  a  different  cause  of 
action,  sliouid  not  be  lost  sight  of.  "In  the  former  case  the  judgment.  If 
rendered  upon  the  merits,  constitutes  an  absolute  t>ar  to  a  subsequent  action. 
*  *  «>  Jint  where  the  second  action  between  the  same  parties  is  upon  a 
different  claim  or  demand,  the  judgment  in  the  prior  action  operates  as  an  es- 
toppel only  as  to  those  matters  in  issue  or  points  controverted,  upon  tlie  de- 
termination of  which  the  finding  or  verdict  was  'rendered.  In  all  cases, 
therefore,  where  it  is  sought  to  apply  the  estoppel  of  a  judgment  rendered 
upon  one  cause  of  action  to  matters  arising  in  a  suit  upon  a  different  cause  of 
action,  the  inquiry  must  always  be  as  to  the  point  or  question  actually  liti- 
gated and  determined  in  the  original  action,  not  what  might  have  been  thus 
litigated  and  determined.  Only  upon  such  matters  is  the  judgment  condu- 
sive  in  another  action."  Cromwell  v.  County  of  Bae,  94  U.  S.  352.  And 
see  Lewis  v.  Pier  Co.,  125  N.  Y.  348,  26  N.  E.  liep.  301,  where  Peukbam,  J., 
says:  "In  such  case,  where  the  judgment  may  have  proceeded  upon  either  or 
any  or  two  or  more  distinct  facts,  the  party  desiring  to  avail  himself  of  the 
judgment  as  conclusive  evidence  upon  some  particular  fact  must  show  affirm- 
atively that  it  went  upon  that  fact,  or  else  the  question  is  open  for  a  new 
contention."  In  Bell  v.  Merrtfleld,  109  N.  Y.  212.  16  N.  E.  Uep.  55,  it  was 
said:  "8o,  in  order  to  obtain  the  benefit  of  the  prior  adjudication  of  a  fact,  it 
is  entirely  reasonable  to  exact  from  the  party  asking  its  benelit  clear  proof 
that  such  adjudication  has  been  made."  In  other  words,  the  burden  of  proof 
in  this  case  is  upon  defendant  to  show  that  the  adjudication  in  the  prior  ac- 
tion was  an  adjudication  that  the  contract  sued  on  in  this  action  was  invalid, 
and  not  binding  upon  tliis  defendant.  The  judgment  in  the  prior  action 
that  was  appealed  from,  dismissing  the  complaint,  might  have  been  upon 
either  of  the  several  defenses  set  up  in  the  answer.  The  record  shows  that 
that  judgment  was  entered  upon  the  report  of  the  referee,  who  found  that 
nothing  was  due  under  the  contract.  The  record  itself,  therefore,  shows  that 
the  judgment  entered  upon  the  report  of  the  referee  did  not  determine  that 
the  contract  was  invalid.  The  record  thns  showed  that  that  judgment  was 
in  all  things  affirmed  by  the  general  term  and  by  the  court  of  appeals. 

Is  it  competent  to  introduce  evidence  of  the  declarations  of  the  judges  who 
affirmed  that  judgment,  either  verbal  or  written,  or  by  their  written  opinions, 
or  by  their  oral  testimony,  to  show  tliat  the  question  determined  was  differ- 
ent from  that  in  the  record?  I  thinlc  not.  The  rule  that  allows  oral  testi- 
mony to  be  given  as  lo  what  questions  were  actually  determined  upon  the 
trial  of  the  action  has  always  l}een  restricted,  so  far  as  I  have  been  able  to 
discover, — with  oAe  or  two  exceptions,  which  will  be  hereafter  mentioned, — 
to  what  actually  happened  upon  the  trial  of  the  action,  and  to  the  questions 
submitted  for  determination;  and  such  evidence  has  always  been  limited  to 
facts  that  are  not  inconsistent  with  the  record,  and  do  not  impugn  its  verity. 
Thus,  in  Gardner  v.  Buokbee.S  Covf.  127,  the  court,  in  stating  the  ground 
upon  which  such  evidence  is  admitted,  says:  "It  is  true  that  the  record  merely 
proves  the  pleadings,  and  that  judgment  was  rendered  for  the  defendant. 
Without  proof,  it  would  not  malie  out  the  defense.  The  record  shows  tliat 
it  was  competent  on  the  trial  to  establish  the  fraud  of  the  plaintiff.  Whether 
fraud  was  made  out,  and  whether  that  was  the  point  upon  wiiich  the  decis- 
ion was  founded,  must  necessarily  be  proven  by  evidence  extrinsic  of  the 
record.  To  do  so  is  not  inconsistent  with  the  record,  nor  does  it  impugn  its 
verity."  So  in  tlie  case  of  Wood  v.  Jackson,  8  Wend.  17,  the  evidence  ad- 
mitted was,  what  question  was  submitted  to  the  jury  on  the  trial?  But  such 
evidence  has  never  been  received  to  contradict  the  record,  or  whicli  is  incon- 
sistent with  it;  and  I  think  it  clear  tliat  the  effect  of  these  opinions  as  evi- 
dence, if  they  were  admissible  at  all,  was  to  contradict  the  record, — that  is, 
that  the  judgment  atfiruiing  the  judgment  dismissing  the  complaint  because 
of  the  failure  to  prove  anything  due  under  the  coutract  was  an  adjudication 
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that  the  contract  sued  on  whs  vuid.  Had  the  referee  in  this  case  written  an 
opinion  in  which  he  stated  that  he  dismissed  the  complaint  because  the  con- 
tract was  void,  and  then  Rled  the  decision  in  question,  would  that  opinion 
have  been  admitted  to  show  that  the  question  that  was  determined  was  not 
the  question  stated  in  his  report,  but  was  the  question  which  the  report  did 
not  determine?  Clearly  not;  and  upon  what  principle,  therefore,  can  the 
opinion  of  the  appellate-  court,  which  in  all  respects  affirms  his  judgment,  be 
competent  proof  that  their  judgment  is  not  an  affirmance  of  the  judgment  en- 
tered on  the  decision  of  the  referee,  but  an  adjudication  of  an  entirely  ilifler- 
ent  issue?  If  the  defendant  liad  desired  to  have  this  jud^^ment  entered  as  an 
adjudication  as  to  the  validity  of  the  contract,  it  should  have  applied  to  the 
appellate  conrt  to  have  inserted  in  its  judgment  of  alBrmance  an  adjudication 
as  to  the  validity  of  the  contract;  but,  such  adjudication  not  appearing  in  the 
judgment  of  affirmance,  it  must  be  deemed  to  have  affirmed  the  judgment  that 
was  given  by  the  referee.  But  assuming  that  the  defendant  could  prove  by 
competent  evidence  that  the  appellate  courts,  in  affirming  this  judgment,  adju- 
dicated that  this  contract  whs  void,  I  do  not  thinic  the  opinions  of  the  courts, 
containing  the  reasons  for  their  judicial  action,  are  competent  evidence  of 
what  was  so  adjudicated.  The  opinions  are  no  part  of  the  record;  and  that 
on  an  appeal  from  an  order  or  judgment  the  appellate  court  cannot  look  into 
the  opinion  to  ascertain  the  grounds  upon  which  the  court  below  proceeded, 
is  settled  by  many  cases,  and  is  almost  a  universal  rule.  See  Direct  U.  8.  Cable 
Co.  v.  Dominion  Tel.  Co.,  84  N.  Y.  156;  Hewlett  v.  Wood,  67  N.  Y.  394. 
The  opinion,  being  no  part  of  the  record,  must  be  considered  as  nothing  but 
the  reasons  of  the  judge  or  court  for  their  judgment,  and  could  certninly  have 
no  greater  weight  than  the  testimony  of  the  judge  who  wrote  the  opinion  as 
to  his  reasons  for  his  judgment.  It  is  settled  that  it  would  not  have  been 
oompetent  to  call  a  judge  or  juror  who  decided  a  case  as  a  witness  to  state  the 
reason  of  his  decision,  or  what  was  decided.  Thus,  in  Agan  v.  Hej/,  80 
Hun,  594,  the  conrt  say,  in  speaking  of  oral  testimony  to  l>e  given  in  such  an 
action:  "But  such  evidence  should  be  limited  to  proving  what  occurred  upon 
the  trial,  the  proofs  which  were  given,  the  arguments  and  contentions  of  the 
respective  parties  as  to  the  facts  and  law  of  the  case.  I  am  of  the  opinion 
that  it  was  error  to  receive  the  statement  of  the  justice  himself,  as  a  witness, 
as  to  the  ground  upon  which  he  placed  his  decision  in  the  defendant's  favor. 
He  was  a  competent  witness  to  prove  all  that  occurred  before  him,  for  that 
nowise  contradicted  the  record  which  he  caused  to  be  made  and  entered  in 
his  docket.  The  question  whether  a  former  suit  is  a  bar  to  a  pending  one  is 
to  be  determined  as  a  legal  question  from  the  record  of  the  former  suit,  and 
the  proceedings  had  upon  the  trial.  Whether  the  rent  was  due  or  not  was 
a  question  of  fact,  and  it  was  not  competent  to  prove  by  the  justice  how  he 
determined  that  question.  The  mental  conclusions  reached  by  the  magis- 
trate on  the  law  or  facts  of  .a  case  tried  before  him  cannot  properly  be  given 
in  evidence.  If  his  conclusions  are  the  same  as  those  he  liad  inserted  in  tlie 
record,  then  there  was  no  necessity  of  proving  the  same.  If  they  are  in  con- 
tradiction of  the  same,  then  they  should  be  excluded  for  the  reason  that  they 
contradict  the  record."  In  the  case  of  iJanA:  v.  Clipper,  63  N.  Y.  618,  mem.,  it 
was  held  "that  the  record,  which  is  the  highest  evidence  of  what  the  court  de- 
cided, showed  clearly  that  the  point  was  adjudicated  the  other  way,  as  the 
judgment  Of  the  special  term  was  explicit,  and  this  was  affirmed ;  and  that 
this  court  is  bound  by  the  record,  even  if  the  opinion  contains  adverse  ex- 
pressions. If  there  was  a  mistake  in  the  judgment  entered,  the  remedy  was 
by  motion  to  correct."  The  same  question  was  presented  to  the  supreme 
court  of  the  United  States  in  the  case  of  Faeket  Co.  v.  Sickles,  5  Wall.  592. 
In  that  case  the  defendant  in  error  relied  upon  a  former  adjuUicutlon,  and  the 
jurors  who  determiiicd  the  question  in  the  former  action  were  called  to  tes- 
tify as  to  the  grounds  upon  which  they  found  their  verdict;  but  the  court  held 
that  the  record  of  the  former  trial,  together  with  the  extrinsic  proof,  faile«i  *» 
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show  that  the  contract  in  controversy  in  that  suit  was  necessarily  determined 
in  the  former  action,  and,  although  the  evidence  of  the  jurors  vas  received 
without  objection,  it  was  expressly  held  "that  the  secret  deliberations  of  the 
jury,  or  grounds  of  their  proceedings  while  engaged  in  making  up  their  ver- 
dict, are  not  competent  or  admissible  evidence  ot  the  issues  or  findings:  that 
the  evidence  should  be  conBoed  to  the  points  in  controversy  on  the  former 
trial,  and  the  testimony  given  by  the  parties,  and  to  the  questions  submitted 
to  the  jury  for  their  consideration;  and  then  the  record  furnishes  the  only 
proper  proof  of  the  verdict."  I  can  see  no  reason  why  the  written  opinion 
of  the  judges  of  the  appellate  court,  giving  their  reasons  for  a£Brining  the 
judgment,  does  not  come  within  this  rule.  The  case  of  Birckhead  v.  Brmon, 
5  Hill,  634,  appears  to  have  adopted  a  different  view;  but  no  authority  is 
cited  to  sustain  that  conclusion,  and  we  think  it  should  not  be  followed. 
The  question  here  presented  is  different  from  that  presented  ia  Esterbrooh 
V.  Savage,  21  Hun,  149;  for  there  the  appellate  court  reversed  the  judgment 
entered  on  the  trial  before  a  referee,  and  it  entered  a  judgment  dismissing 
the  complaint  in  the  action;  and  wliile  in  that  case  the  learned  justice  deliv- 
ering the  opinion  said  that  the  court  could  consider  the  opinions  upon  the 
question  as  to  what  was  really  decided,  as  on  the  record  there  was  no  adjudi- 
cation, he  holds  that,  considering  the  opinions,  there  was  no  adjudication. 
That  remark  was  necessary  to  the  decision  of  that  case.  It  does  not  appear 
that  the  opinion  of  the  appellate  court  was  introduced  in  evidence,  and  what  was 
decided  was  that,  considering  the  opinion,  it  did  not  appear  that  the  questions 
at  issue  were  res  adjudicata.  We  think  the  true  rule  is  that  stated  in  Paeh- 
et  Co.  V.  Sickles,  supra:  "It  the  record  on  the  former  trial  shows  that  the 
verdict  could  not  have  been  rendered  without  deciding  the  particular  matter, 
it  will  be  considered  as  having  settled  that  matter,  as  to  all  future  actions 
l)etween  the  parties;  and  further,  in  cases  where  the  record  itself  does  not 
show  that  the  matter  was  necessarily  and  directly  found  by  the  jury,  evidence 
aliunde,  consistent  with  the  record,  may  be  received  to  prove  the  fact;  but 
even  where  It  appears  from  the  extrinsic  evidence  that  the  matter  was  prop- 
erly within  the  issue  controverted  in  the  former  suit.  If  it  be  not  shown  that 
the  verdict  and  judgment  necessarily  involved  its  consideration  and  deter- 
mination, it  will  not  be  concluded."  That  the  evidence  aliunde  should  be 
conUued  to  the  points  in  controversy  on  the  former  trial,  to  the  testimony 
given  by  the  parties,  and  to  the  question  submitted  for  determination,  and 
that  unless  it  appears  from  such  evidence  and  the  record  that  the  questioa 
was  necessarily  determined  the  parties  are  not  concluded. 

We  think,  therefore,  that  there  was  no  evidence  before  the  r^eree  to  sus- 
tain his  finding  that  the  former  judgment  was  an  adjudication  that  the  con- 
tract sued  on  was  invalid,  and  that  the  judgment  must  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  appellant  to  abide  the  event. 

Yas  Brunt,  p.  J.,  concurs  in  result.    O'Bbibn,  J.,  concurs. 


RomxsoN  V.  Jewett. 
(Supreme  Court,  Oenerdl  Term,  First  Department.    April  14, 1898.) 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Charles  RobinBon  against  H.  J.  Jewett,  receiver  of  the  Brie  Rtflway  Com- 
pany. From  a  judgment  dismissing  the  complaint  on  the  merits,  plaintiff  appeals, 
keversed. 

Argued  before  Van  Brunt,  P.  J.,  and  O'Bribn  and  Ingrahajc,  JJ. 

Henry  L.  Burnett  and  Edward  B.  Whltneu,  for  appellant.  tSUpmon,  Xoroegue  A 
Choute,  (Joseph  Larocque,  of  counsel,)  for  respondent. 

Inobabam,  J.  The  questions  presented  in  this  cose  are  the  same  as  those  presented 
In  the  case  ot  Rnblnson  v.  Railroad  Co..  18  N.  Y.  Supp.  728,  (decided  herewith,)  and 
for  the  same  reasons  stated  in  the  opinioa  in  that  case  the  judgment  must  be  reversed, 
and  a  new  trial  ordered,  with  costs  to  appellant  to  abide  the  event.    All  ooncar. 
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Richards  «.  Day. 
(Supreme  Court,  Oenerai  Term,  Fifth  DepartmenL    March,  1893.) 

fAKOL  BVIDENCB  TO  CRAXOS  COKniTIOSS  0»  A  BOND. 

Where  a  bond  was  interposed  as  a  counterclaim,  and  the  reply  did  not  allege  that 
it  was  procured  by  fraud,  or  was  executed  under  a  mutual  mistake,  nor  seek  a 
reformation,  it  was  error  to  allow  plaintiff,  by  parol  evidence,  to  show  that  the 
bond  was  given  on  certain  condiUona,  not  expressed  therein. 

Appeal  from  circuit  court,  Monroe  county. 

Action  by  John  H.  Richards  against  Samuel  H.  Day.  executor  of  the  will 
of  Elizabeth  Davis,  deceased.  From  so  much  and  such  part  of  the  judgment 
«8  dismissed  the  counterclaim  of  defendant,  and  granted  Judgment  as  to  such 
counterclaim  in  favor  of  plaintiff,  defendant  appeals.    Reversed. 

Argued  before  Dwiqht,  P.  J.,  and  Maoomber  and  Lewis,  JJ. 

Casaitu  C.  Davy,  for  appellant.    George  F.  Teaman,  for  respondent. 

Lewis,  J.  The  plaintiff  in  his  complaint  alleged  that  Elizabeth  Davis,  de- 
ceased, became  indebted  to  him  in  the  sum  of  $260,  for  services  rendered  to 
her.  The  defendant  interposed  an  answer,  denying  the  indebtedness,  and  set- 
ting up  as  a  counterclaim  to  tlie  plaintiff's  cause  of  action  a  bond  executed  by 
the  plaintiff  and  his  wife,  Helen  J.  Richards,  to  the  deceased,  dated  the  22d 
<]ay  of  December,  1880,  conditioned  to  pay  to  the  deceased,  during  her  life- 
time, the  interest  annually  upon  the  sum  of  $3,500,  and  that  there  was  due 
and  unpaid  upon  the  said  bond  at  the  time  of  the  decease  of  the  said  Elizabeth 
Davis  the  sum  of  $701.63,  and  demanded  judgment  against  the  plaintiff  for 
that  sum,  with  interest.  The  plaintiff,  by  his  reply,  denied  the  execution  and 
delivery  of  the  bond,  and  alleged  that  it  had  been  fully  paid  and  discharged; 
and  for  a  third  defense  the  plaintiff  alleged  that  the  said  bond  was  signed  and 
delivered  to  derendant's  testatrix  by  plaintiff's  wife,  Helen  J.  Richards,  in 
consideration  of  an  agreement  between  them  that  the  testatrix  was  to  release 
said  Helen  J.  Richards  from  making  any  further  payments  on  said  bond  after 
the  death  of  the  testatrix,  whether  all  tlie  yearly  payments  of  interest  thereon 
had  been  paid  or  not.  The  defendant  produced  the  bond  at  the  trial,  and  gave 
evidence  tending  to  show  that  the  amount  claimed  in  his  answer  wasdueand 
unpaid  thereon.  The  plaintiff  was  allowed  to  give  parol  evidence,  under  the 
objection  of  the  defendantthat  the  evidence  was  immaterial,  incompetent,  and 
tending  to  vary  the  contract;  that  the  testatrix  gave  tu  each  of  her  children, 
including  the  wife  of  the  plaintiff,  $3,500  upon  condition  that  they  should 
each  give  to  the  deceased  a  bond  conditioned  to  pay  to  the  deceased  during  her 
lifetime,  annually,  the  Interest  upon  the  bond,  if  the  deceased  needed  the  in- 
terest for  her  support;  and  that.  In  case  at  the  time  of  the  death  of  the  de- 
ceased any  of  the  payments  should  not  have  been  made,  the  maker  of  the  bond 
should  not  be  liable  to  pay  the  same  after  her  decease;  that  the  parties  ap- 
peared before  a  justice  of  the  peace,  to  have  the  bond  prepared,  and  stated  to 
him  the  terms  of  the  contract,  and  requested  him  to  prepare  the  bond,  and, 
the  justice  not  being  able  then  to  prepare  it,  at  his  suggestion  the  plaintiff  and 
his  wife  signed  their  names  to  a  blank  bond,  the  justice^agreeing  to  till  it  out 
thereafter;  that  the  bond  set  out  in  the  defendant's  answer  was  prepsired  by 
the  justice,  and  delivered  to  the  deceased,  and  the  annual  payments  of  inter- 
est were  made  thereon  for  the  years  1881  to  18S6,  inclusive.  The  plaintiff's 
wife  died  in  1885,  and  the  plaintiff  made  the  payment  of  interest  upon  the 
bond  for  the  year  1886.  At  the  close  of  the  evidence  the  defendant's  counsel 
asked  the  court  to  direct  a  verdict  in  favor  of  the  defendant  for  the  amount 
due  on  the  bond.  Tlie  request  was  denied,  and  thereupon  the  plaintiff's  coun- 
sel asked  the  court  to  direct  a  nonsuit  in  reference  to  the  counterclaim  of  the 
defendant,  which  motion  was  granted,  and  the  defendant  excepted.  It  is  not 
claimed  in  the  plaintiff's  reply  that  the  bond  was  procured  by  fraud;  nor  is 
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there  any  allegation  that  it  was  executed  under  any  mutual  mistake  of  the 
parties.  It  waa  simply  alleged  that  it  was  signed  and  delivered  in  considera- 
tion of  an  oral  agreement  between  the  parties  that  the  testatrix  was  to  release 
the  maker,  Helen  J.  Richards,  from  malciu>;  any  further  payments  on  the  bond 
after  the  deatli  of  the  testatrix,  whether  all  the  yearly  payments  of  interest 
bad  been  made  thereon  or  not.  There  was  no  demand  for  a  reformation  of 
the  bond.  We  do  not  think,  under  the  state  of  the  pleadings,  ttiat  parol  eri- 
dence  was  admissible  to  contradict  the  bond.  If  it  did  not  express  the  true 
agreement,  tlie  plaintiff  should  have  interposed  a  reply  asking  for  its  refor- 
mation. The  testimony  introduced  to  show  that  the  bond  did  not  in  fact  ex- 
press the  agreement  is  not  very  satisfactory.  It  comes  from  a  son  of  the  de- 
ceased. He  testifies  as  to  conversations  in  the  presence  of  the  deceased  prior 
to  the  drawing  pf  the  t>ond.  It  appears  from  the  testimony  of  the  plaintiff 
that  he  made  a  payment  of  interest  upon  the  bond  in  the  year  1886,  making 
the  indorsement  thereon  himself,  and  that  when  lie  was  shown  the  bond  after 
the  death  of  the  deceased  he  made  no  objections  to  its  terms.  The  plaintiff 
called  as  a  witness  Chauncey  Brainard,  who  testttied  to  a  conversation  with  the 
deceased,  in  which  the  deceased  stated  that  she  had  given  her  money  to  her 
children,  and  that  they  were  to  pay  her  the  interest  during  her  lifetime; 
thereby  negativing  the  claim  of  the  plaintiff  that  the  payments  of  interest 
which  might  be  unpaid  at  the  death  of  the  obligee  were  nut  to  be  paid.  It 
was  error  in  the  trial  court  to  admit  the  evidence  to  contradict  the  conditions 
of  the  l>ond.  Defendant  established  his  counterclaim,  and  was  entitled  to  re- 
cover it  of  the  plaintiff.  So  much  of  the  judgment  as  is  appealed  troja  should 
be  reversed,  and  a  new  trial  granted,  with  costs  to  abide  the  event. 
All  concur. 


People  ex  ral.  Caxtffman  et  al.  9.  Tan  Buben  et  al. 
(Supreme  Court,  Oeneral  Term,  Fifth  Department.    March,  1S9S.) 

L  Ihtokomon — VioiATiOH— Power  or  Surbooatx. 

A  special  surrogate  has  no  power,  on  an  ex  parte  application,  to  vacate  an  ia- 
juactlon  granted  bya  countyjudge  in  an  action  brought  in  the  supreme  court;  and 
where  the  person  enloined  procures  tlie  special  surrogate  to  make  each  order,  and 
then  does  what  was  forbidden  by  the  injunction,  he  is  guUty  of  contempt. 

9.  Samk— AMODirr  ov  Tturt. 

Plaintiffs  attached  goods  which  bad  been  levied  on  under  an  execution,  and  pro- 
cured an  injunction  restraining  a  sale  under  the  exeontion,  on  the  ground  that  the 
judgment  on  which  it  was  issued  was  void.  The  (roods  in  question  were  suffloient 
to  pay  plaintiffs'  claim.  Held,  that  a  sale  in  disobedience  to  the  injunci^oa  wouM 
be  punfahed  by  a  fine  to  the  amount  of  plaintiffs'  claim,  as  plaintlils,  by  their  at- 
tachment, bad  acquired  rights  which  were  injuriously  affected  by  such  sale. 

Appeal  from  special  term,  Monroe  county. 

Proceeding  on  tlie  relation  of  Joseph  Cauffman  and  others  to  punish  John 
Van  Buren  and  Frank  Hopkins  for  contempt.  From  an  order  adjudging 
them  guilty  of  the  alleged  contempt  in  violating  an  injunction  order,  and 
thereby  defeating,  imp^ring,  impeding,  and  prejudicing  the  rights  of  tlie 
plaintiffs  in  the  action  of  Joseph  Canffman  and  others  against  Hiram  Klock 
and  others,  and  tl»t  the  loss  to  the  plaintiffs  thereby  was  $1,470.32,  and  fin- 
ing  the  defendants  that  amount,  and  directing  tlieir , imprisonment  untU  they 
should  pay  the  fine,  defendants  appeal.    AflBrmed. 

Argued  before  Dwioht,  P.  J.,  and  Macomber  and  Lewis,  JJ. 

M.  M.  Waters,  for  appellants.     William  F.  Cogswell,  for  respondents. 

Lewis,  J.  The  appellant  Hopkins,  as  attorney,  recovered  jadgments  in 
favor  of  the  First  National  Bank  of  Oswego,  and  in  favor  of  Messrs.  Mertens, 
Dissell,  and  others,  respectively,  against  Hiram  Klock  and  ISdgar  A.  Tiffany. 
Klock  &  Tiffany  were  merchants  owning  a  stock  of  goods  in  a  store  in  the 
city  of  Oswego,  X.  Y.    He  had,  as  such  attorney,  issued  executions  upon 
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thest)  judgments,  and  placed  them  in  the  hands  of  the  appellant  Van  Buren, 
who  wus  sheriff  of  the  county  of  Oswego,  and  Van  Buren  had  levied  the  exe- 
cutions  upon  the  stock  of  goods  of  Kluck  &  Tiffany.  The  respondents  were 
creditors  of  Klock  &  Tiffany  to  the  amount  of  $1,346.75,  with  some  interest, 
and  they  commenced  an  action  against  them  to  recover  their  demand,  and 
caused  an  attachment  to  be  issued  and  levied  upon  said  stock  of  goods.  Such 
levy,  however,  was  made  after  the  levy  under  said  executions.  The  plain- 
tiffs,  learning  of  the  levy  of  the  executions  mentioned,  and  claiming  that  the 
judgments  upon  which  they  were  issued  were  void,  obtained  an  injunction 
order  from  the  county  judge  of  Monroe  county,  in  an  action  in  the  supreme 
court,  restraining  Van  Buren,  as  the  sheriff  of  Oswego  county,  and  the  plain- 
tiffs in  the  judgments  upon  which  the  executions  had  been  issued,  their  at- 
torneys, etc.,  from  selling  or  in  any  manner  interfering  with  the  said  stock 
of  goods  by  virtue  of  the  executions,  until  tlie  further  order  of  the  court,  and 
staying  all  proceedings  on  the  part  of  the  plaintiffs  nndersaid  judgments  un- 
til  the  final  determination  of  the  action.  Copies  of  the  injunction  order  were 
daly  served  npon  the  appellants.  They,  however,  proceeded  in  disregard  of 
the  injunction  order,  and  caused  the  goods  to  be  sold  by  virtue  of  the  execu- 
tions. The  sale  was  to  Mr.  Hopkins  for  the  sum  of  S17,000;  that  being  about 
the  amount  necessary  to  satisfy  the  executions.  Before  proceeding  to  sell  the 
goods  under  the  executions,  the  appellant  Hopkins  procured  from  L.  W.  Ba- 
ker, special  surrogate  in  and  for  Oswego  county,  upon  an  ex  parte  applica- 
tion therefor,  an  order  purporting  to  vacate  and  set  aside  the  said  injunction 
order  granted  by  the  Monroe  county  judge.  These  proceedings  were  there- 
upon instituted  to  punish  the  appellants  for  disobedience  of  the  injunction  or- 
der, and  the  order  appealed  from  was  made,  imposing  a  fine  upon  them  for 
the  full  amount  of  the  claim  of  the  respondents,  amounting,  with  interest  and 
costs,  to  the  sum  of  $1,470.32.  We  ai^ree  with  the  conclusions  of  the  trial 
jusUce,  that  the  special  surrogate  of  Oswefio  county  had  no  jurisdiction  to 
make  the  order  he  did.  It  was  the  duty  of  the  defendants  to  obey  the  injunc- 
tion order  while  it  was  in  force.  If,  as  they  claim,  the  injunction  order  was 
improvidently  granted,  they  should  have  taken  proceedings  and  obtained  an 
order  vacating  it. 

It  is  contended  by  the  defendants'  counsel  that  the  evidence  presented  to 
the  trial  court  failed  to  establish  that  the  plaintiffs  sustained  any  damages  in 
consequence  of  the  violation  by  them  of  the  injunction  order,  and  insist  that 
the  sale  under  the  executions  did  not  change  or  affect  the  rights  of  the  plain- 
tiffs under  their  attachment.  The  plaintiffs  concededly  had  a  levy  upon  prop- 
erty of  sufficient  value  to  pay  their  debt.  The  defendants,  in  violation  of  the 
injunction  order,  sold  the  property  by  virtue  of  executions  whicli  had  been 
levied  upon  the  property  prior,  in  point  of  time,  to  the  levy  of  plaintiffs'  at- 
taciiraent.  Hopkins  thereby  obtained  a  prima  fatHe  title  to  the  property,  and 
apparently  destroyed  tlie  lien  of  plaintiffs'  attachment;  thereby  converting 
the  attached  property  to  his  own  use,  in  defiance  of  the  attachment.  The 
defendants'  contention  then  and  still  is  that  their  execution  was  a  lien  upton 
the  property  superior  to  the  plaintiffs'  attachment.  Had  they  thought  other- 
wise, they  could,  when  these  contempt  proceedings  were  commenced,  at  once 
have  taken  proceedings  to  render  nugatory  the  sale  made  in  violation  of  the 
injunction  order,  and  thereby  have  purged  themselves  of  their  contempt. 
Instead  of  taking  such  a  course,  they  contended  at  the  trial,  and  still  insist, 
that  their  proceedings  were  entirely  regular  and  legal.  The  plaintiffs  made  a 
prima  facie  case  against  the  defendants,  which  justified  the  making  of  the 
order  appealed  from.  The  defendants  having,  as  we  think,  failed  to  make 
out  a  defense,  the  order  appealed  from  should  be  affirmed,  with  costs. 

All  concur. 
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Peyseb  et  al.  «.  Mters  et  at. 
(SuprenM  Cotirt,  General  Term,  First  Department.    March  81, 1893.) 

1.  Pabtnbbship— Proof  of  Hbmbersbip. 

Defendants'  testator  agreed  to  receive  13  per  cent,  on  his  capital  inrested  in  a  part- 
nership in  lieu  of  profits.  On  dissolution  of  the  firm  by  limitation,  a  new  firm  was 
.  formed  under  the  same  name,  and  the  testator  loaned  the  capital  to  it  at  13  per  cent. 
Interest.  The  new  members  of  the  firm  testified  to  testator's  retirement,  but  were 
unable  to  fix  the  date ;  but  one  of  the  old  members  testified  positively  to  the  retire- 
ment before  the  formation  of  the  new  firm,  and  it  appeared  that  notice  of  the  re- 
tirement was  published  by  assent  of  the  parties.  -  Tbe  firm  at  the  time  was  pros- 
perous and  solvent.  Thereafter  an  account  was  opened  with  such  retiring  member 
as  a  private  account,  and  for  five  years  thereafter  various  small  sums  realized  from 
the  liquidation  of  the  old  firms  of  which  he  had  been  a  member  were  placed  to  his 
credit.  Letters  between  the  parties  clearly  showed  that  a  loan  was  intended,  and  the 
entries  in  the  books  of  the  new  firm  for  11  years  prior  to  Its  assignment  showed  the 
change  in  testator's  account.  The  account  of  another  retiring  member  was  kept  in 
the  borrowed  and  lent  book,  while  testator's  was  kept  in  the  private  ledger;  but  it 
appeared  that  the  amount  of  the  former's  credit  was  but  a  few  dollars,  and  that 
small  accounts  were  kept  In  such  book.  The  books  also  showed  private  acconnts 
for  the  continuing  partners,  but  they  had  also  stock  accounts,  which  testator  had 
not,  although  he  Dad  had  before  his  retirement.  Held,  that  the  evidence  suifi- 
olently  showed  that  defendants'  testator  was  a  creditor  of  the  new  firm,  and  not  a 
member  thereof. 

2.  Samb— Notice  of  Bbtibement. 

The  pnblicaUon  of  a  notice  of  retirement  of  a  member  thereof  from  a  firm  is  ad- 
missible in  evidence  to  prove  actual  retirement  therefrom. 

&  Sake — Statements  of  Hbmbers. 

For  the  purpose  of  determining  whether  a  member  of  a  partnership  retired  there- 
from at  a  certain  time,  or  became  a  member  of  a  new  firm,  the  dealings  of  the 
members  of  the  new  firm  with  one  another  and  the  public,  their  statements  to  each 
other  and  the  public,  whether  written  or  oral,  and  their  books,  are  all  competent 
evidence. 

4.  Same — Aoreembnt  to  Retisb. 

It  is  unnecessary  that  the  retirement  of  one  member  of  a  firm  should  be  formally 
agreed  to  by  the  others  when  the  partnership  has  expired  by  limitation. 

fi.  Samb — Liabilities  of  Nbw  Pabtker. 

An  employe  of  a  firm  was  admitted  to  membership  without  inquiry  on  Ids  part 
as  to  assets  or  liabilities.  No  new  capital  was  contributed,  except  that  the  stock 
In  trade,  book  accounts,  etc.,  of  the  old  firm  were  turned  over  to  it,  and  the  firm 
continued  to  do  business  without  notice  of  any  kind  of  Uie  admission  of  such  new 
member.  There  was  no  arrest  or  settlement  of  the  old  firm's  accounts,  and  an  in- 
debtedness of  the  old  firm  for  moneys  loaned  was  transferred  to  the  books  of  the 
new  firm.  The  new  member  knew  of  the  Indebtedness,  but  took  no  steps  to  ascer- 
tain the  amount  or  the  agreement  upon  which  it  arose.  Between  the  time  of  his  ad- 
mission and  a  general  assignment  thereafter  made  by  the  firm,  statements  of  the 
accounts  as  they  appeared  on  the  firm  books  were  set  to  the  executors  of  such  cred- 
itor, with  charges  for  merchandise  sold.  Such  member  united  in  a  general  as- 
signment made  by  the  firm,  preferring  such  claim,  and  made  no  defense  to  an  ac- 
tion against  the  firm  for  its  recovery.  Held,  tbat  the  assumption  of  the  indebted- 
ness was  a  part  of  the  agreement  by  which  such  new  member  was  admitted  to  the 
firm,  and  that  It  became  an  indebtedness  of  the  new  firm.  Mores  r.  Society,  10 
Wkly.  Dig.  347,  followed. 

t.  Same. 

In  such  a  case,  a  finding  that  neither  the  new  partner  nor  the  new  firm  entered 
into  any  agreement  with  the  defendants,  by  which  he  or  they  assumed  any  liability 
In  favor  of  the  defendants  and  against  any  prior  firm,  is  merely  a  finding  thai  there 
was  no  formal  agreement  to  assume  such  indebtedness,  when  to  construe  it  as 
meaning  there  was  no  implied  agreement  would  make  it  inconsistent  with'  other 
findings  and  with  the  decision  of  the  trial  court. 

7.  ASBIONMEST  FOR  BENEFIT  OF  CREDITORS — PrEFEREXOE — COMPOCXD  INTEREST. 

The  payment  and  receipt  in  good  faith  of  a  claim  preferred  by  a  general  assign- 
ment, which  includes  compound  interest,  computed  without  knowledge  of  its  il- 
legality, will  not  render  such  payment  and  receipt  fraudulent  as  to  creditors,  but 
such  payment  is  good  as  to  that  portion  which  is  exclusive  of  the  compound  in- 
terest. 

Appeal  from  special  term.  New  York  county. 

Action  by  Henry  M.  Peyser  and  others  against  Matthew  B.  Myers  and 
others,  executors  ot  John  K.  Myers,  deceased,  to  set  aside  an  assignment  mode 
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by  Halstead,  Haines  &  Go.  as  fraudalent,  and  that  jndgments  obtained  by 
pdaintiffs  should  be  paid  out  of  a  preference  in  such  assignment  to  defendants. 
From  a  judgment  dismissing  the  complaint  as  against  defendants,  plaintifFs 
appeal.    Affirmed. 

The  forty-third  finding  of  the  trial  court  was  as  follows:  "That  neither  the 
defendant  J.  Edward  Bentley,  nor  the  Arm  of  Halstead,  Haines  &  Co.,  which 
executed  the  said  general  Hssignment,  entered  into  any  agreement  with  the 
defendants,  the  executors  of  John  K.  Myers,  deceased,  by  which  he  or  they 
assumed  any  liability  in  favor  of  the  said  defendants  and  against  any  prior 
firm  Icnown  as  Halstead,  Haines  ft  Co." 

For  former  reports,  see  5  N.  Y.  Supp.  827;  9  N.  T.  Supp.  229. 

Argued  before  Van  Brunt,  P.  J.,  and  Barrett  and  Andrews,  JJ. 

John  J.  Adams  and  Chas.  E.  Hughes,  for  appellants. 

The  preference,  l)eing  flctitioua  in  part,  must  wholly  fail.  Stmontv.  Gold- 
bach.  (Sup.)  9  N.  Y.  Supp.  859;  Russell  v.  Winne,  37  N.  Y.  591;  Johnson 
Y.  Philips.  (Sup.)  2  N.  Y.  Supp.  432;  Talcott  v.  Hess,  81  Hun,  284,  citing 
Fiedler  v.  Day,  2  Sandf.  694,  and  Bank  v.  Webb.  36  Barb.  291. 

Stimson  it  Williams,  (  Wm.  Pierrepont  Williams,  of  counsel,)  for  respond- 
ents. 

Ain>BEW8,  J.  The  firm  of  Halstead,  Haines  &  Co.  made  a  general  assign- 
ment for  the  beneSt  of  creditors  on  July  12, 1884,  and  in  that  assignment  the 
defendants,  as  executors  of  John  K.  Myers,  deceased,  were  given  a  preference 
of  8102,872.  On  August  9th  of  the  same  year  said  defendants  recovered  a 
judgment  against  tlie  assignors  for  the  full  amount  of  such  preference,  and 
in  October,  1884,  said  sum  of  $102,872  was  paid  to  the  defendants  by  the  as- 
signee. The  present  action  was  commenced  in  the  summer  of  1888,  and 
the  relief  sought  was  that  such  assignment  should  be  set  aside,  upon  the 
ground  that  it  was  made  with  intent  to  hinder,  delay,  and  defraud  creditors, 
and  that  the  judgments  obtained  by  the  plaintiffs  against  said  assignors  should 
lie  paid  out  of  said  8102,872.  The  present  action  has  been  tried  twice.  Upon 
the  first  trial  it  was  decided  that  the  assignment  was  void,  but  the  complaint 
was  dismissed  as  to  the  defendant  executors.  Upon  appeal  to  the  general 
term,  the  decision  of  the  special  term  as  to  the  invalidity  of  the  assignment  was 
sustained,  but  it  was  held  that  said  preference  of  8102,872  included  compound 
interest,  and  upon  that  ground  only  the  judgment  was  reversed,  and  a  new 
trial  ordered.  9  N.  Y.  Supp.  229.  Upon  the  second  trial  it  was  conceded 
that  the  assignment  was  void,  and  the  court  found  that  the  amount  of  such 
compound  interest  was  820,223.  The  action  was  tried  at  the  same  time  with 
another  action,  brought  by  Milllken  and  others  against  the  same  defendants, 
but  which  had  been  commenced  before  this  action  was  brought.  The  plain- 
tiffs in  the  Milliken  action,  having  a  priority,  were  adjudged  to  be  entitled  to 
receive  such  sum  of  820,223,  and  judgment  was  entered  in  this  action  dis- 
missing the  complaint  as  against  the  defendant  executors,  and  from  that  judg- 
ment this  appeal  is  taken;  and  it  is  now  contended  that  the  claim  of  the  de- 
fendant executors,  which  was  satisfied  by  the  said  sum  of  8102,872,  was  not 
a  just  and  valid  one  as  against  bona  fide  creditors  for  the  following  reasons: 
First,  because,  if  it  existed  at  all,  it  was  due  by  an  insolvent  firm  to  one  of 
its  members,  or  his  estate,  and  should  therefore  be  postponed  to  the  claims  of 
outside  creditors;  seeond,  because  it  was  not  due  by  the  firm  which  assigned; 
third,  because  it  was  for  the  most  part  flctiiious. 

The  validity  of  the  reason  first  above  mentioned  depends  upon  the  deter- 
mination of  the  question  whether  John  K.  Myers,  Sr.,  deceased,  retired  from 
the  firm  of  Halstead,  Haines  &  Co.  on  December  81, 1872,  or  whether  he  con- 
tinued to  be  a  member  of  that  firm  until  the  time  of  his  death,  in  the  year 
1877.  The  contention  of  the  plaintiffs  is  that  said  Myers,  Sr.,  continued  to 
be  a  meml)er  of  said  firm  until  the  time  of  bis  death;  but  this  qucstiou  has 
v.l8K.v.8.no.9— 47 
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been  decided  adverselj  to  tbe  plaintifiCs,  twice  bjr  the  epecial  term  and  onoe  by 
the  general  term  of  this  court, — Peyner  v.  Myer&,  (Sup.)  9  N.  Y.  Supp.  229.; 
and,  after  a  very  careful  consideration  of  tbe  able  and  elaborate  brief  sub- 
mitted by  plaintiffs'  counsel,  we  have  reached  the  conclusion  that  such  deci- 
sions were  correct,  and  that  the  evidence  in  tbe  case  conclusively  proves  that 
said  lilyers,  Sr.,  retired  from  said  firm  on  tbe  Slat  of  Deceml)er,  1872.  Hal- 
stead,  Haines  &  Go.  was  tbe  firm  style  adopted  by  several  firms  which  suc- 
ceeded each  oilier  during  the  period  from  before  1860  down  to  1884,  when  tbe 
firm  last  succeeding  to  tlie  name  executed  the  assignment  in  question,  with 
the  intent,  as  the  defendants  admit,  to  binder,  delay,  and  defraud  creditors. 
Among  the  creditors  preferred  In  the  assigmnent  were  the  defendants,  who 
are  the  executors  of  John  K.  Myers,  Sr.,  who  died  in  September,  1877.  Said 
Myers,  Sr.,  was  in  his  lifetime  a  member  of  the  several  successive  firms  which 
were  distinguished  from  one  another  by  letters  of  the  alphabet.  At  the 
commencement  of  firm  "I, "said  Myers,  Sr..  having  accepted  the  presidency 
of  an  insurance  company,  and  wishing  to  give  less  time  io  the  affairs  <tf 
said  firm,  agreed  to  remain  a  partner  during  tbe  continuance  of  said  firm 
"I,"  during  the  years  1870, 1871,  and  1872,  and  .to  receive  in  lieu  of  profits  a 
fixed  interest  of  12  per  cent,  on  his  capital.  Said  firm  "1"  was  dissolved,  by 
limitation  of  time,  on  December  31,  1872,  and  the  contention  of  plaintiffs  is 
that  said  Myers  coutinued  to  be  a  member  of  firm  "K,"  which  commenced  on 
January  1,  1873.  i^  to  tlie  time  of  his  death  in  1877;  whereas  the  contention 
of  the  defendantis  is  tliat>on  December  31, 1872,  when  firm  "1"  was  dissolved, 
said  Myers  bad  an  adjustment  with  his  paictners  as  to  the  amount  of  his  capi- 
tal, and  did  not  become  a  member  of  tbe  new  firm  "K,"  but  made  a  loan  of 
tbe  whole  amount  of  his  capital,  as  so  adjud^d,  to  said  firm  ""EL"  at  12  per 
cent,  interest. 

Several  witnesses  who  were  called  on  behalf  of  the  defendants  upon  tbe 
last  trial  testified  that  said  Myers,  Sr.,  retired  from  said  firm  on  December  31, 
1872.  William  A.  Haines,  Jr.,  testifled  that  be  went  into  tbe  firm  in  Jan- 
uary, 1870,  and  that  Mr.  Myers  retired  two  or  three  years  afterwards.  He 
admitted  that  upon  the  first  trial  be  had  stated  that  he  did  not  linow  when 
Mr.  Myers  retired,  but  explained  that  he  supposed  he  was  being  asked  about 
an  exact  date.  He  also  said  that  he  had  always  known  that  Myers.  Sr.,  re- 
tired from  tbe  firm  within  two  or  three  years  from  tbe  time  be  went  in. — in 
1870.  John  K.  Myers,  Jr.,  testifled  that  be  knew  on  the  date  of  retirement 
that  bis  father  bad  retired.  On  the  first  trial  be  tratified  that*his  father  re- 
tired in  Uie  latter  part  of  1872,  though  he  could  not  fix  tbe  exact  date.  Tbe 
testimony  .given  by  these  witnesses  is  criticised  by  plaintiffs'  counsel  because 
of  its  alleged  want  of  precision  as  to  the  date  of  retirement,  and  because  of 
the  alleged  contradiction  between  the  testimony  gi^en  on  the  first  and  second 
trials.  It  appears,  however,  that  at  tbe  time  of  retirement  of  Myers.  Sr., 
his  son,  Myers,  Jr.,  and  Haines,  Jr.,  were  very  young  men,  who  had  put  no 
capital  into  tbe  firm,  had  no  voic>^  in  its  management,  wliose  share  of  the 
proSts  was  trifling,  who  acquiesced  in  whatever  was  done  by  their  seniors, 
and  who  were  admitted  to  the  partnership  merely  because  of  their  being  sons 
of  such  senior  members  of  the  firm.  Under  these  circumstances,  after  the 
lapse  of  20  years,  it  is  not  surprising  that  their  recollections  are  not  more 
precise  and  definite  as  to  the  time  of  the  retirement  of  Myers,  Sr.  The  al- 
leged contradictions  between  the  testimony  given  by  them,  respectively,  on 
the  first  and  second  trials  of  the  action,  are  not  of  a  serious  character,  and 
their  testimony,  taken  as  a  whole,  certainly  tends  strongly  to  establish  the  fact 
that  Myers,  Sr.,  never  became  a  member  of  the  firm  "K."  William  M.  Hal- 
stead,  another  member  of  the  firm,  was  also  examined  as  a  witness,  and  he 
testified  positively  and  unequivocally  that  Myers,  Sr.,  retired  on  December 
31,  1872.  His  testimony  is  also  criticised  by  plaintiffs'  counsel,  upon  the 
ground,  among  others,  that  on  the  first  trial  Mr.  Halstead  staled  that  inter- 
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est  was  paid  Myers,  Sr.,  until  1877,  under  tbe  agreement  or  arrangement 
made  in  1870:  but  we  think  it  is  clear  from  all  the  testimony  given  by  this 
witness  that  such  statement  related  to  the  amount  of  interest  only  which  waa 
paid,  and  not  to  the  legal  relations  under  which  said  payment  was  made. 
Plaintiffs'  counsel  also  criticises  the  testimony  given  by  Mr.  Halstead,  to  the 
effect  that  the  amount  of  Myers,  Sr.'s,  interest  in  the  firm  was  not  deflnitely 
settled  up  until  1877.  It  does  not  seem  to  us.  however,  that  such  criticism 
is  warranted,  because  It  appears  that  after  the  adjustment,  made  at  the  time 
of  the  retirement  of  Myers,  Sr.,  his  credit  was  increased  by  the  transfer  to 
his  account  of  small  amounts  of  proBts  realized  on  the  liquidation  of  old 
firms  that  had  gone  out  of  active  business  many  years  before.  John  Wilson, 
who  was  assistant  bookkeeper  of  Halstead,  Haines  &  Co.  prior  to  January  1, 
1878,  and  then  became  liead  bookkeeper,  testlRed  that  some  time  after  the 
formation  of  firm  "E, "  in  pursuance  of  instructions  of  one  or  more  members 
of  the  Hrm,  he  opened  for  Myers.  Sr.,  a  private  acooont,  as  distinguished 
from  the  stock  account. 

The  oral  testimony  given  by  the  above  witnesses  to  the  effect  that  Myers, 
Sr.,  never  becnme  a  member  of  firm  "K,"  is  confirmed  by  documentary  evi> 
dence.  On  January  1,  1873,  the  following  notice  was  published  in  the  New 
York  Times:  "Mr.  John  K.  Myers  retires  from  our  firm  this  date,  Decem- 
ber 31st,  1872.  Hai^tead.  Haines  &  Go."  Counsel  for  plaintiffs  contend 
that  this  notice  was  not  admissible  as  evidence;  that  it  was  published  with> 
out  authority  of  the  firm;  that  the  publication  was  obscurely  made,  and  was 
for  the  sole  purpose  of  shielding  Myers,  Sr.,  from  future  liabilities,  and  there- 
fore was  not  published  in  good  faith.  We  are  of  opinion  that  the  notice  waa 
properly  admitted  in  evidence.  The  objection  that  it  was  res  inter  altos  acta, 
and  not  competent  against  the  plaintiffs,  would  apply  with  equal  force  to. 
much  of  tbe  other  evidence  in  the  case,  including  that  on  which  the  plaintiffa 
rely  to  prove  that  Myers,  Sr.,  became  a  member  of  firm  "K."  For  the  pur- 
pose of  determining  whether  Myers,  Sr.,  retired  in  Deceml)er  81.  1872,  the 
dealings  of  the  members  of  tbe  old  firm  with  one  another  and  with  the  pnlv 
lic,  their  statements  to  each  other  and  to  the  public,  whether  written  or  oral, 
and  iheir  books,  were  all  competent  evidence;  and  we  think  that  no  error  was 
committed  in  the  admission  of  such  notice  as  evidence  upon  the  trial.  The 
objection  that  the  notice  was  not  published  by  authority  of  the  firm  is  un- 
founded, for  while  Mr.  Halstead,  after  a  lapse  of  20  years,  was  unable  to  re- 
member what  member  of  the  firm  sent  the  notice  to  tbe  newspaper  for  publi- 
cation, he  testified  positively  that  the  partners  assented  to  it.  The  sugges- 
tion that  the  publication  was  obscure  is  equally  unfounded.  Such  publica- 
tion was  made  in  one  of  the  leading  dailies,  and  it  is  Inconceivable  that  the 
firm  should  have  supposed  that  an  announcement,  made  in  this  manner, 
should  not  attract  the  attention  of  the  reading  public.  The  suggestion  that 
the  notice  was  given  in  order  to  shield  Myers,  Sr.,  from  possible  future  lia- 
bility does  not  call  for  serious  consideration.  At  tbe  time  of  such  publica- 
tion the  firm  of  Halstead,  Haines  &  Co.  was  solvent,  having  a  net  surplus 
of  several  hundred  thousand  dollars  over  and  above  the  amount  belonging  to 
Myers,  Sr.,  and  tbe  assignment  of  the  firm  was  not  made  until  12  years  after- 
wards. Certain  letters  written  by  Haines,  Sr.,  to  Myers,  Sr.,  in  1877,  also 
tend  to  show  that  the  latter  had  ceased  to  be  a  member  of  the  firm.  It 
would  seem  that  Myere,  Sr.,  was  apprehensive  that  tbe  defense  of  usury 
might  be  set  up  against  him,  and  such  apprehension  led  to  correspondence 
l>etween  him  and  Haines,  Sr.  In  one  of  these  letters  Haines  wrote  an  behalf 
of  his  firm,  as  follows:  "The  money  you  have  had  with  ns  at  a  biglier  rate 
was  not  an  ordinary  loan,  but  more  as  permanent  capital  for  years,  subject 
only  to  notice  in  writing,  etc.  *  *  *  In  making  the  change  you  propose, 
it  would  be  virtually  changing  it  to  a  call  loan."  This  letter  clearly  shows, 
that  Haines,  Sr.,  considered  that  the  money  whieh  Myers,  Sr.,  bad  left  wltl> 
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firm  "K"  was  not  capital,  but  a  permanent  loan.  It  is  hardly  to  be  supposed 
that  such  a  letter  was  written  in  anticipation  of  an  assignment  which  was 
made  seven  years  later.  The  entries  in  the  books  of  tlie  firm,  which  were 
read  in  evidence,  also  furnished  convincing  evidence  that  Myers,  St.,  never 
became  a  member  of  6rm  "K."  Prior  to  January  1, 1873,  tJie  accounts  of 
all  the  partners,  including  Myers,  Sr.,  were  kept  on  adjoining  pages,  and 
lieaded  with  the  word  "Stock;"  but  after  January  1,  1873,  the  accounts  of 
the  continuing  partners  were  still  kept  on  adjoining  pages  of  the  ledger,  and 
still  headed  "Stock,"  but  on  that  date  the  account  of  I^r.  Myers  was  trans- 
ferred to'a  page  some  70  pages  distant  from  the  stock  accounts  of  the  part- 
ners, and  was  headed,  "Private  Account."  Moreover,  after  January  1, 1873, 
the  conceded  partners  had  astock  account  and  a  private  account,  but  after 
that  date  there  never  was  any  account  with  Myers,  Sr.,  headed  "Stock  Ac- 
count." 

It  also  appeared  that  when  firm  "G"  snoceeded  Qrm  "F,"  a  part  only  of 
Myers'  credits,  as  shown  on  the  books  of  Arm  "F, "  was  carried  forward  to  hia 
credit  on  the  books  of  firm  "O,"  the  balance  being  left  in  firm  "F"  for  liqui- 
dation ;  that  the  same  course  was  taken  when  firm  "H"  succeeded  firm  "G," 
and  when  firm  "I"  succeeded  firm  "H;"  and  that  this  same  plan  was  adopted 
in  the  case  of  all  the  other  continuing  partners.  When  firm  "K,"  however, 
succeeded  firm  "I,"— on  January  1.  1873, — this  plan  was  still  followed  as  to 
the  other  partners,  but  was  then  for  the  first  time  abandoned  as  to  Mr.  Myers. 
Sr.  These  changes  in  the  manner  of  keeping  the  books  of  the  Qrm,  whicli 
were  made  11  years  before  the  assignment,  would  certainly  indicate  that  on 
January  1,  1878.  the  relations  of  Myera,  Sr.,  to  firm  "K,"  which  was  formed 
January  1,  1873,  were  very  different  from  what  they  bad  been  to  the  firm 
"I,"  of  which  be  had  been  a  partner,  receiving  since  1870,  in  lieu  of  profits, 
12  per  cent,  upon  his  capitaL  It  is  inconceivable  that  such  changes  in  the 
manner  of  keeping  the  books  should  have  been  made  if  Myers,  Sr.,  became 
a  member  of-  firm  "K."  The  learned  counsel  for  the  plaintiffs,  however, 
strenuously  contends  that  entries  made  in  the  books  of  the  firm  after  Jan- 
uary 1, 1878,  show  that  Myers,  Sr.,  still  continued  to  be  a  member  of  the  firm. 
We  have  examined  the  evidence  and  the  brief  of  counsel  with  great  care,  and 
after  such  examination  it  appears  to  us  that  every  point  raised  by  him  is  fully 
met  in  the  brief  of  the  counsel  of  the  defendant  executors,  and  that  his  con- 
tention is  not  well  founded.  One  of  his  contentions  is  that  the  word  "stock." 
as  used  In  the  first  line  of  Exhibit  D,  characterizes  the  whole  page  as  a  stodE 
account.  We  agree,  however,  with  counsel  for  the  defendants  that  said  word 
"stock"  was  used  merely  to  designate  the  book — stock  ledger — from  which 
the  $141,056.87  was  posted,  and  that  this  appears  to  be  the  true  explanation 
from  the  general  system  of  making  entries,  as  illustrated  on  the  same  page, 
from  the  fact  that  the  word  "stock"  is  immediately  followed  by  the  legend 
"Fo.  1,"  which  indicates  that  page  1  of  some  book  is  referred  to;  from  the 
fact  that  it  Is  conceded  that  the  word  "stock,"  as  used  in  another  place,  was 
an  abbreviation  of  "stock  ledger;"  and  from  the  fact  that  the  fly  leaf  of  the 
stock  ledger,  which  is  actually  page  1.  contains  the  sum  which  is  mentioned 
in  the  disputed  entry,  and  opposite  to  that  sum  the  Words  "Ledger,  page  76," 
which  show  a  transfer  to  the  book  and  page  where  the  disputed  entry  ap- 
pears. The  plaintiffs'  counsel  also  attaches  importance  to  certain  entries  in 
the  special  cash  book  of  firm  "K,"  showing  that  various  sums  were  posted 
from  that  txx>k  into  Mr.  Myers'  account.  Opposite  these  entries  were  some- 
times the  word  "stock,"  and  sometimes  the  letters  "B"  and  "L,"  but  it  ap- 
pears by  the  testimony  of  the  expert  called  by  the  plaintiffs  tluit  the  word 
"stock,"  as  thus  used,  did  not  indicate  the  character  of  the  account,  but 
merely  showed  that  the  entry  to  which  it  was  opposite  was  posted  in  the  stock 
ledger,  instead  of  the  "borrowed  and  lent"  ledger.  Counsel  for  plaintiffs  also 
culls  attention  to  the  fact  that  after  December  31,  1872,  the  account  of  C 
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F.  Thomas,  who  retired  from  the  firm  on  that  day,  was  subsequently  kept  in 
the  "borrowed  and  lent"  ledger,  whereas  Mr.  Myers'  account  whs  kept  in  the 
private  ledger.  This  circumstance,  however,  is  explained  by  the  fact  that 
Mr.  Myers'  credit  on  the  dissolution  of  firm  "I"  was  •151,828,  and  th.it  Mr. 
Thomas'  credit  was  only  |l6.85,  and  that  the  sraallness  of  Mr.  Thomas'  credit 
furnishes  a  reason  for  carrying  his  account  among  the  smaller  accounts,  which 
were  kept  in  the  iMrrowed  and  lent  book;  and  this  explanation  appears  to  us 
to  be  a  satisfactory  one. 

Counsel  for  the  plaintiffs  also  lays  great  stress  upon  the  accounts  on  page 
76  of  ledger  "K."    The  entries  as  they  appear  on  that  page  are  as  follows: 
1874. 

Jan.    1.    By  balance 9140,000 

July    1.      ••  int.  Spc.  K.  174  ••  •  4,900 

••  ••    "  Spec.        "      .  •  -  •         8,500 

Dec  81.     "    "  Spec.       "...  8,500 

"  ••     "  Spec.  ....         4,900 

The  contention  of  plaintiffs'  counsel  is  that  the  letters  "Spc.  K."  were  orig- 
inally "stock,"  and  were  afterwards  changed.  We  think  that  this  contention 
of  plaintiffs'  counsel  is  wholly  unfounded,  and  for  the  reasons  assigned  in 
the  brief  of  the  defendants'  counsel,  namely,  the  word  "stock,"  in  the  place 
where  the  letters  "Spo.  K."  would  have  been  unintelligible;  and  if  the  word 
bad  been  "stock,"  the  figures  174  would  have  been  meaningless.  The  book- 
keeper who  made  the  entries  testified  that  he  never  wrote  the  word  "stock" 
there,  but  what  he  did  write  was  "Spc.  K.,"  referring  to  cash  book  "K,"  and 
that  the  word  "Spc."  was  the  contraction  for  "special,"  and  that  "K"  was 
the  title  of  the  cash  book,  and  that  what  he  first  wrote  had  never  been  changed; 
that  under  the  disputed  word,  and  with  reference  to  the  same  page,  174,  oc- 
curred three  times  "Spc,"  which  the  bookkeeper  testified  was  a  contraction 
for  "special;"  also  that-special  cash  book  "K"  was  produced  and  put  in  evi- 
dence, and  that  on  page  174  thereof,  as  of  the  same  date,  appeared  the  amount 
•4,900,  with  an  entry  which  showed  a  posting  of  that  amount  on  that  date 
on  page  76  of  the  stock  ledger.  The  entoies  on  page  174  of  special  cash  book 
"K"  are  as  follows: 
Stock. 

July    1-76.    John  K.  Myers,  by  int.  6  mos.  on  •140,000  at  7% 

per  an.,         ......  ^4,900 

!-••      John  £.  Myers,  by  Exp.  6  mos.  on  140,000  at  5% 

per  an.,         ...  .  .  .  .    8,500 

Dec.  81-"      John  E.  Myers,  by  Exp.  6  mos.  on  140,000  at  5% 

per  an.,        ......    8,600 

«•      John  K.  Myers,  by  int.  6  mos.  on  140.000  at  7% 

per  an.,         ......    4,900 

Flaintifb'  counsel  calls  attention  to  various  other  facts,  which  he  claims 
tend  to  show  that  Myers,  Sr.,  became  a  member  of  firm  "K,"  but  we  do  nut 
think  that  such  facts  warrant  the  inferences  sought  to  be  drawn  from  tliem. 
It  is  said  that  after  January  1,  1872,  the  ledgers  show  private  accounts  for 
the  continuing  partners,  as  well  as  for  Mr.  Myers.  This  fact,  however,  has 
not  the  signiticance  which  counsel  claims  for  It,  because  it  also  appears  that, 
while  the  continuing  partners  had  stock  accounts,  Mr.  Myers  had  no  account 
of  that  description.  It  is  also  suggested  that  from  1870  to  January  1,  1873, 
Mr.  Myers,  though  stated  to  have  been  a  member  of  tlie  firm,  was  not  in- 
cluded among  those  who  divided  the  profits.  The  answer  to  tliis  suggestion 
is  that  during  said  period  Mr.  Myers  was  not  entitled  to  profits,  as  such,  be. 
cause  he  >iad  expressly  agreed  to  take  12  per  cent,  interest  on  his  capital  in 
lieu  of  profits.  It  is  also  suggested  that  a  stack  account  would  have  been 
unnecessary  for  Mr.  Myers,  even  had  he  remained  a  partner,  for  the  reason 
that  there  was  no  share  in  the  profits  or  losses  credited  or  cbarjied  to  him. 
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If,  however,  Mr.  Myers  had  been  a  partner,  bis  account  would  necessarily 
have  been  a  stock  account,  whether  the  return  on  bis  capital  was  a  share  of 
the  profits  or  a  fixed  percentage  on  its  amount.  It  would  have  been  the  fact 
of  his  having  capital,  and  not  the  nature  of  the  return  upon  it,  that  would 
have  made  a  stock  account  appropriate.  It  is  conceded  tbat  Mr.  Myers  had 
a  stock  account  on  the  books  during  the  years  1870, 1871.  and  1872,  although 
during  those  years  he  received  a  percentage  on  his  capital  in  lieu  of  profits. 
A  change  from  a  stock  account  to  a  private  account  was  made  when  the  per- 
centage which  he  received  began  to  represent  interest  on  the  loan,  instead  of  a 
rrturn  for  capital.  No  significance  can  be  attached  to  the  fact  that  the  bal- 
ance of  Mr.  Thomas,  the  partner,  who  also  retired  at  the  end  of  1872,  was  not 
transferred  to  the  new  firm  "E,"  for  the  reason  that  Thomas  iiad  made  no  ar- 
rangement to  leave  the  amount  due  him  by  flrtn  "I"  as  a  loan  to  firm  "K," 
nor  had  he  any  other  connections  with  said  firm  "  K. "  It  is  also  claimed  that 
the  fact  that  Myers'  account  as  to  the  principal  sura  was  kept  in  the  ledger, 
instead  of  the  "borrowed  and  lent"  book,  tends  to  show  that  he  continued  to 
be  a  member  of  the  firm  after  January  1,  1873.  The  account,  however,  was 
in  terms  a  private  account,  and  not  a  stock  account;  and  besides,  this  fact,  if 
it  justified  the  inference  sought  to  be  drawn  from  it,  would  prove  too  much, 
as  all  the  succeeding  firms,  down  to  the  assignment  in  1S84.  followed  the 
same  plan  in  keeping  the  main  account  in  the  ledger,  and  the  auxiliary  a«>- 
count  in  the.  borrowed  and  lent  book.  The  argument,  therefore,  if  sound, 
would  tend  to  prove  that  Mr.  Myers  continued  a  partner  for  nearly  seven 
years  after  his  death.  It  is  also  suggested  that  several  years  after  1872  Mr. 
Myers  received  12  per  cent,  on  his  money,  which  was  the  same  amount  that 
he  received  during  the  years  1870, 1871,  and  1872,  when  it  is  conceded  he  was 
a  partner.  Tlie  explanation  of  this  fact  may  be  found  in  the  correspondence 
which  passed  between  Mr.  Myers  and  Mr.  Haines  in  1877.  It  appears  from 
tbat  correspondence  tbat  Mr.  Myers  could  not  have  -required  payment  of  his 
loan  except  after  six  months'  notice,  and  then  only  in  moderate  "monthly  in- 
stallments." His  loan  was  unsecured,  and  this  arrangement  rendered  it  more 
precarious  than  it  otherwise  would  have  been,  and  justified  him  in  demanding 
a  large  return.  The  contention  of  plaintiffs'  counsel  that  it  was  necessary 
for  W.  A.  Haines,  Jr.,  and  John  K.  Myers,  Jr.,  to  formally  a^ree  that  Mr. 
Myers  should  retire,  is  not  well  founded.  The  firm  "I."  of  which  they  were 
all  members,  expired  by  limitation;  and  Myers,  Sr.,  could  not  have  become  a 
member  of  firm  "K"  except  by  an  agreement  on  his  part  so  to  do.  Moreover, 
upon  the  testimony,  there  can  be  no  doubt  that  these  young  men  knew  that 
Mr.  Myers  had  retired  from  the  business,  and  acquiesced  in  such  retirement. 
The  suirgestion  that  Mr.  Myers,  after  his  retirement,  was  credited  with  proflta, 
is  answered  by  the  fact  that  such  profits  were  those  realized  not  by  firm  "K," 
but  from  old  firms,  wliose  affairs  were  in  liquidation. 

The  second  ground  upon  which  plaintiffs'  counsel  contends  that  the  claim 
of  the  defendant  executors  was  not  a  just  and  valid  one  as  against  creditors  is 
that  it  was  not  due  by  the  firm  wiiicb  assigned;  but  we  do  not  think  this  con- 
tention is  well  founded.  Bentley  had  been  an  employe  of  the  firm  for  many 
years,  and  in  1880  was  given  an  interest  in  the  profits  as  salary;  and  on 
February  1,  1882.  was  taken  in  as  a  partner,  without  any  inquiries  on  his 
part  as  to  the  assets  and  liabilities  of  the  firm.  No  one  contributed  any  cap- 
ital to  the  new  firm,  except  that  the  stock  in  trade,  book  accounts,  etc..  of 
the  old  firm  were  turned  over  to  it.  The  new  firm  went  right  on  with  the 
business  of  the  old  firm,  at  the  same  place,  with  the  same  stock,  the  same 
customers,  and  without  giving  notice,  by  publication  or  otherwise,  of  Bent- 
ley's  admission  as  a  partner.  There  was  no  arrest  or  settlement  of  the  old 
firm's  accounts,  but  the  business  of  the  old  firm  was  continued  by  the  new 
firm  without  any  break;  the  new  firm  collecting  the  old  firm  accounts,  and 
selling  the  old  stock  in  trade,  and  collecting  the  moneys  for  that.     The  Myera 


Digitized  by CaOOQlC 


Sap.Ct.]  ■  FEYSXB  V.  MYx»a.  748 

account  was  transferred  to  tha  books  of  the  new  firm,  and  Bentley  never 
looked  at  the  books  to  inform  himself  as  to  the  details  of  It.  During  the 
|ieiiod  that  elapsed  between  Bentley's  admissioa  to.  the  Orm  and  tlie  assign- 
ment the  firm  sent  to  the  executors  of  the  Myers  estate  statements  of  account, 
showing  the  indebtedness  to  said  estate,  as  it  appeared  in  the  books  of  the 
firm,  and  containing  charges  against  Mrs.  Myers  for  mercliandise  sold  her 
during  tha  years  18^,  1883.  and  1884,  which  charges  were  deducted  from  the 
amount  that  would  otherwise  have  Iseen  due.  Bentley  himself  was  called  as 
a  witness,  and  testified  tliat  it  was  his  inteatlon  to  take  the  affairs  of  the  old 
firm  as  he  found  theai,  and  go  on  with  them  as  a  member  ol  the  new  firm; 
that,  l>efore  he  went  into  the  firm,  he  asked  for  no  statement  of  its  assets  or 
liabilities;  that  he  was  in  for  a  tliree-years  partnership,  and  did  not  propose 
to  make  any  inquiries  for  those  three  years;  that  he  had  nothing  to  do  with 
the  financial  operations  of  tlie  flrm^or  with  the  books;  that,  knowing  the  firm 
to  be  using  money  of  Myers,  he  newr  took  the  troubte  to  inquire  how  much 
or  under  wb^  agreenient;  also  that  he  never  knew  of  any  diffeceace  being 
made  iu  the  firm's  dealinj^  becaase  of  hiagoing  into  it.  Morenwver,  Bentley 
voluntarily  united  with  his  partners  in  preferring  tlie  Myers  cliiim:,  and  made 
no  defense  to  the  action  bronght  against  the  flcm  for  the'  recovery  of  it.  We 
are  of  the  opinion  that,  under  tliew circumstances,  it  cftust  be  considered  that 
the  assumption  of  the  existing  indebtedness  of  the  old  Hrm  to  the  Myeus  es- 
tate was  a  part  ot  the  agreement  wliereby  Bentley  became  a  parta'Si'  in  the 
firm,  and  that  sucb  indebtedness  became  an  indebtedness  o£  the  firm  of  which 
Bentley  was>  a  meml)er.  The  case  falls  within  the  rule  Lud  ciown  by  the  geo- 
eral  term  of  this  department  in  the  case  of  Morm  t.  Sodatyy  MS.  Op., 
Daniels,  J.,  (less  fully  is  19  Wkly.  Dig.  247.)  In  that  case  it  appeared  that 
Henry  Louis,  who  had  been  carrying  on  business  aloae»  took  his  brother  into 
pai'tnership,  and  the  new  firm,  IJenry  Louis  Sa  Co.,  continued  the  business 
with  the  sane  stock,  the  same  customers,  and  without  arrest  of  accounts. 
To  a  claim  in  favo*  of  the  finu'  the  defendiant  was  adiowed  to  set  off  sums 
paid  to  Henry  Louis  before  the  partnetrsbip  wus  tonned.  Mr.  Justice 
Danixls,  in  the  course  of  his  opinion,  said:  "it  haa  beeafartber  urged  that 
the  referee  erred  in  extingtiishiag  the  balance  whiah  accrued  while  ttie  part- 
nership continued  bgr  applying  upon  it  payiaents.  which  had,  porevious  to  the 
partnership,  been  madoto  Henry  Louis,  one  of  its  members.  But  this  part- 
nership was  not  formed  for  the  mere  purpose  of  comm'ncing  andcnrrying  on 
the  business  which  was  transacted.  That  liad  before  beea  created  and  exclu- 
sively carried  on  by  Henxy  Louis  himself,  and  the  only  ctiange  which  was 
made  in  the  business  was  by  his  brother,  the  other  assignor*  buying  into  it, 
and  going  on  with  it  as  be  found  it  to  exist.  There'  was  no  arrest  or  settle- 
ment of  the  preceding  accounts,  but  the  business  was  carried  right  along; 
the  only  change  in  it  being  that  by  the  partnership  another  person  becam« 
interested  in  it.  What  uhs  in  process  uf  transaction  in  the  course  of  the 
business  of  Henry  Louis  was  from  that  time  taken  up  and  carried  oq  by 
Henry  Louis  and  bis  brother.  They  proceeded  apparently  with  the  stime 
stock,  the  same  accounts,  and  the  same  customers;  and  they  continaed  to 
deal  with  tttese  customers  as  though  the  partnership  itself  had  originated  their 
business  relations.  The  brother,  who  bought  into  the  business,  became  en- 
titled to  his  interest  as  a  partner  in  the  debts  owing  to  it,  and  equally  so 
liable  to  contribute,  in  the  progress  of  the  business,  to  the  payment  of  the 
indebtednees  owing  to  its  customers'  by  it.  His  relations  and  obligations 
were  entirely  different  from  what  they  would  have  been  il  the  old  business 
bad  been  closed  and  a  new  business  had  been  commenced  irom  the  time  the 
partnership  was  formed.  It  was  not  necessary  to  subject  the  future  dealings 
of  the  firm  to  tlie  collection  of  the  accounts  which  had  accrued  at  the  time  ot 
its  formation  that  the  indebtedness  should  have  been  specifically  or  in  lenns 
assumed  by  the  incoming  party.     The  fact  that  he  bought  into  an  exisllr.g 
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and  continuing  business  would  naturally  subject  the  business  to  that  obliga- 
tion, and  such  appears  to  have  been  the  understanding  between  these  persons 
at  the  time  when  their  business  relations  were  formed." 

It  is  claimed  hy  plaintiffs'  counsel  that  finding  43  negatives  tlie  idea  that 
the  firm  of  Halstead,  Haines  &  Co.,  which  made  the  assignment,  assumed  the 
existing  indebtedness  of  the  old  Brm  to  the  Myers  estate.  We  thintc,  how- 
ever, that  a  fair  construction  of  this  finding  is  that  there  was  no  formal  agree- 
ment to  assume  such  indebtedness,  which,  it  is  conceded,  was  never  made. 
To  construe  the  finding  as  meaning  that  there  was  no  implied  agreement 
would  make  it  inconsistent  with  findings  56,  78,  and  74,  and  with  the  deci- 
sion of  the  trial  court.  Moreover,  the  finding,  however  construed,  refers  only 
to  an  agreement  between  Myers  and  the  members  of  the  firm  of  Halstead. 
Haines  &  Co.  It  does  not  purport  to  extend  to  the  agreement  between  the 
continuing  partners  and  Bentley,  which  was  found  by  the  special  term,  and 
was  established  by  the  testimony.  Such  an  agreement,  between  Bentley  and 
his  partners,  inured  to  the  benefit  of  the  respondents,  even  though  there  was 
no  direct  consideration  issuing  from  them,  and  though  they  may  not  have 
been  privy  to  it. 

The  third  ground  upon  which  it  is  claimed  the  Judgment  should  be  reversed 
is  that  the  coiupound  interest  included  in  the  preference  greatly  exceeded  the 
sum  of  $20,223;  but  we  do  not  think  this  contention  is  well  founded.  The 
method  of  computing  the  interest  which  yields  the  sum  of  920,223  as  the 
amount  of  compound  Interest  included  in  the  preference  is  the  one  which  was 
lield  proper  in  the  case  of  Btate  of  Connecticut  v.  Jackson,  1  Johns.  Ch.  13, 
and  is  as  follows:  "The  rule  for  casting  interest,  when  partial  payments 
have  been  made,  is  to  apply  the  payment,  in  the  first  place,  to  the  discliarge 
of  the  Interest  then  due.  If  the  payment  exceeds  the  interest,  the  surplus 
goes  towards  discharging  the  principal,  and  the  subsequent  interest  is 
to  be  computed  on  the  balance  of  principal  remaining  due.  If  the  pay- 
ment be  less  than  the  interest,  the  surplus  of  interest  must  not  be  taken 
to  augment  the  principal;  but  the  interest  continues  on  the  former  prin- 
cipal, and  until  the  period  when  the  payments,  taken  together,  exci-ed 
the  interest  due;  and  then  the  surplus  is  to  be  applied  towards  discharg- 
ing the  principal,  and  interest  is  to  be  computed  on  the  balance  as  afore- 
said." This  rule  was  expressly  approved  by  the  court  of  appeals  in  Toung  y. 
HiU,  67  N.  Y.  167.  It  was  also  adopted  and  approved  in  the  following  cases: 
French  v.  Kennedj/,  7  Barb.  452;  note  to  Williams  v.  Houghtaiing,  3  Cow. 
86;  Bennett  v.  Cook,  2  Hun,  527.  529;  Smith  v.  Fox,  2  City  Ct.  B.  339.  The 
authorities  cited  are  binding  upon  us,  and  we  are  also  of  the  opinion  that  the 
contention  of  plaintiffs'  counsel  that  interest  should  be  calculated  upon  with- 
drawals is  fully  answered  by  the  defendants'  counsel  as  follows:  "The  objec- 
tion made  to  the  method  thus  established,  that  it  does  not  allow  for  interest 
on  withdrawals,  is  merely  specious,  and  is  met  by  the  fact  that,  as  soon  as 
the  withdrawals  equal  or  exceed  the  accrued  simple  interest,  a  rest  is  made, 
and  interest  ceases  upon  so  much  of  the  principal  as  is  paid.  Until  that 
happens,  the  debtor  is  in  default  on  the  interest  that  he  owes,  and  therefore 
should  not  be  allowed  interest  on  the  sums  that  he  pays."  We  must  there- 
fore hold  that  the  amount  of  compound  interest  included  in  the  preference  is 
only  $20,223. 

We  are  also  of  opinion  that  the  respondents  are  entitled  to  retain  all  the  pref- 
erence money,  except  so  much  of  it  as  represented  compound  interest.  This 
was,  in  effect,  the  decision  of  the  general  term  or  the  first  appeid  of  this  case, 
and  we  think  such  decision  was  correct.  The  method  in  which  the  interest 
was  originally  computed  was  erroneous,  but  such  method  was  the  one  cus> 
tomary  with  commercial  houses;  and  the  compound  interest  was  included  in 
the  preference  and  paid  to  respondents  without  any  intent  that  they  should 
receive  more  than  was  legally  due,  and  withaul  knowledge  that  the  method 
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in  which  the  interest  was  computed  wbb  illef^al.  The  excess  of  payment  must 
therefore  be  regarded  as  having  been  made  and  received  in  entire  good  faith 
The  cases  cited  by  plaintiffs'  counsel  are  those  in  which  the  fraudulent  intent 
was  actual,  as  distinguished  from  constructive.  Besides,  in  each  of  those 
cases  there  was  involved  the  effect  of  someone  entire  instrument,  which, 
under  the  statute  against  fraudulent  conveyances,  was  absolutely  void.  In 
the  case  at  bar  the  respondents  received  $82,649  in  payment  of  a  valid  debt, 
and  the  fact  that  there  was  paid  and  received  by  them  in  good  faith,  without 
fraudulent  intent,  an  additional  sum  of  820,228  did  not  render  the  payment 
and  receipt  of  882,649  fraudulent.  We  are  also  of  opinion  that  it  was  proper 
to  allow  interest  upon  said  sum  of  $20,223  only  from  the  commencement  of 
the  present  action.    The  judgment  should  be  athrmed,  with  costs. 

Yam  BBTmT.  P.  J.  I  concur,  bat  I  do  not  assent  to  the  proposition  that 
entries  in  the  books  of  firm  "K"  could  in  any  way  be  resorted  to  as  evidence 
that  Myers  was  a  member  of  that  firm.  Myers  was  only  bound  by  tliose  en- 
tries if  he  was  a  member  of  the  firm.  Hence  it  seems  to  me  to  be  apparent 
that  they  cannot  be  resorted  to  to  show  that  Myers  was  a  member  of  the  firm. 

Babbbtt,  J.,  concurs. 


AuESiCAN  Nat.  Bank  of  Providence  v.  Oraob. 
(SuTpreme  Court,  Oeneral  Term,  First  Department    April  14, 1892.) 

▲OIIOH— JOIKDBB  OF  UlSTIKCT  CAUSES. 

The  complaiot  to  recover  the  amount  of  certain  notes.  In  one  coont  alleged  that 
plaintUt  was  iBduced  to  purchase  the  notes  hj  defendaot  fraudulently  represent- 
ing that  the  payors  were  solvent,  knowing  that  tbey  were  not,  and  in  the  second 
count  alleged  that  the  makers  had  giveu  to  defendant  the  amount  of  the  notes  for 
their  payment,  which  he  had  failed  to  do.  Held,  that  the  complaint  was  bad  on 
demurrer,  as  It  contained  two  distinct  causes  of  action  arising  out  of  different 
transactions,  one  sounding  in  tort  and  one  for  money  had  and  received. 

Appeal  from  special  term. 

Action  by  the  American  National  Bank  of  Providence  against  William  B. 
Grace  to  recover  tlie  amount  of  two  promissory  notes.  From  an  interlocu- 
tory order  overruling  the  demurrer  to  the  complaint,  defendant  appe^. 
Beversed. 

Argued  before  Van  Brunt,  P.  J.,  and  O'Brien  and  iNOBABAifi  JJ. 

Coudert  Bros.,  {F.  K.  Coudert,  of  counsel,)  for  appellant.  De  Laneey 
Nicoll  and  H.  W.  Bean,  for  respondent. 

Van  Brtint,  P.  J.  Two  causes  of  action  are  alleged  in  the  complaint. 
The  first  is  to  recover  damages  for  fraud  and  deceit,  such  fraud  and  deceit 
consisting  of  the  inducing,  by  false  and  fraudulent  representations  and  con- 
cealment, the  plaintiff  to  purchase  of  the  defendant  two  promissory  notes  of 
the  firm  of  Grant  &  Ward,  and  to  pay  him  therefor  the  sum  of  $19,600;  the 
false  and  fraudulent  representation  and  concealment  being  the  representation 
that  Grant  &  Ward  were  a  prosperous  and  solvent  firm,  whereas  tlie  defend- 
ant well  knew  that  they  were  wholly  insolvent,  and  unable  to  pay  their  debts. 
It  is  true  that  many  other  facts  are  alleged  in  the  complaint  in  respect  to  the 
first  cause  of  action,  but  this  seems  to  be  its  true  statement.  Tlie  second 
cause  of  action  is  for  money  had  and  received  to  the  plaintiff's  use;  the 
evidence  alleged  being  that  Grant  &  Ward  paid  to  the  defendant  the  amount 
of  the  two  notes  sold  by  the  defendant  to  the  plaintiff  under  an  agreement 
that  the  defendant  should  apply  the  money  so  received  by  him  to  the  payment 
of  said  notes,  but  that  the  defendant  had  failed  to  apply  the  said  sum,  or  any 
part  thereof,  to  the  payment  of  tlie  same,  and  has  converted  the  same  to  his 
own  use.    The  allegation  of  conversion  seems  to  be  entirely  surplusttge,  be- 
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cause  it  is  appnrent  that  he  lias  not  converted  any  property  of  the  plaintiff 
to  his  own  use,  as  he  never  had  any  of  its  property  in  his  possession,  ex- 
cept the  money  which  he  is  alleged  to  have  received  upon  tlte  purcl)ase  of  the 
notes.  The  defendant  demurred  to  this  complaint  upon  the  ground  that  it 
sets  forth  two  clauses  of  aclion,  wliich  are  improperly  joined.  This  demur- 
rer was  overruled  by  the  court  below,  upon  the  ground,  flrst,  that  each  cause 
of  action  set  otttin  the  complaint  was  in  tort,  one  for  fraud  and  deceit,  and 
one  for  conversion,  and  that  tlie  two  causes  of  action  lelaited  to  transactions 
connected  with  the  same  subject  of  action,  viz.,  the  alleged  wroDgful  conduct 
of  tlie  defendant  in  respect  to- the  notes  In  question. 

It  seems  to  us  clear  that  the  learned  judge  below  fell  Into  error  in  hia  con- 
clusion that  the  second  Citrae  of  action  sounded  in  tort.  The  sole  ground  of 
recovei'y  alleged  in  that  cause  of  action  is  that  the  defendant  has  money  in 
his  hands  which  has  been  paid  by  Grant  St  Waid  to  the  ase  of  the  plaintiff, 
and  which  It  is  entitled  in  equity  to  receive  fiom  the  defendant.  The 
allegation  in  respect  to  conversion  cannot  apply,  because  it  is  iiot  claimed 
that  any  specific  s«im  was  converted,  but  that  Orant  &  Ward  placed  the  de- 
fradaat  Id  fasda  to  take  care  of  the  notes  belonging  to  theplaiutiS  with 
others,  and  that  the  defendant  lias  not  talcen  care  of  the  two  notes  held  by 
the  plaintiff.  The  most  that  can  be  made  out  of  this  is  that  Grant  &  Ward 
have  paid  to  the  defendant  money  to  the  use  of  the  plaintiff.  Therefore  it  is 
an  action  on  contract,  and  in  no  respect  sounds  in  tort,  any  more  than  any 
case  for  money  had  and  received.  The  qnestion,  then,  is  presented  whether 
tiie  trnnsactions  forming  the  subject-matter  of  the  two  causes  of  action  are 
connected  with  the  same  subject  of  action,  and  that  is  substantially  what 
seems  to  have  been  claimed  by  the  learned  counsel  upon  the  argasfient  of  this 
appeal.  We  tiiink  that  a  very  brief  examination  of  the  causes  of  action  will 
show  that  they  are  entirely  independent  and  not  connected  with  eacii  other. 
The  first  cause  of  action,  as  already  stated,  is  for  fraud  and  deceit  in  induc- 
ing the  plaintiff  to  purchase  these  notes  by  false  and  fraudulent  representa- 
tions. In  connection  with  this  alleged  cause  of  action  are  allegations  of  the 
circumstances  under  which  the  defendant  became  possessed  of  the  notes  in 
question,  and  ot  the  agreement  between  Grant  &  Ward  and  the  defendant  in 
respect  thereto,  whereby  Grant  &  Ward  agreed  to  pay  a  certain  bonus  for 
the  procuring  of  a  loan  upon  these  notes  and  others,  and  also  agreed  to  take 
up  the  nptes  two  months  prior  to  their  falling  due.  These  allegations,  of 
course,  have  no  connection  with  or  relevancy  to  the  cause  of  action  set  out 
in  the  flrst  subdivision  of  the  complaint,  viz.,  for  fraud  and  deceit.  As  far 
as  that  cause  of  action  was  concerned,  it  was  entirely  immaterial  what  the 
agreements  between  Grant  &  Ward  and  the  defendants  were.  If  he  induced 
the  plaintiff  to  talce  these  notes  on  false  and  fraadulent  representations,  and 
damages  are  demimded  therefor,  the  i-elations  between  Granl  &  Ward  and  the 
defendant  (except  so  far  as  they  may  tend  to  establish  the  defendaut's  knowl- 
edge of  their  insolvency)  are  entirely  immaterinl,  and  allegations  in  respect 
thereto  are  allegatious  of  evidence,  and  not  of  faets  necessary  to  the  proper 
averment  of  the  cause  of  action. 

We  next  come  to  the  cause  of  action  for  money  had  and  received.  In  this 
cause  of  action  is  realleged  each  and  all  of  the  allegations  contained  in  the 
flrst  cause  of  action.  Now,  this  cause  of  action  is  founded  upon  the  claim 
that  Grant  &  Ward  had  paid  to  the  defendant  these  notes,  and  that  be  was 
in  duty  t)ound  to  pay  the  money  over  to  tlie  plaintiff.  This  evidently  has  no 
connection  witli  the  original  transaction  between  the  defendant  and  the 
plaintiff.  In  order  to  unite  causes  of  action  between  two  parties,  the  claims 
must  arise  out  of  the  same  transnction  between  those  parties,  or  transactions 
connected  with  the  same  subject  of  action.  Now,  in  the  flrst  CHUse  of  action, 
whatever  the  relations,  as  already  said,  existing  between  Grant  &  Ward  and 
the  defendant,  the  plaintiff  hits  no  interest  therein,  except  so  iar  as  they  may 
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tend  to  prove  scienter  on  the  part  of  tlie  defendant.  The  subject-matter  of 
thiit  cause  of  action  is  the  fraud  and  deceit  in  getting  the  plaintiff  to  purcliase 
the  notes  of  a  Arm  which  defendant  knew  to  t>e  Insolvent.  The  second  canse 
of  action  cannot  possibly  have  its  inception  or  be  connected  with  anything 
prior  to  the  time  of  the  payment  of  the  money  by  Grant  Sc  Wiinl  to  the  de- 
fendant. It  is  the  money  paid  to  the  defendant  by  Grant  &  Ward  wliicb  is 
the  subject  of  that  action,  and  it  is  that  transaction  which  forms  its  basis. 
Therefore  what  the  connection  Is  between  the  canse  of  action  arising  out  of 
the  payment  of  money  by  Oraiit  tc  Ward  to  the  defendant  and  the  cause  of 
actioa  based  upon  the  fraud  and  deceit  of  the  defendant  we  cannot  perceive. 
The  very  statement  of  the  inconsistencies  between  tiiose  two  causes  of  action 
shows  that  they  cannot  arise  out  of  the  same  transaction,  or  transactions 
connected  with  the  same  subject  of  action,  as  they  both  arise  at  different 
times  and  periods.  The  one  is  founded  upon  the  allegation  of  the  insolvency 
of  Grant  &  Ward,  and  tlieir  inability  to  pay  the  notes  in  suit;  and  the  other 
is  founded  upon  the  claim  tliat  they  have  paid  the  notes  in  suit  to  the  defend- 
ant,— claims  clearly  inconsistent  with  eacli  other.  It  seems,  therefore,  that  the 
one  cause  of  action  being  for  fraud  and  deceit,  and  theotherfor  money  had  and 
received,  the  subject-matter  of  thd  causes  of  action  are  entirely  distinct,  and 
arise  out  of  diSerent  transactions.  We  Ihinls,  therefore,  that  the  demurrer 
should  have  been  sustained,  and  that  the  judgment  shonld  therefore  be  re- 
versed, with  costs  to  appellant,  the  plaintiff  to  be  allowed  to  amend  on  pay- 
ment of  costs  of  appeal  and  costs  of  detfiurrer  In  the  court  l>elow. 
All  concur. 


Yalbmtinb  «.  JucH. 
[Supreme  Court,  Oeneral  Term,  First  Department.    April  14, 1893.) 

RlOBrVBKS— ApPOIXTMKNT— DiSCHEIIOS  or  COCRT. 

In  an  action  for  an  aooounting  of  rents  and  profits,  plaintiff  claimed  the  premises 
under  a  deed  from  the  referee  on  a  sale  on  the  foreoloaure  of  a  mortgage,  and  also 
claimed  that  defendant  bad  poaaession  of  tbe  premises  as  agent  of  plaintiff.  Plain- 
tiff had  never  been  in  possession,  but  defendant,  as  executor  or  trustee,  was  in  pos- 
session claiming  ownership.  It  appeared  that  plaintiff's  title  to  tbe  premises  was 
that  of  mortgagee  to  secure  certain  amounts  which  be  claimed  to  be  due,  but  a  dis- 
pute existed  as  to  the  amount  actually  due  bim.  HeUU  that  it  was  no  abuse  of  dis- 
cretion to  refuse  to  appoint  a  receiver  of  such  rents  and  profits. 

Appeal  from  special  term,  New  York  county. 

Action  by  Mitchel  Valentine  against  Welhelmine  Juch  for  an  accounting 
of  the  rents  and  protita  of  certiiin  real  estate.  From  an  order  of  the  special  term 
denying  plaintiff's  motion  for  tiie  appointment  of  a  receiver,  be  appeals.  Af- 
firmed. 

Plaintiff  claimed  to  be  the  owner  of  the  premises  under  a  deed  from  a  ref- 
eree on  a  Belle  on  the  foreclosure  of  a  mortgage.  He  had  never  been  in  pos- 
session of  the  premises,  but  the  defendant,  as  executor  or  trustee,  was  in  pos- 
session, and  claimed  the  ownership  thereof. 

Argued  before  Yam  Brunt,  P.  J.,  and  O'Brien  and  Andrews,  JJ. 

R.  N.  Amow,  for  appellant.     H.  Frank,  for  respondent. 

Per  Citriam.  As  shown  by  the  complaint,  the  action  is  not  one  to  affect 
tbe  possession  of  property,  but  is  brouglit  to  obtain  an  accounting  of  the  rents 
received  by  the  defendant,  to  which  tbe  plaintiff  claims  that  he  &  entitled  by 
virtue  of  holding  the  legal  title  to  the  premises  under  an  agreement  between 
himself  and  the  executors  of  the  estate  of  Juch,  by  whicli  it  appears  that  he 
virtually  holds  this  title  as  mortgagee  to  secure  certain  amounts  which  he 
claims  to  be  due  bim.  It  appears  by  the  plaintiff's  affidavit  that  he  stands 
ready  to  transfer  tbe  title  to  any  pereon  designated  by  the  executors  of  Juch 
upon  receipt  of  tlie  amount  claimed  to  be  due  to  him.  A  dispute  exists  as  to 
wliat  is  actually  due  him,  and,  in  this  state  of  the  controversy,  it  issuggested 
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that  the  questions  sbould  be  resolved  in  the  plaintiff 's  favor,  and  in  advance  of 
any  determination  in  the  accounting  wbicli  plaintiff  seeks,  that  heshould  dis- 
turb tbe  possession  and  take  from  the  defendant  the  rights  whicb  were  con- 
ferred upon  her,  either  as  the  representative  of  the  estate,  or,  as  is  claimed 
by  the  plaintiff,  as  bis  agent,  by  tlie  appointment  of  a  receiver.  Upon  this 
state  of  facts,  it  is  clear  that,  at  least,  a  question  was  presented,  even  f  we 
assume  that  it  was  a  case  in  which  a  receiver  could  be  appointed,  for  tlie  ex- 
ercise of  discretion;  and  we  are  unable  to  conclude,  ufter  an  examination  of 
the  facts  disclosed  by  the  record,  that  there  was  an  abuse  of  such  discretion. 
We  think,  therefore,  that  tbe  order  sbould  t>e  affirmed,  with  $10  costs  and 
disbursements.    All  concur. 


Lett  v.  Beaouail 
(Suvreme  Court,  Oeneral  Term,  First  Department    AptQ  14, 1802.) 

BOPPLBHBITTABT  PbOOBBDIIIOS — EXAMIKATIOH  OV  DeBTOB. 

Under  Code  Civil  Proo.  {  3486,  which  provides  that  a  judgment  creditor,  on  proof 
that  the  judgment  debtor  has  property  which  he  nnjusUy  refnaes  to  apply  in  pay- 
ment of  the  judgment,  is  entitled  to  an  order  for  the  examination  of  the  debtor  oon- 
oemlng  his  property,  the  creditor  most  show  a  demand  on  the  debtor  for  aach  ap- 
plication.  Bankv.  WiUon,  18  Hun,  282,  and  Huttony.  ireld,88  Hun,  148,  followed. 

Appeal  from  special  term.  New  York  county. 

Action  by  Aaron  Levy  against  John  Beacham.  Plaintiff  had  Judgment 
against  defendant,  and,  the  sheriff  failing  to  find  property  from  which  to  iiat- 
isfy  the  same,  an  order  was  granted  requiring  defendant  to  submit  to  an  ex- 
amination concerning  his  property,  from  which  order  be  appeals.    Reversed. 

Argued  before  Van  Bbunt,  P.  J.,  and  O'Brien  and  Andrews,  JJ. 

P.  Q.  Eckerson,  for  appellant.    J.  Goldman,  for  respondent. 

Per  Cubiah.  Without  disposing  of  the  other  questions  raised  upon  this 
appeal  as  to  the  safilciency  of  the  affidavit,  there  is  one  respect  in  which  it 
appears  to  be  fatally  defective,  and  to  require  a  reversal  of  tbe  order.  Section 
2436  of  the  Code  requires  that,  in  order  to  obtain  an  order  requiring  tbe  judg- 
ment debtor  to  be  examined  concerning  his  property  in  aid  of  the  execution 
the  judgment  creditor  must  prove  to  tbe  court  that  the  judgment  debtor  has 
property  whicb  be  unjustly  refuses  to  apply  towards  tbe  satisfaction  of  tbe 
Judgment.  Such  proof  must  show  that  a  demand  of  the  application  of  tbe 
property  to  the  payment  of  the  judgment  has  been  made,  otherwise  no  refusal 
can  be  established.  This  is  the  rule  which  bas  l)een  laid  down  in  the  cases 
of  Bank  v.  Wilson,  18  Hun,  232.  and  Hutsoti  v.  Weld,  38  Hun,  142.  The 
order  should  be  reversed,  and  tbe  order  for  tbe  examination  dismissed,  witli 
oosta. 


In  re  Greenhaloh. 
•  In  re  McCbomb 

(Supreme  Court,  G*enem(  Term,  First  Department.    AprU  14, 1893.) 

IlTTAlTTS— PaTMBST  OT  CLAIMS — JURISDICTION. 

The  supreme  court  has  no  power,  either  by  statute  or  under  its  general  equitable 
juriadiction,  to  appropriate,  on  petition  or  motion,  any  part  of  the  estate  of  an 
infant  to  the  payment  of  claims  against  such  infant ;  but  an  action  in  which  procesa 
is  served  on  the  infant  and  a  guardian  appointed  is  necessary  to  confer  jarisdiotlon. 

Appeal  from  special  term.  New  York  county. 

Application  by  John  McCrone,  an  attorney  at  law,  for  payment  for  profes- 
sional services  out  of  estate  of  Emma  L.  Greenhaigh,  an  infant,  in  whose  be- 
half the  services  were  rendered.  The  application  was  denied,  and  McGrone 
appeals.     Affirmed. 

Un  the  hearing  of  the  application,  Mr.  Justice  Andrews  filed  the  follow- 
ing meinorundiim: 
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"The  attorney  has  a  lien  upon  the  judgment  which  he  proenred;  but.  If  I 
nnderstand  the  matter  correctly,  ha  has  no  lien  upon  the  real  estate.  He  oc- 
cupies the  position  which  any  attorney  does  who  has  performed  services,  for 
which  he  has.  not  been  paid.  His  remedy  is  not  by  a  motion  of  this  charac- 
ter, but  by  an  action  against  his  client." 

The  matter  was  reargued  before  the  same  justice,  who  filed  the  following 
opinion:  * 

"I  have  carefully  re-examined  the  questions  involved  in  this  motion,  and, 
after  such  examination,  I  am  satisfied  that  the  petitioner  is  entirely  mistaken 
as  to  what  his  rights  and  remedies  are.  In  the  first  place,  I  cannot  see  that 
he  has  any  lien.  His  statement  of  the  services  rendered  by  liim  is:  First, 
that  he  took  such  proceedings  in  the  surrogate's  court  as  were  necessary  to 
procure  the  prolmte  of  the  will;  teeondly,  that  he  brought  an  action  for  the 
construction  of  the  will,  and  succeeded  in  obtaining  a  construction  that  was 
favorable  to  his  client;  thirdly,  that  (it  Iiaving  been  established  by  such  con- 
struction of  the  will  that  his  client  was  the  owner,  and  entitled  to  the  posses- 
sion, uf  a  certain  bouse^  he  assisted  her  in  obtaining  such  possession.  An  at- 
torney has  a  lien  upon  his  client's  papers,  and  upon  liis  canse  of  action  or  con  n- 
terclaim,  and  also  upon  any  judgment  which  he  may  recover;  but  where,  as 
in  this  case,  the  action  was  brought  for  the  construction  of  a  will,  the  fact 
that  the  attorney  obtains  a  construction  favorable  to  liis  client  does  not  give 
the  attorney  a  lien  iipon  the  real  estate  which  may  be  devised  to  his  client  by 
such  will ;  nor  does  the  fact  that  he  may  have  rendered  valnable  services  to 
his  client  give  him  a  lien  upon  any  personal  estate  which  his  client  may  have. 
In  the  second  place,  if  the  petitioner  had  a  lien  upon  such  real  or  personal 
property,  it  could  not  be  enforced  by  a  motion  of  this  character.  It  would 
be  necessary  for  the  petitioner  to  bring  an  ^ction  in  equity  to  foreclose  his 
lien,  making  his  client  a  defendant  in  .such  action.  In  the  third  place,  the 
petitioner,  according  to  his  own  statement,  is  merely  a  general  creditor  of 
the  infant,  and,  if  he  has  a  claim,  the  only  method  in  which  such  claim 
can  be  enforced,  so  far  as  I  know.  Is  by  bringing  an  action  against  his  client. 
It  may  be  that,  when  such  an  action  is  brought,  the  client  will  set  up  the  de- 
fense of  infancy,  and  he  may  fail,  unless  he  can  prove  that  his  services  are  to 
be  considered  as  necessary  for  his  client;  but  that  is  a  difficulty  which  always 
arises  in  dealing  with  infants,  and  in  attempting  to  enforce  claims  against 
them. 

"The  petitioner  seems  to  think  that  the  fact  that  an  infant  is  only  liable 
upon  a  quantum  meruit  lends  some  support  to  this  application;  but  in  this 
he  is  mistaken.  In  an  action  brought  against  an  infant  to  recover  for  neces- 
saries furnished  to  such  infant,  a  recovery  can  be  had  upon  a  quantum  meruit 
only;  it  being  held  that  the  contract  of  the  infant  as  to  the  price  is  not  binding 
upon  him.  But  that  rule  affords  no  support  to  a  proceeding  like  this,  in 
which  it  is  sought  to  summarily  compel  the  infant  to  pay  the  amount  claimed 
to  be  due  to  the  petitioner.  It  is  not  necessary  for  the  decision  of  this  motion 
to  determine  whether  the  plaintiff,  if  he  has  a  just  claim,  can  maintain  an  ac- 
tion against  his  client;  but,  if  the  claim  is  meritorious,  I  see  no  reason  why 
be  should  not  succeed  in  such  action.  It  was  decided  many  years  ago  that 
an  attorney  who  bad  rendered  services  to  his  client  in  a  civil  action  could  not 
maintain  an  action  to  recover  oompensation  for  such  services.  Phelpt  v. 
IVoreMter,  UN.  H.  51.  Therearedecisions,  however,  to  the  contrary.  Thrdtt 
v.  Wright,  88  Yt.  494;  Mvnaon  v.  Washharui,  31  Conn.  303;  Barhar  t.  Hib- 
hard,  54  X.  H.  539.  I  think  that  the  true  doctrine  in  relation  to  cases  of 
this  character  is  correctly  stated  in  Schouler,  Dom.  Bel.  §  812,  as  follows: 
'On  the  whole,  it  may  be  said  that  legal  expenses  on  behalf  of  a  minor  may 
or  may  not  be  regarded  as  a  necessary  for  him,  according  to  circumstances 
and  the  reasonableness  of  incurring  them.  And  It  would  appear  thiit  the 
burden  of  proof  is  upon  an  attorney  to  show  that  the  suit  could  be  viewed  in 
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such  a  light,  BO  as  to  entitle  liim  to  recover  for  liia  fees  and  disbursements.' 
The  motion  must  be  denied,  but  such  denial  shall  be  without  costs." 

Argued  before  Van  Butjnt,  P.  J.,  and  O'Brien,  J. 

J.  McCrone,  tor  appellant.    /.  Fennel,  for  respondent. 

Feb  Ccriam.  We  know  of  no  authority  conferred  upon  this  court,  by 
which  it  can  appropriate,  upon  petition  or  motion,  any  part  of  the  estate  of 
an  infant  to  the  payment  of  claims  against  the  infant.  There  is  no  way 
pointed  out  by  which  the  court,  in  such  a  proceeding,  can  acquire  jurisdiction 
of  the  infant.  No  such  power  is  conferred  by  statute,  nor  is  it  a  part  of  the 
general  equity  jurisdiction  of  the  court.  In  the  case  of  infants  the  statute  is 
explicit  as  to  the  method  in  which  the  court  is  to  acquire  jurisdiction,  and 
this  is  always  by  the  service  of  process  upon  the  infant,  and  the  appointment 
of  a  guardian.  It  would  therefore  appear  that  the  only  way  in  which  the  ap- 
pellant can  recover  his  claim  against  the  infant,  it  it  is  well  founded,  is,  as 
was  suggested  by  the  court  below,  by  an  action.  It  may  be  true  that,  even 
after  judgment,  application  at  the  foot  of  the  judgment  may  be  necessary  In 
oi-der  that  the  same  should  be  collected  out  of  the  estate  of  the  infant;  but 
the  court,  having  acquired  jurisdiction  in  the  action  of  the  infant,  and  having 
rendered  judgment  against  it,  has  the  power  to  enforce  its  process.  We  there- 
fore concur  in  the  views  expressed  by  the  learned  court  below  in  the  opinion 
rendered  upon  the  reargument,  and  think  that  the  order  appealed  from  sboald 
be  alUrmed,  with  costs. 


Behfeldt  e.  City  oir  Brookltn. 
{City  Court  of  Brooklyn,  General  Term.    April  25, 1892.) 

MONICIFAL  CORFORATIONB— IXFBOVeWxNTS  Or  StRBITB— RiPaAI.  Of  LOGAXi  StATUTB. 

Laws  1S52,  o.  298,  providlog  for  the  Improvement  of  certain  streets  in  Brooldrn, 
was  cot  repealed  by  Laws  1H54,  and  acts  amendatory  thereof,  adopting  a  general 
plan  for  improving  streets  In  that  oity,  the  two  plans  being  not  inoonsistent  with 
each  other;  and  an  award  made  to  a  property  owner  under  the  special  act  may  be 
enforced. 

Appeal  from  special  term. 

Action  by  Catherine  A.  G.  Behfeldt  against  the  city  of  BrocAlyn.    From 
a  judgment  for  plaintifF,  defendant  appeals.    Affirmed. 
Argued  before  Clement,  C.  J.,  and  Van  Wyok,  J. 
A.  F.  Jenks,  for  appellant.     C.  /.  Patterson,  for  respondent. 

Van  Wtok,  J.  Judgment  was  recovered  by  plaintiff  at  special  term  (or 
•1,500  and  interest,  the  amount  of  an  award  made  to  her  in  proceedings 
talien  by  the  city  for  the  widening  of  Henry  street,  and  from  this  judgment 
the  defendant  appeals.  The  proceedings  resulting  In  this  award  were  taken 
under  Laws  1852,  c.  293.  Seiction  4  authorized  the  common  council,  on  the 
petition  of  any  owner  of  land  on  Henry  street  between  Atlantic  and  Degraw 
streets,  to  open  and  widen  Henry  street  between  such  streets  10  feet  on  the 
easterly  side  thereof,  and  to  prescribe  and  limit  the  district  beyond  which  the 
assessment  shall  not  extend,  and  to  apply  to  the  county  court  for  the  appoint- 
ment of  three  commissioners  to  apportion  and  assess  upon  the  lands  to  be 
benefited  the  costs  and  expenses  incident  to  such  opening  and  widening. 
In  1871  such  land  owner  p^itioned  the  common  council  to  so  open  and  widen 
this  portion  of  Henry  street.  On  June  5,  1871,  the  common  council,  in  ex- 
pressed pursuance  of  sections  4,  5,  and  6  of  the  Laws  of  1852,  c.  29o,  pro- 
scribed and  fixed  the  assessment  district  "along  the  line  of  the  proposed 
opening,  in  width  100  feet  on  the  easterly  side  thereof,"  beyond  which  it 
shall  not  extend,  and  directed  the  corporation  counsel  to  apply  to  the  connty 
court  for  the  appointment  of  three  commissioners  to  appoition  and  assess 
upon  tlie  lands  to  be  benefited  the  costs  and  expenses  incident  to  such  open- 
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Ing  and  widening.  The  city,  through  the  corporation  eoanse],  made  sacb 
appllciition  to  the  county  court,  asking  that  three  commissioners  be  appointed 
in  pursuance  of  Laws  1852,  c.  293,  "to  estimate  the  expense  of  the  improve- 
ment, and  the  damages  to  be  sustained  therefrom  by  the  owners  of  sucb 
lauds."  The  court,  on  June  26,  1871,  made  sucli  ocder,  .appointing  three 
commissioners,  reciting  that  it  was  done  in  pursuance  of  Laws  1852,  c.  293. 
Section  4  of  this  act  provides  that  the  proceedings  subsequent  to  tlte  appoint- 
ment of  such  commissioners  shall  be  governed  by  the  proviaions  of  Laws  1850, 
c.  144,  tit.  4.  The  commissioners  made  their  report,  addressed  to  the  com- 
mon council,  and  filed  it  with  the  county  clerk,  as  required  by  section  12,  tit.  4, 
Laws  1850,  c.  144.  The  commissioners  in  their  report  awarded  the  plaintiff 
for  Iter  premises  required  for  such  opening  and  widening  81.500.  They  mad» 
no  assessment  upon  the  part  of  her  premises  not  required  for  the  widening, 
for  tlie  expenses  and  costs  of  the  opening.  There  may  ham  been  good  rea- 
sons for  the  mme.  We  would  suggest  that  the  remaining  porti»n  of  her  lot 
was  not  benefited  in  their  opinion,  and,  such  being  the  caae,  no  MBaeflsment 
could  be  made:  for  section  4,  c.  293,  Laws  1852,  limits  the  aasessment  to  socli 
lands  in  the  district  fixed  by  the  common  council  as  will  "be  benefited"  by 
the  widening.  This  would  apply  to  the  lands  of  the  whole  assessment  dis- 
trict; for,  strange  to  say,  the  district  was  aotaully  confined  to  the  remainder 
of  100-feet  deep  lots  fronting  on  tbe  east  side  of  the  street,  and  from  which 
10  feet  were  taken,  reducing  the  lots  to  90  feet  in  depth.  Then,  again,  there 
were  substantially  no  expenses  incident  to  the  opening  and  widening  of  the 
street,  except  the  awards  of  damages  to  those  whose  property  was  taken; 
for  by  section  6,&  298,  Laws  1852,  the  10-feet  strip  taken  off  the  front  of 
each  lot  continued,  bgr  this  provision,  to  be  used  as  tbe  courtyards  of  such 
owners,  if  not  then  already  built  upon,  and,  if  then  built  on,  to  be  occupied 
by  such  buildings.  So  the  result  of  this  opening  and  widening  was  to  lake 
the  fee  of  the  10  feet  from  the  former  owners,  and  prohibit  any  en- 
croachments thereupon  thereafter  by  erection  of  buildings.  The  total  sum 
of  awards  for  damages  of  land  taken  was  substantially  the  total  cost 
of  the  improvement,  and  jlo  aaseasmentB  could  be  made  if  the  com- 
missioners w«re  of  the  opinion  that  a  lot  fronting  on  the  street  was  not 
benefited  by  reducing  its  depth  10  feet.  The  report  of  the  commis- 
sioners was  by  the  supreme  court,  October  17,  1874,  duly  confirmed,  and 
directed  to  be  delivered  to  the  common  council  on  the  motion  of  tbe  cor- 
poration counsel,  and  after  hearing  those  objecting  thereto,  in  pursuance'  of 
Laws  1850,  c.  144,  tit.  4,:§§  12-15,  both  inclusive.  Tliis  gave  the  city  absolute 
authority  to  make  the  improvement,  and,  as  has  already  been  shown,  the  im- 
provement was  then  made  by  taking  the  title  of  the  10-feet  strip  from  the 
owners,  and  prohibiting  the  erection  of  any  building  thereon  after  that. 
Section  16  of  the  same  act  provides  that  the  city  comptroller  shall  pay  the 
awards  withoat  deduction  tlierefrom  by  way  of  fee  or  commission.  This,  in 
our  opinion,  deprived  the  plaintiff  of  her  property,  and  adjudicated  that  she 
was  entitled  to  81,500  from  the  city  for  compensation  ther^or.  Bagev.  City 
of  Brooklyn,  89  K.  Y.  iB9.  The  proceeding  resulting  in  the  award  sued  for 
was  taken  in  pursuance  of  Laws  1852,  c  293,  a  special  act  providing  for 
opening  and  widening  Henry  and  two  or  three  other  streets  specified  therein, 
and  the  provisions  of  Laws  1850,  c.  144,  tit.  4,  which  are  incorporated  in  th» 
act  of  1852  by  reference  thereto. 

The  city's  defense  to  this  action  is  based  upon  the  contention  that  the  pro- 
visions of  the  act  of  1852  are  superseded  and  repealed  by  the  adoption  of  a 
general  plan  for  opening  and  widening  streets  generally,  and  imposing  as- 
sessments and  making  awards  incident  thereto  found  in  Brooklyn  Charter, 
(Laws  1854,  c.  384,  tit.  4.  as  amended  by  Laws  1862,  o.  63,  §  17 ;)  that,  in- 
stead of  sending  the  report  of  commissioners  to  the  common  council,  after 
its  confirmation  by  the  supreme  court,  according  to  the  requirements  of  tiie 
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«cts  of  1852  and  1850,  it  should  have  been  sent  to  the  board  of  assessors,  to 
be  acted  upon  as  required  by  section  17,  c.  68,  Laws  1862,  viz.,  to  apportion 
-the  aasesstnents  Hnd  strike  a  balance  between  each  assessment  and  award  on 
-each  piece  of  land.  We  do  not  think  tlie  act  of  1852,  which  is  a  local  and 
special  act  for  the  improvement  of  Henry  and  two  or  three  other  streets, 
specified  by  name  therein,  and  containing  a  complete  scheme  of  making 
assessments  and  awards  for  damages,  was  superseded  or  repealeil  by  the 
general  plan  for  improvements  of  streets  generally,  contained  in  the  Laws 
of  1854  and  1862.  The  plans  are  not  inconsistent;  both  can  stand  together, 
-the  latter  applying  to  the  streets  generally,  and  the  former  to  the  streets 
specially  nameO  in  the  act.  Both  are  valid,  and  the  general  plan  of  1854,  at 
best,  is  only  cumulative  to  the  special  plan  of  1852.  Tliis  view  seems  to  be 
«astained  by  the  saving  clause  of  Laws  1854,  c.  384,  tit.  11,  §  14,  which  de- 
clares the  same  to  be  a  public  act,  and  that  aU  acts  and  parts  of  acts  not  in- 
consistent with  the  provisions  thereof  sliall  remain  in  full  force  and  effect. 
This  construction  is  further  supported  in  Re  Central  Park,  50  "^.Y.  493; 
Knapp  V.  City  of  Brooklyn,  97  N.  T.  520;  Van  Denburgh  v.  Greenbiish,  66 
N.  Y.  1;  People  v.  Quigg,  59  N.  Y.  88;  WhijM>le  v.  Christian,  80  N.  Y. 
528;  and  MoKenna  t.  Edmundatone,  91  N.  Y.  231. 

It  appears  rather  late  for  the  city  to  now  object  to  the  adjudication  of 
•plaintiff's  right  to  this  award  by  judgment  of  the  supreme  court  confirming 
the  report  of  the  commissioners  rendered  on  the  motion  and  at  the  request  of 
the  city.  The  city  instituted  the  proceedings  under  the  act  of  1852,  and 
boldly  pursued  its  provisions  to  the  very  end,  reciting  the  fact  in  every  step 
token,  and  hesitates  only  when  tlie  owner,  deprived  of  bis  property  rights, 
asks  the  city  to  pay  over,  under  Laws  1850,  c.  144,  tit.  4,  §  16,  the  compensa- 
tion awarded  at  its  instance  for  the  property  taken  without  the  consent  of 
.the  owner,  under  the  right  o(  eminent  domain. 

The  judgment  must  ^  affirmed,  witli  costs. 


Fishes  v.  Smith. 
(Cttv  Court  9f  Brooklyn,  General  Term.    April  25, 1893.) 

APPBAI.— COKTLICTINa  EVIDEXCB. 

A  verdict  for  plaintiff  on  the  gonfllotlng  evideooe  of  hiniseU  and  defendant  will 

not  be  disturbed  on  appeal. 

Appeal  from  trial  term. 

Action  by  James  A.  Fisher  against  Clarence  B.  Smith.    From  a  Judgment 
-for  plaintifiT,  defendant  appeals.     Affirmed. 
Argued  before  Osbornk  and  Van  Wyok,  JJ. 
W.  J.  Gaynor,  for  appellant.    Barnum  <&  Rebhan,  for  respondent. 

Osborne,  J.  Plaintiff  brought  this  action  to  recover  $400  for  oommissions 
alleged  to  have  been  earned  by  him  as  a  broker  in  procuring  a  purchaser  for 
■certain  real  estate  of  whlcli  defendant  was  part  owner.  Plaintiff,  on  the 
trial,  testified  that  a  special  agreement  was  made  with  him  by  defendant  to 
pay  the  sum  claimed,  in  case  plaintiff  obtained  a  purchaser  for  the  property 
at  a  price  which  defendant  fixed,  and  he  also  proved  that  he  procured  pur- 
4;hasert  for  the  property  ready,  able,  and  willing  to  pay  the  defendant's  price, 
and  thatdefendant  refused  to  sell  at  the  price  which  lie  had  named.  Defendant 
denied  the  special  agreement,  and  also  claimed  that  be  had  never  fixed  a  price 
at  which  he  would  be  willing  to  sell.  Plaintiff  had  a  verdict,  and  from  the 
judgment  entered  thereon  and  the  order  denying  a  motion  for  a  new  trial  de- 
fendant appeals.  We  think  that  the  issues  were  properly  submitted  to  the 
jury  for  their  determination,  and,  after  a  careful  perusal  of  the  evidence,  we 
H»n  see  no  reason  for  interfering  with  the  verdict.  Plaintiff's  evidence  and 
-■that  adduced  on  bis  behalf,  if  uncontradicted,  established  his  claim.     Defend- 
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ant'3  evidence  was  in  direct  conflict  with  that  of  the  plaintiff,  and  the  qnes- 
tions  at  Issue  between  the  parties  were  determined  by  the  jury  in  favor  of  tlie 
plaintiff.  The  charge  of  tlie  learned  trial  judge  is  not  printed  in  the  case  on 
appeal,  no  exception  appears  tliereto,  and  we  may,  therefore,  assume  that  the 
jury  were  properly  instructed  as  to  tlie  law  applicable  to  the  case.  The  jury 
having  found  in  favor  of  the  plaintiff  on  ttie  matters  of  fact  in  dispute,  we 
think  that  the  verdict  should  be  upheld.  Judgment  and  order  denying  new 
trial  afiSnned,  with  coats. 


Gbabt  e.  Gbabt. 
(CitV  Court  of  Brodklvn,  General  Term.    April  96,  IMS.) 

1.  DrroHO— Adumubt — Ukcobboboiutii>  Tebthtont  of  Co-Rbspoitobkt. 

Where  defendant,  In  an  action  for  divoroe  on  tbe  ground  of  adultery,  decUnea  to 
testify  on  hia  own  bebiUf,  the  jury  may  find  for  plaintiff  on  the  nncorrotwrated  tea- 
timony  of  the  co-respondent. 

t.  BaME — LbTTBBB  of  Ck>-RE8POItDEl«T. 

Where  co-respondent,  in  an  action  for  divoroe  on  the  ground  of  adultery,  tesUfled 
that  she  bad  directly  charged  defendant  with  adultery  In  a  letter  to  plaintilf,  the 
ooort  properly  admitted  in  evidence  a  subsequent  letterof  co-respondent  to  another 
person,  stating  that  she  did  not  intend  to  make  such  charge  In  the  letter  to  pl^ntlff. 

Appeal  from  trial  term. 

Action  by  Liliie  S.  Crary  against  William  P.  Grary  for  divorce.    From  a 
Judgment  for  plaintiff,  defendant  appeals.    Affirmed. 
Argued  before  Clement,  G.  J.,  and  Yan  Wyok,  J. 
Hotoe  <t  Hummel,  for  appellant.    David  Bamett,  for  respondent. 

GLEHsarr,  G.  J.  This  action  was  brought  to  recover  an  absolute  divorce, 
and  the  jury  rendered  a  verdict  for  the  plaintiff;  and,  from  the  judgment  en- 
tered on  such  verdict  at  special  term,  this  appeal  is  taken. 

We  are  of  opinion  that  the  jury  were  fully  justiBed  by  the  evidence  in  find- 
ing their  verdict  that  the  defendant  was  guilty  of  adultery.  If  it  be  conceded 
that  the  co-respondent  was  not  corroborated,  her  testimony  was  sufficient  to 
take  the  case  to  tbe  jury.  There  is  no  claim  that  there  is  any  collusion  be- 
tween the  parties,  and  the  case  has  been  vigorously  litigated.  Tbe  defend- 
ant was  not  called  as  a  witness  in  his  own  behalf.  In  tbe  case  of  Schwier  v. 
Railroad  Co.,  90  X.  Y.  558,  564,  tbe  defendant  did  not  call  their  engineer. 
Judge  Danfobth  said:  "While  the  omission  to  call  the  engineer  as  a  witness 
is  not  evidence  against  the  defendant  of  any  fnct,  it  is  cause  for  taking  such 
testimony  as  is  in  this  case,  and  which,  if  untrue,  he  might  have  contradicted 
or  explained,  most  strongly  against  it."  See,  also.  People  v.  Hovey,  92  N.  Y. 
554.  In  the  case  now  before  us  the  court  refused  to  charge  that  unless  the 
co-respondent  was  corroborated  the  jury  sliould  find  for  tlie  defendant,  and 
we  hold  that  he  was  right  in  such  refusal.  Prior  to  the  enactment  of  section 
399  of  the  Code  of  Criminal  Procedure  a  prisoner  could  be  convicted  on  the 
testimony  of  an  accomplice  alone.  Stape  v.  People,  85  X.  Y.  890;  I'eople  v. 
Evtrhardt,  104  N.  Y.  591,  11  N.  £.  Rep.  62.  In  an  inquest  at  special  term, 
in  an  action  for  absolute  divorce,  the  court  would  not  grant  a  decree  on  tbe 
testimony  of  the  co-respondent  without  corroboration,  for  tbe  reason  that  it 
would  be  unsafe  to  grant  divorces  by  default  on  such  testimony.  If  an  ac- 
tion is  litigated,  and  the  court  is  saiisfieil  that  there  is  no  fraud  or  collusion, 
the  testimony  of  tbe  co-respondent  would  seem  sufficient  when  the  defendant 
fails  to  take  the  witness  stand  to  contradict  the  testimony.  As  in  the  case  of 
Bchtoier  v.  Railroad  Co.,  supra,  the  testimony  on  behalf  of  plaintiff  may  be 
weak,  and  yet,  in  the  absence  of  contradiction,  it  seems  conclusive.  What- 
ever the  rule  may  have  been  in  the  ecclesiastical  courts,  there  is  no  existing 
law  or  practice  tliat,  in  a  litigated  action  for  divorce  before  a  jury,  corrobora- 
tion should  be  required  of  the  testimony  of  a  co-respondent.  The  case  should 
be  submitted  to  the  jury  with  proper  instructions. 
v.l8N.Y.B.no.9 — 48 
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The  counsel  for  the  appellant  complains  that  the  plaintiff  was  allowed  to 
answer  certain  questions.  We  agree  with  him  that  the  answer  at  folio  51 
should  have  been  struck  out,  but  the  counsel  afterwards  conceded  the  fact. 
The  other  answers  given,  which  were  excepted  to,  were  merely  formal,  and 
in  no  wise  prejudiced  the  case  of  the  defendant.  No  point  arises  in  tliis  case 
as  to  the  right  of  the  witness  to  hold  a  fan  before  her  face  when  upon  the 
stand,  for  it  appears  that  no  question  was  answered  by  her  when  she  so  held 
her  fan. 

The  only  ruling  as  to  which  there  can  be  any  question  is  as  to  the  admis- 
sion of  the  letter  dated  January  1st.  The  counsel  for  defendant  offered  a  let- 
ter written  by  the  co-respondent  dated  January  6th.  The  dates  of  the  two 
letters  are  material;  for  before  the  offer  of  the  letter  of  January  6th,  in  which 
was  written,  "If  my  statement  to  Lillle  implied  that.  I  did  not  intend  it 
should,"  counsel  for  defendant  had  brought  out,  in  cross-examination  of  the 
witness,  that  she  had  written  to  Lillie,  (the  plaintiff,)  and  told  her  that  the 
charge  against  her  was  true,  and  that  the  first  that  she  wrote  to  Lillie,  mak- 
ing any  statement  which  charged  Mr.  Crary  with  having  committed  acts  of 
adultery  with  her,  was  when  she  got  to  Moriah's  Corners,  and  had  an  inter- 
view  with  the  father  and  mother  of  plaintiff,  and  that  was  some  time  in  the 
early  part  of  January.  The  counsel  evidently  brought  out  this  testimony  to 
show  that,  before  writing  the  letter  of  January  6th,  she  bad  made  a  state- 
ment to  Lillie;  for  he  uses  the  word  "statement"  in  his  question.  Counsel 
also  wanted  to  show  that  the  father  and  mother  of  plaintiff  brought  alH>at 
the  writing  of  the  letter  of  January  1st.  If  the  letter,  Exhibit  B.  was  not  be- 
fore tlie  jury,  they  could  not  tell  what  prior  statement  she  had  made,  whether 
the  direct  charge  or  by  implication,  as  is  intimated  in  tlie  letter  of  January 
6tb.  The  counsel  for  defendant  brought  out  twice  that  she  had  written  the 
letter,  »nd  its  contents ;  and  we  are  inclined  to  hold  tliat  it  was  proper  to  ad- 
mit it.  for  two  reasons:  First,  because  counsel  for  defendant  had  examined 
the  witness  as  to  its  contents;  second,  to  show  that  her  testimony  that  she 
had  cliarged  adultery  directly  was  true.  The  letter  of  January  6th  seems  to 
intimate  that  she  had  not  charged  adultery  directly  in  her  former  statement, 
which  was  the  letter  of  January  1st.  Site  had  sworn  on  her  cross-examina- 
tion that  she  had  directly  charged  Mr.  Crary  with  adultery  in  her  letter  to 
Lillie.  The  letter  of  January  6th  had  the  effect  to  contradict  such  testimony. 
The  letter  was  admissible  to  show  that  her  testimony  was  true.  The  answer 
of  Alma  Anderson  was  not  responsive  to  tlie  question.  Counsel  moved  to 
strike  out  the  answer,  which  motion  was  denied.  At  that  time  he  was  in 
doubt  whether  the  testimony  was  proper  or  not,  and  subsequently  renewed 
bis  motion  to  strike  out,  which  motion  was  granted,  and  the  jury  were  in- 
structed to  disregard  what  she  had  said.  We  think  that  the  rights  of  the 
defendant  were  fully  protected  by  the  learned  judge.  Judgment  and  order 
denying  new  trial  atlirmed,  with  costs. 


Btan  v.  H.  W.  Johns  Manuf'o  Co. 
{City  Court  of  BrooMvn,  Oenerai  Term.    April  25, 1882.) 

KiiSTBR  AND  BKRVANT— CONTBIBCTOBT    NeQLIOEXCE— OBVIOUS  DiNOERS  Of  MxCBm. 

A  machine  for  grinding  asbestos  consisted  of  a  barrel-shaped  stmctnre,  contain- 
ing a  revolving  spiked  cylinder.  The  ground  material  was  expelled  through  a 
lengthwise  slit  Id  the  structure  at  intervals,  by  raising  a  door  resting  on  a  narrow 
■ill,  the  door  requiring  to  be  tightly  closed,  which  could  not  be  done  without  clean- 
ing off  the  sill.  Plaintiff,  a  raw  countryman,  was  assigned  to  this  duty,  was  re- 
quired to  use  his  hand,  and  forbidden  to  use  a  stick  for  that  purpose;  was  ignorant 
of  the  Iclnd  of  machine  in  the  cylinder ;  oould  not  see  it  when  the  door  was  raised 
witbont  stooping  to  the  floor ;  and,  after  operating  the  machine  three  or  four  timea. 
Us  band  was  caught  by  the  spikes,  and  his  arm  torn  from  his  body.  He  was  not 
informed  of  the  close  proximity  of  the  spikes  to  the  sill.  Held,  that  the  oonrt  erred 
in  refnsing  to  submit  the  case  to  the  jury,  on  the  ground  of  oontribntory  negUgeaoe 
and  obvious  risks  of  the  machine. 
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Appeal  from  trial  term. 

Action  by  Jotin  Ryan  against  the  H.  W.  Johns  Manafacturing  Company. 
From  a  judgment  for  defendant,  plaintiff  appeals.     Reversed. 
Argued  before  Van  Wyok  and  Osbornk,  JJ. 
Dattej/db  Bell,  for  appellant.    O.  C.  Nadel,  for  respondent. 

Van  TVtok,  J.  This  Is  an  action  to  recover  damages  for  personal  inja< 
ries  alleged  to  have  l)een  received  through  the  negligence  of  defendant.  At 
the  close  of  plaintiff's  case,  a  motion  was  made  to  nonsuit  him  on  three 
grounds, — that  defendant  was  not  negligent,  that  plaintiff  was  negligent,  and 
tliat  the  dangers  of  the  machine  eaasing  the  accident  were  so  obvious  and  ap- 
parent that  he  assumed  the  risks  thereof.  The  trial  court  granted  the  mo- 
tion "on  the  ground  that  the  dangers  of  the  machine  were  open  and  appar- 
ent." Should  the  complaint  have^n  dismissed  on  any  of  the  three  grounds? 
is  the  only  question  presented  to  this  court.  There  is  no  conflict  between 
counsel  as  to  the  rules  of  law  governing  such  cases,  but  they  seriously  differ 
as  to  their  application  to  the  facts  of  this  case.  They  both  agree  that  if  de- 
fendant was  not  negligent,  or  if  the  plaintiff  was  negligent,  or  if  the  dan- 
gers of  the  machine  which  produced  the  accident  were  so  obvious  and  ap- 
parent to  plaintiff,  an  employe  of  defendant,  that  he  should  have  appreciated 
them,  then  the  nonsuit  was  properly  granted.  This  requires  a  careful  con- 
sideration of  the  evidence,  and  inferences  therefrom,  tending  to  establish  the 
reverse  of  each  of  these  three  propositions,  rather  than  the  citation  of  the  in- 
numerable cases  that  have  been  before  our  courts  where  the  application  of 
these  now  well-settled  principles  has  been  Involved.  Negligence  is  a  failure 
to  exercise  that  degree  of  care  which  persons  of  ordinary  experience  and 
prudence  ought  to  exercise  under  similar  circumstances.  Did  the  defendant 
use  such  care  towards  the  plaintiff?  and  did  the  plaintiff  use  such  care  In  the 
performance  of  his  work?  are  questions  calling  for  a  critical  examination  of 
the  circumstances  vt  this  case.  Were  the  dangers  of  this  machine  so  obvi- 
ous and  apparent  that  a  reasonably  careful  person  should  have  appreciated 
them?  also  rests  upon  the  same  circumstances.  There  is  testimony  which,  if 
true,  tends  to  show  that  plaintiff,  a  young  man  of  17  years,  was  employed 
by  defendant  for  a  period  of  about  five  weeks  preceding  the  accident.  For 
three  weeks  he  was  engaged  molding  with  his  hands  asbestos  pipe  covering; 
then,  for  two  weeks,  in  the  department  of  the  business  in  which  tlie  machine 
in  question  was  occasionally  used.  The  machine  ground  two  kinds  of  ma- 
terials, asbestos  being  a  part  of  each.  The  machine  was  a  closed,  barrel- 
shaped  structure,  from  three  to  four  feet  in  diameter,  in  which  there  was  a 
revolving  cylinder,  with  projecting  spikes  run  by  steam,  and  making  400  rev- 
olutions per  minute.  To  one  side  of  the  barrel,  near  the  top,  was  attached 
a  l)ox-formed  table  bed,  leading  to  an  aperture  therein,  on  which  was  placed 
the  crude  material,  to  be  choved  in  by  the  aid  of  a  hoe.  On  the  other  side 
of  the  barrel  was  an  opening,  through,  which  the  worked  material  was  thrown 
out  by  the  rotary  motion.  There  was  a  shutter  to  this  opening,  which  con- 
formed to  the  shape  of  the  barrel,  and  hung  thereto  by  hinges,  and  raised 
upwards  when  open,  and,  v^lien  closed,  the  lower  edge  of  the  shutter  rested 
on  a  sill  only  three  ur  four  inches  wide,  and  quite  near  the  floor.  The  ma- 
chine was  fed  in  one  room,  and  discharged  in  another.  Plaintiff  had  no  ex- 
perience or  familiarity  with  machinery,  except  such  as  tie  acquired  in  defend- 
ant's place.  He  had  been  engaged  chiefly  in  farm  work.  His  first  experi- 
ence with  machinery  was  when  he  was  put  to  work  by  defendant  on  this  ma- 
chine about  eight  days  before  the  accident,  and,  prior  to  that,  he  was  only  ° 
engaged  on  it  three  or  four  times,  of  about  an  hour  each.  It  was  not  in 
constant  use.  When  he  was  grinding  this  kind  of  material  he  was  directed 
not  to  raise  the  door  more  than  two  or  three  inches  from  time  to  time  to  let 
the  same  out,  and  then  to  close  it,  but,  in  order  to  do  so  tightly,  the  siU  upon 
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which  it  rested  had  to  be  cleared  of  the  matter  gathering  upon  it  while  the 
shutter  was  so  raised.  He  was  instructed  by  the  defendant  to  clean  it  off 
by  putting  his  hand  in  this  aperture  of  two  or  three  inches  between  the 
lower  edge  of  the  shutter  and  the  sill,  and  sliding  his  naked  iiand  over  the 
Bill,  and  was  prohibited  by  defendant  from  using  a  stick  for  the  purpose. 
This  was  the  only  instruction  given  him.  He  was  not  informed  of  the  cloae 
proximity  of  the  revolving  spikes  to  the  sill,  had  never  seen  the  spikes,  and 
could  not  see  tliem  through  the  opening  he  was  directed  to  make  by  rais> 
ing  the  door  three  inches,  and  could  not  have  looked  through  it  without  get- 
ting down  on  the  floor  in  a  stooping  position,  and  then  looking  upwards, 
and.  If  he  had  even  done  this,  a  blinding  storm  of  asbestos  sawdust  would 
have  concealed  the  spikes.  He  had  no  thought  of  the  danger  of  wiping  off 
this  sill,  as  he  was  directed  to  do,  not  knowing  of  the  nearness  of  the  revolv- 
ing spikes  to  it,  and  thinking  there  was  no  danger  of  anything  being  drawn 
in  there,  as  he  had  only  seen  things  Expelled  through  that  aperture.  This 
plaintifiF,  while  using  his  hand  at  the  place,  in  the  manner  and  for  the  pur- 
pose the  defendant  directed  and  instructed  him  to  do,  without  being  in- 
formed of  the  dangers  of  doing  so,  or  of  the  close  proximity  of  the  revolving 
spikes  to  his  band,  while  so  wiping  off  this  sill,  either  by  defendant  or  his  own 
observation  or  experience,  had  his  fingers  caught  by  the  spikes,  drawing  his 
arm  therein,  which  was  in  an  instant  wrenched  from  his  body.  In  review- 
ing this  evidence,  we  have  assumed  the  verity  thereof,  and  drawn  such  reii- 
sonable  inferences  therefrom  as  were  most  favorable  to  plaintiff.  Of  course, 
he  must  have  known  that  there  was  some  moving  machinery  or  contrivance 
in  the  barrel  of  the  structure  which  ground  up  the  asbestos,  but  we  do  not 
think  this  circumstance  was  sufficient,  in  itself,  to  make,  as  a  matter  of  law, 
the  dangers  from  the,  to  him  unknown,  near  proximity  of  the  spikes  to  bis 
hand  while  in  the  place  and  use  he  was  directed  to  put  it,  so  obvious  and 
apparent  that  he  should  have  appreciated  them,  and  thereby  assumed  the 
risks  thereof.  In  our  opinion,  the  three  questions  constituting  the  grounds 
of  the  motion  for  nonsuit  should  have  been  submitted  to  the  Jury  to  say 
whether  or  not  the  defendant  was  negligent,  and  the  plaintiff  free  from  negli- 
gence, and  whether  the  dangers  were  obvious  and  apparent  risks  incident  to 
bis  employment.  Judgment  must  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  abide  the  event. 


Hxn{i.iHAN  V,  Seckbndorf  »t  al. 
(City  Court  of  Brooldvn,  General  Term.    April  SB,  1802.) 

L  AonoN  TO  Recovbb  Rmn — Plxadinos. 

In  an  action  to  recover  rent,  wbereia  one  of  the  defenaes  was  that  of  breach  of 
warranty  of  the  condition  of  the  premises,  a  demurrer  on  the  ground  that  the  war- 
ranty was  oral,  which  fact  did  not  appear  by  the  answer,  was  bad. 
i.  Bake— DioBiT. 

TbouKh  the  words  of  such  warranty  bo  eliminated,  yet  It  being  alleged  (hat 
plaintiff  made  certain  false  representations,  knoVn  to  him  to  be  false,  with  in- 
tent to  induce  defendants  to  talce  the  lease,  a  defense  founded  on  deceitia  set  forth. 

Appeal  from  special  term. 

Action  by  Gustav  Hurllmaa  against  Isaac  Seckendorf  and  others.    From 
an  order  overruling  a  demurrer  to  a  defense,  plaintiff  appeals.    Affirmed. 
Argued  before  Van  Wtck  and  Osbokne,  JJ. 
JameK  C.  Foley,  tor  appellant     M.  B.  «£  f.  8.  T»aae$,  for  respondents. 

Van  Wtck,  J.  Plaintiff  leased  premises  to  defendants  fot'  28  months  from 
June  1,  1890.  This  la  an  action  to  recover  a  month's  rent  falling  due  Sep- 
tember 1,  1890.  The  answer  contains  seven  defenses,  separately  numbered. 
A  demurrer  was  interposed  to  the  second  of  these,  "on  the  ground  that  it  is 
insufficient  in  law  on  the  face  thereof."    Flaintiff  frankly  takes  the  position 
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that  this  defense  is  fonnded  solely  on  an  oral  contract  of  warranty  of  the  con- 
dition of  premises  demised  in  ttie  written  lease,  and  proof  of  it  is  inadmissi- 
ble. The  face  of  the  pleading  does  not  disclose  that  it  was  oral;  therefore  the 
demurrer  is  bad.  He  also  insists  that,  if  the  words  of  contract  are  eliminated, 
a  defense  founded  on  deceit  is  not  set  forth.  We  entertain  a  difTerent  opin- 
ion, for  it  is  alleged  plaintift  made  certain  false  representations,  known  to  him 
to  be  false,  with  intent  to  induce  defendants  to  take  the  lease  of  the  premises, 
and,  relying  thereupon,  were  induced  to  take  a  lease,  which  they  otherwise 
would  not  have  done.  It  is  not  necessary  for  us  to  determine  whether  there 
are  two  defenses  pleaded  in  this  second  defense,  one  on  contract  and  theotlier 
for  deceit,  and,  if  only  one,  whether  it  is  the  former  or  the  latter;  for,  in 
either  case,  the  demurrer  is  bad.  What  has  been  said  with  regard  to  the  sec- 
ond will  apply  with  the  same  force  to  the  demurrer  to  tlie  fifth  and  sixth  de- 
fenses. Judgment  must  beafiSrmed,  with  costs  of  appeal,  and  with  leave,  on 
payment  of  such  costs,  and  835  costs  allowed  in  the  judgment,  within  20  days 
after  service  of  order  of  affirmance,  to  withdraw  demurrer  to  coauterdaim, 
and  reply  to  same. 


Malont  «.  Bbadt. 
ICommon  Flea*  <if  Ntw  York  City  and  Caumty,  Oenerot  Term.    ICay  3,  1899.) 

1.  IfUSTXB  USD  BbBVAMT— LlABlliTT  Or  CiOnTBACTOB. 

A  contractor  who  repairs,  in  a  defective  msaner,  the  roof  of  a  baildlng  occupied 
b^  tenants,  does  not  occupy  the  relation  of  servant  to  the  landlord,  and  is  Uabfe  to 
reimburse  him  for  resulting  damages  paid  to  the  tenants.    Sultbaoher  v.  X>icMe, 
6  Daly,  469,  followed. 
ft.  SaMB— MSASURB  ov  Dajuobs. 

In  such  case,  the  sum  paid  by  the  landlord  to  the  tenants,  if  not  excessive,  is  the 
proper  measure  of  his  damages. 

Appeal  from  ninth  district  court. 

Action  by  Patrick  Malony  against  Edward  Brady  for  damages  resulting 
from  the  negligence  of  defendant  in  repairing  the  roof  of  plaintiff's  building, 
whereby  the  goods  of  plaintiff's  tenants  were  injured.  Plaintiff  paid  his  ten- 
ants for  the  injuries  suffered  by  them,  and  he  now  sues  defendant  for  in- 
demnity.   From  a  judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

For  decision  on  appeal  by  plaintiff  from  the  Judgment  rendered  on  the 
former  trial,  see  14  N.  Y.  Supp.  794. 

Argned  before  Balt,  C.  J.,  and  Bisohoff  and  Pbyob,  JJ. 

Edward  S.  Johnston,  for  appellant.    Matttieto  Daly,  for  respondent. 

Pes  CmtiAH.  As  the  party  ultimately  answerable  for  the  wrong,  defend- 
ant is  bound  to  indemnify  plaintiff.  Sulzbaaher  v.  Diokle,  6  Daly,  469,  is 
an  explicit  authority  in  support  of  defendant's  liability.  Moreover,  on  a 
former  appeal  in  this  case,  we  adjudged  the  defendant  liable  upon  a  state  of 
facts  sulwtantially  identical  with  that  established  on  the  trial  under  review. 
Malony  v.  Brady,  14  N.  Y.  Supp.  794.  In  this  court,  at  all  events,  the  ques- 
tion is  concluded.  We  may  add,  however,  that  the  defendant's  guaranty  af- 
forded another  and  independent  ground  of  recovery.  The  sum  paid  by  plain- 
tiff to  repair  the  effects  of  defendant's  negligence,  unless  it  were  excessive,  is 
the  proper  measure  of  the  damages  for  which  he  was  responsible.  The  cases 
cited  by  the  appellant  are  not  at  all  to  the  contrary.  We  perceive  no  error  in 
the  return,  and  sccordinglj  the  judgment  is  affirmed,  with  costs. 
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Uniteb  States  Nat.  Bank  «.  Homestead  Bank. 
ICommon  Pleas  of  New  Tork  CUv  and  Countu,  Oeneral  Term.    May  8, 1899.) 

1.   PLKU)lSa — DBMCRBER— BUFFICIENOT  Or  COKPLAIMT. 

The  fact  that  a  ccaplalnt  is  drawn  in  flagrant  disregard  of  the  mles  of  pleading 
is  not  sufficient  to  support  a  demurrer  thereto,  if  the  allegations  are  susoeptible  of  a 
construction  that  will  support  the  action. 

S.   CONTBACTS — CoNSn)EIU.TION — COVFBOVISB. 

The  compromise  of  a  doubtful  or  disputed  claim  is  a  raffldent  oonslderation  to 
uphold  an  aatumptiL 

S.   CORPORATIOK— POWBBS  OV  PBMIMST— COMPBOMIBB. 

The  burden  is  on  a  corporation  to  show  that  its  president  had  no  anthorityto  exe- 
cute a  compromise  of  a  claim  against  it;  and,  in  the  absence  of  suoh  showing,  tbe 
compromise  must  be  held  binding  on  the  corporation. 

16  N.  Y.  Supp.  959,  mem.,  affirmed. 

Appeal  from  city  court,  general  term. 

Action  by  the  United  States  National  Bank  against  tbe  Homestead  Bank. 
Prom  a  judgment  of  the  genertd  term  of  tbe  city  court  affirming  a  judgment 
in  favor  of  plaintiff,  defendant  appeals.    Affirmed. 

Argued  before  Bookstayer,  Bischoff.  and  Pbtor,  JJ. 

Charles  F.  MacLean,  for  appellant.  Walter  L.  MoCorkle,  (Hotoard  R. 
Bayne,  of  counsel,)  for  respondent. 

Prtor,  J.  Before  evidence  taken,  tbe  defendant  moved  to  dismiss  th« 
complaint,  on  tbe  general  ground  that  it  was  insufficient  in  substance^  and 
an  exception  to  tbe  denial  of  tbe  motion  presents  the  first  question  for  consid- 
eration. It  is  not  to  be  denied  that  tlie  couiplaint  is  drawn  in  flagrant  disre- 
gard of  the  rules  of  pleading;  but  nevertheless  its  allegations  are  susceptible 
of  a  construction  that  may  support  the  action.  "It  is  not  sufficient  to  sustain 
a  demurrer  that  tbe  facts  are  imperfectly  or  informally  averred,  or  that  the 
pleading  lacks  definiteness,  or  that  tbe  material  facts  are  argamentaiively 
stated."*^  Milltken  v.  Telegraph  Co.,  110  N.  Y.  403.  18  N.  E.  Rpp.  251. 
"On  demurrer,  all  reasonable  intendments  will  be  indulged  in  support  of  the 
pleading."  Lorillard  v.  Clyde,  86  N.  Y.  385.  "On  demurrer  a  complaint 
will  be  deemed  to  allege  what  can  by  reasonable  and  taXt  intendment  be  im- 
plied from  the  allegations."  Sfarie  v.  Oarrisov,  83  N.  Y.  14,  28.  On  a  mo- 
tion at  tbe  trial  for  judgment  on  a  pleading  the  rule  of  construction  is  still 
more  liberal  in  its  support.  Hence  an  answer  of  possession  for  20  years,  not 
stated  to  be  adverse,  though  bad  on  demurrer,  will  be  held  sufficient  to  allow 
evidence  of  the  adverse  user,  "the  doctrine  being  that  a  defective  pleading, 
though  the  defect  be  one  of  substance,  will  not  warrant  the  judge  at  the  cir- 
cuit in  excluding  evidence  of  the  claim  or  defense  tlius  imperfectly  set  up;" 
and  that  "an  issue  is  not  immaterial  on  account  of  the  omission  of  some  aver- 
ment in  a  pleading  which  is  essential  to  the  full  legal  idea  of  the  claim  or  de- 
fense attempted  to  be  set  up. "  White  v.  Spencer,  14  N .  Y.  247. 260, 251.  On 
the  face  of  the  complaint  before  us  it  sufficiently  appears  that,  in  compromise 
of  an  unliquidated  claim  for  services  rendered  by  the  plxintifr,  the  defendant 
promised  to  pay  the  sum  of  61.200.  By  all  authorities  the  compromise  of  a 
doubtful  or  disputed  claim  is  a  sufficient  consideration  to  uphold  an  aastimp- 
sit;  and  "when  an  action  is  brought  upon  such  a  promise  it  is  no  answer  to 
show  that  the  claim  was  not  a  valid  one."  Crans  v.  Hunter,  28  N.  Y.  389; 
White  V.  Hoyt,  73  N.  Y.  505;  Dunham  v.  Gristoold,  100  N.  Y.  224,  8  N.  E. 
Rep.  76.  At  the  close  of  the  plaintiff's  case  the  defendant  moved  to  dismiss 
the  complaint,  on  the  ground  "that  no  cause  of  action  had  been  shown  on  the 
alleged  compromise."  But  it  was  sufficiently  evident  that  the  plaintiff  as- 
serted a  claim  for  an  unlLjuidated  amount  against  the  defendant,- and  that,  in 
discharge  of  it,  the  defendant's  president  agreed  to  pay  4(1,200.  This  version 
of  the  transaction  the  jury  found  to  be  true,  and  we  have  no  jurisdiction 
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to  review  their  verdict  in  the  light  of  conflicting  evidence.  The  defendant 
contends,  however,  that  its  president  had  no  authurity  to  males  the  compromise 
and  promise  the  payment.  Indisputably,  the  compromise  agreement  was 
within  tlie  corporate  powers  of  the  defendant;  and  "  where  a  contract  made 
in  the  name  of  a  corporation  by  its  president  is  one  the  corporation  has  power 
to  authorize  its  president  to  malce,  or  to  ratify  after  it  has  been  made,  the  bur- 
den is  upon  the  corporation  of  showing  that  it  was  not  authorized  or  rati  tied. " 
Patterixm  v.  Robituon,  116  N.  Y.  193,  22  N.  E.  Bep.  372;  Bank  v.  Kohner, 
85  N.  Y.  189;  Let  v.  Mining  Co..  56  How.  Pr.  373,  affirmed  75  N.  Y.  601, 
mem.  So  far  from  discharging  the  obligation  to  disprove  original  authority 
in  its  president  to  make  the  compromise  or  its  subsequent  ratiQcation,  tlie  de- 
fendant itself  furnished  evidence  to  warrant  an  Inference  of  such  authority 
and  ratiflcation.  Supposing,  however,  insufficiency  in  plaintiff's  proof ,  still, 
aa  the  particular  defect  of  evidence  was  not  indicated  by  the  motion  for  non- 
suit, we  are  unable  to  say  that  it  might  not  have  been  supplied  upon  challenge. 
On  this  ground  the  appeal  would  miscarry.  Webb  v.  Odtil,  49  N.  Y.  583; 
Mallory  v.  Inmrance  Co.,  47  N.  Y.  52,  54:  Isham  v.  Datidaon,  52  N.  Y.  237. 
We  see  in  the  record  no  error  involving  reversal  of  the  judgment, 
Judgment  affirmed,  with  costs. 

Smith  c.  Manhattan  By.  Co. 
{Common  Pleat  of  New  York  City  and  County,  Oenerai  Term.    May  8, 1S83.) 

Common  Cabbibbs— BncnoH  ov  Passbnoeb— iRBBOmos  Boakdino  or  Traiits. 

Plaintiff,  havlngr  paid  hU  fare,  boarded  defendant's  elevated  railway  train  by 
leaping  on  the  rear  plstform.  In  violation  of  a  rule  of  the  company.  His  valise  hav- 
ing been  tossed  to  the  platform  of  the  next  station,  he  recovered  it,  and  returned 
into  the  train,  whence  defendant's  servants  attempted  to  eject  him.  Held,  no 
mfitter  what  the  irregularity  of  plaintiff  was  in  boarding  the  train,  his  presence 
there  was  rightful,  ana  defendant  was  liable  for  his  Injuries  resulting  from  the  at- 
tempted ejection. 

Appeal  from  trial  term. 

Action  by  Clarence  M.  Smith  against  the  Manhattan  Hallway  Company  to 
recover  damages  for  injuries  to  plaintiff's  person;  inflicted  by  defendant's 
servants  in  an  attempt  to  eject  him  from  the  tndn.  Having  paid  fare  to 
South  Ferry,  plaintiff  boarded  defendant's  train  at  Chatliam  Square  station, 
by  leaping  on  tlie  rear  platform,  in  violation  of  a  rule  of  the  company,  and 
rode  thence  to  Hanover  Square  station.  There  plaintiff  stepped  out  of  the 
car  to  get  his  valise,  which  had  been  tossed  on  the  platform,  and  then  returned 
into  the  train.  Thereupon  defendant's  servants  essayed  to  eject  him  from 
the  train,  and  in  the  attempt  committed  the  injuries  for  which  he  sues.  From 
a  judgment.for  plaintiff,  defendant  appeals.    Affirmed. 

For  former  report,  see  16  N.  Y.  Supp.  384,  mem. 

Argued  before  Bischoff,  Pbyor,  and  Gieqebich,  JJ. 

Davtet  A  Rapallo,  (Jirainard  Toilet  and  JtUien  T.  Davtet,  of  counsel,) 
for  appellant.  Everett  J.  Estelstyn,  {Jacob  F.  Miller  and  PMlo  P.  Bafford, 
of  counsel,)  for  respondent. 

Fbyob,  J.  By  Its  contract  of  carriage  the  defendant  assumed  an  absolute 
obligation  to  protect  the  plaintiff  as  well  against  the  willful  as  the  negligent 
acts  of  its  servants.  Stewart  v.  Railroad  Co.,  90  K.  Y.  588;  Steamboat  Co. 
V.  Brochett,  121  U.  S.  637,  7  Sup.  Ct.  Rep.  1039;  Railroad  Co  v.  Jopet,  142 
U.  8.  18,  12  Sup.  Ct.  Bep.  109;  Craker  v.  Railroad  Co.,  36  Wis.  657;  0od- 
dard  v.  Railroad  Co.,  57  Me.  202;  Tayl.  Priv.  Corp.  par.  847,  (2d  Ed.)  But 
the  defendant  contends  that,  because  the  plaintiff  boarded  the  train  in  a  man- 
ner forbidden  by  its  rules,  its  servants  were  justified  in  inflicting  upon  him 
the  injuries  of  ■which  he  complains.  Conceding  thiit  the  plaintiff  entered  tlie 
car  irregularly,  the  question  is,  did  that  fact  alone  authorize  the  defendant  to 
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eje<'t  him?  The  rule  violated  did  not  interdict  access  to  the  car,  but  only  ac- 
cess in  a  specific  mode.  The  plaintiff  had  paid  his  fare.  He  had  a  right  to 
go  by  that  train.  He  was  in  a  place  appropriated  to  passengers,  and  at  the 
time  of  the  assault  lie  was  In  no  way  misconducting  himself.  The  attempt 
to  put  bim  off  was  not  because  be  was  where  he  had  no  right  to  be,  but  solely 
because  he  had  got  in  the  proper  place  in  an  improper  mannei .  The  v/rong 
of  which  he  is  accused  is  not  in  being  on  the  train,  but  in  so  getting  on  the 
train.  He  was  not  in  delict  after  being  in  the  car.  Although  where  he  had 
a  perfect  right  to  be,  the  effort  to  eject  him  wns  made  merely  because  of  ante- 
c^ent  misconduct  in  reaching  the  place,  for  the  privilege  of  occupying  which 
he  had  paid  his  money.  His  presence  on  the  train  being  rightful,  no  matter 
what  the  irregularity  in  getting  there,  his  removal  would  necessarily  have 
been  wrongful.  Undoubtedly  the  defendant  has  authority  to  enforce  observ- 
ance of  its  regulations;  but  bv  preventing,  not  by  punishing,  the  breach  of 
them.  The  defendant  has  no  power  of  retribution,  and  is  incapable  of  compel- 
ling conformity  to  its  rules  by  the  imposition  of  a  penalty.  But  the  ejecting 
plaintiff  for  an  act  already  accomplished  would  have  involved  a  forfeiture  of 
bis  right  to  be  carried  on  that  train.  Only  by  present  ur  prospective,  and  not 
by  past,  misconduct,  does  a  passenger  lose  his  privileges.  In  Steamboat  Co. 
T.  Brockett,  121  U.  S.  637,  7  Sup.  Gt.  Bep.  1039.  a  passenger  voluntarily  put 
himself  in  a  place  from  which  the  rules  of  tlie  company  excluded  him,  and 
while  there  was  assaulted  by  the  company's  servants.  Held,  that  neverthe- 
less "the  company  was  bound  to  furnish  him  safe  transportation,  and  to  in- 
demnify him  for  injuries  caused  by  the  improper  conduct  of  its  servants." 
The  adjudication  that  the  wrongful  presence  of  a  passenger  at  a  forbidden 
locality  on  the  vehicle  does  not  forfeit  his  rigtit  to  transportation  negatives 
the  proposition  that  his  right  to  carriage  when  aboard  is  lost  by  a  breach  of 
regulation  In  getting  aboard. 

Hitherto  the  argument  has  proceeded  on  the  postulate  that,  when  the  at- 
tempt was  made  to  eject  the  plaintiff,  be  was  on  the  train  by  virtue  of  an  ir- 
regular entry.  But  at  Hanover  square  be  left  the  train,  and  then  re-entered 
it  without  resistance  or  remonstrance  from  the  defendant.  Having  original- 
ly a  right  to  conveyance* by  that  train,  and  being  now  on  it  by  no  breach  of 
regulation  ur  other  misconduct,  the  attempt  to  eject  him  was  an  utterly  inex- 
cusable outrage,  for  which  the  defendant  might  well  have  been  chastised  by 
a  mnch  heavier  verdict  than  that  of  which,  without  reason,  it  complains. 

Judgment  and  order  afttrmed,  with  costs.    All  concur. 


Clews  et  al.  v.  Ajlust. 

.(Common  Pleas  o/  New  York  City  avd  County,  General  Term.   Hajr  3, 1892.) 

Btatdtb  oy  Frauds — Verbai.  Guaraktt — Oriqinai.  Obligation — Evidsnob. 

Defendant  was  sued  on  a  guaranty  of  R.'8  note  for  {2,000.  PlaintifFB  testlfled 
that  defendant  verbally  asrreed  to  pay  the  note  if  R.  did  not.  Defendant  testified 
that  R.  promised  to  pay  t2,000  in  settlement  of  his  share  of  a  liability  of  himself, 
plaintiffs,  defendant,  and  others,  if  plaintiffs  would  discount  a  note  for  him  (ELJ 
for  that  amount;  and  that  he  (defendant)  handed  the  note  to  plaintiffs,  received 
the  proceeds  of  the  discount,  and  handed  the  same  to  R.,  without  guarantying^  pay- 
ment  of  the  note.  R.,  called  bv  plaintiffs,  testitied  that  the  parties  were  liable  for 
a  fraudulent  issue  of  stock,  and,  to  compromise  an  action  therefor  to  which  he  (R.) 
was  not  party,  agreed  to  make  payments  through  him  in  order  to  hide  their  partio- 
ipancv  in  the  fraud,  and  that  the  1:2,000  was  plaintiffs'  share  of  the  liability.  Held, 
that  the  evidence  justified  an  instruction  that  defendant  was  not  liable  if  he  merely 
verbally  guarantied  payment  of  the  note;  but  otherwise,  It  the  note  was  reiUly 
made  for  his  accommodation,  through  R.,  as  a  screen. 

Appeal  from  trial  term. 

Action  by  Henry  Clews  and  another  against  John  B.  Alley.    From  a  jud^ 
ment  for  defendant,  plaintiifs  appeal.     Affirmed. 
Argued  before  Bischofp,  Pkyor,  and  Gieoeuich,  JJ. 
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Abbott  Brot.,  {Albert  A.  Abbott,  of  counsel,)  for  appellants.  Robert  0.  In- 
gersoll  and  Robert  H.  Oriffin,  for  respondent. 

GiEOERiOH,  J.  This  action  was  brought  to  recover  92,000  and  interest, 
upon  an  oral  promise  or  guaranty  alleged  to  have  been  made  by  the  defendant 
to  the  plaintiffs.  The  complaint  alleges  the  making  of  a  certain  promissory 
note  by  one  George  X>.  Roberts,  bearing  date  March  2, 1885,  whereby  he  promised 
to  pay  to  the  order  of  Henry  Clews  &  Co.  $2,000,  with  interest,  six  months 
after  said  date;  that  on  March  2, 1885,  the  plaintiffs,  at  the  request  of  the  de- 
fendant, cashed  the  aforesaid  note,  and  on  the  like  request  paid  such  cash  to 
Albert  A.  Abbott;  the  complaint  further  charging  that  this  transaction  was 
had  solely  in  consideration  of  the  defendant's  promise  and  agreement  that  be 
would  pay  the  aforesaid  note  if  the  said  George  D.  Roberts  should  fail  to  pay 
the  same  at  maturity.  The  complaint  was  amended  at  the  trial  by  adding  the 
allegation  that  "Roberts,  at  tlie  request  of  defendant,  solely  and  witliont  any 
consideration  whatever,  and  upon  the  defendant's  promise  to  protect  him,  the 
said  Roberts,  from  any  liability  thereupon."  The  answer  admits  the  making 
and  delivery  of  the  note;  denies  the  guaranty  or  the  receipt  of  any  considera- 
tion on  the  alleged  guaranty;  and  pleads  the  statute  of  frauds  as  a  special  de- 
fense. 

It  appears  that  on  March  2, 1885,  the  day  of  the  date  of  the  note,  there 
was  an  action  pending  by  one  Kott  against  John  B.  Alley  and  nine  others, 
charging  them  with  fraud  in  putting  the  stock  of  the  Santa  Maria  Mining 
Company  on  the  market,  of  which  company  the  defendant  was  president  and 
one  of  ito  largest  stockholders.  The  plaintiff  Clews  was  the  treasurer  of  the 
company,  but  held  only  one  share  of  the  stock.  The  plaintiffs  claimed  that  the 
defendant,  and  others  who  were  largely  interested  in  the  company,  were  desir- 
ous of  settling  the  litigation,  but  wished  to  settle  in  such  a  way  that  they 
would  nut  render  themselves  liable  to  demands  of  a  like  nature  in  the  future, 
while  the  plaintiff  Clews  was  willing  that  it  should  be  settled,  provided  he 
should  not  be  required  to  pay  anything  towards  the  settlement;  that  Roberts, 
the  payee  named  in  the  note,  was  the  intermediary  who  arranged  the  settle- 
ment; that  he  was  used  "for  the  purpose  of  concealing  or  covering  up"  the 
terms  of  settlement,  being,  as  testitled  to  by  the  plaintiffs'  witness  George 

D.  Roberts,  that  Harpending  should  pay  4(8,000,  the  defendant  96,000,  and 
Clews  $2,000,  in  all  $16,000,  the  payments  to  be  made  through  Roberts  in 
"such  a  manner  that  it  would  still  appear  it  was  unsettled."  It  further  ap- 
peared by  the  testimony  of  the  said  lioberts  that,  upon  the  defendant's  verbal 
promise  to  protect  him,  he  (Roberts)  gave  to  the  defendant  his  notes  for  $6.- 
000,  and  a  note  to  Henry  Clews  &  Co.  for  $2,000,  (the  note  in  question;)  that 
the  defendant  went  away  with  them,  and  when  he  came  back  he  had  a  check 
payable  to  Roberts'  order,  which  the  latter  indorsed,  and  gave  it  to  the  defend- 
ant, who  handed  the  check  to  Mr.  Abbott.  It  also  appeared  by  the  testimony 
of  the  plaintiffs  that  the  note  in  question  was  received  from  the  defendant  on 
March  2,  1885;  that  the  defendant  then  said,  "Mr.  Clews,  I  want  your  firm 
to  cash  this  note,  and  I  will  guaranty  that  It  is  paid;  if  George  D.  Roberts 
does  not  pay  it,  I  will;"  and  thereupon,  and  upon  the  faith  of  these  repre- 
sentations and  statements,  the  plaintiffs  cashed  the  note.  The  defendant's 
version  of  the  transaction  is  that  these  two  thousand  dollars  were  not  for  him ; 
that  he  never  made  any  promise  to  Mr.  Clews  of  any  kind,  or  any  agreement 
with  him,  respecting  that  sum  of  money  or  the  note  in  question;  that  Rob- 
erts, in  the  presence  of  Clews,  agreed  to  pay  $2,000  as  his  part  of  the  amount 
to  be  paid  in  settlement,  provided  Mr.  Clews  would  discount  his  note  in  six 
months'  time  for  that  amount;  this  Mr.  Clews  agreed  to  do;  that  accordingly 
Mr.  Roi)ert8  made  a  note  for  that  amount,  and,  as  he  was  going  to  the  office 
of  Mr.  Clews,  Roberts  requested  the  defendant  to  take  the  not«,  and  obtain 
the  money  for  him,  (Roberts,)  which  the  defendant  did,  and  subsequently  gave 
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it  to  Roberts.  It  appears  to  have  been  conceded  npon  the  trial  that  Boberts 
was  not  »  party  to  the  action  which  was  settled;  that  he  was  not  settling  a 
liability  in  tlint  action  for  himself;  bat  the  defendant  testitied  that  Roberts 
promised  to  pay  $2,000  if  Mr.  Clews  would  discount  his  note,  which  he  swears 
Mr.  Clews  agreed  to  do;  and  the  defendant  insists  that  the  transaction  was 
simply  one  of  an  advance  of  money  to  Mr.  Boberts  on  his  (Roberts')  own  note, 
and  not  a  guarantee  of  the  note  in  question  by  the  defendant,  as  claimed  by 
the  plaintiffs. 

Upon  the  issue  thus  raised  the  learned  trial  jadge  charged  the  jury,  among 
other  tilings,  as  follows:  "So  the  question  for  the  jury  to  determine  in  this 
case  is  wliether  this  was  the  debt  of  Alley  to  Clews,  or  whether  it  was  a 
simple  guaranty  by  Alley  of  the  note  of  Roberts,  given  to  Clews  &  Co., 
or  whether  there  was  any  guaranty  whatever  upon  tlie  part  of  Mr.  Alley. 
If  Mr.  Alley  promised  nothing,  then,  of  course,  he  is  not  liable  in  this  action. 
If  be  promised  that  he  would  pay  that  note  if  Boberts  did  not  pay  it,  than  he 
is  not  liable,  because  it  was  a  verbal  promise;  and,  in  respect  to  that,  the  jury 
will  consider  that  the  statute  in  question  is  a  wholesome  one,  and  designed  to 
protect  persons  from  liability  for  the  debts  of  others,  unless  they  have  spe- 
cially assumed  them  in  writing,  to  protect  them  from  being  charged  upon 
the  evidence  of  a  mere  verbal  contract.  But  if  the  transaction  was  that  Mr. 
Alley  got  this  as  an  advance  from  Mr.  Clews,  and  this  note  was  only  intended 
as  a  screen  to  cover  his  obtaining  this  money  and  paying  it  himself,  so  that  he 
was  in  no  sense  the  guarantor  of  another,  but  was  promising  expressly  to  pay 
his  own  obligation,  then,  of  course,  he  is  liable."  To  this  the  plaintiffs  took 
the  following  exception:  "And  I  also  except  to  your  honor's  reference  in  the 
charge  to  the  statute  of  frauds  as  in  any  way  applicable  to  this  case,  and  to 
your  lionor's  charge  where  you  spoke  of  the  probability  of  the  jury  finding  on 
the  evidence  that  it  was  a  simple  guaranty  of  a  note  of  Boberts.  I  claim  tint 
there  was  no  obligation  on  the  part  of  Mr.  Boberts,  in  any  event." 

This  exception  cannot,  under  any  view  of  the  evidence  in  the  case,  be  sus- 
tained. If  credence  be  given  to  the  testimony  of  George  D.  Roberts,  a  wit- 
ness called  by  tiie  phiintiffs,  that  Harpending  should  pay  $8,000,  the  defend- 
ant $6,000,  and  Mr.  Clews  $2,000,  and  that  Harpending  paid  his  share  in 
bills,  and  the  defendant  paid  $6,000  by  tlie  noto  of  the  witness  Roberts,  and 
also  $2,000  by  the  noto  made  by  Boberts  to  Henry  Clews  &  Co.,  then  the  con- 
clusion is  inevitable  that  Clews'  share  of  the  settlement,  viz.,  $2,000,  was 
paid  by  the  identical  noto  in  question.  If  this  view  of  the  evidence  is  correct, 
then  as  tlie  alleged  promise  was  made  upon  a  consideration  moving  to  a  .third 
]>er3on  and  beneticlal  to  him,  and  not  upon  a  consideration  moving  to  the 
defendant,  so  that  the  defendant  carae  in  merely  as  a  surety  for  the  plaintiffs 
on  the  indebtedness  of  the  plaintiff  Henry  Clews,  the  promise  was  collateral 
and  void,  within  the  statute  of  frauds.  Throop,  Verb.  Agr.  g  663;  White  v. 
Rintotd,  10»  N.  Y.  222, 15  K.  E.  Bep.  818.  On  the  other  hand,  if  the  defend- 
ant's version  of  the  transaction  is  credited, — or  if  discredited,  and  the  evidence 
viewed  in  the  most  favorable  light  to  the  plaincifTs,  viz.,  that  Roberts  made 
the  not«  in  suit  for  the  accomnlodatiun  of  the  defendant,  who  obtained  the 
money  from  the  plaintiffs,  and  that  this  note  was  only  intended  as  a  screen  to 
cover  bis  obtaining  this  money  for  himself,  so  tbut  be  was  iu  reality  obtaining 
the  money  on  his  own  obligation  and  on  bis  promise  to  pay  the  same, — then 
the  chai'ge,  as  a  whole,  conveys  the  correct  rule  of  law  upon  the  questions 
presented  by  the  evidence,  and  therefore  the  exception  to  the  same  cannot  be 
sustained.  Sperry  v.  Miller,  16  N.  Y.  407;  Caldwell  v.  Steamboat  Co.,  47  N. 
Y.  282;  Losee  v.  Buclianan,  51  N.  Y.  476,  492;  Hickenbottom  v.  Railroad 
Co.,  122  N.  Y.  91,  25  JJ.  E.  liep.  279;  Chellis  v.  Chapman,  125  K.  Y.  214, 
26  N.  E.  Bep.  308. 

The  plaintiffs  requested  the  court  to  charge:  "(1)  If  you  believe  the  testi- 
mony of  Mr.  Clews  and  Mr.  Foster  concerning  the  promise  of  Mr.  Alley,  you 
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inuRt  Ond  a  verdict  for  the  p1ainti4a.  (2)  A  parol  proraiBe,  that  is,  a  promise 
by  word  of  moutli,  such  as  Mr.  Clews  and  Mr.  Foster  testify  was  made,  is  as 
good  and  valid  in  law  as  though  it  had  been  in  writing  and  signed  by  the  de- 
fendant." The  judge  refused  to  charge  as  requested,  and  the  plaintiffs  ex- 
■cepted.  The  principle  of  law  involved  in  these  reqaests  was  fitlrly  covered  by 
the  oliarge,  and  the  judge  "was  not  required  to  charge  the  same  proposition  a 
second  time,  or  in  the  particular  language  of  the  request.  Conley  v.  Meeker, 
85  N.  Y.  618;  Raymond  v.  Richmond,  88  N.  Y.  671,  mem.;  Esmond  v.  Kings- 
ley,  (Sup.)  3  N.  Y.  Supp.  696.  These  exceptions  to  the  judge's  charge  cannot, 
therefore,  be  sustained.  The  verdict  of  the  jury  is  amply  sustained  by  the 
evidence,  and  we  can  And  no  reason  to  interfere  with  their  determination  of 
facts. 

The  judgment  and  order  appealed  from  should  therefore  be  affirmed,  with 
ooats  to  the  respondent.    All  concur. 


MAODONALD  e.  KlBFEEUX>BF  at  oL 
(Common  Flea*  of  New  York  Cttv  and  Cotmiy,  Oeneral  Term.    May  8, 188B.) 

X.  APPBAI/— OMBOTIONB  'Wa]VH>— iRKBattULBITRB  OV  ATTACHlfBKT. 

Objections  to  a  motion  by  creditors  to  vacate  an  attachment,  on  the  ground  that 
the  moving  papers  do  not  show  that  any  valid  attachment  had  been  obtained  by 
the  moving  creditors,  and  that  the  particular  irregularity  in  the  attachment  is  not 
■pecifled  in  the  moving  papers,  cannot  be  first  made  in  an  appellate  court. 
t.  Attaohmxnt — Grounds  or  Warkamt — Mandatort  Provisions. 

The  provisions  of  Code  Civil  Proo.  {  64i,  that  a  warrant  of  attachment  "must  be 
Bubscnbed  by  the  iudge  and  the  plaintiff's  attorney,  and  must  briefly  recite  the 
eronnd  of  the  attachment, "  are  mandatory,  and  the  omission  of  sach  requirements 
u  not  a  mere  irregularity,  curable  by  amendment. 
&  Samb— Defakturb  rROM  Crrr  and  Statb  ov  Nitr  York. 

A  warrant  of  attachment  which  merely  recites  that  "defendant  has  departed 
from  the  dty  and  state  of  New  York, "  such  departure  not  being  by  statute  speci- 
fied as  a  ground  of  attachment,  does  not  comply  with  Code  Civil  Proo.  i  641,  pro- 
viding that  the  warrant  shall  briefly  state  the  ground  of  the  attachment. 

Appeal  from  special  term. 

Action  by  Nellie  MacDonald  against  Frederick  F.  Kieferdorf  and  others. 
On  the  Ist  day  of  February,  1892,  the  plaintilT  and  appellant  procured  a 
warrant  of  attachment  against  the  property  of  Frederick  F.  Kieferdorf  in 
this  action,  which  was  subsequently  levied  upon  the  property  of  the  defend- 
ant. The  warrant  recited  "  that  defendant  has  departed  from  the  city  and 
state  of  Xew  Yorl<."  Subsequently  Harford  B.  Kirlc  and  others,  composing 
the  firm  of  H.  B.  Kirli.  &  Co.,  the  respondents,  apon  an  atiidavit  of  ttieir  at- 
torney allying  the  granting  of  the  said  warrant  of  attachment  in  the  above- 
entitled  action  on  February  1,  1892,  a  copy  of  which  he  annexed  to  the  mov- 
ing papers,  and  also  that  in  pursuance  thereof  the  sheriff  had  made  a  levy  on 
the  stocis  and  goods  of  the  defendant ;  that  on  or  about  February  4,  1892,  an 
action  was  commenced  in  this  court,  in  which  the  respondents  were  plaintiffs, 
and  the  defendant  herein  defendant;  that  on  February  5, 1892,  an  attach- 
ment was  granted  in  said  last-mentioned  action  against  the  property  of  the 
defendant,  upon  the  ground  that  defendant  had  departed  from  this  state  with 
intent  to  defraud  his  creditors,  or  to  avoid  the  service  of  a  summons,  and  duly 
issued  to  the  sheriff,  who,  by  virtue  thereof,  attached  the  property  of  the  de- 
fendant: and  upon  the  sheriff's  certitlcate  that  he  had  levied  upon  tlie  prop- 
erty of  the  defendant  by  virtue  of  each  of  the  aforesaid  attactiments, — moved 
to  vacate  the  attachment  granted  herein,  upon  the  ground  that  it  fails  to  com- 
ply with  sections  23  and  641  of  the  Code  of  Civil  Procedure.  Upon  the  argu- 
ment of  the  said  motion  tlie  appellant  applied  to  the  court  "for  leave  to  amend 
the  said  warrant  of  attachment,  by  inserting  therein  a  full  statement  of  the 
grounds  upon  which  the  said  warrant  was  granted,  as  required  by  section  641 
of  ttie  Code  of  Civil  Procedure;"  which  application  was  denied,  and  the  said 
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motion  was  granted,  "upon  the  ground  that  the  said  warrant  of  attachment 
fails  to  comply  with  section  641  of  the  Code  of  Civil  Procedure;"  and  from 
the  order  encered  thereon  the  plaintiff  appeals.     Affirmed. 

Argued  before  Daly,  C.  J.,  and  Bischoff  and  Gikoebicu,  JJ. 

Henry  Heymann,(8.  F.  Kneeland,  of  counsel,)  for  appellant.  Shepard, 
Tarry,  ifcKeleey  <ft  Prentt$$,  {8eth  Sprague  Terry,  of  counsel,)  tor  respond' 
ents. 

GiEOERiCH,  J.  The  appellant  seeks  a  reversal  of  the  order  appealed  from 
on  the  ground,  among  others,  that  the  moving  papers  in  this  case  do  not  show 
that  any  valid  attachment  had  been  obtained  bj  the  moving  creditors,  and 
that,  therefore,  the  motion  to  VHcate  her  attHchment  could  not  be  entertained. 
Had  such  an  objection  been  made  in  the  court  below,  it  would  have  been  fatal 
to  the  right  of  the  moving  creditors  to  make  such  application,  {Tim  v.  Smith, 
8  Civil  Froc.  U.  347,  affirmed  93  K.  Y.  87;  WiUianu  v.  Waddell,  5  CivU 
Froc.  11.  191;  Bruen  v.  Qillet,  44  Hun.  298;  WilUama  v.  Kulla.  11  N.  Y.  St. 
Uep.  283;  Dayton  v.  Manufacturing  Co.,^)  unless  the  defect  pointed  out  was 
permitted  to  be  supplied  by  amendment.  But  it  would  be  manifestly  unjust 
to  permit  such  an  objection  to  be  raised  for  the  first  time  on  appeal,  wliich 
the  appellant  had  every  opportunity  to  present  in  the  court  below,  and  which, 
if  made,  might  have  been  met  by  strict  legal  proof  of  the  subsequent  lien, 
{Tim  V.  Smith,  supra;)  or,  if  the  court  would  not  have  permitted  an  amend- 
ment to  supply  such  proof,  it  must  have  denied  the  motion  without  prejudice 
to  a  renewal  of  the  application  upon  proper  proofs  and  papers.  Therefore, 
under  these  circumstances,  the  objection  is  not  available  on  appeal  in  the  first 
instance. 

The  appellant  also  insists  that  the  particular  irregularity  is  not  specified  in 
the  moving  papers.  The  order  to  show  cause  specifies  with  sufficient  distinct- 
ness the  grounds  upon  which  the  moving  creditor  moved  the  court  to  vacate 
the  warrant  of  attachment  herein;  but,  conceding  that  the  ground  was  not 
sufficiently  pointed  out,  the  record  shows  that  this  objection  was  not  raised 
in  the  court  below,  where  a  full  argument  and  hearing  was  had  upon  the 
merits,  and,  under  the  authorities,  the  objection  cannot  now  be  entertained 
fur  the  first  time.  Licermore  v.  Bainbridge,  14  Abb.  Pr.  (N.  S.)  227;  Mil- 
ler V.  Kent,  10  Wkly.  Dig.  361,  59  How.  Pr.  821. 

The  appellant  also  insists  that  the  omission  of  any  of  the  requirements  spec- 
ified in  section  641  of  the  Code  of  Civil  Procedure  is  a  mere  irregularity,  and 
that  such  an  omission  may  l>e  supplied  by  amendment.  It  is  difficult  to  see 
how  such  a  construction  can  be  placed  upon  these  provisions  of  the  Code, 
which  are  mandatory,  as  clearly  appears  by  the  following  portions  thereof  ap- 
plicable to  the  case  nnder  consideration,  viz.:  "The  warrant  must  be  sub- 
scribed by  the  judge  and  llie  plaintiff's  attorney,  and  must  briefly  recite  the 
ground  of  the  attachment."    Id.    The  requisites  of  the  warrant  are  thus  pre- 

'The  case  of  Dayton  v.  McElwee  Manuf'g  Co.  was  heard  at  chambers,  (saprema 
court,  New  York  county,)  before  Mr.  Justice  Inobaham,  who  filed  the  following  mem- 
orandum on  December  21,  1891 :  "To  entitle  the  moving  party  to  apply  to  have  the 
plaintiff's  attachment  vacated,  he  must  show  that  he  has  acquired  a  lien  upon  or  inter- 
est in  the  defendant's  property  after  it  was  attached.  To  show  euoh  an  interest,  a 
copy  of  the  attachment  is  annexed  to  the  moving  papers,  granted  by  one  of  the  justicea 
of  this  court,  directing  the  sheriff  to  attach  the  defendant's  property.  The  affidavits 
upon  which  the  moving  party's  attachment  was  granted  are  not  made  part  of  thesa 
papers,  and  there  is  no  evidence  to  show  that  the  lustice  granting  the  attachment  had 
jurisdiction  to  grant  it.  In  Tim  v.  Smith,  8  Civil  Proc  R.  S49,  it  was  held  that  tae 
papers  upon  which  the  attachment  of  the  moving  party  was  granted  must  be  made  a 
part  of  the  motion  papers,  so  that  the  court  can  determine  on  the  motion  whether  the 
judge  granting  the  attachment  had  jurisdiction,  and  this  case  appears  to  have  been 
followed.  I  think,  therefore,  the  moving  party  has  failed  to  show  ihat  he  has  a  lien 
upon  or  interest  in  the  defendant's  property,  and,  for  that  reasou,  the  motion  must  be 
denied. " 
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scribed,  and  it  is  manifest  from  the  langaage  of  tbe  statute  that  the  legisla- 
ture intended  that,  unless  these  provisions  are  complied  with,  tbe  warrant 
should  be  void.  This  view  is  in  accord  witb  that  of  the  codiBers,  whose  rea- 
sons for  the  additional  requirements  which  now  appear  in  section  641  of  the 
Code  are  stated  by  Mr.  Throop  in  his  notes  on  tlie  New  C!ode,  at  page  129, 
and  in  which  he  says  that  the  additions  to  this  section  are  modeled  upon  a 
corresponding  section  in  title  1,  §  561.  In  the  note  to  section  561,  be  says 
the  second  and  third  sentences  have  been  added,  and  that  tlie  former  expressly 
requires  the  order  to  state  the  grounds  of  arrest,  so  as  to  harmonize  the  pro- 
vision with  similar  provisions,  relating  to  other  provisional  remedies,  and 
witb  section  568,  whereby  tbe  plaintiff,  in  opposing  a  motion  to  vaciite  an  or- 
der of  arrest,  made  upon  proof  on  the  part  of  tbe  defendant,  is,  in  general, 
confined  to  the  grounds  of  arrest  recited  in  tbe  order.  While  section  561  was 
amended  in  1877  so  as  to  omit  this  requirement,  it  can  make  no  difference  in 
tbe  reason  given  by  the  codifiers.  It  was  manifestly  their  intention  to  re- 
quire the  ground  to  be  recited  in  the  warrant  of  attachment,  as  section  683 
expressly  provides  that,  upon  a  motion  to  vacate  an  attachment  made  upon 
additional  afSdavits,  new  proof  on  the  part  of  the  plaintiff  may  be  made  tend- 
ing to  sustain  any  ground  for  tbe  attalcbment  recited  in  the  warrant,  and  no 
other. 

In  tbe  case  at  bar  tlie  warrant  which  was  vacated  substantially  failed  to  re- 
cite the  ground  of  the  attachment.  It  merely  recited  that  "defendant  hasde- 
parted  from  the  city  and  state  of  New  York. "  This  is  not  one  of  the  grounds 
specified  in  tbe  Code  fur  the  granting  of  an  attachment.  A  person  has  a  per- 
fect riglit  to  depart  from  the  city  and  state  of  New  York  without  subjecting 
his  property  to  an  attachment.  In  only  two  instances  can  an  attachment  be 
granted  against  tbe  property  of  a  person  departing  from  the  state,  and  those 
are  when  he  departs  either  with  intent  to  defraud  bis  creditors  or  to  avoid  the 
service  of  a  summons.  We  have  not,  after  some  research,  been  able  to  find 
any  decision  touching  the  precise  point  involved.  We  have  been  referred  to 
the  case  of  Bank  v.  Bushwick,  (Sup.)  6  N.  Y.  Supp.  318,  which  does  not 
touch  tbe  point,  and  it  therefore  cannot  be  regarded  as  controlling.  In  that 
case  an  attachment  was  granted  upon  tbe  ground  that  the  defendant  was 
about  to  fraudulently  assign,  secrete,  or  dispose  of  its  property,  while  the 
warrant  recited  that  it  had  transferred  and  disposed  of  its  property  fraudu- 
lently. The  court  said  this  was  irregular,  but,  as  the  defect  hail  not  been 
pointed  out  in  the  notice  of  motion  as  a  ground  of  vacating  the  attachment, 
it  could  not  be  taken  advantage  of.  The  difference  between  that  case  and 
tlie  one  at  bar  is  plain.  There  the  warrant  on  its  face  was  a  good  one,  as  it 
recited  a  ground  recognized  by  the  Code;  but  in  the  case  at  bar  the  warrant 
does  not  recite  any  legal  ground  whatsoever.  The  case  of  Worthington  v. 
Doraett,  6  N.  Y.  St.  Bep.  861,  reversing  Daily  Keg.  Oct.  5, 1886,  which  arose 
in  the  supreme  court,  is  in  harmony  with  the  views  above  expressed.  In 
that  case  the  name  of  the  Judge  who  granted  the  attachment  wiis  omitted 
from  the  copy  warrant  served.  The  defendants  moved  to  vacate  the  attach- 
ment, which  was  denied  by  the  judge  at  chambers,  who  held  that  tbe  omis- 
sion referred  to  was  a  mere  irregularity,  which  it  was  the  duty  of  the  court  to 
permit  to  be  remedied,  and  was  not  a  good  ground  for  vacating  the  attach- 
ment. On  appeal,  tbe  order  denying  the  motion  to  vacate  the  attachment 
was  reversed,  and  the  paper  purporting  to  be  an  attachment  vacated.  The 
appellant  has  cited  a  number  of  cases,  which  have  been  carefully  examined 
and  considered,  but  none  of  them  are  at  variance  with  the  conclusions  ar- 
rived at  and  hereinbefore  expressed.  As  a  result  of  such  an  examination  of 
the  cases  so  cited,  and  of  those  cited  by  tbe  respondent,  it  is  deemed  to  be  not 
amiss  to  state  that  the  following  deductions  have  been  drawn  therefrom,  viz.: 
(1)  That,  where  tbe  form  of  a  mandate  is  prescribed  by  the  Code,  it  must 
be  sobstantially  followed;  otherwise  the  pap^  will  be  jurisdictionally  defect- 
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ive  and  void.  Otbom  y.  McCloakey,  55  How.  Pr.  345;  Worthington  v. 
Donett,  supra;  Flaae  v.  Riley,  98  N.  Y.  1;  and  see  Blossom  v.  Bstes,  b4  N. 
Y.  614.  (2)  But  where  the  aubstantial  rights  of  the  defendant  have  not  beea 
violated,  nor  the  rights  of  third  persons  prejadioed,  the  defect  may  be  disre- 
garded or  supplied  by  amendment.  AUantie,  etc,  Tel.  Co.  v.  Baltimore,  etc., 
Ji.  Co.,  46  N.  Y.  Super.  Ct.  K.  377, 409.  (3)  Where  the  paper  purporting  to  be 
a  mandate  recites  the  necessary  jurisdictional  facts,  the  same  will  not  be  set 
aside  because  of  erroneous  recitals  therein,  particularly  if  the  defect  is  not 
pointed  out  in  the  notice  of  motion  as  a  ground  of  vacating  the  attaclinienu 
Bank  v.  Bushteiok,  supra.  (4)  That  sheriSs,  in  an  action  against  thein  to 
enforce  an  alleged  liability  as  bail,  cannot  attack  the  form  of  the  mandHte 
placed  in  their  hands  for  enforcement.  Douglas  v.  Haberstro,  88  K.  Y.  611. 
Inasmuch  as  the  warrant  in  the  case  at  bar  was  jarisdictlonally  defective^  tbe 
order  appealed  from  should  be  affirmed,  with  costs.    All  concur. 


Oband  Bapids  School  FuRNrrtntE  Oo.  «.  Hahhebstbin. 
(Common  Pleat  of  New  Tork  City  and  Ommtih  OenenA  Ttim.    Kay  S,  UQ8l) 

CoMVi/TCT  o»  Laws — Usubt. 

Notes  executed,  delivered,  and  made  payable  in  Kew  York,  by  a  resident  tharaot, 
for  the  price  of  goods  purchased  from  a  foreign  corporation,  through  its  local  agent 
In  New  York,  are  governed  by  the  usury  laws  of  New  York. 

Motion  by  plaintiff  for  leave  to  appeal  to  the  court  of  appeals.    Denied. 

For  decision  on  appeal,  see  17  N.  Y.  Supp.  949,  tnem. 

Argued  before  Daly,  C.  J.,  and  Bischofp  and  Putor,  JJ. 

John  Holden,  for  appellant.     George  W.  Qallinger,  for  respondent. 

Pryor.  J.  The  action  is  by  payee  against  maker,  to  recover  interest  upon 
two  negotiable  notes,  the  principal  of  which  has  been  paid.  The  notes  in 
suit  were  in  renewal  of  others  given  by  the  maker,  a  resident  of  New  York, 
for  goods  sold  by  tbe  defendant,  a  Michigan  corporation.  The  notes  were 
made  and  payable  in  the  state  of  New  York,  and  by  their  terms  reserved  in- 
terest at  the  rate  of  7  per  cent,  per  annum.  Tbe  plaintiff  had  a  local  office 
and  agent  in  tiie  city  of  New  York,  and  the  evidence  indicates  that  the  goods 
for  which  the  original  notes  were  given  were  sold  in  this  state.  So,  likewise, 
it  appears  that  tlie  agreement  for  renewal  was  made  in  this  state,  and  that 
tlie  notes  were  delivered  in  this  state.  On  this  condition  of  fact  the  district 
court  held  the  notes  to  be  void  for  usury,  and.  its  judgment  for  the  defend- 
ant having  been  affirmed  by  us  on  the  hearing,  we  are  now  moved  to  allow 
the  defendant  to  talse  the  case  to  the  court  of  appeals.  The  principle  is  ele- 
mentary that  the  validity  of  a  contract  depends  upon  the  law  of  the  place  of 
execution  and  performance.  Hence,  where  a  note  made  and  payable  here  is 
negotiated  in  another  state,  the  laws  of  New  York  are  to  control  as  to  tbe  de- 
fense of  usury.  Jevadl  v.  Wright,  80  N.  Y.  259;  Dickinson  v.  Sdtoards,  77 
N.  Y.  573,  578;  Bank  v.  Laeombe,  84  N.  Y.  367.  The  defendant  alleges, 
however,  that,  since  the  notes  in  suit  were  given  in  performance  of  an  agree- 
ment of  renewal  and  forbearance,  their  validity  is  to  be  determined  by  tbe 
law  of  the  place  of  that  agreement.  Bank  v.  Lota,  81  N.  Y.  566,  572; 
Coal  Co.  v.  Kilderhouse,  87  N.  Y.  480.  436.  But  the  rule  relied  upon  is  not 
inimical  to  the  judgment,  because  it  appears  by  uncontradicted  evidence  that 
the  contract  of  forbearance  was  made  in  this  state,  and  that  here  the  plain- 
tiff's agent  procured  the  renewal  note.  The  case,  then,  is  this:  In  pursu- 
ance of  an  agreement  in  this  state,  for  forbearance  of  a  debt  contracted  in 
this  state,  the  defendant  executed  and  delivered  in  this  state  notes  payable  in 
this  state,  by  which  Interest  was  reserved  at  a  rate  not  allowable  by  the  law 
of  this  slate.  That  the  validity  of  the  notes  is  to  be  determined  by  tbe  law^ 
of  this  state,  and  that  by  that  law  they  are  condemned  as  usurious  and  void, 
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are  propositions  so  plain  and  incontroTertible  that  we  should  be  reprehended 
did  we  presume  to  submit  them  to  the  court  of  appeals  for  argument  and  ad- 
Judication.    Motion  denied,  with  costs.    All  concur. 


In  n  Dretfotjs. 

{SufrogtiUft  Court,  New  York  Count];.    Jannary,  1892.) 

Lbsaot  Tax— Whbn  Statuts  Taxbs  Emor— Death  ok  Dat  or  Fassaok 

Laws  1891,  c.  21B,  providing  that  a  tax  of  1  per  cent  shall  be  Imposed  on  a  Xogaay 
to  testator's  widow  whlota  exceeds  in  valne  tlO.OOO,  does  not  apply  to  a  legraoy  made 
by  a  testator  who  died  on  the  same  day  that  the  act  was  approved,  but  shortly  be- 
fore its  approval,  the  aot  providing  that  it  "shall  take  effect  immediately. " 

Proceeding  under  Laws  1891,  c.  215,  to  impose  a  tax  of  1  percent,  on  prop- 
erty bequeathed  by  Joseph  A.  Dreyfous,  deceased,  to  his  wife.  The  act  was- 
approved  April  20,  1891,  after  8  o'clock  a.  u.,  and  decedent  died  the  same 
day,  but  before  8  o'clock  a.  m. 

Edgar  J.  Levey,  for  comptroller.    Edgar  /,  Nathan,  for  respondents. 

Bansom,  S.  The  amendment  of  the  law  made  by  chapter  215  of  the  Laws 
of  1891  >  was  not  intended  to  be  retroactive.  When  testator  died,  the  rights 
of  the  legatee  vested,  and  were  unaffected  by  subsequent  legislation.  The 
legacy  is  therefore  exempt 

>Law8  1891,  &  216,  entitled  "An  act  to  amend  sections  1  and  28  of  chapter  483  of  the 
Laws  of  1885,  as  amended  by  chapter  718  of  the  Laws  of  1887,  entitled  'An  act  to  tax 
gifts,  legacies,  and  coUatenu  Inheritances  in  certain  oases,' "  was  approved  by  the  gov- 
ernor April  90, 1891,  and  reads  as  follows: 

"Section  1.  Section  1  of  chapter  488  of  the  Laws  of  1885,  as  amended  by  chapter  713 
of  the  Laws  of  1887,  entitled  *An  aot  to  tax  gifts,  legacies,  and  collateral  inhentanoes 
in  certain  cases,'  is  hereby  further  amended  to  read  as  follows: 

"*  Section  1.  After  the  passage  of  this  act  all  property  which  shall  pass  by  will  or 
by  intestate  laws  of  this  state  from  any  person  who  may  die  seised  or  possessed  of  the 
same  while  a  resident  of  this  state;  or,  if  the  decedent  was  not  a  resident  of  this  state- 
at  the  time  of  his  death,  which  property,  or  any  part  thereof,  shall  be  within  this  state; 
or  any  interest  therein  or  income  therefrom  which  shall  be  transferred  by  deed,  grants 
sale,  or  gift  made  in  contemplation  of  the  death  of  the  grantor  or  barf^ainor,  or  in- 
tended to  take  effect  in  possession  or  enjoyment  after  such  death,  to  any  person  or  per- 
sons, or  to  any  body  politic  or  coi-porate,  in  tmst  or  otherwise,  or  by  reason  whereof 
any  person  or  body  politic  or  corporate  shall  become  bene^cially  entitled  In  possession 
or  expectancy  to  any  property  or  the  income  thereof,  other  than  to  or  for  societies,  cor- 
porations, and  institutions  now  exempted  by  law  from  taxation  or  from  collateral  in- 
heritance tax, — shall  be  and  is  subject  to  a  tax  at  the  rate  hereinafter  specified,  to  be 
paid  to  the  treasurer  of  the  proper  county,  and  in  the  county  of  New  York  to  the  comp- 
troller thereof,  for  the  use  of  the  state ;  and  all  heirs,  legatees,  devisees,  administra- 
tors, execntors,  and  trustees  shall  be  liable  for  any  and  all  such  taxes  until  the  same 
shall  have  been  paid  as  hereinafter  directed.  When  the  beneficial  interest  to  any  per- 
sonal property  or  income  therefrom  shall  pass  to  or  for  the  use  of  any  father,  mother, 
husband,  wife,  child,  brother,  sister,  wife,  or  a  widow  of  a  son,  or  the  husband  of  a 
daughter,  or  any  child  or  children  adopted  as  such  in  conformity  with  the  laws  of  the 
state  of  New  York,  or  to  any  person  to  whom  the  deceased,  for  not  less  than  ten  year* 
prior  to  death,  stood  in  the  mutually  acknowledged  relation  of  a  parent,  or  to  any  lineal 
descendant  born  in  lawful  wedlock, — In  every  such  case  the  rate  of  such  tax  shall  be 
one  dollar  on  every  hundred  dollars  of  the  clear  market  value  of  such  property,  and  at 
and  after  the  same  rate  for  every  less  amount:  provided,  that  an  estate  which  may  be 
valued  at  a  less  sum  than  ten  thousand  dollars  shall  not  be  subject  to  any  such  duty  or 
tax;  but,  if  such  beneficial  interest  is  to  or  in  land  or  real  estate  In  this  state,  such  In- 
terest shall  be  exempt  from  taxation  under  this  section.  In  all  other  oases  the  rate  of 
tax  shall  be  five  dollars  on  each  and  every  hundred  dollars  of  the  dear  market  value  ot 
all  property,  and  at  and  after  the  same  rate  for  any  less^mount:  provided,  that  an  es- 
tate which  may  be  valued  at  a  less  sum  than  five  hundred  dollars  shall  not  be  subjeok 
to  any  snch  dnty  or  tax.' 

•  ••••••••••• 

"Sec  &  The  chapter  483  of  the  Laws  of  1885,  as  amended  by  chapter  713  of  the  Lawa 
of  1887,  Is  hereby  amended  to  read  as  follows:  'An  act  to  tax  gifts,  legaolee,  and  la- 
beritances. ' 

"Sec.  4.  ThU  act  shaU  take  effeot  immediately. " 
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Wooden  o.  Wbsteen  New  York  &  P.  B.  Co. 
•  {Superior  Court  of  Buffalo,  Oeneral  Term.    May  4, 1893.) 

1.  FXLIiOW  BbRVANTS — CJONDUCTOK  AND  BSAKBMAN — VlOB  PRINCIPAL. 

Wbere  the  determination  of  the  sufBciency  of  appliances  for  holding  defendant's 
railroad  train  In  desoending  a  grade  was  left  to  its  conductor,  the  decisiOD  of  the 
conductor  was  the  decision  of  defendant;  and  defendant  was  liable  for  the  death 
of  a  brakeman  on  the  train,  caused  by  the  Insufficiency  of  the  appliances  used. 

8.  Samk — RuLSS  ov  Railroad  Ck)MPANT. 

A  brakeman  who  has  been  In  the  employ  of  a  railroad  only  three  months  cannot 
be  held  to  have  had  knowledge  of  a  standing  order  in  regard  to  the  management  of 
the  train,  and  therefore  to  hare,  by  continuing  in  the  employment,  assumed  the 
risks  attendant  thereon;  it  appearing  only  that  the  order,  which  was  not  in  the 
book  of  rules,  bad  been  posted  some  time  before,  and  it  not  being  shown  wttether 
it  had  been  torn  down  or  was  still  up  during  his  employment. 
16  N.  Y.  Supp.  810,  affirmed,  by  dlWded  court. 

Motion  by  defendant  for  reargument  of  plaintiff's  motion  for  new  trial. 
Motion  denied  by  a  divided  court. 
For  opinion  on  granting  new  trial,  see  16  N.  Y.  Supp.  840. 
Argued  before  Hatch  and  Whitb,  JJ. 
John  G.  Milbum,  for  the  motion.     Harlow  C.  Curths,  opposed. 

Hatch,  J.  I  am  not  prepared  to  give  assent  to  the  conclusion  reached  by  my 
associate  upon  this  motion,  that  the  court,  in  sustaining  tlie  plaintiff's  ex- 
ceptions, assumed  a  rule  of  law  in  conflict  with  established  authority  regnlat- 
ing  the  relation  and  liability  between  master  and  servant,  and  of  servants  to 
each  other.  On  the  contrary,  I  think  the  rule  of  law  announced  by  Judge 
Beokwith  in  deciding  this  case,  as  applicable  to  the  facts  disclosed  by  the 
record  in  relation  to  those  questions,  expresses  the  correct  rule  of  law.  It  is 
much  more  difficult  to  find  evidence  connecting  the  cause  of  the  accident  with 
the  negligence  of  the  defendant;  however,  the  conclusion  is  reached  that  ttiis 
may  ho  done.  It  appears  from  every  witness  who  spoke  upon  the  subject 
that  upon  this  night  there  was  a  heavy  frost;  that  this  produced  a  liad. 
slippery  rail;  that  it  was  much  more  difficult  to  set  brakes  under  sncti  con- 
ditions than  it  the  rail  had  been  dry,  by  reason  of  which  the  holding  power 
of  the  brake  was  perceptibly  reduced.  It  is  also  in  evidence  that  oil  was 
found  upon  the  brake  shoes,  which  would  materially  lessen  the  friction  and 
grip  of  tiie  brake.  A  greased  brake  shoe,  it  is  not  strained  to  say,  consti- 
tutes a  defect  in  the  brake;  for  there  can  be  no  difference  between  a  brake 
shoe  rendered  wholly  or  partially  useless  by  grease,  and  one  which,  from  a 
defective  chain  or  other  cause,  prevents  its  coming  firmly  against  the  wheel. 
The  object  sought  is  to  create  friction,  and  resist  the  motion  of  the  wheel, 
and  whatever  lessens  its  power  in  this  respect,  to  the  extent  it  is  lessened, 
creates  a  defect.  An  examination  of  the  cars  not  broken  up,  made  after  the 
accident,  showed  the  brakes  upon  them  set.  The  conductor  had  given  to  the 
brakemen  all  necessary  instructions,  and  saw  that  they  were  properly  curried 
out;  for  he  states  that  be  knew  the  brakes  were  set,  as  they  left  the  lop  of 
the  grade,  "by  the  way  the  train  tipped  over  the  hill,"  and  also  from  seeing 
the  lights  moving  upon  the  cars  when  he  found  the  train  was  running  too 
fast,  and  went  upon  the  top  to  make  an  observation  and  set  the  brakes.  From 
this  .testimony  the  jury  would  have  the  right  to  draw  the  inference  that  the 
brakemen  were  promptly  ^nd  properly  performing  the  duties  devolving  upon 
them,  so  far  as  in  their  power. 

It  is  further  insisted  that  the  court  overlooked  the  question  that  deoaased. 
by  continuing  in  defendant's  employ  with  knowledge  of  defendant's  method 
of  operating  its  trains  over  Keating  mountain,  as  provided  by  its  rules  and 
orders,  assumed  the  risks  attendant  thereon.  If  the  greased  brakes  are  to  be 
ixxnsidered  as  a  defect  in  the  brake, — and  I  think  they  may  be, — ^it  is  quite 
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clear,  as  to  that*  he  took  no  risk;  and  defendant  could  be  held  liable  in  not 
complying  with  the  rule  which  requires  the  furnishing  of  reasonably  safe 
and  proper  appliances,  if  such  defect  be  connected  with  the  cause  of  the  ac- 
cident. But  it  is  not  clear  that  defendant's  claim  can  be  upheld,  as  matter 
of  fact.  The  conductor  ^-as  the  sole  judge  as  to  whether  the  train,  under 
the  circumstances,  could  be  safely  taken  down  the  mountain.  The  order  to 
leave  the  cars  came  to  the  conductor  personally.  Such  order  was  not  posted 
upon  the  bulletin  boards,  but  the  standing  order  with  respect  to  operating 
the  trains  over  Keating  mountain  was;  but  whether  it  was  posted  thrre  dur- 
ing Wooden's  employment  the  record  does  not  disclose,  or  whether  it  was  in 
fact  ever  brought  to  his  attention  does  not  appear.  What  does  appear  is  this: 
That  standing  orders  not  appearing  in  the  book  of  rules  the  men  And  on  the 
bulletin  boards.  That  the  rule  in  question  had  been  posted  upon  the  bulletiu 
board  for  a  long  time.  Tlie  conductor  did  not  remember  when  he  last  saw  it, 
but  knew  of  its  existence;  did  not  know  if  it  was  on  the  blackboard  at  the 
time  of  the  accident;  that  they  are  sometimes  torn  down,  and,  for  all  he  knew, 
this  may  have  been.  Deceased  had  only  been  in  the  employ  of  the  road  for 
S|  months,  and  a  fair  inference  from  the  conductor's  testimony  is  that  the 
rule  was  posted  a  long  time  before.  Whether  it  was  there  when  deceased 
entered  upon  his  employment,  or  whether  it  had  then  been  torn  down,  does 
not  appear.  I  therefore  think  that  it  may  not  be  taken  as  a  conclusive  fact 
that  deceased  had  notice  and  knew  of  the  rule  regulating  the  management 
of  trains  down  Keating  mountain.  The  law  requires,  not  only  that  the  rule 
be  formulated  and  adopted,  but  that  it  be'  promulgated.  Corcoran  v.  Jiail- 
road  Co.,  126  N.  Y.  673.  27  N.  £.  Bep.  1022.  Promulgation  is  to  make 
known.  It  means  that  such  rule  shall  be  brought  to  the  attention  of  the 
servants  affected  thereby,  or  that  It  be  given  such  publicity  us  that  the 
servant,  in  the  proper  dischargee  of  his  duties,  is  bound  to  take  notice  of  it 
when  knowledge  is  presumed.  If  the  rule  was  not  upon  the  bulletin  board 
when  deceased  entered  the  employment,  then  as  to  him  there  was  no  promul- 
gation, and  he  was  not  bound  to  take  notice  of  it;  and  search  is  vain  to  show 
that  be  received  Information  from  any  other  source,  or  from  that.  Whether 
this  was  a  proper  promulgation  of  the  rule,  as  to  deceased,  I  think  was  a 
question  for  the  Jury. 

Upon  all  the  facts  of  the  case  the  conclusion  is  reached  that  the  jury  would 
have  been  authorized  in  flnding  negligence  upon  the  part  of  the  defendant  in 
attempting  to  take  the  train  down  the  mountain  under  the  existing  circum- 
Btances  and  conditions;  that  thereby  control  was  lost  of  the  train  by  reason  of 
the  condition  of  the  track,  and  insufficient  and  defective  brake  power  produc- 
ing the  accident  and  injury  complained  of.  These  views  lead  to  a  denial  of 
the  motion  for  a  reargument. 

White,  J.  If  the  motion  for  a  reargument  is  to  prevail,  it  must  be  upon  the 
sole  ground  that  the  order  of  the  general  term,  granting  a  new  trial,  is  in 
conflict  with  a  controlling  decision  upon  the  questiou  as  to  the  relation  which 
existed  between  the  conductoi'  of  the  train  of  cars  upon  which  the  deceased 
loet  his  life  and  the  deceased,  who  was  at  the  time  a  brakeman  upon  the  same 
train.  The  theory  of  the  plaintiff  upon  the  trial,  and  that  adopted  by  the 
court  in  ordering  a  new  trial,  was  that  the  evidence  given  would  have  jus- 
tified the  jury  in  finding  tliat  the  injury  complained  of  was  caused  by  the 
failure  of  the  conductor  in  charge  of  the  train  to  select  and  make  use  of  the 
proper  means  and  appliances  for  safely  moving  the  train  over  Keating  moun- 
tain. As  the  record  stands,  it  must  be  assumed  that  by  dividing  the  train 
and  moving  it  in  sections,  or  by  enlisting  more  help  in  the  work  of  handling 
it,  it  might  have  been  taken  over  with  safety.  At  any  rate,  there  is  no  evi- 
dence tliat  it  could  not  have  been.  The  means  and  appliances  to  do  the  work 
with  safety  were  supplied  by  the  defendant,  but  the  manner  or  mode  of  ad- 
v.lSK.Y.s.no.'J — 49 
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justing  and  using  them  was  left  to  the  discretion  of  the  conductor;  and.forthe 
purpose  of  this  motion,  (only,)  it  may  be  assumed  that  tbe'proximate  cause 
of  the  action  was  tlie  failure  of  the  conductor  to  properly  adjust  and  use  such 
means  and  appliances.  Under  the  circumstances,  the  whole  duty  of  the  de- 
fendant  to  the  deceased  was  discharged  when  it  placed  proper  and  sufficient 
means  and  appliances  for  the  movement  of  the  traita  in  the  hands  of  the  con- 
ductor, and  vested  in  him  the  right  to  use  those  means  and  appliances,  in  his 
discretion;  and  bis  failure  to  nialce  a  proper  use  of  them  was  that  of  a  co- 
servant,  and  not  of  the  master.  The  trial  of  the  case  proceeded,  and  the  or- 
der granting  a  new  trial  was  based,  upon  the  assumption  that  for  the  time  be- 
ing the  conductor  of  the  train  occupied  the  relation  of  master  to  the  decpasfld, 
and  not  that  of  a  coeervant;  in  other  words,  that,  in  attempting  to  take  the 
whole  train  over  the  mountain  at  once,  instead  of  dividing  it  or  enlisting  more 
help  in  bandlingit.  the  conductor  was  discharging  a  duty  imposed  by  law  upon 
the  defendant.  The  particular  business  or  undertaking  in  which  the  con- 
ductor and  deceased  were  engaged  at  the  time  of  the  accident  was  that  of 
moving  a  train  of  cars  over  a  mountain.  As  to  all  work  necessary  to  be  per- 
formed in  tliat  business,  it  seems  to  me  to  be  settled  by  the  controlling  decis- 
ions of  the  courts  of  this  state  that  the  conductor  and  the  deceased  were  oo- 
servants.  The  record  shows  the  train  to  have  been  in  all  respects  an  ordinary 
one;  that  the  deceased  knew,  or  was  chargeable  with  knowledge  of,  the  way 
in  which  trains  were  moved  over  the  mountain,  and  of  the  fact  that  the 
means  and  appliances  to  be  used  were  in  the  discretion  of  the  conductor. 
Tlie  case  then,  in  brief,  is  one  where  tlie  master  has  supplied  his  servant  with 
suflacient  means  and  appliances  for  doing  the  work  in  tiand,  but  has  left  the 
selection  of  those  means  and  appliances  to  the  judgment  and  discretion  of  one 
of  those  servants,  to  the  knowledge  and  with  the  assent  of  the  others,  and 
one  of  the  latter  is  injured  by  the  failure  of  the  one  vested  with  such  discre- 
tion to  properly  adjust,  select,  or  use  the  means  and  appliances  furnished  by 
the  master.  It  was  the  duty  of  the  defendant  to  provide  suitable  means  for, 
taking  the  ill-fated  train  over  the  mountain,  but  the  selection  and  use  of  those 
means  must  necessarily  be  intrusted  to  its  servants  in  charge  of  the  train. 
In  the  nature  of  things,  no  general  agent  could  be  present  to  discharge  the 
duty.  I  think  the  responsibility  for  the  proper  adjustment,  selection,  and 
use  of  those  means  and  appliances  was  wit>)  tlie  conductor  of  the  train,  as  a 
coservant  with  the  deceased,  and  not  his  master.  Suc>)  selection,  adjustment, 
and  use  of  those  means  and  appliances  were  a  part  of  tlie  ordinary  and  neces- 
sary work  to  be  done.  The  conductor  was  not  more  than  a  superior  agent 
engaged  in  the  same  general  business  with  the  deceased,  and  for  an  error  of 
judsment  on  the  part  of  such  agent,  under  the  circumsiances  disclosed  by  the 
record  before  us,  the  master  is  not  liable.  The  deceased  took  the  risk  of  tlie 
defendant's  mode  of  doing  business,  in  which  he  lost  his  life,  tliough  a  safer 
one  might  have  been  followed,  because  he  knew,  or  was  chargeable  with 
knowledge  of,  the  way  in  wliicb  that  business  was  done.  I  am  of  the  opinion 
that  a  reargument  of  the  case  should  be  allowed  on  the  ground  that  the  or- 
der granting  a  new  trial  is  in  conflict  with  the  law  holding  that  the  master 
is  not  liable  to  one  servant  for  the  injury  caused  by  the  negligence  of  an- 
other. Sherman  v.  Railroad  Co.,  17  N.  T.  158;  Dobbins  v.  Brown,  119  N. 
Y.  188,  28  N.  E.  Hep.  537;  Crispin  v.  Bahhitt,  81  N.  Y.  516;  Neuhaxur  ▼. 
Railroad  Co.,  101  N.  Y.  607, 4 1).  E.  Bep.  125;  Rose  T.  Rattroad  Co.^  58  N. 
Y.  217. 
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In  re  Citt  or  Bcffalo. 

In  n  Wasson. 

(Suparior  Court  of  Bvffalo,  Omural  Term.   Hnr  8,  UHi) 

1.  ^asnan  DoMAnr— Vautb  ov  Lajto— ESviDasai. 

In  condemnation  jirooeedings,  where  one  bas  testified  aa  to  the  vatae  of  the  land, 
the  ezolusioa  of  hia  testimoDy  aa  to  the  value  of  sand  thereon,  if  error,  is  hannlesa. 
9.  Saks — JuBisDionoir  or  Supbbiok  Cocbt. 

The  superior  court  of  Buffalo  being  one  of  local  and  Inferior  jnrisdiotion,  whose 
territorial  lurisdiction  is  coextensive  with  the  oity  limits,  the  legislature  cannot 
confer  on  n  Jnrisdiction  to  entertain  proceedings  for  the  seleotion  and  location  of 
lands  outside  the  city  for  park  purposes. 

Appeal  from  special  term. 

Application  by  tbe  city  of  Buffalo  to  acquire  lands  for  park  purposes,  puiw 
snant  to  Laws  1887,  e.  557.  From  an  order  taking  certain  lands  in  West 
Seneca,  owned  by  Miles  Wasson,  be  appeals.     Beversed. 

Argued  before  Trrus,  C.  J.,  and  White,  J. 

John  Citneen  and  Stephen  Loekioood,  for  appellant.  WUltam  F.  Maekey, 
for  respondent,  city  of  Buffalo. 

WmTx,  J.  This  proceeding  is  founded  upon  chapter  557  of  the  Laws  of 
1887,  which  is  entitled  aa  follows:  "An  act  to  authorize  tbe  park  comrnia- 
sioners  of  the  city  of  Buffalo  to  select  and  locate  such  grounds  as  may  be 
deemed  desirnble  for  park  purposes  in  the  Thirteenth  ward  of  said  city,  and 
in  the  town  of  West  Seneca,  Erie  county."  The  body  of  the  act  provides, 
among  other  things,  that  tbe  pari;  commissioners  may  select  and  locate  such 
lands  in  the  town  of  West  Seneca  as  may  be  deemed  desirable  to  be  reserve 
and  set  apart  for  one  or  more  public  parks,  but  that  before  such  lands  shall  be 
taken  by  the  city  of  Buffalo  the  common  conncil  of  said  city  shall  declare  its 
determination  to  take  and  appropriate  the  lands  so  selected  and  located,  or  so 
much  of  the  same  as  the  said  common  council  shall  determine  to  take,  pre- 
scribes the  mode  of  procedure  and  methods  by  which  tbe  title  shall  be  ao- 
qnired,  and  names  this  court  as  the  one  in  which  the  proceeding  must  be 
prosecuted;  and  requires  the  issue  and  sale  of  bonds  by  the  city  to  pay  for 
such  lands  aa  may  bis  taken  under  the  provisions  of  the  act.  The  method  of 
acquiring  the  title  to  the  lands,  and  paying  therefor,  is  essentially  different 
from  that  prescribed  by  tbe  charter  of  the  city  of  Buffalo.  The  park  com- 
missioners selected  and  located  the  lands  of  the  appellant  in  the  town  of  West 
Seneca  as  a  part  of  those  deemed  desirable  to  be  reserved  and  set  apart  for 
park  purposes,  and  thereupon  this  proceeding  was  instituted  and  prosecuted 
to  a  final  determination  in  compliance  with  the  statute  of  1887.  It  Is  claimed 
l^the  appellant  tliat  the  order  appealed  from  should  be  reversed  on  the 
grounds: 

1.  That  testimony  offered  in  his  behalf  on  the  hearing  before  the  commis- 
sioners was  improperly  excluded.  The  testimony  excluded  was  that  of  David 
Walker,  and  was  directed  to  tbe  value  of  sand  shown  to  exist  in  a  consider^ 
able  quantity  on  the  lands  of  tbe  appellant.  This  witness  in  fact  testified 
quite  at  length  concerning  the  situation  and  condition  of  the  lands,  the  exist- 
ence and  amount  of  sand  npon  it,  and  gave  his  opinion  of  the  value  of  the 
land  as  it  was.  It  can  hardly  be  said  that  the  exclusion  of  his  testimony  as 
to  the  value  of  the  sand  alone,  even  if  its  admission  would  have  been  proper, 
prejudiced  the  appellant. 

2.  The  appellant  claims  that  the  amount  of  damages  awarded  to  him  was 
inadequate.  The  testimony  on  this  point  was  conflicting,  and  the  finding  of 
tbe  commissioners  must  be  treated  as  conclusive. 

8.  The  appellant  next  claims  that  this  chapter  557  of  the  Laws  of  1887, 
in  so  far  as  it  prescril)es  the  method  or  mode  of  procedure  with  reference  to 
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lands  situated  in  the  town  of  West  Seneca,  was  repealed  bj  chapter  95  of  tlie 
Liiws  of  1890.  as  amended  by  chapter  247  of  the  Laws  of  189U,  and  that 
therefore,  as  to  the  lands  of  the  appellant,  this  court  has  no  jurisdic-tion  in 
this  proceeding.  On  the  1st  day  of  May,  1890,  the  legislature  of  tliis  state 
passed  an  act  called  and  known  as  the  "Condemnation  Law,"  which  pre- 
scribes the  method  of  procedure  in  proceedings  for  the  condemnation  of  real 
property  for  a  public  use;  and  that  method  of  procedure  differs  from  that 
prescribed  by  the  act  of  1887.  The  condemnation  law  went  into  effect  May 
1,  1890.  and  this  proceeding  was  commenced  June  9, 1890.  'f  he  claim  of  the 
Appellant  is  that  the  act  of  1890  repealed  the  act  of  1887.  A  somewhat  care- 
ful reading  of  the  act  of  1890  convinces  me  tliat  it  was  intended  to  cover  the 
whole  subject-matter  of  the  method  of  procedure  in  a  case  like  this,  as  to 
lands  situated  outside  the  city  limits,  and  that  it  did  by  implication  repeal  the 
act  of  1887  so  far  as  it  prescribed  a  method  of  procedure  for  acquiring  title  to 
real  estute  situate  in  the  town  of  West  Seneca,  and  that,  since  the  condemna- 
tion law  became  of  force,  it  has  been  necessary  to  conform  to  its  provisions 
or  method  of  procedure  in  proceedings  to  acquire  title  to  real  estate  situate 
'Outside  the  city  limits  for  a  public  use  by  the  city  of  Buffalo.  Where  a  re- 
vJBing  statute  covers  the  whole  subject-matter  of  antecedent  statutes,  plainly, 
by  legislative  intent,  it  is  to  be  deemed  to  contain  the  entire  law  on  the  sub- 
ject, and  virtually  repeals  the  former  enactment.  In  re  New  York  Institu- 
tion, etc.,  121  N.  Y.  234,  24  K.  £.  Bep.  378;  In  re  Waahington  at.,  A.  « 
F.  R.  Co.,  115  N.  Y.  442,  22  N.  E.  Bep.  356. 

4.  It  is  next  claimed  that  chapter  557  of  the  Laws  of  1887  is  in  coaflid 
with  section  16  of  article  3  of  the  state  constitution,  which  provides  that  no 
local  or  private  bill  which  may  be  passed  by  the  legislature  shall  embrace 
more  than  one  subject,  and  tliat  that  shall  be  expressed  in  its  title.  The  title 
of  the  act  in  question,  in  terms,  mentions  but  one  subject,  and  that  is  the 
-conferring  npon  certain  citizens  of  Buffalo  of  the  authority  to  select  and  lo- 
cate lands  which  they,  the  citizens  aforesaid,  may  deem  desirable  for  park 
purposes.  There  is  no  inlimation  in  the  title  that  the  act  contains  any  pro- 
visions for  the  maintenance  or  embellistiment  of  such  parks  as  in  the  case  of 
chapter  165  of  the  Laws  of  1869,  by  virtue  of  which  the  park  commissioners 
of  the  city  of  Buffalo  were  appointed.  It  was  competent  for  the  legislature  to 
delegate  to  the  park  commissioners  the  right  to  select  and  locate  lands  for 
public  use  by  the  city  of  Buffalo,  and  thereby  modify  its  charter  in  that  re- 
spect for  the  occasion;  such  right  of  selection  and  location  by  virtue  of  the 
charter  being  in  the  city  itself,  acting  through  its  common  council.  There 
is  no  restraint  upon  the  exercise  of  the  right  of  eminent  domain  by  the  legis- 
lature, except  that  the  property  must  l>e  taken  for  a  public  use,  and  compen- 
sation must  be  made  in  the  manner  prescribed  by  law.  In  re  Union  El.  R, 
Co.,  112  N.  Y.  74,  19  N.  E.  Rep.  664;  People  v.  Smith,  21  N.  Y.  598.  The 
selection  and  location  of  lands  to  be  taken  for  a  public  use  under  and  by  vir- 
tue of  a  statute  by  a  city  might  properly  constitute  a  subject  of  legisUtion; 
and  in  this  case  when  the  legislature,  instead  of  selecting  and  locating  lands 
to  be  taken  by  the  city  of  Buffalo  for  park  purposes  directly,  by  the  terms  of 
the  statute,  as  in  the  matter  of  the  acquisition  of  certain  lands  in  New  York 
and  Westchester  counties,  (reported  in  99  N.  Y.  at  page  569,  2  N.  £.  Bep. 
€42,)  delegated  such  right  of  selection  and  location  to  the  park  commissioners, 
it  but  exercised  the  power  it  possessed  in  tliat  behalf;  and  the  designation  of 
such  persons  as  its  agents  to  select  and  locate  was  a  proper  subject  of  legisla- 
tion, within  the  meaning  of  the  constitution.  Tlie  provisions  contained  in 
the  body  of  the  act,  by  which  the  method  of  procedure  is  different  from  that 
prescribed  by  the  charter  in  taking  and  paying  for  lands  for  public  use,  also 
constitute  a  subject  of  legislation,  within  the  meaning  of  the  constitution. 
It  cannot  be  said  that  this  last-named  subject  is  expressed  in  the  title  of  the 
act.    As  we  have  said  before,  there  Is  nothing  in  the  title  of  the  act  to  indi- 
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cate  that  its  body  contains  provisions  on  anv  subject  except  simply  to  confer 
on  certain  persons  authority  to  select  and  locate  sucli  lands  as  in  their  judg- 
ment may  be  deemed  desirable  Tor  paik  piirposps.  In  other  acts  of  the  legis- 
lature on  the  subject  of  selecting  and  taking  lands  for  public  uses  the  title  oC 
the  bills  have  expressed  in  general  terms  their  purpose,  as  in  the  99  N.  Y.,  2. 
N.  £.  Kep.,  case,  vhere  this  constitutional  question  was  quite  fully  consid- 
ered. The  title  of  the  bill  in  that  case  (chapter  522,  Laws  1884)  was  as  fol- 
lows: "An  act  laying  out  public  places  and  parks  and  parkways  in  the 
Twenty-Third  and  Twenty-Fourth  wards  of  the  city  of  New  York,  and  in. 
the  adjacent  district  of  Westchester  county, 'and  authorizing  the  taking  oC 
the  lands  for  the  same."  No  active  duty  was  imposed  by  the  act  of  1887 
upon  the  park  commissioners  of  the  city  of  Buffalo.  The  bare  authority  was 
conferred  upon  them  to  advise  the  city  of  Buftalo  to  acquire  certain  lands  for 
park  purposes,  and  the  city  was  left  at  perfect  libei-ty  to  act  upon  or  reject 
such  udvlc^.  It  cannot  be  claimed  that  the  provisions  in  the  body  of  the  act 
in  question  with  reference  to  the  taking  and  paying  for  lands  for  park  pur- 
poses—in other  words,  the  method  of  procedure  therein  prescribed — is  necee- 
sarily  germane  to,  or  fairly  connected  with,  or  that  the  same  tends  to  pro- 
mote, the  selection  by  the  park  commissioners  of  lands  which  they  might  ad- 
vise the  city  to  acquire;  and  the  well-settled  law  concerning  such  acts  of  tho 
legislature  is  that  every  provision  contained  in  the  body  thereof  must  be  ger- 
mane to  and  fairly  connected  with  und  tending  to  promote  the  subject  em> 
braced  in  the  title.  Van  Brunt  v.  Town  of  Flatbush,  128  N.  Y.  60,  27  N. 
E.  Rep.  973;  People  v.  Supei-cisors,  43  N.  Y.  10.  It  is  said  that  "the  evil- 
at  wliich  the  constitutional  prohibition  was  aimed  was  the  danger  to  be  feared, 
from  placing  in  bills  largely  of  a  general  nature,  and  having  titles  expressive 
only  of  such  nature,  provisions  bearing  upon  private  interests,  or  affecting 
portions  of  the  state  or  its  people,  or  to  mass  such  provisions  in  bills  with 
vague  or  narrowed  and  deceptive  titles,  or  in  bills  seemingly,  from  their  titles,. 
to  be  local  or  private,  to  include  important  provisions  of  a  general  or  public 
nature,  so  that  the  title  of  the  bills  would  give  no  notice  to  the  public  or  the 
citizens  without,  or  the  legislators  witliin,  what  provisions,  diverse  and 
faulty  in  subject,  might  be  bidden  in  their  numerous  sections.  It  was  be- 
lieved that  in  this  way  laws  were  enacted  unjustly  beneflting  or  harming  the 
individual,  or  seriously  affecting  more  or  less  circumscribed  portions  of  the 
state,  or  that  improper  laws  were  enacted,  with  no  notice  to  the  public  or  the 
individual  of  the  legislative  purpose;  with  no  notice,  in  fact,  to  legislators 
not  in  the  secret,  of  what  the  bill  contained  on  which  they  were  called  to 
vote.  The  design  of  the  provision  was  to  prevent  any  individual  or  knot  of 
Individuals  from  being  especially  helped  or  harmed  by  a  bill  unless  that  bill 
was  confined  to  one  subject,  and  its  title  expressed  that  subject,  and  that  there 
should  be  no  combination  in  one  bill  of  several  private  or  local  subjects." 
People  v.  HUls,  85  N.  Y.  449.  The  only  object  or  the  legislature  in  passing 
the  bill  in  question,  as  expressed  by  its  title,  was  to  authorize  certain  indi<- 
vlduals  to  select  and  locate  lands  deemed  by  them  to  be  desirable  for  park 
purposes  in  the  city  of  Buffalo  and  the  town  of  West  Seneca.  As  the  title  of 
the  bill  gave  no  sign  or  hint  that  the  body  thereof  contained  provisions 
changing  the  method  of  procedure  in  exercising  the  right  of  eminent  domaia 
by  the  city  of  Buffalo  from  that  prescribed  in  its  charter,  it  seems  clear  that 
that  subject  of  the  act  is  not  expressed  in  its  title.  In  re  Blodgett,  89  N.  Y. 
892;  In  re  Paul,  etc.,  94  N.  Y.  497;  People  v.  Allen,  42  N.  Y.  405;  In  r& 
FlatbUih,  etc..  60  N.  Y.  398;  Astor  v.  Railway  Co.,  113  N.  Y.  93,  20  N.  E. 
Rep.  594;  Johnston  v.  Spicer,  107  N.  Y.  186,  18  N.  E.  Rep.  753.  It  cannot 
be  said  that  the  purpose  or  object  of  the  act  in  question,  as  expressed  in  ita. 
title,  was  the  taking  and  paying  for  lands  for  public  parks  by  the  city  of  Buf- 
falo. Not  a  word  in  the  title  purports  to  relate  to  that'  or  such  a  subject. 
For  anght  that  Is  indicated  by  the  title  of  the  bill  in  question,  it  might  have- 
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been  iutended  by  the  legislature  as  the  first  step  in  a  scheme  to  establish  a 
public  paric  by  direct  action  of  its  own.  The  power  to  acquire  lands  for  pub- 
lic uses  Wiis  possessed  by  the  city  of  Buffalo,  by  virtue  of  its  cliarter,  when 
tbe  act  of  1887  was  passed.  I  am  of  the  opinion  that  the  act  in  question  is 
in  conflict  with  that  part  of  the  constitution  which  provides  that  no  local  or 
private  bill  shall  embrace  more  than  one  subject,  and  requires  that  subject 
to  be  expressed  in  its  title.  Tlie  legislature  had  the  right  to  appropriate  pri- 
vate lands  in  Buffalo  and  West  Seneca  for  public  uses.  It  had  the  ri^ht  to 
select  such  lands  directly,  or  to  delegate  tlie  right  of  selection  to  others.  There 
is  no  restraint  upon  tbe  exercise  of  the  right  of  eminent  domain  by  the  state, 
except  that  tbe  property  mqst  be  taken  for  public  use,  and  compensation 
mast  be  made  in  the  manner  prescribed  by  law.  In  re  Union  Bl.  R.  Co., 
112  N.  Y.  74,  19  N.  E.  Eep.  664;  People  v.  Smith.  21  N.  Y.  698. 

5.  Tbe  appellant  further  claims  that  this  court  has  not  jurisdiction  of  tbe 
subject-matter  of  this  proceeding.  By  cliapter  210  of  the  Laws  of  1839  the 
l^islature  created  the  recorder's  court  of  the  city  of  Buffalo,  and  conferred 
upon  it  power  to  try  local  actions  arising  in  said  city,  and  not  elsewhere. 
The  recorder,  with  the  mayor  and  an  alderman,  or  with  any  two  aldermen, 
was  given  a  criminal  jurisdiction  as  to  certain  offenses  committed  within  the 
city  of  Buffalo.  By  the  constitution  of  1846,  general  jurisdiction  in  law  and 
equity  was  vested  in  tbe  supreme  court.  It  recognized  and  continued  tbe  re- 
corder's coui-t  of  Buffalo,  and  other  local  courts  in  cities  and  villages,  with 
the  powers  and  jurisdiction  they  then  possessed,  and  authorized  the  legisla- 
ture to  establish  inferior  local  courts  of  civil  and  criminal  jurisdiction  in 
cities.  In  1850  the  l^islature  provided  by  statute  that  the  recorder's  court 
of  Buffalo  should  thereafter  have  jurisdiction  of  an  action  or  proceeding  for 
the  recovery  of  real  property,  or  of  an  interest  therein,  or  for  the  determina- 
tion in  any  form  of  any  right  or  interest  in  real  property,  or  for  injuries  to 
real  property,  where  the  cause  thereof  arose,  or  the  subject  thereof  was  situ- 
ated, in  said  city.  In  1854,  by  an  act  of  the  legislature,  the  name  of  the  court 
was  changed  to  the  "Superior  Court  of  Buffalo,"  which  act  further  provided 
that  thereafter  said  courtshould  have  jurisdiction  of  actions  or  proceedings  for 
the  recovery  of  real  property,  or  of  any  interest  or  estate  therein,  or  for  tbe 
determination  in  any  form  of  any  such  right  or  interest  or  claim  thereto,  and 
for  injury  to  real  property  and  chattels  real,  when  the  subject  thereof  was 
situate  within  the  city  of  Buffalo.  By  subsequent  constitutional  provisions 
the  existence  of  the  superior  court  of  Buffalo  was  recognized  and  continued, 
witli  the  powers  and  jurisdiction  it  then  possessed,  and  such  farther  civil  and 
criminal  jurisdiction  as  might  be  conferred  by  law.  By  chapter  239  of  the 
Laws  of  1873  the  legislature  attempted  to  confer  general  jurisdiction  upon 
this  and  other  superior  courts  of  cities,  but  the  act  was  held  to  be  unconsti- 
tutional. By  chapter  139  of  the  Laws  of  1875  and  chapter  448  of  the  Laws 
of  1876  the  legislature  extended  the  jurisdiction  of  this  court,  but  confined 
such  extension  to  actions  and  proceedings  where  the  matter  should  arise  or 
the  subject  thereof  t>e  situated  within  tbe  city.  If  it  be  competent  for  the 
legislature  to  confer  jurisdiction  upon  this  court  to  entertain  and  determine 
proceedings  for  the  condemnation  of  lands  situated  without  the  city  for  a  pub- 
lic use  by  the  city,  then  such  jurisdiction  is  given  by  the  act  of  1887,  which 
in  terms  provides  for  the  acquisition  of  such  lands  by  the  exercise  of  the 
right  of  eminent  domain  by  tlie  city  in  this  court.  The  power  of  the  legisla- 
ture must  be  found,  if  at  all.  in  the  constitutiouHl  provision  that  this  court 
shall  have  such  jurisdiction  in  addition  to  that  it  possessed  at  the  tim6  of  the 
adoption  of  the  judiciary  article  of  the  constitution,  January  1,  1870,  as 
niiglit  be  conferred  by  law,  and  unless  restrained  by  constitutional  provisions 
the  legislature  had  the  power  to  confer  such  jurisdiction.  That  the  const. tu- 
tion  does  impose  such  a  restraint  or  limitation  upon  the  power  of  the  legisla- 
ture, and  that  it  cannot  confer  jurisdiction  upon  this  court  to  entertain  and 
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determiDe  this  proceeding  as  to  the  real  estate  of  the  appellant  in  West 
SeneCM,  seems  to  be  firmly  established  by  the  decisions  of  the  courts  in  tliis 
state.  The  proceeding  isjudiciidin  its  niiture.  Donnelly  v.  City  of  Brook- 
lyn,  121  N.  Y.  9,  24  N.  E.  Rep.  17.  The  city  court  of  Brooklyn  was  created 
by  the  legislature  in  1849,  and  occupies  the  same  atatutia  thejadieial  system 
of  this  state  as  the  superior  court  of  Buffalo.  They  are  both  local  and  inferior 
courts,  within  the  meaning  of  the  constitation.  In  1871  several  persons 
were  killed  by  the  bursting  of  the  boiler  on  a  ferryboat  owned  by  the  Stateu 
Island  Railroad  Company.  Suits  were  brought  in  the  city  court  of  Brooklyn 
against  the  company  to  recover  damages  for  its  alleged  negligence  in  causing 
the  deaths.  The  company  had  no  ofiSce  or  place  of  business  in  Brooklyn,  and 
it  was  served  with  the  summons  and  complaint  in  New  York.  The  plaintift 
recovered  a  judgment,  which  was  aflSrmed  on  appeal  by  the  general  term  of 
the  superior  court  of  Brooklyn.  The  accident  happened  in  the  city  of  New 
York.  The  court  of  appeals  held  that  it  was  not  competent  for  the  legialaF 
tore  to  confer  jurisdiction  of  such  an  action  upon  the  city  ooart  of  Brooklyn. 
Local  and  inferior  judicial  tribunals  are  limited  In  their  jurisdiction,  in  pro- 
ceedings to  acquire  real  property  by  the  exercise  of  the  power  of  eminent  do- 
main, to  the  territorial  division  of  the  state  within  and  for  which  such  courts 
are  established  by  the  legislature.  Lcmden  v.  Railroad  Co.,  53  K.  Y.  450; 
Carroll  v.  Langan,  18  K.  Y.  Supp.  290.  I  can  see  no  distinction  in  princi- 
ple between  that  case  and  the  one  at  bar,  and  my  conclusion  is  that  the  order 
appealed  from  should  be  reversed. 

Titus,  C.  J.  I  concur  with  my  associate  in  the  conclusion  reached  by  him. 
that  the  order  appealed  from  should  be  reversed.  The  act  attempts  to  confer 
jurisdiction  upon  this  court  to  appoint  commissioners  to  select  and  locate 
lands  for  park  purposes  in  the  town  of  Tfeat  Seneca,  outside  of  the  city  of 
Buffalo.  This  court  is  one  of  local  and  inferior  jurisdiction.  Its  territorial 
jurisdiction  is  coextensive  with  the  territorial  limits  of  the  city  of  Buffalo; 
and,  when  the  subject-matter  of  the  action  or  proceeding  is  outside  the  city 
limits,  it  cannot  take  jurisdiction  and  determine  it.  Landers  v.  Sailroad 
Co.,  53  K.  Y.  450.  I  do  not  think  the  act  is  unconstitutional,  (section  16, 
art.  8.)  as  embracing  more  than  one  subject  in  the  act,  not  expressed  in  the 
title.  The  proceeding  pointed  out  to  acquire  title  to  the  lands  by  the  city  is 
fairly  withiu  the  subject  and  meaning  of  the  act,  as  expressed  in  the  title. 
People  V.  Briggt,  50  N.  Y.  553;  In  re  Volkening,  52  N.  Y.  660. 


SsASONeooD  et  al.  v.  New  York  El.  R.  Co.  et  al.,  (seven  other  cases.) 
(Superior  Court  of  New  York  Ciiy,  Special  Term.    March  29, 1892.) 

Taxation  ov  Costs — UNOFFrciAL  STBNOORHPinsB'B  Fbbs. 

A  sum  paid  an  nnolBcial  stenographer  for  a  copy  of  bis  minutes  of  testimony 
taken  In  a  case  tried  before  a  referee  cannot  be  taxed  in  the  costs  as  a  "disburse- 
ment, "in  the  absence  of  any  stipulation  in  the  order  of  reference,  or  agreement 
entered  Into,  or  entry  on  the  minutes,  to  the  contrary. 

Action  by  Lewis  Seasongood  and  others  against  the  New  York  Elevated 
Bailroad  Company  and  another,  and  seven  otiier  cases,  to  recover  damages  and 
for  an  injunction.  After  the  cases  had  appeared  upon  the  calendar  of  the 
court  they  were  referred  to  Mr.  William  H.  Willis,  referee,  to  hear  and  de- 
termine. Judgments  were  entered  on  the  report  of  the  referee  against  the 
defendants,  from  which  judgments  defendants  appealed  to  the  general  term 
of  this  court.  On  the  argument  of  the  appeal  before  the  general  term  the 
judgments  were  affirmed,  with  costs.  17  N.  Y.  Supp.  945.  On  the  18th 
day  of  March,  1892,  bills  of  costs  were  taxed  for  the  plaintiff.  The  clerk  of 
the  court,  on  the  objection  of  defendants'  counsel,  taxed  the  amount  men- 
tioned in  each  bill  of  costs  for  a  copy  of  stonographer's  minutes.    Counsel 
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for  defendants  objected  to  the  taxation  on  the  ground  tliat  the  cases  were 
tried  before  a  referee,  and  that,  as  tlie  stenographer  was  not  an  official  ste- 
nographer of  the  court,  there  was  no  authority  for  the  taxation  of  any  sum  for 
stenographer's  minutes  as  a  disbursement,  and  that  the  disbursements  for 
said  minutes  were  improper  and  unnecessary.  In  the  orders  by  which  these 
cases  were  referred  there  was  no  stipulation  by  which  the  defendants  agreed 
that  the  prevailing  parties  should  tax  disbursements  for  stenographer's  min- 
utes, nor  was  any  agreement  entered  into,  or  entry  on  the  minutes  made,  as 
to  the  expense  of  procuring  stenographer's  minutes.  Defendants  moTO  for  a 
relaxation  of  the  costs.    Motion  granted. 

Daviea,  Short  &  Toumaend,  {H.  J.  Hemmetu,  of  oounsel,)  for  the  motion. 
Backett  A  Bennett,  opposed. 

MoAdah,  J.  The  stenographer  at  a  reference  la  not  an  officer  of  the  court. 
It  was  held  in  the  case  of  Vamum  ▼.  Wheeler,  9  Civil  Proc.  B.  421.  that  "a 
stenographer  is  not  legally  known  in  judicial  proceedings,  except  as  an  oiticer 
of  the  court,  acting  under  its  discretion,  and  subject  to  its  control.  Hence 
the  cases  holding  that  the  expense  to  a  party  for  a  coj>y  of  the  minutes  kept 
by  him,  in  a  trial  before  a  referee  or  other  party,  where  his  services  are  in- 
voked, are  not  taxable  as  a  necessary  disbursement,  are  not  applicable  to  the 
casein  hand;  the  employment  being  by  the  party  or  parties  for  his  or  their 
accommodation  simply,  and  therefore  a  personal  charge  against  the  employer; 
and,  unless  so  stipulated,  such  expenses  cannot  be  taxed  as  a  necessary  dis- 
bursement. Mark  v.  City  of  Buffalo,  87  N.  Y.  184;  Rust  v.  Hauselt,  2  N". 
Y.  Law  Bull.  6.  The  rule  in  reference  to  a  trial  had  at  the  circuit  is  different. 
There  the  stenographer  is  an  officer  of  the  court,  and  acts  in  an  official  ca- 
pacity." In  Nugent  v.  Keenan.  53  N.  Y.  Super.  Ct.  B.  530,  it  was  held  that 
"the  stenographer's  fee  on  the  trial  of  an  action  before  a  referee  is  not  a  dis- 
bursement, within  the  meaning  of  the  law  regulating  the  adjustment  of  costs, 
and  cannot  be  taxed  without  a  stipulation  between  the  parties  to  tliat  effect, 
(Newhall  v.  Appleton,  4  K.  Y.  Law  Bull.  5;)  and  where  the  parties  on  a  trial 
before  a  referee  employ  a  stenographer  to  take  the  minutes,  and  agree  that 
each  party  shall  pay  half  the  fee,  the  successful  party  cannot  tax  as  a  dis- 
bursement the  amount  paid  by  him.  ColUm  v.  Simmons,  14  Hun,  75; 
Ifark  V.  City  qf  Buffalo,  87  N.  Y.  184."  It  has  been  also  held  that,  even 
where  the  attorneys  for  the  respective  parties  agree  for  convenience  to  em- 
ploy a  stenographer  to  take  the  minutes,  each  party  to  pay  one  half  of  the 
expense,  the  successful  party  cannot  tax  coats  of  such  minutes  as  a  disburse- 
ment.  This  was  decided  in  the  case  of  Colton  v.  Simmons,  1st  Dept.  The 
opinion  is  written  by  Davis,  P.  J.,  part  of  which  is  as  follows:  "On  present- 
ing the  bill  of  costs  for  adjiistment  to  tlie  clerk,  the  defendants  claimed  as  a 
disbursement  the  sum  of  $1,847.00,  paid  by  tiim  to  the  stenographer  for  his 
services.  Tlie  clerk  refused  to  adjust  that  item,  on  the  ground  that  it  was 
not  a  taxable  disbursement.  The  special  term  has  overruled  the  decision  of 
the  court,  and  directed  a  taxation  of  this  item.  We  think  the  clerk  was  right 
in  rejecting  the  item.  It  was  not  a  disbursement,  within  the  meaning  of  the 
law  regulating  the  adjustment  of  costs.  The  parties,  for  their  mutual  con- 
venience, agreed  upon  the  employment  of  a  stenographer,  and  that  each  should' 
pay  half  the  expenses  of  his  services  in  taking  the  notes  of  the  evidence. 
He  was  not  rendering  any  official  service,  nor  was  he  acting  within  any  pro- 
vision of  the  Code  which  allows  the  expense  in  taking  notes  or  furnishing 
the  parties  thereto  to  be  treated  as  a  disbursement  in  the  case.  It  is  very 
clear  that  if  they  had  employed  under  such  mutual  agreement  any  clerk  of 
ordinary  capacity  to  take  notes  for  them,  and  furnish  them  copies  of  his  notes, 
the  services  would  not  be  regarded  as  a  disbursement;  nor  was  it  ever  known 
under  the  former  system  that  charges  could  be  made  by  one  parly  against 
the  other  fur  the  taking  of  notes  of  ttie  testimony  on  the  trial.    The  fact  that 
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the  penon  thus  employed  was  a  stenographer,  and  used  a  shorter  and  eusipr 
mode  of  taking  notes,  could  not  make  any  difference  in  the  real  applicability 
to  the  case.  Either  party  could  have  employed  his  own  stenogrnpher,  and 
certainly  would  not  have  charged  the  other  party  with  the  expense  thereby  In- 
cnrred  as  a  disbursement  in  the  action ;  and  the  fact  that  they  unite  in  such 
employment  for  the  purpose  of  lessening  the  expense  of  each  gives  no  force  to 
the  suggestion  that  what  one  pays  as  his  proportion  can  be  taxed  against  ttie 
other  on  the  termination  of  the  xction."  In  Mark  v.  City  of  Buffalo,  87  N. 
Y.  184,  above  cited,  the  attorneys  for  the  respective  parties  at  the  beginning 
of  the  trial  agreed  that  a  stenographer  should  be  employed,  whose  fees  should 
be  paid  by  the  parties  in  equal  proportions.  An  extra  copy  of  his  minutes 
was  ordered  by  the  referee.  This  was  taxed  as  an  item  of  the  plaintiff's  dis- 
bursement. It  was  held  that  it  was  error,  in  an  opinion  by  Judge  Finch, 
part  of  which  is  as  follows:  "The  stenographer  employed  was  not  the  official 
stenographer  of  the  court,  but  was  hired  as  any  clerk  or  copyist  might  have 
been,  and  this  was  done  under  an  agreement  made  at  the  commencement  of 
the  trial  that  the  fees  of  the  stenographer  thus  employed  should  be  borne  by 
the  parties  in  equal  proportion,  each  p&ying  one  half  tlicreof.  Although  an 
extra  copy  was  ordered  by  the  referee,  we  see  no  reason  why  the  costs  should 
be  taxed  against  the  defendants.  Tf  the  service  was  rendered  on  their  order, 
it  was  still  one  fairly  covered  by  the  original  agreement,  and  was  equally  for 
tbe  benefit  of  both  litigants. "  See,  also,  NetohcUl  t.  Applaton,  4  N.  Y.  Law 
Bull.  5.  Adams  v.  Railway  Co.,  20  Abb.  N.  C.  180.  was  tried  before  Law- 
RENCE,  J.,  and  a  Jury  in  the  supreme  court,  first  district,  January,  1888,  and 
the  report  of  the  case  contains  tbe  following:  "In  the  absence  of  special 
agreement,  all  parties  to  an  action  are  jointly  liable  to  an  unofficial  stenogra- 
pher, employed  to  take  the  official  records  of  proceedings  before  the  referee, 
and  furnish  parties  with  minutes  of  testimony."  See  note  to  tbe  case  last 
cited.  Haabrouek  v.  Railroad  Co.  was  brought  in  the  court  of  common 
pleas,  and  was  tried  before  a  referee,  and  the  judgment  was  appealed  from  and 
affirmed  at  the  general  term  of  the  court.  16  N.  Y.  Supp.  384,  m«m.  The 
same  question  which  arises  in  tliese  cases  came  up  in  that  case.  The  clerk 
refused  to  tax  the  amount  for  stenographer's  minutes  under  the  objection  of 
counsel  for  defendants,  and  the  plaintiff  appealed  from  tbe  taxation.  The 
motion  came  on  to  be  heard  before  Chief  J  ustice  Daly,  and,  after  a  full  ar- 
gument of  the  question.  Judge  Daly  denied  the  motion,  with  costs,  in  tbe 
following  opinion:  "The  expense  of  procuring  a  copy  of  the  stenographer's 
minutes  in  order  to  prepare  amendments  to  a  case  on  appeal  have  been  allowed 
to  a  respondent  upon  taxation  of  his  costs  of  the  general  term.  Stevens  t. 
RaUroadCo.,  (Super.  N.  Y.)  9  N.  Y.  Supp.  707;  Sehley  v.  Nichols.  32  How. 
Pr.  182.  It  has  been  held,  however,  that  it  is  only  in  the  case  of  official 
stenographers  that  disbursements  for  their  fees  can  be  taxed,  and  that,  as  to 
stenographers  employed  upon  a  reference,  in  the  absence  of  a  slipulation  to 
that  effect,  their  fees  are  not  taxable  as  a  disbursement,  ifark  v.  City  of 
Buffalo,  87  N.  Y.  184;  Nugent  v.  Keenan,  53  N.  Y.  Super,  a.  B.  530. 
The  stenographer  here  was  employed  on  a  reference,  and  there  was  no  stipu- 
lation to  tax  his  fees.  Motion  denied,  $10  costs."  The  case  relied  on  by 
the  respondent  (Stevens  v.  Railroad  Co.,  supra)  was  tried  before  the  court, 
and  is  therefore  inapplicable.  In  Tiew  (tf  these  adjudications,  tbe  taxation 
by  the  clerk  must  be  reversed,  and  tbe  item  for  stenographer's  fees  dis- 
allowed. 
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HoERLB  e.  McItharot. 

In  n  MoFABiJkN  Carriage  Co. 

(Superior  Cowrt  of  New  York  CUy,  Oeneral  Term.    May  8, 1888.) 

DissoLOTioir  ov  Partkersbip— Receitxr— Libs  op  Exbctttion  Cbbditob. 

After  an  action  for  the  dissolution  of  a  partnership  and  for  an  aoconntijafr  has 
been  commenced,  and  a  receiver  appointed,  and  possession  of  the  partnership 
effects  taken  by  bim,  a  creditor  cannot  acquire  a  lien  on  such  effects  by  ezeoatioii 
iesned  on  a  judgment  thereafter  recorered. 

Appeal  from  special  term. 

Action  by  Justus  Hoerlc  against  Joseph  Mclthargy.  From  a  Judgment  In 
favor  of  a  receiver  appointed  ill  tbe  action,  the  McFarlan  Carriage  Com- 
pany, a  creditor,  appeals.    AGBrmed. 

Argued  before  Sedowiok,  C.  J.,  and  MoAdah,  J. 

William  King  Hall,  for  appellant.    Miehad  Jaoohs,  for  respondent. 

Per  Cubiah.  Tbe  action  is  for  a  dissolution  of  a  partnership  and  for  an 
accounting.  In  it  a  receiver  bad  been  duly  appointed,  and  bad  taken  poflsee- 
aion  of  the  partnership  property.  After  tbis  tbe  appellant  began  an  action 
against  the  partners  for  a  partnership  indebtedness,  and  recovered  judgment 
in  tbe  sum  of  $90.  On  these  facts,  the  appellant  made  petition  to  the  ooart 
below,  that  tbe  receiver  pay  out  of  the  funds  in  his  bands  tlie  amount  of  tbe 
judgment.  The  court  denied  the  application,  and  tbis  appeal  is  taken  from 
that  denial.  The  decision  was.  correct.  There  was  no  legal  lien  on  the  prop- 
erty, through  the  judgment  and  execution.  The  properly  was  in  custody  of 
tbe  law,  and  was  inaccessible  to  an. execution  or  its  usual  consequences. 
Tbe  slierifT,  to  levy,  would  be  obliged  to  ask  the  leave  of  tbe  court  to  that 
end.  As  the  receiver  had  not  taken  possession  after  the  execution  had  issued, 
tbe  court  would  not  be  pressed  by  the  consideration  that  there  was  a  legal 
lien.  In  a  case  like  this,  tbe  court  should  look  into  the  whole  case,  and  And 
whether  substantially  the  applicant  had  a  right  to  a  preference.  If  the  estate 
were  certainly  solvent,  leave  might  be  given.  But,  if  insolvent,  and  there 
was  nothing  in  tbe  nature  of  the  claim  that  should  give  priority,  the  court 
should  deny  the  application.  In  this  case  there  was  no  reason  why  the  ap- 
plicant should  not  share  equally  with  other  creditors. 

Order  aflBrmed,  with  $10  costs. 


Lehhak  e.  Bentlet. 
(Superior  Cvmt  of  New  York  City,  General  Term.    Kay  S,  1893.) 

1.  AsBiemixNT  vob  Bbnxfit  ov  Cbbditobs — Fobuai.  Execution — Intbkt. 

A  conveyance,  the  only  consideration  of  which  is  an  agreement  on  the  part  of  the 
transferee  that  he  will  apply  the  proceeds  In  payment  of  the  debts  of  the  trsnB> 
ferrer,  is  void,  unless  executed  In  the  manner  prescribed  for  a  general  assignment 
even  though  there  be  no  actual  intent  to  hinder  or  defraud  oreditors. 
S.  Peaui)01.bnt  Convbtancb— Considebation — Pdturb  Sbrvicbs. 

A  conveyance  executed  in  consideration  of  future  services  of  any  kind  is  void 
as  to  existing  creditors. 

Appeal  from  special  term. 

Action  by  Julius   Leiiman,   receiver,   etc.,  against   George  F.  Bentl«|y. 
From  a  judgment  for  plaintiff,  defendant  appeals.     AflSrmed. 
Argued  before  Sedgwick.  C.  J.,  and  Fbeedman,  J.    ' 
John  B.  Vhle,  for  appellant.    Batch  A  Warren,  for  respondent. 

Fbeedmam,  J.     A  careful  examination  of  the  whole  case  has  satisfied  me 

that  tbe  evidence  amply  sustains   the  findings  of  fact  made  by  the  trial 

judge,  and  that  the  judgment  creditors  represented  by  tlie  plaintiff  as  re- 

- ceiver  are  not  estopped  from  maintaining  the  action.     The  aUraissions  made 
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by  the  defendant  In  his  answer  are  conclusive  upon  him.  Under  these  cir- 
cumstances; the  legal  conclusions  reached  are  the  logical  and  inevitable  result. 
Even  in  the  absence  of  an  actual  intent  to  hinder,  delay,  or  defraud  creditors, 
a  conveyance  of  property,  the  only  consideration  of  which  is  an  agreement 
on  the  part  of  the  transferee  that  he  will  apply  the  proceeds  in  payment  of 
the  debts  of  the  transferrer,  is  void,  unless  executed  in  the  manner  prescribed 
for  a  general  assignment.  Britton  v.  Lorem,  46  N.  Y.  51.  And  a  convey- 
ance in  consideration  of  future  services  of  any  kind  is  also  void  Hgainst  then 
existing  creditors.  Davis  v.  Brigga,  (SOp.)  5  N.  Y.  Supp.  823;  Sitoift  v. 
Hart,  35  Hun,  128.  The  exceptions  taken  by  the  defendant  are  untenable.  • 
The  Judgment  should  be  affirmed,  with  costs. 


CoujNs  V.  LoNO  Island  B.  Co. 
(Superior  Court  of  Sew  York  CUy,  General  Term.    Hay  B,  1898.) 

AOOISBKT  At  lUlLBOAO   CBOS8IIIO— JOIHT  NCOLiaKKOB. 

Plaintiff  was  injured  at  a  railroad  crossing  while  being  driven  across  it  in  a 
liverj  stable  carriage  by  a  Uvery  stable  driver.  There  were  facts  from  wliioh  the 
jnry  might  have  found  that  both  tiie  driver  and  the  railroad  company  were  jointly 
negligent.  Held,  that  the  court  erred  in  sabmitting  to  the  jury  the  question 
whether  the  company  by  itself,  or  the  driver  by  himself,  was  negligent. 

Appeal  from  jury  term. 

Action  by  Mary  Collins  against  the  Long  Island  Railroad  Company.  From 
a  Judgment  for  defendant,  plaintiff  appeals.     Reversed. 

Argued  before  Sjsdqwh;k,  C.  J.,  and  Freedman,  J. 

S.  C.  James  and  F.  6.  9edney,  for  appellant.  E.  B.  Hinsdale,  for  re- 
spondent. 

F£R  CxTBiAM.  The  action  was  for  damages  from  the  alleged  negligence 
of  defendant.  The  plaintiff  was  in  a  carriage,  hired  at  a  livery  stable,  and 
driven  by  a  man  from  that  stable.  The  driver  was  proceeding  to  cross  the 
defendant's  railroad,  when  a  train  was  approaching.  The  carriage  was  on 
the  track  when  the  train  struck  it.  The  plaintiff  was  thereby  hurt  On  the 
trial  the  plaintiff's  counsel  asked  the  court  to  charge  the  jury  that,  if  the 
negligence  of  the  defendant  contributed  to  cause  the  injury,  then  it  is  no  excuse 
to  the  defendant  that  the  driver  may  have  been  negligent.  The  court 
recognized  the  principle  of  law  involved  in  the  proposition,  yet  believed  it  to 
be  inapplicable  to  tlie  facts  of  the  case.  "I  think  in  this  case  the  controlling 
question  is,  was  this  the  negligence  of  Burke,  the  driver,  or  was  it  the  neg- 
ligence of  the  railroad?"  It  seems  from  the  facts  as  they  appear  on  the  ap- 
peal that  the  jury  might  have  found  that  both  the  driver  and  the  railroad 
were  jointly  negligent.  It  was  admitted  on  the  trial  that  the  negligence  of 
the  driver  could  not  be  imputed  to  the  plaintiff.  This  question  of  joint  neg- 
ligence was  not  sent  to  the  jury.  They  were  only  asked  if  the  railroad  by 
itself  was  negligent,  or  if  the  driver  by  himself  was  negligent.  The 
plaintiff  did  not  have  the  benefit  of  finding  from  the  jury  whether  each  waa 
partly  negligent,  and  therefore  both  jointly  negligent.  For  this  reason 
there  should  be  a  new  trial.  Judgment  reversed,  new  trial  ordered,  with 
costs  to  appellant  to  abide  the  event. 


IDBN  O.  SOHMEBS. 

(Superior  Court  of  New  York  City,  General  Term.   May  2, 1899.) 

COSDITIONAI.  SaLB — SUBSEQUBST    PUHCHASERS — "HOUSEHOLD   G0OD8.  " 

(jas  fixtures  are  "household  goods, "  within  Laws  1886,  c.  495,  which  exempts  saoh 
goods  from  the  operation  of  Laws  1884,  c.  815,  declaring  that  the  resorvation  of 
ownership  In  a  contraot  for  the  conditional  sale  of  goods,  where  possession  is  given, 
shall  be  void  as  to  subsequent  purchasers  and  mortgagees  in  good  faith,  unless  the 
contract  is  filed  us  required  by  law.     18  N.  Y.  Supp.  169,  al&rmed,  without  opinion. 


Digitized  by CaOOQlC 


780  HEW  YORK  suFPLEUEMT,  vol.  18.     [8uper.  Ct  N.  Y. 

Appeal  from  jury  term. 

Aclion  by  Henry  Idea  against  Isaac  Sommers.  From  a  judgment  entered 
on  a  verdict  directed  by  the  court  In  favor  of  plalntifT,  and  from  an  order  de- 
nying a  motion  for  a  new  trial,  defendant  appeals.    Affirmed. 

Argued  before  SEDOWiOKt  C.  J.,  and  Fbeeduan,  J. 

ffess,  Totonaend  it  McClelland,  for  appellant.  Abram  Kling,  for  re- 
spondent. 

Pbb  Curiam.    The  judgment  and  order  shonld  be  affirmed,  with  eosts. 
,  upon  the  opinion  filed  by  the  trial  judge  (18  N.  Y.  Supp.  189)  on  deifying 
defendant's  motion  for  a  new  trial. 


MoKNET  9t  al.  e.  Mbbz. 
(Superior  Court  o/  Ntw  York  CUy,  Oeneral  Term.    ICay  S,  18B3.) 

Faotors — ^AooouNTiNO — CoHPBOMisB  Or  Cladu  vor  DoTias. 

An  action  waa  broaght  hj  a  foreign  consignor  against  a  domestio  consignee  for 
an  aoconnting.  Defendant  claimed  credit  for  a  sum  paid  the  govemmeat  In  com- 
promise of  a  suit  to  recover  for  undervaluations  of  import  duties.  Held,  in  the 
a)>sence  of  any  evidence  of  authority  from  plaintiff  to  defendant  to  malm  the  com- 
promise on  joint  account,  ttiat  the  referee  erred  in  charging  pl^ntifl  with  any 
part  thereof.    Monnet  v.  Men,  27  N.  B.  Rep.  887, 127  N.  T.  168,  f oUowed. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Prosper  Monnet  and  another  against  Henry  Merz.  From  a 
Judgment  for  defendant,  plaintiffs  appeal.     Reversed. 

For  decision  on  motion  to  dismiss  appeal,  see  17  N.  Y.  Supp.  880.  See, 
also,  27  N.  E.  Bep.  827,  modifying  6  N,  Y.  Supp.  913. 

Argued  before  Sedgwick,  C.  J.,  and  Freedman  and  MoAdam,  JJ. 

W.  H.  Amoux,  for  appellants.     William  Man,  for  respondent 

Per  Curiam.  The  action  is  virtually  for  an  accounting  between  the 
plaintiff,  a  foreign  consignor,  and  the  defendant,  his  consignee  in  this  coun- 
try. Tills  appeal  involves  the  correctness  of  a  ruling,  which  charged  the 
appellant  with  the  sum  of  $6,126.09.  That  charge  arose  from  the  following 
facts.  The  plaintiff  consigned  certain  goods  to  the  defendant.  After  they 
had  arrived  in  this  country,  the  United  States  began  a  suit  against  the  de- 
fendant to  recover  $75,000,  under  sections  2839,  2864,  Bev.  St.  IT.  S.,  and 
section  16,  Act  June  22.  1874.  On  February  9,  1883,  the  United  States 
accepted  from  the  deiendimt  an  offer  of  compromise  of  $10,002.12,  and  dis- 
continued the  action.  The  respondent  claims  the  amount  paid  in  compromise 
should  be  charged  to  plaintiff.  The  claim  is  not  valid,  for  the  reasons  stated 
in  Monnet  v.  Merz,  127  N.  Y.  153,  27  N.  £.  Bep.  827,  unless  it  appears  by  the 
evidence  on  this  appeal  that  the  plaintiff  authorized  or  toolc  part  in  tlie  com- 
promise. The  evidence  does  not  show  any  autlioriiy  from  the  plaintiff  to 
compromise  on  joint  account.  A  proposition  to  that  effect  made  by  the 
plaintiff  to  the  defendant  was  refused  by  the  latter.  The  offer  did  not  there- 
after continue.  Nothing  can  be  inferred  on  this  subject  unfavorably  to  the 
plaintiff  from  his  omitting  to  answer  concerning  the  suit,  for  as  to  that  he 
bad  no  obligation.  The  telegram,  "We  refuse  custom  house  compromise  of 
70,000  frs.,"  as  there  was  but  one  compromise  in  a  suit  claiming  75,000  frs., 
clearly  referred  to  the  compromise  for  $10,000.  The  defendant  failed  to 
establish  that  the  plaintiff  authorized  or  was  a  party  to  the  compromise.  The 
referee  charged  the  plaintiff  with  one  half  of  the  amount  of  the  compromise. 
This  was  not  valid,  and  the  plaintiff's  appeal  should  prevail.  The  appeal  i» 
only  from  tue  judgment  so  far  as  that  is  affected  by  the  charge  that  has  been 
examined.  The  judgment,  therefore,  should  be  reversed  as  tu  such  matter 
and  a  new  trial  ordered,  with  costs  to  abide  the  event,  and  the  order  of  refer- 
ence vacated. 
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BuBROWS  e.  Atlas  Steamship  Co.,  Limited. 

(Superior  Court  of  New  York  City,  OtnercU  Term.    Vaj  a,  1898.) 

ArpsAi/ — Wbioht  ov  Btjdbnob. 

Where  each  side  asks  a  flnding  In  its  taror,  the  judge  oocnpies  the  position  of  m 

Jjuj,  and,  the  evidetice  not  bemg  oonoloslTely  In  favor  of  plaintiff,  a  flndins 
or  defendant  will  not  be  disturbed. 

Appeal  from  jury  term. 

Action  by  George  B.  Burrows  against  the  Atlas  Steamship  Company, 
limited.  From  a  judgment  for  defendant,  and  from  an  order  denying  a  mo* 
tion  for  a  new  trial,  plaintiff  appeals.    Affirmed. 

Argned  before  SEoawioE,  C.  J.,  and  MoAdah,  J. 

Jamet  W.  Treadtoell,  for  appellant.    Sdtoin  T.  Btee,  for  respondent. 

Feb  Curiam.  There  were  no  errors  of  law  made  during  the  course  of  the 
trial.  At  the  end  of  the  testimony  each  side  aaked  that  a  verdict  be  directed 
in  its  favor.  This  gave  to  the  judge  the  office  of  the  jury.  The  evidence 
was  not  oondnslvely  in  favor  of  the  plaintiff,  and  the  Onding  of  the  Judge 
for  the  defendant  was  flnal. 

Judgment  and  order  appealed  from  affirmed,  with  costs. 


Smith  «.  Lookwood  et  al, 
(Superior  Court  of  New  Tark  CUy,  Oeneral  Term.    Kay  S,  1889.) 

COJTTRAOTS— PKHFORMASOB— WaJVEB  OF  CoNDrTIOITS  PRBCaDBMT. 

Defendant's  testator  agreed  to  transfer  to  plaintiff  IBO  shares  of  the  stock  of  a 
water  company  on  auceptanoe  by  the  company  of  its  works,  which  were  being 
coostruoted  by  testator.  Held,  in  an  action  to  enforce  the  agreement,  that  testa- 
tor, having  in  his  lifetime  assigned  his  contract  for  the  construction,  and  procured 
a  release  mm  the  company,  the  defense  that  the  work  had  never  been  turned  over 
and  accepted  by  the  company  was  unavailing. 

Exceptions  from  jury  term. 

Action  by  Charles  H.  Smith  against  Matilda  F.  Lockwood  and  another, 
executors  of  John  Lockwood,  deceased.  A  verdict  for  plaintiff  was  directed 
by  the  court,  and  defendants  move  for  a  new  trial  on  exceptions  ordered  to  be 
heard  in  the  first  Instance  at  general  term.    Exceptions  overruled. 

Argued  before  Sedgwick,  G.  J.  and  Fbeedmam  and  MoAdam,  JJ. 

ff.  L.  Chenet/,  for  plaintiff.    L.  L.  Van  Allen,  tor  defendants. 

Per  Curiam.  The  testator  in  bis  lifetime  made  with  the  plaintiff  an 
agreement  whereby  he  promised  to  pay  and  transfer  to  the  plaintiff  SOO 
shares  of  the  capital  stock  of  the  Staten  Island  Water  Supply  Company,  the 
payment  and  transfer  to  be  150  shares,  upon  payment  to  him  by  said  com- 
pany of  one  half  of  the  stock  to  be  paid  to  him,  pursuant  to  the  contract  with 
the  company,  and  the  remaining  150  shares  when  the  works  were  turned 
over  and  accepted  by  said  company.  The  action  concerned  only  the  last 
installment  of  150  shares.  The  defense  was  that  the  work  has  never  been 
turned  over  and  accepted  by  the  company.  The  reply  to  tlils  is  satisfactory. 
Before  the  works  had  been  accepted  by  the  company,  the  testator  in  his  life- 
time, before  the  completion  of  his  contract,  assigned  it  to  a  third  party  with 
the  approval  of  the  company,  that  at  the  same  time  released  Lockwood,  defend- 
ant's testator.  On  the  face  of  the  contract,  and  from  extrinsic  circumstances, 
it  appears  that  the  acceptance  was  referred  to  only  as  a  date  or  time  of  pay- 
ment. The  testator  was  responsible  solely,  so  far  as  appears,  for  the  accept- 
ance never  taking  place.  He  could  not  by  bis  own  act  dissolve  the  obligation 
of  the. contract,  and  his  executor  remain  liable  upon  it.  The  plaintiS  was 
present  at  the  meeting  of  the  directors  who  released  Lockwood  from  the 
contract,  but  he  did  not  vote  for  or  promote  in  any  way  the  assent  of  the 
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companj  to  Lockwood's  assignment  of  the  company  or  his  release.    ITotbing 
shows  any  assent  on  bis  part  to  the  coarse  taken  by  Lockwood. 

Defendants'  exception  overruled,  and  judgment  ordered  for  plaintiff  on 
verdict,  with  costs. 


Setbold  «.  6oscn.E3iAH. 

(Superior  Court  oj  New  York  City,  Oeneral  Term.    May  3, 1898.) 

C!oiiTBAOTa— Rboovbbt  of  Monbt  Paid  at  DsnKDAar'B  Request. 

In  an  action  to  recover  money  advanced  by  plaintiff  at  the  request  of  defendant) 
and  for  his  benefit,  to  be  banded  to  defendant's  agent,  the  fact  that  plaintiff,  in- 
stead of  paying  the  money  into  the  bands  of  the  agent,  made  p^ments  on  defend- 
ant's work  which  tiie  agent  had  la  charge,  at  the  request  of  the  agent,  did  not 
affect  her  right  to  recover. 

Appeal  from  Jury  term. 

Action  by  Ella  M.  Seybold  against  William  Bostleman.  From  a  judgment 
for  plaintiCC,  and  from  an  order  denying  a  motion  for  a  new  trial,  defendant 
appeals.     Affirmed. 

Argued  before  Sedowick,  C.  J.,  and  McAdah,  J. 

L.  Laflin  Kellogg,  for  appellant    A.  G.  N.  VermOpa,  for  respondent. 

Pes  Curiam.  The  action  was  for  the  recovery  of  an  amount  of  money 
advanced  by  the  plaintiff,  at  the  request  of  the  defendant,  for  his  benefit,  to 
be  handed  to  Bichard  Seybold,  an  agent  of  the  defendant.  The  only  dispute 
in  the  case  is  in  regard  to  several  advances,  when  the  plaintiff,  it  will  be 
assumed,  did  not  draw  any  check  to  the  order  of  liichard  Seybold,  but  did, 
at  his  request  and  under  his  direction,  obtain  money  on  her  check,  and  witti 
that  money  make  disbursements  upon  the  work  which  Bichard  Seybold  had 
in  charge.  This  was  the  same  as  if  Bichard  Seybold  first  received  tlie 
money,  and  then  placed  it  in  the  hands  of  a  disbursing  agent  for  disburse- 
ment. For  such  a  purpose  the  plaintiff  might  be  a  disbursing  agent.  For 
Bichard  Seylwld  to  liave  taken  it  would  iiave  been  a  mere  ceremony. 

Judgment  and  order  affirmed,  with  costs. 


Coffin  et  al.  «.  Fbesidknt,  Etc.,  of  Grand  Rapids  Htdraxtuo  C!o., 

(three  cases.) 
(SupeHor  Court  of  New  York  City,  General  Term.    May  8, 1898.) 

.  Action  on  Notb — Qcalutino  Aobbbmbnt — Bubdbn  of  Pboof. 

In  an  action  on  a  note,  Uie  bnrden  of  proving  agreements  qualifying  pl^ntlff'a 
right  to  recover,  set  up  in  an  answer,  but  not  referred  to  in  the  complainti  devolves 
on  defendant. 

.  Same— Conditions  Pbbcedbnt. 

Plaintiff,  representing  a  syndicate,  made  a  loan  of  $100,000  to  defendant,  secnred 
by  note.  With  certain  bonds  of  defendant  attached  as  oollateraL  Defendant  had 
the  liberty  of  subBtltuting  for  these  bonds  others  to  be  Issued  by  it  under  a  new 
mortgage,  which  plaintiff  was  to  take  and  pay  for  at  a  certain  price,  bat  the  new 
issue  was  in  fact  never  made.  Held,  in  an  action  on  the  notes,  that  the  execution 
of  the  new  mortgage  and  issuance  of  the  new  bonds  was  a  condition  precedent  to 
the  subsUtntion,  and  that,  default  having  been  made  in  that  respect  by  defendant, 
no  liability  devolved  on  plaintiff  becanse  of  the  nonsubstitation. 

L  8aII»— COMSTRTTOTtOM  OF  CONTRACT. 

Plaintiff  agreed  with  defendant  that,  in  the  event  of  the  nonpurchase  of  certain 
waterworks  and  nonpayment  of  the  note  by  defendant,  the  syndicate  should  "act 
as  a  unit  for  their  mutual  Interest. "  The  purchase  was  not  made,  and  one  of  the 
syndicate  assigned  his  Interest  therein  to  C,  president  of  defendant  company, 
whose  interests  were  hostile  to  those  of  the  rest  of  the  syndicate.  Held,  that  snch 
transfer  abrogated  the  contract  as  to  united  action,  it  being  not  within  the  power 
of  one  member  to  prevent  action  by  assigning  his  interest  to  a  hostile  person. 
.  Same — Coxclusions  op  Law. 

Allegations  of  the  answer,  in  an  action  on  a  note,  that  plaintiffs  "have  wrong- 
fully brought  this  action  in  violation  of  their  written  agreement, "  and  that  "dtt- 
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fendant  fully  carried  out  and  performed  all  the  portions  and  parts  of  the  agreo- 
ment  thereto  annexed,  binding  upon  defendant,  "  but  that  plaintiffs  failed  to  per- 
form and  carry  out  their  parts  of  the  agreement,  present  mere  oonolusions  of  law, 
and,  no  facta  having  been  pleaded  to  support  Ui«m,  aie  insufBoient  as  a  defenia. 
Sw  Sami — Plbjldirq — Adiuisiohb. 

Where  plaintiS  declares  on  an  obligation  as  a  promissoty  note,  and  the  answer 
does  not  dispute  the  allegation  in  that  regard,  defendant  cannot  raise  the  objeo- 
tion  that  the  note  is  a  conditional  agreement  for  the  payment  of  money,  under 
Code  Civil  Froc  {  B22,  providing  that  material  allegations,  not  controverted  by  the 
answer,  shall  he  taken  as  true. 
8.  Bakb— Onboviokb  Waxtwo. 

In  sa  action  on  a  note  payable  on  the  return  of  certain  collaterals,  the  objection 
that  the  collaterals  should  have  been  tendered  to  defendant  before  suit  brought 
cannot  be  urged  for  the  flrst  time  on  appeal.  ' 

7.  Samb— Right  to  8u»— "Tbtibtbk  o»  Bxphbsb  Trust." 

An  action  on  a  note  payable  to  "C.  &  S.,  agents^of  a  syndioate,  on  the  return  of 
certain  collaterals,  may  be  maintained  by  C  &S.  in  their  own  names  as  "trastees 
of  an  express  trust, "  under  Code  Civil  Proa  {  449. 

8.  Bami — Pleadikq — OBjECTioirs  Waitbd. 

In  such  case,  the  objection  that  C.  &  S.  were  not  the  real  partiM  In  Interest 
should  have  been  pleaded  in  defense. 

Appeal  from  jury  term. 

Action  by  William  E.  Coffin  and  others  against  the  president  and  directors 
of  the  Grand  Bapida  Hydraulic  Cktrnpany,  (three  cases,)  the  facts  in  each  of 
which  are  similar,  except  as  to  date  of  the  obligation,  time  when  due,  amount, 
and  parlies  plaintiff,  so  that  the  questions  involved  in  the  three  cases  may  be 
disposed  of  by  the  decision  of  one.  The  trial  judge  directed  verdicts  in  favor 
of  the  plaintiflCs,  in  the  first  action  for  ^3,096,  in  the  second  for  834,860,  and 
in  the  third  for  $1,985.40.  The  defendant  appeals  from  the  judgments  en- 
tered on  the  verdicts,  and  from  orders  denying  motions  for  a  new  trial.  The 
opinion  will  be  directed  to  the  facts  presented  by  the  record  in  the  first  action, 
as  the  disposition  made  of  that  disposes  of  the  other  two  appeals.  From  a 
judgment  tof  plaintiffs,  and  from  an  order  denying  a  motion  for  a  new  trial, 
defendant  appeals.     Affirmed. 

Argued  before  Sedgwick,  C.  J.,  and  McAdam,  J. 

P.  R.  Coudert,  Dacid  Keane,  and  B.  T.  Lovett,  for  appellant.  ITorxoood 
&  Coggethail,  for  respondents. 

McAdam,  J.  The  issues  were  simple  enough,  and  the  complications  at- 
tempted to  be  interjected  into  the  case  arise  from  an  effort  on  the  part  of  the 
defendant  to  litigate  questions  not  raised  by  the  pleadings,  nor  germane  to 
the  controversy  before  the  court.  This  circumstance  requires  us  to  state  the 
issues  raised,  that  the  propositions  involved  may  be  intelligently  understood. 
The  complaint  alleges  three  causes  of  action,  each  based  upou  a  promissory 
note.'  The  copartnership  of  the  plaintiffs  as  bankers  in  the  city  of  New  York, 
ander  the  firm  name  of  Coffin  &  j^nton,  was  alleged  and  admitted  by  non- 
denial.  The  complaint  then  alleged  that  the  defendant  was  and  is  a  foreign 
corporation,  duly  incorporated  under  the  laws  of  the  state  of  Michigan,  and 
that  its  principal  place  of  business  is  at  Grand  Bapids,  in  that  state.  These 
allegations  were  also  admitted  by  nondenial.  Then  the  complaint  alleges,  as 
the  first  cause  of  action,  that  on  or  about  the  15th  day  of  May,  1889,  the  de- 
fendant, at  the  city  of  New  York,  made  its  certain  promissory  note  in  writ- 
ing, whereby  it  promised,  one  year  after  date,  to  pay  Coffin  &  Stanton,  agents, 
etc.,  (the  plaintiffs,)  or  order,  the  sum  of  $30,000,  with  interest  nt  6  per  cent. 
per  annum,  and  that  the  defendant  duly  delivered  said  note  to  the  plainliffs. 
The  amended  answer  expressly  admitted  "the  making  of  the  note  described 
in  paragraph  fourth  of  the  first  cause  of  action,"  but  alleged  as  new  matter 
that  the  same  was  made  and  delivered  pursuant  to  an  agreement  between  the 
plalntifl  and  defendant,  April  12,  1889,  known  as  thQ  "Syodicate"  agree- 
ment, a  copy  of  which  is  annexed  to  and  made  part  of  the  answer.    Th» 
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amended  answer  then  alleged  that  the  note  was  not  delivered  to  the  plaintiffs 
other  than  aa  copartners  or  members  of  a  syndicate  as  mentioned  and  set 
forth  in  said  agreement,  and  that  the  plaintiffs  are  not  entitled  to  maintain 
this  suit  on  said  note,  for  the  reason  that  the  same  has  been  satisfied  and 
paid,  and  should  be  delivered  up  and  canceled  to  the  defendant,  and  that  the 
said  note  was  not  made  otherwise  than  under  the  said  agreement,  and  that 
it  was  only  delivered  to  the  plaintiffs  under  and  pursuant  to  tlie  terms  of 
said  agreement  thereinbefore  referred  to.  The  complaint  contained  similar 
allegations  as  to  the  second  and  third  causes  of  action.  The  admissions,  de- 
nials, and  new  matter  in  the  defendant's  amended  answer  relating  to  the 
'  second  and  third  causes  of  action  are  tlie  same  as  those  affecting  the  first 
cause  of  action.  Tlie  amended  answer  then  alleges  additional  matter,  by 
way  of  defense,  to  the  several  causes  of  action,  reiterating  the  defense  of  pay- 
ment and  satisfaction,  and  further  stating  thst  the  plaintiffs,  by  an  instru- 
ment in  writing,  bearing  date  June  11,  1890,  known  as  the  "Bondholders'  " 
agreement,  agreed  to  surrender  and  cancel  said  notes,  and  were  given  and 
allowed  full  satisfaction  and  payment  therefor  pursuant  to  such  agreement, 
but  they  had  failed,  neglected,  and  refused  to  deliver  the  notes,  and  had 
wrongfully  brouglit  this  action  in  violation  of  the  terms  and  conditions  of 
said  agreement,  a  copy  of  which  is  also  annexed  to  and  made  part  of  the  an- 
ewer.  The  amended  answer  then  alleges  that  the  defendant  fully  carried  out 
and  performed  all  the  parts  of  the  "Syndicate"  agreement  binding  or  obliga- 
tory upon  the  defendant  up  to  the  date  of  the  commencement  of  the  action, 
but  that  the  plaintiffs  herein  failed  to  perform  and  carry  out  the  parts  of  the 
agreement  binding  and  obligiitory  upon  them,  to  tlie  damage  of  the  defendant, 
etc.  As  an  offset  and  counlerdaim  the  amended  answer  further  alleges  that, 
pursuant  to  the  "Syndicate"  agreement  and  the  "ilondholdera'  "  agreement, 
the  plaintiffs  became  bound  unto  and  liable  to  the  defendant  to  account  for 
the  funds  and  property  of  this  defendant  in  the  hands  of  the  plaintiffs  to  the 
value  of  upwards  of  S60,000;  that  plaintiffs,  although  the  defeniJant  has  duly 
demanded  such  accounting,  have  failml  and  neglected  to  make  the  same  or 
cause  the  same  to  be  made;  that  on  such  accounting  the  plaintiffs  should  l>e 
adjudged  and  ordered  to  deliverover  to  the  defendant  herein  the  notes  sued  on 
in  this  action,  and  such  cash  and  bonds  received  by  the  plaintiffs  and  with- 
held from  this  defendant  after  demand  as  may  be  found  or  decreed  to  be  in 
the  hands  of  or  withheld  by  the  said  plaintiffs  from  this  defendant.  These 
allegations  were  controverted  by  the  reply.  The  amended  answer  also  al- 
leged that,  by  reason  of  the  failure  of  the  plaintiffs  to  carry  out  their  part  of 
the  "Syndicate"  agreement,  the  defendant  had  sdflered  loss,  damage,  and 
expense  for  which  the  plaintiffs  are  liable  to  the  defendant  under  said  agree- 
ment and  under  the  "Bondholders'  "  agreement.  This  matter  w;ts  contro- 
verted by  the  reply.  Judgment  was  prayed  for  dismissing  the  complaint, 
for  an  accounting,  and  for  whatever  mights  be  found  due  upon  such  account- 
ing, and  for  S60,000  damages.  The  plaintiffs  proved  the  interest  on  the  sev- 
eral notes,  and  rested  their  case.  The  defendant  then  moved  to  dismiss  the 
complaint,on  the  ground  that  the  execution  of  the  notes  sued  upon  was  not 
proved.  The  court  inquired  if  the  defendant  did  not  admit  the  making  of 
the  notes,  to  which  the  defendant's  counsel  replied  that  it  admitted  the  notes 
were  made  subject  to  the  two  agreements  mentioned,  and  the  court  properly 
held  that,  as  they  were  not  referred  to  in  the  complaint,  but  were  pleaded  in 
defense,  the  onus  of  proving  the  agreements  was  on  the  defendant.  The  de- 
fendant then  offered  in  evidencu  the  "Syndicate"  agreement.  Its  execution 
was  admitted,  but  it  was  excluded  for  the  reason  that  it  contained  nothing 
that  operated  as  a  bar  to  the  action,  and  was  therefore  immaterial.  The 
"Bondholders'  "  agreement  was  next  offered  in  evidence,  and  excluded  as 
irrelevant  and  immaterial,  and  as  not  sufiBciently  proven.  These  rulings 
•were  proper. 
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First,  as  to  the  Syndicate  Agreement.  The  parties  thereto  are  the  defend* 
ant  company  on  the  one  part,  anil  a  syndicate,  composed  of  the  plaintiffs,  to- 
gether with  Stanton  D.  Loring,  of  Boston,  Woodbury  and  Moulton.  of  Fort- 
kind.  Me.,  Eliott.  Johnson  &Co.,  of  Wilmington,  Del.,  and  Duncan  F.  Cam- 
eron, of  New  York,  of  the  second  part.  The  agreement  was  not  merely  joint 
as  to  the  syndicate,  but  several  "for  the  respective  interests  or  amounts  for 
which  they  [the  members]  severally  signed  their  names."  The  syndicate 
agreed  to  loan  the  defendant  $100,000  on  its  notes,  as  specified  therein.  The 
notes  in  this  and  the  two  other  suits  are  the  notes  given  on  the  loan,  and  ag- 
gregate the  entire  amount  thereof.  There  is  no  claim  that  the  moneys  thereon 
were  not  advanced,  nor  the  sums  claimed  actually  due,  if  the  terms  of  the 
notes  are  to  control  the  time  of  payment.  That  they  were  to  control  (subject 
to  certain  contingencies  that  have  not  happened)  is  apparent.  The  agree- 
ment provides  that  the  notes  are  to  run  "one  year"  at  6  per  cent,  interest, 
with  9200,000  par  value  of  the  bonds  of  the  company  attached  thereto  as  col- 
lateral. The  notes  were  the  principal  obligation,  the' bonds  merely  incidents 
in  the  nature  of  security  for  their  payment.  The  defendant  had  the  liberty 
of  substituting  as  collateral  for  the  notes  a  certain  new  contemplHte<l  issue  of 
bonds,  and  the  syndicate  was  to  talie  such  new  issue,  and  pay  for  the  same  at 
90  cents  on  91>  at  or  before  the  maturity  of  the  loan.  This  portion  of  the 
agreement  did  not  become  operative,  because  the  new  mortgage  was  not  made, 
nor  the  new  bonds  issued;  so  that  this  pliase  of  the  case  need  not  be  pursued. 
So  with  other  provisions  of  the  contract,  which  require  no  special  reference. 
They  are  not  in  tlie  nature  of  conditions  precedent  on  the  part  of  the  syndi- 
cate, for  they  depended  on  the  prior  performance  of  certain  duties  by  the  de- 
fendant, which  formed  the  executory  consideration  for  the  acts  the  syndicate 
was  to  perform;  and  the  failure  of  the  defendant  to  execute  such  prior  duties 
relieved  the  syndicate  from  fulfilling  the  promises  which  made  it  dependent 
on  such  performance.    The  law  in  this  regard  is  settled. 

There  are  covenants  which  are  conditions  and  dependent,  in  which  tlie  per- 
formance of  one  depends  upon  the  prior  performance  of  another;  and  until 
this  prior  condition  is  performed  the  other  party  is  not  liable  to  r.n  action  on 
his  covenant.  The  dependence  or  independence  of  covenants  is  to  be  collected 
from  tlie  evident  sense  and  meaning  of  the  parties,  and,  however  transposed 
tliey  may  be  in  the  deed,  their  precedency  must  depend  on  the  order  uf  time 
in  which  the  Intent  of  the  transaction  requires  their  performance.  Add.  Cont. 
(2d  Amer.  from  4th  £ng.  Ed.)  p.  865.  "In  all  executory  contracts,"  observes 
Holt,  C.  J.,  "if  the  agreement  be  that  one  shall  do  an  act,  and  for  the  doing 
thereof  the  other  shall  pay,  the  doing  of  the  act  is  a  condition  precedent  to  the 
payment,  and  the  party  who  is  to  pay  siiall  not  be  compelled  to  part  with  his 
money  till  the  thing  be  performed  for  which  he  is  to  pay."  Thorpe  y.  Thorpe, 
1  Salk,  171.  And  therefore,  if  two  men  should  agree,  one  that  the  other 
should  have  his  horse,  the  otiier  that  he  will  pay  him  £10  for  it,  no  action 
lies  till  the  horse  be  delivered.  Id.;  Peetera  v.  Opie,  2  Saund.  350.  Tested  by 
ttiese  rules,  it  is  evident  that  the  execution  of  the  new  mortgage  and  issuing 
of  the  new  bonds  by  the  defendant  was  to  precede  any  duty  or  liability  on  the 
part  of  the  plaintiffs  or  the  syndicate  to  do  any  act  concerning  them,  and,  as 
neither  was  made  nor  Issued,  the  covenant  of  the  syndicate  concerning  them 
never  became  the  subject  of  default  on  the  part  of  the  plaintiffs  or  any  other 
member  of  the  combination.  See  Dunham  v.  Mann,  8  N.  Y.  at  page  513. 
The  plaintiffs  were  not  the  disbursing  agents  of  the  defendant,  but  of  the 
syndicate.  They  were  to  get  in  the  necessary  contributions  from  meml)ers, 
and  pay  the  moneys  over  to  the  defendant;  and  that  they  performed  this  duty 
is  evidenced  by  the  promissory  notes,  which  are  tlie  written  acknowledg- 
ments for  the  money.  The  amount  paid  over  by  the  plaintiffs  to  the  defend- 
ant became  its  property  as  soon  as  itentered  the  treasury  of  the  company,  and 
the  duty  of  disbursing  such  funds  within  tlie  restrictions  imposed  by  the 
v.l8N.Y.8.no.9 — ^50 
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agreement  devolved  upon  its  oflloers.  There  was  no  breach  of  condition  or 
duly  by  the  plaintiSs,  and  no  default  by  them,  and  consequently  no  reason 
why  they  should  not  be  allowed  to  enforce  the  obllgntions  owned  by  them,  or 
why  they  should  be  held  to  have  incurred  any  present  liability  to  the  defend- 
ant. No  evidence  was  given  in  support  of  the  defendant's  counterclaim,  sad 
no  legal  basis  for  its  existence  appeared  in  any  form.  Tlie  defendant  lays 
great  stress  upon  the  clause  in  the  "Syndicate"  agreement  that,  "in  Uie  event 
of  the  nonpurchase  of  the  waterw(n;k8  system  of  the  city  of  Grand  Rapids, 
Mich.,  and  nonpayment  of  the  note  by  the  Grand  Rapids  Hydraulic  Compaay 
or  its  uBsfgns,  then  the  syndicate  sliall  act  as  a  unit  for  their  mutual  inter- 
ests." The  purchase  was  not  made,  and  the  defendant  ui-ges  tliat  the  loans 
could  be  enforced  by  tlie  syndicate  only  after  all  the  members  thereof  had 
voted  to  enforce  them,  and  that  there  waa  a  want  of  unanimity,  because 
Moses  R.  Crow,  who  succeeded  to  the  interest  of  Duncan  F.  Cameron  in  tlie 
syndicate,  opposed  (.lie  enforcement  thereof.  Crow  was  the  president  of  the 
defendant  company,  and  his  interests,  like  those  of  the  cmporation  be  repre- 
sented, were  antagonistic  to  the  syndicate.  It  is  but  reasonable  to  bold  that 
the  provision  requiring  the  members  to  act  as  a  unit  in  certain  oontingenciea 
does  not  mean  that  one  member  of  it  may  transfer  his  interest  to  a  hostile 
party,  and  thus  prevent  unanimous  action.  To  decide  otfaerwiae  would  be  to 
permit  the  president  of  the  defendant  company  to  postpone  the  payment  of 
the  notes  in  suit  until  such  time  as  he  (Crow)  saw  fit  to  permit  their  enforce- 
ment. The  unity  of  interest  for  concerted  action  was  destroyed  when  Cam- 
eron, who  was  disinterested,  went  out,  and  Crow,  who  was  interested  and 
hostile,  came  in.  The  other  members  of  the  syndicate  could  not  be  expected 
to  consult  him  as  to  their  interests,  when  they  knew  In  advance  that  his  ad- 
vice and  judgment  wei-e  biased  by  interests  hostile  to  their  own.  The  com- 
pact as  to  mutual  advice  and  united  action  was  by  tlie  withdrawal  of  Cam- 
eron abrogated  or  changed  to  such  an  extent  at  least  that  Crow,  representing 
the  adverse  interest,  could  neither  dictate  nor  control  the  action  of  the  other 
members  of  the  syndicate.  The  trial  judge  properly  held  that  the  "Syndicate" 
agreement  was  not  a  bar  to  the  action,  that  unanimity  of  purpose  was  no 
longer  necessary,  and  though,  perhaps;  in  a  sense  relevant  to  the  issues,  the 
agreement  was  immaterial  as  matter  of  defense,  and  refusing  to  admit  it  in 
evidence  in  no  manner  prejudiced  the  defendant. 

Next,  as  to  the  "  Bondholders'  "  Agreement.  Tliis  was  offered  in  evidence 
by  the  defendant,  and  excluded.  It  waa  not  executed  by  the  defendant,  was 
not  sufficiently  proved  to  have  been  executed  by  all  who  purported  to  have 
aubscribed  it,  and  by  its  terms  it  was  not  to  become  binding  until  it  was 
signed  by  all  the  bondholders,  and  until  all  the  bonds  and  past-due  coupons 
were  delivered  and  deposited  as  therein  provided,  and  there  was  no  proof  or 
offer  to  prove  that  these  prerequisites  to  a  binding  contract  had  been  complied 
with.  The  evidence  (both  documentary  and  oral)  excluded  by  the  trial  judge 
would  have  not  altered  the  result  if  it  had  been  admitted.  Ko  error  was 
committed  In  its  exclusion.  The  defendant  was  technical  at  the  trial  in  re- 
gard to  the  plaintiff's  proofs,  and  their  right  to  maintain  the  action,  and  the 
plaintiffs  in  turn  were  equally  fastidious  about  the  defendant's  mode  of  plead- 
ing, and  insisted  upon  the  rule  that  a  defendant  cannot  avail  himself  at  the 
trial  of  a  defense  consisting  of  new  mutter  not  pleaded,  (Code,  §  500,  aubd. 
2.)  and  claimed  that  the  allegation  in  defendant's  amended  answer  that  ftlain- 
tiffs  "have  wrongfully  brought  this  action  in  violation  of  their  written  agree- 
ment and  In  violation  of  the  spirit,  terms,  and  conditions  of  the  said  other 
agreement  hereinbefore  mentioned,"  etc.,  and  the  further  allegation  "that 
the  defendant  fully  carried  out  and  performed  all  the  portions  and  parts  of 
the  agreement  thereto  annexed,  binding  or  obligatory  upon  the  defendant, 
up  to  the  date  of  the  commencement  of  this  action,  but  that  plaintiffs  herein 
failed  to  perform  and  carry  out  the  parts  and  portions  of  the  said  agreement. 
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binding  and  obligatory  npon  them  to  the  damage  of  this  defendant,"  all  were 
conclusions  of  law;  no  facts  having  been  pleaded  tending  to  show  a  breach 
of  the  agreement  by  the  plaintiffs.  D' Aries  v.  Freedman,  58  N.  Y.  Super. 
Ct.  518;  Knapp  v.  City  of  Brooklyn,  97  N.  Y.  520,  623;  Van  Sohalek  v. 
Winne,  16  Barb.  89;  Butter  v.  Viele,  44  Barb.  166, 169;  Chauerant  v.  Afail- 
lard,  (Sup.)  4  N.  Y.  Supp.  126;  Jennings  v.  Railtoay  Co.,  (Sup.)  5  N.  Y. 
Supp.  140,  affirmed,  127  N.  Y.  488,  28  N.  E.  Rep.  394.  The  defendant's 
amended  answer  is  open  to  the  criticism  made  and  to  the  objection  sustained 
by  the  cases  cited.  The  defendant  now  insists  that  the  obligations  sued  upon 
were  not  promissory  notes,  but  conditional  agreements  for  the  payment  of 
money.  The  complaint  declared  upon  them  as  promissory  notes,  and  the 
amended  answer  did  not  dispute  the  allegations  in  that  regard.  The  admis- 
sion concluded  the  defendant.  Code,  §  522.'  The  obligations  were  offered 
in  evidence  by  the  defendnnt,  but  no  point  was  made  that  tlie  securities 
should  have  been  tendered  before  suit  brought.  That  objection  might  have 
been  obviated  then,  and  cannot  be  urged  for  the  first  time  upon  appeal. 
Devoe  v.  Brandt,  68  Barb.  493;  Newton  v.  Harris,  6  N.  Y.  345;  Binsse  V. 
Wood,  37  N.  Y.  626;  Jenoks  v.  Smith,  1  N.  Y.  90;  Lewie  v.  Ryder,  13  Abb. 
Pr.  1;  Ferguson  v.  Investment  Co.,  11  N.  Y.  Supp.  738.  But,  aside  from 
this,  the  defendant,  on  paying  the  judgment,  will  be  entitled  as  of  right  ta 
the  collaterals  given  to  secure  the  debt;  and  in  no  event  would  the  defendant 
have  been  entitled  to  the  securities  until  it  tendered  payment  of  the  debt. 

The  plea  of  payment  and  satisfaction,  set  up  in  the  answer,  was  unproved; 
and,  apart  from  the  complications  and  technicalities  imported  into  the  case 
by  the  defendant,  there  docs  not  seem  to  have  been  a  shadow  of  defense  es- 
tablished. The  objection  that  the  plaintiffs  could  not  maintain  the  action  is 
untenable.  The  obligations  sued  upon,  according  to  the  complaint,  (and  not 
denied  by  the  answer.)  were  absolute  promises  to  pay  to  "ColBu  &  btanton, 
agents,"  etc.,  (the  plaintiffs,)  at  times  stated,  specific  sums  of  money;  and 
according  to  the  Instruments  themselves  they  were  promises  to  pay  to  them, 
in  manner  aforesaid,  upon  the  return  of  the  securities  deposited  as  collateral. 
See  Oatman  v.  Taylor,  29  N.  Y.  649.  If  the  action  was  not  maintainable 
by  the  plaintiffs  as  the  real  parties  in  interest,  it  was  certainly  maintainable 
by  them  as  trustees  of  an  express  trust,  for  the  contracts  were  made  in  their 
name.  Code,  g  449;'  Considerant  v.  Brisbane.  22  N.  Y.  389;  Slooum  t. 
Barry,  34  How.  Fr.  320;  Hutchins  v.  Smith,  46  Barb.  235.  If  the  defend- 
ant intended  to  raise  the  objection  that  the  plaintiffs  were  not  the  real  parties 
in  interest,  it  should  have  been  pleaded  in  defense.  Savage  v.  Insurance  Co., 
4  Bosw.  15,  16;  Hammond  y.  Barle,  58  How.  Pr.  at  page  438;  White  v. 
Drake,  3  Abb.  N.  C.  at  page  134. 

A  nnmber  of  the  rulings  excluding  testimony  are  sustained  by  the  disposition 
we  have  made  of  the  "tiyudicate"  and  "Bondholders'  "  agreements,  some  be- 
cause facts  were  not  pleaded,  making  the  proof  competent;  others  because 
the  questions  attempted  to  prove  facta  which,  according  to  the  legal  rights  of 
the  parlies  under  the  obligation  sued  upon  and  the  agreements  aforesaid,  as 
we  have  Interpreted  them,  were  immaterial.  It  is  not  necessary  to  review 
these  rulings  in  detail,  as  it  would  lead  to  useless  repetition. 

The  defendant,  appreciating  the  defective  condition  of  the  amended  answer 
for  the  purpose  of  riUsing  the  questions  it  undertook  to  litigate,  moved  to 
amend  it,  bat  the  trial  judge,  in  the  exercise  of  judicial  discretion,  refused  to 

>  Section  633  provides  that  a  material  allegation  of  the  complaint,  not  controverted  bj 
the  answer,  shall  be  taken  as  true. 

*  Section  449  Is  as  follows:  "Every  action  must  be  prosecuted  In  the  name  of  the 
real  party  in  Interest,  except  that  an  ezecntojfor  admimstrator,  a  trustee  ol  an  express 
trust,  or  a  person  expressly  aathorized  by  statute,  may  sue,  without  joining  with  him 
the  person  for  whose  beoeflt  the  action  is  prosecuted.  A  person  with  whom  or  In 
whose  name  a  contract  Is  made  for  the  benefit  of  another  U  a  trustee  of  an  express 
trust,  within  the  meaning  of  this  section. " 
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allow  the  amendment  proposed.  The  discretion  was  not  abused,  and  there- 
fore the  ruling  cannot  be  assigned  as  ground  of  reversible  error.  We  have 
examined  the  record  with  the  aid  of  the  elaborate  briefs  of  counsel,  and  find 
no  error  that  requires  a  new  trial.  There  was  no  real,  substantial,  and  meri- 
torious defense  to  the  action,  and  the  verdict  directed  merely  gives  effect  to 
the  legal  rights  and  obligations  of  the  parties.  It  follows  that  the  judgment 
entered  on  the  verdict,  and  the  order  denying  the  motion  for  a  new  trial, 
must  l>e  affirmed,  with  costs. 


Mayor,  Etc.,  of  City  of  New  York  e.  Constantine  et  aJ. 
(Superior  Court  of  New  York  City,  General  Term.    May  2, 18S9.) 

L  Nbw  Tbial — Practice — Hotion  befokb  Trial  Jcdob. 

Ckjde  Civil  Froc.  S  999,  providing  that  the  judge  presiding  at  •  "trial  by  a  jury" 
may  entertain  a  motion  for  a  new  trial  on  his  minutes,  does  not  authorize  aucn  mo- 
tion to  be  made  where  the  trial  was  by  the  court  without  a  jury. 
%,  AcnoM  on  Recoonizanue — Res  Aj>judioata. 

A  Judgment  against  a  aurety,  on  the  recognizanoe  of  a  person  convicted  of  neg- 
lecting  the  support  of  his  family,  is  a  bar  to  a  second  action  on  the  same  recogni- 
tance,  in  the  aosenoe  of  evidence  that  it  was  rendered  for  a  specific  reason,  preserv- 
ing the  right  to  bring  another  action. 

Appeal  from  jury  term. 

Action  by  the  mayor,  aldermen,  and  commonalty  of  the  city  of  New  York 
against  Thomas  S.  Constautine  and  Andrew  J.  Ck>n8tantine.  From  a  judg- 
ment for  plaintiffs,  and  from  an  order  denying  a  motion  for  a  new  trial,  de- 
fendant Andrew  J.  Co'stantine  appeals.    Beversed. 

Argued  before  Sedgwick,  C.  J.,  and  Freedman  and  McAdah,  JJ. 

John  D.  Quincy,  for  appellant.  Louis  Hanneman,  Corp.  Atty.,  for  ra- 
spondents. 

Freedman,  J.  The  issues  in  this  case  were  tried  by  a  judge  of  this  court 
without  a  jury,  and  he  filed  his  decision  containing  his  findings  of  fact  and 
conclusions  of  law  and  the  direction  for  judgment,  and  judgment  was  en- 
tered accordingly.  In  such  a  case  there  is  no  jurisdiction  to  entertain  a  mo- 
tion for  a  new  trial  upon  the  minutes  of  the  judge,  under  section  999.  Tiiat 
section  applies  only  to  jury  trials.  The  motion  for  a  new  trial,  which  was 
made  upon  all  the  grounds  stated  in  said  section,  was  therefore  properly  de- 
nied, irrespective  of  the  particular  reason  which  may  have  influenced  the 
learned  judge.  Upon  the  appeal  from  the  judgment  various  reasons  have 
been  assigned  for  reversal,  but  it  is  only  necessary  to  notice  one  of  them,  be- 
cause it  is  fatal.  The  printed  case  leaves  it  somewhat  uncertain  whether  both 
defendants  appeal,  or  only  the  defendant  Andrew  J.  Constantine,  but  from 
the  points  submitted  it  clearly  appears  that  the  appeal  is  prosecuted  by  him 
alone.  As  to  him,  the  former  judgment  of  the  district  court,  which  was  in 
his  favor,  and  which  he  pleaded  herein  as  a  defense,  is  a  bar  to  this  action. 
The  present  action  was  brought  in  December,  1887,  by  the  above-named  plain- 
tiffs against  the  defendant  Andrew  J.  Constantine,  as  surety  upon  a  recogni- 
zance or  undertaking  given  by  the  defendant  Thomas  S.  Constantine,  upon 
his  conviction  before  a  police  justice  of  this  city  of  being  a  disorderly  person, 
for  neglecting  to  support  his  wife  and  children.  The  recognizance  or  under- 
taking was  given  under  the  provisions  of  the  Code  of  Criminal  Procedure, 
and  the  condition  was  that  Thomas  S.  Constantine  should  be  of  good  behavior 
for  one  year,  and  should  pay  $10  weekly  to  the  commissioners  of  public  chari- 
ties and  correction  for  the  support  and  maintenance  of  bis  family.  The  breach 
alleged  is  that  Thomas  S.  Constantioe  had  not  paid  to  said  commissioners  the 
SIO  per  week  from  the  giving  of  the  recognizance  or  undertaking  until  the 
expiration  of  the  j'ear  therein  mentioned.  Upon  the  trial  it  was  shown  that 
in  February,  1887,  the  same  plaintlSs  brought  an  action  against  the  same  de- 
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fondants  upon  the  same  recognizance  or  undertaking,  and  for  a  breach  thereof f 
in  the  district  court  in  the  city  of  Xew  York  for  the  third  judicial  district; 
that  Andrew  J.  Constantine  answered,  and  set  up  various  defenses;  that, 
upon  a  trial  of  the  issues  raised  by  the  pleadings  in  that  action,  a  general 
jud^'Uient  in  favor  of  said  defendant  was  rendered  on  or  about  June  10, 1887; 
and  that,  upon  an  appeal  by  the  plaintiffs  from  said  jud;;raent  to  the  general 
term  of  the  court  of  common  pleas,  the  said  judgment  was,  on  or  alwut  Oc- 
tober 29, 1887,  in  all  respects  affirmed.  As  it  seems  to  be  well  settled  tliat 
there  can  be  but  one  recovery  upon  the  recognizance  or  undertaking  sued  upon; 
that  a  recovery  may  be  had  upon  refusal  to  support  at  any  time  after  the  recog- 
nizance or  undertaking  bits  been  given;  and  that  the  whole  amount  is  for- 
feited upon  a  single  breacli,— the  judgment  referred  to,  in  the  al)sence  of  proof 
that  it  was  given  for  a  specific  reason,  which  preserved  the  right  to  bring 
another  action,  constitutes  a  former  adjudication,  and,  as  such.  It  is  conclu- 
sive between  the  parties  on  every  question  covered  by  it,  and  a  complete  bar 
to  the  present  action,  at  least  so  far  as  the  appellant  now  before  the  court  is 
concerned.  Moreover,  it  may  well  be  doubted  whether  upon  the  last  trial  the 
plaintiffs  sufficiently  established  a  breach  of  the  condition,  within  the  rule 
laid  down  in  People  v.  Pettit,  74  N.  Y.  820.  The  order  denying  defendants' 
motion  for  a  new  trial  should  be>affirmed,  but  the  judgment  should  be  re- 
versed, and  a  new  trial  ordered,  with  costs  to  the  appellanL  Andrew  J.  Con- 
stantine, to  abide  the  event.    All  concur. 


Haogebtt  v.  Phela^. 
(Superior  Court  of  New  York  City,  Qeneral  Term.    May  a,  1893.) 

Pbactich— FiLiNo  Ambxdbd  answer— Tekms. 

Where  a  demurrer  to  an  amended  answer  was  suitaliied,  and  leave  given  to  serve 
another  amended  answer,  which  was  not  acted  on,  and  defendant  afterwards  moved 
to  be  allowed  to  serve  the  seoond  amended  answer,  just  as  the  case  was  to  be 
brought  on  trial,  the  motion  should  not  have  been  granted,  except  on  condition  of 
payment  of  the  taxable  term  fees,  and  the  filing  and  service  of  an  affidavit  of  mer- 

Appeal  from  special  term. 

Action  by  William  A.  Haggerty  against  James  J.  Phelan.  From  an  ordw 
allowing  service  of  an  amended  answer,  plaintiff  appeals.  Modified  and  at- 
firmed. 

Argued  before  Skdowioe.  0.  J.,  and  Fbkedman  and  McAdah,  JJ. 

CharUa  M.  HaU,  for  appellant.    Samttel  Duffy,  tor  respondent. 

Feb  Cubiam.  We  do  not  disturb  the  discretion  of  the  court  below  in  al- 
lowing service  of  amended  answer,  but  think  more  stringent  terms  should 
have  been  imposed.  An  amended  answer  bad  already  been  served.  On  a 
demurrertopurtof  the  amended  answer,  leave  had  been  given  to  serve  another 
amended  answer.  The  defendant  paid  costs,  but  did  not  act  upon  tlie  leave. 
These  proceedings  did  not  involve  the  new  matter  in  the  answer  which  the 
defendant  was  permitted  to  serve.  But  they  were  warnings  to  attend  to  the 
sufficiency  of  the  answer  as  embracing  all  defenses.  The  motion  below  was 
made  just  as  the  case  was  to  lie  brought  on  trial.  The  order  below  should 
have  as  a  condition  imposed,  besides  what  was  imposed,  the  taxable  term  fees 
from  the  time  the  first  amended  answer  was  served.  It  will  be  taken  tliat 
there  were  five  term  fees.  The  order  appealed  from  is  modified  by  imposing 
the  payment  of  670  as  a  condition  of  leave,  and  also  that  defendant  shall  file 
and  serve  an  affidavit  of  merits.  Order  modified,  and,  as  modified,  affirmed, 
without  costs.    All  concur. 
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Watson  et  ol.  «.  Pikckmet  «t  aL 
(Superior  Court  of  New  York  City,  Generol  Term.    M»y  8, 1888,) 

i.  Btatdtb  ov  Fbi.u]>b— Pbomib*  to  Hold  a  Tbubt. 

Testator  directed  tbat  his  real  estate  be  sold  after  the  death  of  his  wife,  and  the 
proceeds  divided  among  his  cbildren.  The  children  brought  a  suit  a^insttbe 
widow,  alleging  tbat  their  father  was  a  real-estate  dealer,  and,  for  businesa  rea- 
sons, was  In  the  habit  of  causing  property  purchased  by  him  to  be  conrered  to  the 
wife,  on  the  promise  and  understanding  on  her  part  tbat  she  would  hold' the  same 
to  the  use  of  nimself,  and  of  his  and  her  children  after  his  death,  and  asked  that 
certain  pieces  of  propertv,  oo  conveyed  to  his  wife,  be  adjndged  a  port  of  bia  estatei 
Held,  that  any  such  oral  promise,  u  made,  would  haTO  been  void. 

9.  Same— Orai.  Tbdbt. 

In  such  case  no  trust  attached  to  the  property  so  conveyed  to  the  wife. 

>.  COirVBTiillOB  TO  WlTB  BT  THIRD  PkBSON — PRESCXFriONS. 

If  any  presumption  against  the  conveyances  to  the  wife,  as  a  gift  from  the  hus- 
band, existed,  it  was  repelled  by  the  testimony  of  the  wife,  oallM  as  a  witneas  by 
plaintiffs,  oorroborated  by  circumstances,  tbat  her  husband  acted  volnatarily,  with- 
out influence  from  her. 

Appeal  from  special  term. 

Action  by  Victoria  P.  Watson  and  others  against  Maiy  L.  Pincknejand  oth- 
ers.   From  a  judgment  for  defendants,  plaintiffs  appeal.     Affirmed. 

Argned  before  Sedowiok,  C.  J.,  and  McAdax,  J. 

William  J.  Hardy,  for  appellants.  8amud  R.  Janet,  tot  respondent  Ghoas. 
A.  H.  Ammtdoron,  for  otlier  respondents. 

Feb  Cubiam.  The  plaintiffs  are  cliildren,  and  issue  of  children,  of  Isaac 
L.  Finckney.  Isaac  L.  Finckney  made  his  last  will  and  testament,  and  it 
was  admitted  to  probate  in  the  year  1867.  His  wife  was  named  as  sole  ex- 
ecutrix, and  letters  testamentary  were  issued  to  her.  She  was  named  a  de- 
fendant in  this  action.  The  sixth  subdivision  of  the  will  is:  "*  *  *  i 
hereby  direct  tbat,  upon  the  death  of  said  executrix,  my  real  estate,  or  such 
part  tliereof  as  shall  remain  unsold,  be  sold,  at  public  or  private  sale,  and  tlie 
proceeds  thereof,  together  with  all  my  property  and  effects  of  every  nature  or 
description,  be  divided,  sliare  and  share  alike,  among  my  cbildren  living,  or. 
in  case  either  shall  have  died  leaving  issue,  then  the  child  or  children  shall 
take  its  parent's  share."  The  object  of  the  suit  was  to  have  it  adjud^red  that 
certain  pieces  of  real  estate,  standing  in  the  name  of  the  widow  of  Finckney 
and  the  executrix  of  his  will,  equital)ly  were  part  of  his  real  estate  when  he 
died.  These  pieces  have  been  duly  conveyed  to  her  by  third  persons,  at  the 
request  of  her  husband,  he  paying  the  consideration.  As  the  ground  for  the 
relief  asked,  the  complaint  alleges  as  follows:  "(4)  Thatduring  bis  lifetime, 
and  from  the  date  of  his  intermarriage.  In  or  about  February  1,  1884,  with 
the  said  Henrietta  Finckney,  the  testator  lived  with  her  (until  his  death)  in 
the  intimate  and  confidential  relation  of  husband  and  wife;  and  that  in  coarse 
of  such  relations,  and  by  reason  of  the  confidence  reposed  by  the  testator  in 
his  said  wife,  the  said  testator,  who  carried  on  at  said  city  of  New  York  the 
business  of  buying  and  selling  real  estate,  adopted  and  pursued  the  course 
and  practice  of  causing  conveyances  of  such  real  estate  so  purchased  by  him 
to  be  made  in  the  name  of  the  said  Henrietta  Finckney,  as  grantee;  but  tbat 
it  was  not  the  intention  of  the  said  testator,  nor  of  his  said  wife,  that  such 
conveyances  should  operate  as  gifts  or  grants  to  tlie  said  Henrietta  Finckney 
absolutely,  but,  on  tiie  contrary  thereof.  It  was  mutually  understood  and 
agreed  between  the  said  testator  and  his  said  wife  that  all  such  real  estate  so 
purchased  by  him,  and  conveyed  to  her,  should  be  held  by  her  subject  to  the 
use,  direction,  and  control  of  the  testator  during  his  lifetime,  and  to  such  ap- 
pointment, if  any,  as  he  might  make  by  his  last  will  and  testament;  and  that 
after.his  deatli  she  should  stand  seised  of  all  such  properties  as  she  should 
not  have  conveyed  pursuant  to  his  directions  during  hia  lifetime,  to  the  use 
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and  benefit  of  the  issue  of  himself  and  his  SHld  wife  In  such  eatatfls,  interests, 
and  shares  respectively,  as  they  would  be  entitled  to  (the  same)  in  case  the 
said  testator  bad  died  seised  and  actually  possessed  of  the  same;  and  that  all 
Bach  grants  and  conveyances  of  realty,  wl)icb  were  so  caused  to  be  made  to 
the  said  Henrietta  Pinckney  by  the  said  testator,  and  more  particularly  the 
grants  and  conveyances  of  the  lands  and  tenements  hereinafter  more  partic- 
ularly described,  were  so  caused  to  be  made  by  the  testator,  and  accepted  by 
ber  upon  the  promise  and  undei-standing  on  her  part  that  she  should  and 
would  bold  the  same  to  the  uses  and  purposes  at'oresuid." 

As  to  the  supposed  promise,  it  was  not  proved.  If  it  bad  been  proved,  it 
would  have  been  void.  This  also  is  true  of  the  so-called  trust.  If  yon  sup- 
pose such  an  oral  promise  jor  oral  trust  to  have  lt>een  made,  it  would  not  have 
been  a  fraud  to  ref nse  to  recognize  the  validity  of  either.  Leey  v.  BruaK 
45  TS.  Y.  589.  It  is  supposed  that,  as  the  gift  was  made  by  husband  to 
wife,  there  was  some  presumption  of  law  against  the  gift  which  requires  the 
wife  to  explain  something.  Conceding  this  proposiitiott,  the  wife,  as  a  wit- 
ness called  by  the  plaintiffs  and  corroborated  by  probabilities  and  extrinsio 
circumstances,  proved  that  her  husband  acted  voluntarily,  without  influence 
from  her.  The  inference  from  the  whole  testimony  is  that  lie  did  intention- 
ally what  he  did,  meaning  that  it  should  have  its  full  legal  effect.  The  rights 
of  the  parties  as  to  the  Third  avenue  property  are  in  due  course  of  adminis- 
tration and  adjudication  in  the  surrogate's  court,  and  there  is  no  occasion  for 
this  court  to  proceed  here,  if  it  would  be  legal  to  proceed  under  the  oircum- 
stancea.    Judgment  affirmed,  with  costs. 


Millstone  Granits  Co.  o.  Dolan. 
(Sttperfor  Court  of  New  York  CUv,  Beneral  Term.    May  9, 1699.) 
SuFFLTiiro  BniLMNO  Maihsiai^ — CoNSTKccnoir  or  Contract. 

Plaintiff,  a  granite  oompanj,  agreed  that  it  would  work  for  the  32d  Armory  build- 
ing "on  trucks  agreeably  to  the  drawings  and  specifications  made  by  L.,  architect, 
*  *  *  and  hereto  annexed, "  would  provide  all  proper  and  sufSoient  material  for 
"finishing  all  the  granite  work  for  specification  and  plan  figured  on  at  the  office  of 
this  company. "  Held,  that  the  contract  did  not  require  plaintiff  to  famish  all  the 
granite  work  shown  by  the  architect's  drawings,  but  only  such  as  was  desorlbed  in 
the  spedfications  and  plan  figured  on  at  the  office  of  the  company. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  the  Millstone  Granite  Company  against  James  F.  Dolan.  From 
a  judgment  for  plaintiff,  defendant  appeals.     Alflrmed. 

Argued  before  Sedgwick.  C.  J.,  and  Fbbkdmam  and  MoAdam.  J  J. 

Barly  &  Prendergast,  for  appellant.  Frank  Bergen  and  Henry  Q.  Attoa- 
ttr,  for  respondent. 

Per  Curiam.  The  action  is  for  the  price  of  granite  worked,  sold,  and  de- 
livered by  plaintiff  to  defendant.  A  construction  of  the  written  contract  will 
decide  the  dispute  between  the  parties.  By  that  the  plaintiff  agreed  that  tliey 
would  work  for  the  22d  Armory  building  "on  trucks  agreeably  to  the  di'aw- 
ings  and  specifications  made  by  John  P.  Lee,  architect,  and  signed  by  the  said 
parties,  and  hereto  annexed,  in  a  good,  substantial,  and  workmanlike  man- 
ner, to  the  satisfaction  and  under  the  direction  of  the  said  John  P.  Lee;  and 
also  shall  and  will  find  and  provide  such  good,  proper,  and  sulficient  materi- 
als of  all  kind  whatsoever  as  shall  be  proper  and  sufficient  for  the  completing 
and  finishing  all  the  granite  work  for  specification  and  plan  figured  on  at  tim 
office  of  this  company  at  Millstone  Point,  at  this  date,  of  said  building  men- 
tioned in  the  specification,  for  the  sum  of  $12,050."  The  appellant  contends 
that  for  the  price  named  the  plaintiff  was  to  furnish  all  the  granite  work  dis- 
closed by  the  drawings  and  specifications  of  John  P.  Lee,  architect.  Tliis  is 
not  correct,  for,  by  the  contract,  work  upon  the  granite  is  to  be  done  in  ac- 
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Gordanoe  with  such  plans  and  specifications,  font  the  granite  work  to  be  fni^ 
nished  was  such  as  was  described  in  specifications  and  plans  figured  on  at  the 
ofiBce  of  the  company.  In  fact,  there  had  been  such  speriQcatlons  and  plans 
figured  on  at  tlie  oflSce,  and  they  were  not  the  same  as  tiie  drawings  and 
specifications  of  Lee,  being  but  a  part  of  the  latter.  The  figuring  was  upon 
four  sheets  of  paper.  The  evidence  in  the  case  sustains  this  construction  of 
the  contract,  and  shows  its  reasonableness.  There  was  in  the  contract  made 
a  reference  to  extra  worlc.  Wlien  tlie  granite  liad  been  partly  delivered,  the 
defendant  agreed  in  writing  "to  pay  for  all  extra  overworiE  that  has  not  been 
called  for  in  plans  and  specifications  left  at  your  otHce  Feb.  15,  1889,  at 
time  of  making  contract,"  etc.  The  plaintiff  fulfllicd  the  contract  to  furnish 
granite,  according  to  the  specifications  figured,  and  jdso  furnished  other  gran- 
ite work  at  request  of  defendant.  The  defendant  contested  plaintiff's  right 
to  recover  this  extra  granite  on  the  ground  that  the  granite  work  was  called 
for  by  the  plans  and  specifications  of  John  Lee.  We  have  construed  the  con- 
tract otherwise.  The  plaintiff  was  entitled  to  recover  upon  the  balance  due 
under  the  contract  and  for  the  extra  work.  Judgment  affirmed,  with  costs. 
All  concur. 


Shaarai  Bkbooho  v.  Mayor,  Etc.,  op  Citt  of  Nkw  Yobk. 

(Superior  Court  of  Ifew  York  City,  Oenerai  Term.    May  a,  1893.) 

Taxation— ExBMPTioNS—JswisH  Stnaoooub. 

A  Jewish  synagoi^e  Is  used  ezolusively  for  purposes  of  pnbllo  worship,  so  as  to 
be  exempt  from  taxation,  under  Consolidation  Act,  (Laws  188i,  c  410,)  1 827,  thoogh 
the  janitor  lives  with  his  family  on  the  top  floor,  paying  no  rent,  and  receiving  a 
salary  for  bis  services. 

Appeal  from  special  term. 

Action  by  the  Shaarai  Berocho,  an  incorporated  religious  society,  against 
the  mayor,  aldermen,  and  commonalty  of  New  York,  to  have  certain  taxes 
declared  illegal,  and  to  enjoin  their  collection.  Judgment  for  plaintiff.  De- 
fendant appeals.    Affirmed. 

The  plaintiff  is  a  religious  society,  incorporated  under  the  laws  of  the  state 
of  New  York.  From  January,  ISiJS,  to  May,  1891,  it  was  the  owner  in  fee 
of  a  certain  lot  of  land,  with  the  building  thereon,  situate  on  the  southerly 
side  of  Forty-Fiftli  street,  west  of  Second  avenue,  in  the  city  of  New  York, 
known  on  the  tax  map  of  the  city  as  No.  82,  in  block  248,  in  the  Nineteenth 
ward.  The  building  was  used  and  occupied  as  follows:  The  basement  was 
used  for  the  beater  and  for  fuel.  The  ground  floor,  which  extended  to  nearly 
the  full  depth  of  the  lot,  was  used  exolusively  as  a  synagogue  or  place  of 
public  worship  for  the  congregation  of  the  plaintiff.  The  second  floor  was 
mainly  used  as  a  place  for  religious  services  or  instruction  on  morniuga  and 
afternoons  during  the  week,  and  for  Sabbath  school  exercises  on  Saturday 
afternoon  and  Sunday  morning.  The  religious  worship  and  instruction  were 
free  to  all.  A  small  portion  of  this  floor  was  separated  from  the  rest  by  s 
partition,  and  was  used,  when  required,  as  an  office  by  the  treasurer  of  plain- 
tiff, and  by  plaintiff's  trustees.  The  third  or  top  floor  contained  six  rooms, 
which  were  used  as  follows:  Four  of  the  rooms  by  the  sexton  or  janitor  of 
the  building,  his  wife  and  tlieir  grandchild,  as  living  apai-tments.  The  fifth 
room  was  fitted  up  as  a  reception  room,  and  was  used  by  the  janitor  and  his 
family,  and  also  as  a  meeting  place  for  the  trustees  of  the  plaintiff,  when- 
ever they  required  it.  The  sixth  room  was  used  as  a  storeroom  for  keeping 
archives  of  the  plaintiff,  and  the  paraphernalia  of  the  synagogue.  The  sexton 
or  janitor  paid  no  rent  for  the  use  and  occupancy  of  his  rooms,  but  received 
a  salary  from  the  plaintiff  for  his  services.  During  each  of  the  years,  from 
1884  to  1890,  (t>oth  included,)  plaintiff's  premises  were  assessed  and  taxed  by 
the  defendant  for  state  and  local  purposes.  The  taxes  were  regular  in  form, 
but  were  not  paid,  and  the  plaintiff  brouglit  suit  for  tlie  purpose  of  having 
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the  taxes  declared  illegal,  and  restraining  the  collection  thereof,  on  the 
ground  that  the  property  was  exempt.  The  court,  at  special  term,  rendered 
judgment  for  the  plaintiff  granting  the  relief  prayed  for,  and  the  defendants 
appeal. 

Argued  before  Sedgwick,  C.  J.,  and  Fbeedhan  and  McAdah,  JJ. 

W.  H.  Clark  and  9,  8.  Coleman,  for  appellants.  B.  Metzgar,  for  re- 
spondent. 

McAdau,  J.  The  facts  are  not  in  dispute,  and  the  single  question  of  law 
involved  is  whether  the  premises,  during  tlie  period  mentioned,  were  ex- 
clusively used  for  purposes  of  public  worship,  within  the  meaning  of  the  stat- 
utes exempting  such  property  from  taxation.  Consolidation  Act  1882,'  8  827. 
It  is  urged  by  the  appellants  that  the  premises  were  not  nsed  exclusively  for 
public  worship,  because,  as  they  assert,  part  of  the  top  floor  was  occupied  by 
the  janitor  of  the  church  for  residential  purposes.  The  objection  is  technical, 
and  without  merit.  The  janitor  [mid  nothing  for  the  use  of  the  rooms,  was 
not  a  tenant,  had  no  proprietary  interest  or  estate  in  any  part  of  the  premises, 
was  removable  at  will,  and  was  there  simply  because  his  presence,  by  night 
as  well  as  day,  was  required  as  a  caretaker  of  the  property.  He  was  also  re- 
quired to  heat,  open,  light,  and  close  the  premises.  He  had  no  possession  dis- 
tinct from  that  of  the  plaintilT,  which,  being  a  corporation,  could  care  for  its 
properly  and  perform  its  mission  only  through  the  necessary  agents  and  serv- 
antx  required  to  nccomplish  the  praiseworthy  end  in  view.  The  position  of 
Janitor  was  incidental  to  the  purpose  of  the  corporation,  but  his  presence  on 
or  al>sence  from  the  premises  in  no  manner  affected  the  right  to  impoee  taxes 
on  the  plaintiff's  property,  if  otherwise  exempt  from  the  taxing  power.  The 
property  was  not  used  for  pecuniary  gain,  as  in  Congregation,  eto.,  -9.  Mayor, 
«tc..  (Sup.)  5  N.  Y.  Supp.  608;  nor  was  the  principal  use  applied  to  other 
than  religious  purposes,  as  in  Y.  M.  C.  A.  v.  Mayor,  eto.,  118  N.  Y.  187,  21 
N.  £.  liep.  86;  nor  is  the  right  uf  the  plaintiff  to  exemption  open  to  the  want 
of  incoi-poration,  which  was  the  ground  of  objection  sustained  in  Church  of 
at.  Monica  v.  Same,  119  N.  Y.  91,  28  N.  E.  liep.  294;  so  that  the  cases  relied 
on  by  the  defendant  do  not  reach  the  vital  point  at  issue  here.  The  object ot 
the  statute  was  to  foster  incorporated  religious  societies,  and  it  must  be  rea- 
sonably construed,  according  to  its  spirit,  in  furtherance  of  the  legislative  in- 
tent. It  cannot  be  frustrated  by  a  technicality  so  finely  drawn  as  that  urged 
against  the  plaintifl"s  right  to  exemption.  Effect  must  be  given  to  the  prin- 
cipal thing  the  legisilHture  had  in  view, — the  policy  that  dictated  the  act.  These 
should  not  be  subordinated  to  mere  incidents  required  to  give  it  efficacy  and 
life.     The  former  control;  the  latter  follow. 

The  Judgment  was  right,  and  must  be  affirmed,  with  costs.    AUconear. 


Rowland  e.  Mtlleb  et  al. 

(Superior  Court  of  New  Fork  Citu,  General  Term.    May  2, 1892.) 

CovxNiiNTs — Use  op  Fkehibes — Offensive  Business. 

The  use  of  premises  as  an  undertaker's  establishment  for  the  sale  of  caskets  and' 
tumisbinK  goods  for  funerals,  also  for  embalming  bodies,  for  autopsies  and  post 
morteTn  examinations,  and  for  the  temporary  deposit  of  human  remains  awaitioK 
Ivnrial,  is  "oftenslve"  and  "injurious, "  within  the  meaning  of  a  covenant  that  sucE. 
premises  shall  not  be  used  for  any  trade  or  bnainess  "injurious  or  offensive  to  the 
neighboring  inhabitants. "    15  N.  Y.  Supp.  701,  affirmed,  without  opinion. 

Appeal  from  special  term. 

Action  by  Mary  Eliza  Rowland  against  Charles  Miller  and  another.    From. 
a  judgment  for  plaintiff,  defendant  Miller  appeals.    Affirmed. 

'Laws  1882,  c.4ia 
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Fordectoion  in  action  of  ejectment  between  the  same  pnrties,  see  18  N.  Y. 
Snpp.  205. 
Argued  before  Sedgwick,  G.  J.,  and  Freedhan,  J. 
George  ZabrUki,  for  appellant.    John  L.  Hill,  for  respondent. 

Per  Cubiam .  Judgment  affirmed,  with  costs,  on  opinion  delivered  at  ape- 
cia!  term.    15  K.  Y.  Supp.  701. 

Mttlleb  v.  The  Obden  Geruania. 
(Superior  Cowrt  of  Seta  York  OUv,  Oeneral  Term.    May  2, 1880.) 

Lm  Insokastob — Proofs  ow  Dbath— Fhtbioian'i  CEBrmoxTB. 

Where  a  member  of  a  benefit  society  died  about  15  months  after  admiasion  to 
membership,  and  the  physician's  certificate,  presented  as  part  of  the  proofs  of 
death,  as  required  by  the  contract,  stated  that  the  cause  of  death  was  oanoer,  and 
the  dnratioB  of  the  disease  3  years,  the  latter  statement  is  not  eren  prima  fade 
evidence  for  the  puipose  of  shovring  misrepresentations  in  obtaining  the  Insuranoe, 
since  the  consolidation  act,  (Laws  1883,  o.  410,)  i  604,  merely  requires  physicians  to 
certify  as  to  the  canse  of  death. 

Appeal  from  jury  term. 

Action  by  Louise  Muller  against  ttie  Orden  Oermania  on  a  certificate  of 
membership  iasaed  to  her  sister.  From  a  judgment  for  plaintiff,  and  from 
an  order  denying  a  motion  for  anew  trial,  defendant  appeals.     AfiBrmed. 

Argued  before  Sedowice;  C.  J.,  and  McAi>Ali,  J. 

Lewit  Sanders  and  Af.  Auerbach,  for  appelliint.  Charles  (ft  Alfired  SUokUr, 
for  respondent. 

McAdah,  J.  The  defendant  is  a  benevolent  corporation,  and  the  plaintiff 
the  beneficiary  named  in  a  certificate  of  membership  therein,  issued  to  her 
sister,  by  tlie  terms  of  which  tlie  sum  of -91,000,  on  her  death,  became  paya. 
ble  to  the  plaintiff.  The  decedent  was  admitted  to  menil>ership  December  26, 
1888,  and  died  March  24, 1890.  In  her  application  for  membership  she  rep- 
reeented  herself  to  be  in  good  health,  and  not  suffering  from  cancer.  It  is 
claimed  that  there  was  a  breach  of  the  warranty,  because  it  appeared  by  the 
eertiflcate  of  death  furnished  by  Dr.  Lewis,  her  attending  physician,  on 
March  24, 1890,  ttiat  tlie  "chief  cause  of  death  was  cancer  of  the  uterus,  and 
the  duration  of  disease  two  years,"  which  would  indicate  that  the  itecedent 
had  been  troubled  witli  that  disease  for  about  nine  months  prior  to  her  ad- 
mission as  a  member  of  the  order.  Tlie  certificate  was  offered  in  evidence  by 
the  defendant.. and  the  question  presented  is  whether  such  certificate,  unim- 
peached  and  uncontradicted,  conclusively  establishes  the  breach  of  warranty 
pleaded  by  the  defendant.  Dr.  Lewis,  the  physician  who  gave  the  certifi- 
cate, never  attended  the  decedent  till  October  18, 1889,  five  months  preceding 
her  death,  so  that  the  statement  in  the  certificate  that  the  duration  of  the  dis- 
ease was  two  years  was  not  founded  on  actual  knowledge  of  tlie  fact,  and 
must  be  taken  rather  as  an  expression  of  opinion,  and,  as  such,  in  no  sense 
conclusive  evidence  of  the  fact  stated.  True,  the  plaintiff  was  required,  as  a 
condition  precedent  to  the  enforcement  of  her  claim,  to  present  a  certificate 
of  death  issued  by  the  board  of  health.  The  purpose  of  tliis  certificate  was 
to  establish  the  death  of  the  member,  proof  in  this  form  being  alone  accepta- 
ble. There  is  nothing,  however,  in  this  requirement  making  the  mere  opin- 
ion of  the  attending  physician  conclusive  evidence  as  to-tlie  duration  of  the 
disease  he  was  professionally  called  upon  to  heal.  The  preliminary  proofs 
presented  to  an  insurance  company  in  compliance  with  the  conditions  of  the 
policy  of  insurance  are  admissible  as  prima  facie  (not  conclusive)  evidence 
of  the  facts  stated  therein  against  the  insured  and  in  behaif  of  the  company. 
Insurance  Co,  v.  Newton,  22  Wall.  32.  The  court  of  appeals,  in  commenting 
'Upon  this  case,  said:    "It  maybe  inferred  that  the  whole  Jjiroofs]  were  veri- 
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fied  b;  the  claimants,  and  that  they  were  called  for  by  the  contract  of  insur- 
ance." Qoldschmidt  v.  Insuranoe  Co.,  102  X.  Y.  at  page  493,  7  N.  E.  Kep. 
412.  If  so  verified,  they  might  be  considered  as  admissions  made  by  the 
claimants,  and.  as  suuh,  evidence  of  the  facts  preaented.  In  Buffalo,  etc., 
Co.  V.  Knights  Templar,  etc.,  Ass'n.  126  N.  Y.  at  page  458,  27  N.  E.  Rep. 
944,  it  was  held  that  the  statute  and  ordinances  requiring  attending  physi- 
cians in  Bufttrio  to  furnish  certificates  setting  forth  the  cause,  date,  and  place 
of  death  of  any  person  under  their  charge,  were  police  regulations,  and  the 
records  required  for  local  and  specific  purposes  not  public  records  in  such 
sense  as  make  them  evidence  between  private  parties  of  the  facts  recorded. 
The  consolidation  act  of  18^2,  (section  604,)  applicable  to  the  city  of  New 
York,  requires  that  "physicians  who  have  attended  deceased  persons  in  their 
last  illness  shall,  in  the  certificates  of  the  decease  of  such  persons,  specify,  as 
near  as  same  may  be  ascertained,  •  •  *  the  direct  and  indirect  cause  of 
death  of  such  deceased  persons."  There  is  nothing  requiring  the  physician 
to  certify  to  the  "duration  of  the  disease,"  expressio unius,  exclusio  alteriuit, 
so  that  the  opinion  of  the  attending  physician  that  the  duration  of  the  disease 
was  two  years  was  not  called  for  by  article  9,  §  1,  of  the  constitution  and  by- 
laws  of  the  defendant,  interpreted  in  the  light  of  tlie  statute  before  referretl 
to.  Hence  such  opinion  does  not  rise  to  the  dij^nity  of  evidence  prima  /acie 
or  otherwise.  Certificates  given  by  public  officers  are  evidence  only  of  the 
facts  which  they  are  required  to  record.  As  to  other  matters,  they  are  extra- 
judicial, and  must  be  rejected.  Oreenl.  Er.  8  498.  In  Buffalo,  ete.,  Co. 
V.  Knights  Templar,  etc.,  Ass'n,  (Sup.)  9  N.  Y.  Supp.  346,  the  court  held 
that  "there  Is  no  rule  making  the  records  or  books  of  the  board  of  health  evi- 
dence as  to  the  cause  of  death  on  the  trial  of  an  action  at  law  where  that 
question  is  material.  Nothing  but  common-law  evidence  would  defeat  a  re- 
covery in  the  absence  of  a  statute  or  constitutional  provision  making  other 
evidence  competent."  So,  in  Hoffman  v.  Railroad  Co.,  46  N.  Y.  Super.  Ct. 
li.  626,  afflriiied  87  N.  Y.  25,  it  was  held  "that  records  kept  at  a  police  station 
and  hospital,  showing  injuries  received  by  plaintiff  by  an  accident,  are  not 
admissible  in  evidence  against  him  in  an  action  for  damages  for  such  inju- 
ries, it  not  appearing  that  the  entries  therein  were  made  by  persons  having 
knowledge  of  the  facts,  or  from  statements  of  the  plaintiff." 

The  defendant,  on  the  motion  to  dismiss  the  complaint,  objected  to  the  ab- 
sence of  certain  evidence  which  was  afterwards  supplied,  so  that  any  possible 
error  in  the  ruling  was  effectually  cured.  Bartholomew  v.  Lj/on,  67  Barb. 
86;  Barrick  v.  Austin,  21  Barb.  241;  Plank  Road  Co.  v.  Thatcher,  11  N.  Y. 
102;  Colegiove  v.  Railroad  Co.,  6  Duer,  882. 

The  defendant  recognized  the  validity  of  the  plaintiff's  claim  by  paying 
$200  on  account  thereof  before  suit  brought,  and  the  litigation  concerned 
$800,  the  balance  due.  Upon  the  conclusion  of  the  proofs  the  trial  judge 
seut  the  case  to  the  jury  under  a  clear  and  concise  charge,  whereby  he  in- 
structed them  that,  if  they  found  that  the  decedent,  in  her  application  for 
membership,  made  any  false  statement  or  representation  regarding  her  then 
state  of  health,  orif  she  was  afflicted  with  disease  at  that  time,  they  should 
find  for  the  defendant.  The  burden  of  proving  the  breach  of  warranty 
pleaded  was  on  the  defendant,  and  the  submission  of  the  question  to  the  jury 
was  put  as  strongly  in  favor  of  the  defendant  as  it  could  expect  or  language 
make  it.  The  jury  found  that  there  was  no  misrepresentation,  and  that  the 
decedent  was  not  in  ill  health  when  she  joined  the  defendant's  order,  and 
found  a  verdict  in  favor  of  the  plaintiff  for  the  balance  due  with  interest. 
We  find  no  error,  and  the  judgment  and  order  denying  the  motion  for  a  new 
trial  must  be  affirmed,  with  costs. 
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Gkioos  «.  DAT  et  tU. 
(Superior  Court  of  New  York  City,  Oeneral  Term.    Maj  3, 1883.) 

RBnEKBiE'B  Compensation — Stifoultiok. 

Ck>de  Civil  Froo.  {  8396,  provldiiiK  that  a  referee  shall  T«oeire  six  dollars  p«r  d^, 
"unless  a  different  rate  of  compensation  is  fixed  by  consent  of  the  parties,  "doe* 
net  authorize  a  stipulation  that  the  referee  may  charge  such  fees  "as  be  deems 
proper, "  as  this  does  not  fix  any  definite  "rate. "  Bank  v.  Tnmnjo,  77  N.  Y.  478, 
and  Marh  v.  City  of  Buffalo,  87  N.  T.  184,  followed.  Bwrt  v.  Onetda  Community, 
(Sup.)  12  IT.  Y.  Supp.  806,  disapproved. 

Appeal  from  special  term. 

Action  by  Clark  B.  Griggs  against  Melville  C.  Day  and  Daniel  E.  Garrison, 
as  surviving  executors  of  (iornelius  K.  Garrison,  deceased,  for  an  accounting 
in  respect  to  matters  relating  to  the  construction  of  a  railroad  for  the  Wheel- 
ing &  Lalse  Erie  Railroad  (S>mpany.  From  an  order  of  the  special  term,  sus- 
taining tlie  clerk's  refusal  to  tax  certain  costs,  plaintiff  appeals.   Affirmed. 

For  decision  on  appeal  from  the  judgment,  see  11  N.  Y.  Supp.  888,  and  12 
N.  Y.  Supp.  958. 

On  the  taxation  of  plaintiff's  costs,  the  defendants  objected  to  the  item  of 
$7,500,  the  fee  paid  to  the  referee  before  whom  the  action  was  tried.  The 
plaintiff  claimed  the  right  to  tax  said  charge,  under  a  stipulation  whereby  it 
was  agreed  "that  the  referee  shall  not  be  limited  to  the  statutory  fee  of  six 
dollars  per  day  for  his  services  in  this  case,  but  may  charge  such  fees  therefor 
as  he  deems  proper."  The  stipulation  was  reduced  to  writing  and  subscribed 
by  the  parties  to  be  charged.  The  case  involved  large  interests,  and  was  cal- 
culated to  consume  much  of  the  referee's  time,  ami  was  of  such  exceptional 
character  that  it  was  next  to  impossible  to  determine  in  advance  what  a  rea- 
sonable compensation  would  be.  The  referee  rendered  bis  services,  and  the 
])laintiff  paid  the  sum  fixed  by  the  referee  in  good  faith,  and  in  reliance 
upon  the  stipulation.  There  is  nothing  to  show  that  the  charge  is  unreason- 
able. On  the  contrary,  the  nature  of  the  litigation,  the  magnitude  of  the  in- 
terests, the  amount  involved,  the  importance  of  the  case,  the  voluminous  tes- 
timony to  be  considered,  the  intricacy  of  the  questions  presented,  all  indicate 
that  the  sum  charged  is  not  extravagant,  but  fair  compensation,  commensu- 
rate with  the  labor  expended.  Indeed,  the  only  objection  urged  against  the 
charge  is  that  it  was  not  taxable  because  the  stipulation  failed  to  specify  any 
specific  rate  of  compensation.  The  clerk  sustained  the  objection,  and  the 
special  term  judge,  on  appeal  from  the  clerk's  ruling,  affirmed  the  action  of 
the  clerk.    From  the  order  of  affirmance  the  plaintiff  appeals. 

Argued  before  Sedowiuk,  C.  J.,  and  MoAdam,  J. 

B.  G.  Ingersoll  and  J.  U.  Post,  for  appellant.  Wm.  R.  Bronk,  for  re- 
spondent. 

McAdam,  J.  It  is  a  maxim  of  the  law  that  that  is  certain  which  may 
be  made  certain, — certum  est  quod  certum  reddi  potest,  ((}o.  Litt.  43;  1 
Bout.  Law  Diet.  p.  214,  subd.  3;)  and  an  agreement  that  the  value  of  work 
done  shall  be  fixed  by  a  third  person  is  valid,  and  the  amou  nt  so  fixed  recovera- 
ble, (see  Delaware  &  H.  C.  Co.  v.  Pennsylvania  C.  Co.,  50  N.  Y.  250.)  The 
circumstance  that  the  parties  agreed  that  the  value  should  be  fixed  by  the  referee 
would  apparently  lead  to  the  conclusion  that  the  sum  so  fixed  was  equally  obli- 
gatory, unless  the  statutory  provision  as  to  referee's  compensation,  or  the  ju- 
dicial nature  of  the  |>o8ition  of  referee,  make  it  improper  that  lie  should  deter- 
mine the  question.  Section  3296,  Oode,  provides  that  a  referee  shall  be  paid  six 
dollars  for  each  day  spent  in  tlie  business  of  the  reference,  unless  a  different 
rate  of  compensation  is  fixed  by  consent  of  the  parties.  The  court  of  appeals 
construed  this  section  in  Bank  v.  Tamajo,  77  N.  Y.  476,  and  in  Mark  v. 
City  of  Buffalo,  87  N.  Y.  184,  by  holding  that  the  parties  could  not  agree  to 


Digitized  by CaOOQlC 


Super.  Ct.N.Y.]     uhlenhaut  v.  Manhattan  by.  co.  797 

leave  the  referee  to  decide  the  measure  of  liia  compensation,  as  that  left  the 
subject  open  and  indetinile.  and  did  not  Ox  the  different  rate  authorized  by 
the  Code  provision  before  referred  to.  It  has  been  urged  that  the  determina- 
tion of  that  point  was  unnecessary  to  the  decision  of  either  of  ihose  cases,  and 
the  remarks  in  reference  tliereto  merely  dicta.  The  suggestion  is  not  with- 
out reason,  yet  the  proposition  decided  is  so  clearly  enunciated  in  the  tirst 
case,  and  plainly  reiterated  in  the  second,  that  it  would  seem  almost  going 
counter  to  our  appellate  tribunal  to  hold  that  tliat  court  did  not  intend  to  do 
precisely  what  it  did  in  language  too  plain  to  be  misunderstood.  Good  faith, 
however,  would  seem  to  require  that  where  parties  have  deliberately  entered 
into  a  written  stipulation,  and  one  has  been  indneed  on  the  faith  thereof  to 
part  with  67,500,  the  other  party  to  the  contract  should  be  rigidly  held  to  its 
terms,  for,  if  not  so  held  in  this  instance,  the  respondent  must  lose  67,500  by 
the  bad  faith  of  the  defendants  in  successfully  repudiating  their  solemn  obli- 
gation. Kone  of  the  cases  intimate  that  the  agreement  Is  contrary  to  public 
policy,  and  good  morals  would  appear  to  require  that  it,  like  other  contracts, 
be  enforced  according  to  its  terms.  It  does  seem  tliat  where  parties  have,  by 
a  written  agreement,  stipulated  that  the  referee  shall  fix  the  amount  of  his 
fees,  they  have  expressly  waived  the  statutory  limit  of  six  dollars  per  day, 
and  have  substituted  a  different  rate  of  compensation, — one  not  fixed  by  the 
Code,  but  equally  certain, — because  the  amount  was  to  be  determined  in  a 
mode  agreed  upon  by  the  parties,  and  which  was  equally  as  specific  when 
once  fixed  as  if  the  exact  amount  bad  been  specified  in  the  agreement  itself. 
This  view  of  the  law  was  sustained  by  a  majority  of  the  court  in  Burt  v. 
Oneida  Community,  (Sup.)  12  K.  Y.  Supp.  806,  which  would  be  followed, 
but  for  the  fact  thiCt  the  rulings  made  by  the  court  of  appeals  in  the  two  oases 
cited  are  so  clearly  opposed  to  the  decision  in  Burt  v.  Oneida  Community, 
supra,  that  we  feel  constrained  to  respect  its  coustmctlon  by  affirming  the 
order  appealed  from,  with  costs. 


Uhlenhaut  c.  Manhattan  Bt.  Co.  et  al. 

{Superior  Court  af  New  York  City,  Oeneral  Term.    April  11, 1893.) 

Thial  bt  Coukt — RefubiU.  to  Make  Findisos— Harmless  Ebrob. 

While,  under  Code  CItU  Proc.  U  998, 1038,  the  court  should  properly  find  on  all 
requests  for  findinf^s  of  law  and  fact,  yet.  where  the  proposed  findings  are  not  ma- 
terial, It  is  not  reversible  error  to  rule  that  "each  of  the  written  requests  is  to  be 
marked  '  Refused,'  except  so  far  as  covered  by  the  findings  of  faot  and  oonoluslons 
of  law  settled  and  signed  by  me. " 

Appeal  from  special  term. 

Action  by  John  H.  F.  Uhlenhaat  against  the  Manhattan  Railway  Company 
and  the  New  York  Elevated  Ball  way  Company  and  Helen  K.  Sumner,  as  sole 
acting  trustee  under  the  will  of  Adams  C.Sumner,  deceased,  to  enjoin  the  op- 
eration of  an  elevated  railway  in  front  of  plaintiff's  premises.  No.  lil?  Pearl 
street.    Judgment  for  plaintiSi     Defendants  appeal.     Affirmed. 

The  court  found  as  facts  that  plaintiff  was  seised  in  fee  of  one-half  of  Pearl 
street  immediately  in  front  of  the  premises,  and  had  an  easement  in  the  re- 
mainder of  Pearl  street,  entitling  him  to  have  it  kept  open  as  a  public  street. 
Defendants  submitted  certain  proposed  findings  of  fact  and  conclusions  of 
law,  and  the  ruling  of  the  court  in  respect  thereto  was  in  the  following  terms: 
"Each  of  the  within  requests  is  to  be  marked  ■  Refused,'  except  so  fiir  as  cov- 
ered by  the  findings  of  fact  and  conclusions  of  law  settled  and  signed  by  me. " 

The  Code  of  Civil  Procedure  provides  as  follows:  Section  1023:  "Before 
the  cause  is  finally  submitted  to  the  court  or  the  referee,  or  within  such  time 
afterwards  •  •  *  as  the  court  or  referee  allows,  the  attorneys  for  either 
party  miy  submit  in  writing  a  statement  of  the  facts  which  be  deems  estab- 
lished by  the  evidence,  and  of  the  rulings  upon  questions  of  law  which  he 
desires  the  court  or  referee  to  make.    *    *    *    At  or  before  the  time  when 
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the  decision  or  report  is  rendered,  the  court  or  tlie  referee  must  note,  in  tbe 
margin  of  the  statement,  tlie  manner  in  which  each  proposition  has  been  dis- 
posed of,  and  must  either  file  or  return  to  tbe  attorney  the  statement  thoB 
noted;  but  an  omission  so  to  do  does  not  affect  the  validity  of  the  decision  or 
tbe  report."  Section  993:  "Upon  the  triai  of  an  issue  of  fact  by  a  referee,  or 
by  the  court  without  a  jury,  a  refusal  to  make  any  finding  whatever  upon  a 
question  of  fact,  where  a  request  to  find  thereupon  is  seasonably  malce  by 
either  party,  *  *  *  is  a  ruling  upon  aquestion  of  law,  within  tbe  mean- 
ing of  the  last  section." 

Argued  before  Sedowiok,  C.  J.,  and  Duobo  and  Gildebslbete,  JJ. 

Daviea  <&  Hapallo,  {Jtdien  T.  Davies  and  /.  C  Thomson,  of  counsel.)  Car 
appellants.    Charles  S.  Crotoell,  for  respondent. 

DusBO,  J.  I  have  examined  this  case  with  care,  and  can  find  no  error 
which  requires  reversal.  The  finding  as  to  the  plaintiff's  fee  in  Pearl  street 
was  warranted  by  the  evidence.  If  the  learned  trial  judge  erred  in  directing' 
the  requests  presented  to  him  to  be  marked  "Befused,  except  so  far,"  etc..  the 
defendants  were  not  prejudiced  by  the  error,  for  the  findings  asked  were  not 
material  to  the  decision  of  the  case,  nor  would  they,  if  the  request  had  been 
properly  disposed  of,  have  been  beneficial  to  the  party  asking  them.  It  was 
not  error  requiring  reversal  for  the  learned  trial  judge  to  act  as  he  did.  al- 
thongh  be  should  properly  have  found  upon  the  questions.  CaltatittH  T.  &il- 
man,  107  N.  Y.  872, 14  N.  E.  Bep.  264. 

Judgment  affirmed,  with  costs.     All  concur. 


United  States  Trust  Ca  of  New  Yobk  v.  O'Brien. 
{Superior  Court  of  New  York  City,  Oenernl  Term.    May  2, 1893.) 

1.  Landlobd  akd  Tesant — Breach  of  CoTENANr— Damages 

Id  an  action  by  a  landlord  against  his  tenant  for  a  breach  of  a  covenant  in  a  lease, 
whereby  plaintiff  was  to  be  allowed  to  exhibit  the  premises,  or  affix  the  bill  "To 
Let"  thereto,  in  which  there  was  no  evidence  that  plaintiff's  failure  to  lease  tbe 
premises  was  caused  by  the  breach  In  question,  judgment  for  plaintiff  awarding 
aim  rent  for  the  time  the  premises  remained  vacant  as  damages  must  be  reversed, 
since,  the  action  being  on  contract  and  aotfortort^  the  jury  could  give  damages  for 
actual  loss  only,  and  not  for  possible  loss. 

i.  Bajob — Injdnotiof. 

In  such  case  plaintiff  had  an  appropriate  remedy  by  injnnotion  to  restrain  de- 
fendant from  interfering  with  him  in  exhibiting  the  premises  and  affixing  the  bill 
thereto. 

Appeal  from  jury  term. 

Action  by  the  United  States  Trust  Company  of  New  York,  trustee,  etc., 
against  Miles  M.  O'Brien,  to  recover  damages  for  a  breach  of  the  following 
covenant  contained  in  the  lease  of  the  premises:  "That  the  defendant  will, 
at  any  reasonable  hour  in  the  daytime,  permit  the  lessor  or  his  agent  to  show 
the  premises  to  such  persons  as  he  desires,  for  the  purpose  of  selling  or  leas- 
ing the  same,  and  will  permit  the  usual  notice  of  ■  To  Let '  to  be  posted  on 
tbe  premises,  there  to  remain  without  molestation."  The  demise  was  for 
three  years,  commencing  May  1, 1886,  and  ending  May  1,  1889.  In  Novem- 
ber, 1888,  the  defendant  vacated  the  premises;  and  in  the  following  February 
he  sublet  them  from  March  1  till  May  1, 1889,  to  a  Mrs.  Worms,  who  refused 
to  permit  tbe  plaintiff  Lo  exhibit  tbe  premises,  or  put  up  the  bill  of  "To  Let" 
provided  for  by  the  covenant.  Mrs.  Worms  moved  away  on  May  1, 1889,  and 
the  premises  remained  vacant  for  alx>ut  five  months.  They  were  worth  about 
•75  per  month,  and  the  jury  awaided  the  plaintiff  $375  damages,  bein$r  the 
rent  for  the  time  the  premises  were  vacant.  There  was  no  evidence  that  the 
plaintiff  could  have  rented  the  premises,  except  that  to  be  inferred  from  tli»! 
fact  that  the  defendant's  lessee,  Mrs.  Worms,  refused  to  show  tin-  premises 
to  a  person  taken  thereto  inspect  tiiem,  and  said  she  would  not  penult  any 
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person  to  examine  tbeni,  and  by  her  refusal  lo  permit  the  bill  of  "To  Let"  to 
remain  on  the  premises.  From  a  judgment  for  plaintiff,  and  from  an  order 
denying  a  motion  for  a  new  trial,  defendant  appeals.    Reversed. 

Argued  before  Bedqwick,  G.  J.,  and  Fskedman  and  McAdaki,  JJ. 

Dumin  c£  Hmdriek,  for  appellant.  Stewart  <£  Sheldon  and  <S.  H.  Benton, 
for  respondent. 

McAdah,  J.  Liability  for  breach  of  covenant  is  less  extensive  than  that 
for  a  tort,  and  involves  only  such  consequences  as  are  tlie  direct  and  proxi- 
mate result  of  the  act  complaiued  of.  There  are  certain  arbitrary  rules  in  re- 
gard to  such  breaches,  tiie  principal  of  wtiich  is  to  give  compensation  for  what 
is  actually  lost,  to  malie  the  damages  correspond  witti  the  real  injury  sus- 
tained, but  not  to  permit  a  recovery  where  the  loss  cannot  be  directly  traced 
to  tlie  act  done  or  omitted.  It  will  be  sufficient  if  the  injury  is  a  natural 
or  necessary  consequence  of  the  act,  but  remote  or  merely  possible  cuiise- 
quences  are  excluded  from  consideration.  There  are  many  cases  of  loss  for 
which  the  law  affords  no  adequate  remedy;  hence  has  arisen  the  system  of 
preventive  justice  administered  in  the  conrts  of  equity,  by  means  of  injunc- 
tion to  restrain  breaches  of  covenant.  Covenants  not  to  sublet  or  assign  have 
not  generally  raised  any  question  of  damage,  but  one  of  forfeiture,  (3  Suth. 
Dam.  143,)  owing  to  tlie  difficulty  in  establishing  any  legal  measure  of  com- 
pensation for  the  breach.  The  question  involved  here  is  much  like  that  sug- 
gested. There  is  no  reasonable  certainty  that  the  plaintiff  would  have  let 
the  house  if  the  covenant  said  to  have  been  violated  had  been  literally  per- 
formed. Sometimes  the  condition  of  the  inside  of  a  house  is  more  uninviting 
than  the  outside,  and  an  inside  examination  (if  one  had  been  afforded)  might 
have  repulsed  the  applicant  for  the  house  at  once.  There  w:is  therefore  no 
solid,  substantial  basis  on  which  the  jury  could  And,  as  matter  of  fact,  that 
the  refusal  to  perform  the  covenant  was  the  sole  cause  of  keeping  the  plain- 
tiff's house  idle  for  five  months,  and  that  the  plaintiff,  as  a  consequence,  lost 
so  many  months'  rent.  The  result  arrik  ed  at  was  necessarily  speculative  and 
conjectnral.  If  the  action  had  been  founded  on  tort,  instead  of  upon  contract, 
a  more  liberal  field  for  the  exercise  of  discretion  would  have  been  afforded  to 
the  jury,  but  they  were  limited  in  this  case  to  the  awarding  of  compensation 
for  the  actual,  not  the  possible,  loss;  and  there  is  no  way  of  deterruining, 
from  any  of  the  evidence  adduced,  that  the  sum  awarded  was  necessary  to 
compensate  the  real  injury  done,  or  that  the  acts  of  the  undertenant  were  the 
proximate  cause  of  so  much  damage.  It  is  owing  to  the  impossibility  to  ar- 
rive at  a  legal  measure  uf  damages  with  any  sufQeient  degree  of  certainty  that 
courts  of  equity  entertain  jurisdiction  in  such  cases,  (Pom.  £q.  Jur.  §  1403,) 
and  by  writ  of  injunction,  in  the  nature  of  specific  performance,  enforce  the 
terms  of  tlie  covenant.  This  could  have  been  done  here  by  enjoining  the  de- 
fendant and  his  tenant  from  preventing  the  plaintiff  putting  up  the  bill  of  "To 
Let,"  or  from  interfering  with  it  after  it  was  put  up,  or  from  exercising  its 
right  of  showing  the  premises  during  some  reasonable  hour  of  tbe  day,  to  be 
determined  by  tbe  court,  and  best  calculated  to  serve  tbe  object  of  the  covenant 
and  the  convenience  of  all  concerned.  The  court  gives  specific  performance 
Instead  of  damages  when  it  can  by  that  means  do  more  perfect  and  complete 
justice,  and  the  covenant  sought  to  be  compensated  by  damages  could  hare 
been. more  effectually  enforced  at  the  tim«>,  with  perfect  and  complete  jnatice 
in  equity,  than  it  can  now  by  the  uncertain  character  of  proof  aviiihible  in  an  • 
action  at  law  for  compensatory  damages.  A  man  who  enters  into  an  agreement 
is  bound  in  equity  to  atrue  and  literal  performance  of  it.  He  cannot  l>e  suf- 
fered to  depart  from  it  at  pleasure,  leaving  the  other  party  to  his  remedy 
for  damages  by  law.  Kerr,  Inj.  p.  534.  It  is  no  answer  to  say  that  tlie  act  com- 
plained of  will  inflict  no  injury  on  the  plaintiff,  or  will  be  even  beneficial  to 
him.    It  is  for  tbe  plaintiff  to  j  udge  whether  the  agreement  shall  be  preserved. 
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as  far  as  be  is  concerned,  or  whether  be  will  permit  it  to  be  violated.  Id.  p. 
533.  There  is  no  wrong  without  a  remedy,  wliich  means  its  appropriate  rem- 
edy, and,  where  that  is  to  be  found  in  equity,  it  should  be  songlit  for  there, 
or  the  plaintiff  may  be  referred  to  injuria  absque  damno,  or  some  other  ni:ixim 
which  mciy  defeat  his  recovery  at  law.  There  was  nothin:;  in  the  proofs  pre- 
sented to  warrant  the  damages  allowed  to  the  plaintiff,  and  for  this  reason 
the  judgment  and  order  appealed  from  must  1^  reversed,  and  a  new  trial 
awarded,  with  costs  to  the  appellant  to  abide  the  event.    All  concur. 


Stastnet  v.  Second  Ave.  B.  C!o. 
(Superior  Court  of  New  York  City,  Oeneral  Term.    Maj  2, 1093.) 

Stbbbt  Railroads— NsouoBNOB—PASStso  Obstructions. 

Plaintiff,  a  passenger  on  defendant's  up-town  street  car,  was  requested  by  th« 
conductor  to  get  out  and  assist  In  getting  the  car  off  the  track,  so  as  to  enable  it  to 
pass  an  obstruction.  While  on  the  street  for  that  purpose,  defendant's  down-town 
car,  for  the  purpose  of  passing  the  same  obstruction,  "jumped"  the  track  to  the 
east,  instead  of  the  wes^  thereby  catching  plaintiff  between  the  two  cars.  Held, 
plaintiff,  being  lawfully  in  the  street  at  the  time,  was  not  guilty  of  contributory 
negligence,  and  was  entitled  to  recover  for  the  Injuries  so  received. 

Appeal  from  jary  term. 

Action  by  Peter  Stastney  against  the  Second  Avenue  Railroad  Company  to 
recover  damages  for  personal  injuries.  From  a  judgment  for  the  plaintifif. 
and  from  an  order  denying  a  motion  for  a  new  trial,  defendant  appeals.  Af- 
firmed. 

Argued  before  Freedman  and  McAdah,  JJ. 

Merrill  di  Rogers,  for  appellant.     L.  J.  Grant,  for  respondent. 

McAdah.  J.  Plaintiff  was  on  February  27,  1890,  a  passenger  in  one  of 
the  defendant's  cars  going  up  town.  When  the  car  reached  a  point  on  First 
avenue  between  Sixty-Fifth  and  Sixty-Sixth  streets,  It  found  the  track  blocked 
by  a  broken-down  furniture  van  or  truck.  The  passengers  were  requested 
by  the  conductor  to  get  out  and  assist  in  getting  the  car  off  the  track,  so  as  to 
get  around  the  truck,  that  the  car  might  continue  its  journey.  The  passen- 
gers, among  them  the  plaintiff,  obeyed  the  request,  and,  while  thus  assisting, 
a  car  coming  down  the  avenue,  finding  itself  blocked  by  the  same  obstacle, 
"jumped"  the  track;  but  instead  of  "jumping"  to  the  west,  which  would  be 
the  proper  thing  for  it  to  do,  it  "jumped"  to  the  east,  and  caught  the  plaintiff 
between  the  cars,  doing  him  the  injuries  uf  which  he  complains.  If  the  down- 
town car  bad  "jumped"  the  track  to  the  west,  as  it  should  have  done,  the 
danger  would  have  been  avoided;  but  "jumping"  towards  the  east  natu- 
rally brought  it  in  collision  with  the  up-town  car,  and  in  this  manner  the 
damage  was  done.  The  plaintiff  was  lawfully  upon  the  street  at  the  time, 
by  the  invitation  of  the  defendant's  conductor  in  charge  of  the  up-town 
car.  He  had  no  warning  of  the  danger,  and  cannot  be  said  to  have  contrib- 
uted to  the  collision  or  to  the  bringing  the  injury  upon  himself.  The  learned 
trial  judge  submitted  the  question  of  negligence  to  the  jury,  and  they  found 
for  the  plaintiff,  on  evidence  which  sustains  their  verdict,  which  was  mod- 
erate in  amount.  The  defendant's  counsel  moved  to  dismiss  the  complaint 
on  the  ground  that  the  testimony  and  circumstances  detailed  neither  proved 
negligenr-e  on  the  part  of  the  defendant  nor  freedom  from  fault  on  the  part 
of  the  plaintiff.  The  motion  was  properly  denied,  as  the  evidence,  and  the 
inferences  to  be  drawn  from  it,  were  matters  about  which  minds  might  dif- 
fer, and  it  was  for  the  jury  to  delermine  tlie  question  of  fact  involved.  Nu 
error  was  committed  during  th^  trial,  and  the  judgment  and  order  denying 
the  motion  for  a  new  trial  must  be  affirmed,  with  costs. 
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Dickinson  v.  Fbiob. 
(Supreme  Court,  General  Term,  Fourth  Department.    April,  1893.) 

Jddombnt— Res  Judicata. 

In  an  aotion  for  a  breacb  of  a  contract  of  hiring,  where  defendant  sets  up  a  judg- 
ment which  be  recovered  against  plaintiff  by  default  in  a  proceeding  for  the  pos- 
session of  real  property,  in  which  proceeding  plaintiff  filed  a  verified  answer,  al- 
leging a  wrongful  discharge  and  breacb  of  contract  by  defendant,  and  that  be 
agreed  to  take  the  rent  for  the  premises  oat  of  plaintiff's  wages,  the  judgment  is 
not  condttsive  of  the  question  olT  breacb. 

Appeal  from  Onondaga  county  court. 

Action  by  Augustus  E.  Dickinson  against  Edmund  E.  Price  for  a  breach  of 
contract.  The  trial  was  before  tlie  court  and  a  jury,  and  plaintiff  was  non- 
suited as  to  the  cause  of  action  set  up  in  the  complaint,  and  judgment  ordered 
for  defendant  for  $37.30  on  iidraitted  counterclaims.  From  the  judgment, 
and  from  an  order  denying  a  motion  for  a  new  trial,  plaintiff  appeals.  Be- 
versed. 

Argued  before  Hardin,  P.  J.,  and  Martin  and  Merwin,  JJ. 

Wm.  Lincoln  Barnum,  for  appellant.    Homer  Weston,  for  respondent. 

Merwin,  J.  The  question  in  this  case  relates  to  the  effect  of  a  judgment 
in  favor  of  the  defendant  against  the  plaintiff  in  summary  proceedings  to  re- 
cover the  possession  of  real  property.  In  the  complaint  in  the  present  case 
it  is  alleged  that  on  or  about  the  28th  March,  1890,  it  was  mutually  agreed 
between  plaintiff  and  defendant  that  plaintiff  should  work  for  defendant  at 
painting  and  paper  hanging  for  the  term  of  one  year  from  and  after  the  Ist 
day  of  April,  1890,  at  the  price  of  S2  a  day  for  each  day.  excluding  Sun- 
days, without  loss  of  time,  plaintiff  to  be  paid  weekly  at  the  end  of  each  week; 
that  plaintiff  entered  upon  the  work  on  or  about  April  1st,  and  worked  for 
the  defendant  until  October  18,  1890,  when  the  defendant  discharged  him, 
and  refused  to  employ  or  allow  him  to  work  any  longer;  that  plaintiff  at 
divers  times  offered  to  work  and  complete  his  contract,  and  has  been  ready 
and  willing  to  perform,  but  defendant  has  always  refused  to  allow  him  to  do 
so;  thai  for  54  days  of  the  time  after  October  18th,  the  plaintiff  was  unable 
to  procure  work  elsewhere,  although  he  often  tried  to  do  so;  that  defendant 
was  indebted  to  plaintiff  under  said  contract  for  $100,  for  which  judgment 
was  demanded.  The  answer  contained  a  general  denial,  and  also  set  up  that 
defemlant  had  good  ground  to  discharge  plaintiff,  and  that  plaintiff  had  fur- 
ther employment.  As  a  further  defense,  the  summary  proceedings  herein- 
after referred  to  were  set  up. 

Upon  the  trial  of  the  action  it  appeared  from  the  testimony  of  the  plaintiff 
that  he  was  first  employed  by  the  defendant  in  August,  1889,  by  the  day,  and 
80  continued  to  April  1st  following.  That  during  the  winter  he  lived  in  the 
.house  of  the  defendant,  paying  seven  dollars  a  month  rent.  That  about  28th 
March,  1890,  there  was  a  conversation  between  plaintiff  and  defendant,  in 
which  plaintiff  said  he  was  going  to  leave  on  1st  April,  because  he  could  do 
better  elsewhere;  and  defendant  replied  he  wanted  him  to  stay,  and  he  finally 
offered  him  two  dollars  a  day  for  a  year,  with  no  lost  time,  and  to  this  plain- 
tiff replied  he  would  consider  it  a  day  or  two.  That  on  the  morning  of  April 
1st  the  subject  was  continued,  the  offer  of  defendant  being  repeated,  and  he 
adding:  "I  was  calculating  to  charge  you  $10  a  month  for  the  house  after  I 
fix  it  up,  but  I  will  let  you  have  the  house  the  same  as  you  have  been  having 
it,— for  87  a  month  for  one  year;"  and  thut  plaintiff  replied  that  he  would 
take  him  up  at  his  offer,  and  commence  there  that  morning.  Thfit  plaintiff 
continued  to  work  under  that  contract  until  October  18th,  receiving  his  pay 
at  the  end  of  every  week.  That  on  the  18th  October  he  was  discharged,  and 
was  also  told  to  find  another  place  to  live  in.  '  That  on  November  6th  he  paid 
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the  defendant  rent,  receiving  therefor  a  receipt.  The  plaintiff  also  gave  evi- 
dence-as to  the  occasion  of  the  discharge,  and  what  subsequently  occurred 
between  him  and  defendant;  the  latter  at  one  time  denying  that  he  ever  made 
any  contract  with  plaintiCF.  Upon  cross-examination  he  testified  to  the  com- 
mencement of  summary  proceedings,  and  to  his  putting  in  an  answer  therein. 
Thereupon  the  defendant  put  in  evidence  the  record  of  those  proceedings. 
From  this  it  appeared  that  on  January  6,  1891,  Price,  the  present  defendant, 
presented  to  a  justice  of  the  peace  a  verified  petition,  stating  that  he  was  the 
owner  and  entitled  to  the  possession  of  certain  premises,  and  that  on  or  about 
the  26th  April,  1890,  he  rented  the  same  to  Di^inson  "for  tiie  term  of  week 
to  week  from  the  26th  April,  1890,  at  the  weekly  rent  of  Sl-75.  payable 
weeltly  in  advance;"  and  that  on  tlie  3d  January,  1891,  seven  dollars  was  due 
for  rent  under  tlie  agreement,  and  remained  unpaid,  ttiough  duly  demanded, 
and  that  Dickinson  lield  over  and  was  in  possession  without  permission ;  that 
thereupon  a  summons  in  the  usual  form  was  issued,  returnable  on  January 
9,  1891,  at  which  time  Dickinson  appeared,  and  put  In  a  verified  answer,  and 
the  matter  was  adjourned  by  consent  to  January  13th;  that  upon  the  ad- 
journed day  Dickinson  did  not  appear,  and  tliereupon,  as  appears  by  the  judg- 
ment entered  by  the  justice,  witnesses  were  sworn  "for  petitioner  to  establish 
his  claim  therein,  and  said  issue  joined  by  said  petition  and  answer  having 
been  tried  by  me,  and  ray  decision  thereon  being  in  favor  of  the  petitioner,  and 
that  the  amount  of  rent  due  him  from  said  defendant  is  the  sum  of  $7,  which 
was  payable  on  the  3d  January,  1891,"  it  was  adjudged  that  such  rent  was 
due,  and  that  possession  of  the  property  be  delivered  to  the  petitioner,  and 
that  a  warrant  issue  accordingly.  In  the  answer  that  was  put  in  by  Dickin- 
son, the  defendant  therein,  be  denied  that  he  rented  t)ie  premises  from  week 
to  week,  or  that  he  was  indebted  in  any  sum  for  the  rent,  and  alleged  that  the 
rent  was  paid  in  full.  He  also  alleged  for  further  answer  that  he  and  Price, 
on  the  28lh  March,  1890.  entered  into  a  contract,  by  wliich  he  (Dickinson) 
agreed  to  work  for  Price  fur  one  year  from  April  1.  1890,  at  the  price  of  two 
dollars  per  day,  without  any  loss  of  time  on  his  account,  and  that  he  (Dickin- 
son) was  to  have  the  use  of  the  bouse  in  question  for  tlie  term  of  one  year 
from  April  1.  1890,  at  the  price  of  seven  dollars  per  month;  that  Price  was 
to  pay  him  for  said  services  at  the  end  of  each  week;  that  be  entered  upon 
said  work  on  or  about  April  1,  1890,  and  continued  to  work  under  the  con- 
tract until  18th  October,  1890,  when  Price  dischiirged  him,  and  would  not  al- 
low him  to  work  any  longer;  that  since  that  time  he  has  been  ready  and  will- 
ing to  perform,  but  Price  has  refused  to  allow  him  to  do  so;  that  Price  agreed 
under  and  by  the  said  agreement  to  take  his  rent  for  said  premises  from  and 
in  the  amount  of  money  agreed  to  be  paid  him  (Dickinson)  under  the  con- 
tract; that  Price  is  not  entitled  to  any  rent  since  the  18th  October,  1890,  by 
reason  of  the  breach  by  him  of  said  contract.  The  record  above  referred  to 
being  In  evidence,  the  court,  un  motion  of  the  defendant,  held  that  it  was  a 
bar  to  the  action,  and  granted  a  nonsuit,  so  far  as  plaintiff's  cause  of  action 
was  concerned;  so  that,  in  substance,  it  was  held  that  the  judgment  in  the 
summary  proceedings  was  an  adjudication  that  there  had  been  no  breach  by 
defendant  of  the  contract  of  hiring,  and  that  nothing  was  due  the  plaintiff 
thereon.     The  plainliS  duly  excepted. 

A  judgment  by  default  in  such  a  summary  proceeding  is,  as  between  the 
landlord  and  tenant,  conclusive  of  the  facts  alleged  in  the  petition,  and  which 
are  required  by  the  statute  to  be  alleged  as  the  basis  of  the  proceedings. 
Brown  v.  Mayor,  66  N.  Y.  385.  It  is  not  conclusive  as  to  the  amount  of 
rent  due,  but  only  that  some  is  due.  Jarvts  v.  Brigga,  69  N.  Y.  143.  We 
must  therefore  assume  that  at  the  commencement  of  the  summary  proceed- 
ings on  the  6th  January,  1891,  the  plaintiff  owed  defendant  some  rent.  This 
alone  would  not  affect  the  plaintiff's  cause  of  action,  as  alleged  in  the  com- 
plaint.    But  the  argument  is  that  the  finding  of  the  justice  thatsome  rent  was 
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dae  necessarily  disaffirmed  tbe  facta  set  up  in  the  answer  as  to  the  breach  of 
the  hiring  contract.  Does  this  necessarily  follow?  Under  the  Code,  §  2244. 
the  only  answer  provided  for  in  such  proceedings  is  one  denying  gmerally  the 
allegations,  or  specifically  any  material  allegation,  of  the  petition.  Under  a 
denial  the  tenant  could  prove  payment,  (Durant  Land  Imp.  Co.  v.  East 
River  Electrio  Light  Co.,  [Com.  PI.  N.  Y.]  6  N.  Y.  Supp.  659;)  or  that  the 
lease  was  void,  as  being  part  of  a  usurious  agreement,  and  therefore  no  re- 
lation of  landlord  and  tenant,  (People  v.  Howlett.  76  N.  Y.  574.)  So,  in  the 
present  case,  the  tenant  might  have  shown  under  his  denials  that  the  rent 
was  paid  in  fact,  or  that-  it  was  in  effect  paid  by  tbe  defendant's  breach  of 
the  agreement  by  which  it  was  to  be  taken  out  of  plaintiff's  wages.  What 
Was  in  fact  shown  by  the  present  defendant  in  bis  evidence  before  the  justice 
does  not  appear.  It  might  have  been  shown  that  there  was  no  agreement  by 
defendant  to  take  his  rent  in  that  way,  and  that  the  contract  for  hiring  and 
the  lease  of  the  house  were  entirely  distinct.  The  petition  alleged  that  the 
lease  was  made  on  the  26th  April,  while  the  hiring,  as  alleged  by  Dickinson, 
and  proved  on  the  present  trial,  was  on  the  1st  April.  It  is  not  essential  to 
plaintiff's  cause  of  action  that  tbe  lease  should  have  been  made  on  1st  April, 
or,  if  made  then,  that  there  should  have  been  nomodiflcntion  of  it  afterwards. 
Nor  is  it  material  to  plaintiff's  cause  of  action  whether  defendant  did  or  did  not 
agree  to  take  his  rent  out  of  plaintiff's  wages.  The  issue,  as  authorized  l>y 
law,  was  made  by  the  petition  and  the  denials.  The  affirmative  allegations 
in  the  answer  did  not  broaden  the  issue,  and  should  not  be  so  considered  in 
case  of  default.  In  Belden  v.  State,  103  N.  Y.  1,  8  N.  E.  Bep.  363,  It  was 
held  that  a  judgment  is  not  conclusive  as  to  facts  not  in  issue  in  the  action, 
but  proof  of  which  is  given  therein  to  establish  facts  in  Issue.  In  Lewis  ▼. 
Pier  Co.,  125  N.  Y.  341, 26  N.  £.  Bep.  301.  it  was  held  that,  where  a  judgment 
may  have  proceeded  upon  either  of  two  or  more  distinct  facts,  a  party  seek- 
ing to  avail  himself  of  it  in  a  subsequent  action  as  conclusive  evidence  as  to 
one  of  those  facts  must  show  affirmatively  that  it  went  upon  that  fact.  Ac- 
cording to  that  rule,  if  the  defendant  here  claimed  that  the  judgment  that 
rent  was  due  was  based  on  the  fact  that  there  was  no  breach  of  the  con- 
tract of  hiring,  rathur  than  upon  the  fact  that  the  contract  did'  not  apply  to 
the  rent,  it  was  hia  duty  to  show  it.  If  the  possession  of  the  house  was  in 
question  in  this  action,  then  the  doctrine  which  is  laid  down  in  some  cases, 
that  a  judgment  is  conclusive  as  to  every  mattec  directly  at  issue  by  the  plead- 
ings which  the  defeated  party  might  have  litigated,  might  be  applied.  But 
here  there  is  an  entirely  different  cause  of  action,  and  the  real  question  is  as 
to  what  facts,  by  way  of  evidence,  the  judgment  should  be  deemed  conclusive. 
In  Zoeller  v.  Raey,  100  N.  Y.  102,  2  K.  £.  Itep.  888,  it  was  held  that  the 
burden  of  proof  is  upon  the  party  claiming  an  estoppel  by  a  former  judgment 
to  show  clearly  that  the  fact  in  issue  was  determined  In  tbe  former  action. 
See,  also,  ahato  v.  Broadbent,  (N.  Y.  App.)  29  N.  E.  Bep.  288.  In  PeopU 
T.  Halt,  104  N.  Y.  171, 10  N.  £.  Bep.  185,  it  is  said  that  a  judgment  is  not 
an  estoppel  as  to  any  fact  not  expressly  decided,  and  as  to  which  contradict- 
ory inferences  may  be  drawn  from  different  provisions  in  tbe  judgment. 
The  issue  before  the  magistrate  was  whether  there  was  any  rent  due.  The 
Jndgment  may  or  may  not  have  involved  the  question  whether  there  was  a 
breach  of  defendant's  contract.  The  court  below  held,  in  effect,  that  it  neces- 
sarily involved  that  question,  and  was  therefore  concloaive.  In  this,  ve 
think,  the  court  erred.  It  follows  that  the  judgment  must  be  reversed. 
Judgment  and  order  reversed  upon  the  exceptions,  and  new  trial  ordered, 
costs  to  abide  tbe  event.    All  concur. 
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GAKTBB  9.  BfBISOH. 

(Supreme  Court,  General  Term,  Fifth  Department    Harch,  1893.) 

nUCDULBNT  COKYBTANOBS — ^HUSBAITD  TO  WiFE— EviDBNOB. 

On  an  issue  as  to  whether  a  conveyance  from  a  husband  to  his  wife  was  in  frond 
of  creditors,  the  trustee  through  whom  it  was  made  testified  that  the  wife  said  her 
husband  was  in  a  little  trouble,  and  wanted  to  deed  his  property  to  her,  and  when 
the  trouble  was  over  she  would  deed  it  back  to  him.  Two  other  witnesses  testified 
to  the  agreement  that  the  wife  should  hold  the  property  until  the  husband  was  out 
of  some  trouble,  when  it  was  to  be  reconveyed.  The  husband  testified  that  he  was 
afraid  of  beice  prosecuted  for  buying  stolen  property,  but  that  he  did  not  know  it 
was  stolen.  There  was  no  evidence  that  the  husband  was  ever  prosecuted  for  any 
crime,  or  that  be  bad  any  creditors.  Held,  that  the  evidence  failed  to  show  that 
the  conveyance  was  made  with  a  fraudulent  intent. 

Appeal  from  judgment  on  report  of  referee. 

Ejectment  by  Charles  Carter  against  Nicholas  Meisch.     From  a  jadgment 
for  plaintiff,  entered  on  the  report  of  a  referee,  defendant  appeals.    Beversed. 
Argued  before  Dwight,  P.  J.,  and  M/looubioi  and  Lewis,  JJ. 
T.  M.  French,  for  appellant.     Wm.  E.  Woiier,  for  respondent. 

Lewis.  J.  The  def endan  t,  on  the  5th  day  of  February,  1886,  was  the  owner 
in  fee  of  the  premises  described  in  the  complaint.  On  that  day  be  conveyed 
them  to  one  John  Theiss,  and  Theiss  the  same  day  conveyed  to  Mrs.  Mpisch. 
The  conveyance  of  this  property  was  through  Mr.  Theiss,  as  trustee,  to  the 
defendant's  wife,  and  was  pursuant  to  an  agreement  made  between  the  de- 
fendant and  his  wife  that  she  would  take  the  title,  and  would,  upon  request, 
reconvey  the  same  to  the  defendant  when  he  should  get  through  some  trouble 
he  was  having.  Shortly  thereafter  Mrs*.  Meisch  died  intestate,  without  hav- 
ing conveyed  the  property  to  the  defendant  She  left  two  sisters,  Caroline 
Carter  and  Mary  Senke,  her  only  heirs  at  law.  Caroline  Carter  thereafter  con- 
veyed her  interact  in  the  premises  to  her  sister  Mary  Senke,  and  Mary,  on  the 
18th  day  of  February,  1888,  executed  and  delivered  to  her  husband  a  deed  of 
the  premises.  There  was  no  consideration  whatever  for  any  of  these  convey- 
ances. At  the  time  of  the  two  conveyances  last  mentioned,  tlie  defendant, 
Meisch,  was  in  the  actual,  visible,  and  hostile  possession  of  the  premises,  and 
had  been  in  such  possession  from  the  time  of  the  death  of  his  wife,  claiming 
an  equitable  title  thereto  by  virtue  of  the  oral  agreement  made  with  his  wife, 
mentioned.  The  plaintiff,  after  obtaining  his  deed,  brought  this  action,  and 
the  defendant  interposed  the  defenses  that  he  was  the  equitable  owner  of  the 
premises,  and  entitled  to  a  conveyance  thereof;  that  he  was  in  possession  of 
the  premises,  claiming  the  same  under  a  title  hostile  to  the  plaintiff's  title,  at 
the  time  of  the  conveyance  to  the  plaintiff.  Defendant's  contention  that 
plaintiff's  deed  was  void,  because  at  the  time  it  was  delivered  he  was  occupy- 
ing the  premises  under  an  adverse  and  hostile  title  to  the  grantors,  cannot  be 
sustained,  for  he  was  not  holding  under  any  title,  but  under  an  agreement 
with  his  grantee  thiit  she  would  reconvey  the  premises  to  him.  The  referee 
found  for  the  plaintiff,  placing  bis  decision  upon  the  ground  thai,  prior  to  the 
conveyance  from  Meisch  to  his  wife,  through  said  trustee,  Meisch  bad  been 
charged  by  the  public  prosecuting  authorities  with  having  received  stolen 
property  contrary  to  law,  and  was  liable  to  prosecution  therefor  under  the 
statute  in  such  case  made  and  provided.  He  found,  as  a  fact,  that  neither  at 
the  time  of  such  conveyance,  nor  since,  had  Meisch  any  creditors,  except  such 
as  were  or  might  become  creditors  by  reason  of  his  having  received  stolen 
property,  as  aforesaid.  He  found,  as  conclusions  of  law,  that  the  plaintiff 
was  the  owner  in  fee  of  the  premises,  and  entitled  to  the  immediate  posses- 
sion; that  the  agreement  made  between  the  defendant,  Meisch,  and  his  wife 
fur  a  reconveyance  of  the  premises  was  null  and  void;  and  that  Meisch  was 
not  entitled  to  a  sseciflc  performance  of  the  same. 
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The  evidence  clenrlj  establiahed  that  the  defendant  conveyed  the  property 
to  his  wife,  through  h  trustee,  under  an  agreement  wliich  entitled  him  in  eq- 
uity to  a  reconveyance,  unless  he  is  to  be  deprived  of  relief  because  of  fraud 
in  the  transaction.  The  finding  that  the  conveyance  from  tlie  defendant  to 
bis  wife,  through  the  trustee,  was  void,  because  it  was  made  with  the  corrupt 
and  fraudulent  purpose  and  motive  of  placing  the  property  beyond  the  reach 
of  the  creditors  of  Meiscli,  is  not,  we  think,  sustained  by  the  evidence.  There 
is  evidence  which  tends  to  show  that  he  was  induced  to  make  the  conveyance 
because  of  an  apprehension  of  a  criminal  prosecution,  arising  out  of  a  pur^ 
chase  by  him  of  some  property  which  there  was  a  rumor  had  been  stolen. 
There  was  no  satisfactory  evidence  that  any  property  had  in  fact  been  stolen. 
All  the  evidence  which  it  can  be  chilmed  tended  to  show  that  property  pur- 
chased by  defendant  had  been  stolen  was  the  following:  Mr.  Ran  testified 
that  Mrs.  and  Mr.  Meisch  and  Mr.  Theiss  called  upon  him,  and  Mr.  Theiss 
stated:  "  'Mr.  Meisch,  here,  is  in  some  trouble,  and  I  advised  him  to  convey 
the  property  to  his  wife.'  I  asked  Mr.  Meisch  wliether  it  was  so.  He  said, 
•  Yes;  I  am  in  some  trouble,  but  I  don't  like  to  convey  my  property  to  my 
wife.*  His  wife  said,  •  What  of  that?  I  don't  want  to  keep  your  property, 
you  know  very  well.  I  have  not  helped  to  earn  it,  and,  when  the  trouble  is 
over,  I  will  reconvey  the  property  to  you.'  Meisch  said  he  didn't  like  to  con- 
ve}-,  but,  after  some  hesitation,  he  said,  *Goon  with  it.'  Rau  prepared  the 
deeds."  Mr.  Theiss  testified  that  Mrs.  Meisch  said  to  liim:  "Mr.  Meisch  is  a 
little  in  trouble,  and  wants  to  deed  his  property  over  to  me,  and  then  he  should 
have  it  back.  When  the  trouble  is  over,  I  will  give  it  back  to  him."  Theisa 
testified  that  he  didn't  know  what  the  trouble  was;  that  Meisch  simply  said 
be  was  In  trouble,  and  bis  wife  said  the  same.  Robert  Heichert  testified  that 
he  "  heard  Mrs.  Meisch  say  to  her  husband, '  You  had  better  put  that  house 
over  to  me  before  you  lose  it.'  He  refused.  She  said,  ■  You  had  better  do  it, 
and  when  you  get  over  your  trouble  I  will  give  it  back,'  I  knew  that  Mr. 
Meisch  had  been  in  trouble  over  some  brass.  It  took  place  In  the  spring  of 
the  year  three  or  four  years  ago."  The  defendant  testified:  "The  trouble  I 
was  in,  that  was  the  subject  of  those  conversations,  was  for  five  years  in  state 
prison.  It  was  for  receiving  stolen  property,  but  I  did  not  know  it  to  be  stolen. 
I  paid  for  the  property  claimed  to  have  been  stolen. "  If  this  evidence  be  true, 
be  had  committed  no  crime. 

Tliere  is  not  a  suggestion  in  the  evidence  that  any  proceedings  had  in  fact 
oeen  instituted  against  him  by  a  public  prosecutor,  or  that  any  one  had  ever 
matle  any  pecuniary  claim  against  the  defendant  on  account  of  any  stolen  prop- 
erty, or  that  he  had  ever  thought  that  such  a  claim  might  or  could  exist.  He 
seems  to  have  acceded  to  the  suggestions  of  his  wife,  and  ctmveyed  the  prop- 
erty, because  of  some  apprehension  that  he  might  be  prosecuted  criminally, 
and  suffer  imprisonment,  and,  in  that  event,  it  might  be  better  that  his  wife 
bold  the  title.  The  record  fails  to  show  that  there  was  any  substantial  basis  for 
his  apprehension.  It  fails  to  show  that  he  made  the  conveyance  with  any 
view  of  defrauding  creditors,  for  it  does  not  appear  that  he  had  any.  The  de- 
fendant, being  in  possession  of  the  premises,  with  a  strong  equitable  claim  to 
a  conveyance  thereof,  should  not  be  ousted  unless  it  is  established  that  he 
parted  with  his  title  under  circumstances  which  prevent  the  court  from  giv- 
ing him  relief.  The  rule  of  law,  when  creditors  attack  a  conveyance,  is  that 
fraud  is  to  be  found,  and  not  presumed.  The  facts  must  naturally  and  logic- 
ally indicate  fraud,  and  must  be  of  a  character  to  warrant  the  inference.  It 
is  notenough  that  they  are  ambiguous,  and  just  as  consistent  with  innocence 
as  with  gnilt;  if  they  are,  the  proof  of  fraud  is  wanting.  Shultz  v.  Hoayland, 
85  N.  Y.  467.  A  fraud  cannot  be  perpetrated,  unless  some  one  is  in  a  situa- 
tion to  be  defrauded.  Concededlv,  the  |>laintiff's  grantor  was  not  defrauded, 
for  she  knew  or  was  informed  of  all  the  facts  known  to  the  defendant,  and,  as 
we  have  seed,  was  instrumental  in  inducing  him  to  convey  the  property  to  her. 
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Tbe  plaintiff  has  no  better  title  than  Mrs.  Meisch  had,  for  neither  he  nor  his 
gmntora  paid  any  consideration  for  the  conveyance  to  him.  The  facts  foand 
by  the  referee  entitled  the  defendant  to  the  relief  deooanded  in  bis  answer,  but 
for  this  question  of  fraud  ia  tbe  conveyance  of  the  premises  to  his  wife,  and 
yet  no  such  issue  was  raised  by  the  pleadings.  The  complaint  was  in  the  or- 
dinary  form  of  complaints  in  actions  of  ejectment.  The  defendant's  answer 
set  up  bis  equitable  claim  to  the  property  under  the  parol  agreement  men- 
tioned, and  demanded  an  afSrmatiVe  Judgment  that  the  plaintiff  convey  the 
premises  to  him.  The  plaintifTs  reply  admitted  some  of  the  allegations  ot  de- 
fendant's  answer,  denied  other  allegations,  set  up  an  equitable  interest  in  the 
property  arising  out  of  the  payment  by  him  of  incumbrances,  assessments, 
taxes,  and  repairs  upon  the  property,  but  he  does  not  set  up  tbe  question  of 
fraud.  Not  having  interposed  that  defense,  he  should  not  be  allowed  the 
benefit  of  it.  When  attempting  to  eject  the  defendant  from  the  possession  of 
property  to  which  he  is  equitably  entitled,  he  should  be  held  to  strict  rules  of 
pleading.  In  Hatgh  v.  Kaye,  L.  B.  7  Ch.  App.  469,  the  defendant  was  sued 
for  a  reconveyance  of  premises  held  by  bim  in  trust.  He  relied  upon  tbe 
statute  of  frauds,  and  claimed  tbe  estate  as  his  own,  discharged  from  any  trust. 
The  court,  in  deciding  tbe  case,  said:  "If  a  defendant  means  to  say  that  he 
claims  to  hold  the  property  given  to  him  for  an  immoral  purpose,  in  violation 
of  all  honor  and  honesty,  he  must  say  so  in  plain  terms,  and  must  put  forward 
his  own  scoundrelism,  if  he  means  to  reap  the  benefit  of  it. "  This  rule  should 
be  applied  in  this  case,  notwithstanding  that  the  evidence  relied  upon  by  the 
referee  as  establishing  the  fraud  came  from  witnesses  called  by  the  defendant. 
We  place  our  decision,  however,  on  the  ground  that  the  evidence  fails  to  show 
that  there  were  any  creditors  of  the  defendant  to  be  defrauded  by  the  convey- 
ance to  Mrs.  Meisch,  and  it  fails  to  show  that  tbe  conveyance  was  [nade  with 
a  fraudulent  intent.  The  plaintiff's  complaint  sbonld  have  been  dismissed. 
The  judgment  appealed  from  should  be  reversed,  and  a  new  trial  granted, 
costs  to  abide  tbe  event.     All  concur. 


People  ex  rel.  Metebs  v.  Masomio  Guild  &  Mux.  Ben.  Ass'n. 
(Suvreme  Court,  Special  Term,  Orange  Cownty.    January,  1883.) 

NO)n>ATKBNT  OF  CoSTS— PUNISHMSITT  AB  FOB  COSTEMFT. 

Code  Civil  Froc  i  2007,  providiag  that  for  the  nonpayment,  on  demand,  of  tha 
costs  awarded  by  a  final  order  made  in  a  special  proceeding  institated  by  a  state 
writ,  the  person  required  to  pay  such  costs  may  be  punished  for  a  contempt  of  the 
court  awarding  tha  oosts,  is  directory  merely,  and  the  oonrt  will  inflict  such  pnnisb- 
ment  only  when,  in  its  judgment,  it  is  proper  so  to  do. 

Application  by  Emmet  Meyers  for  a  mandamtu  requiring  tbe  Masonic  Guild 
A  Mutual  Benefit  Association  to  make  an  assessment  on  its  members  to  pay 
a  judgment  against  it  in  favor  of  relator.  The  trial  court  granted  the  man- 
damus, and  the  general  term  affirmed  such  action.  The  court  of  appeals, 
however,  reversed  the  judgments  of  ^tbe  general  and  trial  terms,  and  the  ap- 
plication was  denied,  with  costs  in  all  courts.  On  demand,  relator  refused  to 
pay  the  costs,  and  defendant  moved  to  punish  relator  as  for  a  contempt.  Mo- 
tion denied. 

For  opinions  on  the  merits,  see  12  N-  Y.  Supp.  171,  and  27  N.  E.  Kep. 
1037. 

John  W.  Lyon,  for  rslator.  Adolphu$  D.  Pape  and  Samuel  Campbell,  for 
defendant. 

Babtlett,  J.  Section  2007  of  the  Code  of  Civil  Procedure  provides  that 
for  the  nonpayment,  upon  demand,  of  the  costs  awarded  by  a  final-  order  made 
in  a  special  proceeding  instituted  by  a  state  writ,  (except  where  a  peremptory 
writ  of  mandamus  is  awarded  after  the  issuance  of  an  alternative  mandamus,) 
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the  person  required  to  pay  the  same  may  be  punished  for  a  contempt  of  the 
court  awarding  the  costs,  as  if  the  Qnal  order  wsis  a  Anal  Judgment  of  the 
court.  In  the  present  case  the  relator,  without  suing  out  any  alternative 
writ,  obtained  a  peremptory  writ  of  mandamus  against  the  defendant  in  the 
first  instance,  directing  it  to  levy  an  assessment  on  its  members  to  pay  a 
money  judgment.  The  order  granting  the  peremptory  writ  was  affirmed  by  .the 
general  term,  (12  N.  Y.  Supp.  171,)  but  was  reversed  by  the  court  of  appeals, 
with  costs,  (27  N.  E.  Bep.  1037.)  These  costs  amount  to  9217.80,  and  have 
been  duly- demanded  of  the  relator,  who  has  failed  to  pay  them.  Thereupon 
the  defendant  moves  to  punish  him  for  contempt  under  the  foregoing  provi- 
sions of  section  2007  of  tlie  Code.  I  do  not  Und  that  this  section  has  ever  been 
judicially  construed.  No  such  provision  as  it  contains  appears  to  have  existed 
in  the  law  prior  to  the  enactment  of  the  second  part  of  the  present  Code  of 
Civil  Procedure.  The  learned  counsel  for  the  defendant  claims  that  it  entitles 
liis  clients  to  enforce  the  collection  of  their  costs  by  contempt  proceedings 
against  the  relator  as  a  matter  of  right;  and,  furthermore,  that  the  costs 
awarded  to  the  relator  as  plaintift  against  the  defendant,  in  the  suit  in  which 
be  recovered  judgment,  cannot  lie  offset  against  the  costs  in  this  proceeding, 
inasmuch  asthecosts  in  this  proceeding  belong  to  the  attorney,  under  the  de- 
cision of  the  general  term  of  the  first  department  in  the  case  of  Tunstall  v. 
Winton,  31  Hun,  219.  In  the  view  which  I  take  of  section  2007,  it  will  not' 
be  necessary  to  discuss  the  question  of  offset.  While  the  section  cannot  be 
strictly  called  a  penal  statute,  it  nevertheless  is  to  be  construed  according  to 
the  same  rules  which  apply  to  that  cla&4  of  enactments.  A  penal  statute, 
where  there  is  a  doubt,  will  not  be  so  construed  by  the  judiciary  as  to  result 
in  the  infliction  of  a  punishment  which  the  legislature  may  not  hare  intended. 
WOBon  r.  Wentworth,  5  Fost.  (N.  H.)  247.  "Statutes  of  this  class."  says 
Mr.  Sedgwick,  in  his  well-known  treatise  on  Statutory  Construction,  "are  to 
be  fairly  construed  and  faithfully  applied,  according  to  the  intent  of  the  legis-- 
lature,  without  unwarrantable  severity  on  the  one  hand,  or  equally  unjusti- 
fiable lenity  on  the  other;  in  cases  of  doubt  the  courts  inclining  to  mercy. 
Sedg.  St.  Const.  (2d  Ed.)  287.  Looking  at  section  2007  of  the  Code  of  Civil 
Procedure  in  this  light,  it  is  to  be  observed,  in  the  first  place,  that  the  tend- 
ency of  recent  legislation  in  this  state  has  been  strongly  adverse  to  imprison- 
ment for  debt.  Furthermore,  it  is  to  be  considered  that  tlie  language  of  the 
section  itself  is  not  that  the  person  required  to  pay  the  costs  in  a  proceeding 
instituted  by  state  writ  must  be  punished  for  contempt  in  failing  to  pay  them, 
or  that  the  party  in  whose  favor  the  costs  are  awarded  is  entitl»l  to  maintain 
contempt  proceedings  as  a  matter  of  right,  but  simply  that  the  person 
required  to  pay  the  costs  may  l>e  punished  for  contempt.  In  a  statute 
of  this  kind  I  do  not  think  that  permissive  expressions  should  be  construed  as 
mandatory.  It  seems  to  me  that  the  intent  of  the  legislature  was  to  allow  the 
court  to  enforce  payment  of  the  costs  in  such  a  case  as  this  by  means  of  con- 
tempt'proceedings,  if,  under  all  the  circumstances,  it  seemed  proper  to  do  so; 
as,  for  example,  if  it  were  apparent  here  that  the  relator  had  the  means  and 
was  able  to  pay  the  costs,  and  nevertheless  obstinately  refused  to  pay.  But 
I  do  not  think  the  provision  is  designed  to  compel  the  court  to  imprison  apoor 
man  simply  because  he  has  been  and  is  unable  to  pay  the  costs  against  him  in 
the  particular  forms  of  litigation  which  must  be  instituted  by  state  writs. 
In  my  .opinion,  the  section  confers  upon  the  court  a  discretionary  power 
which  the  successful  party  in  such  a  litigation  may  properly  invoke,  but  which 
the  court  is  at  liberty  to  exercise  or  not  according  tu  the  f^ts  of  the  case,  and 
particularly  with  reference  to  the  ability  of  the  defeated  party  to  pay  the  costs 
awarded  against  him.  Upon  the  evidence  contained  in  the  papers  before  me 
as  to  the  relator's  occupation  and  financial  condition,  I  do  not  think  he  should 
be  punishe-d  for  contempt  in  failing  to  pay  the  costs  in  this  matter.  The  mo- 
tion ot  the  defendant  must  therefore  be  denied. 
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Pboflk  e»  rel.  McMillan  o.  Boabd  or  Sttp'ss  of  Catuoa  C!otniTY. 

{Supreme  Court,  Oetieral  Term,  S'lfth  Department.    Haroh,  188S.) 

BAiutOAD  Aid  Bonds— Fa  thent— Rights  of  Town. 

Laws  1868,  c.  007,  provides  that  all  taxes,  except  school  and  road,  assessed  on 
^d  paid  by  any  railroad  in  a  town  which  has  issaed  bonds  in  aid  of  sach  r^road, 
must  be  applied  by  the  county  treasurer  to  the  purchase  of  the  bonds,  if  they  can 
be  purchased  at  or  below  par,  and,  if  not,  must  be  held,  with  the  aconmnlated  in- 
terest, as  a  sinking  fund  for  the  redemption  and  payment  of  such  bonds.  Held 
that,  where  a  county  treasurer  failed  to  apply  such  taxes  to  either  the  purchase  or 
payment  of  railroad  aid  bonds,  a  town  which  had  paid  its  bonds  was  entitled  to  be 
snbrogated  to  the  rights  of  the  original  owners,  and  to  hare  the  bonds  paid  from 
the  fund  in  the  hands  of  the  county  treasurer. 

Appeal  from  special  term,  Monroe  county. 

Application  by  John  McMillan  for  a  pereitiptory  writ  of  mandamus  to  the 
board  of  supervisors  of  Cayuga  county  to  compel  the  rescission  of  certain  res- 
olutions directing  the  county  treasurer  to  get  apart  and  pay  over  certain  mon- 
eys.   From  an  order  denying  the  motion,  relator  appeals.     Affirmed. 

The  opinion  of  Mr.  Justice  Adams  at  special  term  is  as  follows: 

"The  facts  which  are  presented  upon  tliis  motion  are  undisputed,  and  may 
be  thus  briefly  stated:  The  towns  of  Brutus,  Cato,  Ira,  Locke,  Moravia,  and 
"Sterling,  in  the  county  of  Cayuga,  have  heretofore  issued  bonds  In  aid  of  cer- 
tain railroads  i^inning  through  their  corporate  limits,  in  accord  with  the  pro- 
visions of  chapter  907  of  the  Laws  of  1869  and  the  acts  amendatory  thereof. 
None  of  these  bonds  is  now  outstanding,  the  towns  of  Moravia  and  Locke 
having  paid  the  last  installment  of  their  bonds  in  1876,  the  town  of  Brutus 
in  1882,  and  tlie  remaining  towns  in  1888.  Such  bonds  were  paid  by  the  re- 
spective towns  before  any  moneys  realized  from  the  Hssessment  of  such  rail- 
roads had  been  paid  over  to  them,  as  contemplated  by  the  acts  in  question. 
On  the  21st  December  inst.  the  defendant,  at  a  regular  session  of  its  body, 
adopted  certain  resolutions  directing  the  treasurer  of  the  county  to  segregate 
from  tlie  contingent  fund  the  sum  of  $4,355.06.  and  to  place  the  same  to  the 
credit  of  such  towns  proportionally,  and  pledging  itself  to  pay  over  the  bal- 
ance due  to  said  towns  for  taxes  received  from  said  railroads  within  the  six 
years  last  past,  upon  condition  that  certain  suits  which  had  been  commenced 
for  the  recovery  of  tlie  sums  due  such  towns  should  be  discontinued,  and 
these  are  the  resolutions  it  is  sought  to  have  rescinded  by  the  writ  asked  for 
upon  this  motion.  The  theory  of  the  relator  is  that,  there  being  no  bonds 
outstanding  against  any  of  the  towns  named,  tbey  have  lost  any  right  which 
may  have  accrued  to  them  by  virtue  of  the  acts  referred  to.  This  precise 
question  has  never  been  passed  upon,  so  far  as  I  am  able  to  discover,  and  it 
is  one  which  might  well  claim  more  careful  attention  than  I  am  able  to  give 
it,  by  reason  of  the  existing  necessity  for  an  immediate  decision;  but  within 
the  principle  of  the  authorities  cited,  where  these  acts  have  been  considered 
and  construed,  it  would  seem  as  though  the  relator's  contention  was  not  well 
founded.  All  these  cases  tend  in  one  direction,  and  that  is  to  hold  that  the 
object  of  the  legislature  was  to  give  to  towns  which  had  issued  bonds  in  aid 
of  railroads  the  absolute  right  to  the  moneys  received  from  such  railroads 
for  taxes  in  those  towns  for  the  period  of  thirty  years;  and  this,  upon  the 
theory  that  the  railroad  property  thus  taxed  was  created  by  the  towns,  and 
that  it  was  but  simple  justice  to  reimburee  them  from  the  increased  revenue 
derived  from  such  taxes,  and  thereby  to  lighten  the  burdens  which  they  had 
asaumed.  In  the  case  of  Bridges  v.  Supervisors,  92  N.  Y.  570,  it  was  held  that 
moneys  collected  from  taxes  assessed  upon  railroads  thus  aided,  belonged  to 
the  towns  where  they  were  collected,  and,  if  withheld  from  such  towns  by 
the  county,  an  action,  as  for  money  iiad  and  received,  would  lie.  It  is  true 
that  this  case  rested  upon  the  act  of  1874,  (chapter  296,)  which  is  somewhat 
more  specific  in  its  provisions  than  are  those  under  cuuslderalion:  but  in 
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Clark  T.  Shadon,  106  N.  Y.  104.  12  N.  E.  Bep.  841.  Eabl.  J.,  cites  the 
Bridget  Gate  as  applicable  in  principle  to  cases  arising  under  the  stiitutes  of 
1869  and  1871,  and  says:  '  The  legislature  could  devote  all  the  taxes  imposed 
upon  such  railroads  to  town,  village,  or  city  purposes;  and  this  is  what  it 
Las  done/  Again,  in  the  case  of  Strough  v.  Board,  119  N.  Y.  212-219,  23 
N.  E.  Rep.  552,  Andrews,  J.,  uses  this  language,  in  referring  to  money  re- 
ceived by  the  defendant  in  the  way  of  taxes  paid  by  railroads:  '  The  county 
applied  it,  in  contravention  of  the  act,  towards  the  discharge  of  county  obli- 
gations. It  ought,  in  justice,  to  restore  it,  and  make  good  to  the  town  what 
it  has  lost  by  its  unauthorized  acts.  To  compel  the  performance  of  this  duty, 
an  action  for  money  liad  and  received  is  an  appropriate  remedy.'  And  the 
general  torm  of  this  department  baa  said  that  the  right  to  compel  the  county 
to  account  for  moneys  wrongfully  applied  to  its  own  use,  in  a  case  of  this 
cinaracter,  was  not  created  by  the  statutes  in  question,  but  ■  had  its  founda- 
tion in  prior  statutes  of  long  standing,  as  well  as  in  the  precepts  of  the  com- 
mon law.'     Wood  V.  Supervisors,  2  N.  Y.  Supp.  369. 

"If,  then,  the  effect  of  these  statutes  is  to  give  to  the  towns  an  absolute 
property  right  in  the  moneys  thus  received  for  taxes  within  the  period  of  time 
prescribed  thereby,  and  if,  whenever  those  moneys  are  applied  by  the  county 
to  the  payment  of  its  own  obligations,  a  cause  of  action  arises  in  favor  of  the 
towns  for  money  had  and  received,  it  is  difficult  to  see  why  this  remedy  does 
not  continue  to  exist  until  barred  by  the  statute  of  limitations,  or  until  the 
expiration  of  the  period  named  in  the  statutes,  provided  the  towns  have  not 
meanwhile  been  fully  reimbursed  for  the  moneys  expended  in  the  liquidation 
of  tlieir  bonded  obligations.  Any  other  construction  would  work  great  in- 
justice; for  a  town,  as  in  the  present  case,  might  find  it  very  greatly  to  its  in' 
terest  to  meet  its  bonds  before  maturity,  or  before  the  expiration  of  the  30-year 
limit;  and,  having  the  opportunity  to  do  so,  might  nevertheless  be  unable  to 
embrace  it  without  surrendering  its  privilege  to  participate  in  a  property 
right  which  was  created  exclusively  for  the  beneQt  of  such  town,  and  to  ena- 
ble it  to  reimburse  itself  for  the  aid  it  had  extended  in  the  construction  of 
railroads  within  its  corporate  limits.  Bridges  y.  Supervisors,  supra.  My 
attention  has  been  directed  to  certain  rules  of  construction,  which  it  ^ 
claimed  must  be  violated  if  any  effect  is  given  to  the  statutes  in  question  otlier 
than  that  contended  for  by  the  relator.  The  obvious  answer  to  this  con  ton- 
tion  is  that  the  construction  has  already  been  giten  by  tribunals  whose  deter- 
minations are  controlling  with  this  court.  The  effort  here  has  been,  not  so 
much  to  ascertain  the  meaning  of  the  statutes  themselves  by  the  application 
of  ordinary  rules  of  construction,  as  to  determine  what  interpretation  they 
have  already  received;  ^nd.  if  the  adjudications  herein  referred  to  are  cor- 
rectly apprehended,  it  is  impossible  to  reach  a  different  conclusion  than  the 
one  indicated  by  what  has  been  said,  although,  as  before  stated,  the  precise 
question  in  controversy  has  never  been  expressly  passed  upon.  It  is  further 
urged  that  it  would  be  better  to  allow  the  question  to  be  litigated  in  the  pend- 
ing actions  than  to  determine  this  motion  adversely  to  the  relator,  as  by  so 
doing  he  might  lose  bis  remedy  against  the  county.  But  the  question  has 
been  presented  fairly  by  proceedings  instituted  by  the  relator,  and  it  must  be 
disposed  of  as  fairly  as  presented.  If  this  court  is  in  error,  its  decision  can 
be  reviewed  and  corrected  with  much  less  delay  and  expense  to  all  concerned 
than  would  be  involved  by  proceeding  in  the  actions,  while  provision  can  eas* 
lly  be  made  for  protecting  all  rights  pending  the  determination  of  the  appel- 
late court.    The  motion  must  be  denied,  with  $10  costs." 

Argued  before  DwiGHT,  P.  J.,  and  Macomber  and  Lewis,  JJ. 

S.  £dwin  Day,  for  appellant.     Wm.  B.  Woodin,  for  respondent. 

Lewis,  J.  The  facts  are  fully  stated  in  the  opinion  of  Justice  Adams  at 
special  t^rm,  and  there  are  snt]lc:eiit  reasons  stated  in  his  opinion  for  grants 
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ing  the  order  appealed  from.  The  appellant  contends  that,  as  It  appears  that 
the  bonds  have  all  been  paid  by  the  towns,  they  are  not  entitled  to  the  bene- 
fit of  the  provisions  of  chapter  907,  Laws  1869,  and  the  acts  amendatory 
thereof.  A  distinction  is  sought  to  be  made  between  the  rights  of  a  town 
that  has  promptly  paid  its  bonds  as  they  matured  and  one  that  tias  neglected 
to  pay  its  bonds.  Stress  is  laid  upon  the  language  of  the  act,  that  it  is  made 
the  duty  of  the  county  treasurer,  with  money  collected  from  the  railroad,  to 
purchase  the  bonds,  if  the  same  can  be  purchased  at  or  below  par;  and,  if 
not,  he  must  hold  the  money,  with  tlie  accumulated  interest,  as  a  sinking 
fund  for  the  redemption  and  payment  of  the  bonds.  It  is  true,  if  a  strict  con- 
struction be  given  to  the  words  of  the  statute,  that  there  is  an  appiirent  diffl- 
cQlty  in  applying  its  provisions  to  the  case  where  the  town  has  paid  its  bonds. 
The  question,  when  applied  to  the  facts  presented,  is,  so  far  as  we  are  ad- 
vised, a  new  one.  We  see,  however,  no  reason  why  the  town  that  has  paid 
its  bonds  may  not  be  subrogated  to  the  rights  of  the  original  holder  in  the 
bonds,  and  be  held,  as  regards  these  acts,  to  own  the  bonds  notwithstanding 
they  have  been  paid.  Equity  requires  it.  and  no  injustice  U  doue  to  the 
county.  It  is  required  to  pay  only  such  sums  of  money  as  it  baa  received  for 
the  benefit  of  the  town,  and  which  it  should  have  applied  to  the  payment  of 
the  bonds.  Had  the  county  obeyed  the  commands  of  the  statute,  the  bonds 
would  have  been  paid  out  of  the  money  it  received  for  that  purpose.  Having 
failed  to  do  its  duty  in  that  regard,  the  towns  were  compelled  to  pay  the 
bonds,  and  they  should  be  deemed  to  be  the  owners  and  holders  for  the  pur- 
pose of  receiving  tbe  money  from  the  county.  The  order  appealed  from 
should  be  aflSrmed,  with  $10  costs  and  disbursements  of  the  appeal.  All 
^ncar. 


Enioht  v.  Vanderbht. 
(Suprems  Court,  Geiterol  Term,  Mr*t  Department.    March  SI,  1883.) 

1.  Abbbst  in  Crvii.  Cases— AFPLioATioir  fob  Dibobarob. 

Code  Civil  FroG.  {  572,  provides  that  a  defendant  arrested  In  a  civil  acUon,  If 
plaintiff  neglects  to  enter  judgTneDt  therein  within  10  days  after  It  Is  in  his  power 
to  do  so,  must  on  his  application  be  dischar^d  from  custody.  If  he  has  already 
been  taken  under  the  mandate,  or,  if  he  has  not  yet  been  imprisoned,  that  he  be 
relieved  from  imprisonment  by  virtue  of  such  mandate,  unless  reasonable  cause  ia 
shown  why  the  application  ahould  not  be  granted.  Held,  that  reasonable  causa 
may  be  shown  as  well  on  an  application  to  discharge  the  prisoner  from  arrest  if  in 
custody  as  on  an  application  to  relieve  from  arrest  if  not  In  custody. 

2.  Samb— Denial  ov  Appuoatior— Rbasoxablb  Cause. 

On  an  application  for  a  defendant's  discharge  from  arrest  onder  such  section,  it 
appeared  that  the  verdict  was  rendered  January  21st,  the  order  of  arrest  obtained 
on  the  28th,  served  February  8d,  a  motion  to  vacate  made  two  days  thereafter,  and 
judgment  entered  Februai^Stb,  and  that  the  order  oould  not  be  Issued  after  judg- 
ment, under  section  6SL  Meli,  tliat  such  facts  were  reasonable  cause  for  denying 
the  applioation. 

Appeal  from  special  term,  New  York  county. 

Action  by  Samuel  I.  Knight  against  Henry  S.  Yanderbilt  for  deceit.  From 
an  order  denying  a  motion  to  discharge  him  from  custody,  under  Code  Civil 
Froc.  §  672,  defendant  appeals,     AtSrmed. 

The  verdict  was  rendered  on  January  21,  1892.  The  order  of  arrest  was 
obtained  January  28,  1892,  and  was  served  February  3, 1892.  This  motioa 
to  vacate  was  made  two  days  after  the  order  of  arrest  was  served,  and  judg- 
ment was  entered  February  8,  1892. 

Argued  before  Yak  Brunt,  P.  J.,  and  O'Brien  and  Inorabau,  JJ. 

Butler i  Stillman  dk  Hubbard,  {John  tfotman,  of  counsel,)  for  appellant; 
Kellogg,  Rose  &  Smith,  (X.  L.  Kellogg,  of  counsel,)  for  respondent. 

Per  CiTRiAU.  Section  572  of  the  Code  of  Civil  Procedure,  under  which  this 
application  is  made,  provides  that  a  defendant  arrested  in  a  civil  actio,n,  if  the 
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plaintiff  unreasonably  delays  the  trial  of  the  action,  or  neglects  to  enter  judg- 
ment therein  within  10  days  after  it  is  in  his  power  to  do  so,  must  upon  his  ap- 
plication be  discharged  from  custody,  if  he  has  already  been  taken  under  the 
mandate  against  him,  or,  if  he  has  not  yet  been  imprisoned,  that  he  be  relieved 
from  imprisonment  by  virtue  of  such  mandate  by  the  court  in  which  the  ac- 
tion was  commenced,  unless  reasonable  cause  is  shown  why  the  application 
should  not  be  granted.  The  only  application  mentioned  in  the  section  is  the 
application  made  by  the  defendant,  upon  notice  to  the  plaintiff,  either  to  be 
discharged  from  custody  if  he  has  already  been  taken  under  a  mandate  against 
bim  in  such  action,  or,  if  he  has  not  yet  been  imprisoned,  to  be  relieved  from 
imprisonment  by  virtue  of  such  mandate;  and  the  provision  tliat  the  court 
should  grant  the  order  unless  reasonable  cause  is  shown  applies  to  this  appli- 
cation, whether  made  to  discharge  him  from  arrest,  if  in  custody,  or  to  re- 
lieve him  from  arrest  if  not  in  custody.  We  think,  therefore,  that  it  was  the 
duty  of  the  court  below  to  consider  whether  reasonable  cause  was  shown  why 
the  defendant's  application  should  not  be  granted,  and  we  concur  in  the  con- 
clusion tliat  in  this  case  reasonable  cause  was  shown,  and  that  tlie  applica- 
tion was  properly  denied.  The  order  should  b«  af&rmed,  with  f  10  oosts  and 
disbursements.    All  concar. 


Beed  v.  Metropolitan  El.  Bt.  Co.  et  al. 

(Supreme  Court,  Qeneral  Term,  Firtt  Department.    March  81, 18t3.) 

EufYATED  Bailkoadb— Injttkt  TO  Abuttbks — ^iKJimcrnoN. 

In  an  action  to  restrain  the  operation  of  an  elevated  railroad  In  a  street  on  wUoh 
abutted  property  held  by  plaintiff  in  trnst,  an  injunction  was  irranted,  with  a  pro* 
vise  that  it  shonld  not  be  operative,  if  defendants  should  pay  a  certain  sum  for  a 
release  by  plaintiff  of  his  legal  rights  in  the  easements  in  the  premises  affected  by 
defendants'  acts.  The  trustee's  power  of  sale  could  be  only  exercised  by  the  BBsent 
of  certain  life  tenants.  Held,  that  the  judgment  should  be  modilied  so  that  plain- 
tiff should  not  only  tender  his  deed  of  release,  but  also  the  assent  and  concurrenoe 
of  such  life  tenants. 

Appeal  from  judgment  on  report  of  a  referee. 

Action  by  Francis  C.  Heed,  as  trustee,  etc.,  of  Cynthia  Bunce,  against  the 
Metropolitan  Elevated  Railroad  Company  and  another  for  an  injunction. 
From  a  judgment  for  plaintiff,  defendants  appeal.     Modified. 

The  material  part  of  the  judgment  is  as  follows: 

"It  is  *  I'  *  adjudged  and  decreed  that  the  defendants,  their  agents, 
successors,  and  assigns,  shall  be,  and  hereby  are,  perpetually  enjoined  and 
restrained  from  maintaining,  or  in  any  way  using,  the  elevated  railroad 
structure  in  front  of  plaintiff's  premises,  being  No.  797  Sixth  avenue,  in  the 
city  of  New  York,  and  from  operating  trains  of  cars  thereon,  after  the  expira- 
tion of  sixty  days  from  the  entry  hereof,  and  service  of  a' copy  of  this  judg- 
ment upon  defendants'  attorneys.  It  is  further  ordered,  adjudged,  and  de- 
creed that  in  case  the  defendants  shall,  within  sixty  days  after  the  service  of 
a  copy  of  this  judgment,  deliver  to  the  plaintiff  or  his  attorney  the  written  of- 
fer to  pay  the  plaintiff  the  sum  of  four  thousand  and  five  hundred  dollars 
therefor,  then,  upon  plaintiff's  tender  to  defendants  of  a  duly-executed  con- 
veyance or  grant  of  all  of  the  property  and  interests  of  the  plaintiff  in  Sixth 
avenue,  in  front  of  No.  797  Sixth  avenue,  in  the  easement  appurtenant  to  the 
premises  described  in  the  complaint  that  has  been  taken  and  appropriated  by 
the  defendants  for  the  purposes  of  their  said  structure  or  railroad,  with  a  re- 
lease of  the  lien  of  all  mortgages  upon  such  property  granted,  and  all  other 
incumbrances  thereon,  and  said  defendants  to  pay  said  sum  of  four  thousand 
and  five  hundred  dollHrs  to  plaintiff  therefor,  with  interest  from  the  date  of 
this  judgment,  on  the  deliver}'  thereof,  or  if  said  plaintiff  refuses  or  omits  to 
accept  said  offer  or  to  deliver  said  conveyance,  duly  executed  as  aforesaid, 
with  such  discharge  or  release,  within  said  time,  then,  and  in  either  of  said 
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events,  the  said  injunction  shall  not  be  operative,  so  far  as  it  affects  the  main- 
tenance and  operation  of  said  structure  and  railroad  at  said  locality,  until 
thirty  days  after  the  plaintiff  may  thereafter  deliver,  or  tender  for  delivery, 
said  conveyance  or  grant  and  the  release  from  the  lien  of  the  mortgages  afore- 
said." 

Argued  before  Van  Bbunt,  P.  J.,  and  O'Bbien  and  Inorahah,  JJ. 

Davies  A  Rapallo,  {Arthur  O.  Totonsend  and  Julien  T.  Ddvies,  of  counsel.) 
for  appellants.  William  H.  Seed,  ( Allen  Lee  Smidt,  of  counsel, )  for  respond- 
ent. 

Pkr  Cubiau.  It  appears  from  the  trust  deed  through  which  the  plaintiff 
derives  bis  title  to  the  premises  in  question  that  only  a  limited  power  of  sale 
is  conferred  upon  him,  viz.,  that  such  power  of  sale  shall  be  only  exercised 
with  the  assent  and  concurrence  of  certain  life  tenants  named  in  such  trust 
deed.  Therefore,  in  order  to  give  a  complete  title  to  the  easements  mentioned 
in  the  complaint,  it  is  necessary,  not  only  that  the  trustees  should  convey, 
but  that  the  said  life  tenants  should  signify  their  assent  and  concurrence  in 
such  conveyance,  which  might  be  done  by  joining  therein.  The  judgment 
should  provide,  therefore,  tliat  the  compensation  for  fee  damages  should  only 
be  paid  upon  the  tender  of  a  conveyance  executed  by  the  trustee,  accompanied 
by  the  consent  and  concurrence  of  such  life  tenants.  All  of  the  other  ques- 
tions involved  have  been  passed  upon  in  other  actions  determined  by  this 
court,  and  it  is  not  necessary  to  discuss  the  same.  We  think,  therefore,  that 
the  judf^ment  should  be  modified  by  requiring  that,  as  a  condition  of  the  de- 
mand of  payment  of  the  amount  found  as  the  value  of  the  easement  forming 
the  subject-matter  of  this  action,  the  plaintiff  should  not  only  tender  his 
deed,  but  also  the  assent  and  concurrence  of  the  said  life  tenants  to  such  con- 
veyance, and,  as  so  modified,  the  judgment  should  be  affirmed,  without  costs. 


In  re  Post's  Estatb. 
In  re  Davis. 

(Supreme  Court,  General  Term,  First  Department    Karch  81, 1893.) 

1.  Appeal — Mi.tter8  not  Appakbkt  on  the  Recobd. 

Requests  to  find,  and  exceptions  to  the  rulings  of  a  referee  appointed  by  a  anr- 
rogate  to  pass  on  an  administrator's  account,  cannot  be  considered  on  an  appeal 
from  an  order  refusing  to  confirm  the  referee's  report,  and  referring  the  matter 
back,  where  such  requests  and  exceptions  are  not  mentioned  In  such  order. 

8.  Same— Rkookd — Requests  to  Find. 

On  an  appeal  from  a  judgment  on  the  report  of  a  referee  an  appellant  who  haa 
presented  requests  to  find  may  review  the  action  of  the  referee  in  refusing  the 
same,  and  for  that  purpose  may  insert  in  the  case,  on  appeal  or  bill  of  exceptions, 
his  requests  to  find,  and  the  rulings  thereon;  but  where  the  party  presenting  such 
requests  succeeds  before  the  referee,  and  no  judgment  is  rendereid  against  him  on 
the  referee's  report,  but  he  appeals  from  an  oraer  refusing  a  decree  on  such  re- 
port, he  is  not  entitled  to  insert  in  the  case,  or  the  paper*  on  which  the  appeal  ia 
heard,  his  requests  which  have  been  refused. 

Appeal  from  surrogatie's  court,  New  York  county. 

Petition  by  Jane  Eliza  Davis,  as  administatrix  with  the  will  annexed  of 
Cornelia  Post,  deceased,  to  compel  an  accounting  by  Henry  A.  Y.  Post,  as 
administrator  of  Edwin  Post,  deceased,  who  in  liis  lifetime  had  been  ad- 
ministrator of  Cornelia  Post,  deceased.  From  an  order  denying  a  motion  to 
allow  petitioner  to  tile  her  requests  to  find,  and  the  rulings  of  the  referee 
thereon,  nunc  pro  tune,  in  the  surrogate's  court,  said  petitioner,  Jane  Eliza 
Davis,  appeals.    Affirmed. 

For  the  order  of  the  surrogate  sustaining  the  exceptions  to  the  referee's  re- 
port, and  sending  the  report  back  to  the  referee  to  proceed  with  the  account- 
ing, see  9  N.  Y.  Supp.  449.    For  decision  on  appeal  from  an  order  of  the 
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surrogate  resettling  and  amending  the  order  referring  the  matter  back  to  the 
referee,  see  14  N.  Y.  Supp.  205. 

Argued  before  Van  Brunt,  P.  J.,  and  O'Brien  and  Ingraham.  J  J. 

George  D.  Beattyt,  (Frederic  W.  HinrUslis,  of  counsel.)  for  appellant. 
John  C.  O^  Connor,  Jr.,  for  respondent. 

Per  Curiam.  The  appellant  presented  to  the  surrogate  a  petition  asking 
that  H.  A.  Y.  Post,  as  administrator  of  Edwin  Post,  be  required  to  account; 
and  an  order  was  entered  by  the  surrogate,  directing  said  administrator  to 
file  his  account.  The  said  account,  and  exceptions  tliereto,  were  referred  to 
a  referee;  and  the  referee  filed  his  report,  directing  that  the  proceedings  be 
dismissed,  on  the  ground  that  the  statute  of  limitations  was  a  bar,  and  also 
on  the  ground  that  said  administrator  could  not  be  compelled  to  account  for 
the  trust  funds  in  the  proceedings  before  him.  Kumerous  requests  to  find 
were  submitted  by  the  petitioner,  which  were  passed  upon  by  the  referee, — 
many  being  refused,  and  some  fonnd;  and  the  petitioner  filed  exceptions  to 
the  referee's  report,  and  also  to  the  refusal  of  the  referee  to  find  as  requested. 
Upon  a  motion  for  the  cunQrmation  of  such  report,  the  surrogate  refused  to 
conBrm  the  report,  sustained  the  exceptions  thereto,  and  ordered  that  the 
matter,  and  all  papers  and  proceedings  therein,  be  referred  back  to  the  ref- 
eree to  proceed  with  the  accounting;  and  from  that  order  the  administrator 
has  appealed  to  this  court.    9  N.  Y.  Supp.  449. 

The  papers  upon  which  the  surrogate  made  that  order  are  recited  in  the  or- 
der, and  no  mention  is  made  of  the  requests  to  find  submitted  to  the  referee, 
or  of  the  exceptions  to  the  action  of  the  referee  upon  such  requests.  It  is 
clear  that  the  appeal  from  this  order  must  be  heard  upon  the  papers  upon 
which  the  order  was  made;  and  as  these  requests  to  find,  and  exceptions  to 
the  rulings  of  the  referee  upon  such  requests,  are  not  recited  In  the  order  as 
papers  upon  which  the  order  was  granted,  they  cannot  be  considered  upon  the 
appeal  from  the  order  by  this  court.  There  appears  to  be  no  provision  for 
filing  requests  to  find,  upon  which  a  referee  has  passed.  On  an  appeal,  how- 
ever, from  a  judgment  or  decree  entered  upon  the  report  of  a  referee,  the 
party  presenting  such  requests,  where  he  is  appellant,  has  a  right  to  review 
the  action  of  the  referee  in  refusing  liis  requests  to  find,  and  for  that  purpose 
can  Insert  in  the  case  on  appeal  or  bill  of  exceptions  his  requests  to  find,  and 
the  ruling  of  the  referee  thereun.  But  where  the  party  presenting  such  re- 
quests succeeded  before  the  referee,  so  that  no  judgment  or  decree  Is  entered 
against  him  upon  the  referee's  report,  as  in  this  case,  but  appeals  from  an  or- 
der which  refuses  to  enter  a  decree  upon  such  report,  be  is  not  entitled  to  insert 
in  the  case,  or  the  papers  upon  which  the  appeal  is  heard,  his  requests  to  find, 
where  the  same  have  been  refused,  as  there  is  no  appeal  before  the  court  pre- 
senting the  questions  raised  by  the  rulings  of  the  referee  against  the  suc- 
cessful party  before  him.  We  think,  therefore,  that  the  order  of  the  sur- 
rogate was-right,  and  should  be  affirmed,  with  $10  costs  and  disbursements. 

All  concur. 


Hill  o.  Knickerbocker  Electric  Light  &  Power  Co. 
(Supreme  Court,  Oeneral  Term,  First  Department.    March,81, 1893.) 

COBFORATIOHS — IhSOLVENCT — DBBTS  TO  OFWCBRS — STATUTES. 

As  the  Btatatea  of  the  state  can  have  no  extraterritorial  jurisdiotion,  a  oorpora- 
tion  organized  under  the  laws  of  another  state  is  not  subject  to  the  provision  of  8 
Rev.  St,  (8th  Ed.)  p.  1729,  i  4,  forbidding  insolvent  corporations  to  transfer  any 
property  to  their  officers  or  stoclcholders  for  the  payment  of  any  debt. 
,  Bajcb— Attachmbkt. 

The  equitable  and  common-law  disabilities  of  the  direotors  of  an  Insolvent  cor- 
poration, with  respect  to  securing  payment  of  debts  due  to  them  from  the  corpora- 
tion, apply  only  to  the  giving  of  preferences,  and  do  not  prevent  tliem  from  pro- 
ceediug  by  attachment  or  otber  legal  process. 
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Appeal  from  special  term.  New  York  county. 

Action  by  Fredericic  M.  Hill,  commenced  by  attachment,  against  tiie 
Knickerbocker  Electric  Light  &  Power  Company,  a  corporation  organized 
under  the  laws  of  West  Virginia,  to  recover  for  personal  services.  From  an 
order  denying  a  motion  to  vacate  the  attachment  defendant  appeals.  Af- 
firmed. 

For  decision  on  appeal  from  order  denying  a  former  motion  to  vacate  an 
attachment,  see  14  N.  Y.  Supp.  517. 

The  aflidavits  accompanying  the  motion  to  vacate  set  forth  the  fact  that, 
when  said  warrant  of  attachment  was  obtained,  the  plaintiff  was  a  director 
and  o£Scer  of  the  defendant,  and  that  the  defendant  was  a  hopelessly  insolvent 
corporation,  to  the  end  that  its  assets  might  be  impartially  distributed  to  its 
creditors.  The  motion  was  resisted  by  the  plaintiff  solely  on  the  ground  that 
the  defendant  was  solvent.  Mr.  Justice  Lawrence  practically  decided  the 
motion  in  defendant's  favor,  but  refused  to  decide  the  issue  raised  by  the  af- 
fidavits, and  suggested  the  appointment  of  a  refere<{  to  report  as  to  the  ques- 
tion of  tlie  insolvency  of  the  defendant.  Thereupon  an  order  of  reference  to 
Theodore  Connolly  was  made  and  entered,  directing  him  to  taice  testimony  as 
to  the  insolvency  of  the  defendant  corporation,  and  to  report  thereon  with  all 
convenient  speed.  The  referee  reported,  after  taking  voluminous  testimony, 
that  the  company  was  insolvent,  giving  ample  and  sufilcient  reasons  for  the 
conclusions  arrived  at  by  him.  On  the  coming  in  and  Tiling  of  this  report 
the  defendant  moved  to  confirm  the  referee's  report,  and  to  vacate  the  attach- 
ment. This  motion  coming  on  to  be  heard  t>efore  Mr.  Justice  Lawuenob, 
tlie  plaintiff's  counsel,  for  the  Arst  time,  raised  the  point  that  the  warrant 
could  not  be  vacated  on  the  ground  of  defendant's  insolvency,  on  the  ground 
that  the  defendant  was  a  foreign  corporation,  and  therefore  the  statute  of 
this  state  did  not  apply,  and  cited  the  case  of  Coats  v.  Donnell,  94  N.  Y. 
168.  Thereupon  the  motion  was  adjourned  by  Mr.  Justice  Lawrence  in  or- 
der that  the  question  thus  raised  might  be  inore  fully  presented.  Tiie  motion 
then  came  on  to  be  beard  before  Mr.  Justice  Inqrahah,  who  thereupon 
denied  the  same,  with  $10  costs,  and  $43.04  disbursements;  it  having 
been  stipulated  that  each  party  should  pay  one  half  of  the  stenographer's  fees 
as  the  proceeding  progressed,  and  that  the  successful  party  should  tax  the 
stenographer's  fees,  so  paid  by  him,  as  a  part  of  the  expenses  of  tlie  refer- 
ence, and  that  such  disbursement  shall  be  allowed  to  the  successful  party  In 
the  final  order.    From  this  order  defendant  appeals  to  this  court. 

Qruber  <£  London,  {Alfred  Ji.  Page,  of  counsel,)  for  appellant,  contended 
that  plaintiff,  being  a  director  of  an  insolvent  corporation,  could  not  lawfully 
obtain  a  preference  by  attachment.  They  based  their  proposition  on  two 
grounds:  First,  upon  3  Bev.  St.  (8th  Ed.)  p.  1729,  §  4,  which  provides  that, 
"whenever  any  incorporated  company  shall  have  refused  the  payment  of  any 
of  its  notes  or  other  evidences  of  debt  in  Sfiecie  or  lawful  money  of  the  United 
States,  it  shall  not  be  lawful  for  such  company,  or  any  of  its  officers,  to  as- 
sign or  transfer  any  of  the  property  or  choses  in  action  of  such  company  to 
any  oflScer  or  stockholder  of  such  company,  directly  or  indirectly,  for  the  pay- 
ment of  any  debt;  and  it  shall  not  be  lawful  to  make  any  transfer  or  assign- 
ment in  contemplation  of  insolvency  to  any  person  or  persons  whatever,  and 
any  such  transfer  or  assignment  to  such  oflicer,  stockliolder,  or  other  person, 
or  in  trust  for  them  or  their  benefit,  shall  be  utterly  void."  And,  second, 
upon  the  legal  and  equitable  doctrine  tliat  a  director  of  a  corporation  cer- 
tainly occupies  a  fiduciary  relation,  and  is  bound  by  the  rules  and  principles 
relating  to  the  conduct  of  persons  holding  such  position  with  respect  to  his 
dealings  with  the  corporation  and  corporate  properties. 

Argued  before  Van  Brunt.  P.  J.,  and  O'Ukien,  J. 

Qruber  &  Landon,  {Alfied  R.  Page,  of  counsel.)  for  appellant.  Amund- 
tan  (£-  Ward,  (John  A.  Amundson,  of  counsel,)  for  respondent. 
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Per  Curiam.  It  has  been  held  by  repeated  adjadtcntions  that  the  statutes 
of  this  state  have  no  extraterritorial  jnrisdiotion  long  before  the  case  of  Coats 
Y.  Donnell,  94  N.  Y.  168,  which  merely  reiterated  that  rule.  Consequently 
the  provisions  respecting  corporations  contained  in  the  Revised  Statutes  have 
BO  application  to  the  plaintiff  in  this  case,  lie  being  a  director  of  a  foreign 
corporation,  against  which  he  is  proceeding  to  collect  his  debt.  Neither  do 
the  principles  adverted  to  by  the  counsel  for  the  appellxnt,  in  respect  to  the 
disabilities  of  directors  and  trustees  of  corporations.  These  disabilities  simply 
apply  to  the  giving  of  preferences  by  the  corporation,  and  not  to  the  ordinary 
procedure  at  law  taken  by  a  creditor  of  the  corporation,  although  he  may  be 
an  officer,  for  the  purpose  of  securing  his  debt.  That  snch  was  the  rule  at 
common  law  seems  to  be  recognized  by  the  court  of  appeals  in  the  case  of 
Throop  V.  Hdtoh  Lith.  Co.,  125  N.  Y.  630.  26  N.  E.  Rep.  742,  the  disability 
of  the  director  in  that  case  being  expressly  based  upon  the  provisions  of  the 
Statute.  We  think,  therefore,  that  there  was  no  ground  presented  for  the 
vacation  of.the  attachment,  and  that  the  order  appealed  from  was  correct.  It 
has  been  urged  upon  the  court  that  the  appellant  should  be  relieved  from 
some  of  the  hardships  be  has  suffered,  arising  from  the  action  of  the  special 
term  in  directing  a  reference  upon  the  motion  to  vacate  the  judgment.  We 
are  unfortunately  unable  to  relieve  the  appellantfrom  the  burdens  which  were 
thus  imposed  upon  him,  but  because  of  them  the  order  in  question  should  be 
a£Brmed,  without  costs. 

Link  t>.  Sheldon  et  al. 
ISupreme  Court,  'General  Term,  Fourth  Department:    April,  1893.) 

L  MAij>RAcnoB— EviDBitoB— ExoiAMATiOKS  ov  Pain. 

In  an  action  tor  malpractice  in  negligently  settlnK  the  broken  arm  of  platntiit,  a 
child  13  years  old,  evidence  of  his  ezdiamations  of  pain,  made  during  the  time  de 
fendanta  had  charge  of  him,  and  conoernlDg  which  they  were  Informed,  Is  compe- 
tent. 

2.  Same— ExAMiXATioK  or  Witnbss— Rssponsite  AHSwina. 

Where  a  witness  was  asked  to  state  the  proper  treatment  of  a  "CoUes  fracture. " 
Including  the  subject  of  splints,  and  be  replies  that  there  are  several  different  the- 
ories and  methods  of  practice  in  regard  to  this  fracture,  and  that,  if  he  was  told 
which  method  was  intended,  he  would  state  the  proper  treatment,  the  answer  was 
properly  stricken  out  as  not  responsive  to  the  question. 

Il  Sams— OnsioN  Bvidince. 

Wbere  defendants  claimed  that  they  were  prevented  by  the  boy's  parents  from 
redressing  the  arm  on  Moaday  night,  the  court  properly  refused  to  permit  an  expert 
witness,  who  had  no  personal  knowledge  of  the  case,  to  testify  whether  he  would 
trace  any  of  the  results  which  bs  had  heard  testified  abontto  the  lack  of  redressing 
at  that  time,  since  it  would  require  the  witness  to  pass  ou  the  evldenceu  People  v. 
Jtrc£(«nin«,  34  N.  E.  Bep.  463, 131 N.  7. 250,  foUowed. 

4.  Same- ExPBRTs. 

Where  the  issue  was  whether  the  hoy  fell  on  the  palm  of  his  hand,  thereby  pro- 
ducing a  "Colles  fracture, "  or  on  the  back  of  his  band,  producing  a  different  dis- 
placement, the  court  properly  refused  to  allow  ad  expert  witness  to  state  bow  an 
ordinary  "Colles  fracture"  usually  occurred  in  young  people. 

Bb  Saks — Onmoir  Derivbd  vboh  MsniOAi.  Books. 

The  court  properly  refused  to  permit  an  expert  witness  to  State  whether  his  opin- 
ion of  the  proper  treatment  was  sustained  by  the  authorities,  since  the  question  in- 
directly called  for  statements  from  medical  books.  In  re  Mason,  (Snp.)  14  N.  Y. 
Snpp.  484,  followed. 

&  Same — Pkoof  of  Skili/— Spboifio  Acts. 

Where  one  of  defendants  testified  that,  during  bis  practice,  he  had  treated  26 
or  SO  cases  of  "Colles'  fracture, "  the  court  properly  refused  to  permit  him  to  state 
what  the  results  were,  as  snecLBc  acts  are  not  competent  on  the  question  of  general 
reputation  as  to  skiU. 

T.  Same— IssTRCOTiOHS— Erbobs  CcRSn. 

It  was  error  to  refuse  to  charge,  at  defendants'  request,  that  if  "the  stiffness  of 
the  thumb  resulted  from  its  changed  position,  from  which  the  defendants  left  It, 
then  the  defendants  are  not  liable, "  the  error  was  cured  where  the  court  subse- 
quently charged  that  if  any  part  of  the  injuries  complained  of  were  caused  by  the 
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*   acts  or  nefflect  of  plalnllff,  his  parents,  or  those  who  treated  him  after  defendants 
ceased  to  do  so,  there  could  be  no  recovery. 

8.  8amis. 

Where  the  court  refused  to  charge  that  "plaintiff  could  not  recover  if  the  results 
complained  of  were  not  wholly  caused  by  what  defendants  did  or  failed  to  do, "  de- 
fendants cannot  complain,  where  the  court  subsequently  charged  that  "if  any  part 
of  the  injuries  complained  of  were  caused  by  defendant,  and  a  part  was  caused  by 
the  fault  of  plaintiff,  his  parents,  or  those  who  treated  him  after  defendants  ceased 
to  do  so,  plaintiff  could  not  recover. " 

t.  Same. 

Where  the  court  refused  to  charge  that  "if  the  contusion  or  Injury  on  the  back  of 
the  hand  produced  an  inflammation  in  the  sheaths  of  the  tendons,  which  spread  to 
the  adjacent  parts,  and  that  such  contusion  was  an  adequate  cause  for  the  inflam- 
mation, suppuration,  and  stiffening  which  followed  as  a  result  thereof,  and  which 
do  not  develop  at  the  surface  for  a  period  of  from  three  to  sis  days,  then  the  inju- 
ries are  the  natural  result*  of  plaintiff's  fall,"  defendants  cannot  cpmplain,  where 
the  court  subsequently  charged  that  if  the  jury  find  that  it  is  just  as  probable  that 
the  injury  complained  of  was  caused  either  by  the  original  severe  inju^,  or  by  the 
interference  of  plaintiff's  parents,  or  by  the  subsequent  treatment  of  Or.  D.,  as 
from  the  pretended  tight  bandaging,  the  verdict  must  be  for  detendaats. 

10.  Bahe — Facts  Assvmbo. 

The  court  properly  refused  to  give  instructions  which  assumed  that  the  treatment 
of  the  physician  who  attended  plaintiff  after  defendants  were  discharged  was  im- 
proper. 

Appeal  from  circuit  court,  Onondago  count7. 

Action  by  Harry  W.  Link,  by  his  guardi»n,  against  Jaj  W.  Sheldon  andaa- 
other  for  malpractice.  From  j  udgment  entered  on  a  verdict  in  favor  of  plain- 
tiff,  and  from  an  order  denying  a  motion  made  on  the  minutes  for  a  new  trial, 
defendants  appeal.    Afflrmeil. 

The  evidence  showed  that  on  July  25,  1890,  plaintiff,  then  being  al>out  12 
years  old,  was  playing  in  the  hay  loft  of  a  barn,  and  fell  to  the  barn  floor,  a 
distanceof  about  11  feet;  thereby  breaking  his  right  arm  neartbe  wrist.  De- 
fendants were  called  in  to  attend  to  it.  Theclaimof  plaintiff  is  that  defendants 
so  negligently,  unskillfully,  and  improperly  attended  to  the  matter  that  plain- 
tiff's  hiiiid  became  permanently  injured  and  deformed. 

Argued  before  Hakdin,  P.  J.,  and  Martin  and  Merwin,  JJ. 

T,  K.  Fuller,  for  appellants.    Qoodelle  &  Nottingham,  for  respondent. 

Merwin,  J.  In  this  case,  upon  the  evidence,  it  was  clearly  a  question 
of  fact  whether  the  plaintiff  had  sustained  an  injury  by  reason  of  the  want  of 
proper  skill  or  care  on  the  part  of  defendants,  within  the  rule  applicable  to 
such  cases,  {Carpenters.  Blake,  10  Hun,  358,)  as  was  also  the  question  whether 
the  negligence  or  misconduct  of  the  plaintiff  or  his  parents  contributed  to  the 
result.  The  motion  for  a  nonsuit  was  therefore  properly  denied.  We  have 
examined  the  cases  cited  by  the  counsel  fur  defendants  upon  this  subject,  but 
find  nothing  that  would  call  for  a  different  conclusion. 

It  is  claimed  by  the  defendants  that  numerous  errors,  to  their  disadvantage, 
were  made  by  the  court  in  rulings  upon  evidence  and  in  regard  to  requests  to 
charge.    These  we  will  examine  in  detail. 

1.  The  accident  was  in  the  forenoon  of  Friday,  and  the  defendants  set  the  limb 
the  same  forenoon.  The  father  of  the  plaintiff,  being  upon  the  stand  as  a  wit- 
ness for  the  plaintiff,  testified  without  objection,  among  other  things:  That  on 
Friday  night  the  plaintiff  "  was  crying  terribly.  He  said  his  hand  pained  him  so 
he  could  not  live  through  it, — pained  him  same  as  if  he  had  it  on  a  hot  stove." 
That,  upon  the  following  day,  he  saw  one  of  the  defendants,  and  told  him 
what  pain  the  boy  had  been  suffering.  That  upon  the  fallowing  night  the 
boy  "complained  of  a  burning  sensation.  He  did  nothing  but  walk.  He 
could  not  keep  quiet.  He  walked  around  the  house."  Tlie  question  w-is  then 
asked,  "Did  he  continue  those  complaints?"  and  the  answer  given,  "Just  the 
same, —  'this  burning,  terrible  burning,  pain.'  "  Thecounsei  for  defendants 
then  said,  "I  object  to  tltat  class  of  evidence  as  incompetent,  improper,  and 
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InHdmissible;"  and  to  this  the  conrt  replied,  "I  think  the  exclamations  of  the 
boy  are  competent  in  this  class  of  cases."  Tlie  objection  was  overruled  and 
exception  taken.  This  evidence  related  to  the  condition  of  the  boy  while  the 
defendants  liad  charge  of  him,  and  concerning  which  they  were  informed  wlien 
they  called  to  see  him.  Tlie  court  evidently  followed  the  rule  laid  down  in 
Hagenlocher  v.  Railroad  Co.,  99  N.  Y.  186,  1  N.  E.  Kep.  536,  where  it  was 
held  that  exclamations  indicative  of  pain  were  competent,  and  proof  of  these 
was  not  confined  to  the  time  of  the  injury.  Roche  v.  Railroad  Co.,  105  N. 
Y.  297,  UN.  E.  Bep.  630.  No  error  is  apparent.  The  counsel  for  defend- 
ants speciUes  two  otiier  questions  upon  this  subject,  the  objections  to  which 
were  overmled;  but,  as  they  were  not  answered,  it  is  not  important  to  con- 
sider them. 

2.  A  wltn<><:s  for  the  defendants  was  aslced  by  the  defendants'  counsel  the 
following  "Question.  I  would  like  to  have  you  take  the  matter  up, 

and  state  to  tiie  court  and  jury  what  is  the  proper  treatment  of  Colles'  frac- 
ture, including  the  subject  of  splints."  To  this  the  witness  made  answer: 
"There  may  Iw  half  dozen  different  treatments  of  Colles'  fracture  with  the 
dislocation  backwards.  There  are  half  dozen  theories  and  methods  of  prac- 
tice with  reference  to  this  fracture..  Some  men  have  one  method  of  treating, 
some  have  another,  and  some  another.  If  you  will  designate  which  method 
you  will  have,  I  will  tell  yon  what  treatment  you  want.  There  are  a  great 
many  methods."  The  counsel  for  plaintiff  moved  to  strike  out  this  answer, 
and  the  court  replied:  "We  desire  his  idea  of  the  proper  treatment  of  Collra' 
fracture.  I  think  1  will  strike  the  answer  out.  That  this  M  a  ditiicult  frac- 
ture to  deal  with,  it  may  be  assumed."  Defendants  excepted.  The  answer 
was  not  responsive  to  the  question.  Besides,  the  substance  of  the  answer,  as 
given,  was  afterwards  fully  stated  by  the  witness. 

8.  Dr.  Lee,  an  expert  witness  for  defendants,  was  asked  by  defendants' 
counsel  the  following  question:  "Question.  Would  you  trace  any  of  the  re- 
sults which  you  have  heard  testified  to  by  Dr.  Doyle  to  the  lack  of  redressing 
on  Monday  night?"  This  was  objected  to  as  incompetent,  and  immaterial, 
and  objection  sustained,  and  exception  taken.  Upon  the  Monday  night  fol- 
lowing the  accident  the  defendants  called  at  the  bouse  where  the  plaintifl!  was 
for  the  purpose  of  redressing  the  arm.  It  was  a  disputed  question  whether 
the  defendants  were  prevented  from  then  redressing  the  arm  by  the  parents 
of  the  boy,  or  whether  they  voluntarily  postponed  it  to  the  next  day.  Upon 
the  morning  of  the  next  day  the  defendants  were  discharged,  and  Dr.  Doyle 
then  redressed  the  arm,  and  thereafter  took  charge  of  the  case.  He,  in  his 
evidence,  had  given  adescription  of  the  injury  as  he  found  it  on  Tuesday,  and  of 
the  subsequent  treatment  and  results  up  to  the  time  of  the  trial.  The  witness 
Dr.  Lee  bad  no  personal  knowledge  of  the  case.  He  had,  in  answer  to  an  hypo- 
thetical question,  testified  that  the  delay  in  tlie  redressing  from  Friday  even- 
ing to  Tuesday  forenoon  was  highly  damaging  to  the  boy.  The  question  above 
set  out  was  then  asked.  It  not  only  called  upon  the  witness  to  consider  the 
evidence  of  Dr.  Doyle  as  to  the  results  referred  to,  but  also  the  evidence  of 
other  witnesses,  which  the  witness  had  heard,  as  to  the  condition  of  the  arm 
on  Monday  evening,  and  its  prior  treatment.  In  no  other  way  could  the  wit- 
ness judge  of  the  effect  of  the  lack  of  redressing  on  Monday  night.  The  wit- 
ness was  therefore,  in  effect,  asked  to  pass  upon  all  the  evidence  upon  that 
phase  of  the  case.  In  this  view  the  question  was  incompetent,  within  the 
principle  laid  down  in  People  v.  McKlvaim,  121  N.  Y.  250,  24  N.  £.  Bep. 
465,  and  cases  there  cited. 

4.  The  counsel  for  defendants  asked  the  witness  Dr.  Lee  the  following  qoes- 
Uon:  "Question.  How  does  it  [referring  to  an  ordinary  Colles  fracture]  oc- 
cnr  in  young  people,  usually?'''  This,  being  objected  to,  was  ruled  out,  and 
properly  so.  The  issue  was  not  as  to  how  such  fractures  usually  occurred  with 
young  people,  but  whether  the  boy  fell  upon  the  palm  of  bis  band,  thereby 
v.lSN.Y.B.no.lO— 62 
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producing  the  ordinary  CoUes  fracture,  or  whether  be  fell  upon  the  back  of 
bis  hand,  thereby  producing  a  different  kind  of  fracture  or  displacement. 

5.  Dr.  Eisner,  an  expert  witness  for  the  defendants,  after  having  given  his 
opinion  as  to  tlie  proper  treatment  of  a  swelling  in  the  palm  ot  the  hand,  was 
asked  the  question:  "Is  this  view  you  have  just  expressed  sustained  amply  by 
the  authorities?"  This,  being  objected  to,  was  ruled  out.  The jquestion  indi- 
rectly called  for  statements  from  medical  books,  and  was  not  proper.  See  In 
re  Maton,  (Sup.)  14  N.  Y.  Supp.  4S4,  and  cases  cited.  This  was  upon  the  di- 
rect examination  of  the  witness. 

6.  Dr.  Eisner  was  also  asked  the  question:  "Do  you  trace  the  injury  which 
now  exists  in  that  hand  to  tight  bandaging?"  This,  being  objeetod  to  as  in- 
competent and  immaterial,  was  ruled  out.  The  question,  in  substance,  was 
repeated,  but  with  an  hypothetical  basis,  and  was  answered.  This  gave  to 
the  defendants  all  they  were  entitled  to  have. 

7.  The  defendant  Sheldon,  when  called  in  bis  own  behalf,  testified  that  in 
bis  practice  he  had  treated  25  or  30  cases  of  Ck>lles'  fracture.  He  was  then 
asked  the  question:  "And  with  what  results?"  This  was  objected  to  by  plain- 
tiff's counsel  as  incempetent  and  immaterial,  and  (Ejection  sustained.  If  the 
results  in  each  case  that  witness  bad  treated  could  be  gone  into  upon  the  one 
side,  they  could  be  upon  tbe  other,  and  thuA  irrelevant  issues  be  raised.  Upon 
the  question  of  general  reputation  as  to  skill,  specific  acts  would  not  be  com- 
petent. Carpenter  v.  Blake,  10  Hun,  360.  In  the  case  cited,  Jadge  Tal- 
CX>TT  says :  "  The  defendant  cannot  be  supposed  to  be  prepared  to  prove  the 
facts  in  regard  to  all  cases  which  had  tiiaretofore  occurred  in  his  practice,  and 
the  inevitable  effect  of  allowing  such  evidence  would  be  to  introduce  before 
the  Jury  a  multitude  of  collatetal  issues,  and  thus  tend  toobecure  and  distract 
attention  from  the  real  issue  in  the  case  on  trial."  It  may  be,  as  said  by 
Judge  MuLLiN  in  Carpenter  v.  Blake,  60  Barb.  518,  that  the  fact  Uiat  a  phy- 
sician or  surgeon  possesses  skill  may  be  shown  by  those  of  the  same  profes- 
sion who  can  speak  from  personal  knowledge  of  his  practice.  This,  however, 
would  not  autborixe  <-ither  party  to  inject  into  the  case  an  issue  as  to  some 
prior  transaction,  as  to  whether  tbe  results  there  were  good  or  otherwise,  or 
as  to  whether  the  results,  whatever  they  may  have  been,  were  due  to  skill  or 
lack  of  skill. 

8.  The  court  was  requested  by  the  defendants'  counsel  to  charge  that  "if 
the  jury  find  the  stiffness  of  the  tliumb  resulted  from  its  changed  position, 
from  which  the  defendants  left  it,  then  the  defendants  are  not  liable."  To 
this  request  the  plaintiff's  counsel  suggested:  "Tliat  is  a  question  of  fact." 
The  court  then  said:  "Yes,  I  think  that  is  a  question  of  fact,  for  the  jury." 
Defendants  excepted.  What  the  changed  position  was,  that  was  referred  lo, 
was  left  indefinite.  If  by  reason  of  defendants'  negligence  a  change  of  posi- 
tion was  necessary,  it  could  not  be  said,  as  matter  of  law,  that  defendants 
were  not  liable.  The  stiffness  of  the  thumb  was  not  the  only  injury  com- 
plained of.  The  court  afterwards  charged,  at  the  request  of  defendants,  that 
if  the  jury  found  upon  the  evidence  that  any  part  of  the  injuries  complained 
of  were  caused  by  the  acts  or  neglect  of  the  plaintiff  or  his  parents,  or  by  those 
who  treated  the  plaintiff  after  the  defendants  ceased  to  do  so,  there  could  be 
no  recovery.  In  view  of  this  the  defendants'  counsel  cannot  complain  of  tbe 
action  of  the  court  upon  the  previous  request. 

9.  The  defendants'  counsel  requested  the  court  to  charge  that  "if  the  jury 
find  from  tbe  evidence  that  the  results  complHined  of  were  nut  wholly  caused 
by  what  the  defendants  did,  or  failed  to  do,  the  plaintiff  cannot  recover."  To 
this  the  court  replied:  "That,  I  think,  I  will  not  charge,  because  the  original 
injury  may  have  had  something  to  do  with  the  matter.  If  the  original  injury 
has  been  complicated— made  worse— by  the  want  of  skill  and  care  of  tbe  de- 
fendants, they  are  responsible  for  just  as  much  additional  fault  as  resulted 
from  that  want  of  care  and  skill. "    To  this  the  defendants  excepted.    There- 
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upon  the  court,  at  the  request  of  defendants,  charged  that  "if  the  jury  should 
find  from  the  evidence  that  any  part  of  the  injuries  complained  of  were  caused 
by  the  defendants,  and  a  part  was  also  caused  by  the  fault  of  the  platntifC  or 
his  parents,  or  of  others  who  treated  the  case  after  the  defendants  left  it,  tneD 
the  plaintiff  cannot  recover. "  Taking  these  requests  together,  and  the  action 
of  the  court  tliereon,  the  defendants  have  no  ground  for  complaint.  See  Car- 
penter  v.  Slake,  75  N.  Y.  12,  24. 

10.  The  defendants'  counsel  requested  the  court  to  charge  that  "if  the  jury 
find  from  the  evidence  that  the  contusion  or  injury  on  the  back  of  the  luind 
produced  an  inflammation  in  the  sheaths  of  the  tendons,  which  spread  to  tlie 
adjacent  parts,  and  that  such  contusion  was  an  adequate  cause  for  the  inflam- 
mation, suppuration,  and  stiffening  which  followed  as  a  result  thereof,  and 
which  do  not  develop  at  the  surface  for  a  period  of  from  three  to  six  days,  then 
the  injuries  complained  of  are  the  natural  results  of  the  plaintiff's  fall  and 
misfortune,  and  the  defendants  are  not  liable."  This  the  court  declined  to 
do,  saying  that  it  was  a  question  of  fact  on  the  evidence.  Thereupon,  at  the 
requeetof  defendants,  the  court  charged  that  "if  the  Jury  And  from  the  evi* 
deuce  that  it  is  just  as  probable  that  the  injury  complained  of  was  caused 
eitlier  by  the  original  severe  injury,  or  by  the  interference  of  the  plaintiff's 
parents,  or  by  the  subsequent  manipulations  and  treatment  of  Dr.  Doyle  and 
others,  as  from  the  pretended  tight  bandaging,  it  is  the  duty  of  the  jury  to 
And  a  verdict  for  the  defendants."  Taking  these  requests  together,  and  the 
action  of  the  court  thereon,  the  defendants  have  no  good  ground  for  com~ 
plaint. 

11.  The  defendants'  counsel  asked  the  court  to  charge  that  "if  the  jury  flniT 
from  the  evidence  that  the  position  and  stiffness  of  the  thumb  was  caused  by 
the  abscess  spoken  of  by  Dr.  Doyle,  in  the  palm  of  the  hand,  which  was  not 
opened  by  him,  but  allowed  to  gather  and  break,  and  destroy  the  muscles  and 
tissues  in  that  vicinity,  the  defendants  are  not  liable  therefor."  Also  that, 
"if."  etc.,  "the  thumb  was  drawn  down  by  an  abscess,  as  spoken  of  by  Dr. 
Doyle,  and  was  not  opened  and  the  pus  let  out,  but  allowed  to  go  on,  then  these 
defendants  are  not  liable  therefor,  and  the  plaintiff  cannot  recover."  These 
requests  the  court  declined  to  charge,  and  defendants  excepted.  These  re- 
quests assumed  that  the  treatment  by  Dr.  Doyle  was  not  proper.  That  was 
a  question  of  fact  upon  the  evidence.  Besides,  the  court  bad  previously 
charged,  at  the  request  of  the  defendants,  that  "if  the  jury  And  from  the  ev- 
idence that  any  part  of  the  injuries  to  plaintiff's  hand  and  wrist  were  caused 
by  the  manipulations  of  Dr.  Doyle,  and  the'subsequent  treatment  of  the  same^ 
the  defendants  ai-e  not  liable,  and  the  plaintiff  cannot  recover  in  this  case,  and 
their  verdict  should  be  fur  the  defendants."  The  charge,  as  a  whole,  was 
fully  as  favorable  to  the  defendants  as  they  had  a  right  to  ask.  The  prin- 
ciples needed  by  the  jury  to  the  proper  determination  of  the  Issues  of  fact  were 
clearly  and  distinctly  stated.  The  rights  of  the  defendants,  both  on  the  tak- 
ing of  the  evidence  and  in  the  laying  down  of  the  law  applicable  thereto,  were 
fully  protected.  The  case  was  exhaustively  tried,  and  we  find  no  error  that 
would  make  it  proper  for  us  to  grant  a  new  trial. 

The  only  other  question  presented  relates  to  the  amount  of  damages.  It  is 
claimed  that  the  verdict  was  excessive.  No  special  considerations  are  urged 
in  support  of  this  proposition.  In  the  view  that  the  jury  had  a  right  to  take 
of  the  case,  not  only  was  present  injury  and  suffering  to  a  large  extent  at- 
tributable to  the  acts  or  omissions  of  the  defendants,  but  also  a  serious  per- 
manent injury.  No  sufllcient  ground  is  apparent  for  us  to  interfere.  Judg- 
ment and  order  affirmed,  with  costs.    All  concur. 
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In  re  Forteu's  Estate. 
In  n  Williams.    In  re  Second  CoNaRBGATioNAx  Sooiett. 
(Supreme  Court,  Oeneral  Term,  Fourth  Department.    April,  1893.) 
Wills — Constbcctioii — Absolute  Gipt. 

A  will  contained  the  following  olansa:  "I  giv«  and  beqneath  unto  the  Second 
ConKregational  Society  of  Coventry  the  sum  of  $700,  the  same  to  be  loaned  on 
bond  and  mortgage,  and  so  kept  by  my  executors;  and  the  interests  arising  there- 
from to  be  appropriated  yearly  to  pay  for  the  preaching  of  the  gospel  la  said 
Congregational  Church. "  Held,  that  the  words  of  gift  Tested  the  legacy  in  the 
legatee,  and  the  subsequent  words  of  limitation  did  not  affect  it. 

Appeal  from  surrogate's  conrt,  Chenango  oountjr. 

Proceeding  for  the  judicial  settlement  of  the  account  of  Franklin  A. 
Williams  as  surviving  executor  of  the  will  of  Timothy  D.  Porter,  deceased. 
From  a  decree  of  the  surrogate's  court  in  favor  of  the  Second  Congregational 
Society  of  the  town  of  Coventry,  sustaining  a  legacy  given  to  it  by  the 
testator,  Franklin  A-  Williams,  as  executor  and  individually,  appeals. 
AfSrraed. 

Argued  before  Haedin,  P.  J.,  and  Mautin  and  Mebwin,  JJ. 

W.  0.  Cady,  for  appellant.     W.  F.  Jenks,  for  respondent. 

Merwin,  J.  The  controversy  In  this  case  is  over  the  validity  of  the 
thirteenth  clause  of  the  will  of  Timothy  D.  Porter.  That  clause  is  as  follows: 
Thirteenth.  "I  give  and  bequeath  unto  the  Second  Congregational  Society  of 
Coventry  the  sum  of  seven  hundred  dollars,  the  same  to  be  loaned  on  bond 
and  mortgage,  and  so  kept  by  my  executors;  and  the  interests  arising  there- 
from to  be  appropriated  yearly  to  pay  for  the  preaching  of  the  gospel  in  said 
Congregational  Church."  It  was  held  by  the  surrogate  that  the  legacy  was 
valid,  and  that  the  church  was  entitled  to  receive  the  amount  thereof.  It  is 
not  claimed  by  the  appellant  that  tlie  church  has  no  power  to  take  the  legacy, 
or  that  the  specification  of  tlie  object  or  purpose  to  which  the  interest  is  to 
be  applied  defents  the  legacy,  but  that  the  gift  is,  in  substance,  to  the  execu- 
tors in  trust  in  perpetuity,  and  is  therefore  invalid  under  the  law  as  laid 
down  in  Adams  v.  Perry,  43  X.  Y.  487.  Ttie  claim  of  the  respondent  is 
that  the  legacy  is  given  absolutely  to  the  church,  and  vests  in  it,  and  that 
the  attempt  to  create  in  the  executors  a  trust  in  its  management  is  not 
operative,  and  does  not  defeat  the  legacy.  In  Adams  v.  Perry,  it  was 
held  that  a  bequest  to  trustees  of  personal  estate  to  invest  and  reinvest  and 
pay  over  the  income  to  an  incorporated  academy  forever,  is  void  under  the 
statute  of  perpetuities.  In  that  case  the  property  was  given  expressly  to  the 
trustees,  and  provision  was  made  for  the  perpetuation  of  the  trusteeship,  so 
that  It  was  held  that,  under  the  provisions  of  the  will,  the  title  vested  in  the 
trustees.  It  was  said  by  Judge  Grover,  in  delivering  the  opinion  of  the 
court,  (page  497.)  that  he  would  have  found  no  difficulty  in  sustaining  the 
bequest  of  the  residue  had  it  been  made  directly  to  the  corporation,  or  if 
capable  of  being  so  construed  as  to  vest  the  title  of  the  corpus  in  the  corpora- 
tion, subject  to  the  trusts  and  conditions  specified.  In  Cottman  v.  €fraee, 
112  N.  Y.  299,  19  N.  £.  Sep.  839,  the  gift  was  directly  to  the  trustees,  and 
so  it  was  in  Read  v.  Williams,  125  N.  Y.  560,  26  N.  E.  Rep.  730.  8  N.  Y. 
Supp.  24.  These  cases  are  unlike  the  present.  Here  there  is  a  gift  directly 
to  the  church,  followed,  however,  by  a  limitation  upon  its  management;  and 
the  question  is  whether  such  limitation  can  be  disregarded.  There  are 
authorities  which  sustain  such  a  conclusion.  In  Dorland  T.  Dorland,  2 
Barb.  63,  the  testator  gave  to  his  wife  $500,  and  directed  his  executors  to 
put  it  at  interest,  and  apply  the  interest  for  her  support.  It  was  held  that 
the  widow  was  entitled  to  receive  the  legacy,  it  being  said  by  Justice  Strong 
that  "the  gift  of  tliat  sum  is  absolute.    The  direction  to  the  executors  to 
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put  the  money  at  interest  tor  her  support  does  nut  in  an>-  manner  revoke  or 
qualify  the  donation.  It  merely  relates  to  the  Investment,  and,  as  it  is  in- 
consistent with  the  absolute  title  before  given  to  her,  it  is  null  and  void." 
Ill  Prat/  V.  Hefjeman,  92  ]!T.  Y.  5U8,  it  was  held  that  an  invalid  direction  for 
the  accumulation  of  a  portion  of  the  income  of  the  share  of  a  life-estate  man 
was  to  be  regarded  as  8tricl<en  from  the  will,  thus  leaving  the  life-estate  man 
the  owner  of  the  entire  income.  The  same  principle  was  applied  in  Barbour 
Y.  De  Forest,  95  X.  Y.  13.  An  ineffectual  attempt  to  create  a  trust  estate  in 
regard  to  a  bequest  does  not  affect  the  validity  of  the  bequest  if  in  other 
respects  it  is  valid.  Everitt  v.  Everitt,  29  N.  Y.  39,  82.  In  Qreene  t. 
Greene,  125  N.  Y.  506,  26  N.  £.  Uep.  739,  there  was  an  inhibition  against  a 
partition  or  division  for  six  years,  and  a  restriction  upon  the  power  of 
alienation.  It  was  held  that  the  invalidity  of  these  limitations  did  not  affect 
the  devise  otherwise  valid,  it  being  said  that  invalid  limitations  upon  the 
free  ownership  of  property  devised  may  be  disregarded.  Courts  lean  in  favor 
of  the  preservation  of  all  such  valid  parts  of  a  will  as  can  be  separated  from 
those  that  are  invalid  without  defeating  the  general  intent  of  tlie  testator. 
Harrison  v.  Harrison,  36  N.  Y.  543,  548,  and  cases  cited.  It  should  be  said 
here,  as  in  the  Qreene  Case,  above  referred  to,  that  the  attempted  limitations 
upon  the  free  ownership  of  the  legacy  may  be  disregarded.  It  follows  that 
the  surrogate  did  not  err  in  holding  that  the  church  was  entitled  to  receive 
the  legacy.  The  appellant  further  claims  that  the  surrogate  exceeded  his 
Jurisdiction,  In  that  in  one  of  his  conclusions  of  law  he  held  that  the  legacy 
was  a  lien  upon  the  farm  devised  to  said  Franklin  A.  Williams  by  a  subse- 
quent clause  of  the  will.  The  evidence  and  proceedings  before  the  surro- 
gate upon  the  trial  are  not  returned.  The  findings  of  fact  and  law  which 
appear  in  the  record  before  us  are,  according  to  the  recitals  therein,  based 
upon  "the  testimony  and  stipulations  of  the  parties."  The  petition  pre- 
sented by  the  appellant  asked  that  the  legacy  be  declared  void,  and  that  the 
petitioner  be  discharged,  and  held  not  liable  to  pay  the  same.  The  court 
held  that  be  was  liable.  Whether  in  arriving  at  this  conclusion  it  was 
important  or  proper  for  the  court  to  pass  upon  the  effect  of  any  other  pro- 
vision of  the  will  we  cannot  well  determine  without  having  before  us  the 
proceedings  before  the  court  at  the  trinl.  What  questions  were  in  fact  pre- 
sented to  the  surrogate  for  decision  does  nut  appear.  It  does  not  appear 
whHt  personal  estate,  if  any,  was  in  the  bands  of  the  executor.  If  it  was 
important  for  the  appellant  to  raise  the  question  that  the  surrogate  had 
decided  too  much,  he  should  have  made  a  case  containing  the  proceedings. 
The  appellant  does  not  claim  that  the  legacy  was  not  in  fact  a  lien.  It 
follows  that  the  decree  of  the  surrogate's  court  should  be  affirmed,  with 
costs.  Decree  of  surrogate's  court  of  Chenango  countj^affirmed,  with  costs. 
AU  concur. 


Ahebin  v.  O'Brikn. 
{SujiTeme  Court,  General  Term,  Fourth  Department.    April,  1892.) 

L  BAUt — Brkaoh  of  Warrautt— IfsASUBE  or  Damaobs. 

In  an  action  for  a  breach  of  warranty  in  falsely  representing  that  a  horse  was  a 
"good  worker, "  plaintiff  is  entitled  to  recover  the  difference  between  the  value  of 
the  horse  if  he  had  been  a  good  worker  and  his  value  as  he  was  in  that  respect. 

X  SaMB — SUFnClENCT  OF  EVIOKKCB. 

Where  the  only  evidence  on  the  question  of  damages  was  that  the  horse,  which 
was  blind  in  both  eyes,  was  worth  (60,  and  that,  if  he  had  been  sound,  he  would 
have  been  worth  from  (ISO  to  S140,  the  evidence  Is  not  applicable  to  the  case,  and 
will  not  justify  a  judgment  for  substantial  damages. 

Appeal  from  Onondaga  county  court. 

Action  by  Patrick  Aherin  against  John  J.  O'Brien  for  breach  of  warranty  on 
the  sale  of  a  horse.    Judgment  for  plaintiff  in  the  justice  court,  where  the 
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action   was  brought,    was   aflfirined  by    the  county  court,  and  defendant 
■itppeals.     Reversed. 

Argued  before  Habdin.  P.  J.,  and  Martiv  and  Mkrwin,  JJ. 

George  W.  O'Brien,  for  appellant.     Wandell  di  Magee,  for  respondent. 

Martin,  J.  The  action  was  for  breach  of  warranty  on  the  saie  of  a 
horse.  The  only  representation  of  fact  relied  upon  by  the  plaintiff  was, 
"that  the  horse  was  Bve  years  old,  would  gu  good  single  or  double,  and  was 
a  good  worker. "  Tliat  the  horse  was  not  a  good  worker  was  the  only  breach 
of  warranty  proved.  The  plaintiff  was  entitled  to  recover  the  difference  l)e. 
tween  the  value  of  the  horse  it  he  had  been  a  good  worker  and  his  value 
as  be  was  in  that  respect.  In  otlier  words,  lie  was  entitled  to  recover  only 
for  such  defects  as  afffcted  the  value  of  the  horse  as  a  good  worker,  and  only 
to  the  extent  that  they  reduced  his  value  as  such.  AH  the  evidence  given 
upon  the  question  of  damages  was  that  the  horse,  blind  in  both  eyes,  was 
worth  $60,  and  that,  if  he  had  lieen  sound,  and  all  right,  he  would  have  been 
worth  from  $130  to  $140.  This  Evidence  was  not  within  the  rule  of 
•damages  applicable  in  this  case,  and  was  wholly  insufficient  to  justify  the 
judgment  awarded.  Indeed,  there  was  no  evidence  disclosing  the  amount  of 
■damages  sustained  by  the  plaintiff,  nor  from  which  such  damage  could  be 
ascertained.  The  plaintiff,  liaving  failed  to  furnish  any  proper  proof  of 
'damages,  could  recover  at  most  only  nominal  damages.  Fates  v.  McKeon, 
2  Hilt.  58;  O'Brien  v.  Jones,  91  N.  Y.  193.  We  think  the  justice  erred  in 
awarding  the  plaintiff  judgment  for  substantial  damages,  and  that  the  county 
court  should  have  reversed  the  judgment.  Judgment  of  the  county  court 
and  of  the  justice's  court,  reversed,  with  costs.    AH  concur. 


Leaoh  et  al.  v.  Yinimg  et  al. 
{Supreme  Court,  General  Term,  Fourth  Department    April,  1803.) 
1.  AFPBA.L — DscisioN — Rkvbbsal. 

In  an  action  to  foreclose  a  mortgage  for  a  balance  alleged  to  be  due,  tbe  anawsr 
set  up  tbat  tbe  mortgage  was  overpaid  by  mistake,  and  demanded  judgment  for 
the  amount  so  overpaid.  The  court  gave  judgment  for  defendant.  Held,  where 
no  question  was  raised  at  the  trial  as  to  the  necessity  of  a  demand  as  a  condition 
precedent '  to  defendant's  right  of  recovery,  that  a  failure  by  defendant  to  show 
any  other  demand  than  that  made  by  serving  bis  answer  would  not  warrant  a  re- 
versal. 
S.  Patmbut  bt  Mistake— Reoovkrt— Interest. 

In  such  case,  tbe  mistake  being  mutual,  and  no  fraud  being  imputed  to  either 
party,  defendant  was  entitled  to  recover  interest  on  the  overpayment  only  from 
the  date  of  the  service  of  his  answer. 

Appeal  from  special  term,  Broome  county. 

Action  by  Caroline  Leach  and  another,  as  executors  of  Winslow  C.  Leach, 
deceased,  against  John  Newell  Vining  and  others.  From  a  judgment  dis- 
missing the  complaint,  and  directing  judgment  in  favor  of  defendant  Atwood 
P.  Vining  for  $303.13,  plaintiffs  appeal.     Judgment  modi  fled. 

Tbe  action  is  brought  to  foreclose  a  mortgage,  executed  by  the  defendant 
John  X.  Vining  to  Winslow  C.  Leach,  plaintiffs'  testator,  on  the  1st  April, 
1868,  to  secure  the  payment  Of  tbe  sum  of  $50U  in  10  equal  annual  payments, 
with  annual  interest.  The  answer  of  the  defendants  sets  up  not  only  that 
the  mortgage  has  been  fully  paid,  but  that  overpayments  to  tbe  amount  of 
$314.38  have  by  mistake  been  made  by  the  defendant  Atwood  P.  Vining,  and 
be  asks  an  affirmative  judgment  for  that  amount  against  the  plaintiffs.  The 
premises  were  conveyed  by  the  mortgagor  to  Atwood  P.  Vining  subject  to 
tbe  mortgage  before  any  payments  were  made  thereon. 

Argued  before  Hardin,  P.  J.,  and  Martin  and  Merwix,  JJ. 

Edward  K.  Clark,  for  appellants.  D.  S.  &  R.  B.  Richards,  for  respond- 
ents. 
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MKBWiii,  J.  The  controversy  In  this  case  is  over  the  matter  of  payments. 
Upon  the  trial  none  of  the  payments  that  defendants  claimed  were  disputed, 
except  one  of  9128,  alleged  to  have  been  made  on  or  about  May,  1870,  and  one 
of  1^9,  on  May  7, 1872.  As  to  both  of  these  the  court  below  decided  against 
the  plaintiffs.  Upon  applying  those  payments  and  others  that  were  made 
on  or  before  May  5>  1879,  that  are  undisputed,  the  result  followed  that  on 
the  5th  May,  1879,  the  mortgage  was  overpaid  the  sum  of  94.35.  The  sub- 
sequent payments,  as  found  by  the  court,  were  $84.88,  October  22,  1886, 
and  9154.08,  November  4,  1887.  The  overpayment  on  May  5,  1879,  and  the 
subsequent  payments,  with  interest  from  the  date  of  payment,  make  up  the 
amount  of  the  judgment  allowed  against  the  plaintiffs.  No  point  is  made 
here  as  to  the 949 payment.  The  plaintiffs,  however,  claim  that  the  evidence 
does  not  justify  the  allowance  of  the  9128  payment  If  this  was  not  allowed, 
there  would  remain  a  balance  due  on  the  mortgage  after  applying  all  the 
other  payments.  The  evidence  tends  to  show  that  in  the  spring  of  1870  the 
defendant  Atwood  P.  Yining  bad  an  account  against  Mr.  Leach  for  about 
9400  for  sawing  timber,  for  which  be  claimed  credit  upon  the  mortgage. 
Mr.  Leach  claimed  the  amount  was  too  large,  and  also  that  he  had  an  account 
against  John  N.  Yining,  which  should  be  Qrst  deducted.  That  the  matter 
was  referred  to  three  arbitrators,  w,ho  decided  verbally  that  the  account  of  At- 
wood should  be  allowed,  the  account  of  Leach  against  John  N.  be  deducted, 
and  the  balance  be  applied  on  the  mortgage.  That  this  balance  was  9128, 
That  this  arrangement  was  satisfactory  to  both  parties,  and  that  thereupon 
Leach  indorsed  upon  Atwood's  account  in  his  ( Atwood's)  book  the  following: 
"Settled  this  saw  bill  by  arbitration,  one  hundred  twenty-eiglit  dollars,  to  be 
applied  on  mortgage."  This  indorsement  was  not  signed  by  Leech  or  dated, 
but  there  was  evidence  tending  to  show  that  it  was  in  Leach's  handwriting, 
and  that  the  transaction  was  in  or  about  May,  1870.  The  three  arbitrators, 
one  of  whom  was  the  partner  or  hired  man  of  Mr.  Leacb,  were  called  as  wit- 
nesses, and  gave  evidence  corroborating  the  settlement.  Upon  the  subject  of 
the  handwriting  of  the  indorsement  there  was  evidence  by  way  of  compari- 
son, with  admitted  signatures  or  writings  of  Mr.  Leach.  Of  this  class  of  ev- 
idence we  have  not  here  the  benefit,  so  far  as  the  inspection  of  the  original 
papers  is  concerned.  The  failure  of  Atwood,  in  some  subsequent  transactions 
between  him  and  Mr.  Leach  or  the  plaintiffs,  to  assert  the  existence  of  this 
payment,  is  urged  as  a  strong  circumstance  against  his  theory.  Still  it  is  not 
conclusive.  The  evidence  justified,  I  tliink,  the  conclusion  of  the  special 
term.     At  least  we  have  no  right  to  say  it  is  against  the  evidence. 

Assuming  that  the  court  was  correct  in  its  findings  as  to  the  disputed  pay- 
ments, the  question  then  arises  whether  the  judgment  in  favor  of  the  defend- 
ant Atwood  for  the  overpayments  is  correct.  No  point  is  made  as  to  the 
form  or  sufficiency  of  the  pleadings  upon  this  subject.  It  is  very  clear  that 
the  overpayments  were  made  by  mistake.  The  party  paying  did  not  intend 
to  pay  any  more  than  was  due,  nor  did  the  plaintiffs  or  their  testator  suppose 
that  they  were  receiving  more  than  was  in  fact  due.  If  the  party  paying 
was  negligent  in  the  matter,  that  would  not  be  a  bar  to  his  claim.  Lawrence 
v.  Sank,  54  N.  Y.  432.  But  the  plaintiffs  claim  that  the  affirmative  judg- 
ment was  erroneous,  for  the  reason  that  no  demand  had  ever  been  made 
either  of  the  plaintiffs  or  Mr.  Leach,  and  that  until  such  demand  was  made 
no  right  of  action  or  for  an  affirmative  judgment  could  arise.  The  general 
rule  is  that  the  obligation  of  a  party  to  refund  money  voluntarily  paid  by 
mistake  can  arise  only  after  the  notification  of  the  mistake  and  a  demand  of 
payment.  Southwtck  v.  Bank,  84  N.  T.  420,  430.  There  seems  to  be  some 
question  whether  this  rule  would  apply  to  the  case  of  a  defendant  setting  up 
overpayment  by  way  of  counterclaim.  Sharkey  v.  Mansfield,  90  N.  Y.  227. 
Be  that  as  it  may,  no  question  was  made  at  tlie  trial  as  to  the  necessity  of  a 
demand  as  a  condition  precedent  to  the  right  of  recovery,  nor  was'  any  n- 
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quest  for  flndings  upon  that  subject  made  by  the  plaintiffs.  The  findings  as 
made  do  not  s^te  whether  any  demand  was  made  or  not.  The  answer  in 
which  these  overpayments  were  set  up  and  their  recovery  demanded  was,  aa 
the  statement  in  tlie  appeal  book  shows,  served  on  the  14tli  April,  1890.  Un- 
der  the  circumstances  of  this  case,  I  am  inclined  to  the  opinion  that  the  &il- 
nre  to  show  any  other  demand  except  what  is  made  by  the  answer  is  not  suf- 
ficifnt  ground  for  the  reversal  of  the  judgment. 

The  court  included  in  the  amount  for  which  judgment  was  directed  the  in- 
terest on  each  overpayment  from  the  time  when  such  overpayment  was  made. 
This,  the  plaintiffs  claim,  was  Incorrect,  and  that  interest  was  only  allowable 
from  the  time  of  the  service  of  the  answer,  wbicli,  for  the  purpose  of  inter- 
est, might  be  deemed  the  date  of  the  demand.  This  question  the  plaintiffs 
are  in  a  position  to  raise  under  their  exception  to  the  conclusion  of  law  that 
the  defendant  was  entitled  to  judgment  in  the  sum  of  $302.13.  There  was 
here  a  mutual  mistake,  and  no  fraud  can  be  imputed  to  either  party.  In 
sacb  a  case,  interest  should  not  be  allowed  except  from  the  time  when  the 
demand  was  made.  King  v.  Diehl,  9  Serg.  &  R.  409;  A»hurBt  v.  Field,  28 
N.  J.  Eq.  315;  1  Amer.  Lead.  Cas.  (2d  Ed.)  528;  11  Amer.  &  Eng.  £nc. 
Law,  398.  That  would  exclude  interest  in  this  case  prior  to  April  14, 1890. 
The  payments  of  October  22, 1886,  and  November  4, 1887,  were  by  way  of 
account  for  work  and  materials  furnished  by  defendant  Atwood  F.  Yining 
under  agreement  with  the  plaintiffs  or  their  testator  that  the  amount  thereof 
sliould  be  applied  on  the  mortgage.  Ko  account  was  rendered  in  any  other 
view,  or  payment  demanded  until  the  service  of  the  answer.  The  defendant 
is  not  in  a  position  to  obtain  interest  from  the  time  of  the  presentment  of  the 
account,  because  then  it  was  treated  by  all  parties  as  a  payment.  It  follows 
that  the  recovery  should  be  limited  to  the  amount  of  the  overpayments,  with 
interest  from  April  14, 1890.  The  aggregate  of  the  overpayments  is  S242.81: 
the  interest  from  April  14, 1890,  to  the  date  of  the  decree.  January  27, 1891.  is 
911.44;  making  a  total  of  $254.25.  The  judgment  should  be  modified  by  re- 
ducing it  to  this  amount,  and,  as  modified,  atfirmed,  without  costs. 

Judgment  modified  by  reducing  the  recovery  as  stated  in  the  judgment 
from  the  sum  of  $302.13  to  the  sum  of  8254.25,  and,  as  modified,  judgment 
affirmed,  without  costs  of  this  appeal  to  either  party.    All  concur. 


Anqell  0.  Hill. 
(Supreme  Court,  Oeneral  Term,  Fourth  Depttrtmetvt,    April,  1893.) 

1.  AvntAia — Tbbspass  bt — Division  Fences. 

In  an  action  for  damages  to  plaintiff's  field  of  com  by  defendant's  cattle,  whers 
the  parties  were  adjoining  proprietors,  and  there  was  no  evidence  that  the  fence 
viewers  had  located  or  divided  any  fence  between  the  lands,  nor  that  there  bad 
been  any  location  or  division  of  any  partition  fence  made  by  the  parties,  defendant 
was  remitted  to  his  common-law  obligation  to  keep  his  cattle  on  his  own  land ;  and 
it  was  no  defense  that  plaintiff  liad  failed  to  maintain  a  partition  fence. 

2.  Appbax>— Rulings  on  Evioencb— Harmless  Ekrob. 

Though  rulings  of  the  court  as  to  the  admission  of  evidence  were  not  technically 
correct,  yet  where  the  merits  were  not  affected  thereby  the  judgment  will  not  be 
disturbed  on  account  of  such  rulings. 

Appeal  from  Otsego  county  court. 

Action  in  justice  court  by  James  M.  Angell  against  Barnet  N.  Hill.  From 
a  judgment  of  the  county  court  reversing  a  judgment  of  the  justice  court  in 
favor  of  plaintiff,  plaintiff  Mppeals.     Reversed. 

The  action  was  for  trespass  by  defendant's  cattle  going  upon  the  plaintiff's 
land,  and  injuring  his  crops  of  corn.  The  plaintiff's  lands  were  situated  in 
the  town  of  Xew  Berlin,  Chenango  county.  The  defendant's,  which  adjoined 
the  plaintiff's,  were  situated  in  the  town  of  Pittsfleld,  Otsego  county.  The 
plaintiff's  lands  are  bounded  on  the  east  by  the  Unadilla  river,  and  the  de- 
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fendant's  on  the  west  bj  the  same  stream.  The  Unadilla  river  1b  not  a  nav- 
igable stream.  Tlie  defendant's  cattle  crossed  from  bis  premises,  passing 
through  the  stream  onto  the  plaintiff's  lands.  There  was  no  evidence  that 
the  fence  viewers  bad  located  or  divided  any  fence  between  the  parties,  nor 
that  there  had  been  any  location  or  division  of  any  purtitioii  fence  made  by 
the  parties. 

Argued  before  Habdim,  P.  J.,  and  Martin  and  Mebwim,  JJ. 

/.  G.  Holmea  and  U.  H.  Harrington,  for  appellant.  B.  J.  Arnold  and  O. 
F.  Mattenon,  for  respondent. 

Mabtin,  J.  Tbis  action  waa  for  damages  to  plaintiff's  field  of  corn,  com- 
mitted by  the  defendant's  cattle  in  the  years  1886  and  1887.  It  was  tried  in 
S  Justice's  court,  where  the  plaintiff  had  judgment  for  S20  damages,  with 
costs.  From  that  judgment  an  appeal  was  taken  to  the  county  court,  and 
the  judgment  reversed.  The  grounds  of  such  reversal  are  unknown,  as  no 
opinion  or  memorandum  was  made  by  the  learned- county  judge.  The  re- 
spondent, however,  seeks  to  uphold  the  judgment  upon  the  grounds  (1) 
that  it  was  the  duty  of  the  plaintiff  to  build  and  maintain  a  proper  partition 
fence  between  the  lands  of  thti  parties,  who  were  adjoining  owners,  and,  hav- 
ing failed,  the  defendant  was  not  liable  for  the  injury  to  the  plaintiff's  crops; 
(2)  that  the  Justice  erred  in  bis  rulings  upon  the  admission  and  rejection  of 
evidence. 

The  appeal  book  contains  no  proof  that  a  fence  between  the  lands  of  the 
parties  was  ever  either  located  or  divided  pursuant  to  the  provisions  of  the 
statute  then  in  force,  relating  to  division  fences.  2  Rev.  St.  (8th  £d.)  p.  903, 
§  30  et  seq.  Nor  was  there  any  evidence  showing  any  location  or  division  of 
a  partition  fence  between  the  parties  by  agreement  or  otherwise.  The  owner 
of  domestic  animals,  such  as  horses,  cattle,  sheep,  etc.,  was  at  common  law 
bound  to  keep  them  safely  on  his  own  property.  Stafford  v.  Ingersol,  3  Hill, 
38;  Van  Leuven  v.  Lyke,  1  N.  Y.  515, 517.  Where  the  cattle  of  one  of  two 
adjoining  proprietors  are  found  trespassing  upon  the  land  of  the  other,  the 
owner  of  the  cattle,  to  excuse  himself,  must  show,  not  only  that  the  fences 
which  the  other  proprietor  was  bound  to  maintain  were  out  of  repair,  but  also 
that  the  cattle  passed  over  such  defective  fences.  Dej/o  v.  Stewart,  4  Denio, 
101.  "Where  parties  are  jointly  bound  to  maintain  a  partition  fence,  and 
neither  is  severally  bound,  either  by  agreement  or  by  statute,  to  maintain  any 
particular  part,  the  defectiveness  of  such  fence  is  no  defense  to  an  action  of 
trespass  by  the  cattle  of  one  upon  the  other;  and  the  parties  are  remitted  to 
their  common-law  rights  and  obligations  as  to  keeping  their  cattle  from  stray- 
ing beyond  their  own  land.  *  *  *  In  order  to  escape  liability  for  trespass 
committed  through  the  insuiflciency  of  such  fence,  it  must  appear  to  have 
been  divided  either  according  to  the  statute  or  by  a  binding  agreement,  so  as 
to  throw  upon  each  owner  the  obligation  of  maintaining  some  particular  part 
of  it,  and  that  the  defect  by  reason  of  which  the  injury  arose  was  upon  the 
plaintiff's  part."  7  Amer.  &  Eng.  Enc.  Law,  895;  Bu»h  v.  Brainard,  1  Cow. 
79,  notea;  Little  v.  Lathrop,  5  Greenl.  356;  Sturteoant  v.  Merrill,  33  Me. 
62:  Knox  v.  Twker,  48  Me.  373;  Rust  v.  Low,  6  Mass.  100.  These  author- 
ities render  it  quite  obvious  that  the  proof  was  insufficient  to  establish  a  de- 
fense to  the  plaintiff's  action,  and  that  the  justice  properly  awarded  him  a 
Judgment  for  the  damages  he  sustained. 

The  only  remaining  question  we  need  consider  is  whether  the  justice  com- 
mitted any  error  in  bis  rulings  as  to  the  admission  of  evidence,  which  requires 
the  reversal  of  the  judgment.  We  have  carefully  examined  each  of  the  rul- 
ings made;  and,  while  it  may  be  that  some  of  them  were  not  technically  cor- 
rect, still  we  find  none  that  seem  to  have  affected  the  merits.  Hence,  under 
the  rule  applicable  to  appeals  of  this  character,  the  judgment  ought  not  to 
have  been  reversed  on  account  of  such  rulings.    Code,  §  3063;  Olettdor/  v. 
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Sullivan.  (Slip.)  18  N.  Y.  Supp.  6;  Greene  ▼.  Walton,  Id.  147;  iforehead 
T.  Broton,  Id.  198;  Qriffin  v.  Jacknon,  Id.  821;  Bump  v.  Dehany,  (Sup.)  12 
N.  Y.  Supp.  901;  Tuttle  v.  Dennis,  (Sup.)  11  N.  Y.  Supp.  600;  Loektoood  r. 
LocTtwood,  (Sup.)  14  N.  Y.  Supp.  831.  We  think  the  judgment  of  the  justice 
was  proper,  sustHined  by  the  evidence,  and  that  there  were  no  rolings  which 
authorized  a  reversal.  Judgment  of  the  county  court  reversed,  and  jadg- 
ment  of  the  justice  afiBrmed,  with  costs  to  the  appellant.    All  concur. 


BUTTERFISLD  et  Ul.  V.  OfPEKHKTMWK  et  oL 

(Supreme  Court,  General  Term,  Fourth  Department.    April,  1893.) 

Tbbspass— What  Amounts  to— Execotino  Frocbss. 

An  officer  in  whose  bands  a  requisition  for  goods  has  been  placed  for  ezecation 
has  no  right  to  break  open  a  vault  in  which  such  goods  are,  nnless  the  person  in 
possession  of  the  vault  refuses  to  open  it  after  a  reasonable  opportunity  to  do  ao 
has  been  given  him ;  and  wb«ther  such  reasonable  opportunity  was  given  Is  a  ques- 
tion for  the  Jury. 

Appeal  from  special  term,  Onedia  county. 

Action  by  Theodore  F.  Butterfleld  against-Henry.E.  Oppenheimer,  Oeorge 
C.  Comatock,  and  Herbert  O.  Jones.  Verdict  and  judgment  in  favor  of  plain- 
tiff for  $818.57.  Subsequently  plaintiff  died,  and  his  executors,  Tlieodore 
Butterfleld  and  Harriet  Butterfleld,  were  substituted.  From  the  judgment 
and  from  an  order  denying  a  motion  for  a  new  trial,  made  on  the  minutes, 
defendants  appeal.    Afflrm^. 

Argued  before  Habdin,  P.  J.,  and  Mabtin  and  Merwht.  JJ. 

W.  T.  Dunmore,  for  appellants.     William  Townsend,  for  respondents. 

Martin,  J.  This  action  was  commenced  by  the  respondents'  testator,  and 
prosecuted  to  judgment.'  He  subsequently  died,  and  the  respondents  were 
substituted  as  parties.  The  testator  was  the  owner  of  a  store  at  165  Genesee 
street,  Utica,  N.  Y.  In  September,  1887,  he  leased  it  to  Louis  Wlneburgh 
for  the  term  of  three  years  from  May  1,  1888.  During  the  continuance  of 
that  term,  and  on  or  about  June  26,  1890,  while  Wlneburgh  was  in  possession 
of  the  store,  the  sheriff  of  Oneida  county,  by  virtue  of  certain  oxeeotions 
against  Wlneburgh,  levied  upon  all  of  his  goods  contained  therein,  consisting 
of  watches,  clocks,  jewelry,  and  other  goods  usually  kept  in  jeweler's  stores, 
and  took  immediate  possession  of  both  goods  and  store.  Subsequently,  and 
about  July  1,  1890,  the  defendant  Oppenheimer  commenced  an  action  against 
the  sheriff  and  Wlneburgh  to  recover  possession  of  a  portion  of  the  goods 
levied  upon.  The  papers  in  that  action,  including  a  requisition  for  certain 
goods  described  therein,  were  placed  for  execution  in  the  hands  of  the  defend- 
ant Jones,  a  coroner  of  the  county  of  Oneida.  In  executing  the  requisition, 
the  coroner,  with  the  aid  and  under  the  direction  of  the  other  defendants, 
broke  into  and  materially  injured  a  vault  which  was  built  in  and  formed  a 
part  of  such  store.  It  was  to  recover  damages  for  that  injury  that  this  action 
was  brought.  Tlie  plaintiff's  right  to  recover  In  this  action  was  based  not 
only  upon  his  ownership  of  the  store,  but  also  u()on  a  transfer  to  him  by  Wine- 
burgh  of  any  claim  or  interest  he  had  in  the  damages  caused  by  the  injury  to 
the  vault.  So  that  the  plaintiff  possessed  the  interest  of  both  landlord  and 
tenant,  and  therefore  there  can  be  no  doubt  of  his  right  to  any  recovery  of 
damages  to  the  vault  properly  obtaiued.  The  appellants  sought  to  justify  the 
injury  on  the  ground  that  it  resulted  from  a  necessary  attempt  on  the  part  of 
the  coroner  to  enter  the  vault  for  the  purpose  of  securing  the  property  men- 
tioned in  the  requisition.  That,  after  proper  demand,  the  coroner  had  the 
right  to  open  the  vault,  if  it  was  necessary  to  obtain  any  of  the  property  in- 
cluded in  the  requisition,  seems  to  be  conceded  by  the  parties.  On  the  trial 
the  appellants  claimed,  and  gave  evidence  tending  to  show,  the  existence 


Digitized'byCaOOQlC 


Sup.Ct.]  WQODARD   V.  FOSTEB.  827 

of  such  necessity,  while  the  evidence  of  the  plaintiff  tended  to  show  there 
was  none.  The  respondents  contend  that  no  sucli  necessity  existed  or  was 
shown — First,  because  there  was  no  siiGScient  evidence  that  Hny  of  the 
property  mentioned  in  the  requisition  was  in  the  vault;  and,  second,  be- 
cause the  Bbeiiff  did  not  refuse  to  open  the  vault,  or  procure  it  to  be 
opened,  as  soon  as  it  could  be  reasonably  done.  Both  of  these  proposi- 
tions are  disputed  by  the  appellants.  They  were  submitted  to  the  jury, 
and  it  found  for  the  plaintiff.  We  have  carefully  examined  the  evidence 
contained  in  the  appeal  book,  and  think  it  was  sufficient  to  justify  the 
court  in  submitting  the  case  to  the  Jury,  and  the  Jury  in  finding  that  the 
sheriff  did  not  refuse  to  permit  the  coroner  to  enter  the  vault,  but  that,  owing 
to  his  ignorance  of  the  combination  upon  which  the  locks  were  set,  the  sheriff 
was  unable  to  open  it  at  once,  and  that  he  would  have  opened  it  within  a  rea- 
sonable time  had  it  l)een  allowed  him  for  that  purpose.  The  sheriff,  being  in 
the  possession  of  the  store  and  goods,  was,  after  demand,  entitled  to  a  reason- 
able opportunity  to  open  this  vault  be/ore  the  defendants  were  justified  in 
breaking  into  it,  even  if  it  contained  a  portion  of  the  goods  mentioned  in  the 
requisition.  Under  the  evidence  in  this  case,  the  questions  whether  such  an 
opportunity  was  given,  whether  any  of  the  goods  mentioned  in  the  requisition 
were  in  the  vault,  and  whether  the  acts  of  the  defendants  in  breaidng  into 
the  vault  were  unnecessary  and  wrongful,  were  questions  of  fact.  It  is  true 
there  was  a  severe  conflict  in  the  evidence  bearing  upon  those  questions,  but 
they  were  fairly  submitted  to  the  jury,  and  we  think  its  determination  should 
not  be  disturbed.  We  have  examined  all  the  exceptions  to  which  our  atten- 
tion has  been  called  by  the  appellants'  brief,  but  have  found  none  that  would 
ju^fy  a  reversal,  or  that  require  special  discussion.  Judgment  and  order 
affirmed,  with  costs.    All  concur. 


WOODARD  «.  FoSTEa. 

(Supreme  Court,  Oenerol  Tarm,  Fourth  Department.    April,  1809.)   - 

PASOL  EvIDBNCB— COSTBADIOTIIKJ  WbITTBS  INSTKDUBMT. 

Parol  evidence  is  inadmissible  to  show  an  agreement  that  the  grantor  of  land  la 
fee  simple  might  retain  possession  for  life. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Lucinda  Woodard  against  William  J.  Foster  to  recover  possesp 
sion  of  certain  real  property.  From  a  judgment  for  defendant,  entered  in 
Cortland  county,  plaintiff  appeals.    Reversed. 

Argued  before  Hardin,  P.  J.,  and  Martin  and  Merwin.  JJ. 

Jerome  Squires  and  W.  C.  Orombie,  fur  appellant.  George  B.  Jonas  and 
Riley  Champlain,  for  respondent. 

Martin,  J.  An  important,  if  not  the  controlling,  question  In  this  case  is 
whether  the  referee  properly  admitted  parol  evidence  to  show  that  before  and 
at  the  time  of  the  delivery  of  the  deed  from  the  defendant  to  plaintiff's  hus- 
band it  was  agreed  by  the  parties  that  the  defendant  should  retain  the  use  of 
the  premises  during  his  life.  Altiiough  this  question  is  controlled  by  the 
rules  of  evidence,  yet  the  solution  involves  a  substantial  determination  of  the 
controversy  between  the  parties.  The  rule  invoked  by  the  appellant  is  that 
making  parol  evidence  inadmissible  to  contradict  or  vary  the  terms  of  a  writ- 
ten instrument.  The  existence  of  this  rule  cannot  be  disputed,  but  there  are 
exceptions  to  it,  and  it  is  not  always  easy  to  determine  whether  the  evidence 
is  within  the  rule  or  falls  under  some  of  the  exceptions.  In  the  case  before 
us  the  plaintiff's  action  was  to  recover  the  possession  of  certain  real  property 
to  which  she  claimed  title  under  a  deed  from  her  husband,  to  whom  the  de- 
fendant had  conveyed  the  premises  in  fee.  Thedefense  interposed,  and  which 
prevailed,  was  that,  previous  to  and  when  the  deed  was  executed  and  deliv- 
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ered,  as  a  part  consideration  therefor,  it  was  verbally  agreed  between  tba 
grantor  and  grantee  that  the  former  should  have  the  use  of  the  premises  as 
long  as  he  lived,  and  should  pay  the  taxes  thereon  and  keep  tbem  in  repair, 
which  he  did  up  to  the  time  of  the  trial.  The  obvious  result  of  the  evidenoe 
introduced  to  establish  this  claimed  defense,  if  given  effect,  was  to  reduce  the 
title  conveyed  by  the  defendant's  deed,  and  to  carve  out  of  an  al>8olute  title  in 
fee  simple  a  life  estate  in  the  grantor.  Thus  the  question  is  presented  whether 
parol  evidence  was  admissible  for  that  purpose.  That  it  was  inadmissible 
under  the  general  rule  prohibiting  the  admission  of  parol  contemporaneous 
evidence  to  contradict  or  vary  the  terms  of  a  valid  written  instrument  there 
can  be  no  doubt.  It  is,  however,  contended  that  the  evidence  was  admissible 
under  an  exception  to  the  rule  which  permits  parol  evidence  when  the  orig- 
inal contract  is  verbal  and  entire,  and  a  part  only  is  reduced  to  writing.  Tito 
existence  of  this  exception  must  be  recognized,  but  evidence  ia  not  admissible 
under  it  whicii  contradicts  or  varies  the  written  instrument;  to  be  admissible, 
it  must  be  consistent  with  it.  Chapin  v.  Dobaon,  78  N.  Y.  74;  Thomas  v. 
Bcutt,  127  N.  Y.  133, 138,  27  N.  £.  Bep.  961.  Therefore  the  evidence  was 
not  admissible  under  that  exception,  because  it  was  not  consistent  with,  but 
in  contradiction  of,  the  deed.  Tliere  is  no  claim  that  the  deed  was  to  be  given 
full  effect,  and  the  plaintiff's  grantor  to  execute  to  the  derendant  a  valid  lease. 
The  evidence  shows  that  that  was  not  contemplated.  We  are  of  the  opinion 
that  the  evidence  admitted  fell  within  the  condemnation  of  the  general  rule 
excluding  parol  evidence,  when,  in  effect,  it  would  change  or  destroy  the  agree- 
ment  between  the  parties  which  they  had  reduced  to  writing.  This  conclu- 
sion seems  to  be  sustained  by  the  authorities.  Wilson  v.  Deen,  74  N.  Y.  531; 
Eighmie  v.  Taylor,  98  N.  Y.  288;  Snomim  v.  Quion,  101  N.  Y.  458,  4dK,  5 
N.  E.  Rep.  322;  Long  v.  Iron  Co.,  101  N.  Y.  638,  4  N.  E.  Rep.  735:  Corst 
V.  Peek,  102  N.  Y.  518,  7  N.  E.  Rep.  810;  Landers  v.  Cooper,  115  N.  T. 
279,  22  N.  E.  Rep.  212;  Gordon  v.  Niemann,  118  N.  Y.  152.  23  N.  E.  Rep. 
454;  Engelhom  v.  Reitlinger,  122  N.  Y.  76,  25  N.  E.  Rep.  297;  Read  v. 
Bank,  124  N.  Y.  671,  27  N,  E.  Bep.  250;  Thomas  v.  Scutt.  127  N.  Y.  138, 
27  N.  E.  Rep.  961.  The  case  of  Hutchins  v.  HuUshins,  98  N.  Y.  56,  was 
very  similar  to  this  in  many  respects.  In  tliat  case  it  was  held  that  a  reser- 
vation of  a  life  estate  to  the  grantor  could  not  be  proved  by  parol  when  there 
was  a  deed  in  fee.  The  authorities  cited  are,  we  think,  decisive  of  the  ques- 
tion, and  require  that  the  judgment  should  be  reversed.  Judgment  reversed 
on  the  exceptions,  and  a  new  trial  granted,  with  costs  to  abide  the  eveaW 
All  concur. 


In  re  Lexington  Avb. 

In  re  Schreyer. 

(Supreme  Court,  Ootcrat  Term,  First  Deportment.    April  14,  t8B9L) 

UtmiCIPAL  COKPORATIOUB — PDBLIO  IlfPnOVEMES(T8— OPEXINO  AWAHD. 

Where  one  whose  land  bad  been  taken  by  commissioners  in  opening  a  street 
failed  to  file  objections  to  their  award  within  the  time  fixed  by  statute,  and  no  suf- 
ficient excuse  was  given  for  such  failure,  and  the  report  had  been  confirmed,  and 
the  assessments  have  been  made,  the  report  will  not  be  recommitted  for  amendment 
as  to  such  award. 

Appeal  from  special  term,  New  York  county. 

Proceeding  for  the  opening  of  Lexington  avenue  in  the  city  of  Xew  York 
from  97tli  street  to  102d  street.  John  Schreyer  moves  to  set  aside  the  report 
of  the  commissioners  of  estimate  and  assessment,  or  have  it  recommitted  for 
amendment,  so  as  to  include  an  award  for  compensation  for  his  land  taken 
for  such  avenue.  From  an  order  of  the  special  term  denying  his  application 
he  appeals.     Allirmed. 
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For  other  decisioos  in  the  matter  of  opening  Lexing^n  avenue,  see  7  N. 
Y.  Supp.  947.  mem. ;  10  N.  Y .  Supp.  423;  16  N.  "ST.  Supp.  865;  16  N.  Y,  Supp. 
118;  17  N.  Y.  Supp.  870,  872,  878. 

Mr.  Justice  Andrews  delivered  the  following  opinion  at  special  term :  "  All 
the  grounds  upon  which  it  is  claimed  that  t^s  proceeding  is  irregular  and 
void  have  been  presented  tothe  court  in  support  of  various  applications  here, 
tofore  made  herein,  and  have  been  decided  to  be  untenable.  1  concur  in  such 
decisions;  and,  as  the  judges  who  have  passed  upon  such  applications  have 
filed  opinions,  giving  their  reasons  for  Uie  decisions  made  by  them,  I  do  not 
see  that  it  would  subserve  say  useful  purpose  if  I  were  to  repeat  or  add  to 
the  reasons  so  given  in  another  opinion.  So  far  as  those  grounds  are  con- 
cerned, therefore,  this  application  should  t>e  denied.  I  am  also  of  the  opinion 
that  the  application  cannot  be  sustained  upon  the  ground  that  the  commis> 
aioners  failed  to  malce  a  proper  award  to  John  Schreyer,  for  the  following 
reasons:  Pint.  This  proceeding  has  been  pending  for  some  years,  and  no 
sufficient  excuse  is  presented  by  Schreyer  for  his  failure  to  file  objections 
within  the  time  fixed  by  statute.  Secondly.  After  the  expiration  of  such 
time,  Schreyer  applied  to  this  court  for  an  order  requiring  the  commissioners 
to  receive  his  objections,  and  such  application  was  denied,  and  no  appeal  was 
taken  by  him  from  the  order  thereupon  entered.  It  would  be  an  extraordi* 
nary  and  inconsistent  exercise  of  power  if  the  court,  after  refusing  that  ap- 
pllcatioQ,  should  now  vacate  the  order  confinuing  the  report  of  the  commis- 
sioners, and,  at  this  late  day,  require  them  to  receive  and  consider  Schreyer's 
objection.  If  the  decision  upon  such  former  application  was  correct,  it  is  de- 
cisive against  the  present  one;  if  it  was  not  correct,  an  appeal  should  have 
been  taken  from  the  order  entered  thereon.  Thirdly.  I  do  not  think  that  an 
application  of  this  character  can  be  made  on  notice  to  the  corporation  conn* 
sel  only.  The  rights  of  the  property  owners  who  have  been  assessed  for  the 
improvement  have  l>ecome  fixed  by  the  order  of  this  court  confirming  the  re- 
port of  the  commissioners.  If  this  application  should  be  granted,  and  a  large 
award  should  be  made  to  Schreyer,  the  assessments  would  necessarily  have  to 
be  materially  increased.  This  is,  in  effect,  an  ex  parte  application  to  vacate 
a  judgment  whicli  limits  the  liability  of  the  persons  who  have  been  assessed. 
It  is  not  authorized  by  any  statute,  and  I  do  not  see  how  it  can  be  enter- 
tained, unless  all  such  jjersons  have  notice  of  the  application.  FourtlUy, 
One  Houghton,  whose  property  was  similarly  situatetl  to  that  of  the  plaintiff, 
filed  objection  in  time,  was  represented  by  counsel,  submitted  evidence,  and 
received  a  nominal  award  only.  Moreover,  Houghton's  objections  to  such 
nominal  awards  were  urged  upon  the  court  when  the  report  of  the  commis- 
sioners was  presented  for  confirniation,  but  such  objections  were  overruled, 
and  the  report  confirmed.  Of  course,  Schreyer.  if  given  a  further  opportu- 
nity, might  make  a  different,  and  perhaps  a  better,  case  before  the  commis- 
sioners than  Houghton  did;  but  this  application  is  addressed  to  the  sound  dis- 
cretion of  the  court,  and.  when  the  court  is  asked  to  reopen  a  proceeding 
which  has  been  pending  for  six  years,  and  to  thus  further  delay  a  public  im- 
provement, tlie  fact  that  Houghton  has  litigated  the  identical  question  which 
Schreyer  desires  to  litigate,  and,  so  far  at  least,  has  been  defeated.  Is  entitled 
to  some  consideration.  Moreover,  an  appeal  was  taken  from  the  order  con- 
firming the  commissioners'  report,  which  has  not  yet  been  argned.  As  I  un- 
derstand the  matter,  the  attorney  who  represents  Schreyer  in  this  proceeding 
controls  that  app>eal ;  and,  at  all  events,  the  special  term  of  the  court  ought 
not  to  interfere  with  the  order  of  confirmation  until  the  appeal  from  that  or- 
der has  been  beard  and  decided,  so  that  the  judge  holding  special  term  may 
have  the  l^eneflt  of  knowing  what  tlie  views  of  the  general  term  are  upon 
tbe  case  presented  by  Houghton.  Motion  in  all  respects  denied,  with  $10 
ooats." 

Argued  before  Van  Bbvnt,  F.  J.,  and  O'Brien  and  Lawrbnoe,  JJ. 
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J,  A.  Deering.  for  appellant.  Wm.  H.  Clark,  Ck>rp.  CiouDBel,  {Carroll  Berry. 
of  counsel.)  for  tespoudent.  ° 

Yan  Bbumt,  p.  J.  All  the  questions  raised  upon  this  appeal  arising  from 
tlie  denial  of  the  motion  to  se^  Hside  the  report  of  the  commissioners  of  esti- 
mate and  assessment  have  been  considered  in  cases  decided  herewith,  and,  so 
far  as  the  appeal  brings  up  the  question  as  to  the  propriety  of  the  deniiil  of 
the  motion  for  an  order  directing  the  commissioners  to  take  testimony  in  re- 
spect to  the  claim  of  the  appellant  for  compensation  for  his  land  taken  fur 
said  avenue,  we  iconcur  in  the  conclusion  arrived  at  by  the  learned  judge  be- 
low, for  the  ressons  stated  in  his  opinion.  We  think  that  it  is  entirely  clear 
that  the  motion  should  have  been  denied,  both  upon  the  ground  of  laches 
and  upon  the  ground  that  the  court  should  not  disturb  the  rights  which  were 
supposed  to  be  fixed  by  the  order  of  the  court  confirming  the  report  of  the 
commissioners  without  notice  to  all  the  parties  interested.  The  order  should 
be  affirmed,  with  costs.    All  concur. 


DovoLAjB  e.  Yost  et  al. 
(Stfpreme  Court,  General  Term,  Fourth  Department.    April,  1892.) 

L  WUXS— AOTIOM  TO  CONBTBDS— JUBiSSICTION  OF  SUPRBIU  COUBT. 

Teststrlz,  who  bad  been  In  possession  of  land  belonging  to  her  infant  ImbeoUe 
son  by  descent  from  his  deceased  father,  directed  her  executor  to  pay  to  her  son, 
oat  of  her  personal  or  real  estate,  or  both,  as  her  executor  should  eleot,  whatever 
sum,  if  any,  she  might  be  liable  for  on  aoconnt  of  her  oooapation  of  the  land.  She 
appointed  two  persons  to  take  charge  of  her  son,  and  directed  her  executor  to  par 
them  from  her  estate,  real  and  personal,  and  from  the  rents  and  profits  thereof,  such 
sums  as  might  be  necessary  for  the  son's  malntenanoe.  After  the  death  of  the  son 
there  was  a  controversy  between  his  maternal  and  paternal  heirs  as  to  whether  the 
provision  of  his  mother's  will  in  regard  to  renting  her  land  was  valid,  and  as  to 
whether  the  rents  received  by  the  executor  were  real  or  personal  estate.  There 
was  also  a  controversy  as  to  whether  an  annuity  given  by  testatrix  was  a  lien  on  her 
estate.  Held,  that  the  executor  could  maintain  an  action  in  the  supreme  oourt  to 
construe  the  will  and  for  a  settlement  of  his  accounts. 

8.  EXBCUTOBS  iJiD  ADIIIHISTRATOHS— AOOODNTINO — FEES  OV  COOMSBI. 

Where  an  executor,  in  good  faith,  has  employed  counsel  in  litigation  concerning 
the  probate  of  the  will,  and  it  appears  that  such  employment  was  necessary  for  the 
protection  of  the  estate,  the  executor  will  be  allowed  his  counsel's  fees. 
8.  Bams — Patmbnt  bt  Exeoutob. 

On  the  settlement  of  an  executor's  accounts  a  judgment  allowing  counsel's  fees 
necessarily  incurred,  but  not  yet  paid  by  the  executor,  is  not  erroneous,  where  no 
provision  is  made  for  giving  the  executor  credit  for  such  counsel's  fees  until  they 
are  paid.    In  re  Bnlleu,  47  Hun,  477,  distinguished. 
4.  Bamb— Rbs  Judicata. 

A  decree  of  the  surrogate  adjudging  taxable  costs  to  an  executor  in  contested  pro- 
bate proceedings  is  not  an  adjudfcaUon  precluding  him  from  recovering  fees  9f 
counsel. 

Appeal  from  special  term.  Jefferson  county. 

Action  by  John  P.  Douglas,  as  executor  of  the  last  will  and  testament  of 
Harriet  Chase,  deceased,  against  George  £.  Yost  and  Levi  Chase,  as  admin- 
istrators, etc..  of  James  Clmse,  Jr.,  deceased,  and  others,  for  the  construction 
of  the  will,  and  for  a  settlement  of  plaintiff's  accounts  as  executor,  and  for 
direction  as  to  his  duties.  From  an  interlocutory  judgment  entered  upon  the 
decision  of  special  term,. defendants  Yost  and  Levi  Chase  appeal.    Affirmed. 

Argued  before  Hardin,  P.  J.,  and  Mabtcn  and  Mbrwin,  JJ. 

Thompson  c&  Chapman,  for  appellants.  Wataon  M,  Rogers  and  J.  Attoell, 
Jr.,  for  respondent. 

Merwin,  J.  The  appellants  claim  that  the  surrogate's  court  of  Jefferson 
county  possesses  jurisdiction  and  power  to  determine  all  the  questions  arising  in 
this  action,  and  that  no  suflicient  reason  is  shown  for  bringing  an  equity  action 
iu  the  supreme  court.    It  is  nut  alleged  in  the  answer  that  the  plainUi3b  havean 
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adequate  remedy  at  law.  This,  in  some  cases,  has  been  held  to  be  neoessaiy. 
0»trandvr\.  Weber,  114 N.  Y.  1G2,  21  N.  E.  Kep.  112.  The  sapreme  court 
possesses  jurisdiction  concurrent  with  the  surrogate's  court  to  entertain  an 
action  or  proceeding  for  an  accounting  by  executors.  Haddow  t.  Ltindy,  59 
K.  Y.  320;  Cass  t.  Cass,  16  N.  Y.  Supp.  229.  As  a  general  rule,  however, 
circumstances  should  appear  indicating  that  complete  justice  cannot  be  done 
in  the  surrogate's  court.  Sanders  v.  Sautter.  126  N.  Y.  200,  27  N.  £.  Rep. 
263.  It  is  claimed  by  the  respondent  that  such  circumstances  do  appear  here. 
In  June,  1U83,  Harriet  Chase  died,  being  then  the  owner  of  real  and  personal 
property,  and  leaving,  as  her  sole  heir  and  next  of  kin,  lier  son,  James  Chase, 
Jr.,  who  was  then  a  minor  and  an  imbecile.  She  left  a  will,  in  which  she 
directed  her  executor  to  pay  to  her  son,  for  his  benefit,  so  much,  if  any,  as  she 
was  lefpilly  bound  to  pay  on  account  of  her  administration  of  the  estate  of  his 
father,  and  on  account  of  moneys  received  by  her  for  the  use  and  occupation 
of  lands  which  descended  to  the  son  from  his  father,  deducting  so  much  as  whs 
just  and  proper  for  the  maintenance  of  the  .son,  and  excluding  her  right  of 
dower  and  her  distributive  share  in  the  estate  of  her  husband.  She  directed 
that  "the  sums  to  be  paid  by  this  provision  may  be  paid  out  of  my  personal  or 
real  estate,  or  both,  as  my  executor  may  elect."  Then,  after  giving  legacies 
to  the  amount  of  $2,000,  she  gave  to  her  two  sisters  an  annuity  of  $500  each 
during  their  respective  lives,  with  the  provision  that  her  executor  might,  in 
his  discretion,  suspend  such  annual  payment,  or  reduce  the  amount  lo  $300 
annually,  if  he  deemed  it  best  and  proper  for  the  benefit  of  her  estate.  She 
named  two  parties  who  should  have  the  power  to  superintend  the  care  of  the 
person  of  her  son  during  his  life,  with  the  right  to  designate  the  place  yf  his 
residence,  and  the  persons  who  should  have  the  immediate  charge  of  him,  and 
might,  if  they  deemed  it  necessary,  purchnse  a  residence  for  that  purpose:  and 
Bhedirected  her  executor  to  pay  to  them,  from  her  estate,  real  and  personal,  and 
the  rents  and  profits  thereof,  such  sums  as  may  be  reasonably  necessary  for 
the  maintenance  of  the  sou  over  and  above  what  he  may  have  from  his  own  , 
estate,  and  also  such  sums  as  they  may  fairly  expend  for  the  purposes  named, 
as  well  as  a  reasonable  compensation  for  their  own  services.  She  named  the 
plaintiSF  as  the  executor,  and  authorized  and  directed  him  "to  lease  and  rent 
any  and  all  of  my  real  estate  after  my  death  for  such  times  and  on  such  terms 
as  he  may  deem  best."  There  whs  a  codicil,  but  its  contents  do  not  appear. 
On  the  23d  June,  1883,  the  plaintiff  presented  to  the  surrogate's  court  a  pe- 
tition for  the  probate  of  the  will.  Objections  to  the  probate  were  thereafter 
filed  on  behalf  of  the  son,  and  a  contest  was  had  in  the  surrogate's  court. 
Pending  this,  and  on  the  3d  September,  1883,  John  D.  Ellis  was  appointed 
temporary  administrator  of  the  estate  of  Harriet  Chase,  deceased,  and  on  the 
21st  June,  1884,  a  committee  was  appointed  by  the  supreme  court  of  the  per- 
son and  estate  of  the  son.  On  the  28tli  November,  1884,  a  decree  was  made 
by  the  surrogate  refusing  probate  to  both  said  will  and  codicil;  and  in  connec- 
tion with  this  the  surrogate  passed  upon  and  allowed  the  plaintiff  the  full  bill 
of  costs  and  disbursements  provided  by  statute,  being  the  sum  of  $904.72,  of 
which  $420  were  costs,  and  $484.72  were  disbur.sements,  and  the  same  were 
accepted  by  the  plaintiff.  Thereafter  the  plaintiff  appealed  to  the  general  term, 
and  in  July,  1886,  a  decision  was  rendered  (41  Hun,  203)  reversing  the  de- 
cree, and  directing  a  new  trial  before  a  jury.  A  new  trial  was  had,  which 
resulted  in  a  verdict  sustaining  the  will,  and  rejecting  the  codicil.  In  pursu- 
ance of  this  verdict,  and  on  the  Sd  February,  1887,  a  decree  was  entered 
in  the  surrogate's  court  admitting  the  will  to  probate,  and  granting  letters 
testamentary  to  plaintiff,  who  thereupon  qualified  and  entered  upon  the  dis- 
cbarge of  his  duties.  In  this  decree  there  was  adjudged  to  the  plnintifl.  for 
eoBts  and  disbursements  accruing  and  incurred  by  plaintiff,  as  proponent  of 
said  will  and  codicil,  subsequent  to  the  prior  decree,  the  sum  of  $1,435.70,  of 
which  $285  were  coats  and  $1,150.70  were  disbursements.    These  sums  were 
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paid  to  the  plaintiff  or  his  counsel.  After  plaintiff's  qualification  as  execu- 
tor, Ellis,  the  temporary  administrHtor,  rendered  au  account  of  bis  proceed- 
ings. Over  tliis  ttiere  was  a  contest,  and  the  same  was  finally  settled  by  de- 
cree of  the  surrogate's  court  on  March  31, 1888.  On  the  10th  April,  1888,  the 
plaintiff  received  from  Ellis  the  personal  estate,  amounting  to  $22,748.86. 
Ellis  also  surrendered  to  the  plaintiff  the  real  estate  of  the  testatrix,  consist- 
ing of  three  farms,  and  the  plaintiff  has  since  then  received  the  rents  and 
profits.  On  the  22d  December,  1890,  James  Chase,  Jr.,  died,  and  the  appel- 
lants, Yost  and  Cbase,  were  on  the  29th  December,  1890,  appointed  adminis- 
trators of  his  estate.  In  September,  1884,  Fred  Waddingliam  was  appointed 
by  the  surrogate  of  Jefferson  county,  administrator  de  bonis  non  of  the  estate 
of  James  Cbase,  St.,  in  place  and  slead  of  Harriet  Chase,  deceased.  In  De- 
cember, 1888,  plaintiff  had  a  settlement  with  such  administrator  concerning 
the  indebtedness  of  Harriet  Chase  to  that  estate  by  reason  of  her  administra- 
tion thereof,  in  which  settlement  it  was  found  that  97,927.04  was  the  amount 
of  such  indebtedness,  and  this  was  duly  approved  by  the  surrogate's  court,  and 
the  plaintiff  authorized  by  that  court  to  pay  the  same  to  such  administrator. 
About  the  same  time  there  was  a  settlement  between  plaintiff  and  Wadding- 
ham,  as  committee  of  the  estate  of  James  Chase,  Jr.,  by  which  it  was  found 
that  the  indebtedness  from  Harriet  Chase  to  her  son  at  the  time  of  her  death, 
by  reason  of  her  use  and  occupation  of  the  real  estate  of  her  son,  was  the  sum 
of  $2,179.59.  This  settlement  was  affirmed  by  Ijoth  the  supreme  court  and 
the  surrogate's  court,  and  the  plaintiff  authorized  to  pay  the  same  to  the  said 
committee.     Of  the  sums  so  found  due  there  is  fttlll  unpaid  about  $1,000. 

It. was  found  by  the  special  term,  upon  sufficient  evidence,  that  the  defend- 
ant Yost,  administrator,  etc.,  and  some  of  the  paternal  heirs  of  James  Chase, 
Jr.,  claimed  that  the  settlement  and  adjustment  of  the  indebtedness  of  Har- 
riet Chase  with  said  Waddingham  was  illegal  and  void,  for  want  of  notice  of 
the  same  to  the  paternal  heirs,  and  that  such  settlement  would  not  be  acqui- 
fsced  in,  nor  bindiuit  upon  them.  It  was  also  found  that  upon  the  trial  it  was 
claimed  by  some  of  the  maternal  heirs  of  James  Chase,  Jr.,  that  the  provi- 
sions of  the  will  authorizing  the  renting  of  the  real  estate  by  the  executor  were 
void,  and  that  the  rents  received  by  him  were  real  estate,  and  should  be  paid 
to  the  maternal  heirs,  to  the  exclusion  of  the  administrators  of  the  estatie  of 
James  Chase,  Jr.,  and  his  paternal  heirs;  and  that  it  was  the  duty  of  Wad- 
dingham, upon  his  appointment  as  committee,  to  have  taken  possession  of  the 
real  estate  of  the  testatrix,  and  received  the  rents  and  profits  down  to  the  time 
of  the  death  of  said  James ;  that  it  was  claimed  by  the  adrainisti-ators  of  James 
Ohase,  Jr.,  that  the  rents  and  profits  received  by  plaintiff  were  personal  estate, 
and  that  they  were  entitled  to  receive  the  same  as  such;  that  Waddingham 
claimed  he  had  no  right  to  take  possession  of  such  real  estate,  or  receive  the 
rents  and  profits.  The  appellant's  counsel  claims  that  there  is  no  proof  to  sus- 
tain these  findings.  No  exception  Is  taken  to  them.  The  answers  of  the  de- 
fendants, the  maternal  heirs,  and  of  Waddingham  are  not  printed  in  the  ap- 
peal book.  The  complaint  is  broad  enough  to  cover  all  these  questions.  It  is 
quite  apparent  from  the  pleadings  that  are  printed,  and  from  the  requests  of 
the  appellants,  that  a  question  was  made  as  to  the  validity  or  extent  of  the 
power  of  the  plaintiff  over  the  real  estate.  There  was  also  apparently  a  ques- 
tion whether  the  surviving  annuitant  had  directly  a  lien  on  the  real  estate,  or 
indirectly  a  lien,  through  the  exercise  by  the  plaintiff  of  the  election  given 
him,  in  the  first  clause  of  the  will,  whereby  the  debts  there  referred  to  would 
be  payable  from  the  real  estate,  thereby  increasing  the  amount  of  the  personal 
estate  applicable  to  the  payment  of  the  annuity. 

It  further  appears  that  the  plaintiff,  in  the  litigation  concerning  the  pro- 
bate of  the  will,  employed  counsel,  whose  services  were  reasonably  wortb  sev- 
eral thousand  dollars  over  and  above  the  sums  awarded  as  costs  in  the  decrees 
■of  the  surrogate's  court.    It  is  found  upon  sufficient  evidence  that  such  em- 
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ployment  by  the  executor  was  necesaarj,  and  was  made  in  ^-ood  faith,  and  for 
the  benefit  and  protection  of  the  estate.  There  is  no  dispute  in  the  evidence 
as  to  the  valne  of  the  services.  After  such  services  were  rendered,  and  the 
will  admitted  to  probate,  and  letters  testamentary  issued  to  plaintiff,  the  sur- 
rogate  informed  the  plaintiff  that  counsel  fees  on  account  of  said  probate 
procpedings  could  not  be  lawfully  paid  by  him  on  account  of  said  estate,  and 
that  no  allowance  could  be  made  on  the  settlement  of  plaintiff's  accounts  as 
execntor  for  payment  of  such  services,  whatever  their  value,  unless  it  should 
be  first  determined  by  the  supreme  court  that  the  same  are  authorized  bylaw, 
and  can  be  allowed  to  an  executor  on  his  final  accounting.  Having  in  view 
the  character  of  the  will  in  question,  the  proceedings  by  plaintiff  thereunder 
in  the  administration  of  the  estate,  and  the  diverse  interests  likely  to  exist, 
as  well  as  claims  made,  and  the  situation  of  the  plaintiff  himself  as  to  ex- 
penses incurred  by  him  in  the  line  of  bis  duty  aa  executor,  we  are  inclined  to 
the  opinion  that  sufficient  reason  is  presented  for  bringing  the  action  in  the 
supreme  court. 

The  maternal  heirs  of  James  Chase,  Jr.,  the  committee,  Waddinghara,  and 
the  attorneys  who  claim  counsel  fees,  were  all  parties  defendant  in  the  ac- 
tion, and  seem  to  have  answered  in  the  case.  None  of  those  parties,  how- 
ever, are  made  parties  upon  this  appeal.  The  main  question  raised  by  the 
appellants  here  upon  the  merits  relates  to  the  counsel  fees,  and  we  may  as 
well  come  directly  to  that  subject.  In  doing  so,  we  assume  that  the  appel- 
lants can  raise  the  question  whether  the  plaintiff  has  a  right  to  be  reimbursed 
for  tlie  expenses  of  counsel,  although  such  counsel  have  not  been  brought  in 
upon  this  appeal.  If  the  plaintiff  deemed  it  important  that  tliey  should  be 
parties  here,  it  was  probably  his  duty  to  have  moved  for  an  order  requiring 
the  appellants  to  bring  them  in,  and  in  that  way  perfect  their  appeal.  Tiiis 
was  the  practice  followed  by  this  court  in  Huhhell  v.  Iron  Works,  decided 
by  this  court  in  April,  1890,  and  affirmed  by  the  court  of  appeals  in  121  N. 
Y.  716,  24  N.  E.  Bep.  1101.  The  special  torm,  after  finding  the  amounts  due 
the  respective  counsel  as  the  fair  and  reasonable  value  of  their  services,  and 
that  the  employment  of  such  counsel  by  the  executor  was  necessary  and  in 
good  faith,  and  for  the  benefit  and  protection  of  the  estate,  decided,  as  mat- 
ter of  law,  that  it  was  the  duty  of  plaintiff  to  pay  the  respective  counsel  the 
sums  found,  as  a  part  of  the  expenses  of  administration,  and  to  charge  the 
same  against  the  estate.  An  accounting  was  directed  before  a  referee,  in 
which  the  executor  would  be  credited  with  payments  so  made.  It  is  sug- 
gested by  the  appellants  that  the  court  had  no  right  to  pass  upon  tlie  propri- 
ety of  such  payments  l)efore  they  were  actually  made  by  the  executor.  The 
appellants  had  full  opportunity  to  be  heard,  both  as  to  the  right  and  the 
amount,  and  it  is  difficult  to  see  how  the  rights  of  the  appellants  have  been 
injured  or  impaired  by  the  determination  of  the  question  before  actaal  pay- 
ment. The  judgment  does  not  provide  for  any  credit  to  the  executor  for  such 
charges  before  actual  payment,  and  in  that  respect  is  not  within  the  rnle 
laid  down  in  Re  Bailey,  47  Hun,  477,  and  kindred  cases.  As  said  by  FiNcn, 
J.,  in  an  analogous  case,  (In  re  Attorney  General  v.  Insurance  Co.,  91  K.  Y. 
-61,)  they  are  none  the  less  the  necessary  expenses  of  bis  trust  because  fixed 
in  advance  of  actual  payment.  In  Oilman  v.  GUman,  6  Thomp.  &  C.  211, 
afiirmed  in  63  N.  Y.  41,  counsel  fees  seemed  to  have  been  allowed  before 
payment. 

We  then  come  to  the  question  whether  the  plaintiff  Is  entitled  to  be  indem- 
nified from  the  estate  for  expenses  necessarily  and  in  good  faith  incurred  in 
obtaining  the  probate  of  the  will.  The  claim  of  the  apftellants  is  that  the 
plaintiff  can  obtain  for  such  expanses  nothing  beyond  the  costs  awarded  to 
him  in  the  decrees  of  the  surrogate's  court  made  in  November,  1884,  upon  re- 
fusing probate  of  the  will,  and  in  Pebruary,  1887,  upon  admitting  the  will  to 
4>robate.  The  costs  allowed  in  those  decrees  were  those  permitted  by  sec- 
V.lSN.Y.fl.no.lO— 58 
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tions  2558-2561,  Code,  and  may  properly  be  called  the  "taxable  costs"  of  the 
proceedings,  and  were  apparently  paid  by  the  temporary  administrator  while 
the  estate  was  in  his  hands.  Tbey  are  not,  as  between  the  attorney  and  the 
client,  the  measure  of  the  value  of  the  services  of  the  attorney.  Gallup  v. 
PertM,  10  Hun,  525.  Tbe  statute— 4  B«v.  St.  (8tli  £d.)  p.  2564.  §  58— with 
reference  to  the  settlement  of  accounts  of  executors  provides  tliat  "in  all  cases 
such  allowauce  shall  be  made  for  their  actual  and  necessary  expenses  as  shall 
appear  just  and  reasonable."  This  would  include  expenses  of  the  character 
stilted,  incurred  in  the  employment  of  legal  counsel  on  the  application  for 
probate.  Bedf.  Sur.  (2d  £d.)  p.  458;  1  Williams,  Ex'is,  (6th  Amer.  £d.)  p. 
442,  note  y;  Young  v.  Young,  8  Gill,  285.  It  was  the  right  of  the  executor, 
and  oi'dinarUy  his  duty,  to  present  the  will  for  probate.  1  Williams.  Ex'rs, 
355.  So  that  his  reasonable  expenses  in  that  regard  would  be  incurred  in 
the  discharge  of  the  duties  of  his  trust.  His  right  would  be  deemed  as  ac- 
cruing at  the  date  of  the  death.    1  WiUiamsi,  Ex'rs.  696. 

It  has  been  held  by  the  court  of  appeals  that  the  supreme  court  has  power 
to  make  allowances  to  trustees,  and  Others  acting  in  a  fiduciary  capacity,  for 
all  expenses  necessarily  incurred'  ia  the  faithful  performance  of  their  duties, 
including  counsel  fees,  and  that  the  power  to  do  this  is  independent  of  the 
statutory  provisions  relating  to  costs.  Wetmore  v.  Parker,  52  N.  Y.  466.  re- 
ferring to  Douming  v.  Marshall,  87  N.  Y.  880.  This  is  applicable  to  exec- 
utors, and  the  existence  of  the  principle  seems  to  be  conceded  in  iis  HolcUn, 
126  N.  Y.  598.  27  N.  £.  Rep.  1068.  See,  also.  Woodruff  t.  BaUroad  Co., 
(N.  Y.  App.)  29  N.  £.  Sep.  251.  There  is  nothing  in  tbe  provisions  of  tbe 
Code  as  to  ttie  costs  in  probate  eases  that  interferes  with  this  principle. 
There  is  no  good  reason  presented  for  inferring  an  intent  to  so  interfere. 
Did  not  such  a  rule  exiat,  there  would  be  many  cases  where  the  wills  of  tes- 
tators; as  well  as  their  estates,  could  not  be  fairly  protected  without  great 
personal  loss  to  the  executors.  A  testator,  in  naming  an  executor,  gives  him 
an  implied  authority  HUd  direction  to  do  all  he  reasonably  can  to  prove  and 
carry  out  tbe  will,  and  this  carries  with  it  the  right  to  charge  the  estate  with 
the  reasonable  expense.  We  see  no  good  reason  in  the  present  case  why  the 
plaintiff  should  not  be  indemnified.  It  is  not  necessary  here  to  consider  the 
effect  of  tlie  provisions  of  section  2562  of  the  Code,  as  that  does  not  refer  to 
counsel  fees  in  a  case  like  the  present.  But  it  is  said  thai  the  surrogate's 
court  in  its  decrees  as  to  costs  adjudicated  that  the  costs  then  allowed  were 
all  that  the  plaintiff  was  entitled  to  receive  for  expenses  of  counsel  in  those 
proceedings.  There  was  no  adjudication  in  terms  to  that  effect,  nor  is  tliat 
the  fair  inference  from  those  decrees.  Tbe  taxable  costs  were  allowed.  Tbe 
question  of  what  the  plaintiff  bad  incurred  for  counsel  fees  or  should  l>e  al- 
lowed was  not  then  before  the  court.  The  parties  were  not  there  who  had  a 
right  to  be  heard  on  the  question.  In  Dnglish  v.  Marvin,  128  N.  Y.  880, 
28  N.  £.  Rep.  684,  it  is  said  that  a  party  relying  upon  a  form^  adjudication 
ai  a  bar  must  show  that  the  point  involved  was  decided  in  the  former  suit 
We  fail  Co  find  here  any  former  adjudication  that  affects  the  question.  No 
other  questions  are  presented  that  call  for  particular  consideration.  No  fault 
is  found  with  tbe  form  of  the  decree.  It  follows  that  the  judgment  sbonld 
be  affirmed.    Judgment  afllrmcd.  with  costs.    All  concur. 


MowRT  «.  Agbicvltubai.  Ids.  Co.  H  al. 

(Suvreme  Court,  General  Term,  Fawth  Department,    April,  laHS.) 

iHstmiircE — Afpuoatiok— HisnentESBNTATioHS  of  Aaamr. 

An  agent  of  defendant  insnranoe  company,  lUtter  being  Informed  by  plaintiff, 
who  applied  to  him  for  inaumnce,  that  the  premises  were  mortgaged,  ailed  np  wi 
application,  and  in  answer  to  the  question,  "How  much  is  the  real  estate  Incum- 
bered!" wrote,  "None.  "  The  application  was  sent  to  defendant  unsigned.  Held, 
that  such  misstatement  was  made,  not  by  plaintiC,  bat  by  defendant's  aseat;  aod 
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It  did  not  affect  the  validity  of  the  poUcj  nnder  a  provision  therein  that  It  shoald 
be  void  if  the  property  was  anbjeot  to  a  mortgag«,  anless  that  fact  was  stated  in 
the  application,  and  that  no  statement  made  "  by  the  assured"  to  any  agent  of  de- 
fendant "shall  be  deemed  to  be  made  to  this  company,  anless  reduced  to  writing, 
and  incorporated  in  the  application. " 
>.  Sair  — Co^'DITION8  OF  FoLior— Incchbbancxb. 

Where  premises  are  insured  subject  to  a  mortgage,  the  giving  of  a  second  mort- 
gage merely  to  secure  the  amount  found  due  nnder  the  first  mortgage  does  not  in- 
crease the  incumbrance,  and  therefore  does  not  afleot  the  policy,  which  provide* 
that  it  shall  be  void  if  the  insured  premises  are  mortgaged  without  the  consent  of 
the  company. 

Appeal  from  Judgment  on  report  of  referee. 

Action  bj  Ephraim  D.  Mowry  against  the  Agricultural  Insurance  Com- 
panj,  impleaded,  to  recover  the  amount  of  a  policy  of  fire  insurance  and  in- 
terest, A  judgment  in  favor  of  plaintiff  was  entered  in  Oswego  county,  and 
defendant  insurance  company  appeals.    Affirmed. 

On  and  prior  to  the  14th  day  of  March,  1879,  the  plaintiff  was  the  owner 
'  of  certiiin  premises  situated  in  the  town  of  Richland,  Oswego  county,  N.  Y. 
On  that  day  be  duly  executed,  acknowledged,  and  delivered  to  Robert  L.  In- 
gersoll  a  mortgage  thereon,  the  consideration  named  therein  being  the  sum 
of  $400.  The  condition  of  said  mortgage  was  as  follows:  "This  grant  is  in- 
tended as  secusity  for  the  payment  of  any  and  all  indebtedness  or  liabilitiea 
of  every  nature,  kind,  or  description  which  the  said  Ephraim  D.  Mowry  has 
become  liable  to  pay  or  may  hereafter  become  liable  to  pay  or  be  owing  to 
said  Kobert  L.  Ingersoll."  The  mortgage  also  contained  a  provision  that  the 
mortgagor  should  keep  the  building  erected  or  to  be  erected  upon  the  lands 
insured  against  loss  or  damage  by  tire.  Ttils  mortgage  was  recorded  on  the 
20tb  of  March,  and  was  intended  as  a  co.iiinuing  obligation  and  security  as 
between  the  parties  thereto.  On  the  11th  of  July,  1883,  the  plaintiff  was 
erecting  a  dwelling  house  on  the  premises,  which  was  substantially  inclosed, 
when  one  Stowell,  who  was  the  dnly  commissioned  and  authorized  agent  of 
the  appellant,  having  power  to  receive  proposals  for  insurance  on  farm  build- 
ings and  residences,  to  collect  premiums,  consent  to  assignment  of  policies, 
and  attend  to  the  business  of  his  agency  in  accordance  with  the  rules  and 
regulations  of  the  company,  with  such  instructions  as  might  be  given  by  its 
officers,  carae  to  the  premises  of  tlie  plaintiff,  and  solicited  the  insurance  upon 
the  building  being  erected  thereon.  At  that  time  the  plaintiff,  in  answer  to 
the  question  propounded  to  him  '<fty  the  defendant's  agent,  "How  much  is  the 
real  estate  incumbered?"  replied,  in  substance,  that  there  was  at  that  time  a 
mortgage  on  the  premises  to  one  Dilts  for  $200,  and  also  a  mortgage  to  one 
Robert  L.  Ingersoll  to  secure  a  running  account  and  advances,  the  amount  of 
which  WHS  unknown  at  that  tinfe,  and  could  not  be  ascertained  until  the 
plaintiff  should  have  a  settlement  with  Ingersoll.  When  said  application 
was  made  the  plaintiff  fairly  informed  the  defendant's  agent  of  the  existence 
of  the  mortgage  which  he  had  given  to  Ingersoll,  and  that  it  was  intended 
as  a  continuing  security  for  such  past  and  future  indebtedness  as  then  existed 
or  should  be  subsequently  created.  No  written  application  was  made  or 
signed  by  the  plaintiff;  but  afterwards,  and  not  in  the  presence  of  the  plain- 
tiff, or  with  his  knowledge,  Stowell  made  out  a  written  application  for  insur- 
ance in  favor  of  the  plaintiff  to  the  amount  of  $1,000  on  his  unfinished  build- 
ing, and  sent  the  same  to  the  defendant.  It  was  in  the  handwriting  of  the 
company's  agent,  but  not  signed  either  by  the  plaintiff  or  by  such  agent,  nor 
did  it  purport  to  be  signed  liy  either.  This  application  was  forwarded  to  the 
defendant's  home  office  by  its  agent,  Stowell,  and  is  the  application  referred 
to  in  the  policy.  In  the  application  the  answer  to  the  question,  "How  much 
is  the  real  estate  incumbered?"  was  Incorrectly  stated,  and  answered  as 
"None."  After  the  defendant  had  received  this  application,  and  on  the  lltb 
of  July,  1888.  it  issued  the  policy  in  suit,  whereby,  in  consideration  of  88.50 
premium,  it  insured  the  plaintiff  in  the  sum  of  $1,000  on  bis  dwelling  bous« 
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for  the  term  of  three  years  from  the  lltb  of  July,  1883.  The  premium  was 
paid  by  Stowell,  and  by  him  delivered  to  the  insurance  company,  and  the 
policy  was  subsequently  delivered  to  the  plaintiff  by  the  company  with  the 
name  of  Stowell  as  its  agent  at  Pulaski,  N.  Y,,  indorsed  thereon  by  it. 

Among  others,  the  policy  contained  the  following  provisions:  "This  policy 
of  insurance  is  based  upon  the  written  application  on  file  in  the  company's 
office,  purporting  to  be  signed  by  the  applicant,  or  by  his  authority,  and  all 
statements  contained  therein  are  warranties  on  the  part  of  the  assured. 

*  *  *  If  the  property,  whether  real  or  personal,  or  any  part  thereof,  shall 
be  incumbered  by  mortgage,  judgment,  or  otherwise,  it  must  be  so  repre- 
sented to  the  company  in  the  application,  or  indorsed  in  writing  upon  this 
policy;  otherwise  this  entire   policy  and  every  part  thereof  shall  be  void. 

*  *  *  If  the  property,  either  real  or  personal,  or  any  part  thereof,  shall 
become  incumbered  by  mortgage,  judgment,  or  otherwise,  •  *  *  then, 
and  in  every  such  case,  and  in  either  of  such  events,  this  entire  policy,  and 
every  part  thereof,  shall  be  null  and  void,  unless  the  written  consent  of  the 
company  at  the  home  office  is  obtained.  *  *  *  No  agent  is  permitted  to 
give  the  consent  of  the  company  in  any  other  case  required  by  the  provisions 
of  this  policy,  or  to  waive  any  stipulation  or  condition  contained  therein,  but 
in  all  cases  where  the  consent  of  the  company  is  required  by  t|iis  policy,  other 
than  consent  to  the  assignment  of  the  policy,  such  consent  must  be  obtained 
in  writing,  and  at  the  home  office;  and  no  statement  made  or  information 
given  by  the  assured  prior  to  the  issuing  of  this  policy  to  any  agent  or  solic- 
itor of  this  company  shall  be  deemed  to  be  made  to  this  company  unless  the 
same  is  reduced  to  writing  and  incorporated  in  the  application  hereinbefore 
mentioned,  or  indorsed  upon  this  policy.  *  *  *  It  is  a  part  of  this  con- 
tract that  any  person  other  than  the  assured  who  may  have  secured  this  in- 
surance to  he  tiaken  by  this  company  shall  be  deemed  to  be  the  agent  of  the 
assured,'  and  not  of  this  company,  under  any  circumstances  whatever,  or  in 
any  statement  or  transaclion  relating  to  this  insurance.  •  *  *  This  pol- 
icy is  not  assignable  without  the  written  consent  of  the  company  or  its  agent 
indorsed  thereon  or  annexed  thereto,  and  any  assignment  without  such  con- 
sent will  render  the  policy  null  and  void."  Subsequent  to  the  issuing  of  the 
policy,  and  before  the  loss  under  it.  Stowell,  as  agent  of  the  defendant,  at  the 
request  of  the  plaintiff  increased  the  amount  of  insurance  on  said  building 
and  other  property,  and  issued  and  delivered  to  the  plaintiff  an  instrument 
partly  written  and  partly  printed,  which  was  as  follows: 

"Secretary  Agricultural  Insurance  Company,  Water toum.  If.  T. 

"(This  blank  is  never  to  be  given  to  the  insured.) 

"Please  consent  to  the  following  entry  in  policy  No.  952:  Agency  at  Pulaski, 
N.  Y.;  name,  £.  D.  Mowry;  date  of  policy,  July  lltb,  1883;  date  of  entry, 
January  23d,  1884.  There  is  added  to  this  policy  9300  on  dwelling  house; 
$400  on  furniture,  provisions,  and  family  wearing  apparel,  printed  books, 
pictures,  and  silver  and  plated  ware,  and  sewing  machine  therein;  $100  on 
organ;  B.  No.  1,  $300;  produce,  $100;  wagons,  carriages,  harnesses,  cutters, 
robes,  therein,  $200.  N.  S.  Stowell,  Agent. 

"Extra  premium,  $9.92." 

The  extra  premium  of  $9.92  was  paid  to  the  agent,  Stowell,  by  the  plain- 
tiff, and  by  Stowell  transmitted  to  the  defendant.  The  foregoing  instrument 
was  the  only  evidence  the  plaintiff  ever  had  of  such  increas^  insurance.  It 
was  issued  to  the  plaintiff  by  Stowell  with  the  knowledge  and  consent  of  the 
defendant,  and  for  the  purpose  of  inr'reasing  the  amount  of  such  insurance. 
It  was  in  the  handwriting  and  signed  by  Stowell  as  such  agent.  Stowell  sub- 
sequently, and  after  the  fire,  assumed  to  cancel  a  portion  of  said  increased  in- 
surance by  drawing  a  pen  or  pencil  through  the  following  words  and  figures 
contained  in  the  paper  evidencing  such  increased  insurance:  "B.  No.  1,  $300; 
produce,  $100;  wagons,  carriages,  harnesses,  cutters,  robes,  therein,  $200." 
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On  or  about  the  2lBt  day  of  August,  1884,  the  plaintiff  had  an  accounting 
and  settlement  with  said  Ingersoil  for  the  mHtters  of  deal  included  in  and  in- 
tended to  be  secured  by  said  mortgage,  which  included  transactions  between 
the  parties  occurring  after  as  well  us  before  its  execution  and  delivery. 
Upon  such  accounting  there  was  found  to  be  due  Ingersoil  the  sum  of  $570. 
The  plaintiff  tliereupon,  and  on  the  21st  of  August,  1884,  executed  and  de- 
livered to  Ingersoil  his  bond  In  the  penal  sum  of  91,140,  conditioned  to  pay 
the  sum  of  ;|570  in  the  manner  therein  mentioned,  and  he  and  his  then  wife, 
Polly  S.  Mowry,  executed  and  delivered  to  Ingersoil  a  mortgage  upon  the 
same  premises  described  in  the  mortgage  formerly  given,  conditioned  for  the 
payment  of  the  sum  of  C570,  as  follows:  "Five  hundred  and  seventy  dol- 
lars  to  be  paid  on  the  first  day  of  December  next,  with  interest,  or  at  least 
three  hundred  dollars  of  it  and  Interest,  and  the  balance  in  one  year  from  the 
date  hereof."  This  mortgage  was  recorded  in  the  clerk's  office  of  Oflwego 
county  on  the  26tb  of  August,  1884.  Both  the  bond  aud  mortgage  contained 
the  usual  insurance  clause,  and  were  at  the  time  of  the  trial  wholly  unpaid. 
Intermediate  the  execution  and  delivery  of  the  mortgage  flrst  mentioned  and 
the  execution  and  delivery  of  the  bond  and  second  mortgage,  Helen  H. 
Mowry,  the  plaintiff's  wife,  who  joined  in  the  flrst  mortgage,  died,  and  plain- 
tiff intermarried  with  Polly  S.  Mowry.  The  appellant  bad  no  notice  of  the 
execution  and  delivery  of  the  bond  and  mortgage  last  given,  and  gave  no 
consent  thereto,  as  provided  in  its  policy.  The  plaintiff  gave  no  notice  thereof 
to  the  appellant,  but  did  notify  the  agent,  Stowell,  that  he  intended  to  give 
a  mortgage  on  the  premises  to  Ingersoil,  and  desired  him  to  notify  the  com- 
pany when  the  mortgage  was  placed  thereon,  and  obtain  its  consent  tliereto. 
Tlie  agent  directed  the  plaintiff  to  bring  or  send  him  the  policy,  so  that  be 
might  send  it  to  the  company,  to  have  the  necessary  consent  indorsed,  but 
the  plaintiff  neglected  to  send  it,  and  no  consent,  written  or  otiierwise,  was 
ever  given  or  indorsed  upon  the  policy.  On  or  about  the  21st  of  August, 
1884,  the  appellant,  through  its  agent,  Stowell,  by  an  instrument  in  writing 
dated  on  that  day,  and  signed  by  him,  consented  to  the  820U  mortgage,  witli 
loss,  if  any,  payable  to  Frank  Dilts  as  his  interest  might  appear.  On  the  18Ui 
of  October,  1884,  a  Are  occurred  by  which  the  property  insured  was  substan- 
tially destroyed,  without  fault  on  the  part  of  tlie  plaintiff.  The  value  of  tlie 
dwelling  house  was  the  sum  of  92,000,  and  the  personal  property  so  destroyed 
the  sum  of  -9773.25.  Due  notice  of  loss  and  proofs  thereof  were  furnished  tu 
the  defendant  by  the  plaintiff,  which  were  satisfactory.  No  question  was 
made  as  to  the  sufficiency  of  the  plaintiff's  notice  or  proofs  of  loss. 

The  foregoing  facts  were  found  by  the  referee,  who  held  as  matters  of  law: 
That  the  plaintiff  was  not  bound  by  the  errors,  omissions,  or  misstatements 
contained  in  the  unsigned  application  forwarded  to  the  appellant  by  its  agent; 
that  in  all  that  was  done  by  Stowell  in  relation  to  said  policy  was  as  the  agent 
of  the  appellant,  and  not  for  the  plaintiff,  and  that  any  provisions  in  the  policy 
to  the  contrary  were  waived;  that  the  plaintiff  was  not  bound  by  any  of  tiie 
stipulations  or  agreements  contained  in  such  application,  but  that  tlie  policy 
was  based  upon  the  oral  application  by  plaintiff  to  the  agent,  wbicli  contained 
ample  notice  of  the  existence  of  the  first  mortgage,  and  that  the  company  had 
by  issuing  the  policy  in  fact  consented  to  and  waived  the  written  indorsement 
thereof  upon  the  policy ;  that  the  defendant  was  legally  bound  by  the  oral  ap- 
plication and  the  statements  then  made,  and  the  policy  issued  thereon  was 
valid;  that  the  knowledge  uf  the  agent  Wiis  imputable  tu  the  company,  and  it 
was  bound  thereby;  that  tlie  company,  having  such  knowledge  of  the  state- 
ments made  by  tlie  plaintiff  on  application  for  such  policy,  was  estopped  after 
the  fire  from  setting  up  the  existence  of  either  the  first  or  second  mortgage  as 
forfeiture  of  the  pohcy  to  avoid  payment  of  the  plaintiff's  loss;  that  the  murt- 
sage  first  mentioned  was  given  as  a  continuing  security  for  the  paynientuf  all 
Uabilities  and  debts  then  existing  or  which  might  arue  between  the  parties,  and 
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the  second  mortgage  was  given  after  a  settlement  between  the  parties  of  theit 
accounts  which  weru  secured  to  be  paid  by  the  flrst;  that  the  giving  of  th« 
second  mortgage  superseded  the  first,  and  was  a  continuation  thereof,  given 
to  secure  the  same  indebtedness,  and  that  in  contemplation  of  law  the  flrst 
and  second  mortgages  were  identical ;  that  the  second  mortgage  did  not  fur. 
ther  incumber  or  create  any  new  lien  or  incttmbranoe  on  the  property  in- 
sured after  the  issuing  of  the  policy;  that  the  plaintiH  was  entitled  to  recover 
the  amount  of  the  policy  and  interest.  The  leferee  directed  Judgment  against 
the  appellant  for  the  amount  insured  by  its  policy. 

Argued  before  Mabtin  and  Mebwim,  JJ. 

A..  H.  Sawyer,  for  appellant    N.  B.  Umith,  for  respondent. 

Mabtin,  J.  The  facts  as  found  by  the  referee  were  fully  sustained  by 
the  evidence,  and  the  only  question  presented  is  whether  his  conclusions  of 
law  were  justified  by  the  facts  as  found.  As  the  case  now  stands,  and  as  it 
was  presented  on  the  trial,  the  only- real  controversy  between  the  parties  is 
whether  the  policy  in  suit  was  void  because  of  the  existence  of  the  mortgages 
given  by  the  plaintiff  to  Bobert  L.  IngersolL  That  the  plaintiff  had,  before 
the  policy  was  issued,  executed  and  delivered  to  Ingersoll  a  mortgage  as  se- 
curity for  future  as  well  as  present  indebtedness,  was  clearly  shown  by  the 
mortgage,  which  was  record^l,  and  was  undisputed.  That  such  a  mortgage 
stands  as  security  for  the  liabilities  of  the  mortgagor,  whether  existing  when 
it  was  given  or  created  subsequently,  seems  to  be  well  settled;  and  where  a 
mortgage  is  given  as  security  for  future  advances,  and  it  is  so  stated  therein, 
the  sum  named  as  the  consideration  is  of  no  importance.  RobiMon  v.  WU" 
liama,  22  N.  Y.  380;  Miller  v.  Looktoood,  32  IS,.  Y.  293;  Broion  v.  Ki^er. 
71  N.  Y.  610.  Therefore,  wlien  the  policy  in  suit  was  issued,  Ingersoll  had 
a  mortgage  that  was  a  valid  incumbrance  upon  the  property  insured,  not  only 
for  any  indebtedness  that  then  existed,  but  for  such  future  indebtedness  to 
Ingersoll  as  might  thereafter  be  incurred  by  the  plaintiff.  The  appellant's 
agent  was  fully  informed  of  the  existence  of  this  incumbrance,  and  of  its 
nature,  extent,  and  purpose.  Possessing  snch  information,  he  forwarded  to 
the  appellant  an  application  for  the  policy  in  suit,  in  which  be  stated  that 
there  were  no  incumbrances  upon  the  property.  The  application  was  in  the 
handwriting  of  the  company's  agent,  which  must  have  been  known  to  its  olfl- 
cers,  and  did  not  purport  to  be  signed  by  any  one.  Upon  this  unsigned  ap- 
plication the  company  issued  the  policy  in  suit.  It  is  now  claimed  by  tlie 
company  that  the  existence  of  that  incumbrance  when  the  policy  was  issued 
rendered  it  void  under  the  conditions  contained  therein,  and  that  the  plaintiff 
should  not  recover  thereon.  Tliat  under  the  conditions  of  the  policy  it  would 
have  been  void  by  reason  of  the  existence  of  that  mortgage,  if  the  plaintiff 
had  made  the  written  application  introduced  in  evidence  in  this  case,  or  if  be 
had  not  informed  the  company's  agent  of  the  existence  of  such  mortgage, 
there  can  be  but  little  doubt.  But  that  was  not  the  case.  Here  there  was 
no  written  application  by  the  plaintiff.  It  was  made  by  the  defendant's  agent. 
It  was  incorrect,  and  made  by  the  agent  with  a  full  knowledge  of  the  facts. 
It  would  seem  that,  under  such  circumstances,  the  appellant  could  not  justly 
claim  that  its  policy  should  be  avoided  because  the  incumbrance  was  not  stated 
in  the  application  or  indorsed  on  its  policy.  A  contract  of  insurance  is  not 
defeated  by  a  misrepresentation  contained  in  an  application  prepared  by  the 
agent  of  an  insurance  company  in  the  name  of  the  insured,  but  without  liis 
authority,  and  upon  which  the  company  acted  in  issuing  the  fiolicy.  .Ben- 
ninghoffy.  Insurance  Co.,  93  N.  Y.  496;  Spragxie  v.  Insnranca  Co,,  69  N. 
Y.  128;  Vilas  v.  Imurance  Co.,  72  N.  Y.  590;  Ames  v.  Insurance  Co.,  14  N. 
Y.  253.  So,  where  an  agent,  authorized  to  fill  out  an  application  in  the  name 
of  the  assured,  misstates  the  information  given  by  the  assured,  and  thereby 
misleads  the  company,  the  error  of  the  agent  cannot  be  imputed  to  tlie  as- 
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Bured.  Such  mlastatemeDts,  as  between  the  parties,  are  to  be  regarded  as 
those  of  the  agent,  aad  not  of  the  assured,  and,  consequently,  would  not  avoid 
the  policy.  Hoviey  v.  Insurance  Co.,  36  K.  Y.  550;  Bennett  r.  Insurance 
Co..  106  N.  Y.  243,  12  N.  E.  JO^.  609.  Another  principle  which  seeniB  to 
be  established  by  the  authorities  in  this  state  is  that  an  insurance  company 
cannot  insist  upon  a  condition  declaring  the  contract  to  be  void  if  a  certain 
fact  or  situation  exists  not  represented  to  the  company  in  the  application  or 
indorsed  on  the  policy,  where  tlie  company  or  its  authorized  agent  at  the  time 
it  was  made  knew  of  the  fact  or  situation  which  is  relied  upon  to  defeat  the 
contract.  Van  Schoiek  v.  Inttiranoe  Co.,  68  N.  Y.  434;  Richmond  v.  In- 
suranee  Co.,  79  N.  Y.  230;  Short  v.  Insurance  Co.,  90  N.  Y.  16.  The  doc- 
trine of  tliese  cases  is  recognized  in  Sanders  v.  Cooper,  115  N.  Y.  279.  386, 
22  N.  E.  Bep.  212.  and  tlie  principles  are  there  stated  by  Judge  Andrews  in 
substantially  the  language  here  employed.  The  evidence,  which  discloses 
that  the  plaintiiF  neither  made  nor  autiiorized  any  written  application  for  the 
policy  in  suit,  that  the  application  was  made  by  and  was  in  the  handwriting 
of  the  defendant's  agent,  that  wlien  the  policy  was  issued  the  company  in- 
dorsed  thereon  tlie  name  of  Stowell  as  its  agent,  thereby  representing  and  as- 
suring the  plaintiff  that  Stowell  was  authorized  to  represent  the  company  in 
matters  pertaining  to  the  policy,  was,  we  think,  suflBcient  to  justify  the  ref- 
eree in  holding  that  the  knowledge  of  the  agent  was  imputable  to  the  com- 
pany. Patridge  v.  Insurance  Co.,  17  Hun,  95;  Broadhead  v.  Insurance 
Co.,  14  Hun.  452;  Chase  v.  Insurance  Co.,  Id.  456;  Vanderhoe/  t.  Insur- 
ance Co.,  46  Hud,  338;  Smith  v.  Itisurance  Co.,  47  Hun,  30;  Van  Sehotck 
v.  Insurance  Co.,  68  K.  Y.  434;  Sprague  v.  Iniuranee  Co.,  69  N.  Y.  128; 
Whited  V.  Insurance  Co.,  76  K.  Y.  415.  An  application  of  the  principles  of 
law  stated  to  the  facts  in  this  case  would  seem  to  jnstlfy  the  referee's  holding 
that  the  existence  of  the  first  mortgage  did  not  render  the  policy  void. 

This  leads  us  to  consider  the  effect  upon  the  policy  of  the  second  mortgage, 
given  by  the  plaintiff  to  IngersoU.  In  examining  this  question  it  should  be 
remembered  that  the  mortgage  first  ffiveii  was  a  continuing  security,  intended 
to  cover  all  the  indebtedness  that  might  exist  between  the  parties,  so  that  it, 
in  fact,  covered  all  the  indebtedness  which  was  secured  by  thM  second  mort- 
gage. It  is  true,  the  plaintiiTs  second  wife  joined  in  this  mortgage,  but  her 
right  of  dower  was  subject  to  the  first  mortgage,  so  that  there  was  no  actual 
increase  of  security,  and  consequently  no  added  incumbrance.  Although  the 
giving  of  the  second  mortgage  in  no  way  increased  the  incumbrance  upon  the 
property  insured,  still  the  appellant  contends  that  it  rendered  the  policy  void. 
To  sustitin  that  contention  it  relies  upon  the  condition  in  the  policy  which 
provides  that,  "If  the  property  *  •  *  shall  become  Incumbered  by  mort- 
gage, judgment,  or  otherwise,  •  •  •  this  entire  policy,  and  every  part 
thereof,  shall  be  null  and  void,  unless  the  written  consent  of  the  company  at 
the  home  office  be  obtained."  Thns,  the  question  Is  presented  whether  the 
giving  of  the  second  mortgage  was  an  incumbrance  of  the  property  insured, 
within  the  intent  and  meaning  of  that  provision.  As  we  have  already  seen, 
it  in  no  way  increased  the  amount  of  the  incumbrance  thereon.  It  at  most 
only  settled  the  amount.  The  manifest  purpose  of  that  condition  in  the  policy 
was  to  prevent  the  assured  from  incumbering  the  property,  thereby  reducing 
his  interest  therein,  and  thus  increasing  the  hazard.  As  there  was  in  this 
case  no  increase  or  addition  to  the  incumbrance,  the  interest  of  the  insured 
in  the  property  was  in  no  way  reduced  by  this  second  mortgage,  and  was  not 
within  the  purpose  of  the  provision.  We  are  of  the  opinion  that  under  the 
circamstances  developed  by  the  evidence,  and  upon  the  facts  as  found  by  the 
referee,  it  was  properly  held  that  the  execution  and  delivery  of  the  second 
mortgage  to  Ingersoll  did  not  create  such  an  incumbrance  upon  the  property 
insured  as  rendered  the  policy  void,  although  the  written  consent  of  the  com' 
pany  was  not  obtained.    Russell  v.  Ijisui  ance  Co.,  71  Iowa,  69, 32  N.  W.  liep. 
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95.  If  these  conclusions  are  correct,  it  follows  that  the  Judgment  should  be 
affirmed,  as  we  have  examined  all  the  exceptions  to  which  our  attention  has 
t)een  called  by  the  appellant,  but  have  found  none  that  would  justify  a  re- 
versal of  the  judgment.    Judgment  affirmed,  with  costs. 


La  Todbgtte  et  al.  v.  Decker  et  al. 
{Supreme  Court,  General  Term,  Fourth  Vepartmenu    April,  1893.) 

1.  Tenakts  in  Cohmok— Asvbbsb  Pobsbssion. 

Occupation  by  one  of  several  tenants  in  common  of  the  land  owned  in  common  I> 
not  sufficient  proof  of  exclusive  possession  under  an  adverse  title,  so  as  to  bar  an 
action  for  partition. 

t.  MOBTOAaiB— ASSiamHXIV— BVIDENOB. 

An  assignment  of  a  mortgage  executed  hj  a  person,  deacrlbing  himself  as  "ad- 
ministrator of  the  estate  of"  the  mortgagee,  without  proof  of  the  death  of  the 
mortgagee,  or  that  the  assignor  was  her  administrator,  is  not  sufficient  to  prove 
ownership  of  the  mortgage  In  the  assignee. 

Appeal  from  Judgment  on  report  of  referee. 

Action  by  Andrewette  la  Tourette  and  Ann  la  Tourette  against  Angellne 
Decker  and  others  to  set  aside  certain  deeds  as  void  and  for  partition  of  real 
estate.  From  a  judgment  entered  in  Broome  county  in  favor  of  plaintiffs, 
defendant  Angeline  Decker  appeals.     Affirmed. 

Defendant  Angellne  Decker  claimed  title  by  deed  to  the  premises  first 
mentioned  therein.  She  also  claimed  to  hold  a  mortgage  upon  the  same. 
The  referee  held  that  the  deed  tinder  which  she  claimed  was  void,  because 
the  grantor  was  of  unsound  mind  at  the  time  it  was  given,  and  refused  to 
find  that  she  was  the  owner  of  a  mortgage  on  the  premises.  He  directed 
judgment,  adjudging  that  the  premises  Ira  sold,  and  that  the  proceeds  thereof, 
after  paying  certain  debts,  be  divided  between  the  parties  according  to  their 
respective  interests  as  found  by  him. 

Argued  before  Habdin,  F.  J.,  and  Mabtiv  and  Merwin,  JJ. 

8.  Mack  Smith,  for  appellant.    E.  C,  Moody,  for  respondents. 

Martin,  J.  The  appellant  seeks  a  reversal  of  the  judgment  herein,  only 
so  far  as  it  relates  to  the  premises  first  described  in  the  complaint.  The 
grounds  upon  which  it  ifi  sought  are:  (1)  That,  when  the  action  was  com- 
menced, she  had  a  hostile  title,  and  was  in  actual  possession,  claiming  the 
lands  adversely;  (2)  that  she  held  a  mortgage  on  the  premises,  and  her  pos- 
session ought  not  to  be  disturbed  until  the  mortgage  is  paid  or  its  payment 
provided  for. 

The  proof  in  this  case  is  such  as  to  render  it  unnecessary  for  us  to  deter- 
mine whether,  since  the  adoption  of  the  Code  of  Civil  Procedure,  which  pro- 
vides for  the  trial  of  title  in  such  actions,  (section  1543,)  a  subsisting  ad- 
verse possession  is  a  bar  to  an  action  for  partition.  The  only  evidence  con- 
tained in  the  record  that  bears  upon  this  question  is  that  of  the  appellant  and 
one  of  the  respondents.  The  latter  testified:  "The  river  place  (being  the 
premises  in  question)  is  now  occupied  by  James  Decker,  husband  of  Ange- 
llne; he  has  control  of  it;  has  had  possession  of  it  since  April,  1884;  he  has 
occupied  it  since  my  father's  death."  The  appellant  testified:  "I  have  bad 
charge  of  it'Since  my  father's  death.  *  •  «  I  am  now  in  possession  of  it." 
The  referee  refused  to  find  that  she  was  in  exclusive  possession  of  the  land  in 
question.  Under  this  evidence,  it  cannot,  we  think,  be  held  that  there  was 
a  subsisting  adverse  possession  in  the  appellant.  The  seisin  of  one  cotenant, 
unless  proved  to  be  adverse,  is  the  seisin  of  all,  and  either  may  institute  pro- 
ceedings for  partition,  although  not  personally  in  possession.  The  posses- 
sion of  one  tenant  in  common  is  presumed  to  be  that  of  all.  Hitchcock  v. 
Skinner,  Hoft.  Ch.  21;  Beebe  v.  (Jriffing,  14  N.  Y.  235;  Florence  v.  Bopkitui, 
46  N.  Y.  186;  Culver  v.  Rhodes,  87  N.  Y.  348;  HuUe  T.  Hulse,  (Sup.)  5  N. 
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Y.  Supp.  747.    Hence  the  judgment  should  not  be  reversed  on  the  ground 
first  stated. 

This  leaves  for  consideration  the  question  whether  the  appellant  was  a 
mortgagee  in  possession.  The  only  proof  that  tended  to  show  that  she  stood 
tn  the  relation  of  a  mortgagee  of  the  premises  was  ti)at  a  mortgage  thereon 
was  given  by  William  la  Tourette  to  Elizabeth  la  Tourette  in  1833.  In  1852 
one  Henry  la  Tourette  made  a  written  assignment  of  that  mortgage  to  the 
appellant,  and  to  liis  aignature  thereto  he  added  the  words,  "Administrator 
of  the  Estate  of  Elizabeth  la  Tourette."  There  was  no  proof  wliatever 
either  of  the  death  of  Elizabeth  la  Tourette,  or  that  Henry  la  Tourette  was 
the  administrator  of  her  estate.  Upon  the  evidence  as  It  stood,  we  think  the 
referee  was  justifled  in  refusing  to  find  that  the  appellant  was  the  owner  of 
that  mortgage.  Not  having  been  shown  to  be  the  owner  of  a  mortgage  upon 
the  premises,  she  could  not  be  treated  as  a  murt;;Hgee  in  possession.  We  find 
no  suBicient  reason  to  disturb  tlie  judgment,  and  consequently  think  It  should 
be  affirmed.    Judgment  affirmed,  with  costs.    All  concur. 


DOTJGHEKTT  V.  BOMB,  W.  &  0.  B.  CO. 

(Supreme  Court,  Oeneral  Term,  Fourth  Department.    April,  1899.) 

Mastbb  akd  Skrvamt— Dsnonvs  AFPi.iiU(cas— Evidbkci. 

Where  the  dro|i  stakes  of  a  flat  car  are  lengthened  by  DaUing  strips  thereon  so  as 
to  reach  to  the  top  of  a  load  of  lumber  wmch  was  higher  than  the  drop  stakes, 
and  it  appears  that  it  was  usual  for  the  railroad  company  to  transport  lumber  in 
tiiat  manner,  such  strips  are  part  of  the  equipment  of  the  oar,  which  the  raiiroad 
company  was  obliged  to  make  reasonably  safe  for  the  use  of  its  employes.  Byrnes 
r.  Railroad  Co.,  118  N.  Y.  251 ,  21 N.  B.  Rep.  50,  dieUnguished.  Busbby  v.  Railroad 
Co.,  107  N.  Y.  874,  14  N.  E.  Rap.  407,  followed. 

Appeal  from  circuit  court,  Oswego  county. 

Action  by  James  Dougherty  against  the  Kome,  Watertown  &  Ogdensburg 
Railroad  Company.  From  a  judgment  entered  on  a  verdict  in  favor  of  plain- 
tifF  for  94,750,  and  from  an  order  denying  a  motion  on  the  minutes  for  a  new 
trial,  defendant  appeals.     Affirmed. 

The  action  is  brought  to  recover  damages  for  personal  injuries  sustained  by 
the  plaintifC  by  reason,  as  he  claims,  of  the  negligence  of  the  defendant.  On 
the  16th  of  February,  1888,  the  plaintiff  was  in  the  employ  of  defendant  as 
section  foreman  upon  a  portion  of  defendant's  track  a  few  miles  westerly  of 
the  city  of  Oswego,  and  was  engaged  in  leveling  up  the  track  at  a  place  called 
"McFadden's  Cut. "  While  he  was  so  engaged,  a  freight  train  of  defendant 
came  from  the  east,  and,  as  it  came  up  to  where  plaintiff  was  at  work,  he 
stepped  to  the  north  or  righl-liand  side  of  the  track,  six  or  eiglit  feet,  but  was 
hit  by  a  piece  of  timber  that  projected  from  one  of  the  cars  in  the  train,  and 
his  thigh  bone  upon  the  left  side  was  fractured.  The  car  from  which  the 
Umber  projected  belonged  to  the  defendant,  and  was  loaded  with  spruce  lum- 
ber and  timber.  It  was  a  flat  car,  having  on  each  aide  four  side  arms  or  stakes 
that  turned  up.  Tliese  were  bolted  to  the  side  of  the  car,  and  turned  on  the 
bolts,  so  that  when  not  in  use  they  could  be  turned  down.  The  loading  of  the 
car  was  spruce  pulp  lumber,  so  called,  and  it  was  loaded  by  the  shippers  at 
Richland.  The  height  of  the  loading  from  tlie  floor  of  the  car  was,  according 
to  evidence  on  the  part  of  the  plaintiff,  about  eiglit  feet,  while,  according  to 
evidence  on  the  part  of  the  defendant,  it  was  five  to  six  feet.  The  side  arms 
or  drop  stakes  of  the  car  were  lengthened  by  nailing  on  pieces  of  spruce  board, 
reaching  to  the  top  or  the  load.  These  were  called  " false  stakes. "  Then, 
across  the  top  of  the  load,  tlie  stakes  opposite  each  other  were  connected  bjistrips 
of  spruce  board  called  "stay  laths,"  whicli  were  nailed  to  the  false  stakes.  After 
the  injury,  it  was  discovered  that  the  false  stake  upon  the  rear  end  of  the  car 
upon  the  side  next  to  the  plaintiff  was  pulled  from  its  fastening  upon  the  drop' 
ftake,  and  was  broken,  and  that  the  drop  stake  was  also  broken.    There  was 
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evidence  tending  to  show  that  this  false  stake  was  improperh'  nailed  upon  the 
outside  of  the  drop  stake.  It  is  alleged  in  the  complaint  that  the  defendant 
"did  not  provide  the  car  with  sound,  proper,  or  safe  stakes;"  that  it  allowed 
the  lumber  to  be  secured  "only  by  weak,  insufflcient,  and  unsafe  stakes  and 
binders;"  that,  knowing  its  condition,  it  "carelessly  and  negligently  run  said 
car;"  tliat,  "by  reason  of  said  weak,  insufflcient,  and  unsafe  stakes  and  bind- 
ers, said  lumber  and  timber  broke  loose,  and  one  large  timber  projected  out  a 
long  distance  from  the  side  of  the  car,"  producing  the  injury  complained  of. 
At  the  close  of  the  evidence  on  the  part  of  plaintiff,  as  well  as  at  the  close  of 
the  case,  the  defendant  moved  for  a  nonsuit,  upon  the  grounds  (1)  that  there 
has  been  no  cause  of  action  proven  here  against  this  defendant,  in  behalf  of 
this  plaintiff,  in  that  there  was  anything  lacking  in  the  duty  whiiA  devolved 
upon  the  master  towards  the  servant  or  employe  in  this  case;  and  (2)  that 
plaintiff,  with  full  knowledge  of  the  risks  involved  in  his  employment,  was 
injured  by  tlie  acts  of  negligenceof  aooemploye>and  one  in  the  same  common 
line  of  employment  as  himself.  This  motion  was  denied,  and  defendant  ex- 
cepted. 

The  court,  in  giving  the  case  to  the  jury,  left  it  to  them  to  say  whether  the 
defendant  was  guilty  of  negligence  in  not  furnishing  the  proper  e(^uipment 
for  the  carrying  of  the  lumber,  and  charged,  at  the  request  of  defendant,  that 
it  was  required  to  furnish  only  a  reasonably  safe  equipment.  The  defendant's 
ooansel  asked  the  court  to  charge  that  the  defendant  was  oot  responsible  for 
any  damage  occasioned  by  the  breaking  of  the  folding  or  drop  stake,  and  to 
this  the  court  replied:  "No,  they  are  not  liable  for  that,  unless  Its  breaking 
was  occasioned  by  the  breaking  of  the  stake  above.  *  *  *  Unless  you 
are  satisfied  that  the  breaking  of  the  drop  stake  was  occasioned  by  the  break- 
ing of  the  other  stake,  then  the  defendant  is  not  liable."  Defendant's  coun- 
sel excepted  to  the  mudiflcation.  The  defendant's  counsel  asked  the  court  to 
charge  "that  If  this  damage  and  injury  occurred  from  the  negligence  of  their 
station  agent  at  Bichland,  in  not  having  properly  inspected,  any  omission  of 
duty  on  his  part,  an  omission  of  duty  on  the  part  of  the  conductor  to  inspect 
trains  at  the  stations  where  he  stopped,  then  it  is  the  negligence  of  a  coem- 
ploye,  and  the  railroad  company  is  not  liable."  To  this  the  court  replied:  "If 
the  jury  should  And  that  that  was  the  sole  cause,  then  they  will  find  a  verdict 
for  the  defendant.  If  they  Qnd  that  there  were  these  and  other  causes  oper- 
ating, that  is,  insufflcient  equipment,  that  does  not  relieve  the  road  from  lia- 
bility."   The  defendant  excepted. 

It  was  shown  that  defendant  had  a  rule  that  "agents  must  not  allow  dan- 
gerously loaded  cars  to  betaken  from  their  station ;"  also  that,  "when  cars 
are  loaded  by  owners,  agents  must  see  that  the  freight  is  sufflciently  secure  to 
be  hauled  without  moving  or  falling.  They  must  also  not  permit  cars  dan- 
gerously overloaded  to  leave  their  station,  until  the  excessive  weight  is  re- 
moved;" also  a  rule,  as  to  conductors,  that  "they  will  be  held  personally  re- 
sponsilile  for  examining  cars  in  their  trains  at  every  convenient  point,  espe- 
cially at  water  stations,  and,  with  the' help  of  their  men,  must  know  that  all 
cars  are  in  safe  condition,  and  no  wheels  or  brakes  broken." 

Argued  before  Habdin,  P.  J.,  and  Martin  and  Merwin,  JJ. 

Edmund  B.  Wynn,  for  appellant.    D.  P.  Morehcmae,  for  respondent. 

Merwin,  J.  There  was  evidence  in  this  case  from  which  the  jury  had  a 
right  to  find  that  the  injury  happened  by  reason  of  the  defective  character  of 
the  false  stake,  so  called,  and  the  imperfect  manner  in  which  it  was  attached 
to  the*drop  stake.  Had  they  a  right  to  say,  as  they  did,  in  effect,  by  their 
verdict,  that  these  defects  in  regard  to  the  false  stake  were  chargeable  to  the 
defendant?  Was  the  false  stake  a  part  of  the  equipment  of  the  car  which  the 
defendant  was  obliged  to  furnish  under  its  liability  to  furnish  a  reasonably 
safe  equipment  for  the  use  of  its  employes?    The  counsel  for  the  defendant 
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claims  that  this  case  cannot  be  distinguished  from  tlie  case  of  Byrnes  v.  Rail- 
road Co,,  lis  N.  Y.  251,  21  N.  £.  Bep.  50.  and  tliat,  under  the  authority  of 
thai  case,  the  judgment  here  must  be  reversed.  On  the  other  band,  the  coun- 
sel for  plaintiff  claims  that  the  case  of  Bttshbjf  t.  Railroad  Co.,  107  N.  Y. 
874,  14  N.  £.  Uep.  407,  fully  sustains  the  theory  npon  which  this  case  was 
given  to  the  jury.  In  the  Byrnes  Cose  the  plaintiff's  intestate  was  in  the  de- 
fendant's employ  as  a  brakeman  upon  a  freight  train,  and  was  assisting  in 
taking  into  the  train  a  car  loaded  with  lumber  at  a  way  station.  While  this 
was  being  moved  to  the  main  track,  he  got  upon  it  to  stop  it,  but,  in  conse- 
quence of  the  Improper  manner  in  which  the  car  was  loaded,  the  brake  whs 
rendered  useless,  a  collision  occurred,  and  he  was  injured.  The  car  before  it 
was  loaded  was  in  perfect  condition,  with  a  brake  in  good  order,  and  entirely 
adequate  for  tlie  purpose  for  which  it  was  intended.  By  tlie  negligence  of 
the  person'  who  loaded  the  car,  the  lumber  was  placed  against  the  brake  rod. 
and  also  against  the  wheel  at  tlie  top  of  the  brake,  so  that  thereby  it  became 
impossible  to  use  it.  The  defendant  by  its  rules  made  it  the  duty  of  the  sta- 
tion master  to  either  inspect  the  car  himself,  or  laave  some  one  do  so,  before 
it  was  taken  out,  and,  had  this  been  done,  Uie  improper  loading  would  have 
been  discovered.  It  was  held  that  the  defendant  was  not  liable,  and  that  the 
question  was  not  affected  by  the  fact  that  the  car  was  loaded  by  the  owner  of 
the  lumber.  The  court  in  the  opinion  says:  "It  cannot,  we  think,  be  prop- 
erly contended  that  tlie  master  fails  to  provide  a  car  which  is  a  safe  and  proper 
one,  or  that  he  fails  to  provide  one  witli  proper  appliances,  because,  through 
the  negligent  manner  in  which  tlie  car  is  loaded,  the  appliance  is,  on  (hat  ac- 
count only,  made  useless  for  the  purpose  for  which  it  was  intended."  In  the 
Bushby  Case  the  plaintiff  was  In  the  employ  of  the  defendant  as  a  brakeman 
upon  a  freight  train  ttnit  had  in  it  a  car  loaded  with  lumber,  and  was  injured 
by  reason  of  the  breaking  of  a  defective  stake  of  the  lumber  car.  The  car, 
as  furnished  by  defendant  to  the  sliipper,  had  iron  sockets  for  stakes  or  stand- 
ards, which  were  necessary  in  order  to  load  the  car.  No  stakes  were  fur- 
nished by  defendant,  as  it  was  the  practice  of  the  defendant  to  furnish  lumber 
cars  without  stakes,  which  were  supplied  by  the  shippers.  The  shipper  put 
a  stake  in  each  of  the  sockets,  and  loaded  the  car  with  lumt>er,  under  the  di- 
rection of  defendant's  station  agent.  The  defendant  claimed,  among  other 
things,  that  "the  stakes  were  not  appliances  or  machinery,  within  the  rule 
which  requires  a  master  to  furnish,  with  reasonable  care,  proper  and  adequate 
machinery  or  other  appliances  for  the  proposed  work,"  but,  on  tlie  contrary, 
"were  appiianoes  furnished  and  employed  by  the  shipper  in  loading  the  car 
with  lumber  to  be  traosported  by  the  defendant."  It  was,  however,  held 
that  the  stakes  were  a  part  of  the  car.  and  that  defendant  was  chargeable  with 
negligence  if  it  failed  to  exercise  proper  care  that  suitable  and  proper  ones 
were  furnished,  and  that  defendant's  practice  or  custom  was  no  defense,  as 
it  only  showed  that  it  delegated  to  shippers  a  duty  it  should  have  performed 
itself.  In  the  opinion  it  is  said:  "This  rule  should  apply  to  any  appliance 
which  is  made  part  of  the  strnctuie,  and  it  can  make  no  difference  that  it  may 
be  for  an  occasion  rather  than  constant  use.  The  question  relates  to  the  con- 
dition of  the  car  when  placed  in  the  hands  of  the  servant,  and  its  delivery  to 
him  raises  for  his  beneUt  the  implication  that  the  employer  has  used  suitable 
care  and  foresight  in  adopting  it  as  an  instrument  or  means  to  carry  on  its 
business.  Upon  this  he  miglit  rely  as  an  assurance,  not  only  that  the  body 
■of  the  car  and  its  running  gear  were  safe,  but  that  the  needed  requirement 
for  the  reception  of  the  load  placed  upon  it  was  also  fit  for  the  purpose.  The 
platform  and  the  stakes  constituted  the  bottom  and  the  sides  of  the  car,  and 
on«  was  as  much  a  part  of  it  as  the  other. "  In  the  same  case  at  general  term 
(37  Hun,  105)  it  is  said  by  Smith.  P.  J.:  "The  stakes  were  used  to  keep  the 
lumber  in  place  upon  the  car,  and  were  a  part  of  the  apparatus  and  appliances 
Accessary  for  the  transportation  of  lumber.    Tlie  transportation  of  lumber 
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was  not  an  exceptional  and  unprecedented  thing  upon  defendant's  road.  It 
was  done  frequently,  and  as  often  as  occasion  required.     Tlie  defendant  baa  \ 

provided  cars  for  the  purpose,  furnislied  witli  pockets  for  the  reception  of 
stalies,  and  stakes  were  used  whenever  they  were  needed  to  keep  the  lumber  in  I 

place.  They,  or  some  other  apparatus  to  keep  the  lumber  in  position,  were 
necessary  to  the  prosecution  of  that  branch  of  the  defendant's  business." 

In  the  present  case  It  is  not  claimed  that  the  drop  stake,  as  such,  was  de- 
fective, and  the  defendant  claims  it  was  not  bound  to  furnish  any  other,  and 
that  wiiatever  was  done  to  lengthen  this  drop  stake  is  to  be  deemed  part  of 
the  operation  of  loading  the  car,  and  therefore  within  the  principle  of  the 
Byrnes  Case.  There  is  evidence  tending  to  show  that  the  load  upon  this  car 
was  an  ordinary  sized  load  for  a  lumber  car,  and  that  it  was  a  part  of  the  ] 

business  of  the  defendant  to  transport  this  kind  of  lumber  in  this  way.     There 
was  no  evidence  that  it  was  loaded  any  higher  than  was  usual  for  such  lum- 
ber, and  not  in  the  ordinary  way.     It  is  quite  apparent  that  for  the  safe  car-  i 
riage  of  such  a  load  it  was  necessary  to  have  stakes  as  long  as  tlie  drop  and               i 
false  stakes  combined.    It  is  therefore  difficult  to  see  how  the  liability  to  fur-               1 
nisb  suitable  stakes  did  not  cover  the  whole.     The  case  would  therefore  seem               I 
to  call  for  the  application  of  the  rule  of  the  Bushby  Case,  and  make  it  proper 
to  treat  the  drop  and  false  stakes  together  as  the  stake  provided  by  the  de- 
fendant.   That  being  so,  it  would  follow  that  the  case  on  that  subject  was 
properly  submitted  to  the  jury.    The  case  of  Ford  v.  Railroad  Co.,  117  N. 
Y.  638,  22  N.  £.  Bep.  946,  does  not  apply,  as  there  the  defendant  liad  fur- 
nished suitable  stakes,  but  the  coempioyes  of  the  plaintiff's  intestate  had  neg-  ' 
lected  to  use  them. 

It  does  not  appear  that  the  station  agent  of  defendant  at  Bichland  had  any-  , 

thing  to  do  with  the  loading  of  the' car  in  question.  He  liad,  by  the  rules  of 
the  company,  some  duties  in  regard  to  the  loading  of  freight  cars.  He  testi- 
fies that  he  had  nothing  to  do  with  the  equipment  of  cars;  that  be  saw  that 
they  were  properly  loaded.  If  the  agent  failed  to  perform  his  duiy,  and  thereby 
contributed  to  the  injury,  that  would  not  relieve  the  defendant  from  the  re- 
sult of  the  failure  upon  its  own  part  to  discharge  its  corporate  duty.  Puller 
V.  Jetoett,  80  N.  Y.  46.  The  court  upon  this  subject  charged  as  favorably 
to  defendant  as  it  had  a  right  to  expect. 

No  question  is  made  about  contributory  negligence.  Upon  the  motion  for 
nonsuit,  a  point  was  taken  as  to  a  release  executed  by  the  plaintiff,  but  this  ' 

is  not  urged  here. 

It  is  further  claimed  by  the  defendant  that  the  damages  are  excessive.     The  i 

plaintiff  received  a  severe  injury,  was  confined  to  his  bed  about  eight  weeks, 
much  pain  and  suffering  were  consequent  upon  the  injury,  and  the  necessary 
method  of  treatment.     His  leg  was  permanently  shortened,  and  there  is  evi-  I 

dence  tending  to  show  thiii  his  nervous  system  is  permanently  affected.     He  i 

was  at  the  time  of  the  injury  about  32  years  old,  and  his  ability  to  labor  ma- 
terially impaired.  We  tSuU  uo  aufticient  reason  to  disturb  tlie  verdict  upon 
this  ground.    It  follows  that  the  judgment  should  be  affirmed. 

Judgment  and  order  affirmed,  with  costs.    All  concur.  I 


FURLOMO  O.  AOBICUI.TURAI.  INS.  CO. 

(Supreme  Court,  Oeneral  Term,  Fourth  Department.    April,  iSSH.) 

1.  Ikscbanob— Action  on  Policy— Pleading — Pbrformasob  or  Conditions. 

Where  a  policy  of  fire  insurance  provides  that  service  of  proofs  of  loss  on  the 
company  within  a  certain  time  shall  be  a  condition  precedent  to  a  recovery  on  the 
policy,  the  complaint  in  an  action  thereon  mast  allege  that  such  proofs  were  Besred 
within  the  time  limited. 

2.  Same— Overvaluation  of  Property  Lost. 

In  an  action  on  a  fire  Insurance  policy  it  appeared  that  plaintiff  had  served  on  de- 
fendant verified  proofs  of  loss,  in  which  the  property  destroyed  was  valued  at 
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11,161.  At  the  trial  a  list  was  presented  Id  which  the  property  destroyed  was  ralued 
at  t4fiO.  The  jnrv  found  the  loss  to  be  less  than  SIOO.  Held,  that  the  disparity  be- 
tween the  value  found  by  the  jury  and  the  amount  stated  in  the  proofs  of  loss  and 
In  the  list  presented  at  the  trial  showed  an  overvaluation  in  the  {>roof s  of  loss  within 
a  provision  of  the  policy  that  any  overvaluatioa  or  false  swearing  in  any  affidavit 
relating  to  any  loss  should  forfeit  all  claims  under  the  policy. 

Appeal  from  circuit  court,  Broome  county. 

Action  hj  William  Furlong  against  ttie  Agricultural  Insurance  Ciompany 
on  a  policy  of  fire  insurance.  From  a  judgment  entered  on  a  verdict  for  plain- 
ifl,  and  from  an  order  denying  a  motion  for  a  ne  w  trial,  defendant  appeals. 
^Bevei-sed. 

Argued  before  Martin  and  Mrrwin,  JJ. 

A.  H.  Sawyer,  for  appellant.    Bdvoard  H.  Clark,  for  respondent. 

Merwim,  J.  In  the  complaint  in  this  case  it  is  alleged  that  in  or  about 
May,  1886,  "said  defendant  duly  insured  plaintiff  against  loss  or  damage  by 
Bre  at  any  time  within  three  years  from  said  May,  1886,  and  by  which  insur^ 
ance,  as  stated  in  the  contract  of  insurance,  said  defendant  agreed  to  pay  to 
plaintiff  all  damage  by  fire  to  said  house,  not  exceeding  $1,000,  and  all  dam- 
age by  fire  to  said  contents,  not  exceeding  the  sum  of  five  hundred  dollars;" 
that,  while  said  contract  was  in  full  force,  and  on  or  about  August  1,  1887, 
without  fault  of  plaintiff,  the  property  was  totally  destroyed  by  Bre,  except  a 
few  articles  of  little  value;  that  by  reason  of  such  destruction  plaintiff  was 
caused  a  loss  of  $1,000  on  the  dwelling  bouse  and  $500  on  the  personal  prop- 
erty; that  "by  reason  of  such  contract  of  insurance  and  such  loss  and  dam- 
age said  defendant  became  indebted  to  said  plaintiff  in  the  sum  of  $1,000,  and 
that  defendant  neglects  and  refuses  to  pay  the  same,  or  any  part  thereof. " 
Judgment  was  demanded  for  $1,500,  and  Jnterest  from  August  1,  1887. 
There  was  no  allegation  that  any  proofs  of  loss  bad  ever  been  served  on  the 
defendant.  The  action  was  commenced  on  the  30th  July,  1888.  Upon  the 
trial  the  plaintiff  put  in  evidence  as  the  foundation  of  his  cause  of  action  a 
policy  of  insurance  In  the  ordinary  form,  issued  by  the  defendant.  From 
this  it  appeared  that  the  service  by  plaintiff  of  proofs  of  loss  in  a  certain  form 
and  within  a  certain  time  was  a  condition  pr€^»dent  to  his  right  to  recover. 
Thereupon  the  defendant  made  the  objection  that  there  could  be  no  recovery 
by  plaintiff  under  the  complaint  by  reason  of  the  lack  of  any  allegation  th^ 
any  proofs  of  loss  were  ever  served.  This  objection  the  court  overruled,  and 
the  defendant  excepted.     This  exception  was  well  taken. 

The  plaintiff  sought  to  recover  upon  a  conditional  contract,  and  it  was 
therefore  incumbent  upon  him  to  allege,  as  well  as  prove,  the  performance  of 
conditions  precedent.  Bogardiu  v.  Iruuranee  Co.,  101  N.  Y.  834,  4  N.  £. 
Rep.  522;  Inman  v.  Iruuranct  Co.,  12  Wend.  452;  2  May,  Ins.  §  589.  The 
conditions  did  not  appear  on  the  face  of  the  complaint.  They  did,  however, 
upon  the  contract  proved  as  the  basis  of  the  claim.  As  soon  as  this  appeared, 
the  defendant  had  the  right  to  take  the  position  that  the  allegations  of  the 
complaint  were  not  sufficient  to  authorize  a  recovery  upon  such  a  contract. 
Tb(*re  is  nothing  in  the  answer  that  relieved  the  plaintiff  in  this  regard.  It 
is  not  there  admitted  or  alleged  that  the  proofs  required  by  the  policy  had  ever 
been  served.  The  plaintiff  did  not  apply  for  an  amendment  of  bis  comfdaint. 
He  took  the  risk  of  its  sufficiency,  and,  as  said  by  this  court  in  AlUman  T. 
Bowen,  (Sup.)  15  N.  Y.  Supp.  318,  he  cannot,  on  this  appeal,  be  relieved 
from  his  poeltion.  In  such  a  case  ttie  pleading  cannot,  after  trial,  be  con- 
formed to  the  proof. 

Upon  the  facts,  a  peculiar  case  ia  presented.  There  Is  in  the  policy  a  pro- 
vision that  "any  miarepresentations,  or  concealment,  or  overvaluation  of 
property,  or  fraud,  or  false  swearing  in  any  statement  or  affidavit  in  reUtlon 
to  any  loss  or  damage,  aball  forfeit  all  claim  upon  the  company  by  virtue  of 
Ibis  policy,  and  shall  be  a  full  bar  to  all  remedies  upon  the  same."    Wbetbar 
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there  had  been  a  violation  by  the  pl%intif[  of  this  provision  was  one  of  the 
main  issues  at  the  trial.  In  the  proofs  of  loss,  which  were  verlQed  by  the 
plaintiff,  and  delivered  to  the  company,  the  personal  property  that  was  lost 
was.valued  at  $1,161.60.  The  items  mailing  up  this  amount  were  stated  in 
a  scliedule,  and  In  the  affidavit  of  verification  it  is  stated  that  the  schedule  of 
articles  lost  had  been  carefully  read  to  the  affiant,  and  that  he  knew  the  con- 
tents, and  that  each  of  the  articles  was  wortli  in  cash  the  amount  8tat«Ki.  At 
the  trial,  a  list  of  articles  was  presented  on  behalf  of  the  plaintiff,  which,  as 
the  wife  of  the  plaintiff  testiQed,  was  a  correct  statement  of  the  property  de- 
stroyed, and  of  the  value  thereof.  This  list  in  value  aggregated  the  sura  of 
S450,  and  that  was  claimed  by  the  counsel  for  plaintiff  to  be  the  value  of  the 
personal  property.  The  verdict  of  the  jury  was  #378.30.  This  included  the 
loss  on  the  house  as  well  as  on  the  personal  property.  There  had  been  an  ap- 
praisal of  the  loss  on  the  house  at  $275.  excluding,  however,  a  lean-to,  the 
value  of  which  at  the  trial  was  shown  to  be  from  SIO  to  940.  The  court  in- 
structed the  jury  that  they  were  bound  to  take  the  loss  on  the  bouse  at  the 
appraisal.  Deducting  from  the  verdict  the  9275  and  the  interest  thereon 
which  the  jury  were  instructed  to  allow,  it  would  leave  about  980  allowed  for 
the  lean-to  and  the  personal  property.  There  had  been  an  appraisal  of  the 
loss  on  the  personal  property  at  9^2.  which  the  plaintiff  claimed  was  improp- 
erly obtained,  and  it  is  now  suggested  by  the  plaintiff's  counsel  that  the  jury, 
in  arriving  at  their  verdict,  must  have  taken  this  appraisal  as  correct.  There 
was  in  the  case  a  question  of  waiver  as  to  the  matter  of  the  appraisal  of  the 
personal  property,  and  the  court  charged  the  jury  that  the  plaintiff  could  not 
recover  at  all  on  the  personal  property  unless  they  found  in  favor  of  pUintiff 
on  that  subject,  and,  if  they  did  so  find,  that  then  they  should  "proceed  to  see 
how  much  this  personal  proiier^  was  worth, "  and  for  that  purpose  had  the 
right  to  consider  all  the  evidence  and  should  by  their  verdict  say  what  tbe 
value  was.  We  must,  therefore,  I  think,  assume  that  under  the  charge  of 
the  court  the  balance  of  tbe  verdict  over  and  above  tbe  9275  and  interest  rep- 
resents the  finding  of  the  jury  of  the  value  of  the  personal  property  and  the 
lean-to.  It  will  be  noticed  how  great  a  disparity  tliere  is  between  the  valne.  as 
so  found,  of  the  personal  property,  and  the  amount  stated  in  the  proof  of  loss, 
as  well  as  that  stated  in  the  list  presented  at  the  trial.  Such  a  disparity  has  been 
held  in  some  cases  sufficient  of  itself  to  reqnire  tbe  finding  of  fraud.  8tem- 
/eld  v.  Insurance  Co.,  (Sup.)  2  N.  Y.  Supp.  766;  Wall  v.  Insurance  Co.,  51 
Me.  32;  Sleeper  v.  Insurance  Co.,  56  N.  H.  401;  Levy  v.  Baillie,  7  Bing.  349; 
2  May,  Ins.  §  477.  It  is,  in  effect,  conceded  that  the  list  attached  to  the  proof 
of  loss  was  a  great  exaggeration,  but  it  is  claimed  that  it  was  made  up  un- 
der the  direction  of  tbe  local  agent  of  the  defendant.  It  is  not  claimed  that 
this  agent  had  any  peraonal  knowledge  of  the  property,  but  that  he  sug- 
gested values  which  the  plaintiff  adopted.  This  tbe  agent  denies,  and  be  is 
corroborated  by  two  other  persons  that  were  in  his  office.  The  agent  did  not 
make  up  tbe  proof  of  loss,  but  that  was  prepared  by  an  attorney,  entirely  dis- 
interested, su  far  as  it  appears,  and  was  then  sworn  to  by  plaintiff.  It  is 
difficult  to  see  how,  upon  tlie  plaintiff's  own  evidence,  so  largo  an  exaggera- 
tion can  be  honestly  attributed  to  a  mistake,  or  to  any  suggestion  of  the  agent 
of  defendant.  This  may  be  illustrated  by  a  reference  to  one  or  two  of  the 
items.  One  item  in  that  list  was  a  sewing  machine,  950.  The  first  witness 
for  tbe  plaintiff  at  the  trial,  being  a  daughter  of  the  plaintiff,  testified  that 
this  macliine  was  worthless;  and  in  tbe  list  presented  at  tbe  trial  as  repre- 
senting the  value  of  the  property  nothing  is  claimed  for  it.  In  the  proof  of 
loss  another  item  is,  "64  yards  new  carpet  at  91, — 964.00."  In  the  state- 
ment presented  at  the  trial,  50  yards  ingrain  parlor  and  bedroom  carpet  ^re 
claimed  for  at  75  cents  a  yard,  and  25  yards  rag  carpet  at  25  cents  a  yard. 
Upon  tbe  trial,  from  the  evidence  of  the  wife  of  plaintiff,  upon  whom  the 
plaintiff  relied  on  the  subject,  and  who  assisted  in  making  up  the  original 
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list,  it  is  very  clear  that  no  such  amount  of  carpet  was  desttojed,  and  what- 
ever was  destroyed  had  been  in  use  for  many  years.  The  court,  in  subslance, 
cb&rged  tbe  jury  that  tbe  plaintiff  could  not  recover  if  he  knowingly  put 
an  overvaluation  on  any  article.  The  jury,  in  effect,  found  he  did  not. 
Such  a  finding  is  clearly  against  tlie  weight  of  the  evidence.  A  careful  ex- 
amination of  the  evidence  in  the  appeal  book  leads  irresistibly  to  that  conclu- 
sion, in  such  a  case  it  is  the  duty  of  this  court  to  set  aside  tbe  verdict., 
Smith  T.  Inauranee  Co.,  49  N.  Y.  211.  We  think  that  in  this  case  the  ver- 
dict should  not  be  allowed  to  stand.  Judgment  and  order  reversed  upon  the 
law  and  the  facts,  and  new  trial  ordered,  costs  to  abide  the  event. 


FatmIk  0.  Fatmait. 

(Conrnum  Pleag  of  New  York  City  atvA  C'ountt/,  Gf«>i«ml  Term.    Hay  8, 1893.> 

1.  Examination  befobe  Triai< — BuFriomrcT  ov  AmsAViT. 

In  an  action  by  a  leeratee  s^tbIo**  th«  executor  for  an  aocoxinting',  as  order  for  ax- 
amination  of  defendant  before  trial,  for  the  purpose  of  enabling  plaintiff  to  frame 
his  complaint,  wUl  be  ((ranted,  where  plaintiff's  affidavit  shows  that  testator  was 
the  principal  member  of  the  firm  of  7.  &  Co. ;  that  defendant  was  directed  by  the 
will  to  continue  the  ooneem ;  that  d^endant's  inventory  of  the  estate  showed  per- 
smialty  of  the  value  of  SKtr.TW.ZB,  of  wliich  1375,000  consisted  of  testator's  Interest 
in  the  Arm;  that  plaintiit  had  no  Itnowledge  as  to  the  terms  of  the.partnerahip,  nor 
who  were  the  copartnMs  at  tbe  time  of  testator's  death,  nor  of  the  operations  of 
theflrm,  nor  of  the  changes  therein  since  testator's  death,  nor  what.  If  anything,  was 
left  of  the  assets  of  testator  invested  in  the  firm ;  that  the  deposition  of  defendant 
was  necessary  to  enable  plaintiff  to  prosacata  the  a<ition ;  and  that  plaintiff  had  bo 
other  means  of  ascertainuK  tbe  facta. 

%.  SaMB — AOnON  ASAIHST  ElXKCDTOa  VOB  AOOOUHTINa. 

The  general  role  that  an  affidavit  for  the  examination  of  defendant  before  trial 
mnst  show  that  plaintiff  bas  a  oanse  of  action,  legal  or  eqnitable,  has  no  applica- 
tion in  a  case  of  this  character. 
IL  BAm— CoMFLSTB  Causi  o*  Acnoai. 

"rbongh  the  affidavit  did  not  state  a  complete  cause  of  action,  yet,  the  nature  of 
the  action  having  been  stated,  and  the  substance  of  the  judgment  demanded,  it 
was  sufficient, 
i.  Same — Jchissiction  of  Coort  or  Common  Pleas. 

The  affidavit  having  stated  that  the  discovery  was  desired  for  tiie  purpose  of 
enabling  plaintiff  to  obtain  a  judgment  establishing  the  rights  of  plaintiff  in  oer^ 
tain  "real."  as  well  as  personal  property,  the  jurisdiction  of  the  court  of  common 
pleas  of  the  city  of  New  York  was  thereby  saved. 
S.'Bame — Stattits  of  Likitatioss. 

The  fact  that  the  statnte  of  limitations  wonld  probably  prove  a  bar  to  plaintUTs 
demand  conld  not  be  urged  as  an  objection  to  the  examination,  since  it  cannot  be 
presumed  that  the  statute  wHl  be  pleaded. 
fi,  Samb— SooFS  OF  Examination. 

The  scope  of  the  examination  of  defendant  before  trial  should  not  be  limited  la 
the  order,  where  the  examination  is  to  be  taken  before  a  judge,  and  not  a  referee 

Appeal  from  special  term. 

Action  by  Alfred  Fatman  against  Solomon  J.  Fatman,  In  his  own  right 
and  as  executor  of  Joseph  Fatman,  deceased.  From  an  order  denying  a  mo- 
tion to  vacate  or  modify  an  order  for  tbe  examination  of  defendant  before 
trial,  defendant  appeals.    AfStmed. 

Argued  before  Daly,  C.  J.,  and  Bisohoff  and  GiEasRiCH,  JJ. 

Wing,  Shoudy  &  Putnam,  {J.  A.  Shoudy,  of  counsel,)  for  appellant.  TTU- 
liam  J.  Hardy,  for  respondent. 

GiEQEBicB,  J.  Joseph  Fatman,  father  of  both  plaintiff  and  defendant, 
died  in  October,  1869.  He  was  then  a  member  of  the  firm  of  Fatman  &  Co., 
of  New  York  city.  By  his  will  he  directed  his  executor  to  represent  his  in- 
terests in  said  copartnership,  and,  to  all  intents  and  purposes,  carry  out  said 
oopartnership  in  the  same  manner  as  though  the  testator  were  living,  during 
tbe  period  provided  for  in  the  articles  of  copartnership,  and  that  the  said 
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partnership  should  continue  and  be  prosecuted  by  the  remaining  partner  and 
bis  executor.  The  defendant  became  the  sole  executor  under  his  father's 
will,  and  in  January,  1870,  about  three  months  after  his  father's  death,  ^led 
«n  inventory  showing  personalty  of  the  appraised  value  of  $327,797.29,  in- 
cluding the  testator's  interest  in  the  firm  of  Fatman  &  Co.,  wliich  was  ap- 
praised at  $275,000.  The  plaintiff  dentanded  from  the  defendant  an  account- 
.Ing,  and  the  payment  to  him  of  hla  share  of  his  father's  estate;  but  the  de- 
fendant refused  to  comply  with  the  demand,  and  the  plaintiff  now  brings  this 
«ction  for  the  purpose  of  obtaining  a  judgment  establishing  and  adjuilicating 
the  rights  of  the  plaintiff  in  the  real  and  personal  estate  of  his  father,  and 
requiring  and  directing  the  defendant,  as  sole  executor  and  trustee  uf  said 
Joseph  Fatman,  deceased,  to  file  and  judiclall)'  settle  his  account,  and  to  pay 
«ver  to  the  plaintiff  his  share  in  the  proceeds  of  the  said  estate,  as  a  legatee 
of  the  said  testator.  Upon  the  affidavit  of  the  plaintiff  setting  forth  these 
facts,  and  other  facts  and  circumstances,  which  will  hereinafter  more  fully 
Appear,  an  order  was  made  for  the  examination  of  the  defendant  to  enable  the 
plaintiff  to  frame  his  complaint.  Thereafter  the  defendant  moved  to  vaciite, 
set  aside,  or  modify  such  order,  which  application  was  founded  upon  bis  affi- 
davit, wherein  he  states  that  the  firm  of  Fatman  &  Co.  was  dissolved  by  his 
father's  death:  that  its  affairs  were  liquidated  by  Louis  Fatman,  as  aurviv- 
'ing  partner;  "that  all  of  the  assets  of  said  firm,  and  of  both  partners,  were 
used  to  pay  the  debts  of  said  firm,  and  that,  after  all  had  been  applied,  left 
over  half  a  million  of  indebtedness  unpaid;"  that  in  1869  a  new  firm,  com- 
posed of  the  defendant  individually,  and  the  said  surviving  partner,  Louis 
Fatman,  was  organized  for  one  year;  that  it  received  none  of  the  assets  uf 
.the  former  firm,  and  had  no  connection  with  its  business;  that  in  1870  "a 
.new  firm  of  Fatman  &  Co."  was  organized,  composed  of  Louis  Fatman,  Sol- 
omon J.  Fatman,  Morris  Ranger,  and  Solomon  lianger;  that,  about  1882,  Mor- 
xis  Kanger  retired,  and  about  1883  Louis  Fatman  died,  and  the  firm  is  now 
icomposed  of  the  remaining  members;  that  none  of  the  assets  of  the  original 
firm  of  Fatman  &  Co.  ever  came  into  the  hands  of  this  firm;  that  about  the 
year  1877  all  of  the  assets  of  Joseph  Fatman,  together  with  his  interest  in 
the  assets  of  the  original  firm  of  Fatman  &  Co.,  had  been  collected  by  the  de- 
fendant and  said  Louis  Fatman,  and  paid  out  upon  account  of  the  indebted- 
ness of  his  said  firm;  that  since  1877  no  assets  whatever  of  thtf  said  Joseph 
Fatman  have  come  into  his  hands,  nor  those  of  said  Louis  Fatman,  nor  have 
4tny  such  assets  ever  come  into  the  hands  of  either  of  said  "subsequent  firms 
«f  Fatman  &  Co. ;"  and  that  the  plaintiff's  right  to  demand  an  accounting 
accrued  upward  of  20  years  ago.  The  defendant  also  alleged  that  in  July, 
1890,  the  plaintiff  applied  to  the  surrogate  for  an  order  directing  him  to  ren- 
der an  account  in  the  estate  of  said  Joseph  Fatman,  and  that  the  application 
was  denied  upon  the  ground  that  the  plaintiff's  right  to  demand  such  an  ac- 
counting had  long  since  expired.  The  statement  of  the  defendant  as  to  the 
-alleged  result  of  the  proceedings  had  In  the  surrogate's  court  are  denied  by 
the  attorney  for  the  plaintiff,  who  in  an  affidavit  alleges  that  they  were  dis- 
continued before  any  determination  was  reached  therein.  The  motion  made 
by  the  defendant  was  denied,  from  which  determination  he  had  appealed,  and 
thus  there  is  presented  for  review  the  validity  of  the  order  in  question. 

It  is  insisted  by  the  defendant  that  the  affidavit  was  wholly  insufficient  to 
justify  an  order  for  the  examination  of  the  defendant.  There  is  no  force  in 
this  contention.  The  affidavit  upon  which  the  order  was  made  contains,  in 
Addition  to  the  matters  above  stated,  the  statement  that  the  plaintiff  has  no 
-knowledge  nor  any  source  of  information,  excepting  the  testimony  of  the  de- 
fendant and  the  other  copartners  of  said  Joseph  Fatman,  deceased,  as  to  what 
were  the  terms,  provisions,  and  conditions  of  the  said  articles  of  copartner- 
ship, oral  or  written ;  nor  as  to  who  were  copartners  of  the  said  Joseph  Fat- 
4nan  In  the  said  firm  at  the  time  of  his  death;  nor  what  was  the  extent  of  the 
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interest  of  the  said  Joseph  Fatman  in  the  assets  6t  the  said  firm ;  nor  what 
has  been  the  result  of  the  operations  of  the  said  firm  since  tlie  death  of  the 
aald  Joseph  Fatman,  as  affecting  the  latter's  interest  in  the  said  assets;  nor 
what  changes,  if  any,  have  taken  place  in  the  membership  of  the  said  firm 
since  the  Jeath  of  the  said  Joseph  Fatman:  nor  in  what  respect  such  changes 
in  said  firm  have  affected  tlie  said  interests  of  the  said  Joseph  Fatman,  de- 
ceased, and  or  his  executor  and  trustee  in  the  assets  of  said  Arm;  nor  what, 
if  anything,  is  now  left  of  tlie  trust  fund  created  by  the  said  provisions  of 
the  said  will  in  the  assets  of  said  firm ;  nor  any  of  the  otb«r  facts  or  incidents 
connected  with  the  administration  of  his  said  trust  by  the  said  executor  and 
trustee  under  the  said  wUI.  It  was  further  stated  that  the  deposition  of  the 
defendant  is  material,  and  necessary  to  the  plaintiff  in  the  prosecution  of 
this  action,  and  that  the  plaintiff  has  no  means  of  ascertaining  anything 
whatsoever  concerning  the  said  trust  under  the  said  will,  or  its  administra- 
tion, or  concerning  any  part  of  the  estate  of  said  testator  or  its  administra- 
tion, and  that  this  discovery  is  necessary  to  enable  the  plaintiff  to  discover 
the  names  of  other  defendants,  and  to  frame  his  complaint  in  this  action. 
From  these  statements,  and  others  as  they  are  contained  in  the  afiSdavit,  the 
plaintiff  is  clearly  entitled,  under  the  authorities,  to  an  order  for  the  examina- 
tion of  the  defendant, — Qlenney  v.  Stedtoelh&^if.  Y.  120;  Hetshon  V.Knick- 
erbocker Co.,  45  N.  Y.  Super.  Ct.  54;  Raymond  v.  Brooks,  59  How.  Pr.  383; 
Miller  v.  Kent,  Id.  321;  Manley  v.  Bonnell.  11  Abb.  N.  C.  123;  Goldberg  v. 
Roberts,  12  Daly,  339;  Burt  v.  Oneida  Community,  21  N.  Y.  WIcIy.  Dig.  342; 
Davis  V.  Stanford,  37  Hun.  531;  Talbot  v.  Doran  <t  W.  Co.,  (Com.  PI.  N. 
Y.)  9  N.  Y.  Supp.'  478;  Carter  v.  Good,  (Sup.)  10  N.  Y.  Supp.  647,— and  the 
plaintiff  is  entitled  thereto,  especially  in  view  of  the  fact  that  he  is  a  oeatui 
que  ti-ust,  and  entitled  to  a  full  and  truthful  disclosure  affecting  the  corpus 
of  the  estate, — Carter  v.  Good,  supra.  • 

The  second  objection  to  the  order  is  that  the  affidavit  fails  to  show  that  the 
plaintiff  has  a  cause  of  action,  either  legal  or  equitable.  Even  assuming,  for 
the  purposes  of  the  argument,  that  this  is  so,  the  general  rule  does  not  apply 
to  a  case  of  this  character.  Carter  v.  Good,  supra.  But  it  is  not  necessary 
that  the  afSdavit  should  state  a  complete  cause  of  action;  it  is  sufficient  if 
the  natnre  of  the  action  is  stated,  and  the  substance  of  the  judgment  de- 
manded. Frothingham  v.  Railroad  Co.,  9  Civil  Proc.  B.  304,  314,  Yan 
Brunt,  J.;  Videtto  v.  DtMtfey,  (Super.  N.  Y.)  4  N.  Y.  Supp.  437;  Hetshon 
v.  Knickerbocker  Co.,  sttpra.  The  moving  papers  in  the  case  at  bar  contain 
these  prerequisites. 

The  third  objection  is  that  the  examination  of  the  defendant  is  not  necessary 
to  enable  the  plaintiff  to  frame  his  complaint.  A  question  similar  to  the  one 
now  presented  by  this  objection  was  raised  by  the  first  objection  .which  has  been 
already  considered  and  disposed  of,  and  the  answer  thereto  might  sulBce  for  a 
complete  answer  to  the  objection  now  raised.  But,  in  passing  upon  the  precise 
point  involved,  it  is  well  to  consider  that,  while  the  plaintiff  may  be  entitled 
to  a  share  in  bis  father's  estate,  he  is  not  in  a  condition  in  which  be  can  le- 
gallystato  his  case,  entitling  himself  to  anyrelief  of  that  description.  For  the 
information  requisite  for  that  purpose  he  is  wholly  dependent  upon  the  de- 
fendant, who,  it  seems,  within  ttiree  months  after  the  testutor's  death,  and 
before  his  inventory  was  filed,  became  a  member  of  the  firm,  which,  by  the 
terms  of  his  father's  will,  he  was  directed  to  continue  and  preserve;  and  with- 
out the  information  there  is  reason  to  believe  that  the  action  could  not  be 
placed  in  the  legal  form  adapted  to  the  relief  which  the  plaintiff  is  entitled  to 
upon  the  facts,  as  he  may  ultimately  be  able  to  establish  them  in  the  suit. 
The  plaintiff  is  therefore  entitled  to  the  order  to  enable  him  to  prepare  a 
complaint.  Davis  v.  Stanford, supra;  Raymond  y.  Brooks,  supra;  Tucker 
y.  Mather,  28  Wkly.  Dig.  455;  Heishon  v.  Knickerbocker  Co.,  supra. 

This  brings  us  to  the  next  objection,  that  it  ia  doubtful  whether  the  plain* 
v.lSN.Y.s.no.lO — 54 
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tiff  conid  maintain  an  action  for  an  accounting  in  ttds  court.  If  the  action 
related  solely  to  an  accounting  as  to  tlie  personalty,  doabts  might  be  enter- 
tained, in  view  of  the  Intimations  given  by  the  judges  wlio  delivered  the  opin* 
ion  of  the  court  in  the  oasea  cited  by  the  appellant  {Bard  v.  AahUj/,  117  N. 
Y.  606,  23  N.  E.  Rep.  177 ;  Chipman  v.  Montgomery,  63  N.  Y.  235,)  wbrtber, 
in  the  face  of  an  objection  properly  taken  thereto,  this  court  could  eiitertaiii 
jurisdiction  of  the  action.  But,  by  referring  to  the  affidavit  of  the  plaintiff, 
it  will  be  seen  that  this  action  is  brought  "for  the  purpose  of  obtaining  a 
judgment  establishing  and  adjudicating  the  rights  of  plaintiff  In  certain  real 
and  personal  property,  being  the  estate  of  one  Joseph  Fatroan,  deceased.* 
The  statements  and  denials  of  the  defendant  contained  in  bis  alfidavit  furniah 
no  reason  why  he  should  not  be  examined  at  the  instance  of  the  plaintiff. 
Olney  v.  HaCalif,  37  Hun,  286;  Davi»  v.  Stanford,  mpra.  Notwithstand- 
ing the  long  period  of  time  that  has  elapsed  since  the  alleged  right  of  actioa 
is  claimed  to  have  accrued,  the  statute  of  limitations  is  always  au  affirmative 
defense,  and  it  cannot  be  presumed  that  the  same  will  be  pleaded.  Further- 
more, the  facts  to  be  brought  out  may  themselves  show  that  sucb  statute 
could  not  be  successfully  interposed  as  a  defense.  The  scope  of  the  examina- 
tion of  the  defendant  should  not  be  limited,  as  the  order  provides  it  is  to  be 
taken  before  a  judge,  and  not  a  referee.  Burt  v.  Oneida  Oommunitg,  tupra; 
Hutchinson  v.  Latorenee,  29  Huu,  450.  The  order  appealed  from  sbould  be 
affirmed,  with  cost*.    All  concur. 

In  re  Owens. 

In  re  GHURaa  of  St.  Fkanois  Zatikb. 

(Common  Flea*  of  New  York  City  and  County,  Special  Term.   Ftibnarx,  ISSft.) 

1.  CkiuMiBaioN  Of  IiUNi.ct— PsocEEDiMQg  TO  BvpaBSBDa— DsATH  ov  LoxAna 

The  death  of  a  Innatlo  is  a  bar  to  proceedings  to  sopersede  the  oommisaiOD  of 
lunacy  on  the  ground  of  subsequent  reoovery. 
8.  Same— Travekss  or  the  Inqcisitioit. 

Where  a  person,  after  having  been  duly  adjudged  a  Innatlo,  oonvc^  land,  her 
death  is  no  bar  to  a  traverse  of  the  iD<iuisitton  by  her  grantee. 

Proceedings  by  the  Church  of  St.  Francis  Xavier  to  set  aside  the  Inquisi- 
tion of  the  lunacy  of  Ann  Eliza  Owens.  Motion  to  confirm  the  report  of  the 
referee  appointed  to  take  proof  aa  to  the  recovery  of  the  lunatic  Motion  de- 
nied. 

George  Bliss,  for  the  motion.     W,  Tazewell  Fox,  opposed. 

Pbtob,  J>  On  the  27tb  day  of  May,  1873,  in  a  proceeding  de  lunattoo  in- 
quirendo,  Ann  Eliza  Owens  was  duly  adjudged  a  lunatic,  and  a  committee 
appointed  of  her  pprson  and  estate.  On  the  1st  July,  1890,  the  said  Ann  Eliea 
Owens  conveyed  real  property  of  considerable  value  to  the  Church  of  St.  Fran- 
cis Xavier,  and  shortly  thereafter  died.  Upon  a  petition  setting  forth  that 
the  said  Ana  Eliza  Owens  bad  ceased,  on  the  1st  of  July,  1890,  to  be  a  luna- 
tic, the  Church  of  St.  Francis  Xavier  applied  for  the  appointment  of  a  referee 
to  talie  proof,  and  report  as  to  the  fact  of  the  recovery  of  said  Ann  Eliza  Owens ; 
and  prayed  that,  if  such  recovery  be  established,  "the  adjudication  and  in- 
quisition be  annulled,  va<-ated,  and  set  aside."  Accordingly  a  referee  was 
appointed,  and,  upon  testiuiony  as  to  the  mental  condition  of  said  Ann  Eliza 
Owens,  be  reported  that,  at  (he  time  of  the  conveyance  to  the  Church  of 
St.  Francis  Xavier.  "she  was  mentally  capable  of  acting,  and  fully  under- 
stood and  comprehended  its  effect;"  and  he  recommended  that  the  prayer  of 
the  petition  be  granted,  and  that  the  adjudication  of  lunacy  against  said  Ann 
Eliza  Owens  be  annulled,  vacated,  and  set  aside.  On  this  report  and  the  ac- 
companying evidence  the  Church  of  St.  Frauds  Xavier  now  moves  that  the 
uid  adjudication  of  lunacy  be  vacated  and  set  aside.     An  heir  at  law  of  the 
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said  Ann  Eliza  Owens  opposes  the  motion,  and  demaods,  on  the  oontraiy, 
that  the  order  appointing  the  referee,  and  all  proceedings  under  it,  be  vacated 
and  set  aside.  That  there  is  no  logical  or  legal  connectfon  between  the  sanitv 
of  Ann  Eliza  Owens  on  the  Ist  July,  1890,  and  the  validity  of  the  Inquist' 
tion  of  lunacy  on  the  27(b  Hay,  1873,  is  snfflciently  obvious.  For  Impeaching 
tlie  original  validity  of  that  inquisition,  it  was  requisite  to  impugn  Its  regu- 
larity, or  to  establish  the  then  mental  competency  of  the  alleged  lunatic. 
True,  upon  her  restoration  to  sanity,  the  inquisition  and  judgment  of  lunacy 
might  have  been  superseded,  and  that  such  is  the  object  of  the  present  pro. 
oeeding  is  i^>parent  upon  the  terms  of  the  petition  by  which  It  was  initiated,  aa 
well  as  of  the  prayer  for  relief.  Viewing  the  proceeding,  then,  as  an  appli* 
cation  to  supersede  the  commission  of  lunacy  on  the  ground  of  subsequent 
recovery,  the  death  of  the  lunatic  interposes  an  insurmountable  bar  to  its 
maintenance.  The  petition  for  a  tupenedeaa  must  proceed  from  the  lunatic 
himself,  and  upon  his  allegation  that  he  has  recovered  his  senses.  BieparU 
Xogera,  6  K.  J.  £q.  46;  JBx  parte  Bumpton,  Mos.  78;  Ba>  parU  Hankt,  8 
Johns.  Ch.  567;  Bx parte  Sftanley,  2  Yes.  Sr.  25.  And  the  lunatic  must  be 
accessible,  so  that  the  court  may  ascertain,  by  a  personal  examination, 
whether  he  be  restored  to  sanity.  Shelf.  Lun.  S  11,  pp.  279-282;  Ordr.  Jud. 
Ins.  tit.  5,  p.  256.  The  Oode,  too,  unequivocally  implies  the  existence  of  the 
lunatic  at  the  time  the  inquisition  is  superseded,  by  providing  (section  2848) 
that,  "  where  be  becomea  competent  to  manage  himself  or  his  ulalrs,  the  court 
must  make  an  order  requiring  the  committee  to  restore  to  him  his  property;" 
and  by  prescribing  (section  2844)  that  "where  he  dies  the  power  of  the  com- 
mittee ceases,  and  his  property  must  be  administered  and  disposed  of  as  if  a 
committee  had  not  been  appointed."  Indeed,  in  the  very  nature  of  the  thing, 
as  an  adjudication  of  the  present  capacity  of  the  person,  a  tuptnedean  of  an 
inquisition  of  lunacy  assumes  that  the  person  so  adjudged  to  be  competent  to 
the  management  of  himself  and  his  affairs  is  not  dead,  but  still  lives.  It  re- 
sults, therefore,  that  the  court  lias  no  power  to  supersede  the  commission  of 
lunacy  against  Ann  Eliza  Owens  upon  the  ground  that  since  the  inquisition 
she  liiia  been  restored  to  reason.  I  own  my  inability  to  perceive  the  analogy, 
suggested  by  the  Ingenious  counsel  for  petitioner,  between  vacating  an  in- 
quisition of  lunacy,  and  decreeing  satisfaction  of  a  judgment.  But,  however 
it  be,  the  law  has  prescribed  the  method  of  declaring  satisfied  an  inquisition 
of  lunacy,  namely,  by  superseding  it,  and  that,  we  have  seen,  is  unattainable 
after  the  death  of  the  lunatic.  It  does  not  follow,  however,  that  the  peti- 
tioner is  altogether  remediless.  Claiming  as  grantee  for  value  from  the  alleged 
lunatic,  affirming  that  at  the  time  of  the  conveyance  she  was  perfectly  com- 
petent to  its  execution,  and  conceding  the  technical  nullity  of  the  deed  be- 
cause of  the  Inquisition,  the  petitioner  presents  a  clear  case  for  the  exercise 
<rf  whatever  power  the  court  may  possess  to  redress  the  grievance  of  which 
complaint  is  made.  Snch  power  the  court  has  and  may  exert  by  means  of  a 
traverse  of  the  inquisition.  By  this  proceeding  the  present  condition  of  the 
lunatic  is  not  questioned,  bnt  her  insanity  at  the  time  of  the  inquisition,  or 
its  regularity,  is  challenged,  and  the  issue  so  raised  la  tried  by  a  Jury,  by 
the  court,  or  by  a  referee.  Such  a  proceeding  ne&I  not  be  Instituted  by  the 
lanatic,  but  a  grantee  whose  conveyamw  is  Invalidated  by  the  inquisition 
will  be  permitted  to  traverse  it,  on  stipulating  to  be  bound  by  the  final  deci- 
sion therein.  Tauger  v.  Skinner,  14  N.  J.  £q.  389;  Bx  parte  Christie, 
5  Paige,  242;  Medlooh  v.  Cogbum.  1  Rich.  £q.  477;  Sx  parte  QUet, 
11  Paige,  248.  As  tothe  practice  upon  such  proceeding,  see,  further,  Clapp^t 
Cate,  20  How.  Pr.  885;  Bx  parte  Traeg,  1  Paige,  580;  In  re  Rustell,  1  Barb. 
Ch.  38;  MoGinnU  v.  Com..  74  Pa.  St.  245;  Rogers  v.  Walker,  6  Pa.  St.  371; 
Ludtoick  V.  Com.,  18  Pa.  St.  175;  Leehey  t.  Cunningham,  56  Pa.  St.  373; 
Hill  V.  Lay,  84  y.  J.  Eq.  150.  Obviously,  as  the  traverse  does  not  question 
the  present  condition  of  the  lunatic,  and  as  she  is  represented  by  her  heirs. 
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her  decease  opposes  no  obstacle  to  the  proceeilins;.  Should  the  chnrcb  of  St. 
Francis  Xavier  choose,  by  an  amended  or  original  petition,  to  traverse  the 
inquisition  by  allegatioos  impeaching  its  validity,  e.  g.,  want  of  notice  to  the 
lanatic,  the  proceeding  will  be  entertained.  Petitioner's  motion  to  confirm 
denied,  with  810  costs.  The  motion  to  vacate  the  proceeding  denied,  witb- 
out  costs,  and  with  leave  to  petitioner  to  amend  as  indicated. 


Wbthobe  0.  Bbooes. 
{.Common  PUa»  of  New  York  Ctty  and  County,  EquUu  Term.    Deoemlier,  UBL) 

1.  Oim  Causa  Uobtis— Whsk  Void. 

Under  Iaws  1SS8,  a  81^  declaring  that  ever7  one  who.  In  fraud  of  the  oreditors  of 
a  decedent,  receives,  or  in  any  way  interferes  with,  decedent's  property,  shall  be 
liable  to  the  executors  or  administrators  for  such  property  or  Its  value,  a  gift  oousa 
morMs  of  all  one's  property  is  void  if  the  donor  has  any  debts. 
>.  Sams— OiFT  on  CoKDiTiON. 

To  malce  a  gift  causa  mortis  valid,  there  must  be  a  renunciation  by  the  denor, 
and  an  acquisition  by  the  donee,  of  all  interest  and  title  to  the  property  intended  to 
be  given,  and  such  gift  Is  void  when  accompanied  by  the  condition  that  part  thereof 
be  applied  to  the  payment  of  the  donor's  debts. 

Action  by  Mary  T.  Wetmore  against  Frances  G.  Brooks,  administratrix. 
Judgment  for  defendant. 
Samuel  Campbell,  for  plaintiff.     Wm.  H.  Sage,  for  defendant. 

BooKSTAvER,  J.  This  action  was  originally  brought  by  the  plaintiff 
against  the  Bowery  Savings  Banh;  to  recover  the  sum  of  8793.^  on  deposit  to 
the  credit  of  Georgiana  H.  Williams,  deceased,  which  she  claimed  as  a  gift 
oatMa  mortis  from  Miss  Williams.  After  her  death  the  defendant  applied  for 
and  obtained  letters  of  administration,  and  thereafter,  as  such  administratrix, 
made  a  demand  upon  the  bank  for  the  money;  whereupon  the  bank  ol)tained 
an  order  of  interpleader,  wliereby  the  defendant  was  substituted  as  defendant 
in  this  action.  The  question  to  be  determined  is  whether  or  not  there  was  a 
valid  gift  to  the  plHintifl  causa  mortis.  The  deceased  was  the  niece  of  the 
plaintiff,  being  the  daughter  of  plaintiff's  sister.  The  other  next  of  kin  were 
Grover  £.  Hurlburt.  a  maternal  uncle;  Harriet  M.  Goodrich,  Maria  Chirk, 
Charlotte  Genet,  and  Frances  G.  Brooks,  the  defendant  herein,  paternal  aunts. 
Miss  Williams  had  lived  for  a  numl>er  of  years  in  the  same  house  with  the 
plaintiff,  but  had  paid  her  own  rent,  and  owned  the  furniture  in  her  rooms, 
together  with  some  family  pictures  and  two  bank  books,  representing  about 
$1,000.  The  Bowery  Savings  Bank  book  was  in  a  trunk  in  her  room.  Where 
.the  other  bank  book  was  does  not  clearly  appear  from  the  evidence.  The  de. 
ceased  had  been  ill  about  a  week  before  the  alleged  gift  was  made,  suffering 
from  an  intestinal  obstruction.  She  died  about  4  o'clock  on  a  Sunday  after- 
noon. On  the  evening  before  her  death,  at  about  11  o'clock,  the  physician 
in  attendance  testiQed  that  she  was  very  weak ;  that  for  some  time  she  had 
lieen  under  the  influence  of  morphine  to  alleviate  her  sufferings;  that  at  that 
time  she  did  not  carry  on  any  lengthy  conversation,  but,  as  a  rule,  merely 
answered  questions  put  to  her  by  saying  "yes"  or  "no"  in  a  very  feeble  voice. 
He  further  testified  that  he  again  called  upon  his  patient  about  8  o'clock  on 
Sunday  morning,  and  found  her  still  weaker,  and  in  alwut  the  same  mental 
condition.  The  alleged  gift  is  said  to  have  been  made  about  4  o'clock  on  Sun- 
day morning.  One  of  the  witnesses  for  the  plaintiff  testiQed  that  plaintiff 
came  to  the  lied,  and  said,  "You  are  very  sick;"  to  which  Miss  Williams 
replied,  "1  am  very  sick,  ain't  I,  Aunt  Mary?"  That  plaintiff  then  said, 
"Yes,  Oeorgie,  you  are  very  sick.  Have  you  anything  you  would  like  to 
say?"  The  other  witness  testified  that  the  plaintiff  was  sitting  on  the  sideof 
the  t>ed  when  the  deceased  said  to  her,  "Aunt  Mary,  I  am  very  sick.  Do  yon 
think  1  will  get  well?"    To  which  the  plaintiff  replied.  "No.  Georgle;  I  don't 
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.hink  you  will.  Is  there  anything  you  would  like  to  say?" — tlius  sbuwins 
that  the  plainliS  herself  originated  the  conversation  leading  to  the  alleged 
gift.  According  to  both  witnesses,  the  plaintlfF  also  suggested  the  different 
parts  of  that  conTersation,  eyen  asking  her  if  she  had  any  money  left,  and 
where  her  bank  books  were,  etc.  These  two  witnesses  afterwards  denied  the 
alleged  gift  of  the  money  to  three  witnesses  who  were  produced  on  behalf  of 
the  defendant.  Mrs.  Aldrich,  one  of  the  witnesses  for  plaintiff,  told  then> 
that  she  knew  nothing  about  the  gift,  as  she  was  in  and  out  of  the  room  all 
of  the  time,  and  did  not  hear  all  the  conversation ;  and  Mrs.  Yail,  the  other 
witness,  said  to  them  that  the  deceased  bad  said  that  Mrs.  Wetmore  was  to  sell 
the  things  and  pay  the  expenses,  telling  them  nothing  about  the  bank  books. 
Such  statements  by  witnesses  of  the  gift  were  held  suflScient  in  the  case  of 
Bick  V.  Reese,  (Sup.)  3  N.  Y.  Supp.  757,  to  uphold  a  verdict  against  the  gift. 
It  also  appears  that  the  plaintiff  lierself ,  several  weeks  after  the  deatli  of  Miss 
Williams,  told  Mr.  Lyon,  the  undertaker,  and  Mr.  Purdy,  the  landlord,  that 
all  the  money  deceased  left  was  about  $200,  which  slie  told  Mr.  Purdy  was  in 
the  iiieamen's  Bank,  and  intimated  to  them  that  there  would  not  he  money 
enough  to  pay  all  the  debts,  as  there  was  owing  between  $150  and  $201)  to  the 
landlord  for  rent,  and  over  $100  to  the  undertaker,  besides  the  physician's 
and  druggist's  bills.  Her  position  is  therefore  inconsistent,  because  she  has 
brought  an  action  claiming  the  money  in  the  Seamen's  Bank,  which  can  only 
proceed  upon  the  theory  that  it  was  a  gift  to  her,  whereas  her  statement  to 
those  witnesses  that  it  was  a  part  of  the  estate  negatives  the  idea  of  any  gifU. 
Both  Mrs.  Aldrich  and  Mrs.  Yall  testified  that  the  deceased  Bald  her  bank 
books  were  in  the  trunk,  while  Mrs.  Wetmore  testified  that  there  was  only 
one  book  there.  There  is  a  material  difference  in  the  terms  of  the  conversa- 
tion given  by  these  two  witnesses  relating  to  the  alleged  gift,  —Mrs.  Aldrich 
testifying  that  the  deceased  made  the  gift  subject  to  the  payment  of  her  debts; 
the  other  one  testifying  that  she  heard  nothing  about  paying  the  debts  or  ex- 
penses, and  did  not  hear  anything  said  about  money.  If  Mrs.  Aldrich  is  cor- 
rect, the  plaintiff  only  took  part  of  the  property,  as  creditors  were  to  be  paid, 
and  she  took  the  residue;  whereas,  if  Mrs.  Vail  is  correct,  the  plaintiff  took 
the  property  entirely,  and  no  provision  was  made  for  the  debts.  Gifts  causa 
mortis  are  regarded  with  suspicion  by  the  courts,  and  must  ba  affirmatively 
shown  by  tbe  clearest,  strongest,  and  most  unequivocal  evidence.  The  ease 
with  which  frauds  may  be  perpetrated  has  led  to  the  adoption  of  this  rule,  (Van 
Fleet  V.  MeCam,  [Sup.]  2  N.  Y.  Supp.  676;  HalsUad  v.  Sherrill.  6  N.  Y.  St. 
Bep.  15;  Chalker  v.  Chalker,  5  Redf.  Sur.  480;  Grymes  v.  Hone,  49  N.  Y.  23; 
Parkin  v.  Day,  6  Wkly.  Dig.  IIS:  Grey  v.  Grey,  47  N.  Y.  555;  and  many 
cases  which  miglit  be  cited,)  and  I  do  not  think  the  plaintiff  has  fairly  sustained 
tbe  burden  to  which  slie  is  put  in  this  case.  Besides,  the  divergence  in  the 
testimony  between  the  two  witnesses  as  to  that  conversation  makes  it  ex- . 
tremely  difficult  to  say  which  is  correct.  If  there  was'no  provision  for  the 
payment  of  debts,  then  I  think  it  is  obnoxious  to  chapter  314,  Laws  1858, 
which  declares  that  "every  person  who  shall,  in  fraud  of  the  riglits  of  cred- 
itors and  others,  have  received,  taken,  or  in  any  manner  interfered  with  the 
estate,  property,  or  effects  of  the  deceased  person,  shall  be  liable  in  the  proper 
aftion  to  the  executors  or  administrators  of  sucli  estate  or  property  for  the 
same,  or  the  value  of  any  property  or  effects  so  received  or  taken;"  and  in 
Jones  T.  Jones,  41  Hun,  163,  that  section  was  held  to  apply  to  a  gift  causa 
mortis;  and  although  there  was  in  that  case  a  dissenting  op'nion  by  Follett, 
J.,  the  nature  of  the  testimony  in  this  case  fully  supplies  the  lack  of  evidence 
in  Jones  v.  Jones,  pointed  out  in  the  dissenting  opinion.  For  it  is  clear  that. 
If  there  was  a  gift  at  all,  all  the  property  belonging  to  the  deceased  was  given 
to  tbe  plaintiff,  and  consequently  there  was  nothing  whatever  left  to  pay  her 
creditors,  and  the  estate  would  be  insolvent.  In  Fox  v.  Moyer,  54  N.  Y.  131, 
it  is  said  that  a  voluntary  conveyance  will  only  be  "upheld  by  proof  showing 
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that  when  made  he  retained  an  ample  estate  to  pay  all  his  debts."  And  the 
case  of  Spotten  v.  feeler,  22  Abb.  N.  G.  lOG:  "If  a  debtor  may  dispuseof  his 
property  in  the  way  it  was  done  under  the  circumstances  here  shown  to  exist, 
and  thus  put  bis  creditors  at  defiance,  the  law  is  of  little  avail  to  the  latter  by 
way  of  protection  against  injustice."  Xf.  on  the  other  band,  the  gift  was 
made  subject  to  the  payment  of  debts,  tlien  it  was  not  absolute.  There  was 
a  condition  annexed,  to  wit,  that  the  debts  must  be  paid.  In  order  to  malse  a 
valid  gift  oauta  mortiH,  there  must  be  a  "renunciation"  by  the  donor,  and  an 
acquisition  by  the  donee,  of  all  interest  in  and  title  to  the  subject  of  the  gift; 
part  cannot  be  reserved,  but  all  roust  be  given.  Curry  v.  Powen,  70  N.  Y. 
2.17'.  Inra 0'9ara.  16 N.  Y.  St.  Kep.  739;  In  r«  Wirt,  b  Dem.  Sur.  179.  But, 
giving  the  testimony  offered  by  the  plaintilT  the  utmost  credence,  it  scarcely 
makes  out  a  case  of  a  gift.  The  statements,  "the  rest  is  yours,"  and  "do 
wltti  them  as  you  like,"  are,  in  my  judgment,  scarcely  sufficient  to  uphold  a 
gift.  The  words  are  too  ambiguous  to  carry  a  clear  indication  of  the  inten* 
tion  of  the  deceased  to  part  with  title  to  the  property.  It  may  also  be  doubted 
whether  the  delivery  was  such  as  would  be  required  to  uphold  a  gift  causa 
mortis;  but  it  is  unnecessary  to  give  reasons  for  this  at  length,  as  I  think  I 
have  given  sufBcient  to  justify  the  conclusion  to  which  I  have  arrived.  On 
the  trial  I  permitted  the  physician  to  testify  whether,  in  his  opinion,  the  phys- 
ical condition  of  the  plaintiff  was  such  that  she  would  understand  the  na.- 
tureof  a  gift  of  personal  property;  and  also  whether  or  not  her  condition  was 
such  that  she  could  understand  the  nature  of  such  an  act  as  the  giving  away 
of  money  or  fnmiture,  etc.  I  had  considerable  doabt  at  the  time  whether 
these  questions  sliould  have  been  allowed,  and  have  not  regarded  the  answers 
given  by  liim  at  all  in  arriving  at  a  conclusion  in  this  case;  and,  if  any  ap- 
peal is  taken,  I  think  these  answers  should  be  stricken  out  of  the  case.  The 
judgment  should  be  in  favor  of  the  defendant,  with  costa. 


BIEB3HBNK  St  at,  «.  StOKBB. 
{Common,  Pleas  of  New  York  City  and  Countu,  Oeneral  Tsm.    Mar  ^  180^) 

1.  UaOHAKIOS'   LlENB — RiOBT  TO  PbBSONAI.  ACTION. 

The  fact  that  plaintiff  ba--  Died  a  meobaolc's  lien  tor  work  and  labor  is  no  defense 
to  an  action  to  recover  for  buch  work  and  labor;  since  I^aw*  1885,  c.  843,  permitting 
a  personal  judgment  where  plaintiff  falls  to  establish  a  Hen,  does  not  exclude  the 
right  to  a  personal  action  for  the  debt  if  the  llenholder  ohoosea  to  resort  to  tliat 
remedy. 
8.  Same— ConNTCBCLAiM— Expenses  or  Removiho  Lisn. 

In  such  action,  the  expenses  of  removing  the  lien,  and  preparing  for  an  antici- 
pated action  to  enforce  the  lien,  cannot  be  made  the  subject  of  a  counterclaim, 
since  those  matters  do  not  "arise  out  of  the  contract  or  transaction  set  forth  in 
the  complaint, "  and  are  not  "connected  with  the  subject  of  the  action. " 

•8.  Court  or  Commou   Flbas — Appbllatb  JuRiaDiarioN — Citt  Oodbt. 

Though  the  general  term  of  the  city  court  of  New  York  city  errs  in  enteriiig 
final,  instead  of  interlocutory,  Judgment,  overruling  a  demurrer  to  a  counterclaim, 
thereby  reversing  an  order  of  special  term,  an  appeal  nevertheless  lies  to  the  court 
of  common  pleas,  under  Code  Civil  Proc  {  8101,  which  provides  for  an  appeal  to 
that  court  from  a  final  Judgment  entered  on  an  appeal  to  the  general  term  of  the 
city  court;  but  in  such  oase  the  court  cannot  pass  on  the  merits  of  the  demurrer, 
and  can  only  remit  the  case  to  the  city  court  for  the  entry  of  an  interlocutory  judg- 
ment. I 

Appeal  from  city  court,  general  term. 

Action  by  Philip  Bierahenk  and  another  against  William  K  D.  Stokes.  A 
demurrer  to  a  part  of  defendant's  answer  was  sustained  by  the  special  term 
of  the  city  court.  From  an  order  of  the  general  term  of  tliat  court  reversing 
the  order  of  the  special  term,  and  overruling  the  demurrer,  plaintiffs  appeal. 
Reversed. 

The  opinion  at  the  general  term  of  the  city  court  was  delivered  by  FiTZ- 
siuoNs,  J.,  and  was  concurred  in  by  Yan  Wyck  and  McCaktht,  J  J.,  and  is 
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as  follows:  "The  defendant's  answer,  contained  in  paragraptis  second,  flftli, 
sixth,  and  seventh,  is  framed  upon  the  theory  that  plaintiff,  in  his  complaint, 
failed  to  correctly  set  out  the  facts  of  the  transaction  pleaded,  and  that  the 
answer  does  so  by  pleading  new  matter,  which  truthfully  alleges  the  facts, 
and  presents  a  valid  defense.  I  believe  that  such  a  pleading  is  proper,  for 
the  Code  reads  that  the  complaint  sliall  contiin  a  plain  and  concise  statement 
of  the  facts,  and  that  the  answer  may  allege  new  matter  constitutin<{  a  de- 
fense. If  the  plaintiff  fails  in  his  complaint  to  state  truthfully  the  facts  of 
the  oanse  of  action  sued  upon,  I  thinlc  that  the  defendant  may,  in  his  answer, 
deny  the  contents  of  the  complaint,  and  then  set  out  in  tiis  own  way  a  plain 
and  concise  statement  of  the  transaction  referred  to  in  the  complaint,  and 
this  is  Just  what  the  defendant  herein  claims  he  did  in  the  sections  mentioned. 
Such  pleading,  I  think,  is  in  conformity  with  the  spirit  of  the  Code,  which 
contemplates  that  each  party  to  an  action  shall  fully,  fairly,  and  truthfully  state 
the  facts  upon  which  they  respectively  rely  to  succeed  in  the  proeecution  or 
defense  of  the  same.  It  apprises  each  of  the  parties  of  tlie  attitude  of  the 
opponent.  Ko  surprises  are  encountered  at  the  trial.  The  trial  justice  and 
jurors  are  enlightened  concerning  the  question  in  dispute.  The  worst,  I 
think,  that  can  be  said  against  it  is  that  it  discloses  too  much.  For  that  rea- 
son it  might  be  stricken  out  as  surplusage,  with  perhnps  ten  dollars,  but 
should  not  be  declared  demurrable  with  full  costs.  The  fourth  and  eighth 
paragraphs  of  the  answer  also  seem  to  me  to  be  proper,  if,  as  therein  alleged, 
the  plaintifTs  filed  a  lien  against  defendant's  rml  estate,  when  they  had  no 
right  to  do  so,  and  that  defendant  was  put  to  the  expense  and  trouble  of  iiav- 
ing  that  lien  removed,  which,  if  it  remained  uncanceled  of  record,  would  be  a 
cloud  and  incumbrance  on  his  property.  I  think  that  in  such  a  case  he  is  en- 
titled to  recover  proper  damages.  The  order  appealed  from  should  be  reversed, 
and  the  demurrer  overruled,  with  costs. " 

Argued  before  Dalt,  Q.  J.,  and  Biscboff  and  Pbtor,  JJ. 

Oscar  RlchUr,  for  appellants.     William  R.  Martin,  for  respondent. 

Dalt,  C.  J.  The  complaint  was  for  work,  labor,  and  services,  and  the 
answer  of  the  defendant,  besides  denying  that  the  plaintiffs  performed  said 
work  for  him,  set  up  as  new  matter  constituting  a  defense  and  counterclaim 
facts  stiowing  tiiat  the  piaintifls  bad  filed  an  unauthonzed  mechanic's  lieu 
against  his  property  for  the  same  work,  and  thus  subjected  him  to  the  ex- 
pense of  clearing  the  said  lien  from  his  land,  and  to  tlie  cost  of  defending  any 
action  they  might  bring  thereon,  and  counterclaiming  S500  damages  ttiere- 
for.  To  this  new  matter  plaintiffs  demurred  on  the  ground  of  insutiiciency 
in  law.  Altliough  a  mechanic  may  acquire  a  Hen  for  his  work,  he  is  not  con- 
fined to  the  enforcement  of  that  security  for  the  satisfaction  of  his  debt.  It 
is  a  cumulative  remedy,  and  does  not  prevent  an  action  at  law  upon  his  claim. 
This  was  held  under  previous  lien  acts.  Cremin  v.  Byrnes,  4  £.  D.  Smith, 
756;  Maxey  v.  Larkin,  2  E.  D.  Smith,  540;  Pollock  v.  Ehle,  Id.  541;  erid- 
ley  V.  Rowland,  I  £.  D.  Smith,  670.  The  provision  of  the  present  act  (1885, 
C.  342)  permitting  a  peraonal  judgment  where  the  plaintiff  fails  to  establish 
a  lien,  does  not  exclude  the  right  to  a  personal  action  for  the  debt  if  the  lienor 
chooses  to  resort  to  that  remedy  instead  of  the  enforcement  of  the  lien.  The 
tact  of  the  filing  of  the  lien,  therefore,  does  not  constitute  a  defense  to  this 
action.  Kor  can  the  owner  of  the  premises  counterclaim  in  an  action  for  the 
debt  tlie  expenses  he  has  incurred  for  removing  the  lien  and  preparing  for  a 
possible  action  for  its  enforcement.  The  expense  of  preparing  for  "a  possible 
action"  can  be  no  ground  of  action,  and  therefore  no  ground  of  counterclaim. 
As  to  the  expense  of  removing  the  lien,  it  cannot  be  counterclaimed  in  this 
action,  because  it  is  not  a  cause  of  action  arising  out  of  the  contract  or  trans- 
action set  forth  in  the  complaint,  nor  connected  with  the  sul)ject  of  the  ac- 
tion.   The  subject-matter  of  this  action  is  the  doing  of  the  work,  labor,  and 
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services  at  the  defendant's  reqaest;  and  the  subject-matter  of  the  defendant's 
counterclaim  is  the  filing  of  the  lien  for  such  work.  But  the  former  is  wholly 
independent  of  the  latter.  Kor  is  the  claim  for  damages  for  the  expense  of 
removing  the  lien  a  cause  of  action  arising  upon  contract.  It  would  seem, 
therefore,  that,  the  new  matter  in  the  answer  not  containing  a  good  defense 
nor  counterclaim,  the  demurrer  was  properly  sustained  by  the  special  term  of 
the  city  court.  Upon  appeal,  however,  the  general  terra  reversed  the  special 
term,  and  ordered  Judgment  for  the  defendant  overruling  the  demurrer.  Had 
an  interlocutory  judgment  only  been  entered  upon  this  decision,  an  appeal 
tlierefrom  would  not  lie  in  this  court.  The  opportunity  to  have  such  in- 
terlocutory judgment  reviewed  by  this  court  could  only  be  presented  upon 
appeal  from  the  final  judgment  in  the  action.  But  the  defendant  has  chosen 
to  enter  a  final  judgment,  after  taxation  of  costs,  with  a  provision  for  execu- 
tion therefore  against  the  plaintiffs.  This  is  clearly  irregular.  The  proper 
judgment  upon  a  demurrer  to  a  part  of  an  answer,  where  the  issues  of  fact 
remain  to  be  tried,  is  an  interlocutory  judgment.  Final  judgment  in  the  ac- 
tion cannot  be  entered  until  the  case  is  ready  for  final  judgment  upon  all  the 
issues.  Watson  v.  Bedloe,  2  N.  Y.  Law  Bui.  26;  Belknap  v.  Mclntyre,  2 
Abb.  Fr.  366.  The  costs  awarded  upon  sustaining  the  demurrer  to  a  part  of 
an  answer  cannot  be  collected  until  final  judgment  is  rendered  upon  the  is- 
sues in  the  action  generally.  Armstrong  v.  Cummings,  22  Hun,  570.  But 
in  this  case  the  defendant  has  entered  final  judgment  in  his  favor  for  the  costs 
of  the  demurrer,  and  from  such  final  judgment  the  plaintiffs  are  entitled  to 
appeal  to  this  court.  Code,  §  8191,  provides  for  an  appeal  from  the  general 
term  of  the  city  court  to  this  court  where  a  final  judgment  has  been  entered 
upon  an  appeal  taken  to  the  general  term.  The  final  judgment  appealed  from 
must  therefore  be  reversed,  and  the  defendant  may  enter  an  interlocutory 
judgment  in  place  of  it.  We  cannot  entertain  an  appeal  from  the  ordered 
the  general  term,  nor  afllrm  the  decision  of  the  specjal  term,  upon  the  demur- 
rer, for  tliey  can  only  be  reviewed  upon  appeal  from  the  final  judgment  in 
the  action  to  be  entered  after  all  the  issues  are  disposed  of;  but  we  have  ex- 
pressed an  opinion  upon  the  merits  of  the  demurrer  because  both  parties  have 
argued  them  upon  their  briefs  on  this  appeal.  Final  judgment  of  the  general 
term  reversed,  and  and  the  case  remitted  to  the  city  court  for  the  entry  of  an 
interlocutory  judgment  upon  the  decision  of  the  general  term.  Appall  from 
the  order  of  the  general  term  dismissed.  No  costs  of  this  appeal  to  either 
party.    All  concur. 


Newoombb  v.  Fbases  et  dl, 

(Common  Pleas  of  New  York  City  and  County,  General  Term.    Hay  S,  1599.) 

UiSTEB  AND  Servant— CO2ITBA0T  o»  Hirino— Compensation. 

Plaintiff  agreed  to  introduce  and  sell  a  medical  preparation  to  the  trade  at  $4.70 
per  day,  or  a  commission  guarantied  to  equal  that  sum.  While  plaintiff  was  on  the 
road,  defendants'  factoiy  was  burned  down,  and  the  parties  entered  into  a  new  con- 
tract, whereby  plaintiff  was  to  go  on  the  road  again,  and  receive  a  compensation  ot 
SO  per  cent,  commissions  on  sales,  out  of  which  he  was  to  pay  shipping  expenses. 
Held,  that  the  two  contracts  were  not  intrinsically  inconsistent,  and  the  question 
whether  the  last  contract  superseded  the  first  was  one  of  fact,  and  proper^  left  to 
the  jury,  to  be  determined  on  the  attendant  circumstances. 

Appeal  from  city  court,  general  term. 

Action  by  Albert  S.  Newcombe  against  Horatio  N.  Fraser  and  Benjamin 
F.  Faircbild  to  recover  damages  for  breach  of  contract  of  employment.  Plain- 
tiff agreed  to  introduce  and  sell  defendants'  medical  preparation  to  the  trade 
at  $4.70  per  day  for  one  year,  or  on  a  commission  guarantied  to  equal  that  sum. 
While  plaintiff  was  on  the  road,  defendants'  factory  burned  down,  on  which 
the  parties  entered  into  a  new  contract,  by  which  plaintiff  was  to  go  on  the 
road  again,  and  receive  a  compensation  of  50  per  cent,  commissions  on  sales, 
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oat  of  wbich  he  was  to  pay  shipping  expenses.  From  a  judgment  for  plain- 
tiff, awarding  him  compensation  at  the  rate  of  S4.70  per  day,  less  credits,  de- 
fendants appeal.    Affirmed. 

The  cause  was  heard  at  the  general  term  of  the  city  court  before  Frrzsi- 
HONs  and  McCarthy,  J  J.,  and  the  following  opinion  was  delivered  by  Frrz- 
BIMONS,  J.,  and  concurred  in  by  McCartht.  J.:  "The  real  question  litigated 
between  the  parties  liereto  at  the  trial  of  tliis  action  was,  *  Did  the  agreement 
of  April  12th  cancel  the  agreement  of  February  Ist,  or  was  it  intended  by  the 
parties  hereto  as  a  temporary  substitute  therefor,  and  only  to  that  extent  a 
modification  of  the  same? '  The  question  was  fully  and  fairly  submitted  to  the 
jnry,  and  they,  by  their  verdict,  decided  that  the  April  agreement  whs  merely 
a  temporary  substitute  for  tiie  February  agreement,  and  rendered  judgment 
in  favor  of  plaintiff.  In  submitting  this  question  to  the  jury  in  the  manner 
he  did,  I  think  the  trial  justice  did  right.  The  agreement  of  April  12th  is  cer- 
tainly vague,  uncertain,  and  indefinite,  and  the  intent  of  the  parties  is  left  in 
doubt,  and  therefore  it  was  proper,  in  view  of  this  condition  of  affairs,  to 
submit  the  whole  matter  to  the  jury,  and  let  them,  from  all  the  evidence  in 
the  case  and  surrounding  circumstances,  determine  what  was  the  purpose  and 
intention  of  the  parties  when  they  made  said  agreement.  That  the  trial  jus- 
tice, in  pursuing  this  course,  did  the  wisest  thing,  is  apparent  from  a  reading 
of  the  February  agreement.  In  that  paper  notliing  is  left  to  inference  or  con- 
jectun.  All  is  plain.  The  rights  and  duties  of  the  parties  thereunder  are 
clearly  set  out  and  defined.  From  this  circumstance  I  infer  that  the  parties, 
when  they  intended  to  make  a  final  and  lasting  agreement,  expressed  in  writ- 
ing their  agreements  fully,  but  when  tliey  intended  to  make  a  mere  temporary 
and  sliifting  agreement  tliey  carelessly  and  uncertainly  expressed  the  same  as 
they  did  in  the  April  agreement  The  objection  uf  defendants  is  mainly  based 
upon  the  theory  that  the  April  agreement  annulled  tiie  February  agreement, 
and,  as  this  theory  is,  in  our  opinion,  a  mistaken  one,  we  believe  that  the  ot}- 
jections  are  not  well  taken.  Tlie  plaintiff  had  the  right.  In  fact  it  was  his 
duty,  to  seek  employment  elsewhere,  when  del'endants  failed  or  refused  to 
carry  out  their  agreement  with  him.  The  jury,  by  their  verdict,  decided  that 
the  defendants,  and  not  the  plaintiff,  refused  to  carry  out  the  agreement;  that 
the  April  contract  was  not  intended  by  the  parties  to  annul  the  Febraary 
agreement.  Under  these  circumstances,  the  acceptance  by  plaintiff  of  em- 
ployment from  CJoswell  &  Co.  was  not  an  abandonment  of  his  contract  with 
defendants,  but,  upon  the  contrary,  was  a  duty  which  the  law  cast  upon  him, 
viz.,  to  seek  employment,  so  as  to  lessen  the  damages  which  accrued  to  him 
because  of  the  violation  of  his  contract  with  defendants  by  defendants.  The 
judgment  must  be  affirmed,  with  costs." 

Argued  before  Dalt,  C.  J.,  and  Bischoff  and  Prtor.  JJ. 

Abra?tam  B.  Tappen,  {AM  Crook,  of  counsel,)  for  appellants.  Walter  R. 
Beach,  for  respondent. 

P£R  CtTBiAH.  The  chief  controversy  between  tlie  parties  was  whether  the 
contract  of  February  1,  1886,  was  superseded  by  the  instrument  of  April  12, 
1886.  The  papers  not  being  intrinsically  inconsistent,  but  their  effect,  one 
upon  the  other,  depending  on  the  attendant  circumstances  and  contemporane- 
ous oral  explanations,  presented  a  question,  not  of  law  for  the  court,  but  of 
fact  for  solution  by  the  jury;  and,  the  verdict  being  supported  by  sufficient 
proof,  we  have  no  jurisdiction  to  disturb  it  because  contrary  to  the  weight  of 
evidence.  The  result  of  the  trial  appears  to  be  in  conformity  with  substantial 
Justice,  and  unaffected  by  material  error,  and,  accordingly,  the  Judgment  is 
is  affirmed,  with  costs.    All  concur. 
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Adler  v.  Mbtropoutak  Ex..  Bt.  Co.  ef  <U. 

(Superior  Court  of  New  York  City,  General  Term.    May  2, 18W.) 

1.  Emintm  Domaik — £i.EyATED  Railway  Stations— iNmMorioM. 

AU  stations  and  side  tracks  of  an  elevated  railway  must  be  oonstructed  within 
the  prescribed  line  of  its  ronte,  and  where  the  company  constructs  a  station  pro- 
jecting into  a  side  street,  which  is  not  within  the  limits  prescribed  by  the  rapid 
transit  commissioners,  the  implication  is  that  it  acts  without  legislative  authority, 
and  an  injunction  will  issue  to  compel  the  removal  thereof. 

1.   SaMB— IlWITKCIION— ElTBMT  Of  INHTBT— Db  MiNIUIS. 

Where  there  is  a  posiUve  invasion  of  properly  rights,  the  maxim  de  minimis 
non  curat  lex  does  not  apply :  and  the  fact  that  such  station  only  ]^roj«cta  two  feet 
Into  the  side  street,  even  u  it  could  be  considered  as  a  trifling  Injury,  is  noobjeo- 
tion  to  the  assertion  of  the  property  owner's  legal  rights. 

Appeal  from  special  term. 

Action  by  Leopold  Adler  against  the  Metropolitan  Elevated  Railway  Com- 
pany and  others.  A  judgment  was  entered  awarding  the  plaintiff  91i250 
damages,  and  restraining  the  defendants  from  the  further  operation  of  their 
road  in  front  of  the  plaintiff's  premises  No.  1S2  First  avenue,  unless  within 
a  time  fixed  by  the  decree  they  pay  to  the  plaintiff  the  sum  of  95,000,  ad- 
judged to  be  the  value  of  the  easements  taken,  and  directing  the  removal  of 
such  portion  of  their  station  as  extends  into  Eighth  street.  Sefendanta  ap- 
peal.   At&rmed. 

Argued  before  Fbkeduan  and  MoAdau,  JJ. 

Davies  &  Rapallo  and  B.  ToUea,  for  appellants.  O.  P.  it  J,  A.  B.  Cotolet, 
for  respondent. 

MoAdam ,  J.  The  evidence  satisfactorily  sustains  the  findings  of  the  conrt 
below,  botb  as  to  past  damages  and  value  of  the  easements.  The  only  ques- 
tion requiring  special  mention  arises  on  the  part  of  the  judgment  which  re- 
quires the  defendants  to  remove  that  portion  of  their  structure  or  station  which 
projects  into  Eighth'  street.  The  plaintiff  does  not  dispute  the  right  of  the 
Metropolitan  Elevated  Railway  Company  to  build  and  maintain  stations  along 
its  established  route.  The  legislature  has  given  it  this  authority,  and,  In  any 
event,  it  would  seem  to  follow  by  necessary  implication.  But  he  insists  that 
the  defendant  can  exercise  only  such  power  as  the  legislature  has  given  it; 
that  when  the  route  is  designated,  this  means  that  the  corporation  must  keep 
the  whole  and  every  part  of  its  structure,  of  whatever  nature  the  same  may 
be,  within  the  confines  of  the  line;  and  that,  although  stations,  sidings,  and 
switches  may  be  constructed  on  the  roadway,  they  cannot  be  built  off  such 
route,  The  plaintiff  is  correct  in  his  contention.  The  railway  company  has 
no  right  whatever  to  appropriate  public  streets  or  highways  to  its  use  without 
legislative  sanction,  and  even  then  is  Iwund  to  make  compensation  to  the 
abutting  owners  for  any  injury  done  to  their  property  by  reason  of  any  inter- 
ference which  its  structure  may  cause  to  their  easements  of  light,  air,  or  access, 
or  any  depreciation  in  fee  or  rental  value  resulting  from  the  operation  of  its 
road.  The  onun  was,  therefore,  upon  the  railway  company  to  show  some  grant 
which  permitted  it  to  diverge  from  the  line  of  its  route  into  Eighth  street,  and 
erect  a  station  projecting  two  feet  beyond  the  easterly  line  of  First  avenue. 
No  such  permission  was  shown,  and  that  portion  of  the  structure  must  there- 
fore be  assumed  to  have  been  built  and  maintained  without  the  semblance  of 
right,  (not  as  a  temporary  privilege,  but  permanent  erection,)  and  the  court 
below  properly  directed  its  removal.  This  accords  with  the  decision  of  Judg« 
O'Bbien  in  dismissing  condemnation  proceedings  affecting  the  same  prop- 
erty. In  re  Metropolitan  El.  Ky.  Co.,  (Sup.)  VZ  N.  Y.  Supp.  506.  In  the  con- 
struction of  grants  of  franchises,  such  grants  are  generally  construed  most  fa- 
vorably to  the  public,  and  most  strongly  against  the  grantee.  Nothing,  as  a 
rule,  passes,  except  what  is  expressed  in  unequivocal  language.    Langdon  v. 
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Mayor,  eto.,  93  N.  Y.  129,  147;  Syractue  Water  Co.  v.  City  qfSyraouse,  116 
N.  Y.  167,  178.  22  N.  £.  Kep.  381.  Applying  this  rule,  it  follows  that,  as 
Eighth  street  is  not  included  in  the  route  desij^nated  by  the  rapid  transit  cotn- 
missioners,  and  was  not  essential  to  the  enjoymeat  of  the  franchise,  it  Is  to  be 
regarded  as  excluded.  There  is  room  for  no  other  implication.  The  defend- 
ants urge  that  the  interference  with  the  public  right  in  Eighth  street  is  too 
trivial  to  be  made  the  basis  of  a  judgment  for  removal  on  the  principle  of  de 
tatnimis  non  curat  lex.  This  maxim  is  never  applied  to  the  positive  and 
wrongful  invasion  of  another's  property.  The  degree  is  wholly  immaterial. 
Seiieoa  R.  Co.  v.  Auburn  <£  iZ.  R.  Co.,  5  Hill,  at  page  175.  Two  feet  of  land 
in  a  thickly  populated  portion  of  a  city  is  not  so  trifling  as  to  deny  the  injured 
party  the  legal  remedies  necessary  or  proper  for  asserting  the  right  of  prop- 
erty thereto,  or  to  redress  any  trespass  thereon.  We  find  no  error,  and  the 
Judgment  appealed  from  must  be  aflSrmed,  with  costs. 


SOHELLINO  V.  BiSCHOFF  et  al. 

(Supertor  Court  of  New  York  City,  Oeneral  Term.    May  8, 1893.) 

Biu.  OF  8AI.B — Cbattei.  M0BTOA.OE — CiHoiLLATioir — Reformation. 

Where  a  bill  of  sale  absolute  on  its  face  is  intended  as  a  mere  security,  bnt  is  ez- 
eonted  without  any  fraudulent  representations,  the  fact  that  the  creditor  takes 
possession  of  ttie  goods,  and  sells  them,  sooner  than  the  debtor  expected,  will  not 
enable  the  latter  to  maintain  an  action  to  set  aside  the  bill  of  sale,  and  fordamages; 
but  the  proper  remedy  is  an  action  to  reform  the  instrument,  and  for  an  accounting 
as  to  the  proceeds  of  the  sale. 

Appeal  from  special  term. 

Action  by  Andrew  W.  Schelling  against  Cord  BIschofF  and  others  to  set  aside 
«  bill  of  sale  and  a  confession  of  judgment.  Complaint  dismissed,  and  judg- 
ment for  defendants.     Plaintiff  appeals.     Affirmed. 

For  prior  reports,  see  13  N.  Y.  Supp.  600,  and  14  N.  Y.  Snpp.  949. 

Argued  before  Freedman  and  MoAdam,  JJ. 

James  Forrest,  for  appellant.    If.  W.  Tompkttu,  for  respondents. 

MoAdah,  J.  The  evidence  shows  that  there  were  no  material  misrepre 
sentatlons  made  to  induce  the  plaintiff  to  execute  the  bill  of  sale.  He  intended 
to  give  the  defendants,  who  were  creditors  of  his,  security  fur  their  demand 
against  bim;  and  it  was  put  in  the  form  of  a  bill  of  sale,  whenachattel  mort- 
gage might  have  been  more  appropriate  for  the  purpose  intended.  After  the 
defendants  received  the  bill  of  sale,  they  asserted  their  rights  under  it  sooner 
than  the  plaintiff  expected,  and  as  a  consequence  his  store,  stock  in  trade, 
etc.,  were  sold  to  satisfy  their  cUim.  The  action  is  to  set  aside  the  bill  of 
sale,  and  a  confession  of  judgment  thereafter  obtained,  on  the  ground  of 
fraud.  The  defendants  removed  their  judgment  from  the  records  by  satis- 
faction piece  duly  filed,  and  the  acts  done  by  them  are  justified  solely  under 
the  bill  of  sale.  Nothing  was  taken  under  the  judgment,  and  as  it  was  can- 
celed of  record  before  the  commencement  of  this  action  the  plaintiff  required 
no  equitable  relief  to  be  discharged  from  it.  The  bill  of  sale  not  having  been 
procured  by  fraudulent  representations  as  to  material  facts,  thecomplaint  was 
properly  dismissed,  not  so  much  for  the  absence  of  allegations  of  fraudulent 
Intent,  as  from  the  want  of  evidence  of  fraud  in  procuring  the  execution  of 
the  instrument.  Though  absolute  on  its  face,  the  bill  of  sale  was  clearly  in- 
tended, not  as  a  satisfaction  of  the  debt,  but  by  way  of  mortgage  only;  and 
if  the  action  bad  been  to  declare  it  a  mere  security  for  the  sum  due,  and  for 
an  accounting  of  the  proceeds  of  sale,  it  would  have  been  maintainable. 
Equity,ltis  true,  will  in  a  proper  case  penetrate  beyond  the  coveringof  form, 
and  look  at  the  substance  of  the  transaction ,  and  treat  it  as  it  really  and  in  essence 
is  and  was  intended  to  be,  and  as  it  should  have  been  declared  in  the  papers; 
-for  a  writing,  like  the  phonograph,  should  record  the  true  expressions  and  in- 
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tentions  of  the  parties  as  they  made  and  proclaimed  them.  Where  it  does  not, 
reformation  is  the  remedy.  There  may  be  trouble  in  furnishing  satisfactonr 
proof  of  fraud  or  mutual  mistake;  none  with  the  remedy,  if  the  required  proof 
is  sufficient.  The  difficulty  here  is  tliat  if  the  bill  of  sale  had  t>tien  a  chattel 
mortgage  the  defendants  might  have  done  the  same  acts  under  it  as  were  per- 
formed under  the  bill  of  sale;  that  is,  taking  i>ossession  and  selling  the  prop- 
erty to  the  highest  bidder.  The  mortgagees  would  have  been  liable,  bowerer, 
to  a  suit  in  equity,  calling  them  to  account  for  the  proceeds  of  sale.  Jones. 
Chat.  Mortg.  8  353.  The  present  suit  is  not  for  reformation  and  account, 
but  is  founded  on  fraud  to  avoid  the  instrument  altogether,  and  for  damages, 
as  If  no  writing  whatever  had  been  executed  or  intended  to  beexecaled.  The 
plaintiff  is  not  entitled  to  that  broad  relief  on  the  evidence.  As  the  instru- 
ment executed,  and  that  intended  to  have  been  given,  concerned  personal 
property,  and  would  in  either  event  have  produced  the  same  result,  the  vari- 
ance of  form  is  in  the  present  instance  of  no  practical  importance.  It  follows 
that  the  judgment  appealed  from  must  be  affirmed,  with  costs. 


BiEM  et  al.  0.  Hellmam  et  al. 
(Superior  Court  nf  New  YbrH  City,  Oeneral  Term.    May  9, 1892.) 

Bnx  o»  Particulabs— Whto  Denibd — Etidencb. 

In  an  action  a^inst  alleged  partners  on  an  agreement,  in  which  one  of  the  de- 
fendants sbowed  that  he  was  never  a  partner  of  his  codefendants,  nor  interested 
in  business  with  them  in  any  manner,  that  he  never  bad  any  dealings  with  plain- 
tiffs, and  that,  if  the  agreement  sued  on  was  signed  with  his  name,  it  was  a  forgery, 
the  court  erred  in  directing  service  of  a  bill  of  particulars  showing  the  nature  of 
the  agreement  sued  on,  since  by  such  defendant's  own  showing  he  was  able  to 
deny  all  the  aUegations  of  the  complaint. 

Appeal  from  special  term. 

Action  by  Julius  Bien  and  another  against  Theodore  Hellman  and  others. 
From  an  order  directing  service  of  a  bill  of  particulars  on  defendant  Hell- 
man,  plaintiffs  appeal,     iieversed. 

Argued  before  Sedgwick,  C.  J.,  and  Freedhan  and  McAdam,  J  J. 

Franklin  Bien,  for  appellants.     George  W.  Seligman,  for  respondents. 

Fbeedham,  J.  The  complaint  is  founded  upon  a  theatrical  contract,  al- 
leged to  have  been  made  by  the  respondent  and  two  other  defendants  as  co- 
partners in  a  certain  theatrical  business.  The  particulars  which  were  ordered 
to  be  furnished,  were  as  to  (a)  the  nature  of  the  agreement  sued  on,  whether 
oral  or  in  writing;  (6)  the  nature  and  items  of  the  theatrical  printing,  and 
of  the  materials  therefor,  alleged  in  the  complaint  to  have  been  furnished  to 
the  defendants,  and  of  those  alleged  in  the  complaint  to  have  been  delivered 
to  the  defendants;  (c)  the  items  of  the  credit  of  $1,115.50,  to  which  the  de- 
fendants are  alleged  in  the  complaint  to  be  entitled.  The  order  having  been 
made  before  answer,  it  was  incumbent  upon  the  moving  defendant  to  estab- 
lish a  necessity  for  the  granting  of  the  order  at  that  stage  of  the  litigation  in 
order  to  enable  him  to  prepare  his  answer  to  the  complaint,  wliich  was  for  a 
certain  balance  due  upon  the  alleged  contract.  But  the  said  defendant  him- 
self showed  that  he  never  was  a  partner  of  the  codefendants;  that  he  never  had 
any  dealings  with  the  plaintifFs;  that  lie  never  was  interested  in  business  with 
the  codefendants  in  any  way  or  manner,  and  that,  if  there  is  any  agree- 
ment in  writing  with  his  signature,  it  is  a  forgery.  Under  these  circum- 
stances, no  necessity  whatever  existed  for  ordering  the  plaintiffs  to  furnish  a 
bill  of  particulars,  for  the  defendant  showed  bis  ability  to  positively  deny  all 
the  allegations  of  the  complaint. 

The  order  should  be  reversed,  with  910  costs,  etc.    All  concur. 
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81XIH  Nat.  Bank  or  Cmr  op  New  York  o.  Lorillard  Briok 
Works  Co.  et  al. 

(Buptrior  Court  cf  New  York  City,  Oejieral  Term.    Hay  a,  1893.) 

Oiransioii  or  AcooinioDA.Tioif^  Papbb — Pubcoasbk  fob  Valub — Evidengs. 

a  bank  jpassed  the  proceeds  of  disooant  of  diverted  accommodation  notes  to  the 
credit  of  B.,  the  person  acoommodated,  and  took  from  him  two  checks,  aggregat- 
ing the  amount  01  the  disoount,  one  of  which  it  credited  to  the  acconnt  of  a  firm 
of  which  8.  was  a  member,  to  balance  a  check  deposited  by  that  firm,  which  came 
back  through  the  clearing  house  unpaid,  notwithstemdinK  which  credit  the  bank 
still  retained  the  returned  oheok  as  a  dum  against  the  firm  in  case  the  title  to  the 
discounted  notes  should  falL  The  two  checks  of  8.  were  never  canceled  by  the 
bank  as  paid.  Held  insufficient  to  show  tliat  the  bank  was  a  purchaser  of  the  notes 
for  value. 

Appeal  from  juiy  term. 

Action  by  the  Sixth  National  j'ank  of  the  City  of  New  York  against  the 
Lorillard  Brick  Works  Company  anil  another.  From  a  judgment  for  defend- 
ants,  and  from  an  order  denying  a  motion  for  a  new  trial,  plaintiff  appeals. 
Affirmed. 

Argued  before  Scdowick,  0.  J.,  and  McAdak,  J. 

F.  C.  Barlow,  for  appellant.    RUtliard  L.  Stoeezj/,  for  respondents. 

McAdam,  J.  The  action  is  on  a  past-due  promissory  note  for  $5,000,  made 
by  the  Lorillard  Brick  Works  Company  to  the  order  of  James  A.  Simmons. 
and  indorsed  by  him  and  by  Jacob  Ix>rillard,  and  pussed  before  maturity  to 
the  credit  of  said  James  A  Simmons  on  the  bool<8  of  the  plaintiff.  The 
evidence  established  the  fact  that  the  note  was  made  by  Lorillard  In  the  name 
of  the  brick  company,  (he  being  its  president,)  and  indorsed  by  him  individ- 
ually, all  for  the  accommodation  of  Simmons,  and  that  it  was  diverted  by  him 
from  the  purpose  for  which  it  was  intended.  This  made  it  necessary  for  the 
plaintiff  to  show  two  things:  First,  that  the  plaintiff  paid  value  for  the 
paper;  seamd,  that  the  plaintiff  had  no  notice  tliat  the  paper  had  been 
diverted.  Comstock  v.  Hier,  73  N.  Y.  269;  Vosburgh  v.  JH^mdor/,  119  N. 
Y.  357.  23  N.  E.  Rep.  801;  Bank  v.  Same,  123  N.  Y.  191.  25  N.  £.  Rep.  402. 
The  plaintiff  proved  want  of  notice  of  the  diversion,  and  the  contest  narrowed 
itself  down  to  the  single  question  whether  the  plaintiff  paid  value  for  the 
paper,  within  the  meaning  of  that  term  as  declared  by  the  courts.  The  mere 
formal  discounting  of  the  note,  and  passing  the  proceeds  to  the  credit  of  Sim- 
mons  upon  the  books  of  the  bank,  did  not  make  the  plaintiff  a  holder  for  value 
as  against  the  accommodation  maker  and  iodorser  of  diverted  paper.  The 
plaintia.muBt  have  actually  paid  out  and  parted  with  the  proceeds  of  the  dis- 
count before  it  could  acquire  an  indisputable  title  thereto.  Bank  v.  Fa2«n- 
ttne,  18  Hun,  417;  Piatt  v.  Chapln,  49  How.  Pr.  318.  The  plaintiff  con- 
cedes the  proposition  stated,  but  claims  to  have  paid  out  the  proceeds,  within 
the  meaning  of  that  term,  as  decided  by  the  cases  of  Pratt  v.  Foote,  9  N.  Y. 
463,  and  Mayer  v.  Hetdelbaeh,  123  N.  Y.  832,  25  N.  £.  Rep.  416.  Those 
cases  hold  substantially  that,  where  a  pre-existing  debt  has  been  actually  and 
absolutely  extinguished  in  consideration  of  the  transfer  of  negotiable 
paper,  the  transferee  Is  a  holder  for  value,  within  the  rule  protecting 
such  holder  against  prior  equities.  -In  Pratt  v.  Foote,  supra,  it  appeared 
that  the  Prattsville  Bank  (owned  by  the  plaintiff)  held  the  defendant's 
note  for  $1,000  and  Interest,  payable  to  and  indorsed  by  Samuel  Seudder; 
that  five  days  before  the  note  matured  the  defendant  called  at  the  bank 
with  Scndder's  ebe^  on  the  bank  for  the  amount  of  the  note  and  interest, 
(payable  on  the  day  the  note  fell  due,)  and  proposed  to  the  cashier  that 
he  should  take  the  check,  and  give  up  the  note,  which  the  latter  declined 
to  do.  It  was  then  agreed  that  the  check  should  be  letft;  that  Uie  cashier 
should  pin  it  to  the  note;  and,  if  Scudder's  account  was  made  good  on  the 
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day  both  fell  due,  the  check  woald  pay  the  note.  Five  days  after  the  note 
matured  several  suius  were  credited  to  Scudder,  more  than  sofflcient  to  meet 
the  checlt,  which  was  thereupon  charged  to  Scudder's  account,  and  the  note 
posted  in  the  bill  book  and  tickler  as  paid,  and  the  charge  of  the  check  to 
Scudder  was  posted  from  the  cash  book  into  the  ledger.  Tlie  maker  of  the 
note' in  that  case  interested  hioiself  in  its  payment,  and  could,  on  the  day  the 
credit  was  made,  i)ave  withdrawn  the  money  from  the  bank  on  Scudder's 
check,  and  returned  it  in  extinguishment  of  the  note,  it  the  bank  liad  re- 
quired him  to  do  so;  and  the  court  held  that  in  legal  effect  the  same  result 
was  produced  by  the  mode  which  the  bank  adopted.  In  Mayer  v.  Htiddbach , 
supra,  the  proposition  decided  was  that,  where  a  depoaitor  in  a  bank,  having 
sufficient  funds  standing  to  his  credit,  tenders  to  the  bank  a  check  in  payment 
for  negotiable  paper  it  has  for  sale,  and  the  bank  accepts  the  check,  charges  it 
against  the  deposit,  cancels  and  Qles  itasa  voucher,  and  deli  vera  over  the  paper 
purchased,  the  pa  rcbaser  is  a  bolder  for  val  ae,  the  an  tecedent  debt  of  the  bank 
beingprotonto  actually  and  in  fact  extinguished.  In  the  present  instance 
tbere  was  no  agreement  whereby  any  other  obligation  was  to  be  paid  with  the 
moneys  credited  to  Simmons,  as  in  the  Pratt  Case,  and  no  delivery  up  of 
other  securities,  as  in  the  Maytr  Case.  Practically  all  the  plaintiff  did  in  the 
case  at  bur  was  to  take  two  checks  from  Simmons  to  its  own  order,  together 
aggregating  the  amount  of  the  proceeds  of  the  discount.  One  of  these  it 
enxilted  as  a  nominal  bookkeei^ng  payment  to  the  account  of  John  Satterlee 
Sb  Co..  (a  firm  in  which  Simmons  was  a  member.)  The  debit  balance  of  the 
Satterlee  account  was  produced  by  the  act  of  the  bank  in  charging  against 
this  account  a  check  for  $30,000  of  some  third  party,  deposited  by  Satterlee 
&  Co.  OD  January  2tt,  1890,  which  came  back  tbrougta  the cloirlng  boose  on  the 
29tb,  unpaid.  While  nominally  crediting  the  Simmons  cheek  to  the  unpaid 
balance  of  the  Satterlee  account,  it  held  on  to  the  return  ebed<,  thereby  retain- 
ing its  claim  against  Satterlee  &  Co.,  if  the  Siminoas  check  staouid  not  prove 
good  to  the  bank  by  reason  of  failure  of  the  title  of  the  bank  to  the  notes 
discounted  for  Simmons'  account,  thereby  negativing  any  presumption  that 
the  crediting  of  this  Simmons  check  was  intended  to  be  an  absolute  payment 
of  the  returned  check.  The  tentative  character  of  the  transaction  further 
appears  from  the  fact  that  the  bank  never  canceled  the  two  Simmons  checks 
upon  its  iron  file,  according  to  the  custom  of  bHoks  respecting  paid  checks, 
but  kept  these  checks  also  in  its  possession.  In  short,  the  plaintiff  surren- 
dered nothing  on  the  faith 'of  the  note  in  suit.  Its  position  will  not,  in  a 
legal  sense,  be  changed  for  the  worse  by  its  failure  to  recover  anything  upon 
it,  and  it  cannot,  by  its  own  volition,  on  any  en  parte  system  of  credits  or 
debits,  conjure  up  a  theory  of  payment  or  satisfaction,  not  manifested  or  in- 
tended by  the  other  parties  to  the  transaction.  The  bookkeeping  entries  con- 
stitute no  parting  with  value  within  the  rule  making  a  plaintiff  a  bonaftde 
holder,  so  as  to  exclude  existing  equities  between  the  parties.  Iruuratu-.e  Co. 
V.  Church,  81  N.  Y.  218;  MoQuade  v.  Irtoln,  89  N.  Y.  Super.  Ct.  896;  Buhr- 
man  v.  Baylia,  14  Kun,  608,  and  other  cases  before  cited.  Tbere  was  noth- 
ing to  go  to  the  jury  on  any  of  the  questions  involved,  and  the  verdict  in 
favor  of  the  d^endant  was  properly  directed;  and  the  judgment  entered 
tkereon,  and  the  order  denying  the  motion  for  a  new  trial,  must  \m  affirmed, 
wttb  costs. 
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Dttncan  d.  New  Yore  Mvt.  Ins.  Co. 

(Superior  Court  of  New  Tcfrk  City,  General  Term.    May  9, 1893.) 

1.  Mabirb  iNBUBAKoa — Cahobllation  ov  Pouct— Iomoxaso  or  Loss. 

The  oanoellation  of  •  policy  of  marine  losarance  In  consideration  of  the  retam  of 
unearned  pramiam*  at  a  time  when  both  parties  ware  ignorant  of  the  loss  of  the 
vessel  is  a  mistake,  and  will  be  rescinded  in  equity,  though  the  mistalce  was  mat^ 
rial  to  the  contract  of  one  party  only.    16  N.  Y.  Bupp.  MS,  atSrmed. 
S.  Baxk — Imtbrbst. 

Plaintiff  having  songbt  relief  in  equity,  thereby  assuming  that  he  had  no  cause 
of  action  nntil  the  cancellation  was  set  aside,  the  court  erred  In  allowing  interest 
on  the  policy  from  the  date  of  loss.    16  N.  T.  Supp.  842,  modified. 

Appeal  from  special  term. 

Action  by  William  B.  Duncan,  Jr.,  against  the  New  York  Matnal  Insur- 
ance Company,  to  set  aside  the  cancellation  of  a  policy  of  marine  Insurance. 
From  a  judgment  for  plaiptiff,  defendant  appeals.    Modified. 

Argued  before  Sedowick,  0.  J.,  and  Frjesdman  and  MoAdau,  JJ. 

North,  Word  <t  Wagttaff,  for  appeUant.  V/hteUr,  QortU  A  Godkin,  tor 
respondent. 

McAoAif,  J.  Many  of  the  l^al  principles  affecting  the  rights  and  liabili- 
ties of  the  parties  under  the  contract  of  insurance  have  been  settled  adversely 
to  the  defendant  in  an  action  by  the  plainti£F  on  n  similar  policy  on  the  same 
vessel,  issued  by  the  China  Mutual  Insurance  Company.  See  14  N.  Y.  Supp. 
301,  afiSrmed  29  N.  E.  Rep.  76.  The  new  phase  now  presented  is  as  to  the 
effect  of  a  cancellation  of  the  policy  after  the  loss  of  the  vessel,  and  before 
either  party  knew  of  the  fact.  It  is  manifest  that  the  parties  intended  to 
cancel  the  policy,  not  from  the  time  of  its  original  delivery,  but  on  and  after 
December  8,  1888,  the  day  of  the  cancellation.  The  defendant  retained  tlie 
premium  for  the  risk  up  to  that  time,  and  returned  merely  the  unearned 
premium  for  the  time  unexpired.  The  vessel  having  been  lost  prior  to  the 
cancellation,  the  liability  of  the  defendant  bad  at  tliat  time  become  fixed  and 
irrevocable.  The  plaintiff  did  not  intend,  nor  did  the  defendant  expect,  to  be 
released,  from  any  actual  liability  already  incarred  and  then  existing,  but 
from  any  that  might  occur  thereafter.  The  acts  of  the  parties  demonstrate 
this.  If  it  liad  been  intended  to  rescind  the  policy  in  toto,  the  entire  premium 
would  have  been  returned,  for  this  was  the  consideration  of  the  defendant's 
agreement;  for  here,  as  in  Baker  v.  Insurance  Co.,  51  Mich.  243,  16  N.  W. 
Bep.  391,  the  policy  was  not  canceled  until  after  the  loss  and  right  of  action 
accrued,  and,  as  was  held  in  that  case,  "there  is  nothing  in  the  mere  act  of 
cancellation  to  operate  retroactively  so  as  to  cut  off  the  claim  for  damages  al- 
ready existing."  Perhaps  the  plaintiff  required  no  equitable  relief  if  the  sur- 
render of  the  policy  was  intended  to  operate  as  to  future  liability  only,  but  the 
plaintiff  acted  on  the  assumption  that  equitable  relief  was  necessary  to  rein- 
state the  parties  to  their  former  position;  and  the  defendant,  not  having 
raised  the  objection  in  its  answer  that  equitable  relief  was  unnecessary,  can- 
not raise  that  question  now.  Totoit  qf  Mentz  v.  Cook,  108  N.  Y.  504,  15  N. 
£.  Rep.  541;  Ostrandar  v.  Weber,  114  N.  Y.  95,  21  N.  £.  Bep.  112.  We 
will  assume,  therefore,  that  the  plaintiff  was  properly  in  equity,  and  that 
that  branch  of  the  court  obtained  complete  jurisdiction  over  the  controversy. 
The  plaintiff  did  not  seek  for  reformation,  so  that  the  court  was  not  called 
upon  to  make  a  new  contract  for  the  parties,  but  to  rescind  the  cancellation, 
so  as  to  reinstate  the  parties  where  the  contract  itself  placed  them.  While 
equity  will  not  reform  a  contract  unless  the  mistake  is  proved  to  be  the 
mistake  of  both  parties,  it  may  rescind  and  cancel  a  contract  upon  the 
ground  of  mistake  of  facts  material  to  the  contract  of  one  party  only. 
Diman  v.  Railroad  Co.,  5  R.  I.  130.  That  is  this  case.  Story  lays  down 
the  general  rule  "that  an  act  done  or  contract  made  under  a  mistake  or 
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ignorance  of  a  material  fact  is  voidable  and  reliovable  in  equity,"  (Story, 
£q.  Jar.  §§  184,  140-148;)  and  Pomeroy,  in  treating  of  the  same  subject. 
Bays  tlie  mistake  or  ignorance  "must  concern  a  fact  material  to  the  transac- 
tion, as  that  a  certain  matter  or  thing  exists  at  the  present  time,  which  really 
does  not  exist;  or  that  a  certain  matter  or  thing  existed  at  some  past  time, 
which  did  not  really  exist,"  (Pom.  £q.  Jur.  §  854.)  Chief  Justice  Saya&e, 
in  Mowatt  t.  Wright,  1  Wend.  355,  on  the  same  topic,  said  "that  error  of 
fact  takes  place  either  when  some  fact  which  really  exists  is  unknown,  or 
some  fact  is  supposed  to  exist  which  does  not."  In  the  present  instance  both 
parties  evidently  acted  on  the  supposition  that  the  vessel  was  in  existence, 
and  hence  contracted  with  reference  to  a  subsisting  thing,  which  in  fact  bad 
no  existence  at  the  time.  Neither  party  knew  nor  had  any  reason  to  believe 
that  the  vessel  bad  foundered  prior  to  the  time  of  canceling  the  policy,  and 
must  have  contracted  without  such  knowledge  or  belief,  and  on  the  implica> 
tion  that  it  was  still  afloat,  and  had  an  existence.  In  such  a  case — mutual 
mistake  going  to  the  essence  of  the  contract — equity  may  relieve,  however 
innocent  the  parties  may  be,  (Story,  Eq.  J  ur.  §  142 ;)  and  the  same  principle 
is  carried  into  all  contracts,  of  whatever  character,  based  on  the  existence  of 
the  subject-matter  thereof.  Thus,  if  an  article  intended  to  t>e  sold  has  no  ex- 
istence, there  can  be  no  contract  of  sale.  If  A.  sells  his  horse  to  B.,  and  it 
turns  out  that  the  horse  was  dead  at  the  time,  though  the  fact  was  unknown 
to  the  parties,  the  contract  is  necessarily  void,  (2  Kent,  Cbmm.  468;)  and  the 
rule  is  in  no  way  limited  by  the  nature  of  the  subject-matter  involved,  but 
-extends  to  anything  capable  of  existence,  and  which  the  contract  implies  has 
an  existence  at  the  time  it  is  made,  {^Dexter  v.  Norton,  47  N.  Y.  62;  Kein  v. 
Tupper,  52  N.  Y.  550.)  The  setting  aside  of  the  cancellation  seems  war- 
ranted on  equitable  principles  by  the  facts  established.  The  insured  cer- 
tainly never  intended  to  discharge  an  existing  liability  of  $5,000  in  consider- 
ation of  the  return  of  an  unearned  premium  of  $233.33,  leaving  in  the  posses- 
flion  of  the  insurer  the  premium  for  the  risk  up  to  and  after  the  time  the  lia- 
bility itself  accrued;  and  effect  should  not  be  given  to  such  a  result  where  it 
is  contrary  to  the  manifest  intention  of  the  parties.  See  Sperry  v.  Miller, 
16  N.  Y.  407;  McGregor  v.  Board,  107  N.  Y.  at  pp.  516,  617,  14  N.  E.  Rep. 
422,  423.  The  policy  was  surrendered,  it  is  true,  but  there  is  no  claim  that  it 
was  destroyed,  or  intended  so  to  be;  and  the  surrender,  in  view  of  the  facta, 
is  consistent  with  the  theory  that  it  was  made  because  customary,  and  as  ev- 
idence that  the  liability  kept  alive  till  December  3,  1388,  was  not  to  continue 
after  that  date.  The  intention  of  the  parties  must  characterize  the  act  and 
interpret  its  meaning.  The  evidence  as  to  seaworthiness,  loss  of  the  vessel 
prior  to  December  8,  1888,  and  damages,  sustain  the  flndings  made  by  the 
trial  court;  and,  as  there  is  no  merit  in  the  exceptions,  but  one  question — 
that  of  interest — remains  to  be  considered.  The  remedy  Invoked  by  the  plain- 
tiff was  founded  on  the  postulate  that  he  had  no  action  at  law  until  the  can- 
cellation was  set  aside.  Following  this  supposition  to  its  natural  conclusion, 
the  item  of  8312.99  fur  18  months'  interest  should  not  have  been  allowed. 
Interest  is  in  the  nature  of  damages  after  default  by  the  defendant, — Hanley 
V.  Crowe,  (Sup.)  3  N.  Y.  Supp.  154, — and  the  theory  of  the  suit  (by  which 
the  plaintiff  is  of  course  bound)  implies  that  he  bad  no  present  cause  of  ac- 
tion until  the  cancellation  was  set  aside. 

For  the  reasons  stated  the  judgment  must  be  modifled  as  to  the  item  of 
interest,  and  affirmed  as  to  the  residue,  without  costs.    All  ooncor. 
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BiscuoFF  0.  New  Yobk  EIm  B.  Go.  et  dl. 

(Superior  Court  of  New  York  Citu,  Qeneral  Term.    May  10, 1893.) 

L  Elbtatsd  Railroads— Benefit  to  Profshtt — ^Pkoxivitt  of  Btatioh. 

The  question  whether  or  not  a  property  owner  la  benefited  by  having  a  large 
number  of  people  pass  his  premises  daily,  on  account  of  the  proximity  of  an  ele- 
vated railroad  station,  is  one  of  fact,  and  a  refusal  to  find  that  the  property  is  ben- 
efited thereby  will  not  be  disturbed. 
9.  Same— DoiTBLs  Fbontage— BsPABATiNa  Wall. 

Where  plaintiff's  premises  fronted  both  on  Park  Row  and  Duane  •treeta,  which 
were  intersecting  streets,  the  court  properly  refused  to  charge  that  the  premises 
consisted  of  two  separate  buildines,  In  the  absence  of  evidence  that  there  was  a 
separating  wall  between  them  without  openings,  cutting  oB  the  advantages  of 
light  and  alt  derived  by  the  one  from  the  other. 
8,  Same— Bemtal  Value — Evidbkoe. 

The  court  properly  allowed  plaintiff  to  prove  a  decrease  in  the  rent  of  adjaoent 
property,  in  the  absence  of  a  special  objection  on  the  ground  that  the  rent  was  a 
matter  of  bargaining  between  persons  other  than  the  parties  to  the  action. , 
4.  Bake — Dissimilakitt  of  Btkuotukes. 

The  fact  that  such  property  was  hotel  property,  dissimilar  in  Btructnre,  use,  and 
occupuiion  from  plaintiff's  property,  was  no  ground  of  objection  to  the  evidence. 

6.  BAME— lUHESFONBIVB  AK8WEK8. 

Plaintiff's  witness  testified  In  chief  that  plaintiff's  building  was  now  worth  from 
960,000  to  (05,000,  and  on  cross-examination  that  t^,000  damages  had  been  done  it 
by  the  erection  of  defendants'  road.  On  redirect  examination,  the  witness  was 
asked  how  much  he  allowed  for  damages  from  the  road,  to  which  he  answered  that 
the  property  would  sell  for  9100,000  if  the  road  was  not  there.  Held,  that  the 
court  properly  refused  to  strike  out  the  answer  as  Irresponsive,  and  as  relating  to 
new  matter, 
f   Same — Credibilitt  of  Witness. 

The  increase  in  the  witness'  estimate  of  the  damage  done  may  have  afforded  mat- 
ter for  comment  on  his  testimony,  but  did  not  render  it  incompetent. 

7.  Baxk— Reduction  of  Rent. 

Plaintiff  testified  that  he  reduced  the  rent  on  an  outstanding  lease  of  the  prem- 
ises, because  he  could  not  collect  the  full  amount  thereof  from  the  tenant.  Held, 
that  the  court  was  justified  in  holdin^^  that  the  reduction  was  due  to  business  ex- 
pediency, and  was  not  negligent  or  without  cause. 

Appeal  from  special  term. 

Action  by  Henry  BiscliQfF  against  the  New  York  Elevated  Bailroad  Com- 
pany and  another  From  a  judgment  for  plaintiff,  defendants  appeal.  Af- 
firmed. 

Argued  before  Sedgwick,  C.  J.,  and  DueKO  and  Qii,debslbbvb,  JJ. 

Barnard  Toilet,  for  appellant.  Edtoard  A.  Hibbard  and  W.  O.  Peokhatn, 
for  respondent. 

Per  Cubiam.  The  action  is  to  restrain  defendants  from  maintaining  their 
elevated  road,  and  from  running  tbeir  cars  thereon,  in  front  of  plaintiff's 
premises.  It  is  argued  fur  the  appellant  that  the  judge  incorrectly  refused 
to  find  as  requested  in  the  tiftietli  and  flfty-flrst  proposed  finding  of  fact. 
These  are:  There  is  a  station  of  defendants'  railroad  near  plaintiff's  prem- 
ises, which  is  daily  used  by  great  numbers  of  people,  some  of  whom  pass 
through  Park  Uow  in  front  of  plaintiff's  premises;  and  the  existence  of  sta- 
tion and  railroad,  and  the  great  numbers  of  people  thereby  drawn  to  the  vi- 
cinity of  the  plaintiff's  premises,  constitute  a  special  benefit  to  said  prem- 
ises. 

The  first  request  has  no  importance.  It  relates  to  some  people.  Tbat 
some  people  passed  the  plaintiff's  premises  could  not  affect  the  value  of  tliose 
premises.  Whether  great  numbers  of  people  being  drawn  to  the  vicinity  of 
plaintiff's  premises  would  constitute  a  special  benefit  to  them  would  depend 
upon  the  likelihood  of  their  becoming  customers  at  plaintiff's  premises,  or 
perhaps  purchasers  of  ibem.  Whether  there  would  besuch  advantage  would 
again  depend  upon  the  occupations,  means,  unil  the  places  of  the  home  and 
business  of  the  pussers-by.  The  question  is  one  of  fact  for  the  judge,  and 
v.lSN.Y.s.no.ll — 56 
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bis  refusal  to  Bnd  should  not  be  disturbed.  This  is  perceived  in  the  descrip- 
tion of  tlie  crowds  candidly  j^ven  by  the  counsel  for  the  appellants.  He 
says:  "Qreat  numbers  of  persons  employed  in  the  factories,  warehouses,  and 
places  of  business  in  this  part  of  the  city  use  these  stations  every  day.  and 
usually  pass  through  some  portion  of  Park  How  in  going  to  or  from  the  sta- 
tion." The  learned  court  took  into  consideration  fully  the  advantages  or 
benefits  conferred  on  the  property  by  the  railroad;  and,  except  in  rare  cases, 
it  is  always  done  when  the  market  value  of  the  abutting  land  is  proven;  for 
the  advantages,  general  ot  special,  have  gone  into  the  land  and  sffeeted  its 
value. 

The  counsel  for  the  defendants  asked  that  tliis  finding  of  fact  be  made,  (it 
was  sixty-second:)  "The  portion  of  plaintiff's  premises  known  as  'No.  20 
Duane  Slreet'  constitutes  a  separate  building,  with  a  separate  entrance,  sepa- 
rate walls,  and  no  frontage  on  Park  Kow.  No  easements  over  Park  Bow 
are  appurtenant,"  The  evidence  does  not  seem  to  show  that  between  the 
two  so-called  separate  buildings  there  is  any  separating  wall  so  solid  and  so 
without  openings  that  the  Duane  street  building  is  cut  off  from  the  advan- 
tages of  light  and  air  that  are  derived  from  Park  Bow.  At  one  time  the 
easements  from  Park  Bow  were  appurtenant  to  the  Duane  street  part  of  the 
property.  8o  far  as  the  latter  is  concerned,  there  is  no  proof  that  it  has  been 
extinguished.  The  relation  of  the  buildings  is  such  tl>at,  for  instance,  the 
first  Hoor  of  20  Duane  street  is  a  continuation  of  a  floor  in  No.  1  Chamtiers 
street.  Beyond  this,  Ko.  20  Duane  street,  in  its  front,  had  an  easement  wtiicb 
was  not  limited  to  Duane  street,  but  extended  easterly  to  Park  Bow.  The 
jud^e  would  not  have  been  justified  in  finding  as  requested.  Stevetu  ▼. 
Jiailroad  Co.,  (N.  Y.  App.)  28  N.  £.  Bep.  667.  The  plaintift  was  allowed 
to  prove  what  had  been  the  rents  of  Sweeny's  Hotel  from  1879  to  the  present 
time.  That  hotel  was  a  short  distance  from  the  plaintiff's  house.  Questions 
on  this  subject  were  objected  to  on  the  ground  that  they  were  indefinite  and 
irrelevant,  and  did  not  relate  to  the  premises  in  question,  and  were  not 
within  the  issues  in  this  action.  It  was  within  the  scope  of  the  action  to  as- 
certain what  the  effect  of  the  railroad  had  been  upon  Park  iiow.  either  in  de- 
creasing or  increasing  rental  or  fee  values.  There  was  no  special  objection 
taken  beoanse  the  renti  was  a  matter  of  bargaining  between  others  than  Uie 
parties  to  this  suit.  In  thpse  suits  evidence  is  often  allowed  without  objec- 
tion, npon  a  direct  examination.  For  want  of  the  particular  objection,  the 
action  of  the  court  sbonid  be  sustained.  The  dissimilarity  of  the  hotel  from 
the  premises  in  suit,  in  respect  of  structures  and  kind  of  occupation,  was  im- 
material to  the  inquiry  of  wliether,  in  a  course  of  years,  rent  on  Park  Row 
had  increased  or  decreased. 

The  plaintiff  called  as  a  witness  one  Harnett,  who  testified  as  to  the  valnes 
of  real  estate.  On  cross-examination  he  was  asked  by  defendant's  counsel, 
"Can  yon  give  the  value  of  Mr.  Bischoff's  building?"  The  answer  was  that  be 
supposed  the  building  to-d«y  would  sell  for  about  $60,000  or  $65,000.  He 
further  testified  that  another  building  In  Park  Bow  sold  for  $85,000.  and 
that  plaintiff's  building  was  a  little  larger  than  the  other.  Defendants' coun- 
sel then  asked:  "Question.  Is  it  on  account  of  the  dilTerence  in  the  buildings 
that  you  make  the  $25,000  differenceV"  The  answer  was:  "I  make  the  dam- 
age the  elevated  railroad  has  done."  On  redirect  examination  plaintiff's 
counsel  asked:  "Question.  In  estimating  for  counsel  for  defendant,  you  said 
you  allowed  so  much  for  damage  from  elevated  road  to  plaintifTs  property. 
How  mnch  did  you  allow?"  The  question  was  objected  to,  as  asking  t^r 
the  opinion  of  the  witness  as  to  the  damage.  The  conit  also  asked:  "How 
much  did  you  allow  in  the  estimate  already  given?"  The  witness  answered: 
"I  stated  frum  $60,000  to  »65,000.  I  figured  the  damage  done  from  $30,000 
to  $35,000.  In  other  words,  I  think  the  property  would  sell  for  $100,000,  if 
put  up  at  auction  to-day,  if  the  elevated  road  was  not  there.    That  is  the 
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way  I  made  np  my  estimate."  The  defendants'  counsel  asked  that  the  latter 
part  of  the  answer  be  stricken  out,  as  Irresponsive  and  iucompetent.  The 
plaintifF  could  not  properly  be  prevented  asking  the  particulars  of  the  evi- 
dence drawn  out  by  the  defendants.  There  was  no  new  subject  alluded  to. 
He  had  already  given,  in  substance,  what  he  believed  the  property  to  be 
worth  without  the  railroad;  for  he  had  said  it  was  worth  then  $60,000  to 
$65,000,  and  $25,000  damages  had  been  done.  His  last  answer  increased  the 
amount.  That  would  afford  matter  for  observation  upon  the  witness'  testi- 
mony, but  would  not  make  th6  testimony  incompetent.  Whatever  the  pur- 
pose of  the  defendants  in  asking  the  question,  the  plaintift  had  a  right  to  ex- 
amine to  frustrate  that  purpose,  if  possible;  and  a  failure  on  the  part  of 
plaintiff  to  accomplish  this  would  not  make  questions  they  had  asked  incom- 
petent. 

The  reduction  of  rent  on  an  outstanding  lease  was  not  negligent  or  Mrith- 
out  cause.  The  plaintiff  testiQed  tjiat  he  could  not  get  the  rent  from  the 
tenant  in  its  full  amount,  and  therefore  be  lowered  it  to  $60  a  month.  The 
judge  was  Justified  in  finding  that  the  plaintiff's  action  was  due  to  business 
expediency  or  necessity  in  endeavoring  to  get  the  largest  rent  that  could  be 
got.  The  action  of  the  judge  in  giving  damage  from  1884,  when  the  plain- 
tiff acquired  the  property,  and  through  three  years  of  a  then  pending  lease, 
is  in  accordance  witli  the  decision  of  Kom  v.  Railroad  Co.,  (Sup.)  15  N.  Y. 
Supp.  10.  Other  exceptions  have  been  examined,  and  do  not  call  for  »  re- 
versal of  the  judgment.    Judgment  aflBrmed,  with  costs.    All  concur. 


Lton  v.  Fitch  tt  al. 

(Superior  Court  cf  New  York  City,  Oeneral  Term.    Hay  2, 189a) 

1.  NaooTiABLB  Ikbtkumirts — Inkoobnt  Holsehs. 

One  who  receives  negotiable  paper  in  part  payment  of  an  account  is  not  a  TMna 
fide  liolder  for  value,  and  is  affected  by  all  the  equities  exiBting  against  his  prede- 
cessor in  title. 
9.  Same — Partnership — Firm  IimoKssifaNT  roa  Isdtvtduai.  Debt. 

An  individuEd  note  given  by  a  partner,  and  indorsed  by  him  in  the  Arm  name 
without  authority,  in  satisfaction  of  a  debt  wtiich  the  creditor  knows  to  be  that  of 
the  individnal,  is  not  enforceable  by  the  Utter  against  the  firm. 
S.  Sun— Sun  aoainst  Firm— JSvTDSHca. 

In  an  action  on  the  note  against  the  partnership,  it  is  not  competent  for  tlia 
maker  to  testify  as  to  whether  the  giving  of  the  note  was  of  any  benefit  to  the 
firm. 
4.  Pabtnebship— HOwPaoVBD— Adiiissioiib. 

The  admissions  of  one  of  a  number  of  persons  sought  to  be  charged  as  partneta 
are  not  admissible  to  Drove  the  partnership. 

Exceptions  from  jury  term. 

Action  by  Leroy  M.  Lyon  against  Halsey  Fitch  and  Herbert  C.  Whitney 
on  a  promissory  note.  The  trial  court  dismissed  the  complaint,  and  directed 
the  exceptions  to  be  heard  In  the  first  Instance  at  the  general  term.  Plaintifl 
moves  for  a  new  trial.     Denied. 

Argued  before  Fkebdmam  and  McAdam,  JJ. 

B.  S.  Clinch,  for  plaintiff.    Harriman  jk  Feaaenden,  for  defendant  Fitch. 

McAdah.  J.  The  action  is  on  a  $4,000  note  made  May  1, 1889,  by  the  de- 
fendant Whitney  to  his  own  order,  payable  13  months  after  date.  Whitney 
indorsed  upon  the  note,  first,  his  individual  name,  and  next  that  of  Fitch  & 
Whitney,  a  firm  of  which  he  was  a  member,  and  delivered  the  note  to  one 
Hills,  who  thereafter  transferred  it  to  the  plaintiff.  The  original  considera- 
tion for  the  note  was  moneys  loaned  by  Hills  to  Whitney  individually,  long 
before  the  firm  of  Fitch  &  Whitney  was  formed.  The  plaintiff  received  the 
note  from  Hills  before  maturity,  and  gave  him  credit  on  account  for  the 
amount  of  it.    The  plaintiff  parted  with  nothing  on  the  faith  of  the  paper,  so 
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that  he  did  not  become  a  bona  ftde  holder  tbereof  for  value,  within  the  rule 
as  established  in  this  stHte.  Coddington  v.  Bay,  20  Jolins.  637;  Stalker  v. 
McDonald,  6  Hill,  98;  Farringlon  v.  Bank,  24  Barb.  555;  Moore  v.  Ryder,  ■ 
65  N.  Y.  438;  and  other  cases  collated  in  4  Lawson,  liigbts,  liein.  &  Pr. 
g  15161.  He  simply  succeeded  to  Ihe  rights  of  Hills,  8ul>jt>i:t  to  all  the  equities 
existing  bet-ween  him  and  the  defendant.  Hills  could  have  maintained  no 
action  against  Fitch,  for  lie  knew  the  note  and  the  indorsement  had  notliini; 
whatever  to  do  with  the  firm  business  of  Fitch  &  Whitney,  and  the  plaintiff 
stands  in  no  better  position. 

Each  partner  is  the  agent  of  the  partnership  as  to  all  matters'  within  the 
scope  of  the  partnership  business,  and  can  bind  tiie  firm  by  making,  indors- 
ing, and  accepting  bills  and  notes  in  such  business;  but  he  has  no  more  au- 
thority than  a  mere  stranger  to  execute  such  paper  in  his-  own  individual 
businessor  fortheaccommodationuf  others.  Farmers' <& Mechani<^' Bankv. 
Butchers'  c6  Drovers'  Bank,  16  N.  Y.  at  page  135.  Such  note  can  be  enforced 
only  against  the  partner  making  it,  and  tl'ie  tuct  that  the  proceeds  may  have  been 
used  for  firm  purposes  does  not  render  the  nonassenting  partner  liable  on  the 
note.  Bank  v.  Underhill,  21  Hun,  178.  Hills  knew  that  the  indorsement  of 
Fitch  It,  Whitney  was  not  given  for  a  partnership  debt,  or  in  the  partnership 
bdsiness,  but  was  written  by  Whitney,  one  of  the  firm,  in  a  matter  not  relat- 
ing to  the  firm's  business,  but  to  a  private  transaction  of  his  own,  and  it  did 
not  bind  Fitch,  his  copartner.  Fielden  v.  Lahens,  9  Bosw.  at  page  445,  2 
Abb.  Dec.  Ill,  and  6  Abb.  Pr.  (N.  &)  341;  Bank  v.  Savery,  45  N.  Y.  Super. 
Ct.  K.  97.  Since  every  partner  lias  prima  facie  equal  power,  a  note  signed  by« 
the  firm  name,  though  made  by  a  single  partner,  is  presumably  a  firm  note, 
(Whitaker  V.  Brown,  16  Wend.  607;)  and  so  with  a  firm  indorsement,  {Moore- 
htad  V.  Qilmore,  77  Fa.  St.  118.)  But  when  it  appeared,  as  it  did  here,  that 
the  note  was  not  indorsed  in  the  course  of  the  partnership  business,  but  fur 
the  benefit  of  Whitney,  and  that  this  fact  was  known  to  Hills,  it  was  then 
incumbent  on  his  transferee  to  show  that  Fitch,  as  well  as  Whitney,  had  as- 
sented to  the  undertiiking.  It  was  bis  duty  on  that  stale  of  facts  to  show  af- 
lirmatively  that  Fitch  was  a  party  to  the  contract.  Wilson  v.  Williams,  14 
Wend.  147;  Vallett  v.  Parker,  6  Wend.  615;  Austiny.  Vandermark.  4  Hill, 
259.  His  assent  must  be  proved,  and  will  not  be  implied  or  presumed. 
Mercein  v.  Andrus,  10  Wend.  461.  The  exception  to  the  rule  exists  only  in 
favor  of  a  bona  ftde  holder  for  value  without  notice, — Bank  v.  Morgan,  73 
N.  Y.  593;  Johnson  v.  Mon  Lee,  (City  Ct.  N.  Y.)  10  N.  Y.  Supp.  9;  for  the 
giving  of  a  note  in  the  partnership  name  is  a  virtual  representation  that  it  is 
given  in  the  partnership  business,  and.  if  negotiable,  this  representation  is 
deemed  in  law  to  have  been  made  to  every  6o7»a  fide  holder  of  the  note,  and 
the  firm,  as  to  him,  is  estopped  from  denying  the  authority  of  the  partner  to 
issue  the  instrument,  (Farmers'  AM.  Bank  y.  Butchers'  &D.  Bank,  1617.  Y. 
135;  Qristoold  v.  Haven,  25  N.  Y.  602.)  Another  exception  is  to  be  found  In 
Bank  v.  Alberger,  101  N.  Y.  202,  4  N.  K.  Rep.  341.  where  a  member  of  a 
firm,  who  had  charge  of  its  financial  business,  took  up  firm  notes  by  giving 
in. exchange  therefor  notes  of  a  third  person,  indorsed  by  him  in  the  firm 
name,  which  indorsement  was  without  the  knowledge  of  the  partner,  and  the 
court  held  that  the  indorsement  was  within  the  authority  of  the  partner  mak- 
ing  it,  and  that  the  firm  was  liable  thereon.  This  upon  the  ground  that  the 
notes  sued  upon  were  actually  used  to  retire  obligations  of  tiie  firm,  and  no 
limitation  was  placed  upon  the  power  of  the  financial  partner  to  provide 
funds  for  such  a  purpose.  There  was  no  merit  in  the  plaintiff's  case,  and  his 
complaint  was  properly  dismissed.  The  exceptions  taken  are  without  force. 
The  questions  put  for  the  purpose  of  proving  a  partnership  by  the  admissions 
uf  AVhitney,  one  of  the  partners,  were  properly  excluded,  for  the  adinissions 
niaile  by  one  of  a  niimlier  of  persons  sought  to  be  charged  as  partners  cannot 
be  used  against  the  others.    Drennen  v.  House.  41  Pa.  St.  30;  Currier  v. 
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BiXloujay,  1  Allen,  19.  Nothing  short  of  the  separate  admissionB  of  each  Ift 
competent  to  establish  a  partnership  between  them.  Field  v.  Tenney,  47  N. 
H.  513;  Bryer  v.  Weston,  16  Me.  261 ;  Pleasants  v.  Fant,  22  Wall.  116;  Mo- 
Pherton  t.  Hathbone,  7  Wend.  216;  Robins  t.  Warde,  111  Mass.  244;  Don- 
Jey  V.  Hall,  5  Bush.  549.  The  effort  to  prove  that  Hills  relied  on  the  firm 
indorsement  waa  abortive,  for  be  knew  it  did  not  relate  to  a  partnership 
transaction.  The  questions  put  to  Whitney,  as  to  whether  the  giving  of  the 
note  was  of  any  benefit  to  the  firoi,  were  also  properly  excluded.  They  were 
not  calculated  to  pruve  a  fact,  but  to  elicit  the  opinion  of  the  witness  founded 
on  the  theory  that,  if  be  bad  paid  his  own  debt  from  the  assets  of  the  firm,  it 
would  have  depleted  its  capital  to  that  extent,  and  hence  the  firm  was  bene- 
fited by  adopting  the  course  he  pursued.  The  evidence  rejected  would  not 
have  affected  the  result,  and  the  rule  is  that  a  new  trial  will  not  be  granted 
where  the  plaintiff  has  been  nonsuited,  although  there  was  some  evidence  to 
establish  the  case,  if  the  court  is  satisfied  that  the  evidence,  as  well  that  ad- 
duced  as  that  offered  and  rejected,  was  not  sufiScient  to  warrant  a  verdict  in 
favor  of  the  plaintiff.  Wilson  v.  Williams,  14  Wend.  147.  It  follows  that 
the  exceptions  must  be  overruled,  the  motion  for  a  new  trial  denied,  and  the 
defendants  permitted  to  enter  judgment  on  the  nonsuit,  with  costs. 


Swan  Lahf  Mamitf'o  CSo.  e.  Brush-Swan  Eleotbio  Light  Go.  of  New 

England. 
(Superior  Court  q/'  Neu>  Torh  CUy,  Oeneral  Term.    Hay  8, 1893.) 

1.  Pl«.U>INS — 8PE0IAI.  COHTBAOT  OT  SaLE— ASSUMPSIT  TOR  FbICB. 

The  Code  of  Civil  Procedure  has  not  changed  the  rule  of  pleading  that  a  party 
who  has  f nlly  performed  a  special  contract  for  the  sale  of  goods  may  connt  on  the 
implied  i78sum]:>»tt  of  the  purchaser  to  pay  the  stipulated  price,  and  is  not  bound 
to  declare  specify  on  the  agreement. 
8,  Same — Answbb— New  Matter. 

In  an  action  for  the  price  of  goods  sold  on  credit  an  objection  that,  as  to  part  of 
the  goods,  the  credit  had  not  expired  before  the  commencement  of  the  action, 
constitutes  new  matter,  wUch.  nnde»  Code  Civil  Proa  {  600,  subd.  8,  must  be 
pleaded. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  the  Swan  Lamp  Manufacturing  Company  against  the  Brush- 
Swan  Electric  Light  Company  of  Kew  England  to  recover  the  price  of  goods 
sold.    Judgment  for  plaintiff.    Defendant  appeals.    Affirmed. 

Argued  before  Sedgwick,  C.  J.,  and  Fbeedman  and  McAi>AH,  JJ. 

Cravath  ti  Houston,  for  appellant.  &.  H.  &  F.  fi.  Crawford,  for  respond- 
ent. 

MoAdau,  J.  It  is  alleged  by  the  defendant,  and  admitted  by  the  plaintiff, 
that  the  goods  furnished  by  the  plaintiff  were  delivered  under  and  pursuant 
to  a  contract  between  the  defendant  and  the  Swan  Incandescent  Electric  Light 
Company,  which  was  transferred  by  that  company  to  the  plaintiff,  so  that  the 
plaintiff,  for  all  practical  purposes,  was  sulistituted  as  a  party  to  the  contract 
in  place  of  that  corporation.  The  defendant,  by  the  contract,  became  tbesole 
agent  for  the  sale  of  electric  lamps  and  other  electrical  apparatus  manufac- 
tured by  the  plaintiff,  which  agency  covered  certain  territory  specified  in  the 
agreement.  The  plaintiff  was  to  deliver  such  goods  as  might  be  sold  by  the 
defendant,  and  ordered  by  it,  on  board  of  such  cars  or  other  conveyances  as 
it  might  designate;  and  the  defendant  was  to  be  allowed  on  such  sales  a  dis- 
count of  20  per  cent,  from  the  traile  price  fixed  by  the  plaintiff.  The  goods 
so  delivered  were  to  be  pxid  for  by  the  defendant  by  9()-day  drafts,  or  at  its 
option,  in  cash,  with  1^  per  cent,  addilioiiai  discount.  The  plaintiff  filled 
orders  furnished  by  the  defendant  until  it  l>ecame  indebted  in  the  amount 
found  due  by  the  referee.    The  transaction  between  the  plaintiff  and  defends 
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ant  was  practicallj  a  sale  of  goods  hy  the  former  to  the  latter,  on  its  credit, 
at  20  percent  less  than  trade  prices,  deliverable  in  such  manner  as  it  directed. 
It  certainly  was  not  a  sale  of  goods  by  the  plaintiff  to  the  defendant's  custom- 
ers; for  the  plaintiff,  by  the  contract,  was  to  mMke  no  sales  in  the  territory 
assigned  to  the  defendant,  except  through  it  and  on  its  responsibility.  The 
defendant  insists  that  the  plaintiff  should  have  declared  on  the  special  agree- 
ment, and  could  not  recover  as  for  goods  sold  and  delivered.  The  answer  to 
that  objection  is  that  the  Code  has  not  changed  the  former  rule  of  pleading, 
that  a  party  who  has  fully  performed  a  special  contract  on  his  part  may  connt 
upon  the  implied  assumpsit  of  the  other  party  to  pay  him  the  stipulated  price, 
and  is  not  bound  to  declare  specially  on  the  agreement.  Farronv.8?tertoood, 
17  N.  Y.  227;  Hosley  v.  Black,  28  N.  Y.  at  page  443;  Biggins  v.  Railroad 
Co.,  66  N.Y.  604.  The  evidence  adduced  satisfactorily  sustains  the  findings 
and  oonciusions  of  the  referee,  and  we  find  no  error  in  the  rulings  that  re- 
quire a  new  trial.  The  objection  that  as  to  a  portion  of  the  goods  the  credit 
of  90  days  bad  not  expired  when  the  action  was  commenced  ia  anavailing. 
because  not  raised  by  the  answer.  Smith  v.  Holmes,  19  K.  Y.  271.  This 
upon  the  ground  that  new  matter  must  be  pleaded.  Code,  §  500,  subd.  2.  It 
follows  that  the  judgment  appealed  from  must  be  a£Brmed,  with  costs. 
All  concur. 


TOWNSHEND  V.  Thokson  et  al. 
(Superior  Court  of  New  York  City,  General  Term.    Hay  2, 18B9.) 

L  ASSIOHKB  IN  BaNKBUPTCT — DlTESTITDBB  OT  TlTLS — EfFBOT  OP  FORECLOSURB. 

P.,  plalntilTg  and  defendants'  common  source  of  title,  conveyed  to  8.  io  1835,  tak- 
ing a  purcbase-mone;  mortgage,  and  8.  conveyed  to  W.  W.  was  adjudged  a  bank- 
rapt  in  1848,  and  the  premises  passed  to  bis  assignee.  F.  foreolosea  his  morteage 
in  184n,  witQOUt  making  W.  ana  tbe  assignee  parties,  purchasing  the  premises  him- 
self. F.  died  in  1855,  and  in  1858  his  representatives  filed  a  bUl  against  W.'s  repre- 
sentatives, and  against  the  assignee  in  his  individnal  capacity,  to  quiet  title  by 
foreclosing  the  purchase-money  mortgage  as  against  them.  Foreclosure  was  had, 
and  the  premises  were  purchased  by  C,  who  had  acquired  tbe  interests  of  all  F.'s 
heirs  at  Mw.  Held  that,  the  assignee  not  having  appeared  in  tbe  action  in  bis  rep- 
resentative capacity,  the  foreclosure  and  sale  did  not  divest  liis  title. 

%.  Same — Eftbot  or  Prior  Bale. 

In  such  case  plaintlfT  claimed  under  a  conveyance  from  tbe  assignee  to  L.,  made 
in  l!j69.  Defendants  claimed  under  mesne  conveyances  from  C.  In  1845  the  as- 
signee sold  tbe  premises  at  auction  to  a  person  who  conveyed  all  of  bis  interest  to 
F.,  tbe  original  owner,  field,  that  by  the  sale  In  1845  tbe  assignee  bad  divested 
himself  of  all  interest  In  the  property,  so  that  tbe  second  sale,  under  which  plaintUt 
claimed,  was  void. 

t.  Same— ErvECT  or  Dischasob. 

Besides,  W.,  the  bankrupt,  having  been  discharged  in  1848,  and  no  debts  having 
been  proven  against  his  estate  after  that  time  prior  to  1869,  unless,  perhaps,  one, 
which  was  barred  by  the  statute  of  limitation,  tbe  interest  of  the  assignee  had  re- 
verted to  tbe  bankrupt  and  his  heirs,  and  the  conveyance  by  tbe  assignee  in  1869  waa 
also  for  that  reason  void. 

A  Adverse  Possession— Evidence. 

PlalDtifl  offered  evidence  that  she  bad  repaired  tbe  onrb  and  gutter  stones  in 
front  ot  tbe  premises,  and  leased  tbe  same  in  1883  to  one  who  occupied  the  premisea 
for  about  four  years,  and  then  retired  therefrom  peaceably,  disclaiming  any  right 
to  hold  as  against  defendants.  Tbe  lease  was  not  recorded,  and  It  did  not  appear 
that  defendants  ever  bad  notice  of  it.  Held  insufaoient  to  support  plaintiff's  claim 
of  Utle  by  adverse  possession. 

&  Ejectment — Equitable  Relief. 

Defendants,  claiming  under  P.,  by  mesne  conveyances,  were  subrogated  to  bis 
rights,  both  as  purcbase-money  mortgagee  and  purchaser  at  the  foreclosure  sale 
under  such  mortgage;  so  that  plaintiii's  remedy  against  defendants  was  in  equity, 
and  not  by  action  of  ejectment. 

Appeal  from  jury  term. 

Action  of  ejectment  by  Mary  N.  Townshend  against  Ellen  L.  Thomson  and 
others,  defendants.  From  a  judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 
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Argned  before  Sedgwick,  C.  J.,  and  Fseedman  and  MoAjdah,  J^J. 
John  Totonshend,  for  appellant.    Poster  A  Thomtton,  for  reepondants. 

Freeohan,  J.  This  ia  an  appeal  by  the  plaintiff  from  a  judgment  entered 
upon  the  dismissal  of  the  complaint  at  the  trial.  Tiie  action  is  brought  by 
the  plaintiff  upon  the  claim  that  on  June  1,  1887t  siie  wus  seised  of  an  estate 
in  fee,  and  was  lawfully  in  possession  of  the  premises  in  suit,  consisting  of  a 
lot  on  the  southwest  corner  of  117th  street  and  Eigiith  avenae,  in  the  city  of 
New  York,  and  that  wliile  plaintiff  was  in  such  lawful  possession  on  tliat 
day  tlie  defendants  unlawfully  entered  upon  the  premises,  and  ejected  the 
plaintiff  therefrom,  and  have  ever  since  withheld  possession  from  the  plain, 
tiff;  wherefore  plaintiff  demands  judgment  that  slie  recover  possession,  etc. 
The  answer  admits  that  the  defendants  at  the  time  alleged  were  and  still  are 
in  possession,  and  that  they  withheld  and  do  withhold  possession  from  plain- 
tiff, and  alleges  that  the  defendants  have  been  and  are  lawfully  in  possession, 
and  denies  the  other  allegations  of  the  complaint.  Upon  the  trial  before  a 
judge  of  this  court  and  a  jury,  the  substantial  facts  proved  were  as  follows: 
The  premises  in  question,  witli  other  property,  were  owned  In  1835  by  one 
Edward  Price.  His  title  is  admitted  by  tx>th  parties  to  have  l>een  good.  He 
became  seised  of  the  premises  in  1827.  In  1835  Edward  Price  conveyed  the 
premises  by  deed  to  John  Scndder,  tatting  from  Scudder  a  purchase-money 
mortgage  thereon.  In  1888  Jolm  Scudder  conveyed  to  £t>enezer  L.  Williams. 
In  1848  Ebenezer  L.  Williams,  while  the  owner  of  the  premises,  was  adju- 
dicated a  bankrupt  upon  his  own  petition,  under  the  act  of  1841,  and  William 
C.  H.  Waddeil  was  duly  appointed  his  assignee.  In  1845  a  bill  was  filed  by 
Bdward  Price  to  foreclose  the  purcliase-raoney  mortgage  made  by  Scudder, 
and  In  1846  a  decree  of  foreclosure  and  sale  was  entered,  the  premises,  sold, 
and  conveyed  by  deed  of  the  master  in  chancery  to  Edward  Price.  But 
neither  Williams  nor  Waddeil  was  made  a  party  to  the  foreclosure.  In  1855 
Edward  Price  died  intestate,  leaving  him  surviving,  as  his  only  children  and 
heirs  at  law,  Artemas  M.  Price,  Edward  H.  Price,  James  C.  Price,  Andrew 
J.  Price,  Julia  Ann  Coulter,  and  Sarah  M.  Coddingtun.  In  February,  1858, 
Artemas  M.  Price  and  Caroline,  his  wife,  filed  a  bill  against  the  other  chil- 
dren and  Iieirs  at  law  of  Edward  Price  for  a  partition  of  the  premises  in 
question,  with  others.  Decree  was  entered,  and  the  premises  sold,  but  no  con- 
veyance was  made.  In  December,  1858,  for  the  purpose,  as  may  be  assumed, 
o£  clearing  the  record  title,  and  foreclosing  the  rights  of  Williams'  assignee 
and  the  dower  rights  of  Williams'  wife,  a  bill  was  flled  by  William  Coulter, 
as  administrator  of  Edward  Price,  against  Kboda  Williams  and  William  G. 
H.  Waddeil,  alleging  the  execution  of  the  mortgage,  that  Waddeil  had  become 
seised  of  tlie  interest  of  Scudder  in  the  premises,  the  previous  foreclosure  suit 
of  Price  against  Scudder,  and  asking  for  a  decree  of  foreclosure  and  sale. 
Waddeil  appeared  in  the  action,  and,  on  the  consent  in  writing  of  his  attor- 
ney, a  decree  of  foreclosure  and  sale  was  entered,  and  the  premises  were  sold 
thereunder,  and  bought  by  Julia  Ann  Coulter,  and  conveyed  to  hdt  by  the 
referee  by  deed  dated  January  28,  1859.  But  tliis  foreclosure  and  sale  were  not 
effectual  for  the  purpose  of  divesting  the  title  of  Waddeil  as  assignee  of  Wil- 
liams, if  any  was  left  in  him,  because  the  suit  had  proceeded  against  him  in- 
dividually, and  not  in  his  representative  character  as  ussignee,  and  he  had 
not  appeared  therein  in  his  representative  character.  Tliis  has  tteen  decided 
in  Land<m  v.  Towruhend,  112  N.  Y.  93,  19  N.  £.  Bep.  424.  Julia  Ann 
Coulter,  by  various  conveyances,  aoquii-ed  all  the  interest  of  all  the  other 
heirs  at  law  of  Edward  Price,  and  thereafter,  vjz.,  in  April,  1863,  she  and  her 
husband  conveyed  the  premises  in  question  to  Timothy  Donovan.  In  May, 
186-3,  Donovan  conveyed  to  Adams.  In  1864  Adams  conveyed  to  Whitbeck. 
In  1867  Whitbeck  conveyed  to  Andrew.  In  1868  Andrew  and  wife  conveyed 
to  William  Thomson  by  deed  dated  March  9,  1868.     William  Thomson  died. 
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seised  of  the  premises  in  question,  .Tannary  13,  1872,  leaving,  him  snrviving, 
bis  widow,  Ellen  L.  Thomson,  and  John  W.  Thomson,  William  A.  Thomson, 
and  Ernest  A.  Thomson,  his  only  children,  who  are  defendants  in  this  action, 
and  who,  upon  the  death  of  William  Tliomson,  became,  and  still  are,  seised 
of  all  the  right,  title,  and  interest  in  the  premises  which  the  said  William 
Thomson  had  in  his  lifetime.  WUliam  Thomson  paid  all  the  taxes  and  as- 
sessments imposed  upon  the  premises  from  Uie  time  of  his  purchase  until  his 
death,  and  his  executors  and  the  defendants  have  paid  all  taxes  since  that 
time.  When  the  premises  were  sold  and  conveyed  to  Edward  Price  in  lii46, 
under  the  decree  of  foreclosure  and  sale  in  Priee  v.  Saudder,  Price  at  once 
took  possession  under  the  master's  deed,  and  maintained  his  possession  con- 
tinuously down  to  his  death,  in  1855,  and  his  heirs  and  their  grantees  have 
continued  in  possession  from  tliat  time  down  to  the  present,  unless  the 
proof  offered  by  the  plaintiff  established  the  contrary.  The  burden  was  upon 
the  plaintiff  to  prove,  the  allegations  of  her  complaint,  and  she  can  recover 
only  on  the  strength  of  her  own  title  or  of  her  own  right  to  immediate  pos- 
session. 

The  title  claimed  by  the  plaintiff  rests  (1)  npon  an  instrument  in  the  form 
of  a  conveyance  by  William  C.  H.  Waddell,  as  assignee  of  Williams,  to  George 
Law,  executed  March  1.  1869;  and  (2)  upon  an  instrument  in  the  form  of  a 
quitclaim  deed,  executed  by  Law  to  the  plaintiff  in  this  action,  January  10, 
187o.  Of  these  two  instruments,  that  executed  by  Law  was,  under  the  evi- 
dence in  the  case,  absolutely  void,  under  the  statute,  as  against  the  defend- 
ants, because  given  while  the  property  was  in  the  possession  of  a  person  claim- 
ing under  a  title  adverse  to  that  of  the  grantor.  Moreover,  Waddell,  as  as- 
signee»  bad  no  title  or  estate  left  in  1869  which  he  could  convey,  and  no  order 
of  the  court  authorizing  or  directing  him  to  convey  could  invest  him  witl)  a 
title  or  an  estate,  if  he  had  none.  He  iiad  divested  himself  of  all  title  and 
estate  he  ever  had  23  years  before  the  attempted  conveyance  to  Law..  On  Feb- 
ruary 8, 1845,  he  filed  a  report,  as  assignee,  in  which  he  reported  that  certain 
assets  of  Williams,  among  which  the  premises  in  question  and  some  adjoin- 
ing property,  which  may  be  styled  the  "Landon  Property,"  were  enumerated, 
were,  "in  his  opinion,  of  uncertain  value,  and  ought  to  be  disposed  of  atonce, 
without  incurring  furtlier  expense  or  delay  respecting  them."  In  due  course 
of  proceedings  the  premises  in  suit,  including  the  Landon  property,  were 
thereafter  sold  by  him,  as  assignee,  at  auction,  March  2iS,  1846,  for  a  small 
sum ;  and  in  his  account  of  the  assets  and  sales  of  property  of  Williams,  which 
is  in  the  custody  of  plaintiff's  attorney,  the  assignee  charges  himself  with  the 
amount,  as  received,  on  the  sale  of  this  property.  There  is  a  very  great  prob- 
ability that  the  person  who  purchased  at  this  sale  subsequently  conveynl  hia 
interest  to  Edward  Price,  who  was  then  in  possession  of  the  premises  under 
the  sale  on  foreclosure  In  Price  v.  Scudder;  but,  al  all  events,  Waddell,  as  as- 
signee, was  absolutely  divested  of  all  interest  in  or  control  of  the  property, 
and  absolutely  divested  of  the  right  to  sell  the  same  a  second  time.  This  bo- 
ing  so,  if  is  not  necessary  to  determine  whether  the  second  sale,  in  1869,  was 
or  was  not  produced  by  fraud  practiced  upon  the  court. 

A  further  consideration  is  that  the  only  interest  Waddell  ever  had  in  the 
premises  wtis  as  the  assignee  of  Williams  in  bankruptcy,  and  that,  inde- 
pendently of  the  Scile  of  1846,  tliat  interest,  under  the  authorities  cited  by  re- 
spondents' counsel,  before  the  time  of  the  attempted  sale  in  1869,  may  be 
deemed  to  have  reverted  to  the  bankrupt  or  his  heirs:  the  purposes  for  which 
the  assignment  had  been  created  having  expired,  the  bankrupt  having  been 
duly  discharged  in  1843,  and  no  debts  having  been  proved  against  his  estate 
prior  to  1869.  The  alleged  debt  advanced  by  Yard,  the  receiver,  in  1869,  was 
barred  by  the  statute  of  limitations,  and,  being  so  barred,  the  assignee  could 
not,  for  his  own  purposes,  create  a  liability  of  the  estate  wliere  none  existed. 

The  proceedings  in  the  superior  court  and  in  the  United  States  district  court, 
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brought  by  plaintiff  to  bolster  up  the  alleged  title  wliich  came  through  Wad- 
dell  as  assignee,  do  not  bind  the  defendants  in  this  action,  because  they  were 
not  made  parties  to  the  proceedings. 

It  having  been  sufiBciently  shown  that  the  plaintiff  could  not,  at  tlie  trial, 
succeed  upon  the  strength  of  her  record  title,  it  remains  to  be  seen  whether 
she  estabilahed  a  right  to  possession  superior  to  that  of  tlie  defendants.  It 
was  sliown  that  in  1875  the  plaintiff  caused  a  board  fence  to  be  built  around 
the  premises.  But  it  was  also  shown  that  the  fence  disappeared  about  one 
year  thereafter.  The  effect  of  the  building  of  this  fence  was  fully  considered 
by  the  court  of  appeals  in  London  v.  Tovmshend,  (N.  Y.  App.)29  N.£.  Bep. 
71,  and  the  decision  was  adverse  to  the  plaintiff  now  here.  It  was  further 
shown  that  in  1878  the  plaintiff  repaired  the  curb  and  gutter  stones  in  front 
of  the  premises.  As  this  involved  not  even  an  entry,  it  is  not  evidence  of  ad- 
verse possession.  And,  finally,  it  Is  claimed  that  in  1888  the  plaintiff  leased 
the  whole  plot,  consisting  of  the  premises  in  suit  and  the  Landon  property,  to 
one  Wieck,  who  occupied  the  lot  in  suit  for  about  four  years.  The  lease  was 
never  recorded,  and  it  was  not  shown  that  the  defendants  ever  had  Hny  notice 
of  it;  but  It  was  shown  by  one  of  plaintiff's  own  witnesses  that  Wieck's  re- 
tirement from  the  possession  of  the  premises  was  peaceable,  and  that  he  dis- 
cliiimed  any  right  to  occupy  the  premises  as  against  the  defendants.  Upon 
the  whole  case,  the  plaintiff  wholly  failed  to  establish  title  in  herself  by  adverse 
possession,  or  any  riglit  to  possession  superior  to  that  of  the  defendants. 

There  is  still  another  aspect  of  the  case.  The  defendants  are  in  possession, 
and  have,  at  least,  the  rights  of  mortgagees  in  possession.  Upon  the  sale  un- 
der the  first  foreclosure  of  Price  v.  Scudder  the  premises  were  lH>ught  by  fid- 
ward  Price,  who  immediately  entered  into  possession.  Though  the  foreclo- 
sure was  defective,  the  mortgage  wasgood,  and  Price  became,  at  least,  amort-, 
gagee  in  possession.  He  was  expressly  authorized  by  the  terms  of  the  mort- 
gage to  take  possession  ou  default,  and  the  presumption  is  warranted  that  ha 
went  into  possession  with  the  consent  of  the  mortgagor.  That  he  continued 
in  possession  until  June  26, 1855,  the  date  of  his  death,  is  admitted  in  the  brief 
of  the  attorney  for  the  appellant.  The  defendants,  claiming  under  Edward 
Price  by  mesne  conveyances,  became  subrogated  to  the  rights  of  Price  as  mort- 
gagee in  possession.  The  master's  deed  on  foreclosure  passed  to  the  purchaser 
the  mortgagee's  right  to  the  debt  and  the  mortgage  security,  and  the  defend- 
ants are  entitled  to  all  the  rights  of  Edward  Price  in  the  premises,  as  well  by 
virtue  of  his  possession  as  mortgagee  as  by  virtue  of  the  conveyance  from  the 
master.  For  these  reasons  ejectment  will  not  lie  against  the  defendants. 
The  remedy  of  the  plaintiff  was  in  equity. 

The  exceptions  taken  by  the  plaintiff  in  the  course  of  the  trial  require  no 
specific  discussion,  because  they  do  not  affect  the  final  result.  In  every  aspect, 
therefore,  that  can  be  taken  of  the  case  as  made  by  the  plaintiff,  the  complaint 
was  properly  dismissed.  The  judgment  appealed  from  should  Im  aiBrmed» 
with  costs.    All  concur. 

In  re  Gatbs'  Estate. 

In  re  Matteson. 

(Surrogate's  Court,  CTuiutaugua  County.    March  0, 1893.) 

Blxxcu'nos  AOiiiNST  Estate  or  Dbobased  Debtok — Leatb  to  Issue. 

Under  Code  Civil  Proc  $  ISsO,  providing  that  leave  to  issue  execution  against  a 
deceased  debtor's  estate  shall  not  be  granted  until  the  expiration  of  three  years 
after  the  granting  of  letters  testamentary  or  of  administration,  and  that  "for 
that  purpose  such  a  lien  existing  at  the  decedent's  death  continues  for  three 
vears  and  six  months  thereafter,  notwithstanding  the  previous  expiration"  of 
the  lO-years  limitation,  (Code  Civil  Proc.  {  1351,)  the  word  "thereafter"  in  the 
clause  qnoted  refers  to  the  issuing  of  the  letters  testamentary  or  of  adminlstra- 
UoD,  and  not  to  the  decedent's  death. 
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Petition  by  James  Mstteeon  for  leave  to  issue  execution  to  sell  certain  land, 
the  property  of  Ira  L.  Gates,  deceased,  tor  satisfy  a  judgment.  Hiram  Put- 
nam, a  mortgngee  of  ttie  land,  opposed  tlie  motion.    Granted. 

George  H.  Frost,  for  judgment  creditor.  M.  M.  Allen  and  J.  6.  Record, 
for  mortgagee. 

Sbbrhan,  S.  Judgment  for  $184.54  was  duly  recovered  June  25.  1878. 
in  favor  of  James  Matteson  against  the  decedent,  Ira  L.  Gates,  before  a 
justice  of  the  peace  of  Cliuutaaqns  county,  on  whioti  a  transcript  was  duly 
made  by  such  justice  and  filed,  and  judgment  duly  entered  and  doctceted 
thereon  for  9185.29  in  Ibe  clerk's  oBice  of  said  county  on  July  3d  of  same 
year.  No  part  of  the  judgment  has  been  paid,  or  execution  issued  to  oat- 
lect  it,  and  same  thereupon  became  a  lien  on  the  lauds  of  tlie  decedent  de- 
scribed in  the  petition  herein.  Boon  thereafter  the  said  Ira  L.  Gates  gave  a 
mortgage  for  81,000  on  same  lands,  which  was  duly  recorded,  to  said 
Hiram  Putnam,  which  remains  unpaid.  The  decedent,  on  December  13, 
1884,  being  six  years  and  five  months  after  the  judgment  was  docketed,  died 
intestate,  leaving  no  personal  property  to  pay  the  judgment  or  other  debts 
owing  by  bim  at  his  decease.  An  administrator  was  duly  appointed  of  his 
estate  on  September  13,  1888,  who  settled  the  estato  as  such,  and  was  duly 
discharged  January  4,  1890:  the  order  granting  leave  herein  to  issue  execu- 
tion being  made  March  9,  1892,  and  execution  issued  to  sell  said  lands  only 
a  few  days  lees  tl>an  three  years  and  six  months  after  granting  the  lettors  (rf 
administration. 

It  was  claimed  by  the  learned  counsel  for  the  mortgagee  on  the  trial  herein, 
and  denied  by  the  petitknter,  that  the  judgment  was  outlawed.  The  peti- 
tioner claimed  that  the  lien  of  judgment  would  not  expire  until  March  13, 
1892,  being  three  years  and  six  montlis  after  letters  of  administration  were 
grunted.  The  mortgagee  claimed  that  such  lien  expired  June  18,  1888,  be- 
ing three  years  and  six  months  from  deatii  of  intestate,  on  December  13. 
1884.  The  important  question  in  this  case  arises  on  construction  to  begivea 
to  the  meaning  of  the  word  "tliereafter"  in  the  third  sentence  of  section 
1880  of  the  Code, — whether,  in  the  connection  used,  it  means  three  years  and 
six  months  after  letters  of  administration  were  issued,  or  same  length  of 
time  after  death  of  decedent.  If  the  latter,  the  lieu  had  already  expired;  if 
the  former,  it  has  not.  Such  section  reads  as  follows:  "Sec  1360.  After 
the  expiration  of  one  year  from  the  death  of  a  party  against  whom  a  final 
judgment  for  a  sum  of  money,  or  directing  the  payment  of  a  sum  of  money. 
is  rendered,  the  judgment  may  be  enforced  by  execution  against  any  prop, 
erty  upon  which  it  is  a  lien,  with  like  effect  as  if  the  judgment  debtor  was 
still  living.  But  such  an  execution  shall  not  be  issued  unless  an  order 
granting  leave  to  issue  it  is  procured  from  the  court  from  which  the  execu- 
tion is  to  be  issued,  and  a  decree  to  tlie  same  effect  Is  procured  from  a  surro- 
gate's court  of  this  state,  which  has  duly  granted  letters  testamentary,  or 
letters  of  administration,  upon  the  estato  of  the  deceased  judgment  debtor. 
Where  the  lien  of  the  judgment  was  created  as  prescribed  in  section  1251 
of  this  act,'  neither  the  order  nor  the  decree  can  be  miide  until  the  expira- 
tion of  three  years  after  letters  testamentary  or  letters  of  administration 
have  been  duly  granted  upon  the  estate  of  the  decedent,  and  for  that  purpose 
such  a  lien  existing  at  the  deceJent's  death  continues  for  three  years  and 
six  months  thereafter,  notwithstanding  tlie  previous  expiration  of  ton  years 
from  the  filing  of  the  judgment  roll."    But  wiiere  the  decedent  died  intestate, 

'Code  Civil  Proo.  J  1251,  provides  thac,  except  as  otherwise  specially  prescribed 
by  law,  s  judgment  duly  docketed  is  a  charge  for  10  years  after  illing  tae  judgment 
roll,  and  no  longer,  on  the  real  estate  and  chattels  real  which  the  judgment  debtor 
has  at  the  time  of  the  docketing,  or  which  he  may  thereafter  acquire  within  the  10 
years. 
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and  letters  of  administration  upon  his  estate  have  not  been  granted  within 
three  years  after  his  death  by  tlie  surrogate's  court  of  tiie  county  in  which 
tlie  decedent  resided  at  tlie  time  of  his  death,  or  if  the  decedent  resided  out 
of  tiie  state  at  tiie  time  of  his  death,  and  letters  testamentary-  or  letters  of 
administration  have  not  been  granted  within  the  same  time  by  the  siuto- 
g^te's  court  of  the  county  in  whicli  the  property  on  which  the  judgment  is  a 
lien  is  situated,  such  court  may  grant  the  decree,  where  it  appears  that  the 
decedent  did  not  leave  any  personal  property  within  the  state  upon  wbici)  to 
administer.  In  such  case  the  lien  of  the  judgment  existing  at  the  decedent's 
death,  continues  for  three  years  and  six  months  as  aforesaid.  But  this  sec- 
tion shall  not  apply  to  real  estate  which  shall  have  been  conveyed,  or  here- 
after may  l>e  conveyed,  by  the  deceased  judgment  debtor  during  his  lifetime, 
if  such  conveyance  was  made  in  frand  of  his  creditors,  or  any  of  them;  and 
any  judgment  creditor  of  said  deceased,  against  whose  judgment  said  con- 
veyance shall  have  been,  or  may  hereafter  be,  declared  fraudulent  by  the  judg- 
ment and  decree  of  any  court  of  competent  jurisdiction,  may  enforce  his 
said  judgment  against  such  real  property,  w,itb  like  effect  as  if  the  judg- 
ment debtor  was  living,  and  it  shall  not  be  necessary  to  obtain  the  leave  of 
any  court  or  ofBcer  to  issne  such  execution,  and  the  same  may  be  issued  at 
any  time  to  the  sheriff  of  the  county  where  such  property  is  or  may  be 
situated.  The  person  issuing  anch  execution,  however,  shall  annex  thereto 
a  description  of  the  real  estate  against  which  the  same  is  sought  to  be 
enforced  as  aforesaid,  and  shall  indorse  on  said  execution  the  words,  'issued 
nnder  section  thirteen  hundred  and  eighty  of  the  Code  of  Civil  Procedure,' 
whereupon  said  sheriff  shall  enforce  said  execution  as  tlierein  directed 
against  the  property  so  described,  and  not  against  any  other  property,  either 
real  or  personal,  and  all  provisions  of  law  relating  to  the  sale  and  convey- 
ance of  real  estate  on  execution,  and  the  redemption  thereof,  shall  apply 
thereto." 

By  the  flrst  part  of  the  third  sentence  of  above  section  the  order  of  the 
county  court  or  decree  of  surrogate  cannot  be  made  nor  execution  issued  un- 
til the  expiration  of  three  years  after  letters  testamentary  or  of  administra- 
tion have  been  granted;  and  immediately  following,  in  the  same  sentence,  are 
these  words:  "And  for  that  purpose  such  a  lien  existing  at  the  decedent's 
death  continues  for  three  years  and  six  months  titereafter,  notwithstanding 
the  previous  expiration  of  ten  years  from  the  tiling  of  the  judgment  roll." 
These  provisions  were  undoubtedly  made  to  enable  the  administrator  or 
executor  to  make  an  inventory  of  the  personal  property,  and  ascertain 
whether  the  judgment,  or  any  part  thereof,  could  be  paid  or  satisfied  from 
the  personal  property.  And  it  is  quite  clear  that  the  words,  "existing  at  the 
decedent's  death,"  are  here  used  only  as  qualifying  words  as  to  the  time  such 
lien  must  commence,  and  not  otherwise  in  any  way  affecting  the  limitation 
of  the  time  from  tliree  years  and  six  months  from  granting  of  letters.  This 
view  is  con  Armed  by  the  remaining  sentences  of  said  section  1880,  provid- 
ing for  cases  in  wliich,  under  the  circumstances  therein  named,  leave  to 
issue  execution  may  be  granted,  where  letters  have  been  issued,  and  limiting 
the  last  sentence  of  such  section  as  follows:  "In  such  case  the  lien  of  the 
judgment  existing  at  the  decedent's  death  continues  for  three  years  and  six 
months,"  as  aforesaid.  There  is  no  time  limited  by  the  Code  or  practice  in 
which  letters  of  administration  may  be  issued  after  the  decedent's  death.  It 
not  issued  in  three  years  after  such  deatli,  they  may  be  issued  thereafter  upon 
the  petition  of  any  creditor,  next  of  kin,  or  other  person  interested  in  the 
estate  contingently  or  otherwise.  Bearing  in  mind  tliat  no  order  for  leave 
to  issue  execution  can  be  made  under  section  1B80  in  less  than  three  years 
after  letters  testamentary  or  of  administration  have  been  grantetl,  and  such 
leave  is  obtained  by  section  1381  of  Code,  whicii  expressly  provides  that  notice 
of  application  for  leave  to  issue  execution  "must  be  given  to  the  executor 
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or  administrator,"  suppose  the  next  of  kin  or  creditors  neglect  to  obtain 
such  letters,  as  in  this  case,  until  about  the  time  or  after  tlie  three  years  and 
six  raontlis  have  expired  from  tlie  Uet^th  of  decedent,  instead  of  same  time 
after  letters  iiave  issued,  the  latter  time  dating  from  issuing  of  letters  is 
wisely  provided  for  in  the  construction  of  the  word  "thereafter,"  as  claimed 
by  the  petitioner,  so  as  to  give  reasonable  time  to  examine  the  condition  of 
the  personal  estate,  and  make  an  inventory  absolutely  necessary  to  ascertain 
the  value  of  the  personal  property  that  may  be  applied  in  payment  of  the 
judgment,  or  some  part  thereof,  wiiereas  in  the  former  case  no  such  remedy 
would  exist.  If  thejmeaning  of  the  word  "thereafter"  is  as  claimed  by  the 
mortgagee  as  used  in  section  1380.  why  should  the  words  "as  aforesaid"  have 
been  used  at  the  close  of  the  last  sentence  of  said  section  in  place  of  ibe  word 
"thereafter,"  so  the  sentence  would  read:  "In  such  case  tlie  lien  of  the  judg- 
ment existing  at  the  decedent's  death  continued  three  years  and  six  hionths 
thereafter,"  instead  of  "as  aforesaid,"  and  thereby  giving  such  sentence  a 
meaning  as  claimed  by  the  mortgagee.  The  question  is  new,  and  I  have 
been  unable  to  And  any  authority  bearing  upon  it,  except  the  decision  of  the 
learned  county  judge  of  Chautauqua  county,  granting  an  order  a  few  days 
since  in  this  case  upon  the  same  facts  as  herein,  for  leave  to  issue  an  execu- 
tion to  collect  the  judgment  in  question  by  sale  of  said  land.  I  do  oot  think 
that  the  case  of  Flatl  v.  Piatt,  15  N.  Y.  St.  Kep.  217.  cited  by  the  counsel 
for  the  mortgagee,  is  in  point,  as  the  precise  question  here  involved  was  not 
in  it.  The  following  authorities  were  cited  by  counsel  as  bearing  upon  Uie 
questions  raised:  Totonaendv.  Tolhurst,  (Sup.)  ION.  Y.  Supp.  S78,  and  cases 
therein  cited;  Code.  §8  1251,  1377,  1379,  1381,  3017;  In  re  Holmes,  (Sup.) 
18  N.  Y.  Supp.  100;  Waltermtre  v.  Westovet,  14  N.  Y.  16.  I  direct  decree 
for  leave  to  issue  execution  to  sell  the  land  as  prayed  for  in  the  petition. 


Brooklyi?  Heights  B.  Co.  v.  Citt  of  Brooklyn. 
{Ctty  Court  of  Brooklyn,  Oeneral  Term.    April  26, 1393.) 

1.  Btbbbt  Raii.roai>8 — LooATiOH  ov  FowBB  HouBs— "  Adj^cbnt  "  Stbeets. 

The  charter  of  the  Brooklyn  Heights  Railroad  Company  authorized  it  to  ooDstroet 
a  cable  road  from  Court  street  through  Montague  street  to  Wall  street  ferry,  and  to 
erect  necessary  power  and  oar  houses  in  streets  "adjacent  to  Montague  street  west 
of  the  hill, "  in  locations  to  be  approved  by  the  oommissioner  of  city  worlcs.  The 
conformation  of  the  ground  was  such  that  the  grant  was  valueless  unless  the  com- 
pany should  be  permitted  to  erect  its  power  house  in  one  of  the  streets  parallel  to 
and  in  the  vicinity  of  Montague  street.  Held,  there  being  no  streets  touching  Mon- 
tague street  west  of  the  crest  of  the  hill,  that  the  word  "adjaoent, "  so  used,  must 
be  construed  to  mean  the  neighboring  parallel  streets. 

9.  Bamb— CoxsBXT  OF  Citt  Council— Revocation. 

In  rucb  case,  the  commissioner  of  city  works  having  approved  a  location  of  the 
power  house  in  a  neighboring  parallel  street,  and  the  common  oounoU  having  au- 
thorized its  erection  in  saoh  locality  as  should  be  approved  by  him,  a  subsequent 
ordinance  of  the  council  could  not  operate  to  withdraw  such  consent  and  lender  an- 
other consent  necessary. 

Appeal  from  special  term. 

Action  by  the  Brooklyn  Heights  Railroad  Company  to  reetraln  the  city  of 
Brooklyn  from  preventing  plaintiff  from  laying  certain  railroad  tracks.  From 
a  judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

Argued  before  Van  Wyck  and  Osborne,  JJ. 

A.  F.  Jenka,  for  appellant.    H.  D.  Hotehkist,  for  respondent. 

Van  Wyce,  J.  The  plaintiff  was  duly  incorporated,  and  acquired  by  pur^ 
chase  and  by  resolutions  of  the  Brooklyn  common  council  its  franchise,  under 
and  in  pursuance  of  the  provisions  of  Laws  1884,  c.  252,  and  Laws  1886,  c.  642. 
By  the  terms  of  the  franchise  and  resolutions,  express  consent  and  authority 
were  given  to  plaintiff  to  construct  a  cable  road  from  Court  street  through 
Montague  street  to  Wall  street  ferry,  and  also  to  construct " connections,  sid- 
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ings,  switches,  turnouts,  and  turnti\bles  •  •  *  necessary  for  the  hous- 
ing and  care  of  its  cars, "  in  locations  approved  of  by  the  commissioners  of  city 
works,  in  the  following  territory,  viz.,  in  the  streets  adjacent  to  Montague 
street,  west  of  the  crest  of  the  liill  leading  to  the  ferry.  This  short  road  lias 
been  completed  and  in  actual  operation  since  July,  1B91.  It  runs  on  a  level 
street  from  Court  street  to  the  crest  of  the  hill,  and  then  down  a  heavy  grade 
to  the  ferry,  on  a  viaduct  crossing  over  but  one  street  (Furman  street)  at  an 
elevation  of  some  30  or  more  feet  above  the  level  of  tluit  street.  The  power 
Station  and  car  house  were  located  west  of  the  hill,  on  State  street,  about  1,270 
feet  from  the  line  of  the  road,  and  also  the  necesaury  sidings,  turntables, 
switches,  and  turnouts  to  reach  the  same,  with  the  due  appro.val  of  the  com- 
missioner of  city  works.  The  city  contends  that,  notwithstanding  such  loca- 
tions with  such  approval,  plaintiff  has  no  right  to  connect  with  the  car  house, 
because  State  street  is  not  "adjacent  to  Montague,"  in  the  sense  of  touching 
that  street.  The  road  from  Court  street  to  top  of  this  hill  runs  through  one 
of  the  finest  residential  portions  of  the  city,  which  was  doubtless  the  reason 
for  the  prohibition  of  the  housing  of  cars  east  of  the  hill,  or  the  use  of  adja- 
cent streets  east  of  the  hill  for  sidings,  etc.  The  conformation  of  the  ground 
and  viaduct  over  which  the  road  runs  westerly  from  the  top  of  the  hill  down 
to  the  ferry  absolutely  precludes  the  use  of  any  locality  for  housing  cars  except 
such  as  can  be  reached  from  the  end  of  the  road  at  the  ferry,  and,  as  no  street 
touches  the  road  to  Montague  street  at  iiny  point  west  of  tlie  hill,  therefore  it 
seems  to  ns  the  word  "adjacent"  must  be  construed  to  mean  the  neighboring 
streets,  or  those  near  to  the  road  west  of  the  hill.  If  this  is  not  so,  then  the 
authority  and  consent  given  by  the  resolutions  to  house  cars,  and  construct 
sidings  and  turnouts  to  reach  the  same,  in  the  location  approved  of  by  the  com- 
missioner of  city  works,  would  be  an  idle  jumble  of  words.  Such  a  restricted 
definition  of  the  word  "adjacent"  will  not  be  allowed  to  destroy  the  grant  and 
consent  intended  to  be  conferred  in  respect  to  the  housing  of  cars,  and  the 
construction  of  turnouts  for  that  purpose.  The  trial  court  has  decided  that 
the  locations  of  the  car  house,  and  turnouts  to  reach  it,  are  the  most  practica- 
ble and  the  bi-st  adapted  to  prevent  interference  with  residences  tliat  could  be 
found,  and  that  they  were  approved  of  by  the  commissioner.  The  common 
council  has  given  a  permission  to  plaintiff  to  locate  Its  car  house,  and  turnouts 
to  reach  it,  at  such  points  in  the  designated  territory  as  were  approved  by  the 
commissioner  of  city  works,  and  the  subsequent  ordinance  of  1890  could  not 
operate  to  withdraw  this  consent,  and  require  another  consent  from  the  com- 
mon council.  This  plaintiff  was  organized,  and  acquired  the  right  to  build  the 
road,  under  Laws  1884,  c.  252,  and  I^ws  1886,  c.  642,  and  is  therefore  ex- 
cepted from  the  provisions  of  La  ws  1888,  c.  588,  tit.  22,  g  24;  for  it  is  expressly 
provided  that  they  do  not  apply  to  roads  then  or  thereafter  authorized  by  law. 
Section  24  is  simply  a  re-enactment  (in  the  consolidation  of  local  laws  in  the 
act  of  1888)  of  a  provision  existing  before  the  acta  of  1884  and  1886,  and  does 
not  repeal  these  acts;  and,  besides,  section  35,  Laws  1888,  provides  that  noth- 
ing in  the  repealing  clause  thereof  shall  modify  or  in  any  manner  affect  any 
general  statute.  For  tbesereasons  we  think  the  judgment  should  be  aflHrmed, 
with  costs. 


BiNOLEB  et  al.  «.  Betnolds  et  ttx. 
(Sutrreme  Court,  Oeneral  Term,  First  Department.    Hay  18, 1892.) 

nUUO  OF  AOBMT— CaKCELLATION  AND  ASSIOXMBNT  OV  CoMTBACTS. 

FlaiDtiSs  employed  to  buy  land  for  them  an  agent  who  had  falsely  represented 
that  the  land  was  owned  by  a  distant  relative,  and  who  thereupon  procared  a  con- 
tract for  the  purchase  of  the  same,  to  be  made  in  bis  wife's  name,  at  a  sum  much 
less  than  that  at  which  he  had  represented  that  it  could  be  bought^  and  by  fraudu- 
lent concealment  of  such  contract  induced  plaintiffs  to  make  a  contract  with  his 
wife  for  the  purchaae  thereof.    HeUL,  in  the  absence  of  proof  by  the  wife  that  she 
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was  a  bonaftde  purchaser,  and  that  ihe  had  actuaUv  employed  her  hnshand  as  ageitt, 
that  the  contract  between  plalntUfs  and  her  wonld  be  canceled,  and  an  assigimient 
to  the  plaintiffs  of  her  contract  with  the  owner  would  be  compelled. 

Appeal  from  special  term.  New  York  county. 

Action  by  Frederick  A.  Ringler  and  Justin  Ringler  against  William  M. 
Beynolds  and  Jessie  Reynolds.  There  was  a  judgment  tor  plaintiffs,  Pattks- 
BON,  J.,  expressing  the  following  opinion: 

"  The  facts  appear!  ng  by  the  proofs  in  this  cause  entitle  the  plai  nti  ffs  to  the 
jadgment  they  ask  fur.  Some  technical  criticism  may  be  made  of  the  com- 
plaint, and  if  the  success  of  the  plaintifFs  depended  upon  the  establishment  of 
the  allegations,  of  the  complaint  that  Mrs.  Reynolds  had  knowledge  of  the  im- 
position practiced  by  her  husliand  upon  the  plaintiffs,  it  must  be  conceded 
that  no  adequate  proof  thereof  appears  upon  the  record.  But  the  plaintiff's- 
right  of  recovery  does  not  depend  upon  any  conscions  pai-ticipation  of  Mrs. 
Reynolds  in  the  allegred  fraud,  nor  upon  her  accepting  the  fruits  of  it  with 
knowledge  that  it  was  committed.  All  the  averments  of  the  complaint  on 
that  subject  may  be  disregarded,  and  a  cause  of  action  of  equitable  cognizance 
remains,  the  facts  alleged  bdng  substantially  and  in  brief  as  follows,  viz. : 
That  the  plaintiffs  employed  Mr.  Reynolds  to  negotiate  for  them  as  their  agent 
the  purchase  of  the  land  mentioned  in  the  complaint;  that  he  accepted  the 
agency  and  began  the  negotiations;  that  during  their  pendency  he  represented 
to  the  plaintiffs  that  the  property  belonged  to  a  distant  relative  of  his  wife, 
and  could  be  bought  for  not  less  than  $55,000;  that  these  statements  were 
false,  and  were  fraudulently  made  to  induce  the  plaintiffs  to  agree  to  give 
that  sum  for  the  land;  that,  on  the  plaintiffs  agreeing  to  that  price,  Reyntdds 
procured  from  the  owners  of  the  property  a  contract  to  sell  the  same  to  bis 
wife  for  $49,000,  which  fact  he  concealed  from  the  plaintiffs,  and  procnred 
them  to  enter  into  a  written  contract  to  purchase  from  Mrs.  R^nolds  at 
$50,000,  which  contract  they  signed  in  ignorance  of  the  fact  that  Mrs.  Rey- 
nolds was  the  wife  of  their  agent  in  the  transaction,  and  was  not  tlie  actual 
owner;  that  they  paid  $5,500  on  account  in  a  check  to  the  order  of  Mrs.  Rey- 
nolds, part  of  the  proceeds  of  which  was  actually  used  by  Reynolds  to  make 
the  first  payment  on  account  of  the  contract  through  which  Mrs.  Reynolds  was 
to  acquire  the  title;  and  they  ask  that  ibe  contract  between  themselves  and 
Mrs.  Reynolds  be  canceled,  and  that  she  be  compelled  to  assign  to  them  the 
contract  taken  in  her  name  as  purchaser.  All  the  facts  thus  generally  stated 
have  been  proven  in  detail  to  my  entire  satisfaction.  It  is  of  no  consequence 
that  Mr.  Reynolds  was  not  a  broker.  He  nndertook  to  negotiate  a  purchase 
of  the  property  for  the  plaintiffs,  and  it  is  evident  that,  some  time  during  tho 
progress  of  the  negotiations  with  Mr.  Embree,  who  represented  the  real  own- 
ers of  the  land,  be  formed  the  scheme  of  making  a  profit  out  of  the  transac- 
tion by  taking  a  contract  in  his  wife's  name,  inducing  the  plaintiffs  to  be- 
lieve that  the  real  owner  was  a  distant  relative  of  bis  wife,  and  then  to  pro- 
cure the  enhanced  price  from  them.  The  several  stages  of  tbe  development 
of  tliis  scheme  may  almost  be  traced  in  the  testimony..  It  is  clear  from  wliat 
Mr.  Embree  says  that  Reynolds  did  not  pretend  to  be  acting  for  himself  or 
for  his  wife  until  just  before  the  contract  with  her  was  signeid.  He  stated  to 
Mr.  Embree  that  his  principals  were  out  of  town,  and  lived  in  Boston,  and  it 
was  not  until  the  matter  was  about  being  closed  that  he  said,  in  substance, 
that  the  purchase  was  a  good  thing,  and  he  would  have  the  contract  made  in 
the  name  of  his  wife.  The  case  is  simply  one  of  an  agent  employed  to  buy 
specific  property  for  a  principal,  taking  for  bis  own  Isenefit  tbe  title  in  the 
name  of  a  third  party,  also  advancing  nothing,  holding  such  third  party  but  as 
the  real  owner  and  seller,  and  then  selling  that  same  property  to  the  principal 
at  a  greatly  increased  sum;  the  principal  paying  all  tliat  is  to  be  paid  to  the 
real  seller,  and  also  the  profit  to  the  agent's  alter  ego.  It  cannot  be  duubted- 
that  if  the  agent  had  taken  tbe  contract  in  his  own  name  a  court  of  equ:ty 
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would  give  tbe  principal  the  benefit  of  it.  Taylor  y.  Salmon,  4  Mylne  &  C. 
188.  If  the  third  party  is  the  mere  cover  for  the  agent,  and  it  appears  clearly 
that  tbe  interposed  title  or  Hglit  of  such  third  party  is  only  colorable,  and  one 
taken  to  conceal  the  acts  of  the  agent,  the  technical  rules  of  rescission  do  not 
apply;  for  in  equity  the  real  nature  of  the  transaction  will  be  regarded,  the 
purchase  wiil  be  considered  as  made  for  the  principal,  and,  all  the  parties  be- 
ing before  the  court,  substantial  justice  will  be  done.  If  Mrs.  Beynolds  were 
a  bona  fide  purchaser  of  the  land,  and  as  between  her  and  the  original  ven- 
dors there  had  been,  not  only  a  formal  contract,  but  an  actual  authorized  pur- 
chase and  an  honest  transaction,  a  different  question  would  arise,  and  tbe 
points  argued  by  the  learned  counsel  for  the  defendants  would  then  require 
serious  coiksideration.  But  such  is  not  tbe  case.  Although  Mrs.  Beynolds 
has  answered  the  complaint,  there  is  not  a  syllable  of  reliable  testimony  to 
show  that  she  ever  authorized  her  husband  to  buy  this  property  for  her,  or 
that  she  ever  knew  anything  about  it  prior  to  her  signing  the  agreement. 
She  did  not  present  herself  as  a  witness  on  the  trial,  although  she  might  have 
cleared  up  the  whole  matter,  and  it  is  not  for  her  husband  to  constitute  him- 
self by  his  mere  statement  her  agent  in  a  transaction  in  which  be  was  acting 
as  his  employment  by  others,  and  necessarily  in  such  a  way  as  would  prevent 
his  acting  for  her.  Agency  for  his  wife  seemed  to  have  occurred  to  him  after 
be  had  planned  the  scheme  of  injuring  the  plaintiffs.  His  real  principals 
were  the  plaintiffs.  From  all  that  appears,  Mrs.  Reynolds  may  have  been  in- 
nocent of  any  intent  to  do  wrong  to  the  plaintiffs;  but  she  stands  on  the  rec- 
ord as  a  mere  technical  vendee  of  the  land,  as  tbe  person  used  to  cover  her 
husband's  design,  as  one  introd  uced  as  a  Uiird  party  through  and  by  whom 
the  additional  priceof  the  property  might  be  extorted  from  the  real  purchaser. 
The  burden  of  proof  was  tlirown  upon  her  to  prove  that  she  was  in  reality  a 
purchaser  from  the  owiters.and  not  only  a  nominal  buyer,  and  that  the  trans- 
action was  honest  and  fair,  and  that  site  actually  had  constituted  her  husband 
ber  agent  to  buy  this  land,  and  that  she  was  not  a  mere  shield  for  his  deceit. 
She  has  not  even  attempted  to  do  this.  I  think  there  can  be  no  doubt  of  the 
power  of  the  court  to  cancel  the  contract  of  the  plaintiffs  with  Mrs.  Reynolds 
under  the  circumstances,  and  to  go  further,  and  determine  that  tliey  are  en- 
titled to  an  assignment  of  the  contract  made  by  their  agent  in  her  name,  with 
the  others;  for  the  plaintiffs,  in  effect,  paid  everything  that  was  paid  to  the 
vendors.  They  are  entitled  to  a  decreet  but,  all  things  considered,  with  costs 
only  as  agai  nst  Mr.  Reynolds. " 

Defendants  ap])eal.     Affirmed. 

Argued  before  Van  Brunt,  P.  J.,  and  O'Brien  and  Barbett,  JJ. 

Totomiend,  Dyett  &  Einstein,  (A.  R.  Lyett,  of  coansel,)  for  appellant.  H. 
Daily,  Jr.,  for  respondent. 

Per  Curiam.  The  judgment  should  be  affirmed,  wilh  costs,  upon  the  opin- 
ion of  Pattkbson,  J.,  at  special  term. 


Schwartz  et  al.  v.  Linington  et  al. 
(Supreme  Court,  General  Term,  Ftrtt  Departme7it    May  IS,  1893.) 
1.  KonCE  ov  Tbial — Servicb  bt  Maii/ — Refkresoe. 

Under  Code  Civtl  Proo.  S  797,  providing  for  service  of  nottoe  of  trial  by  mailing 
It  to  a  party's  attoroe;,  tbe  fact  tbat  it  Is  not  received  does  not  affect  the  ijghtof  the 
court  to  make  an  order  of  reference  thereon. 
>.  Befehbhcb — Presumption — Consent. 

In  the  absence  of  shovring  to  the  contrary  it  will  be  presumed  that  a  case  re- 
ferred on  default  of  a  defendant  was  a  referable  case,  for  which  his  consent  was 
not  oeoesssry. 

Appeal  from  special  term,  New  York  county. 
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AcUon  by  Adolph  Schwartz  and  another  against  Timothy  B.  Linington  and 
Joseph  Irwin,  as  assignee  for  the  beneflt  of  creditors  of  Linini;ton,  to  set  aside 
the  assignment.  From  an  order  vacating  an  order  of  reference,  plaintiffs  ap- 
peal.    Reversed. 

Argued  before  Van  Bkunt,  P.  J.,  and  O'Brien  and  HAnKErr.  JJ. 

Goldsmith  d-  Doherty,  {S.J.  Ooldsmith,  of  counsel,)  fur  appellants.  Town- 
tend  it  Mafian  and  Geo.  C.  Hendriekton,  for  respondents. 

Pkr  Curiam.  The  order  of  reference  in  this  case  was  vacated  upon  tbe 
ground  that  at  the  time  the  action  was  readied  upon  the  circuit  calendar  the 
cause  was  not  in  a  position  to  be  tried,  l)ecau3e  a  notice  of  trial  had  not  been 
properly  served.  In  tliis  conclusion  we  thinic  tbe  leiirned  court  at  special 
term  erred.  It  appears  without  dispute  that  the  notice  of  trial  was  duly 
served  by  mail.  Section  797  of  the  Code  of  Civil  Procedure  expressly  pro- 
vides for  this  mode  of  service:  and,  when  service  is  so  made,  it  is  as  com- 
plete as  though  made  in  any  of  tlie  other  methods  prescribed  by  the  various 
sulxiivisions  of  the  section  in  question.  The  fact,  therefore,  that  the  attorney 
claims  not  to  have  received  notice  was  irrelevant  upon  the  question  of  tlie 
riglit  to  proceed  upon  the  notice  as  it  was  served.  Tliere  was  jurisdiction  to 
proceed  with  the  trial,  and,  in  the  absence  of  the  defendant  Irwin  and  of  liis 
attorney,  judgment  might  have  been  rendered  against  him  by  default.  In- 
stead of  tliat  an  order  of  reference  was  made  upon  the  consent  of  the  attorney 
for  the  other  defendant,  who  assumed  to  act  and  consent  for  all.  The  order 
of  reference  which  was  thereupon  made  was  duly  served  upon  Irwin's  at- 
torney, together  with  a  notice  of  hearing  before  tlie  referee.  This  attorney 
retained  both  the  order  and  the  notice,  without  objection,  for  upwards  of  two 
weeks,  and  only  objected  thereto  upon  the  first  hearing  before  the  referee. 
His  motion  to  vacate  was  founded  solely  upon  the  grounds — Firtt,  tliat  no- 
tice of  trial  was  never  served  upon  him;  and,  stcond,  that  he  never  consented 
to  the  order  of  reference.  It  was  not  claimed,  much  less  proved,  that  tbe 
cause  was  one  which  was  not  compulsorily  referable.  Wtiether  the  attorney 
consented  or  not,  the  court  had  jurisdiction,  Irwin  being  in  default,  to  refer 
what  we  must  assume  to  have  been  a  referable  case  of  its  own  motion.  In 
view  of  the  consent  of  the  other  attorney,  professing  to  act  for  both  defend- 
ants, and  the  retention  of  the  order  until  the  hearing,  we  think  the  motion  to 
vacate  was  in  haA  faith,  and  sliould  have  been  denied.  Tbe  order  should  be 
reversed,  with  910  costs  and  disbursements. 


Hentz  et  al.  o.  Mines. 
(Sitprem«  Court,  Oen«ral  Term,  First  Department.    May  18, 1893.) 

ACTIOK  OH  AOCOtJNT — CoKPLAINT. 

Tbe  complaint,  in  an  action  on  an  account,  is  sufficient  where  It  alleges  that  d^ 
fendant  is  Indebted  to  plaintiffs  in  a  named  sam,  on  an  aoooont  for  money  expended 
and  commissions  earned  in  the  purchase  and  sale  of  merchandise  by  them,  as  bar 
agents  and  at  her  request,  as  more  fully  appears  by  certain  annexed  aooounts  made 
a  part  thereof. 

Same — EviDayoa — Power  of  Attobkkt. 

Defendant  executed  an  instrument  reciting  that  plaintiffs  bad,  at  her  request  and 
on  her  husband's  order,  transferred  to  her  account  on  their  books  her  husband's 
balance  of  account,  and  all  property  of  bis  in  their  hands.  She  agreed  therein  that 
plaintiffs  should  retain  all  balances,  monejrs,  and  property  in  their  hands  as  seou- 
rity  for  the  payment  of  any  indebtedness  then  existing,  or  which  might  thereafter 
become  due  to  them,  by  reason  of  any  further  business  between  them  and  her  hus- 
band or  herself.  Then  followed  a  power  of  attorney  authorizing  plaintiffs  to  re- 
ceive from  the  husband  any  and  all  orders  in  his  own  or  in  her  name  for  tbe  pap- 
chase  or  sale  of  merchandise,  etc.  Held,  that  snch  Instrument  was  admissible 
against  the  wife  in  an  action  to  recover  the  balance  due  for  moneys  expended  and 
commissions  earned  on  purchases  and  sales  made  at  the  husband's  instance. 
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8.  Sams— ErroBycB— Admishoks  or  Aobnt. 

Evidence  that  on  the  execution  of  such  Instmment  the  hnaband  aekztwledged 
the  correctness  of  an  account  presented  to  him  by  plaintifTs  was  admissible. 
4.  Gamino  Contbacts — Dealikob  in  Fotubes — Dblivebt. 

Purchases  and  sales  of  merchandise  are  not  gaming  transactions,  when  It  Is  in- 
tended that  there  shall  be  a  delivery  and  receipt  of  the  goods,  and  not  merely  a 
payment  of  margins,  notwithstanding  a  contrary  secret  intention  on  the  part  of  the 
one  so  buying  and  selling. 

Appeal  from  circuit  court,  Kew  York  county. 

Action  by  Henry  Hentz  and  anotlier  against  Elizabeth  F.  Miner.  From  a 
Judgment  for  plAlnlifls,  and  from  an  order  denying  a  motion  for  a  new  trial, 
defendant  appeals.     AUirmed. 

For  decision  on  former  appeal  by  defendant,  see  12  N.  Y.  Supp.  474. 

Argued  before  Van  Brunt,  P.  J.,  and  O'Brien  and  Barrett,  J  J. 

Samuel  Athton,  for  appellant.    T.  Henry  Detoey,  for  respondents. 

Barrett,  J.  The  complaint  in  this  action  sets  forth  that  on  the  4th  day 
of  June,  If  88,  the  defendant  was  Indebted  to  the  plaintiffs  in  the  sum  of 
92,304.54 ,  upon  an  account  for  money  laid  out  and  expended  and  commissions 
in  the  purchase  and  sale  of  wheat  and  coffee  by  them,  as  the  agents  of  defend- 
ant and  at  her  request,  as  more  fully  appears  by  certain  accounts  which  are 
annexed  and  made  part  thereof.  It  also  sets  forth  that  the  said  sum  became 
due  and  payable  on  the  4th  day  of  June,  1888,  and  that  no  part  of  it  has  been 
paid.  These  averments  were  sufficient  to  make  out  a  good  cause  of  action, 
and  tlie  complaint  was  not,  under  the  authorities,  demurrable.  Allen  v.  Pat- 
tersim,  7  N.  Y.  476;  Cudlipp  v.  Whipple,  1  Abb.  Pr.  106;  Witherhead  v. 
Allen,  4  Abb.  Dec.  628;  Moffet  v.  Saokett,  18  N.  Y.  522.  The  motion  to  dis- 
miss the  complaint  at  the  opening  of  the  triid  was  therefore  properly  denied. 

It  appeared  that  prior  to  the  21st  day  of  May,  1888,  the  defendant's  hus- 
band, Joseph  L.  Miner,  had  transacted  business  with  the  plaintiffs  In  his  own 
name.  At  the  date  named,  the  defendant  executed  an  instrument  which  re- 
cited that  the  plaintiffs  had  that  day  transferred  upon  their  books  to  her  ac- 
count, at  her  request  and  upon  her  husband's  order,  his  ledger  balance  of  ac- 
count and  all  property  of  liis  in  their  hands;  also  that  he  desired  to  open  a 
new  account  with  the  plaintiffs,  and  to  transact  further  business  with  them. 
Following  this  recital  was  an  agreement  on  Mrs.  Miner's  part,  in  considera- 
tion of  the  facts  so  recited  and  of  one  dollar,  that  the  plaintiffs  should  hold 
and  retain  all  balances,  moneys,  and  property  in  their  hands,  and  such  as 
might  tliereafter  come  into  their  hands,  as  security  for  the  payment  of  any 
indebtedness  then  existing,  or  which  might  thereafter  become  due  to  them, 
by  reason  of  any  existing  transactions,  or  any  further  business,  between  them 
and  her  husband  or  herself.  An  extremely  full  power  of  attorney  followed, 
authorizing  the  plaintiffs  to  rieceive  from  Mr.  Miner  any  and  all  orders  in  his 
own  or  in  her  name,  for  the  purchase  or  sale  of  merchandise  for  future  de- 
livery or  otherwise;  and  to  pay  over  to  him,  as  her  agent,  all  protits  due,  or 
which  might  become  due,  to  her  in  any  and  all  business  transactions  under- 
taken in  her  name.  The  elaborate  objections  taken  to  the  admission  of  this 
instrument  were  frivolous.  The  whole  case  rested  upon  transactions  entered 
into  upon  the  authority  thus  expressly  conferred.  Under  it  Mr.  Miner  gave 
orders  for  tlie  purchase  and  sale  in  his  wife's  name  of  the  merclmndise  speci- 
fied in  the  accounts.  These  orders  were  duly  executed,  and  written  notices, 
furnishing  the  customary  details,  and  specifying  Mrs.  Miner  as  the  principal, 
were  duly  given.  These  transactions  ran  on  until  the4tb  of  June,  1888,  when 
the  account  was  closed  because  of  failure  to  keep  up  a  proper  margin.  Mr. 
Miner  agreed  to  keep  the  transactions — to  useatechnical  phnrse  employed  by 
brokers  upon  the  produce  exchange — "margined  to  the  market."  In  other 
words,  to  keep  sufficient  money  or  property  in  the  plaintiffs'  bands  to  secure 
them  against  loss.  In  this  respect  Mr.  Miner  failed.  The  margins  fell  be- 
v.lSN.Y.s.no.ll — 66 
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bind  about  the  1st  of  June,  and  the  plaintiffs  repeatedly  requested  film  to 
make  such  margins  good.  He  promised  to  do  so,  but  failed,  and,  finally,  on 
the  4th  of  June,  the  plaintiffs,  being  unable  to  wait  any  longer,  closed  the 
account.  This  was  done  in  the  ordinary  way,  by  making  contracts  at  the  prod- 
ace  exchange  so  timed  as  to  meet  contracts  previously  made  for  purchases 
or  sales  of  merchandise  receivable  or  deliverable  at  future  dates.  There  was 
no  question,  therefore,  of  conversion.  Nor  were  the  plaintiffs  carrying  mer- 
chandise or  other  property  for  the  defendant.  They  simply  made  contracts 
for  the  parcbase  or  sale  of  merchandise  receivable  or  deliverable  at  a  future 
day,  and  the  required  margin  was  to  secure  them  against  fluctuations  in  the 
market  pending  the  maturity  of  these  contracts.  The  defendant's  account 
was  closed  by  the  making  of  other  contracts  at  market  rates  to  mature  at  tho 
dates  of  the  maturity  of  the  original  contracts.  The  result  of  the  closing  of 
the  defendant's  account  in  the  manner  indicated  was  a  balance  against  her  of 
the  sum  claimed  in  the  coinplaint,  and  we  see  no  reason  why  the  balance  was 
not,  upon  the  facts  present^,  properly  recoverable. 

The  accounts,  sbowing  the  final  transactions  and  the  balance  In  question, 
were  delivered  to  Mr.  Miner  upon  the  day  when  matters  were  thus  closed  up, 
and  the  very  next  day  he  acknowledged  theoorreclness  of  these  accounts,  and 
promised  that  the  balance  should  be  paid.  It  is  contended  that  these  admis- 
sions of  Mr.  Miner  were  not  admissibie  against  the  defendant.  We  think, 
however,  that  the  statement  of  the  account  was  within  the  scope  of  his  au- 
thority. It  the  closing  of  the  account  had  resulted  in  a  balance  in  the  de- 
fendant's favor,  he  was  expressly  authorized  to  receive  that  balance.  Under 
the  broad  terms  of  the  agreement  to  which  reference  has  been  made,  he  was 
authorized  to  transact  the  entire  business  in  which  the  defendant  was  thus 
put  forward.  She  left  everything  connected  therewith  to  him.  The  notices 
of  purchase  and  sale  were  regularly  sent  to  him;  also  all  of  the  accounts  con- 
nected with  the  various  transactions.  Tiie  final  account  was  properly  sent 
to  him,  and  his  retention  thereof,  without  objection,  for  a  reasonable  time, 
would  have  made  it  an  ac  count  statetl.  Whether  the  account  was  stated  in 
this  manner,  or  directly  by  admission  of  its  correctness,  is  immaterial  in  prin- 
ciple. He  had  the  power  to  state  it,  whether  the-result  was  favorable  or  un- 
favorable. In  other  words,  the  defendant  gave  him  power  to  act  for  her 
throughout  as  though  the  transactions  were  his  own.  But  were  this  other- 
wise, it  would  not  affect  Ihe  result,  as  the  plaintiffs  proved  each  item  in  the 
account  by  independent  evidence,  and  there  was  no  proof  to  the  contrary. 

The  real  qncstion  in  the  case  was  whether  the  speculations  in  question  were 
illegal,  as  being  in  the  nature  of  gaming  or  wagering  transactions.  Tbis 
question  was  fairly  submitted  to  the -jury,  and  they  found  that  the  contract 
was  not  intended  to  be  settled  by  mere  payment  of  differences,  but  were  legit- 
imate transactions  entered  into  with  the  intention  of  delivering  or  accepting 
the  goods  at  the  appointed  time.  We  do  not  agree  with  the  defendant  that 
his  secret  individual  intention  must  govern  notwithstanding  the  plaintiffs' 
legitimate  intention.  Kbr  do  we  think  that  (\ny  such  doctrine  was  intended 
to  be  laid  down  in  Bigelow  v.  Benedict,  70  N.  Y.  205.  The  transactions  were 
not  illegal,  unless  the  understanding  between  the  parties  was  that  the  con- 
tracts were  to  be  settled  by  the  mere  payment  of  differences.  If  the  employ- 
ment was  to  make  legitimate  contracts,  and  such  contracts  were  made  with 
the  honest  intention  on  the  plaintiffs'  part  of  carrying  them  out  by  the  de- 
livery or  the  receipt  of  the  goods,  they  cannot  be  charged  with  what  was  in 
,tbe  defendant's  mind,  undisclosed  to  them,  and  of  which  they  had  no  suspi- 
cion. The  requests  to  charge  were  repetitions,  and  involved,  and  they  were 
properly  disregarded.  The  charge  as  delivered  presented  the  question  clearly, 
and  in  language  readily  comprehensible  by  the  jury.  It  was  unnecessai7  to 
add  anything  to  the  instructions  thus  given,  and  no  error  was  committed  in 
declining  to  put  these  instructions  in  other  and  mure  prolix  forms.    No  error 


Digitized  by CaOOQlC 


Sup.  Ct.]      BOARD  CHARITIES  AND  CORRECXIOMS  V.  BOARD  SUp'rS.  883 

to  the  prejudice  of  the  defendant  wss  committed  in  any  of  the  rulings  with 
respect  to  the  admission  or  rejection  of  evidence;  nor.  upon  the  facts,  do  we 
see  any  reason  for  disturbing  the  verdict:  The  judgment  and  order  appealed 
from  should  therefore  be  aiHrmed,  with  costs.    All  concur. 


Intbrnational  Tilb  &  Trim  Co.  v.  Ahlers. 
{Supreme  Court,  Oeneral  Term,  Second  Department.    Uay  9, 1892>) 

1.  Sam  bt  8aiipi.b — Pbbfobhancb  or  CoinaAm. 

Defendant  purcbased,  from  sampld  In  plaintlft's  showrooms,  mantels  and  ilro- 
places,  the  whole  value  of  which  consisted  In  the  beanty  and  elegance  they  were 
expected  to  add  to  the  rooms  in  which  they  were  to  be  placed.  The  (roods  tvtr- 
nished  did  not  correspond  to  sample,  bat  were  so  imperfect  ss  to  amount  to  dis- 
flgnrement.    Held,  that  there  was  a  faiiiure  to  perform  the  contract. 

S.  Bamb— Rbtcbii  bt  Fdbohaseb. 

In  snch  a  case,  the  purchaser  is  not  required  to  take  the  mantels  out  and  return 
them,  tnit  the  seller,  if  he  abandons  the  attempt  to  fnlflll  his  contract,  and  wishes 
to  recover  the  mantels,  most  remove  them,  and  restor*  the  rooms  where  placed 
to  their  original  condition. 

Appeal  from  Judgment  on  report  of  referee. 

Action  by  the  International  Tile  A  Trim  Company  against  Henry  ALhlers 
for  goods  sold  and  delivered.  From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Ke  versed. 

Argued  before  Barnard,  P.  J.,  and  Dtkmak  and  Pratt,  JJ. 

Wm.  M.  Benedift,  for  appellant  T.  J.  <ft  R.  F.  Tttney,  {Horace  (fravet, 
of  counsel,)  for  respondent. 

Pratt,  J.  The  mantels  and  fireplaces  contracted  for  were  for  ornament, 
not  use.  Their  whole  value  was  to  be  in  the  beauty  and  elegance  they  were 
expected  to  add  to  the  rooms  in  which  they  were  to  be  pla^.  The  orders 
were  given  from  samples  on  exhibition  in  plaintiff's  showroom,  and  were  to 
be  executed  according  to  the  sample.  The  performance  was  not  according  to 
the  sample,  and  was  so  imperfect  that  instead  of  being  ornamental  it  was  a 
disfigurement;  and,  as  the  only  value  of  the  mantels  and  fireplaces  was  in  the 
expected  ornamentation,  no  benefit  was  conferred  on  defendant.  There  was 
some  effort  made  to  show  that  defendant  had  accepted  the  work,  but  we  think 
nothing  that  could  relieve  plaintiff  from  the  result  of  its  breach  of  contract. 
The  mantels  were  in  place,  and  it  is  not  reasonable  to  require  that  defendant 
should  take  them  out  and  return  them  to  the  plaintiff.  On  the  contrary,  if 
plaintiff  abandons  the  attempt  to  fulfill  its  contract,  and  wishes  to  recover  the 
mantels,  it  should  assume  the  burden  of  taking  them  away,  and  restoring 
the  rooms  to  their  original  condition.  Judgment  reversed  on  the  facts. 
New  trial  ordered  at  circuit,  costs  to  abide  event.    All  concur. 


Board  or  Charities  Aia>  Corrections  of  Kings  County  v.  Board  of 

Sup'bb  of  Qcesks  County. 

(Supreme  Court.  Oeneral  T^erm,  Second  Department,    May  S,  1898.) 

Support  ov  FBisotrsiis— Lubcutt  ov  CJonnrr. 

Compensation  cannot  be.  recovered  for  the  support  of  prIsoDera  convicted  in 
Queens  county,  and  kept  in  the  Kings  county  jail  under  a  contract  for  tlieir  main- 
tenance made  by  the  two  oountiea,  no  power  existing  in  tlie  former  oonnty  to  make 
snch  a  contract. 

Case  submitted  on  agreed  statement. 

Action  by  the  board  of  charities  and  corrections  of  Kings  oonnty  against 
tlie  board  of  supervisors  of  Queens  county  to  recover  for  the  support  of  pris- 
oners convicted  in  Queens  county  and  kept  in  the  Kings  county  jail.  Judg- 
ment for  defendant. 
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Argued  before  Barnard,  P.  J.,  and  Dtkman  and  Pratt,  JJ. 

John  A.  Quintard,  for  plaintiff.  ^  Francis  H,  Van  Vaehten,  for  defendant. 

Barnard,  P.  J.  By  the  Revised  Statutes,  all  persons  convicted  for  a 
criminal  misdemeanor  were  to  be  imprisoned  in  a  county  jail,  where  impris- 
onment was  included  in  the  sentence.  2  iiev.  St.  (3d  E<1.)  p.  784,  g  56.  The 
prisoners  were  to  be  supported  in  the  jails  by  the  several  counties.  Felonies 
were  punisliable  by  an  imprisonment  in  the  state  prison,  and  in  no  other 
place.  Prisoners  in  the  state  prisons  were  to  he  supported  by  the  state  at 
large.  This  law  has  never  been  changed,  and  the  support  of  convicts  for 
felonies  has  never  been  put  upon  the  counties.  By  chapter  158,  Laws  1856, 
convicts  for  felonies  punishable  by  imprisonment  in  a  state  prison,  be- 
tween the  ages  of  16  and  21,  might  be  sentenced  to  a  penitentiary  in  the 
judicial  district  in  which  the  conviction  was  had.  The  cost  of  delivery  of 
the  convicts  at  the  penitentiary  was  directed  to  be  paid  by  the  state  treasurer. 
Chapter  247,  Laws  1874.  By  Chapter  574,  Laws  1869,  iii  all  counties  having 
a  contract  with  the  Albany  penitentiary  state  prison  convicts  could  be  sen- 
tenced to  the  Albany  penitentiary  without  charge  to  either  state  or  county.  By 
chapter  571,  Laws  1875,  all  sentences  which  could  be  punished  by  an  imprison- 
ment in  a  state  prison,  of  tliree  years  or  less,  could  be  sentenced  to  a  peniten- 
tiary in  the  judicial  district.  The  comptroller  of  the  state  was  direct«l  to  pay 
for  the  maintenance  of  these  convicts.  By  chapter  172,  Laws  1877,  all  females 
convicted  of  offenses  punishable  by  imprisonment  i  n  a  state  prison  were  directed 
to  be  sent  to  the  county  penitentiary  witliin  the  judicial  district,  and  this  law 
provided  that  the  state  comptroller  should  pay  for  the  support  of  these  con- 
victs. It  will  be  thus  seen  tliat  no  contract  for  the  support  of  persons  con- 
victed of  an  offense  punishable  by  imprisonment  in  a  state  prison  was  ever 
needed.  The  cliarge,  therefore,  was  a  state  charge,  and  not  a  county  one. 
The  change  in  the  place  of  detention  of  county  jail  convicts  commences  with 
chapter  139,  Laws  1858.  By  this  act  two  counties  were  autliorized  to  con- 
tract with  the  Albany  penitentiary  for  the  support  of  persons  sentenced  to 
imprisonment  not  less  than  60  days;  and  by  chapter  209,  Laws  1874.  all  coun- 
ties miglit  contract  witli  a  county  having  a  county  penitentiary  for  the  sup- 
port of  prisoners  convicted  of  a  crime  "not  punishable  in  a  state  prison." 
The  power  to  contract  with  the  plaintiff  upon  the  part  of  Queens  county  as  to 
the  support  of  prisoners  punishable  in  a  state  prison  never  existed.  The 
contract  must  be  held  to  be  within  the  spirit  of  the  law.  which  is  to  authorize 
Queens  county  to  board  its  jail  prisoners,  who  are  sentenced  to  detention 
over  60  days,  to  be  detained  in  a  penitentiary  where  occupation  will  be  fur- 
nished to  the  prisoners,  and  incidentally  to  compel  the  prisoner  to  earn  his 
own  support.  Judgment  should  therefore  be  given  for  the  defendant  upon 
the  submitted  case.    All  concur. 

Pboflk  ex  rel.  McObath  v.  Board  of  Excise  Gom'bs  of  Girr  of 

YOKK£BS. 

(Supreme  Court,  General  Term,  Second  i^epartment.    May  9, 18S>.) 

Ihtoxioatino  LiquoBS— Rbvocation  of  Licenbb — Res  Adjttdioata. 

A  jadfcment  of  the  court  of  sessions,  sustalninic  a  demurrer  to  an  indlotment  for 
not  keeping  an  inn  closed  on  Hunday,  is  do  bar  to  a  proceeding  before  the  board  at 
excise  commissioners  to  revoke  defendant's  Uoensa  lor  failing  to  close  his  barroom 
on  Banday. 

Certlorart,  on  the  relation  of  Richard  McOrath,  to  review  a  decision  of  the 
board  of  excise  commissioners  of  the  city  of  Yonkers  revoking  relator's  tavern 
license  for  failing  to  keep  his  barroom  closed  on  Sunday.  Relator  bad  been 
previously  indicted  "for  not  closing  and  keeping  closed  his  licensed  inn, 
tavern,  or  hotel."     He  demurred  to  the  indictment,  and  the  demurrer  was 
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Bustiiined.  Relator  moved  to  dismiss  the  proceedings  before  the  board,  offer* 
inf(  in  evidence  the  order  of  the  court  of  sessions  sustaining  the  detnurrer'to 
tlie  indictment.  The  motion  was  denied,  and  relator  notified  that  the  board 
would  hear  any  proof  that  he  might  offer,  but  he  declined  either  to  testify  or 
call  Huy  witnesses.    Decision  •£  the  board  affirmed. 

Argued  before  Barnakd,  P.  J.,  and  Dykman  and  Pbatt,  JJ. 

John  F.  Brerman,  for  relator.    Arthur  J.  Bums,  for  defendant. 

Barnard,  P.  J.  The  evidence  returned  shows  that  the  relator  was  a  li- 
censed innkeeper;  that  be  kept  open  his  barroom  on  Sundays.  The  proof 
warrants  a  conclusion  that  the  persons  who  frequented  and  drank  beer  upon 
the  premises  were  not  travelers,  but  were  such  as  frequented  saloons.  The 
decision  of  the  Westchester  court  of  sessions  had  no  relevancy.  The  indict- 
ment was  for  not  keeping  his  inn  closed  on  Sunday.  The  relator  bad  an  op- 
portunity to  present  his  defense  on  the  6tli  of  November,  1891,  after  the  ses- 
sion had  sustained  the  demurrer  to  the  indictment.  The  motion  to  dismiss 
the  complaint  was  properly  denied.  The  proceedings  before  the  county  court 
of  sessions  did  not  bar  this  complaint,  and  the  evidence  established  that  ihe 
frequenters  of  the  barroom  on  Sundays  were  not  guests  of  an  liotel.  The 
judgment  of  the  commissioners  should  therefore  be  affirmed,  with  costs. 

AU  concur. 


Davis  t».  Van  Wyok. 
(Supreme  Court,  Cfeneral  Term,  Second  Department    May  9, 1882.) 

1.  Aono:7  on  Contract— Bbbach—Tbndbk. 

Defendant  purchased  certain  land  at  foreclosure  sale,  and  agreed  to  reoonvey  It 
to  the  mortgagor  on  payment  of  a  specified  sum  and  of  certain  debta  due  defend- 
ant. The  mortgagor  paid  C900  under  the  agreement,  and  then  died.  His  adminis- 
trator offered  to  pay  a  certain  amount  as  the  balance  due,  buL  being  unable  to  agree 
as  to  the  amount  due,  defendant  sold  the  property.  Held,  in  an  action  by  the  ad- 
ministrator to  recover  for  the  breach,  that  defendant  haying  by  the  sale  put  it  out 
of  his  power  to  convey,  a  tender  was  not  necessary  on  the  part  of  plaintiff  to  sup- 
port the  action. 

S.  MORTOAOBS— AcoouNTnio. 

The  transaction  in  question  being  in  effect  a  mortgage,  there  shonid  have  been 
an  accounting,  crediting  plaintiff  with  the  $900,  and  charging  him  with  the  use 
and  occupation  of  the  premises  by  his  intestate's  family. 

Appeal  from  circuit  court.  Orange  county. 

Action  by  Frank  P.  Davis,  administrator  of  John  M.  Davis,  deceased, 
against  Charles  H.  Van  Wyck.  From  a  judgment  for  defendant,  plaintiff 
appeals.     Beversed. 

Argued  before  Barnard,  P.  J.,  and  Dykman  and  Pratt,  JJ. 

8.  a.  Qotodey,  for  appellant.  William  Vanamee,  (  William  J.  Oroo,  of 
counsel,)  for  respondent. 

Barnard,  P.  J.  On  the  14th  of  December,  1867,  the  defendant  agreed  to 
convey  to  John  M.  Davis  certain  premises  in  Sullivan  county.  Tiie  consid- 
eration is  left  quite  uncertain,  so  far  as  it  is  expressed  in  the  paper.  Tlie 
agreement  signed  by  Van  Vyck,  defendant,  is  stated  to  be  "for  the  price  this 
day  paid  for  the  same,  together  with  the  amount  due  now  from  the  estate  of 
said  William  Davis,  and  also  the  amount  he  has  this  day  agreed  to  pay  the 
estate  of  William  Davis,  deceased,  by  an  agreement  with  the  administrator 
of  said  estate. "  The  »greeiAent  also  recites  that  delenUant  had  purchased  the 
land  to  secfure  his  claims  against  Willlum  Davis,  deceHsed,  and  lliat  he  w»s  to 
be  indemnified  by  the  sale  to  plaintiff's  administrator  against  an  agreement 
Which  defendant  had  made  to  guaranty  an  agreement  of  Jolm  M.  Davis  to 
the  administrator  of  said  Willi.im  Davis.  There  was  paid  $900  to  Van  Wyck, 
defendant,  by  John  M.  Davis,  on  the  20th  of  January,  1871.    John  M.  Davis 
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had  possession  of  the  land  from  the  date  of  the  agreement,  and  died  in  1873. 
In  1877  the  widow  and  family  of  deceased,  John  M.  Davis,  left  the  property. 
In  1877  the  administrator  bad  an  interview  with  the  defendant  The  parties 
differed  as  to  the  debt  dne.  The  administrator  said  it  was  tl.SOO.  about,  and 
Van  Wyck  claimed  it  was  over  $2,500.  The  'administrator  expressed  a  wil- 
lingness to  pay  the  01,800.  Yan  Wyck  refused  to  take  it,  and  in  March. 
1883,  sold  the  property  to  one  Case.  There  was  no  formal  tender  on  either 
side,  and  the  agreement  continued,  and  the  question  is  reduced  to  this: 
whether  a  sale  of  the  premises,  when  neither  party  was  in  default,  waived  a 
specific  strict  tender  before  an  action  for  breach  could  be  commenced.  The 
sale  by  Van  Wyck  put  it  out  of  his  powerto  perform,  and  is  of  itself  a  breach. 
A  tender  is  not  necessary  where  a  party  puts  it  out  of  his  power  to  comply. 
There  was  proof  tending  to  show  that  the  claim  of  Van  Wyck  was  a  mortgage 
only,  and,  as  S900  had  been  paid  on  that,  there  should  have  been  an  account- 
ing, and  a  balance  arrived  at,  fixing  debt,  and  use  and  occupation  reduced 
by  payment.  It  was  not  too  late  to  receive  the  testimony  of  the  witness 
Gfoudy.  The  judgment  should  therefore  be  reversed,  and  a  new  trial  granted, 
costs  to  abide  event.    All  concur. 


Phillips  r.  Phillips. 

(Sujyreme  Court,  Oeneml  Term,  Second  Deparbmeni.    May  9, 1803.) 

KmpLBVTir— TrTLB— Wbioht  of  Evidbncb. 

In  replevin  Involving  the  title  to  a  chattel,  in  whlob  the  controversy  is  a  mere 
question  of  fact,  a  finding  of  the  justioe  in  accordance  with  the  probabilities  of  the 
case  wiU  not  be  disturbed 

Appeal  from  Dutchess  county  court. 

Action  of  replevin  by  Theodore  Phillips  against  Burten  A.  Phillips.  From 
Bjudgmentof  the  county  court,  affirming  ajudgmentofajustice  of  the  peace, 
defendant  appeals.     Affirmed. 

Argued  before  Bakxard,  P.  J.,  and  Dykmax  and  Pbatt.  JJ. 

Heermance  &  Arnold,  for  appellant.  BsseUtyn  A  McCarty,  for  respond- 
ent. 

Barnard.  P.  J.  The  plaintiff  make.s  a  good  title  to  the  threshing  machine. 
He  purchased  it  for  his  brother  Sylvester  in  March,  1884.  The  plaintiff  gave 
his  note  upon  a  credit  of  eight  months.  Tlie  plaintiff  then  delivered  the  ma- 
chine to  Sylvester  under  the  arrangement  that  Sylvester  was  to  own  the  ma- 
chine if  he  paid  for  it  in  two  years.  In  1889,  Sylvester  bought  the  machine 
of  the  plaintiff,  and  gave  a  chattel  mortgage  back  to  him  for  S65.  Sylvester 
failed  to  pay  the  mortgage,  and  gave  the  machine  back  to  the  plaintiff  in  the 
following  year,  and  the  parties  passed  receipts  so  that  the  machine  belonged 
to  plaintiff,  and  the  chattel  mortgage  was  paid  in  full  by  a  surrender  of  the 
property  for  which  the  mortgage  was  given.  The  defendant  makes  title  to 
the  machine  by  purchase  of  Sylvester  in  1888.  This  was  before  Sylvester  got 
a  title,  but  the  defendant  .agreed  to  pay  the  plaintiff  the  note  given  for  the 
machine.  The  defendant  did  not  pay  tltis  note,  and  subsequently  sold  the 
machine  back  to  Sylvester  Phillips  in  December,  1889.  In  August,  1890,  tlie 
defendant  bought  the  machine  back  from  Sylvester.  The  defendant  promised 
the  plaintiff  to  pay  the  old  note  given  for  the  machine.  He  did  not  do  it. 
The  issue  between  the  parties  is  thus  narrowed  down  to  this:  The  plaintiff 
says  that  the  chattel  mortgage  was  released  to  Sylvester  upon  the  return  of 
the  machine  to  the  plaintiff.  The  defendant  sa3'8  that  the  plaintiff  agreed  to 
release  the  chattel  mortgage  so  that  he  could  get  title  without;actual  payment, 
and  BO  as  to  enable  the  defendant  to  sell  a  machine  he  had  not  paid  for.  The 
justice  found  the  question  of  fact  in  accordance  with  the  probabilities  of  the 
case.    The  judgment  should  therefore  be  affirmed,  with  costs. 
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Cascx)  Nat.  Bans  or  Fobtland  o.  Clare  et  al. 
(Supreme  Court,  QtneraX  Term,  Second  Department.    Ka^  9, 1899.) 
Kbootiablb  Inbtrumbnts — NoTicra  ov  Equitibs— Director  cm  Bakk. 

The  fact  that  a  director  In  a  bank  discountinK  a  note  Is  also  a  director  In  a  corpo- 
ration, payee  of  the  note,  is  not  sufficient  to  charge  the  discounting  bank  with  no- 
tice of  equities  between  the  maker  and  payee. 

BaJIB — OpFIOIAL  SIOKATUBE— INDIVIDOAL  LlABILlTT. 

A  note  was  executed  in  the  following  form :  "Three  months  after  date  we  prom- 
ise to  pay  to  the  order  of  C.  &  C.  Ice  Co.  (7,500,  at  H.  Bank;  value  received. 
[SignedJ  E.  H.  Close,  Treas.  Johit  Clark,  Prest. "  The  words  "Ridge wood  Ice 
Company"  were  printed  across  the  end  of  the  note.  Held,  that  the  note  was  tlie 
personal  and  individual  obligation  of  the  makers. 


Appeal  from  special  term,  Westchester  county. 

Action  by  the  Casco  National  Bank  of  Portland  against  John  Clark  and 
others.  From  a  judgment  for  plaintiff.  John  Clark  and  Edwin  H.  Close  ap- 
peal.   Affirmed. 

Argued  before  Babnabd,  P.  J.,  and  Pbatt,  J. 

Henry  Daily,  Jr.,  for  appellants.    Edward  B.  Merrill,  for  reapondeot. 

Babmard.  p.  J.  On  the  22d  of  March.  1890,  the  Clark  &  Chaplin  Ice  Com* 
pany,  of  Portland,  Me.,  agreed  to  sell  to  the  Bidgewood  Ice  Company,  of 
Brooklyn,  N.  Y.,  10,000  tons  of  ice  at  $4  per  ton.  On  the  2d  of  August, 
1890,  there  was  sent  to  the  Clark  &  Chaplin  Ice  Company,  for  ice  delivered 
upon  this  contract,  a  note,  of  which  the  following  is  a  copy: 

K    "«7.500.  Bbooklyn,  N.  Y.,  Aug.  2nd,  1890. 

ga         "Three  months  after  date,  we  promise  to  pay  to  the  order  of  Clark  & 
le     Chaplin  Ice  Company  seventy-five  hundred  dollars,  at  Mechanics'  Bank; 

S"5     value  received.  E.  H.  Close,  Treas. 

8  ",Tohn  Clabk.  Prest." 

The  Clark  &  Chaplin  Company  obtained  the  money  on  the  note  of  the  plain- 
tiff a  few  days  after  it  was  received,  and  before  its  maturity,  and  without 
other  information  than  is  contained  in. the  note  and  what  is  to  be  inferred 
from  the  fact  that  one  Winslow  was  a  director  in  the  Clark  &  Chaplin  Com- 
pany, and  also  in  the  plaintiff's  bank,  where  the  note  was  discounted.  The 
question  is  whether  John  Clark  and  E.  H.  Close,  who  signed  the  note,  are 
personally  and  individually  liable  upon  the  note.  The  plaintiff  is  a  bonafl.de 
holder  without  notice  of  the  facta  in  respect  to  the  contract  under  which  the 
note  was  made.  The  fact  that  Winslow  was  a  director  in  the  payee  company 
and  in  the  bank  is  not  suSident  to  charge  the  bank  with  notice,  unless  Wins- 
low was  the  agent  for  the  bank  in  the  transaction  of  the  business.  Mayor, 
etc.,  V.  Tenth  ITat.  Bank,  111  N.  Y.  446,  18  X.  E.  Rep.  618;  Bank  v.  Sa- 
very,  82  N.  Y.  291 ;  Holden  v.  Bank,  72  N.  Y.  290.  The  Uldgewood  Ice  Com- 
pany is  not  liable  upon  the  note.  The  note  does  not  purport  to  bind  tlie  com- 
pany. If  the  addition  of  the  o£Bcial  character  of  the  signers  had  not  been 
added,  the  words  "Bidgewood  Ice  Company."  printed  on  the  side  of  the  note, 
would  not  bind  that  company.  The  makers  expressly  promise  to  pay  the  note 
jointly,  and,  if  they  are  not  liable  upon  the  note,  there  is  no  maker  who  is 
liable.  De  Witt  v.  Walton,  9  N.  Y.  571.  The  note  must  show  on  its  face 
that  it  was  signed  for  the  principal  and  in  some  way  in  its  name.  When 
an  agent  fails  to  designate  a  principal,  he  will  be  personally  liable.  Penlz 
V.  Stanton,  10  Wend.  271.  It  follows  that  the  judgment  should  be  affirmed, 
with  costs. 
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Stiixwixl  o.  Abchbr  et  al. 
(Supreme  Cottrt,  General  Term,  Second  Department    Kay  9,  ISSSL) 

1.  TmiAly— RiOHT  TO  OPEN  AND  CLOSB. 

In  au  action  on  a  joint  bond  of  husband  and  wife,  the  defense  of  the  wife  was 
that  the  bond  was  not  giren  for  the  benefit  of  her  separate  business,  want  of  con- 
sideration, nondelivery  to  plaintiff,  usury,  fraud  in  its  procurement,  and  that  plain- 
tiff had  accepted  the  note  of  the  husband  in  satisfaction  of  the  bond.  Held,  the 
burden  being  on  plaintiff  to  show  delivery  and  consideration  of  the  bond,  that  tlie 
court  erred  in  giving  defendants  the  afflrmative  of  the  issue. 
%,  Same— BviDSKCS. 

There  was  testimony  that  plaintiff's  husband  aooepted  the  note  of  defendant's 
husband  tn  satisfaction  of  the  bond,  which  was  given  for  money  borrowed  to  im- 
prove the  land  of  the  wife;  also  testimony  tending  to  show  usury  In  the  bond. 
Plaintifr  denied  the  usury  and  the  authority  of  her  husband  to  take  the  note  In  pay- 
ment of  the  bond.    Held,  that  the  court  erred  In  directing  sTerdiotfordefendmits. 

Appeal  from  circuit  court,  Westchester  county. 

Action  by  Celia  Stillwell  against  Hannah  £.  Archer  and  another.     From  a 
Judgment  for  defendants,  plaintiff  appeals.    Beveraed. 
Argued  before  Barnard,  F.  J.,  and  Pratt,  J. 
Norman  A.  Lawlor,  for  appellant.    Chauncey  Shafer,  for  respondents. 

Barnard.  P.  J.  The  plaintiff  had  the  aflBrmatire  of  the  Issue  under  the 
pleadings.  The  action  is  upon  a  joint  bond  executed  by  Eugene  Archer  and 
Hannali  E.  Archer  to  the  plaintiff  to  secure  the  payment  of  91,000.  The  de- 
fendant Hiinnah  £.  Archer  answers  that  she  is  a  married  woman,  and  that 
the  bond  was  not  given  for  her  separate  business;  that  there  was  no  consid- 
eration  for  it;  and  that  it  was  never  delivered  to  the  plaintiff.  The  answer 
sets  up  additional  alHrmative  defense  that  the  bond  was  obtained  by  fraud  and 
was  usurious,  and  that  the  plaintiff  accepted  the  note  of  Eugene  Archer  in 
payment  and  satisfaction  of  the  bond.  The  plaintiff,  upon  tliis  state  of  the 
pleadings,  could  not  take  judgment  without  proof  of  the  delivery  and  consid- 
eration of  the  bond.  The  defendant  had  the  afflrmative  of  the  issue  given  to 
her.  She  was  then  sworn,  and  testiUed  that  she  signed  the  bond  at  the  request 
of  her  husband,  and  that  nothing  was  said  by  him  to  his  wife  as  to  the  pur- 
pose or  consideration  of  the  tx)nd  which  accompanied  a  mortgage  upon  Mrs. 
Hannah  £.  Archer's  separate  property;  that  it  had  been  talked  of  between 
the  husband  and  wife  that  $1,000  was  to  be  borrowed  to  improve  Mrs.  Arch- 
er's place.  Proof  was  given  by  Eugene  Archer  that  he  negotiated  for  tlie 
money  with  Steplion  J.  Stiilwell,  his  nephew,  and  upon  an  agreement  tliat  he 
and  Eugene  Archer  would  use  the  money  as  partners  in  buying  and  seiKng 
stocks.  The  money  loaned  belonged  to  the  plaintiff.  Stillwell  soon  after thb 
married  her.  Proof  was  given  by  defendant  Mrs.  Archer  tending  to  show 
usury,  and  that  Stephen  J.  Stillwell  owed  Eugene  Archer  profits  on  stock 
bought  and  sold,  and  that  Eugene  Arr-her's  note  was  given  for  ;$1,000,  at  two 
years'  credit,  in  satisfaction  of  plaintiff's  note.  The  plaintiff  testified  that 
she  gave  a  check  for  91,000,  and  received  the  bond  and  mortgage;  that  she 
never  knew  of  any  stock  speculation ;  that  there  was  no  usury;  that  she  never 
authorized  her  husband  to  take  Eugene  Archer's  note  for  her  mortgage.  The 
case  went  to  the  jury,  and  they  failed  to  agree;  whereupon  the  court  di- 
rected a  judgment  for  the  defendants.  The  plaintiff  is  entitled  to  a  new  trial, 
on  the  ground  that  the  atfirmativeof  the  issue  was  with  the  plaintiff,  {Mtllerd 
V.  Thorn,  56  N.  Y.  402,^  and  also  upon  the  ground  that  the  proof  did  not 
justify  a  direction  of  a  judgment  for  the  defendants.  The  plaintiff  lent  the 
money,  and  there  was  nothing  proven  beyond  question  which  destroyed  her 
mortgage.  The  judgment  should  be  reversed,  and  a  new  trial  granted,  costs 
to  abide  event. 
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UCBTMAN  V.  TONTES  tt  oL 

(Supreme  Court,  Oeneral  Term,  Second  Department,    Haj  B,  18B9.) 

Hesotiablb  Inbtsumbnts — RiQHTs  OF  Tbaksfirbb — Prboedent  Debt. 

lu  an  action  on  a  note  by  the  bolder  against  an  Indorser,  in  whiob  there  was  evi- 
dence that  the  note  was  transferred  for  value  without  notice  of  defenses,  and  that 
the  transfer  was  made  for  a  precedent  debt,  the  court  properly  Instmotedthe  jary 
that  If  plaintlfl  received  the  note  on  a  precedent  debt  he  might  recover  U  the  payee 
could,  and  that  if  he  took  before  maturity  and  for  value  he  might  recover  from  de- 
fendant, even  though  her  indorsement  was  procured  by  fraud. 

Appeal  fiom  circuit  court.  Kings  county. 

Action  by  Egbert  Uchtman  against  Anne  M.  Tonyes  and  another.  From 
•  judgment  for  defendants,  plaintifiF  appeals.     Affirmed. 

Argued  before  Barnard,  P.  .T.,  and  Dykhan.  J. 

C  /.  G.  Hall,  (U.  W.  Tompkins,  of  counsel,)  for  appellant.  Jacob  Bren- 
ner, (Chat.  J.  Patteraon,  of  counsel,)  for  respondent. 

Barnard,  P.  J.  Oii  the  26th  of  April,  1890,  Louis  Tonyes  made  his  prom- 
issory note  payable  to  the  order  of  tlie  Abbott  Brewing  Company  for  S2,4U0. 
payable  in  three  months  after  its  date.  The  complaint  avers  that  Anne  M. 
Tonyes,  the  wife  of  the  maker  of  the  note,  indorseid  it  before  its  delivery,  in 
order  to  increase  the  security  of  the  brewing  company.  Anne  M.  Tonyes 
denied  this,  and  claims  that  the  indorsement  was  obtained  by  fraud  upon  the 
part  of  the  brewing  company,  committed  through  its  agent,  one  Ekiward  Krie- 
ger.  It  appeared  by  the  evidence  that  one  'Efiwi  owned  a  saloon;  that  tho 
brewing  company  had  a  mortgxge  on  it  of  a  little  over  $2,200;  that  Egan  sold 
the  saloon  to  Louis  Tonyes  lor  ^,000;  that  Tonyes  gave  a  mortgage  on  the 
same  to  the  brewing  company  for  82,400,  being  the  Egan  debt;  that  Tonyes 
gave  a  notti  for  S600,  indorsed  by  liis  wife,  which  wenf  to  Egan.  The  notes 
were  both  obtained  by  Krieger,  the  agent  of  the  brewing  company.  The 
brewing  company  transferred  the  note  to  plaintiff,  and  there  was  proof  tending 
to  show  that  it  was  transferred  for  value,  and  without  notice  of  any  defense, 
and  also  that  the  transfer  was  made  for  a  precedent  debt.  Tonyes  paid  the 
9600  note  to  Egan.  Anne  M.  Tonyes  testified  to  the  effect  that  she  did  not 
indorse  the  $2,400,  but  did  the  9600,  note,  and  upon  the  distinct  promise  that 
the  $2,400  mortgage  from  Egan  could  stand.  Krieger  admits  a  promise  to  let 
the  Egan  security  stand,  but  that  it  was  upon  the  condition  that  Mrs.  Tonyes 
indorsed  the  note.  Mrs.  Tonyes  could  not  resid  English,  and  signed  the  $600 
note  by  a  cross.  The  $2,400  note  is  apparently  signed  by  a  cross,  and  witnessed 
by  Krieger;  and  her  husband,  Louis  Tonyes,  testiSes  that  there  was  only  one- 
paper  signed  by  him  or  his  wife,  which  was  the  8600  note.  The  defendant 
is  supported  also  by  the  witness  Kennedy,  who  stated  tlie  agreement  to  be 
that  Tonyes  wa.s  to  pay  Egan,  " and  leave  the  rest  stand. "  The  jury  found 
on  this  conflicting  evidence  that  Mrs.  Tonyes  did  not  indorse  the  note  in  ques- 
tion fur  $2,400.  This  verdict  will  stand,  unless  there  was  some  error  com- 
mitted upon  the  trial.  The  court  charged  the  jury  that,  if  the  plaintiff  received 
the  note  on  a  precedent  debt,  he  could  recover  if  the  brewingcompany  could. 
That  the  plaintiff  would  be  in  a  position  to  recover  if  he  took  before  maturity 
and  for  value,  and  if  the  defendant  Anne  M.  Tonyes  indorsed  the  same,  even 
if  the  brewing  company  obtained  the  indorsement  by  fraud.  This  charge 
covered  the  entire  case,  and  was  in  accordance  with  the  law  which  governed 
It.    The  j  udgment  and  order  denying  new  trial  should  be  affirmed,  with  costs.. 
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HULSB  O.  NiCOIi. 
(Supreme  Court,  General  Term,  Second  Department.    Vaj  9, 18B9.) 
AppbaI/— CoNFUCTiNo  Btidbnob— Pboviwob  of  Jcbt. 

The  finding  of  the  jary  on  oonflicUng  evldeaoe  will  not  be  diatarbed. 

Appeid  from  Suffolk  county  court. 

Action  by  William  Hulse  against  Samuel  B.  Nicoll.    From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 
Arjjued  before  Baknard.  P.  J.,  and  Dtkman  and  Pratt.  JJ. 
Timothy  if.  Qrtfflng,  for  appellant    Benjamin  H.  Reeve,  for  respondent. 

Dtkhan,  J.  Ttiis  ifl  an  action  for  the  recovery  of  compensation  for  serv- 
ices  as  sexton  of  a  church  in  Shelter  Island,  in  Suffolk  county.  The  action 
was  commenced  and  tried  in  a  court  of  a  justice  of  the  peace,  where  the  plain- 
tiff obtained  a  verdict.  From  the  judgment  entered  upon  that  verdict  the 
defendant  appealed  to  the  county  court  of  Suffolk  county,  where  the  cause 
was  retried  before  a  jui-y,  and  a  verdict  was  again  rendered  for  the  plaintiff 
for  the  same  amount.  Now  the  defendant  has  appealed  to  this  court  from 
the  judgment  entered  upon  the  last  verdict.  The  claim  of  the  plaintiff  was 
that  the  defendant  employed  him  to  perform  the  servic-f^  rendered,  and  the 
defense  was  that  the  services  were  rendered  gratuitously,  and  without  expee- 
tation  of  compensation.  Both  parties  gave  evidence  tending  to  establish 
their  respective  positions,  and  the  testimony  was  contradictory,  and  pre- 
sented a  question  of  fact  for  the  determination  of  the  jnry.  The  verdict  In 
favor  of  the  plaintiff  settles  the  facts  against  the  defendant,  and  it  is  not  a 
proper  case  for  the  interposition  of  an  appellate  tribunal.  The  t-ase  presents 
no  errors  of  law,  and  the  judgment  and  order  denying  a  motion  for  a  new 
trial  on  the  minutes  should  be  affirmed,  with  costs.    AU  concur. 


SwEENET  o.  Paige  et  al. 
{Swpreme  Court,  General  Term,  Second  Department    May  9, 1893.) 

1.  ICasteb  and  Seevant — Neoliobncb  ot  Coservant — EviDESoa. 

Flaintitr  acted  as  brakeman  on  a  flat  oar  loaded  with  stone,  and  moved  by  grav- 
itation down  an  inclined  plane.  While  standing  at  the  brake  on  the  front  end  of 
the  car,  a  joltcaoaed  the  stone  to  move  forward,  tbrowiog  plaintiff  oft  in  front  of 
•be  oar,  which  ran  over  and  injured  him.  There  was  no  defect  in  the  car  or  the 
track,  and  the  moving  of  the  stone  was  caused  by  nogUgent  loading  on  tiie  part 
of  plaintiff's  coservants.    Held,  that  plaintiff  was  properly  nonsuited. 

i.  Same — Risks  or  Rhplotmbnt. 

The  nonsuit  was  proper  also  in  view  of  the  fact  that  there  was  no  negligenoe 
shown  on  the  part  of  defendants,  and  because  there  were  dangers  in  plaintiff's  po- 
sition incidental  to  that  method  of  transporting  the  stone,  obvious  to  him,  and 
which  defendants  could  not  be  required  to  provide  against. 

Appeal  from  circuit  court,  Putnam  county. 

Aclion  by  James  Sweeney  iigainst  David  R.  Paige  and  John  J.  Bidgway, 
composing  the  firm  of  David  B.  Paige  &  Co.,  to  recover  damages  for  persontd 
injuries.    From  a  judgment  of  nonsuit,  plaiutiff  appeals.     AlSrmed. 

Argued  before  Dykman  and  Pratt,  JJ. 

A.  M.  &  G.  Card,  ( IV.  Farrington,  of  counsel,)  for  appellant.  Kellogg, 
Rose  <£  Smith,  {^Ahram  J.  Rose,  of  counsel,)  for  respondents. 

Dyeman,  J.  The  defendants  in  this  action  were  building  a  large  dam  for 
tiie  city  of  New  York  in  the  town  of  Southeast,  in  Putnam  county,  and  ob- 
tained the  stone  from  a  quarry  about  three  quarters  of  a  mile  from  the  work. 
There  was  a  railroad  from  the  quarry  to  the  foot  of  an  incline,  and  the  stone 
were  transported  upon  cars  to  tliat  point,  and  then  tlie  c;irs,  as  they  were 
loaded  at  the  quarry,  were  raised  or  drawn  up  the  incline  to  the  top  by  a  sta- 
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tionaiy  steam  engine.  At  the  summit  there  was  a  turntable  upon  wlilcli  tiie 
cars  were  placed  and  turned  so  as  to  run  upon  another  track,  and  be  drawn 
by  a  mule  for  a  short  distance  upon  the  level  until  they  reached  the  top  of 
another  incline,  down  which  they  ran  by  force  of  gravitation  to  the  place 
where  they  were  to  be  used.  There  was  a  brake  on  each  car,  with  a  loop  in 
the  top  of  the  staff  through  whicli  a  stick  was  run  for  a  handle  to  be  used  in 
applying  the  brake.  There  was  no  fastener  for  tlie  brake,  and  it  was  held 
tight  or  loose  by  the  operator  as  he  desired  to  regalate  its  movement.  This 
last  descent  was  about  twelve  rods  in  length  and  about  four  or  five  feet  to  the 
rod.  It  was  the  duty  of  the  plaintiff  to  mount  the  car  when  it  left  the  turn- 
table,  tighten  the  brake,  and  be  ready  to  regulate  the  speed  when  it  com- 
menced the  descent.  The  car  upon  which  the  plaintiff  was  injured  came  to 
the  turntable  in  the  usual  coorse  of  business,  loaded  with  three  stones  weigh- 
ing about  one  ton  each.  The  stone  near  the  brake  was  about  four  or  five 
feet  long  and  four  feet  high.  As  the  car  started  down  the  descent  the  plain- 
tiff was  standing  upon  the  car  in  front  of  the  stone,  holding  the  brake,  when 
the  car  gave  a  jolt,  and  the  stone  moved  forward,  and  struck  the  plaintiff, 
and  threw  him  off,  and  he  fell  under  the  wheel,  and  was  dragged  or  pushed 
along  to  the  bottom  of  the  hill,  and  received  the  injuries  of  which  he  com- 
plains in  this  action.  There  was  no  defect  in  the  track  or  the  car,  and  th« 
movement  of  the  stone  upon  the  car  was  the  cause  of  the  injury.  It  is  true 
tite  plaintiff  said  the  rails  Itad  spread,  and  the  expanaioa  jarred  the  car. 
The  cause  was  tried  at  the  circuit,  and  at  the  close  of  the  testimony  on  the 
part  of  the  plaintiff  the  defendant  moved  for  a  nonsuit,  which  was  granted, 
and  the  plaintiff  excepted,  and  Itas  now  appealed  from  the  judgment  entered 
against  him. 

Before  the  defendants  can  be  rendered  liable  for  the  injuries  sustained  by 
the  plaintiff  they  must  be  convicted  of  personal  negligence  which  contrib- 
uted to  the  accident,  and  in  the  examination  of  the  question  ttiey  are  entitled 
to  the  presumption  in  which  the  law  indulges  that  they  have  performed  their 
duty  towards  the  plaintiff  as  their  employe  until  the  contrary  is  made  to  ap- 
pear. It  is  well-settled  law  in  this  state,  applicable  to  cases  of  this  character, 
that  a  master  is  bound  to  exercise  all  reasonable  care  to  provide  a  secure  place 
and  safe  machinery  and  Implements  for  the  use  of  his  servants,  but  experi- 
ence has  shown  that  when  that  duty  has  been  performed  with  scrupulous 
care  there  often  remain  dangers  incident  to  the  nature  of  the  employment 
which  are  beyond  the  reach  of  anticipation.  In  this  case  the  cause  of  the  in- 
jury is  not  obscure.  It  resulted  from  the  insecure  loading  of  the  stone  upon 
the  car  at  the  quarry,  and  that  work  was  done  by  persons  employed  by  the 
defendants,  who  were  coservauts  with  the  plaintiff,  and  against  whose  neg- 
ligence the  defendants  are  not  insurers.  Besides  this,  if  there  was  danger  in 
the  situation  incident  to  the  mode  of  carrying  forward  the  work  in  which  the 
defendants  were  engaged,  they  were  all  apparent,  and  as  easily  observed  by 
the  plaintiff  as  by  the  defendants,  and  be  is  equally  chargeable  with  them 
with  knowledge  of  such  imperfections.  A  careful  examination  of  the  testi- 
mony fails  to  disclose  any  negligence  on  the  part  of  the  defendants.  They 
were  engaged  in  the  erection  of  a  large  structure,  requiring  many  appliances 
for  the  facilitation  of  tlie  progress  of  the  work,  and  among  these  were  the 
railroad  and  cars  and  the  stationary  engine,  all  of  which  answered  the  pur- 
poses for  which  they  were  designed.  The  defendants  were  not  required  to 
furnish  the  best  appliances  for  their  workmen.  They  were  contractors  for 
the  construction  of  a  large  dam,  and  their  success  depended  upon  economical 
devices  for  the  advantageous  prosecution  of  their  work.  They  had  the  right 
to  consult  their  own  interest,  and  their  duty  to  their  workmen  was  discharged 
when  they  used  reasonable  diligence  and  care  for  their  safety.  -  The  railroad 
was  an  easy  means  for  the  speedy  transportation  of  stone  from  the  quarry  to 
the  place  where  it  was  to  l>e  used,  and  it  was  a  temporary  track,  easily 
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shifted  at  the  end  to  facilitate  the  deposit  of  stone  and  other  material  at  the 
proper  point.  Neither  the  track  nor  the  cars  ever  failed  to  endure  the  weight 
and  strain  to  which  they  were  subjected.  They  always  answered  their  par- 
poses,  and  even  at  the  time  of  the  accident  nothing  gave  way.  and  the  car 
was  not  derailed.  Moreover,  as  we  have  alrendy  said  substantially,  the  plain- 
tiff and  others  saw  the  track,  and  could  plainly  discover  any  danger  to  which 
he  was  exposed  from  its  insecurity,  but  there  never  was  any  complaint  of  its 
inadequacy,  or  of  its  dangerous  condition,  and  that  is  a  plain  indication  that 
no  one  supposed  there  was  any  danger  in  operating  the  car  as  the  plaintiff 
used  it.  The  following  cases  are  dei  med  ample  authority  for  what  we  have 
said:  Marsh  v.  Chiokering.  101  N.  Y.  396,  5  N.  E.  Bep,  56;  CahUl  v.  Hil- 
ton, 106  N.  Y.  518, 18  N.  E.  Bep.  839;  Byrnes  v.  RaUroad  Co.,  113  N.  Y. 
254.  21  N.  E.  Rep.  50;  Burke  v.  Witherlee,  98  N.  Y.  564.  Thus  there  are 
two  reasons  why  the  plaintiff  cannot  recover  in  this  action:  First,  liecaasa 
bis  injury  resulted  from  the  carelessness  of  his  fellow  workmen  in  loading  the 
atone  upon  the  car;  and,  second,  because  the  defendants  have  not  been  guilty 
of  negligence.    The  judgment  should  be  affirmed,  with  costs. 


GlLBEBT  V.  BOA.BD  OF  SuP'BS  OF  KiNOS  Coni«TT. 
(Supreme  Court,  Qeneral  Term,  Second  Department.    Hay  9, 1S9S.) 

JUSTICEB  OF  SUFRBHS  CODBT — AOB  LIMITATION— "  COMFBRSATION "   IN  EJNOB  COUNTT. 

CoDBt.  art.  H,  S  13,  provides  tbat  the  "compensation"  of  jnstioes  and  jad){es  who 
have  served  10  years,  and  wtiosa  terms  are  abridged  by  their  having  reached  the 
age  of  70  years,  shall  be  continned  through  the  terms  for  which  they  have  been 
elected,  1  e.,  14  years.  Held,  that  such  "compensation"  included  the  yearly 
sum  allowed  by  the  board  of  supervisors  of  Kings  county,  in  pursuance  of  antlior- 
ity  conferred  by  Laws  1806,  c.  8^1,  to  Justices  of  the  supreme  court  residing  in  that 
county,  for  superintending  the  drawing  of  jurors,  etc.,  and  that  ajustioe  whose 
term  oi  office  had  expired  by  reason  of  the  limitation  as  to  age  was  entitled  to  re- 
cover snob  allowanoe,  though  snoU  services  were  no  longer  rendered  by  him. 

Appeal  from  special  term.  Kings  county. 

Action  by  Jasper  W.  Gilbert,  lute  justice  of  the  supreme  court,  second  de- 
partment, residing  in  Kings  county,  against  the  board  of  supervisors  of 
Kings  county,  to  recover  the  compensation  of  his  office  accruing  after  the 
expiration  of  his  term  by  reason  of  his  haying  reached  the  age  of  70  years. 
From  a  judgment  for  plaintifiF,  defendant  appeals.    AtBrmed. 

The  following  opinion  was  delivered  by  Cullen,  J.,  at  special  term: 

"The  official  term  of  the  plaintiff  as  justice  of  the  supreme  court,  under 
his  second  election  to  that  office,  expired  under  the  conslitutional  limitation 
upon  nine  years'  service,  by  reason  of  bis  then  having  reached  the  age  of  70 
Yf&n.  By  section  13.  art.  6,  Const.,  the  compensation  of  justices  and 
judges  who  have  served  ten  years,  and  whose  terms  are  abridged  by  the 
limitation  as  to  age,  is  to  be  continued  during  the  terms  for  which  they  may 
have  been  elected,  i.  «.,  fourteen  years.  That  the  plaintiff  was  entitled  to  this 
continuance  of  compensation,  notwithstanding  he  served  but  nine  years  of 
bis  last  term,  but  his  aggregate  continuous  service  being  seventeen  years, 
was  decided  in  People  v.  Wemple.  125  N.  Y.  485.  26  N.  E.  liep.  921.  Under 
the  judgment  in  that  case  tl)e  plaintiff  has  received  all  of  his  compensation 
that  is  payable  by  the  state  at  large.  But  the  compensation  of  justices  of  the 
supreme  court  resident  in  the  county  of  Kings  is  made  up  of  three  parts: 
First,  a  sum  payable  from  the  state  as  compensation;  second,  a  further  sum 
payable  by  the  state,  in  lieu  of  traveling  expenses;  third,  an  allowance  by 
the  supervisors  of  the  county  of  Kings,  and  charged  on  that  county  alone.  A 
similar  provision  exists  as  to  the  compensation  of  the  justices  of  the  first  dis- 
trict, (the  city  of  New  York;)  and  the  justices  of  this  district,  not  residing  in 
the  county  of  Kings,  have  a  special  additional  allowance  raised  by  taxation 
from  the  counties  of  the  district  other  than  Kings.    The  county  part  of  the 
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salary  of  the  justices  is  granted  under  chapter  821,  Laws  1866,  by  which  <  the 
board  of  supervisors  of  tlie  county  of  Kings  shall  allow  to  justices,'  etc.,  '  for 
the  services  required  of  tliem  under  this  act,  hereby  amended,  such  compeii> 
sation  as  the  said  board  shall  deem  reasonable  and  proper.'  The  services  re- 
quired by  the  statute  relate  to  drawing  of  jurors,  and  the  imposition  or  re- 
mission of  fines  of  delinquent  jurors.  Acting  under  this  statute,  the  super- 
visors, in  March,  1871,  fixed  the  compensation  of  justices  of  the  supreme 
court  at  $6,000  per  annum.  To  recover  such  annual  suui  for  the  five  years 
for  which  the  plaintiff's  term  was  abridged  by  his  reacliing  the  age  of  70,  this 
action  is  brought. 

"The  right  of  the  plaintiff  to  this  compensation  is  denied  upon  the  ground 
that  under  the  statute  the  compensation  was  to  be  made  only  for  services,  and 
that  during  such  period  the  plaintiff  has  rendered  no  services.  But  this  ob- 
jection is  equally  applicable  to  all  the  compensation  tliat  plaintiff  receives  by 
virtue  of  the  constitutional  provision;  for,  at  the  expiration  of  the  year  dur- 
ing which  he  became  seventy,  his  functions,  duties,  and  powers  wholly 
ceased.  The  court  of  appeals,  in  People  v.  Wemple,  115  N.  Y.  S02,  22  K.  £. 
Bep.  272,  held  that  judges  whose  terms  expired  on  account  of  the  constitu- 
tional limit  of  age  were  entitled  even  to  the  amount  allowed  in  lieu  of  travel- 
ing expenses,  though  subjected  to  no  expenses  in  this  respect.  To  give  effect 
to  this  objection,  it  is  necessary,  therefore,  to  go  further,  and  establish  the 
proposition  that  the  sums  paid  to  the  justices  under  this  legislation  are  nota 
part  of  their  compensation  as  justices.  While  it  may  not  be  necessary  that 
the  statute  should  impose  upon  judges  the  duty  of  attending  the  drawing  of 
jurors  and  the  imposition  or  remission  of  fines,  etc.,  it  cannot  be  denied  that 
the  subject-matter  is  so  connected  with  the  administration  of  justice  and 
judicial  work  that  the  legislature  can  properly  create  this  duty  in  the  judges. 
It  must  be  a  duty  that  at  least  may  be  judicial,  or  the  judges  cannot  discharge 
it,  and  the  statute  would  be  void.  The  constitution  (section  10,  art.  6)  de- 
clares that  the  judges  of  the  court  of  appeals  and  justices  of  the  supreme 
court  shall  not  hold  any  other  office  or  public  trust,  and  (section  21)  shall  not 
receive  to  their  own  use  any  fees  or  perquisites  of  office.  Therefore  the  duty 
must  be  performed  by  the  judge  as  judge,  and  the  salary  received  therefor 
cannot  be  received  for  the  special  services,  but  only  as  a  part  of  the  officer's 
salary  as  judge.  This  case  is  much  stronger  than  that  of  People  v.  Wemple, 
supra,  for  there  it  was  contended,  and  with  sufficient  force  to  obtain  the  as- 
sent of  a  most  able  judge,  that  the  sum  there  in  dispute  was  granted,  not  as 
compensation  for  services,  but  as  indemnity  against  expenses.  But  here  the 
sum  is  paid  strictly  as  compensation.  It  seems  to  me  clear  that  the  plaintiff 
has  the  same  right  to  this  annual  sura  since  he  has  retired  that  he  had  to  re- 
ceive it  when  holdingoffice,  or  that  my  associates  or  I  have  to  receive  it  now. 

"While  the  right  of  the  justic-es  in  office  to  this  annual  salary  or  compensa- 
tion is  not  ciiallenged,  of  course  the  point  arises  in  this  case.  As,  however, 
the  point  is  not  raised,  and  as  the  question  affects  my  own  interests,  I  sliall 
only  discuss  it  to  the  extent  necessary  to  show  the  justification  upon  which 
it  rests.  As  an  original  proposition  the  question  whether  the  means  adopted 
to  fix  the  salaries  of  justices  of  the  supreme  court  in  this  county  and  in  New 
Yoric  are  those  contemplated  by  the  constitution  of  1846  might  well  be  held 
debatable.  But  as  early  as  1852  a  statute  was  passed  authorizing  the  local 
authorities  in  the  city  of  New  York  to  grant  additional  compensation  to  the 
justices  of  the  supreme  court  in  that  city.  Tlie  power  was  immediately 
exercised,  and  the  validity  of  that  statute  as  to  judges  elected  after  its  pas- 
sage (the  constitution  at  that  time  prohibiting  an  increase  as  well  as  a 
diminution  of  judges'  salaries)  was  expressly  upheld  in  the  case  of  People 
V.  Edmonds,  15  Barb.  533,  decided  by  Mr.  Justice  Stronq.  Though  this 
was  but  a  special  term  decision,  I  cannot  find  that  it  has  ever  been  ques- 
tioned, certainly  never  overruled.     From  that  timethesalariesof  the  justices 
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in  that  city  hare  been  in  part  established  by  the  action  of  tiM  local  authorities. 
The  constitutional  convention  of  1865,  whence  springs  the  present  jiidiciarr 
article,  was  composed  largely  of  lawyers,  some  of  great  eminence,  and  a  great 
part  of  its  lat)or  wiis  bestowed  on  the  judicial  systeio  and  the  question  of 
judicial  salaries.  The  fact  of  the  previous  legislation,  and  the  practice  under 
it,  waa  well  known,  yet  no  criticism  was  made  upon  it.  The  compensation 
paid  under  the  action  of  local  authorities  has  been  recognized  by  tlie  legisla- 
ture in  statutes  relating  generally  to  tlie  justices  of  the  supreme  court,  and 
also,  notably,  in  the  case  where  the  justices  of  this  district  resident  outside  of 
Kings  county  are  given  a  specific  additional  compensation.  These  facts,  and 
the  uniform  practice  for  nearly  forty  years,  in  which  most  eminent  judj^es 
have  participated,  seem  ample  justification  for  assuming  the  legality  of  tliis 
provision  for  compensation.    Judgment  for  plaintiff,  with  costs." 

Argued  befrae  Barnard,  P.  J.,  and  Dtkman  and  Pratt.  JJ. 

John  B.  Meyenhora,  for  appellant.  Charles  U.  Ott»,  {Step/ioi  P.  Ifash, 
of  counsel,)  for  respondent. 

Pbatt,  J.  All  the  questions  raised  by  the  defendants  are  quite  fully  dis- 
cussed in  the  opinion  of  the  judge  who  tried  this  case  at  special  term,  and  we 
deem  it  unnecessary  to  go  over  again  the  same  ground,  but  affirm  the  judg- 
ment on  that  opinion,  with  costs.    All  concur. 


Jaoksom  et  al.  e.  Sandman.  Same  v.  Clavdio.  Same  o.  Db  Oribp.   Samk 

V.  McMillan. 
(Supreme  Court,  aenernl  Term,  Second  Department.    May  9,  USa.) 

1.  IsToxjcATixa  LiquoBS— Fbosecutiom  for  Illboai.  Balk— PBBJtrDioiAL  Bbbob. 

Where  the  only  direct  evidence  against  defendant.  In  an  action  to  recover  pen- 
alties for  illegal  sales  of  iotoxicatiiig  liqaor,  was  that  of  witnesses  paid  to  procure 
testimony  u!»ainst  him,  the  court  cannot  say  that  the  improper  admissioo  in  evi- 
dence of  a  declaration  by  the  overseer  of  the  poor  that  he  was  satisfied  defendant 
was  guilty  had  no  Infiuence  with  the  jury,  and  was  harmless. 

2.  Sams— CoMPETRSCY  of  Jraous. 

Persons  in  a  community  wUo  contribute  to  a  fnnd  for  the  prevention  of  illegal 
sales  of  iatozicating  liquors  are  incompetent  as  jurors  in  an  action  to  recover  pen- 
alties for  such  Illegal  sales. 

8.    SAMB— EVIDBNOB. 

Testimony  for  plaintiffs,  by  an  ofBoer  Of  a  "Law  and  Order  League, "  that  he  had 
Informed  plaintiffs  that  evidence  of  a  violation  of  the  excise  law  had  been  secured 
.  against  one  of  defendants,  and  that  one  of  plaintiffs,  on  the  procurement  of  the  af- 
fidavits of  the  witnesses  who  had  secured  uie  evidence,  had  declared  himself  saUa- 
fled  that  an  offense  had  been  committed,  and  directed  the  commencement  of  a  pros- 
ecution, was  improperly  received. 

Appeal  from  Suffolk  county  court. 

Action  by  Evelyn  Jackson  and  Charles  B.  Wiggins,  overseers  of  the  poor 
of  the  town  of  Soutbold,  against  Herroau  Sandman,  Manuel  Cliiudlo,  Peter 
De  Grief,  and  Clement  McMillan,  four  separate  cases,  to  recover  penalties  fur 
illegal  sales  of  intoxicating  liquoi-s.  The  evidence  of  the  witness  Young  for 
plaintiffs,  referred  to  in  the  opinion,  was  that  he  was  a  member  of  liie  execu- 
tive committee  of  tlie  Law  and  Order  League,  and  disburser  of  its  funds; 
that  he,  together  with  another  person  in  behalf  of  the  league,  bad  an  inter- 
view with  plaintiffs,  and  stated  to  them  that  evidence  bad  l>een  secured 
against  defendant  Claudio  for  violation  of  the  excise  law;  that  plaintiffs 
(overseers)  replied  that  they  would  require  affidavits  of  the  witnesses  who  se- 
cured the  evidence,  before  commencing  a  prosecution;  that  an  agreement  was 
had  that  one  of  the  plaintiffs,  together  with  witness  and  two  othera.  should 
go  to  see  the  attorney  for  plaintiifs,  and  obtain  tiie  affidavits,  which  wi«s  done; 
and  that  plaintiff  Jackson  then  declared  tliat  he  was  s^itistied  that  an  utTi-n^e 
had  been  committed,  and  requested  tlie  attorney  to  bring  the  action.  From 
judgments  of  the  county  court  reversing  the  judgments  of  a  justice  in  the 


Digitized  by  VaOOQ  IC 


Sop.  Ct.]  JACKSON   V.  BANDMAJI.  896 

cases  of  Sandman,  De  Grief,  and  McMillan,  plaintiffs  appeal.  Affirmed. 
From  a  judgment  of  the  same  court  alTirming  in  part  a  judgment  of  the 
justice,  defendant  Claudio  appeals.    Beversed. 

Argued  before  Babnabd.  P.  .1.,  and  DrKM an  and  Pratt,  JJ. 

3eo.  F.  Staakpole,  for  plaiotiSs.  B.  A.  Carpenter,  {T.  Jf.  Qrifflng,  of 
counsel,)  for  defendants. 

Dtkhan.  J.  These  four  actions  were  commenced  in  a  court  of  a  justice  of 
the  peace  by  the  plaintiffs,  as  overseers  of  the  poor  of  the  town  of  Southold, 
to  recover  penalties  afiainst  the  defendants  for  a  yiolation  of  the  excise  law 
of  tlie  state  of  New  Yorl:  by  the  sale  of  strong  and  spirituous  liquors,  in 
quantities  less  than  five  gallons  at  a  time,  without  a  license  therefor.  The 
causes  were  all  tried  before  the  justice  and  a  jury,  and  a  verdict  was  rendered 
in  each  case  in  favor  of  the  plaintiffs.  From  the  judgments  entered  upon 
such  verdicts  the  defendants  appealed  to  the  county  court  of  Suffolk  county, 
where  the  judgments  were  all  reversed.  From  the  judgments  in  the  county 
court  the  pliiiii  tiffs  have  appealed  to  this  court. 

The  judgment  against  Henry  Sandman  was  reversed  for  the  erroneous  ad- 
mission of  tlie  testimony  of  the  witness  Stackpole,  who  testified  to  a  conversa- 
tion between  himself  and  one  of  the  plaintiffs,  in  the  absence  of  the  defend- 
ant. That  testimony  was  inadmissible,  and  we  cannot  say  it  was  harmless, 
and  had  no  influence  with  the  jury.  The  only  witnesses  who  testified  to  the 
sale  of  spirituous  liquors  by  the  defendant  were  two  men  who  were  hired  to 
procure  testimony  against  the  defendant  and  others.  They  were  paid  for 
the  evidence  they  gave,  and  such  testimony  is  regai-ded  with  grave  suspicion 
by  courts  and  juries.  Tlie  independent  witnesses  called  by  the  plaintiffs  failed 
to  prove  any  offense,  and  the  jury  might  have  disbelieved  tlie  two  paid  wit- 
nesses. Under  such  circumstances,  the  proof  that  the  overseer  of  the  poor 
of  the  town  said  he  was  satisfied  of  the  guilt  of  the  defendant  may  well  have 
had  influence  with  the  jury  sufiiclent  to  turn  the  scale  and  induce  the  verdict. 
We  think  the  judgment  was  properly  reversed,  and  the  judgment  of  the 
county  court  should  be  affirmed,  with  costs. 

In  the  case  of  Manuel  Claudio  we  cannot  concur  with  the  decision  of  the 
county  court.  The  admission  of  the  testimony  of  James  H.  Young  was  er- 
roneous. It  amounted  to  a  declaration  that  evidence  bad  been  secured  against 
the  defendant  to  prove  a  violation  of  the  excise  laws,  and  may  well  have  af- 
fected the  result.  Moreover,  the  challenges  to  the  jurors  Charles  T.  Brooks, 
Henry  G.  Tuthill,  and  William  H.  Tuthill  were  improperly  overruled.  They 
were  parties  in  Interest  in  the  action,  having  contributed  money  for  its  pros- 
ecution, and  for  the  procurement  of  testimony  to  establish  the  offense.  We 
cannot  disregard  these  errors  and  improprieties.  The  offense  cliarged  against 
the  defendant  is  odious,  and  harmful  to  society,  and  he  entered  upon  the  trial 
with  sufficient  odium  and  prejudice  against  him  without  the  imposition  of  a 
partial  nnd  prejudiced  jury.  Like  all  persons  charged  with  an  offense,  he 
was  entitled  to  a  fair  trial,  in  conformity  with  law.  He  was  to  be  convicted 
by  legal  evidence  addressed  to  an  impartial  court  and  jury,  and,  if  that  ma- 
chinery was  insufficient  for  his  conviction,  he  liad  a  right  to  acquittal.  The 
judgment  of  the  county  court  and  of  the  court  of  the  justice  of  the  peace 
should  be  reversed,  with  costs. 

In  the  action  against  Peter  De  Orief  we  agree  with  the  county  court.  The 
admission  of  the  testimony  of  James  H.  Young  was  erroneous,  and  so  was 
the  overruling  of  the  cliallenge  to  the  juror  Charles  Robinson. 

In  the  action  against  Clement  McMillan  the  county  court  reversed  the  judg- 
ment of  the  court  below,  and  the  plaintiffs  appealed  to  this  court.  We  agree 
with  the  county  court  for  the  reasons  stated  in  the  case  of  Manuel  Claudio, 
the  challenges  to  the  jurors  Joseph  A.  Clark  and  William  Oriffing  resting  up- 
on the  same  grounds  as  those  to  the  jurord  in  that  case,  —they  iiad  furnished 


Digitized  by CaOOQlC 


896  Hsw  YORE  auppLEVENT,  vol.  18.  [Sap.C!t. 

money  for  the  prosecution  of  this  and  other  actions,  and  were  ready  and  in- 
tended to  contribute  more.  If  the  plaintiffs  sustained  defeat  in  this  suit, 
these  jurors  were  to  assist  in  paying  the  costs,  and  so  they  had  a  pecuniary 
interest  in  the  result  of  the  actions.  Their  interests-  were  the  same  as  those 
of  the  plaintiffs,  and  differed  only  in  degree.  It  is  a  fundamental  principle, 
prevalent  in  the  administration  of  justice,  that  no  man  can  be  a  judge  in  his 
own  case,  or  where  he  has  a  pecuniary  interest;  and  the  rulings  of  the 
justice,  which  permitted  these  two  men  to  sit  as  jurors  after  their  interest 
was  disclosed,  was  violative  of  that  cardinal  and  unyielding  rule.  It  may  be 
unfortunate  that  these  prosecutions,  which  were  doubtless  inspired  by  a  com- 
mendable soMcitude  for  the  welfare  of  the  public,  and  the  abatement  of  a 
serious  local  evil,  has  miscarried  and  failed,  in  consequence  of  a  departure 
from  the  beaten  way  of  procedure  in  the  trial  of  actions  under  our  system  of 
jurisprudence.  But  the  errors  are  fatal,  and  cannot  l>e  disregardeid.  The 
judgment  of  the  county  court  in  this  action  should  therefore  be  aflSrmed. 


Provost  o.  Provost. 

(SuprerM  Court.  Otneral  Term,  Second  Department.    Kay  9, 180S.) 

BmoiONS  nt  Aotiom  for  Ditohce— Proof  of  Sbrvicb— Sbttiho  Asidb  JuDomiiiT. 
Where  proof  of  service  of  the  summons,  complaint,  aad  notice  in  an  action  for 
divorce  is  full  and  satisfactory,  and  the  afBdavits  read  in  opposition  to  a  motion  to 
set  aside  the  judgment  clearly  prove  such  service,  and  the  falsity  of  the  affidavits 
of  the  moving  party,  the  motion  should  b^  denied. 

Appeal  from  special  term.  Kings  county. 

Action  by  Evelyn  T.  Provost  against  William  Y.  Provost  for  an  absolute 
divorce.  Judgment  for  plaintiff.  From  an  order  denying  a  motion  to  vacate 
and  set  aside  the  judgment,  defendant  appeals.    Affirmed. 

Argued  before  Baunard,  P.  J.,  and  Dykuan  and  Pratt,  JJ. 

Geo.  A.  Steams,  for  appeltiint.     David  Provost,  fur  respondent. 

Dykhan,  J.  This  is  an  appeal  from  an  order  denying  a  motion  made  by 
the  defendant  to  set  aside  a  judgment  in  favor  of  the  plaintiff  against  the  de- 
fendant. The  action  is  by  a  wife  against  her  husband  for  an  absolute  divorce 
on  the  ground  of  adultery.  Thesummons,  complaint,  and  notice  were  served 
upon  the  defendant  in  pursuance  of  an  order  of  the  court.  The  motion  was 
based  upon  the  atBdavil  of  the  defendant  that  no  papers'were  ever  served  up- 
on him  in  the  action,  and  the  affidavit  of  another  person,  tending  to  corrobo- 
rate the  affidavit  of  the  defendant.  The  papers  were  served  in  Chicago,  where 
the  defendant  resides,  and  the  proof  of  service  is  full  and  satisfactory.  More- 
over, the  affidavits  read  in  opposition  to  the  motion  show  plainly  that  such 
service  was  made,  and  tbattae  uffldavit  of  the  defendant  is  false.  The  ap- 
peal is  entirely  destitute  of  merit,  and  the  order  should  be  affirmed,  with 
costs  and  disbursements.    All  concur. 


People  ex  rel.  Harper  v.  Adahs. 
In  re  Harper. 
(Supreme  Court,  OeneraX  Term,  Second  Department.    Hay  S,  1893.) 
Uandahcs  to  Reikstatk  DtscBABaED  Vetbran— Delay. 

Relator,  an  honorably  discharged  Union  soldier,  was  discharged  from  the  depart- 
ment  of  city  works  in  the  city  of  Brooklyn  in  December,  1887,  without  a  bearing.  In 
May,  1891,  he,  for  the  first  time,  applied  to  be,  and  was,  reinstated  by  the  oommis- 
sioner.  Held,  that  his  delay  was  so  unreasonable  that  the  court,  as  a  matter  of  dis- 
cretion, should  deny  his  application  for  a  mandavMu  directing  his  reinstatement. 

Appeal  from  special  term.  Kings  county. 

Application  for  a  writ  of  mandamus,  on  the  relation  of  John  Harper,  to 
compel  John  P.  Adams,  commissioner  of  the  department  of  city  wurlcs  in  the 
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city  of  Brooklyn,  to  restore  blm  as  a  laborer  in  said  department.  From  an 
order  granting  a  writ  of  peremptory  mandamus,  defendant  appeals.  Be- 
versed. 

Argued  before  Barnard,  F.  J.,  and  Dyehan  and  Pratt,  JJ. 

Almat  Jeuks,  Corp.  Counsei,  and  Richard  B.  Qreenteood,  Jr.,  Asst.  Corp. 
Counsel,  for  appellant.    Sidney  Williams,  /or  respondent. 

Pratt,  J.  There  is  great  doubt  wlietlier  the  law  giving  a  preference  in 
public  employment  to  veterans  was  ever  intended  to  cover  the  case  of  a  mem- 
her  of  a  militia  regiment,  temporarily  called  out  for  a  few  days'  service  in  the 
late  Rebellion,  but  was  intended  to  apply  to  members  of  volunteer  regiments, 
regularly  mustered  into  the  service.  Almost  all,  and  I  think  all,  the  militia 
regiments,  were  at  some  period  during  the  war  called  out  for  temporary  serv- 
ice; but  nobody  ever  supposed  that  thereby  they  all  became  veterans  by  sucli 
service.  If  such  is  the  construction,  then  such  service  of  one  day  would 
make  a  veteran.  The  word  "veteran"  Is  defined  by  Webster  as  one  "who 
has  grown  old  in  service,  and  has  had  much  experience;  one  who  has  been 
long  exercised  in  any  service,  particularly  in  war."  Under  this  defluition,  it 
cannot  be  fairly  said  that  the  relator  is  a  veteran.  But  it  is  not  necessary  to 
determine  this  question,  but  a  statement  of  the  fact  of  the  nature  of  the  serv- 
ice throws  some  light  upon  the  merits  of  his  claim,  inasmuch  as  it  seems  to 
be  conceded  that  the  only  object  of  obtaining  a  decision  herein  is  to  lay  a 
basis  for  a  claim  against  the  city  for  about  four  years  of  services  that  were 
never  rendered,  and  for  which  no  claim  was  ever  presented  until  after  the 
death  of  the  commissioner  of  city  works  who  held  tlie  ofSce  at  the  time  of  re- 
lator's discharge.  The  present  commissioner,  John  P.  Adams,  took  the 
office,  February,  1888;  and  the  relator,  instead  of  offering  his  servioes  or 
commencing  suit,  waits  three  years,  and  when  he  makes  application  is  rein- 
staled.  Such  conduct  deprives  bis  claim  of  all  consideration  in  equity,  and 
was  a  snare  that  cannot  he  tolerated.  Any  person  who  sleeps  upon  his  right 
BO  long  must  be  held  to  some  acquiescence  in  the  conduct  of  the  opposing 
party.  It  was  held  by  Judge  Danfobth  that  a  suit  for  tnandamiu  might  be 
denied,  in  the  discretion  of  the  court,  when  the  delay  in  moving  is  unreason- 
able, although  it  falls  short  of  the  lime  given  for  commencing  iicLions.  If  he 
had  applied  for  a  mandamus  even  as  late  as  February  1, 1888,  he  would  have 
undoubtedly  been  reinstated,  as  was  done  by  Mr.  Adams  as  soon  as  his  at- 
tention was  called  to  the  subject,  and  thus  the  city  would  have  had  three 
years'  services  for  which  he  would  have  been  paid.  It  is  to  be  fairly  inferred 
that  he  had  a  better  job,  and  preferred  to  lie  by  and  mulct  the  city  for  serv- 
ices never  rendered.  It  does  not  appear  that  the  foreman  to  wliom  the  re- 
lator gave  notice  of  bis  preference  could  either  employ  or  remove  men  em- 
ployed 8s  was  the  plaintiff  at  the  time  of  his  alleged  discharge.  Under  such 
a  stale  of  facts,  he  was  not  removed  at  all,  but  failed  to  appear  for  duty  or  to 
claim  bis  pay,  and  thus  acquiesced  in  the  notice  given  him  by  the  foreman. 
Short,  if,  indeed,  such  notice  was  ever  given.  It  was  plainly  his  duty,  if  be 
claimed  the  veteran's  privilege,  to  go  at  once  to  the  head  of  the  department, 
and  ascertain  the  foreman's  powers  and  make  his  claim.  If  upon  no  other 
ground,  relator's  motion  for  mandamus  ought  to  have  been  denied  as  a  mat- 
ter of  discretion.    Order  reversed,  with  costs  and  disbursements. 

Barnard,  F.  J.  The  relator  is  an  honorably  discharged  Union  soldier. 
In  September,  1886,  he  was  appointed  as  a  skilled  laborer  in  the  department 
of  city  works  of  tlie  city  of  Brooklyn.  In  December,  1887,  he  was  discliarged 
from  the  employment  without  a  hearing.  This  was  an  illegal  discharge,  and 
in  May,  1891,  he  was  reappointed.  The  relator  insisted  on  reinstatement. 
Such  reinstatement  was  made  at  once,  and  the  relator  then  reported  for  duty, 
and  was  employed  under  his  reinstatement,  and  has  since  received  his  pay, 
v.l8N.Y.8.no.ll — 67 
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as  a  reinstated  laborer,  at  the  old  rate  of  compensation  for  the  employment. 
KTotbing  further  can  be  accomplished  by  the  writ  of  mandamvg.  There  was  no 
judgment  which  removed  the  relator  from  oflSce,  such  as  existed  in  the  case  of 
People  V.  Commissioner*  of  Fire,  eta.,  105  N.  Y.  674, 12  N.  E.  Rep.  179.  A  de- 
nial of  a  writ  of  mandamus  in  this  case  will  not  take  away  a  claim  which  relator 
has  for  bacic  pay  between  tlie  dates  of  the  discbarge  and  the  reinstatement. 
It  seems  by  the  authorities  of  Terhune  v.  City  of  New  York,  88  N.  Y.  247, 
no  action  could  be  maintained  for  the  back  pay,  even  if  there  was  a  judgment 
of  reinstatement.  See,  also,  MoVeany  t:  Mayor,  80  N.  Y.  185.  The  judg- 
ment should  be  reversed,  and  the  motion  denied,  with  01U  costs  and  disburse- 
ments. See,  also,  Hiygins  t.  Mayor,  etc.,  (X.  Y.  App.)  80  N.  £.  Bep«  44, 
(not  yet  oflSciaily  reported.) 

FcoHa  0.  MoRBia. 
(Sufyretne  Coxert,  General  Term,  Ftnt  Department.    Hay  IS,  1893.) 

Box  OF  FAJtTIOOLABS— COUHTKaOLAIK. 

Where  a  defendant  sets  up  as  a  counterclaim  a  claim  affalnst  plaintlfl  for  serrioes 
by  a  third  party,  alleged  to  nave  been  asBigned  to  defendant,  ne  most  furnish  as 
full  a  bill  of  partionlar*  thereof  as  the  assignor  woold  be  reqoized  to  do  U  he  were 
■ning  therefor. 

Appeal  from  special  term.  New  York  county. 

Action  by  G.  Fuchs  against  J.  A.  Morris  for  money  due  for  an  orchestrion 
sold  by  plaintiff  to  defendant,  and  for  work  performed  in  setting  It  op  in  de- 
fendant's clubhouse.  Defendant  set  up  four  counterclaims,  and  on  motion 
was  reqnii'ed  to  furnish  a  bill  of  particulars  of  the  fourth  counterclaim,  which 
was  a  claim  alleged  to  have  been  assigned  to  defendant  by  one  Henderson,  an 
attorney  at  law,  for  services  said  to  have  been  performed  for  plaintiff  by  him 
and  one  Treloar.  From  an  order  of  the  trial  court  directing  defendant  to  file 
a  further  bill  of  particulars  of  the  same  counterclaim,  defendant  appeals.  Af- 
firmed. 

Argued  before  Van  Brttnt,  P.  J.,  and  O'Brikn  and  Barbett,  JJ. 

Coddtngton  A  Cruikxhank,  {A.  B.  Cruikshank,  of  counsel,)  for  appellant. 
Black,  Ladd  &  King,  {Mr.  Ladd,  of  counsel.)  for  respondent. 

Fbr  Curiam.  The  counterclaim  was  indefinite  with  regard  to  thecontract 
between  Henderson,  the  assignor  of  the  defendant,  and  Treloar.  In  fact, 
Treloar's  name  is  not  mentioned  in  the  answer;  and  it  is  only  when  we  look 
at  the  bill  of  particulars  that  we  see  Treloar's  relation  to  the  item  of  $8,871.22, 
claimed  to  have  been  incurred  by  Henderson  as  an  indebtedness  to  Treloar. 
The  question  Involved  should  therefore  be  treated  precisely  as  though  Hen- 
derson (or  Treloar)  was  himself  suing  for  this  snm,  and  had  served  a  com- 
plaint substantially  in  the  language  of  the  bill  of  particulars.  It  would  have 
been  a  matter  of  course,  under  these  circumstances,  to  have  required  Hender- 
son (or  Treloar)  to  give  the  particulars  of  such  claim;  and  it  is  ^uite  clear 
that  the  defendant  should  be  required  to  do  likewise.  The  plaintiff  cannot  ha 
compelled  to  goto  trial  without  knowledge  of  these  particulars  merely  because 
the  defendant  is  the  assignee  of  a  person  who  is  said  to  have  incurred  the  dis- 
bursement in  question.  It  is  more  appropriate  that  the  defendant,  who  sets 
up  this  assigneid  claim,  should  procure  from  Henderson  (or  Treloar)  these  par- 
ticulars, than  that  the  plaintiff  should  be  called  upon  to  make  an  inquiry  with 
regard  thereto.  If  the  defendant  is  unable  to  secure  such  particulars  from 
Henderson  or  Treloar  the  consequences  flowing  from  failure  in  that  respect 
should  fall  upon  him,  rather  than  upon  the  plaintiff,  who  is  simply  in  the  po- 
sition of  a  defendant  with  regard  to  this  counterclaim,  and  who.  like  any  other 
defendant,  is  entitled  to  the  particulars  of  plaintiff's  claim.  The  order  should 
be  affiimed,  with  810  costs  and  disbursements. 
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In  re  Metbopolitas  El.  Br.  Ca 
In  re  Jombb  et  al. 

(Supreme  Court,  Oeneral  Term,  Mret  Department.    May  IS,  1802.) 

TiXiTioir  OF  Costs. 

Where  it  was  stlpnlated  that  either  party  might  use  as  evidence  the  steitOKra- 

Cher's  minutes  of  testtmony  taken  In  the  former  action  between  the  same  parties, 
lie  cost  of  which  had  been  provided  for  in  that  action,  it  was  error  to  tax  the  oost  of 
sooh  minutes  in  the  second  action. 

Appeal  from  special  term,  New  York  county. 

In  the  matter  of  the  Metropolitan  Elevated  Rallwaj  Company  relative  to 
acquiring  title  to  certain  real  estate  in  New  York  city.  From  an  order  tax- 
ing certain  costs,  the  railway  company  appeals.    Beversed. 

At  a  hearing  before  the  commissioners  appointed  to  ascertain  and  appraise 
the  compensation  to  be  made  the  owner,  it  w>is  stipulated  by  the  attorneys  for 
the  respective  parties  that  either  party  might  read  any  of  the  testimony  taken 
in  an  action  between  the  same  parties  in  the  superior  court,  involving  the 
same  premises.  A  copy  was  procured  and  used  as  stipulated.  Afterwards  an 
order  was  entered  conflrniing  the  report  of  the  commissioners,  which  provided, 
among  other  things,  that  respondent  be  paid  by  petitioner  the  costs  of  these 
proceedings  to  be  taxed.  The  clerk,  in  taxing  the  costs  pursuant  to  such  order, 
disallowed  various  items,  among  which  was  one  for  $19.80,  expense  of  a  copy 
of  the  stenographer's  minutes  of  the  testimony  in  the  superior  court  action. 
By  a  subsequent  order  the  disallowance  by  the  taxing  clerk  of  such  item  was 
reversed,  and  S19.80  expenses  therefor  added. 

For  former  report,  see  13  N.  Y.  Supp.  159. 

Argued  before  Van  Brcnt,  P.  J.,  and  O'Brien  and  Barrett,  JJ. 

Bavies  &  RapaUo,  (Julian  T.  Daoies  and  K.  L.Maynard,  of  counsel,)  for 
appellants.    Roger  Fpater,  for  respondents. 

Per  Cttriah.  The  aflidavits  conclusively  show  that  the  stenographer's 
notes  were  not  procured  for  use  in  this  proceeding,  but  really  for  use  iu  the 
superior  court  action.  They  were  procured  under  an  order  of  that  couiii  which 
provided  that  each  party  pay  one  half  of  the  stenographer's  fees,  and  that 
"the  successful  party  may  tax  the  sum  to  be  paid  as  a  part  of  the  costs  of  the 
action."  Some  seven  weeks  after  the  procurement  of  these  minutes  in  the 
manner  indicated,  a  stipulation  ^as  entered  into  in  this  proceeding  that  either 
party  might  read  therefrom,  before  the  commissioners,  any  of  the  testimony 
thus  taken  in  the  superior  court  action.  There  was,  however,  no  stipulation 
or  further  order  with  regard  to  the  taxation  in  this  proceeding  of  the  disburse- 
ment so  made.  As  this  disbursement  bad  no  relation  to  the  present  proceed- 
ing, and  as  its  taxation  was  provided  for  in  tlie  superior  court  action,  it  clearly 
should  liot  be  here  allowed,  and  the  order  appealed  from  should  therefore  be 
reversed,  with  costs  and  disbursements,  and  the  clerk's  taxation  affirmed. 


Adams  et  al.  v.  Olin  et  al, 
(Supreme  Court,  Oeneral  Term,  First  Department.    May  18, 1898.) 

BanREKCK— Fi?n>iNOS  on  Rbtbial. 

Where  a  judgment  of  a  referee  is  reversed  on  a  question  of  fact,  the  referee,  on 
retriaL  is  not  controlled  by  the  views  expressed  in  the  opinion  of  the  court,  but  he 
must  find  the  facts  solely  on  the  evidence  presented. 

Samb — Bbvikw  on  Appeai. 

On  an  appeal  from  a  judgment  entered  on  a  reference,  resort  may  be  had  by  the 
general  term  to  the  opinion  of  the  referee,  where  the  object  is  not  to  affect  or 
change  the  judf^ment,  but  to  show  a  mistrial,  on  the  ground  that  the  referee  was 
controlled  by  the  views  on  the  evidence  expressed  in  the  opinion  of  the  court  on  a 
former  appeal,  and  did  not  find  the  facts  solely  on  the  evidence  presented. 
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Appeal  from  jadgment  on  report  of  referee. 

Action  hj  George  H.  Adams  and  another,  as  executors  of  Alice  G.  Barlow, 
deceased,  against  Stephen  H.  Olin  and  another,  as  executors  of  Samuel  L. 
M.  Barlow,  deceased.  From  a  judgment  for  plaintiffs  entered  on  a  reference 
defendants  appeal.    Reversed. 

For  a  statement  of  facts,  see  16  N.  Y.  Supp.  132. 

Argued  before  Van  Beunt,  P.  J.,  and  O'Brien  and  Andrews,  JJ. 

George  L.  Rivet,  for  appellants.  Holme$  <e  Adams,  {George  H,  Adams,  o: 
counsel,)  for  respondents. 

O'Brien,  J.  On  a  former  appeal  this  court  reversed  a  judgment  against 
the  plaintiffs,  and  under  the  order  of  reversal  appointed  another  referee,  and 
it  is  from  a  judgment  entered  upon  the  latter' s  report  siislaining  the  plain- 
tiffs' claim  that  this  appeal  is  taken.  A  statement  of  the  claim  and  the  de- 
fenses urged  before  the  referees  need  not  be  formulated  agnin,  for  the  reiison 
that  they  are  ably  and  elaborately  set  forth  in  the  opinions  upon  the  former 
appeal,  and  reported  in  16  N.  Y.  Supp.  132.  So  far  as  the  former  decision 
of  the  general  term  dealt  with  questions  of  law,  we  regard  the  case  as 
not  now  open  for  discussion.  It  was  therein  determined,  as  matter  of  law, 
that  the  plaintiffs'  evidence  made  out  a  prima  facie  case,  and  that  the  pro- 
visions for  Mrs.  Barlow  in  her  husband's  will  did  not  in  law  amount  to  a 
satisfaction  of  this  claim.  In  addition,  there  was  discussed,  upon  tlie  for- 
mer appeal,  in  the  opinions,  the  question  of  the  statute  of  limitations  and 
payment,  both  defenses  interposed  by  the  defendant.  In  respect  to  the 
former,  it  being  a  mixed  question  of  law  and  fact,  the  referee  was  at  liberty, 
if  any  new  evidence  was  presented  in  reference  thereto,  to  reach  a  conclusion 
thereon;  bavins  in  mind,  however,  the  decision  of  this  court  upon  tiie  facts 
as  then  presented,  which,  so  far  as  applicable,  would  be  controlling.  Jn  re- 
gard, however,  to  the  question  of  payment,  which  is  a  pure  question  of  fact, 
this  court.'  upon  the  ground  that  the  evidence  produced  on  the  first  trial  was 
insufficient  to  sustain  such  a  defense,  reversed  the  judgment,  and  remitted 
the  cause  back  to  a  new  referee,  to  tlie  end  that  this  question  should  be  again 
tried.  In  discussing  this  question  of  payment,  in  the  opinions  upon  the 
former  appeal,  it  was  necessary  to  state  in  what  respects  the  evidence  relied 
upon  to  sustain  this  defense  was  insufficient.  Such  expressions  of  opinion, 
however,  upon  a  question  of  fact,  were  not  binding  or  conclusive  upon  the 
referee,  though  it  was  proper  and  right  that  he  should  refer  to  the  same  with 
a  view  to  prevent  his  falling  into  the  sam^  or  any  other  error  which  might 
have  been  made  by  the  former  referee  in  respect  to  such  evidence.  Xliis, 
however,  did  not  takeaway  from  the  referee  the  responsibility  which  devolved 
upon  him  to  reach  a  conclusion  upon  the  facts  presented,  irrespective  of  the 
opinions  of  the  different  members  of  the  appellate  court  in  respect  to  such 
facts.  A  referee  stands  precisely  in  the  same  attitude  as  a  jury.  Where  a 
judgment  is  reversed  upon  a  question  of  law,  a  referee,  upon  a  retrial,  must 
conform  to  the  law  of  the  case,  as  declared  by  the  appellate  court;  but, 
where  a  decision  is  reversed  upon  the  facts,  he  stands  in  the'same  situatiou 
as  a  juryman,  and  must  find  the  facts  solely  upon  the  evidence  presented. 

The  case  of  Claflin  v.  Du  Bois,  (Sup. )  5  N.  Y.  Supp.  86,  is  directly  in  point. 
It  was  therein  held  that  a' judgment  should  be  reversed,  and  a  new  trial  or- 
dered, Adhere  it  was  based,  not  upon  the  deliberate  action  of  the  tribunal  be- 
fore which  the  cause  was  tried,  but  on  the  assumed  decision  of  another  tribu- 
nal, which  had  made  no  disposition  of  the  facts  other  than  to  direct  a  proper 
investigation.  The  only  distinction  between  the  cases  is  one  more  favorable 
to  appellant,  for  the  reason  that  in  Claflin  v.  Du  Bois  the  case  was  tried  the 
second  time  on  precisely  the  same  evidence,  while  in  the  case  at  bar  some  ad- 
ditional or  new  evidence  was  introduced  on  this  trial  upon  this  question  of 
payment.     The  parties  were  therefore  entitled  to  the  deliberate  judgment  of 
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the  referee  upon  the  question  of  fact  thus  presented.  He  was  bound  to  exer- 
cise bis  own  judgment,  and  was  not  controlled  by  the  views  expressed  in  the 
opinions  upon  the  former  appeal.  Tbe  general  term  neither  made,  nor  could 
it  make,  any  disposition  of  the  facts  other  than  to  direct  a  further  inquiry; 
nor  did  it  deal  witli  this  question  as  one  of  law,  but  simply  as  one  of  fact; 
and,  in  sending  it  before  a  new  referee,  he  was  required  to  proceed  with  a 
new  trial  of  the  question  upon  the  evidence  then  presented,  the  same  as  lliough 
it  was  then  being  for  the  first  time  tried.  It  is,  of  course,  entirely  proper  for 
the  referee  to  have  resort  to  the  opinions  expressed  by  the  judges  of  ilie  ap- 
pellate court,  just  as  resort  might  be  had  to  any  other  argument  tliat  would 
have  a  bearing  upon  the  questions  presented,  for  his  consideration  and  decision ; 
but  in  tbe  end  the  conclusion  to  be  reached  must  be  the  result  of  his  own  de- 
liberate judgment,  uncontrolled  by  opinions  expressed  upon  a  former  appeal. 
Tbe  record  shows  clearly  that  the  appellants  had  not  tbe  benefit  of  a  new  trial 
of  the  question,  but  that  the  referee,  feeling  bound  by  the  views  expressed 
on  the  former  appeal,  based  his  decision  thereon,  having  resort  to  the  new 
evidence  for  the  purpose — as  stated  by  him — of  determining  whether  "the 
facta  have  been  so  materially  changed  as,  under  the  rules  laid  down  by  the 
general  term,  to  warrant  a  conclusion  different  from  that  reached  by  that  tri- 
bunal." Again  he  says:  "Although  not  a  little  impressed  by  these  three  items 
of  evidence,  and  the  claim  of  tbe  respondents  as  to  their  legitimate  force  and 
effect,  whatever  might  have  been  my  conclusion  upon  the  whole  case,  if  this 
had  been  the  first  trial  of  the  cause,  I  do  not  feel  justified  in  saying  that  this 
evidence  so  radically  changes  the  case  presented  to  the  general  term  as  to 
necessitate  a  conclusion  different  from  that  arrived  at  by  that  tribunal." 

The  most  serious  question  presented  in  regard  to  this  error  into  which  the 
learned  referee  has  fallen  relates  to  the  right  of  this  court  to  resort  to  the  opin- 
ion of  the  referee  for  the  purpose  of  seeing  in  what  manner  his  conclusion 
has  been  reached.  So  far  as  the  record  shows,  outside  of  the  opinion  there  is 
nothing  to  indicate  a  failure  of  the  referee  to  exercise  his  own  judgment. 
The  findings,  decision,  and  judgment  find  support  in  the  testimony  presented, 
and  liad  the  referee  made  such  findings  and  conclusions  as  the  result  of  his 
own  judgment,  upon  tbe  testimony  presented,  we  should  have  no  liesitancy 
in  afhrming  the  judgment,  assuming  tliere  was  no  other  question  than  the 
defense  of  payment  in  tlie  case,  for  the  reason  that  there  is  sufficient  evidence 
to  support  the  findings  and  conclusions  made  by  the  referee.  While  we  have 
recently  held,  in  the  case  of  Robinson  v.  Railroad  Co.,  18  N.  Y.  Supp.  728, 
that  an  opinion  is  not  evidence,  nor  can  it  be  resorted  to  for  the  purpose  of 
enlarging  or  destroying  a  judgment,  we  do  not  think  that  we  are  at  entire 
liberty  to  disregard  the  written  expression  or  statement  of  the  referee,  con- 
tained in  his  opinion,  in  respect  to  the  manner  in  which  the  trial  before  him 
was  conducted.  Had  the  case  been  tried  before  a  jury,  the  effect  uf  reading 
from  an  opinion  of  the  appellate  court  a  conclusion  reached  upon  a  previous 
trial,  or  an  expression  of  the  court  as  to  the  conclusion  to  be  reached  upon 
testimony  given  upon  such  former  trial,  wiiere  the  question  was  one  of  fact, 
would  be,  under  a  proper  exception  taken,  reversible  error.  In  Railroad  Co. 
Y.  Johnson,  (Sup.)  17  N.  Y.  Supp.  777,  it  was  held  that  it  was  not  error  for 
the  court  to  read  from  an  opinion  of  the  general  term  on  the  former  appeal  in 
the  case  on  trial  that  part  which  laid  down  the  law  as  applicable  to  the  cise, 
where  nothing  contained  therein  stated  the  result  of  the  previous  trial.  This 
is  an  undoubted  expression  of  the  judge  writing  the  opinion  that  if  the  portion 
read  from  an  opinion  of  the  general  term  had  stated  the  result  of  tlie  previ- 
ous trial  it  would  have  been  error.  Much  more  so  would  it  be  error  to  as- 
sume that  the  opinion  expressed  by  tbe  general  term  upon  a  former  appeal 
was  conclusive  upon  a  question  of  fact  presented  fur  their  consideration, 
whether  such  question  of  fact  was  presented  upon  the  same,  or  upon  the 
same  and  additional  evidence,  as  here.     An  attempt  to  control  the  delibera 
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tions  of  the  Jury  in  the  manner  indicated  would  afford  an  opportunity,  by  an 
exception  taken,  to  review  (he  error  committed  upon  the  trial.  Where,  how- 
ever, as  here,  the  trial  took  place  before  a  referee,  no  means  were  afforded,  un- 
til the  fact  was  ascertained  by  reference  to  his  opinion,  of  finding  that  his 
conclusions  were  the  result,  not  of  his  own  judgment,  but  of  a  supposed  con- 
trolling view  entertained  by  the  appellate  court.  Ko  objection  or  exception 
is  made  to  our  resorting  to  such  opinion,  and  we  are  inclined  to  tlie  view  tliat 
to  it,  just  as  to  any  other  extrinsic  proof,  resort  may  be  bad,  where  the  pur- 
pose sought  is  not  to  affect  or  change  the  judgment,  but  is  resorted  to  for  the 
purpose  solely  of  showing  that  a  mistrial  has  occurred,  by  reason  of  error  into 
which  a  referee  has  fallen,  and  which  error,  he  states,  controlled  his  action 
and  judgment. 

Another  ground  relied  upon  by  appellants  has  refeirence  to  the  failure  of 
the  referee  to  exclude  the  books  of  account  of  Mrs.  Barlow,  produced  and  of- 
fered in  evidence  by  plaintiffs,  in  support  of  ber  claim.  Portions  of  these 
books  were  properly  admitted,  as  it  was  shown  that  the  footings  upon  certain 
pages  of  the  Ixwks  were  Mr.  Barlow's  own  entries,  and,  of  course,  competent 
evidence  as  against  him.  There  was  no  principle,  however,  which  would 
have  rendered  the  balance  of  Mrs.  Barlow's  accounts  admissible  in  support  of 
her  own  claim  against  the  defendants.  Had  the  appellants  to  rely  upon  this 
ground  only,  we  should  have  some  liesitancy  in  reversing  the  judgment,  for 
the  reason  that  the  consent  given  by  defendants  to  the  introduction  of  portions 
of  the  account,  and  the  failure  to  properly  except  to  the  introduction  of  the  bal- 
ance, and  the  sufficiency  of  the  other  testimony  upon  this  question,  might  be 
regarded  as  obviating  such  an  objection. 

Upon  the  ground,  however,  that  the  referee  erred  in  bis  assumption  that  he 
was  controlled  by  the  supposed  decision  upon  a  question  of  fact  upon  the  for-  ' 
mer  appeal,  the  judgment  must  be  reversed.  We  regret  exceedingly  that  this 
should  be  the  result  of  this  appeal,  believing,  in  view  of  what  has  already  oc- 
curred, and  to  prevent  further  delay  and  expense  in  settling  two  estates,  that 
it  would  have  been  better  could  the  questions  of  law  which  necessarily  arise 
in  this  case  be  speedily  determined  by  ttve  appellate  courts.  In  view  of  appel- 
lant's insistence,  however,  which  we  regard  as  well  founded,  there  must  be  a 
reversal  of  the  judgment,  which  is  accordingly  ordered,  with  costs  to  the  ap- 
pellants to  abide  the  event. 

Van  Brunt,  P.  J.  I  do  not  concur  in  the  view  which  seems  to  pervade 
the  within  opinion,  tliat,  although  the  general  term  may  reverse  a  judgment 
because  the  evidence  was  not  sutflcient  to  support  the  finding  of  a  referee  or 
jury,  upon  a  new  trial,  even  if  no  more  or  other  evidence  is  offered,  the  ref- 
eree or  jury  may  make  the  same  finding  which  the  court  at  general  term  had 
held  the  evidence  did  not  support.  But  the  referee  in  the  case  at  bar  went 
further  than  this.  There  was  other  and  additional  evidence  offered,  but,  be- 
cause it  did  not  in  his  opinion  radically  change  the  whole  aspect  of  the  evi- 
dence, he  felt  himself  bound  by  the  ruling  of  the  general  term.  How  the  ref- 
eree bould  determine  exactly  what  amount  of  additional  evidence  would  have 
caused  the  general  term  to  have  sustained  the  finding  which  they  reversed  I 
cannot  imagine.  When  new  evidence  was  given,  it  seems  to  roe  plain,  unless 
tlie  evidence  was  absolutely  without  any  probative  value  whatever,  that  it  was 
the  duty  of  the  referee  to  weigh  the  whole  evidence,  and  to  give  judgment  ac- 
cording to  conviction  impressed  upon  his  mind  by  tlie  whole  evidence,  and 
not  to  conjecture  or  guess  as  to  liow  the  general  term  might  be  impressed 
thereby.  I  tliink,  therefore,  that  the  referee  erred,  and  there  should  be  a  new 
trialt  with  costs  of  appeal  to  abide  event. 

Akdrews,  J.,  concurs  in  the  result. 
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HoPEiKS  et  al.  V.  Fret  et  al, 
(Supreme  Court,  Oeneral  Term,  First  Department.    May  18, 1899.) 

JUSeVSKT  OF  FOBBOLOSUBB— VaUDITT— NONAPPBABAKOB  0»  OlTABDIAN. 

A  judgment  of  foreclosure  is  not  invalidated  by  the  /act  that  the  guardian  ad 
Utem  of  certain  minors  interested  in  the  mortgaged  property  did  not  appear,  or 
that  he  failed  to  perform  any  of  the  acts  and  duties  required  of  aim  by  law. 

Appeal  from  special  term,  Kew  York  county. 

Actioa  by  Jobn  Hopkins  and  others  against  Anna  Frey,  impleaded  with 
others.  From  an  interlocutory  judgment  overroling  a  demurrer  to  tbe  com- 
plaint, defendants  appeal.     Reversed. 

Argued  before  Van  Bkunt,  P.  J.,  and  O'Bbien  and  Bakbett,  JJ. 

A.  tt.  Dyett,  for  appellants.    I.  Newton  WUliatns,  for  respondents. 

Babrbtt,  J.  The  demurrer  brings  up  the  single  question  whether  the 
complaint  states  facts  sufficient  to  constitute  a  cause  of  action.  Stripped  of 
verbiage,  the  complaint  sets  forth  that  in  the  year  lti75  the  executors  of  one 
Landgrebe  commenced  an  action  in  this  court  for  the  foreclosure  of  a  second 
mortgage  upon  certain  property,  in  wliicb  the  plaintiS  John  Everett  Hopkins 
and  his  brother  Frank  Hopkins  (since  deceased)  were  interested.  John  £v- 
erett  and  Frank  Hopkins  were  in  fact  the  heirs  at  law  of  the  mortgaKor, 
Sarah  £.  Hopkins,  who  died  in  the  year  1874.  The  present  plaintiff,  John 
Hopkins,  was  her  husband.  These  heirs  at  law  were  minors  when  the  mort> 
gage  was  foreclosed,  and  the  court  appointed  a  guardian  ad  litem  for  them. 
The  plaintiff  there  proceeded  to  judi^ment,  and  in  October  of  the  same  year 
the  property  was  sold  by  a  referee  to  Mr.  Christopher  Fine.  In  November, 
1875,  Fine  sold  the  property  to  the  defendant  Sunguinetti,  who  in  the  year 
1884  conveyed  a  part  of  it,  "by  way  of  gift  or  sale,"  to  the  appellant  Frey. 
It  is  alleged  that  the  guardian  ad  Utem  for  John  Everett  and  Frank  Hopkins 
did  not  appear,  answer,  or  demur  in  the  foreclosure  suit,  and  that  he  failed 
to  perform  any  of  the  acts  and  .duties  required  of  him  by  the  statutes  and 
rales  of  court  then  in  force.  This  is  the  only  material  fact  which  is  alleged 
as  against  the  foreclosure  judgment.  All  else  is  either  characterization  or 
conclusion,  e.  g.,  that  the  court  never  acquired  jurisdiction  as  to  the  minors, 
and  that  the  judgment  was  void,  etc.  The  statement  that  the  referee  never 
qualified  or  took  an  oath  is  immaterial,  as  no  oath  was  called  for  after  bis  ap- 
pointment, nor  was  he  required  to  give  a  bond  or  to  qualify  in  any  other  formal 
manner.  The  court  acquired  jurisdiction  by  the  service  of  the  summons 
upon  the  infants  aa  provided  by  law,  and, .after  such  service  was  completed, 
by  the  appointment  of  a  guardian  ad  litem.  Such  is  the  practice  now,  and 
such  was  tlie  practice  in  1875,  under  the  old  Code.  Code  Froc  §  184,  subd.  2; 
Id.  §  116,  subd.  2.  Ttie  plaintiff  in  the  foreclosure  suit  was  bound  to 
bring  the  infants  within  the  jurisdiction  of  the  court;  to  see  to  it  that  they 
were  duly  served  with  process,  and  that  a  guardian  ad  Utem  was  properly 
appointed.  Tiiere,  however,  his  responsibility  ended.  He  was  not  bound  to 
see  to  it  that  tlie  guardian  thus  appointed  did  his  full  duty  to  the  infants  ac- 
cording to  the  rules  of  practice.  If  the  guardian  failed  in  these  particulars, 
he  was  liable  to  his  ward;  but  the  judgment  of  foreclosure  was  not  invali- 
dated by  such  negligence,  to  which  the  plaintiff  was  not  privy,  and  whicli  he 
could  not  control.  There  is  no  averment  in  the  present  complaint  thai  the 
infants  were  not  duly  served  with  the  summons  as  required  by  law,  nor  that 
they  had  any  defense  to  the  action,  nor  that  thejudgmentof  foreclosure  could, 
even  with  entire  diligence,  have  bt'cn  avoided.  Consequent!}',  it  must  be  as- 
sumed that  the  infants  were  duly  served,  and  that  they  bad  no  defense.  Thus 
we  have  simply  the  naked  fact  that  the  guardian  failed  to  interpose  the  ouly 
answer  which  he  could  have  interposed,  namely,  the  formal  one  which  sub- 
mits the  rights  of  the  infants  to  the  court.    It  is  upon  this  slight  ground  that 


Digitized  by CaOOQlC 


r>04  HEW  YORK  8UPPLEMEKT,  VOl.  18.  [Sup.Ct. 

the  plaintiffs  now,  after  the  lapse  of  16  years,  seek  a  decree  which  will  enable 
them  to  question  this  foreclosure  judgment.  Tlie  neglect  of  tlie  guardian  to 
interpose  a  formal  answer,  as  required  by  the  practice,  was  a  mere  irregu- 
larity, which  the  court  would  have  cured  by  (lermitting  such  an  answer  to  be 
hied  at  any  time  nunc  pro  tunc.  AUhaiue  v.  Radde,  3  Bosw.  410.  And  see 
Croghan  v.  Livingston,  17  N.  Y.  218,  and  Crouter  t.  Crottter,  {H.  Y.  App.) 
30  N.  E.  Rep.  726. 

The  case  made  by  the  complaint  is,  however,  weaker  than  if  it  were 
a  direct  attack  upon  the  foreclosure  judj^ment.  It  is  further  alleged  thsit 
in  May,  1883,  and  after  John  Everett  and  Frank  Hopkins  became  of  age, 
the  defendant  Sauguinetti  secured  from  them  a  quitclaim  deed  of  tlils  same 
property,  in  consideration  of  a  trifling  sum  of  money;  and  it  is  this  quit- 
claim, not  the  foreclosure  judgment,  which  is  here  sought  to  be  set  aside. 
The  plaintiffs  charge  that  the  quitclaim  was  obtained  from  them  by  fraud,  in 
that  Sanguinetti  represented  that  they  had  no  interest  in  tlie  property:  that 
their  rigiits  had  been  cut  off  by  the  foreclosure  of  1875;  that  she  (Sanguinetti) 
was  about  to  sell  the  property;  that  it  was  necessary  to  correct  some  clerical 
error  in  the  foreclosure  proceedings,  which  the  court  would  do  without  the 
signatures  of  John  Everett  and  Frank  Hopkins,  but  that  this  would  take  a 
little  time;  and  that  she  would  pay  $100  to  avoid  the  delay,  ami  to  secure  the 
same  end  by  their  release.  They  agreed  to  this,  took  the  money,  and  signed 
the  quitclaim.  This  is  characterized  as  a  fraud,  and  the  representations  are 
alleged  to  have  been  untrue.  But  the  fact  is  quite  the  reverse.  Every  word 
iSanguinetti  uttered  was  true,  and,  if  the  plaintiffs  had  taken  the  trouble  to 
look  at  the  record,  they  would  have  seen  that  what  she  said  was  quite  accurate. 
Her  facts  were  true,  even  if  she  erred  in  her  legal  conclusions.  The  plaintiffs 
now  say  that  they  did  not  discover  the  falsity  of  lier  representations  until 
1891,  but  they  do  not  tell  us  why  they  failed  to  make  this  easy  discovery 
(that  is,  easy  if  the  representations  were  nntrue)  for  upwards  of  eight  years. 
The  record,  which  was  the  basis  of  the  whole  story,  was  in  existence  when 
Sanguinetti  spoke,  and  it  has  been  in  existence  ever  since.  The  record, 
so  far  as  appears  from  any  averment  in  this  complaint,  really  disclosed 
the  truth  of  Sanguinetti's  statement;  but,  were  it  otherwise,  the  Hopkins 
brothers  were  no  longer  minors  when  they  were  asked  to  sign  the  re- 
lease. They  were  then  men  of  full  age,  and  had  the  same  opportunity  as 
Sanguinetti  to  determine  whether  the  judgment  of  foreclosure  was  valid  ur 
invalid.  It  is  clear,  therefore,  that  no  fraud,  as  matter  of  fact,  and  as  dis- 
tinguished from  adjectives  and  idle  invective,  is  charged  with  regard  to  either 
the  foreclosure  proceedings  or  the  release, — none  upon  Sanguinetti's  part; 
none  upon  her  transferees,  who  became  transferees  in  reliance  upon  the  re- 
corded quitclaim.  As  to  these  transferees,  not  even  notice  of  any  alleged 
fraud  in  procuring  the  quitclaim  is  alleged.  The  complaint  fails  to  state  facta 
tending  to  constitute  a  cause  of  action,  and  it  is  wholly  without  merit.  The 
interlocutory  judgment  should  therefore  be  reversed,  with  costs,  and  an  in- 
terlocutory judgment  granted  sustaining  tbe  demurrer,  with  costs,  with  leave 
to  the  plaintiffs  to  amend  their  complaint  within  20  days,  if  so  advised,  upon 
payment  of  the  costs  of  the  special  and  general  terms.    All  concur. 


Myers  v.  Mayor,  Etc.,  of  City  op  New  York. 

(Supreme  Court,  General  Term,  First  Department.    Hay  IS,  1888.) 

CiTT  Opficir — Compensation— Sbrtices  Perfoumbd  after  Buspensiom. 

Where  an  inspector  of  grading  and  regulating  of  a  oity  continues  to  perform  his 
duties  as  such,  notwithBtanding  service  on  him  of  a  notice  of  bis  snspension,  lie  is 
entitled  to  the  agreed  compensation  for  the  period  during  which  such  services  are 
rendered.  Orepory  v.  3friuor,  etc.,  21  N.  E.  Rep.  119, 113  N.Y.  418,  followed.  Hlg- 
gina  v.  Mayor,  etc,  (N.  Y.  App.j  SO  N.  B.  Rep.  41,  distinguished. 
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Appeal  from  circuit  conrt,  ISev  York  county. 

Action  by  Charles  Myers  against  tlie  mayor,  aldermen,  and  commonalty  of 
the  city  of  New  Yorlc  to  recover  compensation  for  his  services  as  inspector 
of  regulating  and  grading.  From  a  judgment  dismissing  bis  complaint, 
plaintiff  appeals.    Reversed. 

Argued  before  Yan  Bbumt,  1'.  J.,  and  O'Brien  and  Babrett.  JJ. 

W.  W.  Jenks,  for  appellant.  William  H.  Clark,  { W.  A.  SweeUer,  of  counsel,) 
for  respondent. 

Feb  Cubiam .  If  the  plaintiff  bad  been  discharged  from  his  position  as  an 
inspector  of  regulating  and  grading  in  the  department  of  public  worlts,  his 
case  would  have  come  within  the  principle  of  Biggins  v.  Mayor,  etc.,  (S.  Y. 
App.)  80  N.  E.  Rep.  44;  and  in  that  event  the  complaint  would  have  been 
properly  dismissed,  for  the  reason  tliat  no  services  were  rendered  during  the 
period  covered  by  his  complaint.  But  be  was  not  discharged.  He  was  mere- 
ly suspended,  as  appears  from  the  notice  served  upon  him  by  the  comraissiuner 
of  public  works.  His  case  thus  comes  witiiin  the  principle  of  Gregory  v. 
Mayor,  etc.,  113  N.Y.  416. 21 N.  E.  Rep.  119.  See,  also,  Emmitiv.  City  of  New 
York,  128  N.  Y.  117.  28  N.  £.  Rep.  19.  Indeed,  the  cases  are  entirely 
parallel,  for  the  present  plaintiff  was  paid  by  the  month,  and  occupied  the 
position  of  inspector  of  regulating  and  grading,  while  Gregory  was  paid  in 
the  same  manner,  and  occupied  the  position  of  inspector  of  excise.  The 
reasoning  of  the  Gregory  Case  is  applicable  to  this,  and  we  tliink  calls  for  a 
reversal  of  this  judgment.  The  plaintiff,  notwithstanding  tlie  8us{)ension, 
proceeded  to  the  department  of  public  works,  and  tendered  his  services  day 
by  day,  as  Gregory  did  in  the  case  cited.  He  continued  to  be  an  employe  of 
the  department— a  duly-appoinled  inspector  of  regulating  and  grading — until 
such  time  as  he  ceased  to  occupy  that  position  by  his  own  resignation.  He 
is  therefore  entitled  to  the  agreed  compensation  for  the  period  during  which 
he  continued  to  be  a  public  servant  pursuant  to  his  original  employment. 
The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with  costs  to  ap- 
pellant to  abide  event 


In  re  TowNSUEin>  at  ai. 

In  re  United  States  Cremation  Co. 

(Supreme  Court,  Oenerdl  Term,  First  Department.    May  18, 1899.) 

1.  CORFOKATB  ElbOTIONB— VaLIDITT — PROXIES. 

At  a  uorporate  election,  proxies  whicli  referred  to  the  election  aa  "a  new  election 
of  directors  by  the  stockholders "  of  the  corporation,  naming  it,  were  sufBcient, 
although  they  merely  stated  the  year  and  monto  in  which  it  was  to  be  held,  the  day 
not  having  been  determined  when  they  were  signed;  and  a  refusal  of  a  sufficient 
numberol  votes  of  the  holders  thereof  to  have  changed  the  result  of  the  election 
was  ground,  under  Laws  1880,  c.  668,  $15,  for  setting  aside  the  election,  and  o^de^ 
Ing  a  new  one. 
S.  Samb— Res  Judicata. 

A  denial  of  an  application  for  such  order  because  of  the  insnffloleney  of  proof  to 
show  that  the  proxies  were  valid,  is  not  a  bar  to  a  subsequent  application,  especially 
aa  one  of  the  present  applicants  was  not  a  party  to  the  former  proceeding. 

Appeal  from  special  term.  New  York  county. 

Application  of  George  Townshend  and  otiiers,  stockholders  in  the  United 
States  Crematiun  Company,  Limited,  for  an  inquiry  into  the  validity  of  an 
election  of  directors  and  an  order  for  a  new  election,  under  Laws  1890,  c. 
563,  §  15,  which  provides  that  the  supreme  court  shall,  "upon  the  application 
of  any  person  or  corporation  aggrieved  by  or  complaining  of  any  election  of 
any  corporation,  *  *  *  inquire  into  the  matters  or  causes  of  coupluint, 
and  establish  the  election,  or  order  a  new  election,"  etc.  Tiiere  was  aa  order 
setting  aside  said  election,  and  oi-deriug  a  new  one,  from  which  Louis  Lange 
and  others  appeal.     Affirmed. 
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Argued  before  Van  Bbunt,  F.  J.,  and  O'Bbien  and  Babsett,  JJ. 
C.  2*.  HavUand,  for  appellants.    C.  A.  Hart,  for  respondent. 

Feb  CiTRiAif .  We  think  that  the  learned  court  at  special  term  was  entirelj 
correct  In  holding  that  the  proxies  which  were  rejected  by  the  inspectors  of 
election  were  sufficient  in  form  to  entitle  their  Itolders  to  vote.  The  onlj 
blank  which  appeared  in  the-  proxies  was  as  to  the  day  of  the  month.  The 
month  itself  and  the  year  were  speciQed;  also  the  hours  between  which  the 
election  was  to  take  place.  The  election  itself  was  also  referred  to  as  "a  new 
election  of  directors  by  the  stockholders  of  the  United  States  Cremation  Com- 
pany, Limited,"  a  phrase  which  was  in  precise  accordance  with  the  call  for 
the  election.  The  intention  of  the  stockholders  who  signed  such  proxies  was 
therefore  unmistakable.  They  referred  to  the  particular  election  in  question, 
and  they  clearly  intended  to  confer  npon  the  persons  specified  in  such  proxies 
the  right  to  vote  for  them  at  such  particular  election.  They  could  not,  at  the 
time  they  signed  the  proxies,  have  speciQed  the  day  of  the  month,  for  the 
reason  that  the  day  of  the  month  had  not  then  been  fixed  by  the  board  of 
directors.  But  the  fact  that  such  an  election  was  to  take  place  in  the  month 
of  June  was  understood,  and  the  proxies  were  drawn  with  direct  reference 
to  such  forthcoming  election.  We  think  that  the  peraons  to  whom  such  prox- 
ies were  delivered  were  even  authorized  under  the  circumstances  to  fill  in  the 
blank  with  regard  to  the  day  of  the  month,  and  that  they  might  have  done  so 
at  the  moment  when  they  tendered  these  proxies  to  the  inspectors,  and 
claimed  the  right  to  vote  thereon.  As  it  appears  that  the  refusal  to  accept 
these  proxies,  and  to  permit  the  holders  thereof  to  vote  thereon,  changed  the 
result  of  the  election,  we  think  that  the  special  torm  was  right  in  directing  a 
new  election  to  be  held. 

The  only  other  important  question  presented  by  the  appellant  is  whether 
the  court  is  powerless  to  grant  this  relief,  because  of  the  denial  of  a  previous 
application  for  similar  relief.  The  appellant  claims  that  by  reason  of  such 
denial  the  question  with  regard  to  these  proxies  was  adjudicated  adversely  to 
the  view  taken  by  the  special  term  on  the  present  application.  It  appears, 
however,  that  the  previous  application  was  made  by  but  two  stockholders, 
named  Dreher  and  Zimmerman,  who  simply  alleged  in  their  petition  that 
proxies  for  200  shares  of  the  stock  of  the  company  were  rejected  by  the  in- 
spectors at  such  election  "because  the  da!«  of  meeting  was  omitted  there- 
from." This  petition  was  supported  by  the  affidavit  of  one  Berendsohn, 
who  stated  that  "proxies  for  2U0  shares  were  not  counted,  for  the  reason  that 
said  proxies  did  not  contain  the  date  of  said  meeting."  These  were  the  only 
facts  with  regard  to  the  proxies  in  question  before  the  court  on  such  previous 
iipplication;  no  proof  upon  the  part  of  the  defendants  upon  that  point.  Upon 
such  facts  the  court  held,  and  properly,  that  such  proxies  were  invalid,  for 
the  reason  that  they  did  not  appear  to  have  reference  to  any  particular  elec- 
tion. For  aught  that  appeareJ  in  such  papers,  neither  the  day  of  the  month, 
nor  the  year,  nor  the  character  of  the  election  was  specified.  The  ruling  of 
the  court  was  therefore  in  the.  nature  of  a  dismissal  of  the  complaint  in  an 
ordinary  action  for  lack  of  proof.  The  ruling,  in  substance,  was  that  on  the 
facts  presented  by  applicant  the  election  could  not  be  set  aside.  On  the  pres- 
ent application,  however,  the  form  of  the  proxies  was  before  the  court,  and 
the  intent  of  the  stockholders  who  signed  such  proxies  was  made  manifest  by 
proper  and  competent  proof.  It  also  appeared  on  the  present  iipplication  be- 
yond question  that  the  rejection  of  the  vote  under  these  proxies  changed  the 
result. 

But  it  is  quite  clear,  apart  from  all  other  questions,  that  the  order  made 
on  the  previous  application  was  not  res  adjudirata  as  to  one  at  least  of  the 
present  applicants, — Albert  Blumentbal, — for  the  reason  that  he  was  not 
served  with  the  papers,  nor  did  he  appear.     He  is  one  of  Ihe  stockholders  of 
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the  company,  and,  as  such,  he  has  a  right  to  avail  himself  of  the  provision  of 
the  statute  whicli  confers  upon  the  court  jurisdiction  to  order  a  netr  election, 
and  be  cannot  be  deprived  of  that  right  by  reason  of  any  adjudication  made 
in  K  proceeding  to  wliich  he  was  not  a  party.  It  will  not  be  necessary,  tliere- 
fore,  to  consider  the  question  as  to  how  far  the  granting  or  den'al  of  a  sum- 
mary application  in  a  special  proceeding  like  the  present  is  res  adjndicata 
witliin  the  rules  which  govern  in  actions;  and  we  rest  onr  decision  upon  llie 
precise  facts  of  this  application,  namely,  that  the  parties  were  not  all  tlie 
same  in  both  applications,  and  that  the  denial  of  the  motion  on  the  first  ap- 
plication amounted  to  nothing  more  than  the  dismissal  of  the  complaint  in  an 
ordinary  civil  action  for  lack' of  proof  with  regard  tosome  fact,  which,  if  prop- 
erly proved,  would  have  entitled  the  plaintiff  to  relief.  It  follows  that,  as 
the  proxies  should  have  been  received,  and  as  the  question  is  not  res  adjudi- 
eata,  the  order  should  be  atSrmed,  with  costs.    AU:  concur. 


Ekoixsdorfp  v.  Sirb. 
ISupreme  Court,  General  Term,  First  Department:    May  18, 1893.) 

I.  Lbasi— Bbeach  of  Covekamt— Damages— Kvidekoe. 

Where  a  lessor,  flnding  it  impossible  to  give  immediate  possession  of  the  prem- 
ises, permitted  the  lessee  to  temporarily  occupy  adjoining  premises,  and  while 
there  the  lessee  made  expenditures  for  improvements,  he  could  not,  in  an  action 
against  the  lessor  for  a  breach  of  covenant,  recover  for  such  expenditures,  since 
they  were  not  the  direct  and  legitimate  result  of  the  lessor's  failure  to  give  pos- 
session. 

8.  Same. 

The  lessee  was  deprived  of  the  premises  for  the  full  term  of  the  lease.  A  real- 
estate  expert  testified  that  there  was  no  actual  difference  between  the  ordinary 
rental  value  in  the  market  and  the  rent  reserved,  but  that,  in  his  opinion,  the  value 
of  the  lease  was  $1,500  over  and  above  the  rent  reserved,  taking  into  consideration 
the  intended  occupancy  of  the  premises  as  a  notion  and  dry  goods  store.  Held, 
that  this  evidence  did  not  justify  a  verdict  for  plaintiff  for  87S0. 

Appeal  from  circuit  court.  New  York  county. 

Action  by  William  EngelsdorfF  against  Henry  B.  Sire  for  damages  for  a 
failure  to  give  plaintifiF  possession  of  certain  leased  premises.  Verdict  for 
plaintiff  for  $750.  From  an  order  denying  a  new  trial,  and  from  a  judgment 
entered  on  the  verdict,  defendant  appeals.     Reversed. 

Argued  before  Van  Brunt,  P.  J.,  and  Barrett,  J. 

Albert  I,  Sire,  for  appellant.  A.  J.  Dittenhorfer  and  David  Qerber,  for  re- 
spondent. 

Barremt,  J.  This  action  is  for  damages  for  the  defendant's  failure  to  give 
the  plaintiff  possession  of  certain  leased  premises.  No  question  is  raised 
upon  this  appeal  as  to  the  right  of  action.  Indeed,  it  appears  that  the  plain- 
tiff was  kei)t  out  of  possession  because  of  a  lease  given  by  the  defendant  to 
one  Merrick,  a  previous  undertenant  of  the  premises.  The  only  questions, 
therefore,  are  as  to  the  damages  awarded  at  circuit.  Two  objections  are 
made  by  the  appellant:  First,  as  to  the  damages  generally;  and,  second,  as 
to  the  admission  of  evidence  with  respect  to  special  expenditures.  This  latter 
objection  was,  we  think,  well  taken.  It  appears  that,  when  the  defendant 
found  it  impossible  to  give  immediate  possession  of  the  demised  premises,  lie 
permitted  the  plaintiff  temporarily  to  occupy  the  adjoining  premises.  This 
was  in  view  of  certain  proceedings  which  were  taken  to  dispossess  Merrick, 
and  in  the  expectation  that  such  proceedings  would  speedily  result  in  giving 
the  plaintiff  possession.  While  the  plaintiff  was  thus  temporarily  in  occupa- 
tion of  the  adjoining  premises,  he  expended  some  money  thereon  which  lie 
deemed  necessary  for  the  convenient  transaction  of  his  business.  The  learned 
judge,  under  the  defendant's  objection  and  exception,  permitted  proof  of  the 
expenditures  thus  made  for  shelving  and  gas  fixtures.     These  expenditures 
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'were  not  the  direct  and  legitimate  result  of  the  defendant's  failure  to  give 
possession  of  the  demised  premises,  nor  did  they  flow  naturally  from  the  vio- 
lation of  his  agreement.  The  cases  of  Driggs  v.  Dwight,  17  Wend.  71,  and 
OUea  V.  O'Toole,  4  Barb.  261,  are  cited  in  support  of  the  ruling;  but  these 
cases  merely  hold  that  the  lessee  may,  under  such  circumstances,  recover  the 
expense  of  removal  to  the  leased  premises.  Tlie  general  rule,  as  settled  in 
this  state,  undoubtedly  is  that  where  the  lessor  fails  to  give  possession  of  the 
leased  premises,  the  measure  of  damages  is  the  difference  between  the  actual 
rental  value  and  the  rent  reserved.  TriUl  v.  Granger,  8  N.  Y.  115;  Pumpelly 
V.  Phelps.  40  N.  Y.  60;  Dodds  v.  Hakes,  114  N.  Y.  265,  21  N.  E.  Rep.  898. 
Special  damages,  such  as  expenses  for  removing  to  a  remote  farm,  are  not  to 
be  allowed.  Williams  v.  OUphant,  3  Ind.  271.  Kor  are  conjectural  profits 
expected  from  the  use  of  the  demised  premises.  Dodds  v.  Hakes,  supra; 
Alexander  v.  Bishop,  59  Iowa,  572, 13  N.  W.  Bep.  714;  Ifewbrough  v.  Walker, 
8  Grat.  16.  The  plaintiff  here  might  as  well  have  claimed  for  the  expense  of 
any  other  alterations  or  improvements  made  by  him  in  these  adjoining  prem- 
ises. Such  expenses  had  no  just  relation  to  the  defendant's  breach  of  cove- 
nant. They  related  solely  to  the  defective  condition  of  the  other  premises. 
There  is  no  exception  to  the  general  rule  of  compensation,  nor  extension 
thereof,  in  this  class  of  cases,  which  would  cover  these  Items  of  daraag& 
The  same  observation  applies  to  the  damnges  generally  which  were  awarded 
to  the  plaintiff.  They  were  wholly  unsupported  by  competent  evidence.  A 
single  real-estate  expert  tesliQed,  in  substance,  that  there  was  no  actual  dif- 
ference between  the  rental  value  and  the  rent  reserved;  that  is,  between  the 
ordinary  rental  value  in  the  market  and  such  reserved  rent.  He  stated, 
however,  that,  In  his  judgment,  the  value  of  the^  lease  was  91,500  over  and 
above  the  rent  reserved,  taking  into  consideration  the  intended  occupancy  of 
the  premises  "as  a  notion  and  dry  goods  store."  Upon  cross-examination  he 
explained  what  be  meant  by  this  statement,  as, follows:  "Qttestion.  Then 
why  did  you  tell  this  jury  that  the  value  of  this'  lease  was  $1,500  over  and 
above  the  rent  that  was  to  be  paid  there?  Anstoer.  Because  the  loss  sustained 
by  not  having  that  as  a  business  place  during  those  three  years  would,  in  my 
judgment,  amount  to  that.  Q.  Upon  what  do  you  base  your  judgment  as  to 
the  loss?  A.  In  obtaining  the  store.  Q.  That  is,  be  lost  i|>1.500  in  his  busi- 
ness,— is  that  what  you  mean  to  tell  the  jury?  A.  He  lost  an  equivalent  to 
that  by  nut  having  it  for  his  business."  This  was  further  emphasized  by 
his  subsequent  testimony,  namely:  "Q.  Will  you  state  to  the  jury  what  you 
took  into  consideration?  A.  The  loss  which  the  man  sustained  by  not  having 
that  location  for  that  special  business  in  which  he  is  engaged.  Q.  Have  you 
any  personal  knowledge  as  to  what  loss  he  sustained?  A.  No;  I  haven't  the 
exact  facts.  Q.  Do  you  know  anything  of  it  yourself,  except  what  was  told 
you?  A.  Yes.  Q.  Do  you  mean  to  testify  that  you  have  personal  knowl- 
edge as  to  what  loss  he  sustained?  A.  Not  his  personal  loss,  but  tlie  loss 
which  a  man  would  sustain  in  that  business,  on  that  street.  Q.  I  understand 
you  as  having  testified  that  you  knew  nothing  about  that  business,  and  never 
was  engaged  in  that  business, — is  that  correct?  A.  Yes;  that  is  correct  Q. 
And  that  you  have  no  personal  knowledge  as  to  the  loss  that  he  sustained  in 
that  street, — is  that  correct?  A.  Not  from  him;  no."  The  witness  thus 
practically  speculated  upon  the  special  profits  which  such  a  business  location 
would  be  apt  to  produce.  He  repeatedly  said  that  the  fair  rental  value  of 
the  premises  was  the  amount  of  the  rent  reserved  in  the  lease.  Yet  be  in- 
sisted that  they  were  worth  more  to  the  plaintiff  thiin  such  fair  rental  value. 
He  did  not  claim  that  tliey  would  rent  for  more  as  a  notion  and  dry  goods 
store,  or,  indeed,  for  any  particular  business.  His  claim  was  ttiat  they  were 
worth  9500  per  annum  more  for  sucli  a  business  than  their  real  or  market 
value.  If,  however,  the  plaintiff  could  have  obtained  no  advance  upon  the 
rent  reserved,  even  from  people  desirous  of  occupying  the  premises  "as  a  no- 
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tion  and  dry  goods  store,"  then  it  is  difficult  to  perceive  liow  they  could  be 
worth  more  to  him  exeei>t  upon  the  theory  of  increased  business  and  greater 
gains.  Plainly,  this  latter  is  what  it  comes  to,  and  it  is  clear  that  the  rule 
which  disallows  speculative  damages  cannot  be  thus  evaded.  We  tliink  this 
evidence  was  insufficient  to  justify  the  verdict  which  was  rendered,  and  upon 
this  ground,  as  well  as  for  the  error  in  the  iidmission  of  the  special  items  tirst 
considered,  the  judgment  and  order  appealed  from  sliould  be  reversed,  and  a 
new  trial  granted,  with  costs  to  appellant  to  abide  tlie  event. 


EJELLT  V.  NozoN  et  at. 
(Supreme  Court,  Oeneral  Term,  Firgt  Department.    JSaj  18, 189S.) 

1.  LbASBS — SimBBNDSB — ^Wbitino. 

An  agreement  for  sarrender  of  lease  if  accepted,  thoogli  not  In  writing,  will  ter- 
minate a  lease  having  more  than  a  year  to  run. 

S.  6xMB—BviDEK0E— Statute  or  Fradds. 

The  agent  of  a  lessor  told  the  lessee,  who  had  previously  applied  for  a  release, 
that  there  was  a  party  who  would  take  the  premies  if  he  would  deliver  them  up 
immediately;  whereupon  the  lessee  said,  "All  right;  that  it  was,  of  course,  short 
notice,  but  he  would  see  what  he  could  do. "  Nothing  further  was  said,  but  on  the 
second  day  thereafter,  the  last  day  of  the  month,  the  leasee  vacated  the  premises, 
and  left  the  key  with  the  agent's  olerk,  the  agent  being  present  at  the  time.  Beld, 
that  these  facta  did  not  show  an  accepted  surrender  to  take  the  case  out  of  the  stat- 
ute.* 

Exceptions  from  circuit  conrt,  New  York  county. 

Action  by  Eugene  Kelly  against  Charles  H.  Noxon  and  others  for  rent. 
Verdict  for  plaintiff.  Defendants  move  for  new  trial  on  exceptions  directed 
to  be  heard  in  ttie  first  instance  at  general  term.    Motion  denied. 

Argued  before  Van  Bbunt,  P.  J.,  and  O'Brien  and  Andrews,  JJ. 

C.  J.  Hardy,  for  plaintiff.  Charles  H.  N<xeon,  {N.  A.  Lawlor,  of  counsel.) 
for  defendants. 

Van  Brunt,  P.  J.  This  action  was  brouglit  to  recover  the  rent  of  certain 
premises  in  the  city  of  New  York.  It  appeared  tiiat  the  plaintilT  had  leased 
to  the  defendants  offices  for  one  year,  which  was  afterwards  extended  to  four 
years,  and  that  the  defendants,  on  or  about  tlie  Istof  June  of  the  second  year, 
yachted  the  said  premises;  and  the  question  involved  is  as  to  whether  tliere 
was  an  accepted  surrender,  by  which  they  were  discharged  from  the  further 
payment  of  rent.  It  was  claimed  upon  the  part  of  the  defendants  that  the 
plaintiff  made  an  agreement  with  them  that,  if  they  would  remove  and  vacate 
the  premises  by  a  certain  time,  he  would  release  them  from  the  lease;  that  the 
defendants  carried  out  their  agreement  by  vacating  the  premises  in  time, and 
delivering  the  keys  to  the  plaintiff's  agent,  who  accepted  the  same.  It  was 
claimed  upon  the  trial  that  there  could  be  no  surrender  of  the  lease  without 
writing,  because  it  had  more  than  one  year  to  run.  That  this  position,  how- 
ever, was  not  well  taken  is  shown  by  the  case  of  Hurley  v.  Sehring,  (Sup.) 
17  N.  Y.  Supp.  7,  and  cases  there  cited.  An  accepted  surrender  may  termi. 
nate  any  lease;  the  only  question  arising  being  as  to  whetlier  ttiere  has  been 
such  acceptance  and  surrender.  It  appeared  from  the  evidence  offered  upon 
the  part  of  the  defendants  in  the  case  at  bar  that  they  had  been  occupying,  as 
above  stated,  the  premises  in  question,  and  that  they  desired  to  be  relieved 
from  the  lease  which  they  had  entered  into,  and  made  application  to  the  plain- 
tiff's agent  to  that  effect  some  time  in  March,  stating  that  they  desired  to  be 
released  after  the  1st  of  May  following.  They  were  told  that  if  they  could  get 
a  tenant  they  would  be  released.  Subsequently,  the  last  week  in  May,  one  of 
the  defendants  liad  a  conversation  witli  one  of  the  agents  of  the  plaintiff,  who 
stated  to  him  tliat  there  was  a  party  wlio  would  take  the  offices  if  they  would 
deliver  them  up  immediately;  wliereiipon  the  defendant  told  him,  "All  right; 
of  course  it  was  short  notice,  but  he  would  see  what  be  could  do."    He  testU 
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fled  that  he  talked  to  bis  brother  about  it,  and  decided  to  vacate  them  at  once, 
and  did  vacate  them  within  a  day  or  two,  fixing  the  day  or  two,  because 
two  days  after  was  the  1st  of  June,  and  the  agent  said  he  wanted  them  about 
the  1st  of  June.  They  thereupon  went  downstairs,  and  gave  the  Iteys  to  the 
cleric  of  the  agent,  one  of  the  agents  being  tliere  at  the  time.  Nothing  fur- 
ther was  said,  nor  were  the  offices  afterwards  occupied  by  the  defendants. 
The  court,  upon  this  evidence,  directed  a  verdict  for  the  plaintiff,  and  theques- 
tion  arises  as  to  whether  the  proof  was  sufficient  to  establish  an  accepted  sur- 
render. We  think  not.  It  is  apparent  from  the  testimony  of  the  defendants 
that  it  was  not  definitely  settled  at  the  conversation  with  the  agent  whether 
they  would  remove  or  not,  because  the  reply  was,  when  told  tliat  tlie  offices 
could  be  rented  if  the  defendants  could  remove  immediately,  "Of  course,  it 
was  short  notice,  but  he  would  see  what  he  coold  do;"  and  he  talked  to  bis 
brother  about  it,  and  they  decided  to  vacate  them  at  once,  and  did  vacate  within 
a  day  or  two  afterwards.  No  communication  was  made  to  the  agents  subse- 
quent to  this  undecided  answer  until  tlie  incident  of  the  keys,  nor  is  there  any 
evidence  of  an  agreement  to  accept  any  surrender  at  the  time  of  the  delivery 
of  tlie  keys  referred  to.  There  was  no  contract  for  surrender.  The  defend* 
ants  did  not  move  out  immediately,  but  not  until  after  the  expiration  of  a  day 
or  two  thereafter:  and  there  was  no  evidence  of  any  meeting  of  minds  in  re- 
spect to  this  question  of  surrender.  In  order  that  a  party  may  be  released  upon 
the  claim  of  a  surrender  of  a  term  witliin  the  statute,  the  evideqce  binst  be 
strong  and  unequivocal  showing  an  accepted  surrender;  otherwise  the  provi- 
sions of  the  statute  are  defeated.  It  is  only  when  there  lias  been  an  accepted 
agreement  of  surrender  that  the  provisions  of  the  statute  do  not  apply. 
An  agreement  to  surrender  at  a  future  time  comes  within  the  statute;  and  in 
the  case  at  bar  there  were  no  acts  done  by  the  agents  of  the  plaintiff  which 
were  not  entirely  in  harmony  with  the  powers  conferred  upon  them  by  th» 
lease  from  the  plaintiff  to  the  defendants.  Under  these  circumstances,  we 
fail  to  see  that  the  proof  was  of  that  character  which  would  have  justified  tiie 
court  in  submitting  any  question  to  the  jury.  We  think  the  exceptions 
should  be  overruled,  and  judgment  rendered  for  the  plaintiff  upon  the  ver- 
dict, with  costs.    All  concur. 


ITORFOLK  &  N.  B.  HOSIEBT  CO.  O.  ARNOLD. 

(Supreme  Court,  Oeneral  Term,  First  Deportment    May  18, 1893.) 

1.  Attaohmbnt— Brbach  of  Wabbantt— Sit-Ofv. 

Ad  attachment  cannot  be  Rranted  in  an  action  based  on  breach  of  warranty  with- 
out an  averment  in  the  afflda7it  that  a  cause  of  aoUoa  existed  over  and  above  all 
counterclaims. 

2.  Sams— AvKRMENTS  on  Invokmation  and  Bbliiiv. 

Averments  on  information  and  belief,  showing  no  personal  knowledge  as  to  the 
making  of  the  warranty,  breach  of  which  is  claimed,  f  nrnish  no  basis  for  an  attach- 
ment. 
8.  Sake — Fraud — Sofvioienot  of  Avermexts. 

An  attachment  for  fraud  in  making  the  contract  tor  sale  of  certain  sewing 
machines,  the  price  paid  for  which  ia  soaght  to  be  recovered,  should  not  be  granted 
on  allegations  of  defendant's  affidavit  that  the  machines  could  perform  satisfactory 
work  for  the  parposes  of  plaintiff's  business,  their  failure  to  do  so,  the  allowance 
of  many  years  for  furnishing  better  machines  on  the  representations  of  defendant 
that  the  defects  oould  be  cured,  the  final  failure  of  the  new  machines,  and  the  con- 
eiusion  of  afflant  that  defendant  must  have  made  his  representations  with  intent  to 
deceive  plaintiff,  knowing  them  to  be  false,  relying  probably  on  his  belief  that  ex- 
periments would  enable  him  to  make  good  his  representations. 

Appeal  from  special  term.  New  York  county. 

Action  by  the  Norfolk  &  New  Brunswick  Hosiery  Company  agidnst  Anna^ 
M.  Arnold.  From  an  order  vacating  an  attachment  on  papers  on  which  it 
was  granted,  plaintiff  ap(ieals.     Affirmed. 

Argued  before  Van  Bkumt.  P.  J.,  and  O'Bbubn  and  Andrews,  JJ. 
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WtUter  D.  Bdmonds,  for  appellant.  Blaektoall  Bros.,  (George  B,  Blaokwell, 
of  counsel.)  for  respondent. 

Andbewb.  J.  The  attachment  was  granted  on  the  summons  and  com- 
plaint  and  the  affidavit  of  one  Carbender.  It  sufficiently  appeared  by  the 
.papers  that  the  defendant  was  a  resident  of  the  state  of  Kew  .Jeraey.  Tlie 
complaint  set  up  two  causes  of  action;  one  based  upon  allegations  of  fraud, 
the  other  on  allegations  of  a  breach  of  warranty.  The  allegationa  of  the  com- 
plaint material  to  the  question  before  the  court  are  as  follows:  That  prior  to 
October  7,  1891,  the  defendant  represented  to  plaintiff  that  her  husband, 
Batterlee  Arnold,  was  the  inventor  of  a  new  method  of  stitching  together  the 
adjacent  abutting  cut  edges  of  knit  goods,  whereby  the  said  edges  were 
stitched  together  without  prodocing  a  welt;  that  said  Satterlee  Arnold  had 
also  invented  and  constructed  a  sewing  machine  called  "Anchor  Sewing 
Machine, "  which  could  produce  said  stitch  and  seam  under  ordinary  and 
usual  conditions  of  manufacture,  and  with  rapidity  and  perfection,  and  with 
commercial  economy  and  success;  that  defendant  represented  that  said  stitch 
and  seam  would  prove  of  very  great  commercial  value  and  profit  to  plaintiff 
if  used  in  its  business  by  means  of  said  machines,  and  that  the  said  machines 
constituted  suitable  devices  for  making  the  said  "Anchor"  seam  and  stitch, 
and  that  said  machines  made  the  said  stitch  and  seam  in  a  satisfactory  man- 
ner, and  in  such  a  way  as  to  be  useful  and  necessary  to  the  plaintiff ;  that,  re- 
lying on  such  representations,  the  plaintiff  ordered  100  of  said  machines,  and 
subsequently  paid  therefor  the  sum  of  $16,000;  that,  after  the  plaintiff  had 
begun  to  operate  snid  machines,  it  was  finally  discovered  that  they  were  in 
many  respects  defective,  and  particularly  that  they  were  wholly  incompetent 
to  operate  according  to  said  representations,  and  could  not,  under  the  ordi- 
nary or  usual  conditions  of  manufacture,  nor  except  under  exceptional  and  im- 
practical conditions,  produce  the  said  Anclior  seam  or  stitch,  nor  were  said 
machines  properly  constructed ;  that  said  machines  proved  wholly  incompe- 
tent aiul  useless,  and  the  plaintiff  was  obliged  to  discard  all  of  them,  and  to 
wholly  abandon  the  use  thei-eof;  that  said  representations  were  false  and 
fraudulently  made  with  intent  to  deceive  the  plaintiff,  and  with  tlie  intent  to 
procure  said  order  for  said  machines,  and  the  payments  on  account  of  the 
price  thereof;  that  plaintiff  did  not  forthwith  repudiate  the  contract  because 
of  further  representations  made  by  the  defendant  that  a  different  style  of 
machines  would  soon  be  furnished,  which  wouid  avoid  the  defects  of  those 
originally  furnished;  that,  in  consequence  of  such  representations,  the 
pitdntifl  extended  for  many  years  the  time  of  delivery  of  said  machines,  and 
refrained  for  many  years  from  bringing  this  action;  that  the  final  delivery  of 
machines  under  said  contract  was  made  in  the  year  1889,  and  that  the 
machines  last  delivered  were  no  better  than  those  first  delivered,  and  were  of 
no  use  to  the  plaintiff;  that  the  plaintiff  is  informed  and  believes  that  all  of 
said  representations  were  falsely  and  fraudulently  made,  with  intent  to  de- 
ceive the  plaintiff;  that  plaintiff  has  notified  the  defendant  that  the  machines 
are  worthiees,  and  the  plaintiff  offers,  in  his  complaint,  to  allow  the  defend- 
ant to  take  possession  of  said  machines,  and  remove  them  from  its  premises. 
For  a  second  caose  of  action  the  complaint  alleges  as  follows:  That  the  de- 
fendant induced  the  plaintiff  to  givean  order  for  100  of  said  sewing  machines, 
and  warranted  that  they  would  be  properly  constructed,  in  a  workmanlike 
manner,  so  as  to  be  durable,  and  able  to  resist  the  wear  incident  to  ordinary 
and  usual  use  of  sewing  machines,  and  that  they  would  be  such  as  to  enable 
the  plaintiff  to  use  them  in  the  production  of  said  Anchor  seam  and  stitch; 
that  plaintiff  agreed  to  pay  for  said  machines  the  sum  of  816,000,  and  that 
such  amount  had  actually  been  paid;  that  the  machines  were  delivered  at 
various  times  between  the  years  1882  and  1889,  bnt  that  each  and  every  of 
them  wholly  failed  to  make  good  said  warranty.    The  comphiint  was  accom- 
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panied  by  a  lengthy  affidavit  of  one  Carbender,  which  seta  forth  in  detail  tho 
various  transactions  had  between  the  pliiintifF  and  tlie  defendant  in  regard  to 
the  purchase  and  delivery  of  the  macliines  in  question,  and  the  alleged  fail- 
ure of  such  machines  to  produce  the  Anchor  stitch  in  a  manner  satisfactory  to 
the  plaintiff. 

So  far  as  the  second  cause  of  action,  based  upon  an  alleged  breach  of  war- 
ranty, is  concerned,  the  papers  upon  which  the  attachment  was  granted  were 
fafally  defective,  because  the  affidavit  contained  no  statement  that  a  cause  of 
action  existed  In  favor  of  the  plaintiff  over  and  above  all  counterclaims  known 
to  it  or  its  officers.  The  papers  were  also  defective  beciiuse  no  legal  proof 
was  presented  that  the  defendant  ever  warranted  the  machines.  The  allega- 
tions of  the  complaint  are  made  upon  intormation  and  belief,  and  Carbender's 
affidavit  shows  that  he  has  no  personal  knowledge  whatever  as  to  the  making 
of  such  warranty.  He  says:.  "Deponent  is  not  able  to  swear  positively  as  to 
any  specific  statement  made  to  him  on  behalf  of  defendant  amounting  to  an 
express  warranty  of  the  machines  prior  to  the  21st  day  of  March,  1889,  but 
it  is  deponent's  belief  that  statements  were  made  by  said  Satterlee  Arnold  to 
deponent,  to  Mr.  Johnson  Letson,  and  toothers,  respecting  ttie said  machines, 
prior  to  their  delivery,  wliich  were  sufficient  to  constitute  a  warranty;  and  it 
was  on  this  warranty  that  the  price  of  the  machines  was  paid'  as  aforesaid." 
He  then  proceeds  to  state  that  ibe  agreement  for  the  sale  and  delivery  of  the 
machines  was,  as  he  believes,  an  oral  one,  made  with  one  Letson  personally; 
and  what  was  then  stated  by  Mr.  Arnold  on  behalf  of  the  defendant  he  is  un- 
able to  state  except  inferentially.  Letson,  who  was  a  former  officer  of  the 
company,  died  some  time  before  this  action  was  brought,  and  it  appears  that 
Carbender  had  no  personal  knowledge  as  to  the  making  of  the  warranty,  and 
that  his  allegations  in  respect  thereto  were  based  entirely  u{>on  his  inferences; 
and  it  is  hardly  necessary  to  say  tliat  such  inferences  furnish  no  legal  basis 
for  the  granting  of  a  warrant  of  attacliment. 

We  are  also  of  the  opinion  that  there  was  no  such  evidence  of  fraud  as  au- 
thorized the  issuing  of  an  attachment.  '  Carbender  details  at  great  length  al- 
leged difficulties  that  the  plaintiff  experienced  in  using  said  machines;  con- 
versations had  by  other  officers  of  the  company  and  by  himself  with  the  de- 
fendant and  her  husband;  the  various  promises  on  the  part  of  the  defendant 
to  furnish  better  machines;  the  arrangements  for  the  postponement  of  the 
final  completion  of  the  contract  for  the  delivery  of  the  100  machines;  the 
payment  of  the  816,000  in  installments,  and  of  $90,000  by  way  of  royalties; 
the  final  delivery  of  10  machines  in  the  year  1889,  and  the  failure  of  such  ma- 
chines to  answer  the  purpose  for  which  the  plaintiff  had  purchased  them. 
His  affidavit  then  contains  the  following  statement:  "Under  the  circum- 
stances, deponent  reluctantly  concludes  that  Mr.  Arnold  must  have  made  his 
said  representations  respecting  these  machines  knowing  them  to  be  false  at 
the  time,  and  relying  probably  on  his  belief  that  experiments  in  the  direction 
of  construction  and  perfection  of  the  machines  would  enable  him  finally  to 
make  good  the  representations.  His  statement  to  deponent,  however,  as  well 
as  to  other  officers  of  the  corporation,  was  that  the  machine  which  be  had  in 
mind  could  make  a  stitch  satisfactorily  and  properly  for  the  purposes  of  the 
plaintiff's  business;  and  this  now  manifestly  appears  was  at  the  time  of  the 
representation  an  entirely  false  statement. "  It  is  too  clear  for  argument  that 
these  statements  were  wholly  insufficient  to  justify  the  granting  of  an  attach- 
ment upon  the  ground  of  fraud  in  making  the  contract  for  the  sale  of  the  ma- 
chines; and  they  are  not  in  any  degree  strengthened  by  the  allegations  in  the 
complaint,  made  upon  information  and  belief,  because  the  complaint  is  sworn 
to  by  Carbender  himself.  It  clearly  appears  by  the  papers  that  the  statements 
made  by  and  on  behalf  of  the  defendant  in  regard  to  the  machines  were  ex- 
pressions of  opinion,  and  all  the  circumstances  indicate  that  the  defendant 
and  her  husband  believed  that  such  statements  were  true.     It  would  seem 
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that  the  defendant  and  her  hnsband  had  great  confldence  that  the  machines 
would  come  up  to  their  representations;  and  the  pluintifiF  and  its  officers  evi- 
dently shared  in  that  confldence,  for  it  appears  that,  before  making  the  con- 
tract for  the  100  machines,  they  tooVc  one  of  the  machines  upon  trial;  and  it 
was  not  nntil  after  such  trial  macliine  had  been  in  their  possession  for  a  con- 
siderable period  of  time  that  the  contract  for  tlie  100  machines  was  made. 
Moreover,  the  plaintiff  used  the  macliines  during  a  period  of  between  eight 
and  nine  years,  and  it  was  not  until  the  expiration  of  that  long  period  tliat 
Mr.  Carbender  reluctantly  concluded  that  Arnold  must  have  made  his  repre- 
sentations respecting  the  machines  knowing  them  to  be  false.  As  plaintiff 
had  faith  enough  to  make  the  contract,  after  trying  one  of  the  machines,  to 
pay  $16,000  for  the  same  in  installments,  to  pay  $90,000  royalties  during  a 
long  period  of  years,  the  defendant  and  her  husband  were  justified  in  having 
a  like  faith  in  the  success  of  the  machines ;  and  an  attachment  should  not  now 
be  granted,  upon  the  mere  reluctant  conclusion  of  Mr.  Carbender  that  Arnold 
must  have  known  that  his  representations  were  false,  and  must  have  made 
them  with  intent  to  deceive  the  plaintiff.  The  order  appealed  from  should 
be  afiBrmed,  with  costs.    All  concur. 


In  n  STANriELD's  Estatb. 
(Supreme  Court,  Oeneral  Term,  Ftnt  Department.    Hay  18, 189S.) 

1.  Wnxs— Trusts— Whbn  Income  Bkcoksb  Patablb. 

Wben  a  will  gives  a  sum  of  money,  after  the  payment  of  testator's  debts,  to  the 
exRoutor,  in  tmst  to  invest  the  same  in  a  certain  class  of  securities  and  pay  the  in- 
come over  to  the  beneficiary  for  life,  the  beneficiary  is  entitled  to  the  income  de- 
rived from  the  fund  from  the  date  of  testator's  death,  and  not  merely  from  the  ex- 
Slration  of  one  year  after  the  issuance  of  letters  on  the  estate.    Codhe  v.  Meeker,  88 
'.  Y.  16,  and  Powers  v.  Powers,  (Sup.)  1  N.  Y.  Supp.  686,  followed. 
I.  Baice— RjlTE  of  Interest  to  bb  Allowed. 

Where  a  certain  amount  of  an  estate  consisting  of  personalty  is  directed  by  the 
will  to  be  invested  by  the  ezeoator,  and  the  income  to  be  paid  over  to  beneficiaries 
named,  and  after  the  death  of  the  testator,  and  before  the  fund  is  partioularly  set 
apart  and  invested,  the  estate  does  not  earn  the  full  leg^l  rate  of  interest,  it  is 
within  the  discretion  of  the  surrogate  to  allow  the  benefloiarles  such  rate  of  inter- 
est as  he  may  deem  proper,  having  reference  to  the  total  amount  of  Income  earned 
by  the  estate,  and  the  appraised  valiie  of  the  estate. 

Appeal  from  surrogate's  court,  "Sevr  York  county. 

Petitions  by  Hugh  M.  Stanfleld  and  Henry  K.  Stanfield,  respectively,  as 
beneficiaries  under  the  will  of  Mark  M.  Stanfield,  deceased,  to  compel  the 
payment  of  Interest  alleged  to  be  due  them.  From  a  judgment  directing  the 
payment  of  interest  at  the  rate  of  S  per  cent.,  both  the  petitioners  and  the 
Knickerbocker  Trust  Company,  the  executor,  appeal.     Affirmed. 

Argued  before  Yan  Brunt,  P.  J.,  and  O'Bbien  and  Andbe^vb,  JJ. 

Butler,  StUlman  <£  Hubbard,  {John  Notman,  of  counsel,)  for  gnardian. 
Lowrey,  Stone  &  Auerbaeh,  for  appellant  Knickerbocker  Trust  Co.  William 
A.  Boyd,  for  respondent. 

O'Brien.  J.  The  petition<>rs.  Hugh  M.  Stanfleld  and  Henry  B.  Stanfleld, 
are  adult  sons  of  Mark  M.  Stanfleld,  deceased,  who  died  on  May  28,  1890, 
leaving  a  last  will  and  testament,  in  which  it  was  provided:  "After  the  pay- 
ment of  my  just  debts,  I  give  and  devise  unto  George  Otis  the  income  of 
twenty-tlve  thousand  dollars  for  his  life;  to  my  son  Hugh  M.  Stanfleld,  the 
Income  of  twenty  thousand  dollars  for  his  life;  to  Florestine  Stanfleld,  wife 
of  Henry  R.  Stanfleld,  during  the  life  of  herself  and  child,  the  income  of 
twenty  thousand  dollars;  to  Henry  Stanfleld  the  income  of  ten  thousand  dol- 
lais;  and  to  John  C.  Parcber  the  income  of  ten  thousand  dollars;  and  I  direct 
my  executor,  hereinafter  named,  to  invest  said  sums  in  bond  and  mortgage 
or  government  bonds,  and  pay  the  income  to  the  respeotive  parties  named. " 
V.lSN.Y.s.no.ll — ^58 
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Pending  a  contest  over  the  probate  of  the  will  a  temporary  administrator  was 
appointed,  and  qualitied  July  25.  1890.  On  January  20,  1892,  the  executor 
not  ha* ing  invested  the  principal  sums,  the  income  of  which  was  devised  V» 
the  two  sons,  Hugh  M.  and  Henry  R.,  they  commenced  proceedings  before 
the  surrogate  by  petition  and  notice  of  motion  for  an  order  directing  the  pay- 
ment to  them  of  interest  upon  the  principal  amounts.  The  executor,  in  an- 
swer to  the  petition,  showed  to  the  surrogate  that  the  principal  sums  had  not 
been  invested,  because  the  executor  tiad  never  had  in  its  possession  sufficient 
funds  to  enat)le  it  to  provide  for  the  payment  of  debts,  to  pay  legacies,  and 
to  set  up  the  trusts  provided  by  the  wiU.  The  questions  submitted  to  the 
surrogate  for  decision  were:  (1)  The  devises  being  given  "after  the  payment 
of  my  just  debts,"  did  they  become  eftective.  or  could  interest  accrue  on  them, 
before  the  debts  were  paid?  (2)  From  what  time  should  interest,  if  allowed, 
be  computed?  (3)  At  witat  periods  should  interest  be  paid?  (4)  At  what 
rate  should  interest  be  computed?  The  surrogate  decided  that  interest  should 
be  paid  the  executor  upon  these  bequests  from  the  date  of  the  death  of  MartE 
M.  Stanfleld,  that  such  interest  should  be  computed  at  the  rate  of  3  per  cent, 
per  annum,  and  that  payments  of  interest  should  be  made  aonuaUy.  From 
that  decision  these  appeals  are  taken. 

We  regard  the  law  as  settled  that,  as  to  general  legacies,  they  are  not  pay- 
able until  one  year  after  the  issuance  of  leUers  on  the  estate,  and  that,  as  to 
an  annuity  legacy,  it  begins  to  run  from  the  death  of  the  testator.  The  ques- 
tion here  presented  is,  what  is  the  rule  as  to  the  bequests  of  income?  Are 
we  to  follow  tlie  one  governing  the  payment  of  annuities,  or  of  general  leg- 
acies? In  Cooke  v.  Meeker,  36  N.  Y.  15.  it  is  said:  "The  authorities  wouUl 
seem  abundant,  therefore,  to  sustain  the  doctrine  that  when  a  sum  is  left  in 
trust,  with  the  direction  that  the  interest  and  income  should  be  applied  to  the 
use  of  a  person,  such  person  is  entitled  to  the  interest  thereof  from  the  data 
of  the  testator's  death.  Especially  is  this  so  where,  as  in  the  will  under  con- 
sideration, it  clearly  appears  to  have  been  the  intent  of  tlie  testator  that  the 
legacy  should  be  paid  by  a  transfer  of  bonds  and  mortgages  bearing  interest 
.it  tlie  time  of  his  death."  Appellants  insist  that  this  statement  is  obiter, 
and  in  direct  antagonism  to  the  general  rule  and  weight  of  authority,  holding 
that  interest  upon  legacies  commences  to  run  only  after  the  expiration  of  a 
year  from  ttie  granting  of  letters  testamentary;  that,  as  respects  legacies,  a 
direction  in  a  will  that  it  be  paid  with  interest,  but  specifying  no  time  from 
which  interest  is  to  be  computed,  requires,  in  the  absence  of  any  special  cir- 
cumstance, that  interest  commence  only  after  the  expiration  of  the  year,  ex- 
cept in  certain  cases, — of  a  testator  who  is  a  parent,  or  stands  in  looo  parenti* 
to  the  legatee,  in  which  case,  if  the  legatee  be  not  an  adult,  interest  on  the 
legacy  should  be  allowed  as  a  maintenance  from  the  time  of  the  death  of  the 
testator.  In  this  case,  however,  it  must  be  remembered,  as  already  stated, 
that  the  question  is  not  as  to  when  interest  begins  to  run  upon  a  legacy,  or 
when  an  annuity  is  payable;  the  question  being  from  what  time  interest  upon 
bequests  is  payable.  Although  some  doubt  was  expressed  as  to  the  correct- 
ness of  the  rule  stated  in  Cooke  v.  Meeker,  supra,  in  two  cases  which  arose 
and  were  decided  by  former  surrogates,  (In  re  Lynch'e  Estate,  52  How.  Fr. 
367;  Nahmens  v.  Copely,  2  Dew.  Sur.  253,)  we  no  longer  regard  it,  so  far 
as  this  court  is  concerned,  as  an  open  question.  In  Barrow  v.  Barrow,  (Sup.) 
8  K.  Y.  Supp.  783,  the  cases  are  collated  and  discussed,  and  the  rule  as  laid 
down  in  Cooke  v.  Meeker  followed.  This  doctrine  was  applied  by  Mr.  Jus- 
tice Daniels  in  deciding  Pierce  v.  Chamberlain,  41  How.  Pr.  501;  and  the 
same  learned  judge,  in  his  opinion  in  Powers  v.  Powers,  (Svp.)  1 N.  Y.  Supp. 
636,  which  was  a  decision  of  this  general  term,  held  that  a  beneficiary  under 
a  will  bequeathing  a  fund  to  a  trustee,  in  trust  to  invest  the  same  and  pay 
over  the  income,  is  entitled  to  such  income  from  the  time  of  the  testator's 
^eath.  where  the  trust  has  been  invested  by  the  testator,  and  tuid  yielded  ia- 
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come  from  suob  time:  We  are  nnable  to  see  any  distinction,  in  principle,  be> 
tween  the  case  last  referred  to  and  the  one  at  bar.  It  here  appears  that  the 
income  reoeiTod  within  one  year  and  eight  months  from  the  death  of  the  tes- 
tator was  930,029.95.  which,  according  to  the  valuation  of  the  personal  es- 
tate, which  was  stated  to  be  $817,766.66,  would  make  a  showing  of  interest 
herein  about  6  per  cent.  If,  however,  we  take  the  executor's  figures  of  the 
amount  of  income  received,  and  the  percentage  which  such  income  bears  to 
the  appraised  value  of  the  personalty,  it  is  conceded  to  have  been  3  7-100  per 
cent.  It  was  within  the  discretion,  therefore,  of  the  learned  surrogate,  in 
the  absence  of  facts  showing  that  the  estate  earned  the  full  legal  rate  of  in- 
terest, to  determine  what  amount  should  be  allowed ;  reference  being  had  to 
the  percentage  of  income  of  the  appraised  value  of  the  personalty.  We  do 
not  think  that  the  learned  surrogate  was  bound  to  allow  any  greater  percent- 
age, upon  the  facts  appearing  before  him,  than  the  3  per  cent,  granted.  In 
other  words,  it  was  a  matter  within  the  discretion  of  the  surrogate,  which 
upon  the  facts  we  do  not  find  was  unwisely  exercised.  We  think,  therefore, 
that  the  order  appealed  from  should  be  affirmed;  and,  inasmuch  as  all  parties 
appealed  from  some  part  of  the  order,  it  should  be  without  costs  of  appeal  to 
any  of  the  parties.    All  ooncnr. 


McGrath  v.  Walker. 

(Swprems  Cou/rU  Cteneral  Term,  Second  Department    Vtij  9, 1803.) 

1.  Nboligbmcb — CoNTiirnATiON  or  Nuisabob  bt  Dbmisb — Evidenox. 

Plaintiff  was  injured  by  a  fall  into  an  unprotected  depression  in  a  sidewalk,  foar 
feet  deep,  used  as  a  cellar  entrance.  The  depression  was  there  when  defendant 
bought  tne  premises.  Held,  that  the  depression  was  a  nuisance,  and  defendant'^ 
demise  of  the  premises,  in  that  state,  a  continuation  of  the  nulssnoe,  rendering  bee 
liable  for  plaintiff's  injuries,  sustained  during  the  demise. 

Sk  VlXW  BT  JURT— WaITBR  OF  OWEOTIOIt. 

The  jui7  being  directed  by  the  Judge  to  visit  the  scene  of  the  aooident,  the  fail- 
ure of  either  party  to  object  to  the  (Urection  was  a  consent  thereto,  and  a  waiver 
of  slight  improprieties  in  the  remarks  of  bystanders,  made  during  the  view,  in  the 
hearing  of  tne  jury,  such  as  generally  follow  the  visitation  at  a  body  of  men  In  a 
populous  city  to  any  particular  localil^. 

Appeal  from  circuit  court.  King's  county. 

Action  by  Sarah  McOrath  against  Sarah  F.  Wallter  to  recover  damages  for 
personal  injuries  sustained  by  falling  into  a  sidewalk  cellar  entrance.  The 
jury  were  directed  to  visit  the  scene  of  the  accident,  and  while  there  a  crowd 
gathered,  some  of  whom  made  remarks  in  the  presence  of  the  jury  about  the 
case.  From  a  judgment  for  plalntifiF,  and  from  an  order  denying  a  motion  to 
set  aside  the  verdict,  defendant  appeals.     A£Srmed. 

Argued  l^efore  Babnard,  P.  J.,  and  Dtehan,  J.  . 

Deming  dt  Logan,  {Charles  M,  Demand,  of  counsel,)  for  appellant.  Baekus 
<fi  Manne,  for  respondent. 

Dtkman,  J.  By  her  complaint  in  this  action  the  plaintiff  charges  the  de- 
fendant with  the  ownership  of  the  house  and  premises  designated  as  "Nos.  13 
and  15  Columbia  Street, "  in  thedty  of  Brooklyn,  and  alleges  that  she  wrongfully 
and  unlawfully  constructed  and  maintained  a  dangerous  opening  in  the  high- 
way in  front  of  the  property.  She  then  further  states  that  on  the  21st  day  of 
May,  1889.  while  walking  upon  the  highway  in  front  of  such  premises,  with- 
out knowledge  of  the  excavation,  without  want  of  care,  slie  fell  into  it,  and 
sustained  a  severe  injury  to  her  foot.  The  defendant.  In  her  answer,  admits 
her  ownership  of  the  property,  and  denies  the  other  allegations  in  the  com- 
plaint. Then  for  a  special  defense  the  answer  "farther  alleges  that  the  de- 
fendant, since  the  year  1878.  has  owned  the  premises  mentioned  in  the  com- 
plaint, and  that  at  no  time  was  there  any  dangerous  hole,  opening,  pit.  or  ex- 
cavation maintained  by  her  in  front  of  >aid  premises,  and  along  and  upon  the 
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liighway  in  front  thereof,  nor  was  there  any  arch  in  front  thereof:  but  that 
on  the  contrary  the  only  excavation  in  front  of  said  premises  during  all  of 
such  times  was  an  inclined  depression,  wholly  within  the  stoop  line  of  said 
premises,  gradually  sloping  downward  towards  the  cellar  of  said  building, 
Ihat  such  depression  was  on  said  premises  when  defendant  acquired  the  same, 
jind  was  and  is  an  entrance  for  horses  into  the  basement  of  said  building,  and 
prior  to  defendant's  ownership  of  said  premises  was  used,  in  connection  with 
said  premises,  for  the  purpose  of  a  stable  for  horses;  that  said  depression 
was  and  is  properly  constructed,  and  was  lawfully  maintained  by  defendant, 
and  properly  guarded  in  all  respects,  and  was  in  no  sense  dangerous  or  likely 
to  cause  damage  or  injury;  and  defendant  alleges  that  this  is  the  bole,  open- 
ing, pit,  or  excavation  referred  to  by  the  plaintiff  in  her  complaint;  that  aJ] 
of  the  matters  herein  alleged  existed  on  May  21,  1890;  that  at  such  last-men- 
tioned date  the  said  promises  were  in  possession  of  a  tenant  of  defendant. " 

Many  years  ago,  and  before  1860,  the  building  upon  the  premises  had  been 
used  as  a  livery  stable,  and  a  passageway  had  been  excavated  in  the  sidewalk  to 
lead  to  the  basement  by  a  gradual  descent  at  an  angle  of  about  15  degrees.  It 
was  about  four  feet  in  depth  at  the  floor  of  the  basement,  and  ascended  so  as 
to  strike  the  sidewalk  about  at  the  stoop  line,  and  left  several  feet  between 
the  point  where  it  came  to  the  surface  and  the  curbstone.  It  was  mads 
jtad  used  to  pass  horses  to  and  from  the  basement.  As  the  plaintiff  was  walk- 
ing along  the  sidewalk  in  front  of  these  premises  with  her  two  children,  about 
10^  o'clock  in  the  evening  of  the  21st  day  of  May,  1889.  she  fell  into  that  rnn- 
way  and  sprained  her  ankle;  and  this  action  is  for  the  recovery  of  diimages 
she  has  sustained.  The  runway  was  in  the  sidewalk  when  the  defendant  be- 
came the  owner  of  the  premises,  and  she  has  leased  them  to  a  tenant,  and 
Allowed  the  excavation  to  remain  the  same,  down  to  the  time  of  the  acci- 
dent. The  cause  was  tried  at  the  circuit  before  a  jury,  and  the  plaintiff  ob- 
tained a  verdict  for  the  sum  of  9268.  From  the  judgment  entered  upon  that 
verdict,  and  from  the  order  denying  a  motion  for  a  new  trial  on  the  minutes, 
the  defendant  has  appealed  to  this  court. 

The  defendant  did  not  allege  in  her  answer,  nor  prove  during  the  trial,  per- 
mission from  the  municipal  government  to  construct  the  opening  on  the  side- 
walk; and  although  such  authority  might  be  inferred  from  long  acquiescence 
in  its  continuance  without  objection  from  the  city,  yet  the  duty  of  safe  cover- 
ing and  protection  devolved  upon  some  one,  and  if  that  obligation  remained  un- 
performed the  opening  continued  to  be  a  wrong  and  a  nuisance.  Jennings^. 
Van  Schaiok.  108  N.  Y.  532,  15  N.  E.  Rep.  424.  The  plaintiff  was  lavrfuUy 
upon  the  sidewalk  when  she  received  her  injuries,  and  her  right  to  use  the  same 
was  coextensi  ve  witli  the  boundary  of  the  street.  She  could  walk  by  faith,  in  re- 
liance upon  the  performance  of  the  duty  which  the  law  imposed  upon  the  mu- 
nicipal authorities  and  the  properly  owners  to  maintain  the  streets  and  side- 
walks free  from  pitfalls  and  other  nuisances.  In  all  other  respects  the  verdict  of 
the  jury  exonerates  her  from  the  imputation  of  negligence  contributive  to  the 
injury.  As  we  have  seen  already,  the  defendant  bad  leased  the  premises  to  a 
tenant,  with  the  depression  in  the  sidewalk  the  same  as  when  it  was  origi- 
nally constructed,  without  any  guard  or  protection.  It  remained  the  same 
down  to  the  time  of  the  accident,  and  the  natural  inference  is  that  the  prop- 
«rty  was  rented  for  use  in  that  condition. 

It  becomes  necessary  now  to  inquire  and  determine  whether  the  defendant 
is  responsible  for  the  continuation  of  the  wrong.  According  to  the  cardinal 
rule  relating  to  the  subject,  any  act  of  an  individual  in  a  public  highway  or 
street  which  detracts  from  the  safety  of  travelers  is  a  nuisance,  and  whoever 
makes  or  continues  the  same  is  responsible  for  all  injuries  resulting  from  tha 
unsafety  of  the  way  caused  thereby.  Dygert  v.  Sahenck,  28  Wend.  446;  Coti' 
greve  v.  Smith.  18  N.  Y.  80.  In  point  of  principle  the  maintenance  of  a  nui- 
•ance  is  a  wrong  equal  to  its  creation,  and  it  has  long  been  settled  that  if  the 
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owner  creates  a  nuisance  upon  his  premises,  and  then  demises  them  while  it 
yet  exists,  and  is  in  the  receipt  of  rent  therefrom  at  the  time  of  an  accident, 
be  is  rorponsible  for  the  resulting  damage.  There  is  no  reason  why  tliat  prin- 
ciple should  not  extend  to  this  case.  The  pit  was  in  the  sidewalk  when  the 
defendant  became  the  owner  of  the  property,  iind  it  imperiled  tlie  safety  of 
travelers.  It  was  therefore  a  nuisance,  and  tlie  premises  were  affected  with, 
it  wlien  they  were  rented  by  the  defendant.  It  was  her  duty  tlien  to  abolish 
the  same,  but,  instead  of  doing  so,  she  leased  the  property  in  the  same  danger- 
ous condition.  That  act  amounted  to  maintenance  of  the  nuisance.  Her  fail-^ 
ure  to  abate  the  same  was  non-feasance,  and  non-feasance  was  equivalent  to 
misfeasance.  Continuance  was  equal  to  creation,  and  inaction  was  conlinu- 
ance.  Her  demise  of  the  premises  with  the  ojiening  uncovered,  to  be  used 
by  the  tenant  in  the  same  condition,  constituted  a  perpetuation  of  the  wrong, 
from  which  she  derived  a  pecuniary  t>eneflt.  The  case  of  Walafi  v.  Mead,  8 
Hun,  887,  was  an  action  for  damagns  for  injuries  caused  by  the  sliding  of  a 
quantity  of  snow  from  the  roof  of  a  house  owned  by  the  defendant,  but  in  the 
actual  occupation  of  a  tenant  at  the  time  of  the  accident.  The  action  was 
prosecuted  upon  the  theory  that  the  roof  of  the  building  had  not  been  properly 
constructed  or  guarded  by  the  owner,  and  for  that  reason  the  snow  was  pre- 
cipitated to  the  street  and  upon  the  plaintiff.  That  fact  was  found  in  accord- 
ance with  the  contention  of  the  plaintiff.  At  the  general  term  of  the  supreme 
court,  where  the  case  went  upon  an  appeal  of  the  defendant,  it  was  held  that 
a  roof  so  constructed  in  a  large  city  is  a  nuisance,  because  it  imperils  the 
safety  of  persons  passing  below  in  the  lawful  use  of  the  streets;  also,  "that 
the  landlord  or.ownerwill  remain  liable  after  a  lease,  and  exclusive  possession 
under  it,  taken  by  a  tenant  of  premises  affected  by  a  nuisance  at  the  time  of 
the  demise,  for  an  injury  occasioned  by  it  to  a  third  person,  and  upon  genera) 
principles  he  ought  not  to  be  exonerated  from  tifat  liability,  even  though  the 
tenant's  negligence  combines  with  the  same  wrong  in  producing  such  result. 
The  erection  and  maintenance  of  a  nuisance  is  a  wrong,  and  by  leasing  the 
building  affected  by  it  to  another  person  the  owner  continues  it,  andstiputetes 
for  the  enjoyment  of  a  proflt  from  it  that  has  always  been  held  to  be  suflS- 
cient  to  render  him  accountable  to  innocent  third  persons  for  the  consequences 
of  injuries  received  by  them  from  it. "  It  was  also  said  in  that  case,  as  it  may 
be  said  in  this,  that  "no  agency  of  the  tenant  intervened  to  produce  the  re- 
sult;" but  it  befei  in  both  cases  by  reason  of  the  improper  structure  whicl> 
endangered  the  safety  of  travelers  in  the  public  street.  The  doctrine  en\in- 
ciated  in  the  case  of  Suoordu  v.  Edgar,  59  N.  Y.  28,  is  in  favor  of  tlie  plain- 
tiff here.  In  that  case  the  defendants  were  the  owners  of  the  one  half  of  a 
pier  in  the  city  of  New  York,  which  at  the  time  of  the  accident  was  in  the 
possession  of  their  tenants,  but  it  was  in  a  defective  condition  at  the  time  of 
the  demise;  and  the  owners  were  held  responsible  for  injury  to  one  lawfully 
upon  the  docic,  which  resulted  from  its  unsafety.  The  decisions  in  the  fol- 
lowing cases  are  also  in  favor  of  the  plaintiff,  and  of  the  conclusion  we  have 
reached:  Clancy  v,  Byrne,  56  N.  Y.  129;  Congreve  v.  Morgan,  4  Duer,  43iV 
6  Duer,  495;  Clifford  v.  Dam,  81  N.  Y.  52;  Davenport  v.  Ruckman,  37  N- 
T.  568;  Irvine  v.  Wood,  61  N".  Y.  224;  Anderson  v.  Dickie.  26  How.  105. 
This  is  not  like  the  case  of  Woratnx.  Noble.  41  Hun,  400.  There  the  defend- 
ant became  the  owner  of  the  premises  in  September,  1883,  subject  to  a  lease 
expiring  May  1, 1884,  and  the  tenant  was  in  possession  when  the  plaintiff  was 
injured  at  the  coal  hole,  in  April,  1884.  The  coal  hole  was  in  the  sidewalk 
when  the  defendant  became  the  owner,  and  he  had  no  knowledge  of  its  defect- 
ive condition  previous  to  the  accident.  It  was  there  said  in  the  opinion,  re- 
specting the  nuisance,  tliat  the  defendant  "had  no  agency  in  its  creation,  \va» 
without  knowledge  of  its  existence,  derived  no  benefit  from  lis  continuance, 
and  was  destitute  of  authority  for  its  abatement."  The  case  is  also  easily  dis- 
tinguishable from  the  cases'of  WoJfy.  Kilpatrick,  101  N.  Y.  146,  4  N.  E- 
Bep.  188;  and  Conhocton  Stone  Road  v.  Buffalo,  etc.,  R.  Co.,  51  N.  Y.  682. 
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After  a  careful  examination  of  the  case,  both  upon  principle  and  authority, 
we  reach  a  conclusion  adverse  to  the  appellant;  and  the  judgment  and  order 
denying  the  motion  for  a  new  trial  should  be  affirmed,  with  costs.       , 

There  is  also  an  appeal  from  an  oriler  denying  a  motion  to  set  aside  the  ver- 
dict for  misconduct  of  tlie  jury,  based  upon  the  following  facts:  At  the  close 
«f  the  first  day  of  the  trial  the  jury  was  directed  to  visit  the  premises,  in  the 
following  language:  "The  Court.  I  think  I  will  send  the  jury  down,  and  let 
them  look  at  it.  Gentlemen,  I  will  send  you  down  there  to  look  at  it,  and 
make  up  your  mind  among  yourselves  wttat  the  condition  of  that  path  or  run- 
way was  in  1889,  when  this  accident  took  place.  I  will  not  allow  the  coun« 
sel  to  say  a  word  to  you  while  you  are  there,  but  I  will  send  an  officer  with 
you.  Now,  just  go  there,  and  satisfy  yourselves  whether  ihat  hole  has  been 
filled  up  or  not.  I  think,  if  you  examine  it,  you  can  tell  exactly  what  the  con- 
dition of  that  runway  was  in  1889.'*  At  the  opening  of  the  court  the  next 
morning  the  following  record  was  made:  "ifr.  Baekus,  (counsel  for  the 
plaintiff.)  Does  it  appear  upon  the  record  that  the  jury,  at  this  stage  yester- 
day afternoon,  visited  the  scene  of  the  accident  with  the  consent  of  both  par- 
ties? I  would  like  it  to  appear  upon  the  record  that  the  jury  visited  the  scene 
of  the  accident  in  the  custody  of  an  officer.  Mr.  Demand,  (counsel  for  the  de- 
fendant.) No;  let  the  record  read  that  by  order  of  the  court  the  jury  vis- 
ited the  premises  in  question,  without  objection  from  either  party.  The 
Cottrt,  I  do  not  think  it  very  material.  The  court  has  a  right  to  order  it." 
The  jury  did  visit  the  premises,  and  the  moving  affidavits  tend  to  establish 
abuses,  while  the  answering  affidavits  tend  to  disprove  all  such  allegations. 
We  cannot  convict  the  jury  of  misconduct  upon  the  affidavits  read  on  the  mo- 
tion. Without  doubt,  there  were  remarks  improperly  addressed  to  some  ju- 
rors, or  made  within  their  hearing,  but  we  qannot  say  they  influenced  their 
minds.  Such  abuse  was  inevitable,  and  was  almost  certain  to  follow  the  vis- 
itatiun  of  a  body  of  men  in  a  populous  city  to  any  particular  locality,  and  the  first 
mistake  was  made  when  the  visit  was  directed.  But  neither  of  the  counsel 
made  any  objection  to  such  direction,  and  their  silence  amounted  to  consent. 
It  was  easily  to  be  foreseen  that  improprieties,  even  beyond  detection,  might 
creep  in,  and  that  the  jurors  would  imbibe  some  impression  from  the  evi- 
dence they  took  in  through  their  eyes,  if  not  through  tlieir  ears;  and  all  that 
was  waived  by  failure  to  object.  As  no  misconduct  is  fastened  upon  the 
jury,  we  cannot  interfere;  and  the  order  should  be  affirmed,  with  $10  costs 
and  disbursements. 


Harding  v.  Fueld. 

(Supreme  Court,  General  Term,  First  Department    May  13, 1899.) 

L  Discovert— PRODOonoM  o»  Doodhksts— Principal  aud  Aoent — Copibs  oi  Lost 
Lettbbb. 

In  an  action  by  an  administrator  to  recover  money  claimed  to  be  dae  his  dece- 
dent, where  it  appears  that  the  fund  partly  arose  from  transactions  by  the  deca- 
dent as  agent  of  defendant,  and  defendant  sets  up  a  counterclaim  arising  oat  of 
the  same  transactions,  defendant  is  entitled  to  an  order  directing  plaintiff  to  allow 
him  to  inspect  all  books  and  papers  relating  to  the  agency,  and  in  plaintiff's  po»- 
session. 

&  Samb. 

In  such  case  the  principal  is  entitled  to  the  prodnoUon  of  letters  or  aooonnts  sent 
to  him  by  the  agent,  and  in  the  hands  of  the  agent's  administrator,  since  they  are 
within  the  meaning  of  Code,  §  803,  authorizing  a  court  to  compel  a  party  to  an  ac- 
tion to  produce  and  discover  a  book,  document,  or  other  paper  in  his  possession  or 
under  his  control,  relating  to  the  merits  of  the  action;  or  be  is  entitled  to  the  pro- 
duction of  copies  thereof  in  the  administrator's  possession,  where  the  originals  luive 
been  lost  by  himself  after  being  sent  to  him  by  the  agent. 

Appeal  from  special  term,  New  York  county. 

Action  by  William  A.  Harding,  as  administrator  of  Medad  W.  Stone,  de- 
ceased, originally  brought  against  Philip  J.  Goodhart  &  Co..  to  recover  »  sum 
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realized  bj  defendants  from  a  sale  of  certain  securities  placed  in  their  hands 
by  said  decedent.  By  consent  Walter  H.  Field  was  substituted  as  defendant, 
and  answered.  The  answer  alleged  that  decedent  was  the  agent  of  defend- 
ant for  the  purpose  of  buying  and  selling  securities,  and  that  some  of  the  se- 
curities placed  in  the  bands  of  said  Goodhart  &  Co.  by  decedent  belonged  to 
defendent,  and  were  by  him  delivered  to  decedent,  to  be  managed  by  him  as 
defendant's  agent;  and  that  the  money  realized  by  Goodhart  &  Co.  was  real- 
ized partly  from  the  sale  of  such  securities.  The  answer  also  set  up  a  coun- 
terclaim  arising  out  of  the  transactions  between  defendant  and  the  decedent 
as  principal  and  agent  Defendant  filed  a  petition  for  an  order  to  compel 
plaintiff  to  allow  him  to  inspect  the  books,  accounts,  letter  copy  books,  and 
other  documents  of  the  decedent.  The  order  was  granted,  and  plaintiil  ap- 
peals.    AfSrmed. 

Argued  before  Van  Bbunt,  P.  J.,  and  O'Brien  and  iHaRAHAM,  JJ. 

Kennegon,  Crain  <£  Ailing,  {Thaddau  D.  Kenneson,  of  counsel,)  for  ap- 
pellant.   Hoioard  R.  Bayne,  for  respondent. 

Per  Cttbiam.  ,  The  ooonterclalm  set  ap  in  the  answer  is  based  npon  an  al- 
legation that  the  plaintiff's  intestate  was  the  agent  of  the  defendant  in  the 
transactions  therein  specified,  and  out  of  which  the  money  in  dispute  is 
claimed  to  have  been  roHlized.  Assuming  that  these  relations  existed,  it  is 
well  settled  that  the  agent  should  make  full  disclosure  to  his  principal  of  all 
the  facts  within  his  knowledge,  and  allow  nn  inspection  of  all  books  and  pa- 
pers relating  to  the  agency,  and  upon  a  failure  to  do  so  the  court  would  re- 
quire him  to  make  such  a  discovery.  "The  right  of  a  principal  to  a  discov- 
ery of  the  books  and  vouchers  of  his  agent  seems  to  rest  on  different  and 
stronger  grounds  than  the  right  of  a  party  to  an  inspection  of  the  books  of 
an  adversary.  Martley  v.  Bonnell,  11  Abb.  N.  C.  123."  Copies  of  letters 
or  accounts,  sent  by  an  agent  to  his  principal,  which  are  in  the  hands  of  the 
agent,  are  within  the  provisions  of  section  808  of  the  Code,  which  authorizes 
a  court  to  compel  a  party  to  an  action  to  produce  and  discover  a  book,  docu- 
ment, or  other  paper  in  his  possession  or  under  his  control,  relattfig  to  the 
merits  of  the  action ;  and  whether  the  document  or  other  paper  is  an  original, 
and  of  itself  evidence,  or  a  copy,  and  so  competent  as  secondary  evidence,  is 
not  material.  It  is  in  either  case  a  document  or  other  paper  which  !s  in  his 
possession,  and,  when  the  original  is  proved  to  have  been  lost,  is  competent 
evidence,  and  relates  to  the  merits  of  the  action.  We  think,  under  the  cir- 
cumstances detailed  in  the  pHpers  upon  which  this  motion  was  made,  that 
the  court  was  justified  in  compelling  a  discovery  of  the  papers  specified,  the 
original  letters  sent  by  the  pUintiS's  intestate  to  the  defendant  having  been 
loet  or  destroyed;  and  copies  of  those  letters  in  the  bands  of  the  plaintiff,  as 
the  administrator  of  the  agent,  are  necessary  to  be  offered  as  secondary  evi- 
dence, the  originals  of  which  have  been  lost;  and  the  fact  that  the  defendHnt 
is  unable  to  remember  the  exact  date  or  the  exact  contents  of  letters,  only 
shows  that  the  production  of  the  copies  in  the  hands  of  the  administrator  is 
necessary  to  enable  the  defendant  to  prove  his  defense  or  counterclaim;  and 
the  same  may  be  said  as  to  the  accounts  which  have  been  rendered  by  the 
sgent  to  his  principal.  The  letters  sent  by  the  defendant  to  Stone,  being  the 
original  letters,  are  the  best  and  only  evidence  of  the  contents;  and  the  checks 
and  stubs  thereof,  a  discovery  of  which  is  ordered,  will  be  material  evidence 
upon  the  trial  of  the  issue  to  show  the  actual  transactions  involved.  Under 
all  the  circumstances,  we  think  the  court  below  was  justified  in  ordering  the 
di^oovery,  and  the  order  appealed  from  should  be  afSrmed,  with  costs. 
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Tradeshkn's  Nat.  Bank  or  Grrr  of  New  York  «.  Mamhattah  Lom- 

BEB  Go. 
(Supreme  Court,  Otneral  Term,  Fint  Department.    Hay  18,  18BS.) 

L  CoRPORATioKS— Rksolutions— FLBDsa  o>  Pbopebtt  Br  OrncBRS. 

The  directors  of  a  corporation  passed  a  resolution  depositing  notes  payable  to  the 
corporation  with  tlie  cashier  of  a  banlc,  subject  to  the  Joint  order  of  the  president 
and  secretary  of  the  corporation ;  and  the  cashier  by  his  written  receipt  recog- 
nized the  terms  of  the  resolution.  Held  that,  as  the  president  of  the  oorporstioa 
has  no  power  to  repeal  the  resolutions  of  Its  board  of  directors,  an  order,  subae- 
quently  executed  liy  the  president  alone,  pledging  the  notes  to  the  bank  as  collat- 
eral, could  not  have  such  effect,  and  could  not  give  the  bank  Utla  to  support  an 
action  by  It  against  the  maker. 

S.  Same. 

Nor  is  such  resolution  complied  with  so  as  to  constitute  a  pledge  of  the  notes  t« 
the  bank  by  a  letter  to  the  cashier,  signed  by  both  the  president  and  secretary  of 
Ute  corporation,  notifying  him  that  the  notes  have  been  pledged  to  third  persons 
as  coUateral^nd  declaring,  "this  pledge  is,  however,  subordinate  to  the  rights  of 
the"  bank,  it  appearing  that  such  resolution  in  favor  of  the  bank  related  to  the 
intended  giving  of  an  order  signed  by  the  president  and  secretary,  which  order 
was  never  given ;  and,  further,  that  at  the  time  the  letter  was  written  it  was  well 
understood  that  the  bank  had  no  right  in  the  notes. 

8.   SaMK— RiOHTS  OF  PLECaBE. 

Nor  can  the  fact  that  the  president  requested  the  bank  to  bring  suit  on  the  notoa, 
and  that  he  and  the  general  manager  of  the  corporation  intended  to  give  the  bank 
an  order  signed  by  them,  give  the  bank  any  title  to  the  notes  which  would  snpport 
an  action  thereon  bv  it,  if  such  order  was  not  in  fact  given. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  the  Tradesmen's  National  Bank  of  the  City  of  New  York  against 
the  Manhattan  Lumber  Company  on  certain  notes.  From  a  Judgment  in 
favor  of  plaintiff,  defendant  appeals.     Beversed. 

Argued  before  Van  Brumt,  P.  J.,  and  O'Brien  and  Andrews,  JJ. 

L.  C.  Wcuhner,  for  appellant.  MarsUm  NUe»,  (  W.  W.  NUet,  of  oouusel.) 
for  respondent. 

Yan  Brunt,  P.  J.  This  action  is  brought  upon  various  promissory  notes, 
all  of  which  are  dated  April  4,  1888.  and  made  by  the  appellant,  the  Man- 
hattan Lumber  Company,  to  the  order  of  the  Trimble  Mill  &  Lumber  Com- 
pany, aggregating  the  amount  of  $30,000.  The  defense  raised  the  question 
of  tlie  title  of  the  plaintiff  to  the  notes  in  question.  It  appears  from  the 
findings  contained  in  the  referee's  report  that  the  defendant  made  the  several 
promissory  notes  set  forth  in  the  complaint,  which  were  duly  delivered  to  the 
Trimble  Mill  &  Lumber  Company,  the  payee  therein  named,  for  value,  and 
before  maturity  of  any  of  the  notes ;  and  that  on  the  13th  of  April.  1888,  be- 
fore such  maturity,  the  directors  of  the  Trimble  Mill  &  Lumber  Company, 
the  owner  of  the  notes,  passed  a  resolution  that  the  same  should  be  delivered 
to  O.  F.  Berry  as  custodian,  subject  to  the  joint  order  of  Samuel  O.  Adams, 
Esq.,  president,  and  George  R.  Trimble,  secretary,  of  the  Trimble  Mill  & 
Lumber  Company.  In  pursuance  of  this  resolution  the  notes  were  delivered 
by  the  treasurer  of  the  defendant  to  said  Berry,  who  was  at  that  time  the 
cashier  of  the  plaintiff,  and  had  notice  of  the  passage  of  the  resolution, 
whereupon  said  Berry  gave  to  said  treasurer  a  receipt  in  the  words  and 
Qgui-es  following:  "Received,  April  13tli,  1888.  of  William  N.  Brown,  treas- 
urer of  the  Munhattan  Lumber  Co..  the  following  described  notes  of  said 
company,  each  payable  to  the  order  of  the  Trimble  Mill  &  Lumber  Co.,  and 
dated  April  4th,  1888,  [then  follows  a  description  of  76  notes,  aggregating 
$30,000;]  the  Banie  to  be  held  by  him  subject  to  the  order  of  the  Trimble 
Lumber  Co..  jointly  signed  by  said  Samuel  G.  Adams,  president,  and  George 
R.  Adams,  treasurer."  The  referee  further  finds  that  prior  to  the  time  said 
notes  were  so  deposited  with  said  Berry  the  said  Trimble  Mill  &  Lumber 
Company  had  procured  to  be  discounted  at  the  plaintiff  bank  the  paper  of 
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Bald  company,  amounting  to  three  or  four  thousand  dollars,  which  paper  had 
not  matured  at  the  time  said  notes  were  so  deposited.  This  finding  is  disputed 
by  the  appellant,  but,  in  the  view  we  lake  of  the  questions  which  arise  upon  this 
appeal,  it  is  not  necessary  to  consider  this  point.  The  referee  further  finds 
that  said  notes  were  so  deposited  with  snid  Berry  to  be  held  by  him  in  escrow 
as  c'olhiteral  security  for  the  payment  of  any  indebtedness  of  the  Trimble  Mill 
&  Lumber  Company  to  the  plaintiif,  of  whii-b  deposit  the  plaintiff  had  notice. 
The  evidence  of  such  deposit  as  security  is  tlie  paper  hereinafter  mentioned, 
dated  April  IS,  1888.  Afterwards,  on  the  20th  April.  1888,  Samuel  G. 
Adams  and  George  R.  Trimble,  as  treasurer  of  the  Trimble  Company,  made, 
executed,  and  delivered  to  the  said  Berry  an  instrument  in  writing  in  the 
words  and  figures  following: 

"To  O.  F.  Berry,  Esq. — Dear  Sm:  You  will  please  take  notice  that  the 
notes  deposited  with  you,  made  by  the  Manhattan  Lumber  Co.,  have  been 
pledged  to  Mr.  Sol.  Eohn,  attorney,  &c.,  to  secure  payment  of  the  judgment 
obtained  by  him  against  the  Trimble  Company,  Limited,  in  favor  of  Mr. 
George  N.  Lewis  and  Mrs.  Anne  Trimble.  This  pledge  is,  however,  sub' 
ordinate  to  the  rights  of  the  Tradesmen's  National  Bank. 

"Samuel  6.  Adams, 

"T.  M.  &  L.  Co.,  Limited. 
"Gboboe  R.  Tuimble, 

"Treas.  T.  M.  &  L.  Co..  Limited. 

-Dated  IT.  T.,  April  20th,  1888." 

At  some  time  subsequent  the  said  Samuel  G.  Adams,  under  date  of  April 
13th,  as  president,  executed  and  delivered  to  the  plaintiff  an  instrument  in 
writing  in  the  words  and  figures  following: 

"For  value  received  we  hereby  pledge  the  within  described  notes,  except 
Kos.  1  to  12,  inclusive,  to  secure  any  and  all  indebtedness  of  the  Trimble 
Mill  &  Lumber  Co.  to  the  Tradesmen's  National  Bank. 

"Samuel  G.  Adams,  President. 

"Dated,  April  13th,  1888." 

This  instrument,  Trimble,  the  treasurer,  refused  to  sign.  The  notes  were 
never  indorsed  by  the  Trimble  Company,  the  payee  thereof,  nor  by  any  of 
its  ofiicers;  and  the  referee  found  that  the  said  'Trimble  Mill  &  Lumber  Com- 
pany did  not  give  any  order  jointly  signed  by  Adams,  president,  and  Trimble, 
treasurer,  to  said  Berry  for  any  disposition  of  said  notes.  The.  referee  gave 
judgment  for  the  full  amount  of  the  notes,  and  from  the  judgment  there- 
upon entered  this  appeal  is  taken. 

It  is  urged  by  the  appellant  that  the  plaintiff  has  shown  no  title  whatever 
to  the  notes  in  question.  Tliere  is  no  doubt  but  what  the  valid  transfer  of 
a  chose  in  action  may  be  made  by  parol,  and  the  fact  that  the  notes  were 
never  indorsed  by  the  payee  is  not  necessarily  fatal  to  a  recovery,  provided 
the  plaintiff  is  able  to  show  that  the  same  have  been  otherwise  transferred. 
In  the  case  at  bar  it  is  to  be  observed  that  Berry  was  the  cashier  of  the 
plaintiff,  and  was  fully  awareof  all  the  circumstances  under  which  the  notes 
were  placed  in  bis  hands.  By  a  resolution  of  the  board  of  directors  of  the 
owner  of  the  notes  it  was  resolved  that  the  notes  should  be  delivered  to  Berry 
as  custodian,  subject  to  the  joint  order  of  Samuel  G.  Adams,  president,  and 
George  R.  Trimble,  treasurer,  of  the  owner;  and  Berry  gave  a  receipt  for  the 
notes,  certifying  that  he  held  the  same  subject  to  the  order  of  the  payee, 
jointly  signed  by  Adams  &  Trimble.  But  subsequent  to  the  deposit  of  these 
notes  as  aforesaid  the  president  of  the  payee  assumed  to  pledge  all  of  the 
notes  except  the  first  12  to  the  plaintiff,  to  secure  any  and  all  indebtedness 
of  the  payee  to  the  plaintiff;  and  this  the  referee  holds  to  be  a  valid  pledge  of 
the  notes.  Kt>  joint  order  was  given  by  the  president  and  treasurer,  as  pro- 
vided in  the  resolution  under  which  the  notes  were  placed  in  the  bauds  of 
the  cashier  of  the  plaintiff,  but  simply  upon  the  pledge  of  the  president 
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alone  it  is  claimed  that  tlie  title  to  the  notes  in  question  was  ti^husferred  to 
the  plaintiff.  We  have  yet  to  learn  that  the  president  of  a  corporation  has 
the  power  to  repeal  the  resolutions  of  its  board  of  directors.  Whatever 
might  have  been  his  powers  had  not  the  plaintiff  been  aware  of  the  circum- 
slances  under  which  the  notes  came  into  the  possession  of  its  cashier,  he  be- 
ing aware  of  the  restriction  wlilch  tlie  resolution  of  the  board  of  directors 
bad  placed  upon  the  disposition  of  these  notes,  it  could  acquire  no  title  eithet 
from  the  president  or  the  treasurer  separately,  and  could  acquire  title  only 
by  the  fulfillment  of  the  conditions  which  the  cashier  of  the  plaintiff  bsd 
himself  recognized  in  his  receipt  for  the  notes.  But  it  is  claimed  upon  the 
part  of  the  respondent  that  it  is  quite  immaterial  bow  a  party  holding  a  note  in 
escrow  holds  it  if  the  corporation  or  its  oSicers  have  procured  it  from  him, 
and  delivered  it  to  another,  to  be  held  as  collateral;  and  this  is  especially  so 
when  it  is  a  mere  question  of  whether  the  surrender  by  the  party  holding  in 
escrow  was  to  be  made  upon  a  written  or  verbal  request.  This  proposition 
has  no  application  to  the  facts  in  the  case  at  bar.  The  board  of  directors 
had  disposed  of  the  notes.  The  plaintiff  knew  of  such  disposition  and  of  the 
restrictions  placed  upon  their  negotiation,  and  the  officers  of  the  corporation 
were  bound  by  such  limitations  which  were  placed  upon  such  disposition, 
and,  if  the  oorponttion,  the  payee,  required  that  the  title  should  be  conveyed 
by  a  joint  order  in  writing,  such  requirement  could  be  waived  only  by  the 
same  authority  which  imposed  the  restriction.  Therefore  the  attempted 
pledge  of  the  president  of  this  corporation  was  entirely  without  effect,  and 
void. 

If  it  be  claimed  that  the  letter  to  the  cashier,  of  April  20th,  stating  that 
the  pledge  to  Cohn  was  subordinate  to  the  rights  of  the  plaintiff,  and  signed 
by  the  president  and  treasurer,  was  a  compliance  with  tlie  resolution  of  the 
board  of  directors,  it  is  sufficient  to  say  that  it  is  apparent  that  such  was  not 
the  intention  of  the  parties  signing  the  letter  in  question.  It  was  not 
intended  to  confer  any  rights  whatever  upon  the  plaintiff,  but  simply  to 
notify  the  plaintiff  of  rights  which  had  been  acquired  by  the  alleged  pledgee. 
And  besides  it  appears  that  the  reservation  of  the  rights  of  the  plaintiff  in 
the  paper  above  mentioned  related  to  the  intended  giving  of  an  order  to  be 
signed  by  Adams  &  Trimble,  which  order  never  was  given;  and  at  the  time 
of  the  writing  of  the  instrument  of  April  20th  it  was  wpH  umlerstood  that 
the  plaintiff  had  no  right  in  the  note«i  at  all.  The  terms  of  the  deposit  made 
the  notes  subject  to  the  order  of  the  Trimble  Mill  &  Lumber  Company,  jointly 
signed  by  the  president  and  treasurer.  The  letter  above  mentioned  contains 
no  such  order,  and  therefore  cannot  be  appealed  to  to  establish  a  title. 

But  it  is  said  that  the  president  requested  suit  to  be  brought  upon  them, 
and  the  president  and  general  manager  intended  to  give  the  bank  an  order, 
signed  by  them.  What  they  intended  to  do  is  immaterial,  as  intentions 
never  confer  title.  We  do  not  see  upon  the  conceded  facts  how  the  plaintiff 
shows  any  title  whatever  to  the  notes,  and  the  whole  case  seems  to  have  been 
disposed  of  precisely  as  it  would  have  been  had  there  been  no  resolution  of 
the  board  of  directors  upon  this  subject.  As  already  stated,  the  board  of 
directors  having  acted  upon  this  question,  and  the  plaintiff  having  notice  of 
the  action,  it  was  bound  by  it,  and  could  not  acquire  any  title  except  by 
compliance  with  the  resolution  of  the  board  of  directors.  It  seems  to  us. 
therefore,  that  the  referee  erred  in  holding  that  the  plaintiff  had  title  to 
the  notes;  and  the  judgment  should  therefore  be  reversed,  and  a  d«w  trial 
ordered,  with  costs  to  appellant  to  abide  the  event.     All  concur. 
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Yo^EL  V.  Lehrittbr  et  al. 
iSupreme  Court,  General  Term,  First  Departmettt.    Uay  18, 1893.) 

1.  Wnxi — Vauditt — Eibcution. 

A  person  owning  real  property  In  New  York  executed  a  will  In  a  foreign  conn-* 
try.  Bbe  first  ezeonted  an  instrament,  disponing  of  all  her  property,  which  she 
entitledher  "last  will,"  and  which  she  signed  only  in  the  presence  of  a  notary, 
and  inclosed  in  an  envelope,  which  she  sealed.  By  an  indorsement  on  the  envel 
ope  the  notary  and  two  witnesses,  whom  he  then  called  in,  certified  that  the  en- 
▼elope  contained  the  last  will  of  the  testatrix,  "according  to  her  oral  declaration. ' 
A  separate  instmment  was  then  executed,  r^Mating  the  statement  contained  on 
the  envelope,  and  was  signed  by  the  testatrix  and  the  witnesses,  and  by  the  notary, 
and  was  sealed  with  his  notarial  seal.  All  the  papers  were  deposited  by  the  testa 
trix  with  the  notary.  Held,  that  the  will  was  not  valid  ander  the  laws  of  Nev> 
York,  requiring  a  will  to  be  subscribed  at  the  end  by  the  testator  in  the  presence 
of  two  attesting  witnesses,  or  acknowledged  by  the  testator  to  each  of  the  wit- 
nesses to  have  been  so  snbeeribed,  and  the  witnesses  must  see  the  signature,  and 
must  sign  at  the  end  of  the  will  at  the  testator's  request;  the  testator's  declaration 
that  the  instmment  is  his  will  not  being  sufficient. 

S.  Samb — WSAT  Law  G-ovkrhs. 

The  fact  that  such  will  is  in  acoordanoe  with  the  la ws  of  the  foreign  oonntry  In 
which  it  was  executed  does  not  make  it  valid  to  pass  title  to  land  in  New  York, 
since  the  lex  loci  rel  «i(c8  must  govern  in  determining  its  validity. 

Appeal  from  jodgment  on  report  of  referee. 

Action  by  Maria  Anna  YoKel  against  Maria  Lucia  Leiiritter,  Margaretlia 
Heer.  Sebastian  Heer,  Otto  A.  Vogel,  and  Charles  Lehritter  for  partition. 
An  interlocutory  judgment  was  entered  on  the  report  of  a  referee,  and  de- 
fendant Charles  Lehritter  moves  for  a  new  trial  upon  exceptions.    Atlirmed. 

Argued  before  Yam  Buunt,  P.  J.,  and  O'Bbien  and  Andrews,  JJ. 

Leyo,  Drier  dk  Bauerdorf,  (Robert  E.  Deyo,  of  counsel,)  for  appellant 
'Frederick  W.  HolU,  for  respondent  Maria  Anna  Yogel.  Richard  M.  Bruno, 
for  respondents  Heer.  Emile  SehiUtee,  Jr.,  for  respondents  M.  L.  Leiiritter 
and  O.  A.  Yogel. 

Andrews,  J.  This  action  is  bruuglit  for  the  partition  and  sale  of  certain 
real  property  situated  in  the  city  of  New  York.  The  complaint  alleges  that 
an  apparent  devise  made  by  one  Maria  Anna  Lehritter  is  void,  and  that  said 
Maria  died  intestate  as  to  said  realty,  and  that  it  descended  to  her  heirs  at 
law  and  their  grantees,  the  plaintiff  and  the  defendants.  The  defendants 
respondents  make  substantially  the  same  claim.  The  defendant  appellant, 
Charles  Lehritteri  claims  that  certain  paper  writings  constitute  a  valid  will 
of  the  said  real  property,  and  that  they  contained  a  valid  devise  thereof  to  him. 
and  he  seeks  to  establish  such  paper  writings  as  a  valid  will  of  real  property. 
The  issue  was  referred  to  Hamilton  Udell,  who  reported  in  favor  of  the  plain- 
tiff, and  the  defendants  respondents,  and  against  the  defendant  appellant, 
Charles  Lehritter,  sustaining  the  material  allegations  of  the  complaint,  and 
refusing  to  establish  the  writings  as  a  will  of  real  property.  An  interlocu- 
tory judgment  was  entered  pursuant  to  such  report;  and  this  is  a  motion  for 
a  new  trial  on  the  case  and  exceptions,  and  an  appeal  from  said  interlocatoty 
judgment  taken  by  the  defendant  Charles  Lehritter. 

The  opinion  rendered  by  the  referee  was  as  follows: 

"This  action  is  brought  for  the  partition  of  certai  n  real  estate  known  as  'Nos. 
307  and  309  West  Thirty-Eighth  Street,'  in  the  city  of  New  York,  which  was 
owned  by  Maria  Anna  Lehritter  at  the  time  of  her  death,  on  the  25th  of  Janu- 
ary, 1890.  The  plaintiff  alleges  that  as  to  such  real  estate  the  said  Maria  Anna 
Lehritter  died  intestate,  and  she  claims  title  to  an  undivided  one-third  interest 
therein  as  grantee  of  certain  next  of  kin  and  heirs  at  law  of  the  said  deceased. 
The  defendant  Charles  Lehritter  denies  the  allegation  of  intestacy,  and  claims 
the  entire  premises  under  certain  writing^s  executed  by  the  said  Maria  Anna 
T.«hritter,  at  Wuerzburg,  in  Bavaria,  on  tlie  18tb  of  October,  1882,  which  it 
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is  contended  constitute  A  valid  last  will  and  testament.  The  sufficiency  of 
such  wrltinf^s  as  a  will  of  real  property  situated  within  this  state  is  the  ques- 
tion submitted  for  decision.  Mrs.  Lehritter  was  a  citizen  of  tlie  state  of  New 
York,  but  for  many  years  prior  to  her  death  had  resided  in  Wuerzburg, 
•where  she  dird.  It  is  a  stipulated  fact  that  on  October  13,  1882.  at  her  re- 
quest, one  Ulrich  Hutb,  royal  Bavarian  notary,  'formulated  in  the  German 
language  a  paper  writing,  which,  having  been  read  to  and  understood  by  her, 
she  thereupon  subacrilied  her  signature  thereto,  at  the  end  of  the  said  paper 
writing,  in  the  presence  of  the  said  Huth  only.'  Thereby  site  appointed  the 
plaintiff — then  Maria  Anna  Lebritter — her  'sole  and  universal  heir  and  lega- 
tee;' but  it  was  provided  that  the  said  legatee  should  be  bound  to  pay  cer- 
tain speciOed  legacies,  and  that  the  defendant  Charles  Lehritter  ahoold  re- 
ceive the  two  bouses  and  lots  in  West  Thirty-Eighth  street,  above  referred  to. 
The  writing  concluded  with  these  words:  'This  is  my  free,  well-considered 
last  will,  which  I  have  myself  read  and  signed  In  execution.  Wuerzburg, 
the  thirteenth  day  of  October,  one  thousand  eight  hundred  and  eighty-two. 
Maria  Anna  Lehbitteb.'  Immediately  after  the  said  writing  was  so  snb- 
scribed  by  Mrs.  lehritter,  it  was  placed  by  her  in  an  envelope,  which  was  sealed 
by  her  with  her  private  seal,  which  bor6  the  letters,  '  M.  A.  L.,  New  York.' 
Thereupon  the  said  Huth,  in  her  presence,  wrote  upon  the  outside  of  the  en- 
velope as  follows:  •  Testament  of  Mrs.  Maria  Anna  Lehritter,  widow  of  a 
private  citizen  here.  The  undersigned  royal  notary  hereby  certifies  by  his 
signature,  and  that  of  the  two  witnesses  who  were  called  in,  with  the  addition 
of  his  official  seal,  that  according  to  the  oral  declaration  of  Mrs.  Maria  Anna 
Lehritter,  there  is  contained  in  this  envelope  her  last  will.  Wuerzburg,  the 
13th  of  October,  1882.'  Immediately  thereafter  the  words  so  written  upon 
the  envelope  were  read  aloud  to  the  said  Maria  Anna  Lehritter,  and  to  two, 
competent  witnesses  (Jobann  Georg  Gutbrod  and  Franz  Jaeger)  called  in  by 
the  said  Hutli,  and  in  the  presence  of  said  witnesses  the  said  envelope,  con- 
taining  the  said  paper  writing,  was  handed  to  tiie  said  Huth  by  Mrs.  Lehrit- 
ter, she  at  the  same  time  making  this  declaration :  •  In  the  envelope  which  I 
have  just  handed  you  there  is  contained  my  last  will.  In  case  this  should 
not  be  legal  as  a  last  will  and  testament,  I  wish  to  have  it  carried  into 
effect  as  a  codicil,  gift  eausa  mortis,  or.  in  any  legal  way  possible,  and 
it  is  the  result  of  my  free  will.  At  the  same  time  I  revoke  all  former 
testamentary  documents  and  directions,  especially  the  testament  which 
was  made  before  the  present  notary  on  the  fourteenth  day  of  August,  one 
thousand  eight  hundred  and  seventy-five,  and  declare  the  same  to  be  re- 
voked and  null  and  void.'  And  then,  at  Mrs.  Lehritter's  request,  and  in  her 
presence,  and  in  the  presence  of  each  other,  the  said  Huth,  Gutbrod,  and 
Jaeger  signed  their  names  as  witnesses  on  the  snid  envelope,  at  the  end  of 
the  statement  which  had  been  written  thereon  by  the  said  Huth  after  the 
said  envelope  bad  bean  S!*:iled  as  above  narrated,  the  said  Huth  accom- 
panying liis  signature  willi  his  oflScial  seal.  The  said  envelope  contained 
nothing  but  the  said  paper  writing  formulated  by  Huth,  and  subscribed  by 
Mrs.  Lehritter  as  her  'free,  well-considered  last  will,'  and  bore  no  indorse- 
ment or  inscription  except  the  statement  written  thereon  by  the  said  Huth, 
and  attested  by  the  signatures  of  himself  and  the  two  other  witnesses. 

"The  said  statement  having  been  so  attested,  the  following  took  place,  (I 
quote  the  entire  ninth  section  of  the  stipulation:) 

" '  Immediately  thereafter,  and  in  the  presence  of  all  the  persons  before 
named,  tlie  said  notary  drew  the  following  instrument: 

"  •  To-day,  on  the  thirteenth  day  of  October,  one  thousand  eight  hundred 
and  eighty-two,  tliere  nppeared  before  me,  Ulricli  Huth,  royal  Bavarian  notary, 
witli  an  office  at  Wuerzburg,  in  my  ollice  in  this  place,  Mrs.  Maria  Anna 
Lehritter,  bum  Boetzel,  known  to  me  with  respect  to  her  name,  position,  and 
residence,  and  requested  nie  to  receive  upon  deposit  her  last  will.    After  I 


Digitized  by CaOOQlC 


Sup.  Ct.]  VOOEL   V.  LEHRITTER.  925 

had  then  procured  two  documentary  witnesses  in  the  peraons  of  two  men 
known  to  me  with  respect  to  tlieir  names,  position,  and  residence,  (1)  Jobann 
Outbrod,  grinder;  (2)  Franz  Jaeger,  blacksnitb, — both  of  this  place,  against 
whom  there  were,  according  to  their  own  statements,  no  objections  which 
made  them  incapable  of  twlng  witnesses,  and  bad  also  convinced  myself  by  a 
suitable  conversation  with  Mrs.  Maria  Anna  Lehrilter  of  her  intellectual  ca- 
pacity to  dis[>ose  of  her  property,  Mrs.  Maria  Anna  Lebritter  handed  to  me 
an  envelope  with  the  superscription,  "Testament  of  Mrs.  Maria  Anna  Leli- 
ritter,  widow  of  a  private  citizen  here, "  sealed  once  with  a  private  seal,  which 
bore  the  letters,  "M.  A.  L.,  New  York;"  and  thereupon  declared  orally:  "In 
the  envelope  which  I  have  just  handed  you  there  is  contained  my  last  will. 
In  case  this  should  not  be  legal,  I  wish  to  have  it  carried  into  effect  as  a  codi- 
cil, gift  oauaa  mortis,  or  in  any  legal  way  possible,  and  it  is  the  result  of  my 
free  will.  At  the  same  time  I  revoke  all  former  testamentary  documents  and 
directions,  especially  the  testament  which  was  made  before  the  present  notary 
on  tiie  fourteenth  day  of  Augnst,  one  thousand  eight  hundred  and  seventy- 
five,  and  declare  the  same  to  be  revoked  and  nnll  and  void."  Thereupon  I, 
the  notary,  througii  my  signature  with  the  al>ove,  the  witnesses,  and  with 
the  addition  of  my  oflBcial  sexl  upon  the  envelope,  did  certify  that,  according 
to  the  oral  declaration  of  Maria  Anna  Lebritter,  in  this  envelope  thei-e  is  con- 
tained her  last  will,  and  have  received  it  among  my  ofiBcial  documents.  About 
these  proceedings  i,  the  notary,  have  drawn  this  present  document,  read  it  to 
Mrs.  Maria  Anna  Lebritter,  and  both  the  witnesses,  in  the  uninterrupted 
presence  of  ail  of  whom,  with  me,  the  notary,  all  these  proceedings  had  ttiken 
place,  and  have  signed  it  in  company  with  all. 

"•In  testimony  thereof,  Maria  Amka  Lehbitteb. 

"<  Job.  Geobg  Gctbrod. 

**<  Franz  Jaeger. 

"•[l.  s.]       Huth,  Royal  Notary.' 

"This  instrument  was  written  upon  a  separate  piece  of  paper,  and  was 
never  at  any  time  attached  mechanically  to  the  said  sealed  envelope,  but  the 
said  paper  was  folded  in  the  middle,  and  then,  in  the  presence  of  all  the  par- 
ties named,  the  said  sealed  envelope  was,  by  the  said  Huth,  placed  loosely  be- 
tween the  leaves  of  the  folded  paper,  and  deposited  by  him  •  among  his  official 
documents  in  a  place  in  the  office  of  the  said  notary  kept  for  that  purpose, 
Where  all  the  said  papers  remained  undistuibed  until  after  the  death  of  the 
testatrix.'  After  her  death  the  said  notary  deposited  a  certified  copy  of  the 
said  instrument,  together  with  the  said  sealed  envelope  containing  the  paper 
writing  first  above  mentioned,  with  the  royal  district  court  number  1,  in 
Wuerzburg,  but  the  instrument  itself  he  retained  in  his  own  possession. 

"It  is  admitted  that  the  several  acts  above  recited  as  having  been  performed 
on  the  ^Sth  of  October  were  pursuant  to  and  in  compliance  with  the  provi- 
sions of  Bavarian  law,  and  that  a  valid  will  for  the  passing  of  title  to  real 
.  estate  situated  in  Bavaria  was  thereby  made.  This  fact,  however,  is  not  im- 
portant, except  as  an  explanation  of  the  rather  novel  proceedings  of  the  royal 
notary;  for  it  is  a  settled  rule  that,  .to  make  a  valid  disposition  of  immovable 
property  by  deed  or  by  a  last  will  and  testament,  the  lex  loci  rei  sita  must 
govern,  und  the  instrument  must  be  executed  in  conformity  to  that  law. 
MouZtrie  v.  Hunt,  28  N.  T.  410;  WhiU  v.  Hovoard,  46  N.  T.  169.  The 
formalities  required  in  the  execution  of  a  will  are  prescribed  by  the  statute, 
and  they  must  lie  substantially  complied  with,  or  the  instrument  has  no  va- 
lidity. Lewis  T.  Lewis,  11  N.  Y.  220.  There  must  be  a  subscription  by  the 
testator  at  the  end  of  the  will,  made  in  the  presence  of  two  attesting  witnesses, 
or  acknowledged  by  him  to  each  of  the  witnesses  to  have  been  so  made;  a 
declaration  by  him  at  the  time  of  the  subscription  or  the  acknowledgment 
that  the  instrument  subscribed  by  him  is  his  last  will  and  testament;  and  the 
witnesses  most  sign  as  such  at  the  end  of  the  will  at  his  request.    There  is 
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no  valid  execution  of  a  will  unless  the  witnesses  see  the  signature  of  the  tes- 
tator. Uls  declaration  that  the  instrument  which  he  requests  them  to  attest 
is  his  last  will  is  not  sufficient  if  his  signature  thereto  is  not  exhibited. 
In  re  Maekay,  110  N.  Y.  611.  18  N.  £.  Bep.  433.  Such  a  declaration  is  not 
an  acknowledgment  of  his  subscription,  wittiin  the  meaning  of  the  statute. 
Mitchell  V.  Mitchell,  16  Hun,  97,  affirmed  77  N.  Y.  596.  Subscription  and 
publication  are  distinct  acts.  If  either  is  omitted,  the  omission  is  fatal  to  the 
validity  of  the  instrument.  Lewis  t.  Lewis,  supra;  Baskin  v.  Baskin,  36 
N.  Y.  416.  And  both  the  testator  and  the  witnesses  must  sign  at  the  end  uf 
the  will.  'Wherever  the  will  ends,  there  the  signatures  must  be  foundr  and 
one  place  cannot  be  the  place  for  the  purpose  of  subscribing  hy  the  testator, 
and  another  place  be  the  end  for  the  purpose  of  signing  by  t£e  witnesses.'  In 
re  Hewitt,  91  N.  Y.  261. 

"The  learned  counsel  for  the  defendant  Charles  Lehritter  concedes  the  cor- 
rectness of  these  rules,  and  claims  that  tlie/  were  all  observed,  and  that  all 
the  requirements  of  the  statute  were  complied  with,  on  the  occasion  of  the 
execution  of  the  several  writings  atx)ve  referred  to.  His  contention  is  that 
these  several  writings  having  beeu  executed  at  the  same  time  and  in  further- 
ance of  a  declared  purpose,  and  that  purpose  the  testamentary  disposition  by 
Mrs.  Lehritter  of  all  her  estate,  real  and  personal,  wherever  situated,  must  tw 
taken  and  construed  together,  as  constituting  a  single  instrument;  that  the 
indorsement  on  the  envelope  and  the  final  certificate  of  the  notary  (subscribed 
also  by  Mrs.  Lehritter  and  the  two  witnesses)  are  to  be  regarded  as  continu- 
ations of  the  Incomplete  testamentary  writing  contained  in  the  sealed  en- 
velope; that  the  end  of  tlie  will,  therefore,  is  the  end  of  the  notary's  cerUd- 
cute,  where  the  testatrix  and  the  witnesses  set  their  names  in  U>e  presence  of 
each  other,  the  witnesses  signing  at  Mrs.  Lehritter's  request,  and  after  her 
oral  declaration  to  them,  or  in  their  presence,  that  the  envelope  delivered  by 
her  to  the  notary  contained  her  will;  and  that  the  fact  that  the  said  certificate 
WHS  not  attached  mechanically  to  the  envelope  is  of  no  materiality,  (he  law 
not  requiring  the  several  pieces  of  paper  on  which  a  will  may  be  written  to 
be  so  attached.  The  last  proposition  may  be  accepted  as  true.  In  Ela  v.Sd- 
wards,  16  Gray,  91,  cited  by  the  counsel,  the  court  approved  the  rule  laid 
down  in  Bond  v.  Seawell,  8  Burrows,  1773,  and  followed  in  other  cases, '  where 
all  that  was  required  was  that  all  the  separate  sheets  of  paper  must  be  in  the 
room  and  in  the  presence  of  the  attesting  witnesses.'  It  is  doubtful  whether, 
within  that  rule,  a  paper  inclosed  in  a  sealed  envelope  can  properly  be  said  to 
be  in  the  presence  of  the  witnesses,  although  the  envelope  be  produced  and 
exhibited  to  them.  The  point,  however,  is  not  material;  for  the  controlling 
question  is  whether  the  certiGcate  which  the  notary  prepared  and  sealed,  and 
which  was  subscribed  by  all  the  parties,  and  to  which  Outbrod  and  Jaeger  af- 
fixed their  signatures  at  Mrs.  Lehritter's  request,  is  to  be  accepted  as  a  part 
of  the  will  which  she  executed  that  day,  and  by  which  she  intended  and  at- 
tempted to  dispose  of  her  entire  estate.  A  careful  consideration  of  all  the  . 
facts  has  convinced  me  that  question  should  be  answered  in  the  negative. 

"Three  papers  or  writings  are  mentioned  in  the  stipulation.  The  first  is 
the  instrument  in  which  Mrs.  Lehritter  directed  how  her  est<ite  should  be  dis- 
posed of  and  distributed.  She  entitled  it  her  'last  will."  In  it  she  declared. 
'  This  is  my  free,  well-considered  last  will,  which  'I  have  myself  read  and 
signed  in  execution.'  It  is  the  paper  to  which  her  signature  was  affixed  in 
the  presence  of  the  notary  only,  and  which  she  then  inclosed  in  an  envdope, 
whicli  she  sealed  with  her  private  seal.  When  she  delivered  the  envelope  to 
Ilutb,  in  the  presence  of  the  witnesses,  she  said,  '  In  the  envelope  which  I 
have  just  handed  you  is  contained  my  last  will.'  By  the  indorsement  written 
upon  the  envelope,  the  notary  and  the  two  witnesses  certify  that  it  contained 
the  last  will  of  Mrs.  Lehritter,  'according  to  her  oral  declaration.'  This 
statement  is  repeated  in  the  third  writing, — the  separate  instrument  which 
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was  signed  by  all  the  parties,  and  sealed  by  Hath  with  his  notarial  seal.  As 
I  understand  the  facts,  the  first  paper  writing  was  completed  when  it  was  sub- 
scribed by  Mrs.  Lehritter.  It  whs  not  afterwards  changed  In  either  of  its 
provisions,  nor  was  it  resubscribed  or  re-executed  by  her.  The  two  witnesses 
wi>o  were  called  in  by  Huth  were  not  summoned  to  attest  the  execution  of  a 
will  by  Mrs.  Lehritter,  but  to  attest  the  deposit  of  her  executed  wilt  in  the 
o£Bce  of  the  royal  notary.  This  plainly  appears  from  the  tliird  and  final  writ- 
ing, which  sets  forth  tliat,  on  the  13th  of  October,  Mrs.  Leiirltter  appeared 
before  the  notary  in  his  office  in  Wiierzburg,  and  requested  him  •  to  receive 
upon  deposit  her  last  will.'  It  bad  been  already  drawn  up  and  subscribed, 
and  inclosed  in  a  sealed  envelope,  as  before  stated.  Then  Gutbrod  and  Jaeger 
were  called  in.  the  envelope  was  produced  by  Mrs.  Leliritter,  and  delivered 
unopened  to  the  notary;  the  declaration  was  made  by  her  tliat  the  envelope 
contained  her  will;  the  certificate  written  upon  the  envelope  was  signed  and 
sealed;  and  the  notary  received  the  will  ■  among  his  official  documents.'  The 
final  writing  certifies  to  the  formalities  which  attended  the  identification 
of  the  will,  after  execution,  and  its  deposit  in  a  public  office,  and  to  nothing 
more.  By  no  ingenuity  of  reasoning  can  it  be  converted  into  a  component 
part  of  the  will  of  which  it  speaks.  It  is  an  admitted  fact  that  the  several 
acts  performed  by  the  notary,  as  recited  in  tlie  stipolation,  were  *  in  compli- 
ance with  the  laws  of  Bavaria  in  relation  to  the  execution,  custody,  authenti- 
cation, and  proof  of  wills  and  papers  relating  thereto.'  According  to  those 
laws,  a  will  must  be  inoperative  and  worthless,  unless  identified  and  authen- 
ticated in  a  formal  manner,  and  deposited  in  a  public  office;  but  the  writing 
by  which  It  is  authenticated  is  not  incorporated  into  the  will,  and  made  a  part 
<tf  it,  nor  is  the  execation  and  attestation  of  such  a  writing  the  execution  and 
attestation  of  the  will  itself.  My  conclusion  is  that  Mrs.  Lehritter  left  no- 
will  executed  as  our  statute  demands,  and  that  as  to  the  real  estate  in  ques- 
tion she  died  intestate." 

We  are  of  tbe  opinion  that  the  conclusion  reached  by  the  referee  was  cor- 
rect, and  we  do  not  see  that  anything  can  be  added  to  bis  opinion.  The  facts 
were  not  in  dispute,  and  they  are  fully  and  accurately  set  forth  in  such  opin- 
ion. The  rules  of  law  as  to  the  formalities  to  be  observed  in  tbe  execution  of 
wills  of  real  properly  in  tl)is  state  are  correctly  stated,  with  full  citations  of 
decisions  of  the  court  of  last  resort  supporting  the  same.  Such  rules  of  law 
are  then  applied  to  the  admitted  facts,  and  the  conclusion  is  reached,  fropi 
which  we  can  see  no  escape,  that  the  paper  writings  in  question  do  not  con- 
stitute a  valid  will  of  real  property  situated  in  this  state.  We  are  of  the  opin- 
ion that  the  judgment  should  be  affirmed  upon  the  opinion  of  tbe  referee. 

All  concur. 


Danzioeb  e.  Faleenbero  et  al. 
(Supreme  Court,  Oeneral  Term,  First  Department    Uay  18, 1S93.) 

I  Landlord  ahd  Tenant — Injurt  to  Prkmibhs  bt  Fibe— Liability  fob  Rent. 

A  tenant,  unless  he  quits  and  surrenders  possession  of  the  premises  after  they 
have  become  untenantable  by  reason  of  a  fire,  cannot,  In  an  action  for  rent  due 
after  tbe  fire,  take  advantage  of  Laws  1860,  o.  846, 1 1,  providing  tbatthe  lessees  of 
a  building  which  shall  be  so  injured  bj  the  elements  as  to  be  untenantable  and  un- 
fit for  occupancy  shall  not  be  liable  to  pay  rent  after  such  Injury,  and  may  "there- 
upon" quit  and  surrender  possession. 
■  Sahb. 

In  such  case,  in  the  sbsenoe  of  any  agreement  to  tbe  contrary,  tbe  tenant  will  be 
liable  for  the  full  amount  of  the  rent  reserved,  notwithstanding  tbe  injury  to  the 
premises,  and  without  regard  to  whether  tbey  are  in  a  tenantable  condition  or  not. 
,  8amb— SuaBBMSBB  or  Possession. 

If,  however,  the  tenant  at  any  time  surrenders  the  premises,  and  tbe  sorrender- 
is  acted  apon  by  tbe  parties,  he  Is  not  liable  for  rent  thereafter. 

Appeal  from  special  term.  New  York  county. 
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Action  by  Max  Danzlger  against  Charles  Fallcenberg  and  Jacob  Lederer  for 
rent.  From  a  judgment  entered  on  a  verdict  for  defendants,  and  from  an  or- 
der denying  a  motion  for  a  new  trial,  plaintiff  appeals.    Reversed. 

Argued  before  Van  Brunt.  P.  J.,  and  O'Bribn  and  Andrews,  JJ. 

Louit  Sanders,  tor  appellant.  H.  Joteph,  {Arthur  Furber,  of  counsel,) 
for  respondents. 

O'Brien,  J.  This  action  was  brought  to  recover  the  rent  of  certain  lofts 
in  Howard  street  for  the  months  of  April  and  May,  1890,  payable  in  advance. 
The  plaintiff  alleged  that  the  defendants  entered  into  possession  of  the  prem- 
ises under  a  written  lease  terminating  February  1,  1889;  that  the  lease  was 
renewed  for  one  year  thereafter,  and  that,  on  the  expiration  of  that  lease,  de- 
fendants held  over,  and  continued  in  possession  of  the  premises,  until  subse- 
-quent  to  the  time  that  the  rent  sued  for  liecame  payable;  that,  by  the  terms  of 
the  hiring,  it  was  provided  that  if  the  premises  should  be  partially  damaged 
by  flre,  but  not  rendered  wholly  untenantable,  the  same  should  be  promptly 
rei>aired  by  the  plaintiff,  but  in  case  the  damages  should  be  so  extensive  as  i» 
render  the  premises  untenantable  the  rent  should  be  paid  proportionately  to 
that  time,  and  the  rent  cease  until  the  premises  were  put  in  good  repair.  It 
Appears  that  on  the  18th  of  March,  1890,  a  Qre  occurred,  which  damaged  the 
premises;  but  to  what  extent,  whether  rendering  them  untenantable  or  not, 
"Was  one  of  the  questions  litigated  upon  the  triaL  The  plaintiff  further  al- 
leged that  the  defendants  remained  in  possession  and  occupation  of  the  prem- 
ises after  the  fire;  and  upon  evidence  which,  plaintiff  claims,  sustained  this 
«ontention,  a  liability  of  the  defendants  for  rent  for  the  months  of  April  and 
May  is  sought  to  be  enforced.  The  defendants  deny  thHt  they  held  over,  or 
that  any  rent  is  due,  insisting  that  the  fire  rendered  the  premises  untenanta- 
ble and  unfit  for  occupation,  and  that  they  had  not  been  repaired  up  to  the 
time  of  the  commencement  of  this  action.  In  addition  the  defendants  allege 
a  surrender  and  acceptance  of  the  premises,  and  also  a  forcible  eviction. 

The  first  difficulty  presented  by  this  appeal  arises  out  of  a  variance  between 
the  terms  of  the  lease,  as  stated  in  the  complaint,  and  the  proof  offered  upon  tlie 
trial.  The  terms  of  the  letting  set  forth  in  the  complaint.  In  respect  to  the 
rights  of  the  parties  in  the  event  of  a  flre  causing  damage  to  the  buildings, 
contained  in  prior  leases,  were  not  incorporated  in  the  renewal  of  the  lease, 
which  covered  the  period  from  February,  1890,  to  February,  1891,  during 
"Which  period  the  flre  occurred.  As  no  point,  however,  in  respect  to  such  va- 
riance was  made  upon  the  trial,  the  rights  of  the  parties  should  be  deter- 
mined upon  the  evidence  introduced. 

In  the  absence  of  any  covenant,  a  tenant,  at  common  law,  was  bound  by 
the  stipulated  rent,  though  the  buildings  during  the  term  might  be  destroyed 
by  flre.  To  mitigate  the  rigor  of  this  law,  it  was  provided  by  section  1,  c.  345. 
Laws  1860,  as  follows:  "The  lessees  or  occupants  of  any  building  which  shall, 
without  any  fault  on  their  part,  be  destroyed  or  be  so  injured  by  the  elements, 
or  any  other  cause,  as  to  be  untenantable  and  unfit  for  occupancy,  shall  not 
be  liable  or  bound  to  pay  rent  to  the  lessors  or  owners  tliereuf,  after  such  de- 
struction or  injury,  unless  otherwise  expressly  provided  by  written  agreement 
or  covenant;  and  the  lessees  or  occupants  may  thereupon  quit  and  surrender 
possession  of  the  leasehold  premises,  and  of  the  land  so  leased  or  occupied." 
The  defendants,  as  shown  by  their  answer  and  the  proof  submitted,  did  not 
take  advantage  of  this  statute  by  surrendering  possession  after  the  flre,  nor  is 
there  any  evidence  to  support  their  defense  that  they  were,  after  the  fire,  forci- 
bly evicted  from  the  premises;  and  the  court  very  properly,  therefore,  with- 
.drew  this  question  from  the  consideration  of  the  jury,  which,  bad  it  been  sub- 
mittedafter  plaintiff's  calling  the  attention  of  the  court  to  tbeabsenceof  saoh 
evidence,  would  have  been  a  fatal  error. 

This  leaves  us  to  consider  the  other  defense  relied  upon,  of  a  surrender  of 
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the  premises  after  the  fire  at  the  request  of,  and  in  the  taking  of  possession 
by,  the  plaintiff.  One  of  the  defendants  testified  that  such  a  surrender  was 
the  result  of  a  conversation  had  witli  the  plaintiff  atxxit  four  weeks  after  the 
fire,  whicti  would  make  it  al>out  April  15th;  and  tlie  other  defendant  testified 
that  it  was  about  a  month  after  tlie  flre  when  be  had  a  conversation  with  tlie 
plainlitr,  which  resulted  in  the  surrender  of  the  keys.  It  will  thus  l)e  noticed 
that,  prior  to  the  interviews  with  the  plaintiff,  defendants  did  not  elect,  as 
they  would  have  had  a  riglitto  do  under  the  act,  to  abandon  the  premises,  nur 
had  tliey  surrendered  the  same  to  the  landlord.  The  evidence  is  susceptible 
of  the  view  that  they  thought  their  rights  were  to  be  determined  according  to 
the  covenants  of  the  former  leases,  which  would  have  secured  to  them  an 
abatement  of  rent  until  the  repairs  had  been  made  to  the  buildings.  As 
we  have  seen,  however,  such  covenants  not  being  in  existence,  they  were 
called  upon  either  to  elect  to  terminate  tlie  lease  or  retain  possession,  in  which 
latter  case  they  would  be  liable  for  rent  whether  the  premises  were  in  a  ten- 
aotable  condition  or  not.  This  view  finds  support  in  the  case  of  Smith  v. 
Kerr,  108  N.  Y.  34, 15  N.  E.  Rep.  70,  which  says:  "Upon  the  destruction  by 
flre  of  a  structure  occupied  by  a  tenant,  no  obligation  rests  upon  either  the 
landlord  or  the  tenant  to  rebuild  it,  in  the  absence  of  covenants  in  the  lease  re- 
quiring it  to  be  done.  Doupe  v.  Oenin,  45  N.  Y.  119.  The  tenant  is,  how- 
ever, at  common  law,  liable  to  pay  the  rent  reserved  by  the  lease  so  long  as 
any  part  of  the  demised  premises  remains  in  existence,  capable  of  being  oc- 
cupied or  enjoyed  by  such  tenant.  Under  the  statute,  however,  in  case  of  the 
destruction  of  such  buildings,  the  tenant  is  entitled  to  exercise  an  option  either 
to  declare  the  lease  at  an  end,  and  quit  and  surrender  possession  of  the  prem- 
ises, or  to  continue  in  the  possession  thereof  until  the  expiration  of  his  term, 
paying  the  rent  reserved  by  his  lease.  Chapter  345,  Laws  1860.  The  mere 
fact  of  the  destruction  of  the  buildings  does  not  terminate  the  lease;  and  the 
tenant,  unless  he  exercises  this  option,  and  effects  a  full  and  absolute  surren- 
der of  the  premises,  continues  liable,  under  the  covenants  of  his  lease, for  the 
payment  of  rent"  The  evidence  already  referred  to  shows  that,  a  month 
after  the  fire,  defendants  had  elected  to  retain  their  lease,  and  asked  for  re- 
pairs; refusing  to  pay  the  rent  until  they  were  made.  This,  having  in  view 
thi'ir  relations  to  the  property  under  the  letting,  they  were  not  at  liberty  to  do. 
They  were  bound  to  elect  whether  they  would  avail  themselves  of  the  statute, 
and  surrender  possession,  or  remain ;  and  such  election,  when  made,  was  bind- 
ing on  them.  Having,  therefore,  elected  to  remain,  intending,  no  doubt,  to 
occupy  the  premises  when  repaired,  they  could  not  refuse  to  pay  rent  which 
was  theii  due  and  payable;  and  in  this  connection  the  condition  of  the  build- 
ing was  wholly  immaterial.  In  other  words,  on  the  Ist  day  of  April,  1890, 
the  lent  for  that  month  was  due;  and  at  that  time  the  defendants  were  in  pos- 
session, having  elected  to  remain  pending  arrangements  with  the  landlord  in 
respect  to  repairing  the  premises.  This  being  their  position  and  attitude,  they 
were  liable  for  the  rent  which  became  due  on  April  1st,  and  we  regard  the 
plaintiff's  exception  to  the  refusal  of  the  court  to  direct  a  verdict  for  the  April 
re&t  as  well  taken. 

The  other  question  renuiins,  however, — as  to  the  effect  of  the  surrender  upon 
defendants'  )iat)ility  for  the  May  rent.  The  interviews  between  the  parties, 
wl.ich,  it  is  claimed,  resulted  in  such  surrender,  took  place  in  April,  and  if 
the:i  made  and  acted  upon  by  the  parties  would  be  a  good  defense  to  the  claim 
for  rent  for  any  subsequent  period.  We  think  the  evidence  was  sufficient  to 
justify  the  conclusion  reached  by  the  jury,  that  the  premises  were  then  sur- 
rendered; but,  inasmuch  as  it  is  impossible  to  modify  the  judgment  by  giving 
credit  to  the  plaintiff  for  the  April  rent,  it  will  be  necessary  to  have  a  new 
trial,  and  upon  such  new  trial,  to  avoid  the  confusion  and  doubt  which  arise 
npon  this  record  in  respect  to  the  precise  qnestions  that  the  jury  should  con 
v.lSN.Y.s.no.ll — 59 
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aider,  we  snggest  that  the  questions,  if  more  than  one,  should  be  separatdy 
presented  for  their  consideration.     The  judgment  should  accordingly  be  te- 
yersed,  and  new  trial  ordered,  with  oosta  to  appellant  to  abide  the  erent. 
All  concur. 


Gassidt  v.  Brooelth  Daily  Eaqlb. 
(Supreme  Cowrt,  Cheneral  Term,  Fhvt  Department.    Hay  18,  laos.) 

L  IdBSIr-NsWOPAPBR  PUBUOATION— PKrTILB<»B. 

Defendant,  the  owner  of  a  newspaper  in  whloh  bad  been  pnbliahed  an  artlolo 
about  plaintiff,  purporting  to  be  the  answer  of  one  R.  in  a  controversy  carried  on 
between  him  and  plaintiff  in  the  columns,  of  the  paper,  six  weeks  after  such  publi- 
cation, and  after  tlie  controTersy  had  seemingly  ceased,  published  an  article  stat- 
ing, as  oomiuK  from  R.,  that  R.  did  not  deny  having  described  plaintiff  a*  a  bigger 
rascal  than  another  person  named ;  that  he  did  so  describe  him,  and  stood  by  it,  eta 
Held,  that  the  preTioos  controversy  did  not  extend  to  the  last  publication,  and  ren- 
der it  privileged. 
S.  BAm— Pi.BAi>i»a— BvmEiroB. 

In  an  action  against  the  owner  of  a  newspaper  for  libel  in  publishing  an  artiole 
stating,  as  coming  from  a  person  named,  that  such  person  does  not  deny  that  he  de- 
scribed plaintiff  as  a  bigger  rascal  than  one  II.,  and  that  he  reiterates  the  charge, 
plaintiff  may  introduce  In  evidence  defendant's  prior  publications  as  to  ll.'s  char- 
acter, though  Buoh  other  publications  are  not  pleaded,  since  the  pubiloation  pleaded 
is  libelous  per  se,  and  the  other  publications,  not  being  eztrinsio  facta  neoeasary  to 
prove  it  libelous,  but  merely  evidenoe  to  explain  it«  meaning  and  to  show  defend- 
ant's Icnowledge  of  such  meaning,  need  not  have  t>een  pleaded. 

Appeal  from  circuit  icourt.  New  York  county. 

Action  by  Patrick  S.  Cassidy  against  the  Brooklyn  Daily  Eagle  for  libel. 
From  H  judgraenc  entered  on  a  verdict  for  plaintiff,  and  from  an  order  deny- 
ing a  motion  for  a  new  trial,  defendant  appeals.     Affirmed. 

Argued  before  Van  Bbunt,  P.  J.,  and  O'Bbien  and  Anckbws,  .TJ. 

Bergen  &  Dykman,  for  appellant.  J.  O^ Byrne,  (Edwin  R.  Leavitt  and 
Charles  W.  Brooke,  of  counsel,)  for  respondent. 

O'Brien,  J.  The  complaint  set  forth  three  causes  of  action,  for  three  dis- 
tinct libelous  publications.  The  Brst  appeared  in  defendant's  paper  on  May 
80,  1887;  the  second  on  June  4,  1887;  and  the  third  on  July  16, 1887.  Upon 
the  two  first  causes  of  action  Ibe  defendant  had  a  verdict  in  its  favor,  and 
upon  the  third,  the  plaintiff;  and  it  is  from  the  Judgment  entered  upon  the 
latter  that  the  defendant  takes  this  appeal.  Although  the  prior  publications 
are  not  here  involved,  it  is  proper  to  notice  tliat  they  appear  to  have  grown 
out  of  a  controversy  carried  on  in  the  columns  of  the  defendant's  paper  be- 
tween the  plaintiff  and  one  O'Donovan  Rossa.  The  latter,  haTlng  answered, 
in  the  second  publication  complained  of,  what  he  regarded  to  be  an  attack 
made  upon  him  by  the  plaintiff,  had  seeiningly  closed  the  controversy,  up  to 
which  point  the  defendant's  course  in  publishing  the  articles  has  been  jus- 
tified by  the  verdict  of  the  jury.  But  six  weeks  after  the  controversy  had  so 
ended,  and  without  any  intervening  action  upon  the  part  of  the  plaintiff  to 
incite  Uie  attack,  there  appeai-ed  in  the  defendant's  paper  the  third  publica- 
tion, for  which  a  recovery  in  this  action  was  had.  The  article  was  as  f<d- 
lows: 

"Timely  Talk. 
"O'Donovan  Rossa  not  in  a  Retraattve  Mood. 

"0^ Donovan  Rossa. — I  have  not  denied  that  I  have  described  Patrick  Sars- 
field  Cassidy  as  being  as  big  a  rascal  as  Red  Jim  McDermott.  I  did  say  such 
a  thing,  and  1  stand  by  it.  1  have  reason  to  think  that  this  Cassidy  is  as  big 
a  rascal  as  lied  Jim  McDermott,  and  a  bigger  rascaL  " 

Upon  the  trial,  as  the  result  of  the  controversy  alluded  to,  the  defendant 
claimed  that  this  publication,  in  addition  to  tlie  former  ones,  was  privileged; 
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bat,  npon  evidence  which  justiBed  submission  of  this  question  to  the  Jury, 
the  defendant's  position  was  not  sustained.  There  are  brought  up  for  re- 
view, liowever,  two  questions, — one  in  regard  to  the  refusal  of  the  trial  judge 
to  charge  the  following  proposition:  "That  the  jury  may  consider  the  circum- 
stances which  your  honor  said  they  might  consider  with  reference  to  the  third 
cause  of  action.  If  they  give  sufficient  weight  to  what  had  preceded  in  this 
newspaper  controversy,  that  they  may  award  for  the  third  cause  of  action  six 
cents  damages. "  An  exception  was  taken  to  such  refusal,  and,  upon  the  motion 
for  new  trial,  this  was  referred  to  as  one  of  the  principal  grounds  upon  which 
it  should  have  been  granted.  This  request  is  by  no 'means  clear,  and,  in  the 
absence  of  evidence  from  the  record  as  to  Justiflcation,  privilege,  or  any 
mitigating  circumstances  relating  to  this  third  libel  cliarged  in  the  complaint, 
— which,  if  given  upon  the  trial,  has  not  been  printed, — necessarily  leaves 
what  was  meant  by  the  request  in  doubt,  and  does  not  present  the  question 
in  such  a  form  as  to  be  properly  passed  upon.  We  will  assume,  however, 
(which  is  its  probable  meaning,)  that  it  was  intended  to  ask  of  the  court  tliat 
the  newspaper  controversy  should  be  extended  to  the  third  lil)elous  article, 
published  after  that  controversy  had  ceased.  Had  such  a  deQnite  request 
been  made  the  court  should  have  refused  it.  We  do  not  think  that  such  a 
privilege  could  be  extended  to  the  third  article,  which,  after  the  close  of  the 
controversy,  and  in  the  absence  of  any  explanation  or  extenuation,  seems  to 
have  been  purely  gratuitous. 

The  second  question  raised  npon  this  appeal  Is  iMised  upon  exceptions  taken 
to  the  admissibility  in  evidence  of  certain  publications  of  the  defendant, 
which  were  admitted  for  the  purpose  of  showing  the  kind  of  rascal  McDer- 
mott  was.  It  is  contended  that  such  evidence,  being  offered  to  support  ex- 
trinsic facts,  was  not  admissible,  because  not  pleaded.  We  think,  however, 
that  the  appellant  overlooks,  with  regard  to  when  extrinsic  facts  may  be  ad- 
mitted, the  distinction  between  publications  which  are  libelous  per  se  and 
those  which  become  libelous  only  upon  proof  showing  by  extrinsic  facts  that 
the  publications  are  libelous.  In  other  words,  where  a  publication  is  not  de- 
famatory on  its  face,  and  becomes  so  only  by  reference  to  extrinsic  facts,  the 
existence  of  those  facts  must  be  alleged.  Where,  however,  as  here,  the  arti- 
cle was  libelous  per  se,  no  rule  of  pleading  required  that  evidence  of  the  ex- 
trinsic facts  showing  its  defamatory  character  should  be  pleaded.  This  dis- 
tinction as  to  the  rules  governing  a  pleading  is  based  upon  the  requirement 
that  all  necessary  facts  to  make  out  a  cause  of  action  must  be  stated,  but  this 
does  not  involve  a  requirement  that  a  pleading  which  sets  forth  a  good  cause 
of  action  should  also  contain  the  evidence  required  to  support  it.  The  libel 
complained  of  stated  that  the  respondent  was  not  only  a  i-ascal,  but  **a  big- 
ger rascal"  than  one  Jim  McDermott.  As  stated  by  the  learned  trial  judge, 
the  natural  force  of  the  expression  is  that  McDermott  is  a  rascal,  and  that 
this  man  is  a  greater  rascal  than  that  rascal;  and  the  kind  of  rascal  he  is, 
(bey  have  disclosed  in  the  paper.  If  defendant  had  not  had  knowledge  of 
McDermott's  character. — if  the  evidence  to  establish  the  same  had  not  been 
taken  from  the  defendant's  own  paper, — there  might  be  some  force  in  the 
suggestion  that  a  comparison  between  a  rascal  and  such  a  rascal  as  McDermott 
was  claimed  to  be  could  not  be  shown,  in  the  atmence  of  any  averment  in  the 
complaint,  or  knowledge  of  McDermott's  character  brought  home  to  the  de- 
fendant. Where,  however,  as  here,  the  defendant  had  published  in  its  own 
prior  issues  facts  showing  how  big  a  rascal  McDermott  was,  it  would  seem- 
ingly to  us  l>e  extending  beyonil  what  is  required  by  rules  relating  to  plead- 
ing to  compel  the  setting  forth  of  such  published  particulars.  The  defend- 
ant cannot  claim  to  have  been  either  injured  or  surprised  by  such  evidence; 
for  the  standard  of  comparison  was  its  own,  published  by  itself  prior  to  the 
alleged  libel,  and  the  evidence  shows  that  the  editor  through  whom  the  arti- 
cle complained  of  was  inserted  had  read  in  its  issues  the  record  of  McDermott 
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as  pablished.  Had  the  charge  here  been  that  plaintiff  waa  a  bank  thief  or  a 
sneak  thief,  could  It  be  claimed  that  evidence  to  show  what  was  meant  by 
"bank"  or  "sneak"  must  be  set  forth  in  the  pleadings  to  justify  evidence 
being  given  as  to  tlie  meaning  of  such  words?  We  do  not  think  tliat  the 
rule  applied  to  publications  which  are  not  defamatory  on  their  face,  and  be- 
come so  only  by  reference  to  extrinsic  facts,  which  for  this  reason  must  be 
averred,  can  be  applied  to  evidence  wliich  explains  the  meaning  of  language 
in  a  charge  made,  which  is  libelous  per  ne.  We  are  of  opinion,  therefore, 
that  it  was  not  error  to  admit  in  evidence  defendant's  prior  publications  of 
McDermott's  character,*  for  the  purpose  of  explaining  the  meaning  of  the 
pnblication,  or  tbeknowledge  which  defendant  had  of  such  meaning  at  the  time 
tbe  libel  complained  of  was  published.  We  think,  therefore,  that  the  judg> 
ment  and  order  appealed  from  should  be  affirmed,  with  costs.    All  concur. 


Tomb  v.  Geklaoh. 
(Supreme  Court,  Oeneral  Term,  First  Department    May  18,  1893l) 

1.  NaOOTIiLBLB  Il^BTKUVSNTS— InDOBSEMBNT— C!oXSIDBBATJON. 

One  H.  granted  a  iloense  to  use  a  patent  jointly  to  defendant  and  one  P.,  each  of 
whom  executed  to  blm  hla  note  tor  (3,500.  H.  insisted  that  F.'a  note  should  be 
made  payable  to  defendant's  order,  and  indorsed  by  him,  which  was  done.  De- 
fendant paid  bis  note,  but  P.,  in  renewal  of  his,  gave  two  notes,  one  for  (1,300  and 
one  for  (1,200,  payable  to  defendant's  order,  and  indorsed  by  him.  When  the  (1,300 
note  became  due,  F.  paid  (SOO  on  it,  and  gave  a  renewal  note  for  (1,000,  which  was 
indorsed  by  defendant,  and  assigned  by  H.  to  plaintiff.  Held,  In  an  action  by 
plaintiff  against  defendant  on  the  (1,000  note,  thatthere  was  aaafflcientoonsideni- 
tion  for  defendant's  indorsement. 
S.  Action  os  Note — Bona.  Fids  Holder— Burdbn  of  Pboof. 

In  an  action  against  the  indorser  of  a  note,  where  the  note  Is  prodaoed  by  plain- 
tifE,  the  presumption  is  that  he  took  the  same  for  value  and  before  maturity. 

Appeal  from  circuit  court,  Kew  York  county. 

Action  by  Jacob  Tome  against  Charles  A.  Oerlach  on  a  note.  From  a 
judgment  for  plaintiff,  enteied  on  a  verdict  directed  by  the  court,  and  from 
an  order  denying  a  motion  for  a  new  trial,  defendant  appeals.    Affirmed. 

Argued  before  Van  Bkunt,  P.  J.,  and  Andkews,  J.  * 

Hamilton  R.  Squter,  for  appellant.  P.  M.  Ingleliart,  {Henry  Mcy'or  and 
C.  Godfrey  Patterson,  of  counsel,)  for  respondent. 

Andbews,  J.  The  action  was  brought  to  recover  upon  a  promissory  note 
for  81,000.  The  defendiints  were  originally  Charles  A.  Oerlach  and  Peter 
Herdic,  but  the  defendant  ITerdic  has  died  since  the  commencement  of  the 
action.  The  complaint  alleges  that  the  note  in  suit  was  made  by  one  Phillips 
on  April  22,  1882,  to  the  order  of  the  defendant  Clerlach,  and  was  indorsed  by 
said  Gerlach  to  said  Herdic,  who  indorsed  the  same,  and  delivered  it  to  the 
plaintiff,  before  it  became  due,  and  for  full  value.  The  answer  does  not  deny 
any  of  the  allegations  of  the  complaint,  but  sets  up  that  the  defendant  Gerlach, 
on  or  about  December  20.  1881,  held  certain  property  of  said  Herdic  in  trust 
for  sale;  that  said  Gerlach,  on  or  about  the  same  day,  sold  a  portion  of  said 
property  to  said  Phillips,  and  that  Phillips  gave  his  note  for  $1,250  to  the 
order  of  said  Gerlach  in  part  payment  therefor;  that  said  defendant,  without 
consideration,  indorsed  said  note  merely  to  transfer  title  thereto  to  said 
Herdic;  that  said  Phillips,  at  the  maturity  of  said  note,  and  In  or  al>out  April, 
1882,  paid  a  part  thereof,  and  gave  the  note  in  suit  to  the  order  of  the  defend- 
ant for  the  balance;  that  said  defendant,  without  consideration,  indorsed  the 
said  note  in  suit  only  to  transfer  the  title  to  said  Herdic,  but  without  any  in- 
tention on  the  part  of  either  said  Gerlach  or  said  Herdic  to  incur  a  liability 
on  said  note  as  indorser;  that  said  Herdic  wrongfully  diverted  and  transferred 
said  note  to  the  plaintiff;  that  said  plaintiff  had  notice  of  the  abore  facta,  and 
failed  to  pay  full  value  for  said  note  at  the  time  of  its  transfer  to  liim;  and 
that  the  said  plaintiff  had  received  at  the  time  of  such  transfer  ample  security 
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for  the  money  he  had  advanced  for  said  note,  and  that  he  should  be  compelled 
to  resort  to  such  security,  rather  than  to  the  defendant,  to  enforce  payment. 
Upon  the  trial  the  defendant  Gerhich  claimed  the  alBrmHtive,  and,  this  appli- 
cation having  been  granted,  his  counsel  called  a  number  of  witnesses,  who, 
against  the  objection  of  the  plaintiff,  gavecertain  testimony.  The  plaintiff's 
counsel  then  called  a  single  witness,  who  proved  the  interest  upon  the  note, 
and  tlien,  upon  the  motion  of  such  counsel,  the  court  directed  a  verdict  in 
favor  of  the  plaintiff  for  the  amount  of  the  note  with  interest;  and  from  the 
judgment  entered  upon  such  verdict,  and  from  the  order  denying  a  motion  for 
a  new  trial,  this  appeal  is  taken. 

We  cannot  discover  that  any  grounds  whatever  exist  for  reversing  the 
Judgment  or  order  appealed  from.  No  testimony  was  given  on  behalf  of  tlie 
defendant  which  sustained,  or  tended  in  ahy  degree  to  sustain,  either  of  the 
defenses  set  up  in  the  answer.  On  the  contrary,  the  witnesses  called  in  behalf 
of  the  defendant  completely  disproved  the  first  defense  so  set  up.  The  testimony 
given  by  such  witnesses  was  taken  against  the  plaintiff's  objection,  and 
showed  the  following  facts:  Herdic  was  the  owner  of  letters  patent  for  the 
improvement  of  certain  vehicles  for  personal  transportation,  and  on  September 
14, 1881,  executed  a  license,  which  gave  Gerlach  the  exclusive  right,  within 
the  city  of  Buffalo,  to  run  for  hire  any  and  all  forms  of  vehicles  for  the  trans- 
portation of  persons  within  that  city  tiiat  might  be  constructed  under  and 
in  accordance  with  the  specifications  contained  in  such  letters  patent.  The 
consideration  named  in  such  license  was  $7,500.  On  December  20,  1881, 
Herdic  executed  a  joint  license  to  said  Gerlach,  Phillips,  and  one  Briggs  for 
the  price  of  $7,500,  which  granted  precisely  the  same  rights  to  said  three 
licensees  which  had  been  given  to  Gerlach  by  the  instrument  of  Septeml>er 
14,  1881.  Gerlach,  FliiUips,  and  Briggs  each  gave  notes  to  Herdic  for  $2,500. 
At  the  time  the  notes  were  given  something  was  said  about  each  indorsing 
the  notes  of  the  others,  but  this  was  objected  to,  and  was  not  done.  Herdic 
said  he  had  $7,500  of  Gerlach's  notes,  and  had  used  them  in  the  bank,  and  he 
insisted  that  the  notes  given  by  Phillips  and  Briggs  should  be  made  payable 
to  Gerlach's  order,  and  indorsed  by  him.  and  this  was  done.  Briggs  and 
G«rlach  subsequently  paid  each  his  $2,500.  Phillips  gave  two  notes,  one  for 
$1,:J00  and  one  for  $1,200,  each  being  made  payable  to  Gerlach's  order,  and  in- 
dorsed by  him.  When  the  $1,300  note  given  by  Phillips  came  due  he  paid 
$300  upon  it,  and  then  a  renewal  note  was  given  for  the  bntance  of  $1,000. 
This  renewal  note  was  signed  by  Phillips,  indorsed  by  Gerlach,  delivered  to 
Herdic,  and  by  him  transferred  to  the  plaintiff  before  maturity,  and  is  the 
note  in  suit.  When  Herdic  executed  the  license  to  Gerlach,  Phillips,  and 
Briggs  be  appears  to  have  entirely  ignored  the  previous  license  which  be  had 
given  to  Gerlach  alone;  and,  as  above  stated,  there  is  no  testimony  that  tends 
to  sustain  the  defense  that  Gerlach  transferred  property  belonging  to  Herdic, 
and  indorsed  Phillips'  note  for  the  mere  purpose  of  transferring  the  title  of  it 
to  Herdic.  On  the  contrary,  it  appears  that  the  license  was  given  by  Herdic 
himself,  and  at  the  time  of  granting  such  licenses  he  insisted  that  the  notes 
given  by  Phillips  and  Briggs  should  be  indorsed  by  Gerlach.  Such  notes,  as 
between  Herdic  and  Gerlach,  were  upon  suificient  consideration,  and  Herdic 
himself  could  have  recovered  upon  them  against  Gerlach.  Moreover,  the 
note  in  suit  is  produced  by  the  plaintiff;  and  the  presumption  of  law  is  that 
tlie  plaintiff  took  it  for  value,  and  before  maturity,  and  there  is  no  evidence  to 
the  contrary.  Some  evidence  was  given  by  the  defendant's  attorney  as  to  an 
interview  between  himself  and  the  plaintiff,  in  which  they  had  some  conversa- 
tion about  a  note,  but  that  note  was  not  the  one  in  suit.  The  exceptions  as  to 
the  exclusion  of  evidence  were  not  well  taken,  because  such  evidence  related  to 
personal  transactions  between  tlie  witness  and  Herdic;  and  besides,  the  testi- 
mony, if  admitted,  would  not  have  tended  to  establish  either  of  the  defenses 
set  up  in  the  answer.  The  judgment  and  order  appealed  from  should  be 
a£9rmed,  with  costs. 
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AaATB  V.  House. 
(Supreme  Court,  Oeneral  Term,  Wirtt  Vepartm«nt.    Deoember  81, 1891.) 
Action  by  Ambrose  J.  Agate  against  Caroline  E.  House. 
No  opinion.     Order  resettled  so  far  onlv  to  declare  that  the  oonveyaooe  of 
the  property  to  the  plaintiff  shall  be  subject  to  defendant's  right  to  reimburse- 
ment of  any  sum  owing  to  her,  and  for  the  reimbursement  of  which  the 
premises  were  a  security  in  her  bands. 


Chssebrough,  Bespondent,  «.  Conoveb,  Appellant. 
{.Supreme  Court,  General  Term,  First  Department.    Deoember  81, 189L) 
Action  by  Julius  F.  Chesebrough  against  Daniel  D.  Conover. 
No  opinion.    The  judgment  from  wliich  this  appeal  is  taken  baring  been 
vacated  on  motion,  it  is  not  necessary  to  decide  the  appeal,  there  being  now 
no  judgment  in  evidence.    Appeal  dismissed.    For  former  report,  see  18  N. 
T.  Snpp.  374. 

Beran  o.  Tbadbshan's  Nat.  Bank. 
(SuprenM  Covrt,  Oeneral  Term,  S\rst  Department    UecemTier,  1891.) 
No  opinion.     This  cause  having  been  assigned  to  Lambebt,  J.,  to  write, 
and  he  having  failed  to  do  so,  a  reargoment  ia  ordered.    For  former  report,  see 
10  N.  Y.  Supp.  677. 


Blake  d.  Barnes. 
(Supreme  Court,  Oeneral  Term,  First  Department,    Deoember,  1891.) 
No  opinion.    This  cause  having  been  assigned  to  Lambert,  J.,  to  write, 
and  he  having  failed  to  do  so,  a  reargument  is  ordered.    For  further  reports. 
Bee  12  N.  Y.  Supp.  69.  354;  9  N.  Y.  Supp.  933. 


Gaffe  c.  Ottman. 
(Supreme  Court,  Oeneral  Term,  First  Department    Deoember,  1891.) 
No  opinion.     This  cause  having  been  assigned  to  Lambert,  J.,  to  write, 
and  he  having  failed  to  do  so.  a  reargument  is  ordered. 


Shea  v.  Old  Dominion  S.  D.  Co. 
(Supreme  Court,  Oeneral  Term,  F%rst  DepivrtmenU    Deoember,  1891.) 
No  opinion.    This  cause  having  been  assigned  to  Lambert,  J.,  to  write, 
and  he  having  failed  to  do  so,  a  reargument  is  ordered. 


Wall  v.  Jones. 
(Supreme  Court,  Oeheral  Term,  First  Department    Deoember,  1891.) 
No  opinion.    This  cause  having  been  assigned  to  Lambbrt.  J.,  to  write^ 
«nd  he  having  failed  to  do  so,  a  reargument  is  ordered. 


People  ex  rel.  Putzel,  B^pondent,  o.  Simonson  et  dl..  Appellants. 
(Supreme  Court,  Oeneral  Term,  First  Department.    February  18, 1898.) 

On  reargument  as  to  costs.    Modified.    See  17  N.  Y.  Supp.  595,  tnem.    See, 
•too,  16  N.  Y.  Snpp.  118;  18  N.  Y.  Supp.  37. 

Argued  before  Van  Bktjnt,  P.  J.,  and  Patterson  and  O'Brien,  JJ. 
C?uu.  T.  Haviland,  for  appellants.    Archibald  L.  Sessfont,  for  respondent. 
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Feb  Cubiam.  It  was  the  intention  of  ttie  court  upon  the  previous  re- 
versal to  grant  only  motion  costs,  wtiicb  would  amount  to  $20,  and  disburse- 
ments.   Ordered  accordingly. 

AOATB  V.  HOU8B. 
(Swpreme  Court,  Oenerat  Term,  First  Department,    March  81, 189S.) 
Action  by  Ambrose  J.  Agate  against  Caroline  £.  House. 
Argued  before  Van  Brunt,  P.  J.,  and  O'Brien  and  Inqrahah,  JJ. 
No  opinion.    Application  denied,  with  810  costs. 


Amkbicam  Bamk-Nots  Co.  o.  Manhattan  Bt.  Go. 
(Supreme  Court,  Oeneral  Term,  Mrit  Department.    March  81, 1893.) 
Action  by  the  American  Bank-Note  Company  against  the  Manhattan  Ball* 
■way  Company.  • 
Argued  before  Van  Bbukt,  P.  J.,  and  O'Bbisn  and  Inqrahah,  JJ. 
Ko  opinion.    Motion  dismissed. 


Bbkidenbaoh,  Appellant,  e.  Imfortbrs'  &  Tbaders'  Nax,  Bank,  Bespond- 

ent. 
(iSupre?ii«  Court,  Oeneral  Term,  First  Department    March  81, 1893.) 
Action  by  Rudolph  A.  Breidenbacb  against  the  Importers'  &  Tradera'  K»- 
tional  Bank. 
Argued  before  Yan  Bbunt,  P.  J.,  and  O'Brien  and  Inobaham,  JJ. 
No  opinion.    Motion  granted,  with  910  costs. 


Oamfbbll  PRiKTiNa  Press  &  Manxtf'o  Go.  v.  Sidebothah. 
(Supreme  Court,  Oeneral  Term,  Ftrit  Department    March  81, 1893.) 
Action  by  the  Campbell  Printing  Press  Manufactoring  Company  agalast 
Thomas  B.  Sidebotbam,  Jr. 
Argued  before  Van  Bbunt,  P.  J.,  and  O'Bbien  and  Inorahah,  JJ. 
No  opinion.     Upon  payment  by  appellant  of  910  costs,  motion  denied. 


Cobn  et  al.,  Bespondents,  «.  Metropolitan  El.  Bt.  Co.  et  ai..  Appellants. 
(Supreme  Court,  Oenerai  Term,,  First  Department.    March  81, 1893.) 

Appeal  from  special  term.  New  York  county. 

Action  by  Isaac  K.  Cohn  and  Rebecca  Cohn,  as  executor  and  execntrix  and 
trustees  under  the  will  of  Jacob  Cohn,  deceased,  against  the  Metropolitan  El- 
evated Railway  Company  and  the  Manhattan  Elevated  Railway  Company,  to 
restrain  the  operation  of  the  railway  in  front  of  plaintiffs'  premises,  and  for 
damages.    Judgment  for  plaintiffs.    Defendants  appeal.    AflSrmed. 

Argued  before  Yan  BRxnrr,  P.  J.,  and  Inqbahah.  J. 

Davies.  Short  &  Townsend,  (JtUtetiT.  Davies  And  Joseph  E.  Lord,  of  conn- 
sel,)  for  appellants  Frank  M.  Hardenbrook,  {J.  Archibald  Murray,  of  coun- 
sel.) for  respondents. 

Peb  Cttbiah.  The  questions  presented  on  this  appeal  have  been  decided 
adversely  to  the  defendants  on  the  determination  of  former  appeals.  It  is 
not  necessary,  therefore,  that  there  should  be  any  further  discussion  thereon, 
and  the  judgment  should  be  affirmed,  with  coats. 
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Donovan,  Beapondent,  e.  Clark,  Appellant. 
(Supreme  Court,  General  Term,  Flrtt  Depaitm^it    March  81, 1893.) 
Action  by  Daniel  £.  Donovan  against  Hernan  Clark. 
Argued  before  Yam  Brunt,  F.  J.,  and  O'Bbibn  and  Inobaham,  JJ. 
Ko  opinion.    Judgment  affirmed. 


In  re  Edson's  Will. 
(Supreme  Court,  Oeneral  Term,  First  Department.    Uaroh  81, 1893.) 
Proceeding  for  the  probate  of  the  will  of  Mary  A.  Edson,  deceased.    From 
the  decree  entered,  Marmont  B.  Edson  appeals. 
Argued  before  Van  Bbunt,  F.  J.,  and  O'Bbibm  and  Inoraham,  JJ. 
No  opinion.    Motion  denied. 


FiNELITE  tl.  FiNELITE  et  ol, 

(Supreme  Court,  Oeneral  Term,  First  Department.    Harota  81, 189S.) 
Action  by  Lena  Finelite  against  Alexander  Finelite  and  others. 
Argued  before  Van  Bbunt,  P.  J.,  and  O'Bbien  and  Inobahau,  JJ. 
No  opinion.    Motion  granted,  without  costs.    See  16  N.  Y.  Supp.  287. 

Foebstbb  et  al.  v.  Oallinoeb  et  dl. 
(Supreme  Court,  Oeneral  Tenn,  First  Department    ICaroh  81, 18BS.) 
Action  by  William  Foerster  and  others  against  Joseph  Gallinger  and  an* 
other 
Argued  before  Yan  Bbunt,  P.  J.,  and  O'Bbien  and  Ingbaham,  JJ.     , 
Ko  opinion.    Motion  denied.    See  17  N.  Y.  Supp.  144. 


/n  re  Fbiokb's  Will. 
(Supreme  Court,  Oeneral  Term,  First  Department    Mardi  81,  tBMd 
Proceeding  for  the  probate  of  the  will  of  John  Henry  Frlcke,  deceased. 
Argued  before  Yan  Bbunt,  P.  J.,  and  O'Bbibm  and  Inobahaji,  JJ. 
No  opinion.    Motion  denied. 

Oall,  Appellant,  o.  Oall,  Kespondent. 
(Supreme  Court,  Oeneral  Term,  First  Department    Harch  81,  JSB&.) 
Action  by  Charles  F.  Oall  against  Amelia  Oall,  as  administratrix,  etc., 
and  others. 
Argued  before  Yan  Bbunt,  P.  J.,  and  O'Bbibm  and  Imqbahak,  JJ. 
No  opinion.    Beargument  ordered. 


In  re  Oantebt. 
In  re  Juch's  Estate. 
(Supreme  Court,  Oeneral  Term,  First  DepartmejO.    March  81, 18BS.) 
Argued  before  Yan  Brunt,  P.  J.,  and  0'Bbi£M  and  Imobaham,  JJ. 
No  opinion.    Motion  denied.    See  17  N.  Y.  Supp.  910. 


People  eaa  rel.  Maguibe  o.  Pubrot  et  ai. 
(Supreme  Court  Oeneral  Tenn,  First  Department    March  81, 1893.) 
Action  by  the  people  on  the  relation  of  George  J.  Maguire  against  Heoij 
D.  Fnrroy  and  others. 
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Argued  before  Van  Bbttnt,  F.  J.,  and  O'Bbibn  and  Inghaham,  JJ. 
No  opinion.    Motion  denied  upon  payment  by  relator  of  910  costs,  and 
stipulating  to  argue  at  next  term. 

Martin,  Beflpondent,  o.  Manhattan  Bt.  Co.  «t  al..  Appellants. 
(Supreme  Court,  General  Term,  First  Department    March  81, 1893.) 
Action  by  Benajah  M.  Martin  against  the  Manliattan  Bail  way  C!ompany  and 
another. 
Argaed  before  Van  Brttnt,  F.  J.,  and  O'Bsibn  and  iNaBAHAU,  JJ. 
No  opinion.    Motion  granted. 


In  re  Matob.  Etc.,  of  Citt  of  Nbw  Yobk. 
In  re  Biysbsidb  Fabk. 
{Supreme  Court,  Qeneral  Term,  PHr«t  Department.    March  K.,  1809.) 
Application  by  the  corporation  counsel  on  behalf  of  the  mayor,  eto..  In  tlM 
matter  of  the  Biverside  Furk. 
Argued  before  Van  Bbxjnt,  F.  J.,  and  O'Brien  and  Inobahaji,  JJ. 
No  opinion.    Motion  granted,  with  $10  costs. 


Meixbn  o.  Banning. 

(Supreme  Court,  General  Term,  Flret  Department,    March  81, 1893.) 

Action  by  Sarah  E.  Mellen  against  William  0.  Banning,  as  executor,  etc., 
and  others. 

Argued  hetore  Yan  Brttnt,  P.  J.,  and  O'Bbien  and  Ingbaham,  JJ. 

No  opinion.  It  would  seem  that  the  proper  cause  would  be  to  review  the 
decision  of  the  general  term  by  an  appeal  from  the  judgment  entered  after  a 
trial. 

For  report  of  other  litigation  involving  this  estate,  see  9  N.  Y.  Supp.  929; 
14  N.  Y.  Supp.  665;  16  N.  Y.  Supp.  191,  8«7;  17  N.  Y.  Supp.  866;  18  N.  Y. 
Sopp.  615. 


MoFNBB  e.  Jacobs. 
(Supreme  Court,  Oeneral  Term,  Flret  Department.    March  81, 18B9.) 
Action  by  Julia  M.  C.  Mofner  against  Albertlna  Jacobs. 
Argued  before  Van  Brunt,  F.  J.,  and  O'Bbibn  and  Ingbaham,  JJ. 
No  opinion.     Motion  denied. 


Fbofle  ex  rd.  Lynch  e.  Pcbboy  et  ai, 
(Supreme  Court,  Oeneral  Term,  First  Department.    March  81, 1893.) 
Action  by  the  people  on  the  relation  of  Samuel  F.  Lynch  against  Henry  D. 
Pnrroy  nnd  others. 
Argued  before  Van  Bbunt,  P.  J.,  and  O'Bbibn  and  Ingbaham,  JJ. 
No  opinion.    Motion  denied. 

Pebbt  et  al.,  Bespondents,  v.  Boouhoweb,  Appellant. 
{Swpreme  Court,  Oeneral  Term,  First  Department    March  SI,  1893.) 
Argued  before  Van  Brunt,  P.  J.,  and  O'Brien  and  Ingraham,  JJ. 
No  opinion.     Motion  for  reargiiment  denied,  with  $10  costs.     For  decIsIOB 
on  appeal,  see  17  N.  Y.  Supp.  U90. 
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FiHOUSt  Appellant,  e.  Dbt  Dock,  £.  B.  &  B.  It.  Go.,  Beapondent. 

{Supreme  Court,  Oeneral  Term,  First  Department    March  81, 1883.) 
Action  by  Isaac  Pincus  against  tbe  Dry  Dock,  East  Broadway  &  Batlerj 
Railroad  Co. 
Argued  before  Van  Bbunt,  P.  J.,  and  O'Brien  and  Inobahah,  JJ. 
No  opinion.    Motion  to  dismiss  appeal  granted,  witb  $10  costs. 


BeIOH  «.  GOOHBAN. 
(Supreme  Court,  Oeneral  Term,  Ftrst  Department    Maioh  81,  iSU.) 
Action  by  Lorenz  Beich  against  William  F.  Cocbran. 
Argued  before  Van  Bkunt,  P.  J.,  and  O'Bbibn  and  Inobahah,  JJ. 
No  opinion.    Motion  granted,  with  910  costs. 


Sawteb,  Bespondent,  e.  Bennett,  AppeHant 
(Supreme  Court  Oeneral  Term,  Firtt  Department.    Maroh  81,  18Ml) 
Action  by  Lucius  W.  Sawyer  against  James  Gordon  Bennett. 
Argned  before  Van  Brttnt,  P.  J.,  and  O'Bbien  and  iNaRAHAM,  JJ. 
No  opinion.    Motion  denied,  witb  910  costs.    See  18  N.  Y.  Sapp.  2i. 


SoHLBSiNaEB  et  eU.,  Beapondents,  v.  Chbistian  et  al.,  Appellanta. 
(Supreme  Court,  Oeneral  Term,  First  Department    March  81, 1898.) 
Action  by  Charles  Scbiesinger  and  others  against  William  A.  Christian  and 
others. 
Argued  before  Van  Brunt,  P.  J.,  and  O'Brien  and  Ingbahah,  JJ. 
^0  opinion.    Motion  to  dismiss  appeal  granted,  with  910  costs. 


Stbouse  et  al..  Respondents,  v.  New  Yobk  El.  Bt.  Go.  et  al.,  Appellants. 
(Supreme  Court,  Oeneral  Term,  First  Department    Maieh  81,  1882l) 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Joseph  Strouse  and  another  against  the  New  York  Elevated 
Bailway  Company  and  another.  From  a  judgment  tor  plaintiffs,  defendants 
appeal.    Affirmed. 

Argued  before  Van  Brunt,  P.  J.,  and  O'BsiENand  Inobahah,  JJ. 

Davtes  it  Rapallo,  {Julien  T.  Davies  and  Brainard  Tollea,  of  counsel,) 
for  appellants.  Peekham  <ft  Tyler,  {Charles  A.  B.  Pratt,  Jr.,  of  counsel,) 
for  respondents. 

Per  C!ubiah.  We  think  the  sums  fixed  by  the  referee  as  past  damages 
and  as  the  value  of  the  plaintiff's  easements  are  not  excessive,  and  are  sap- 
ported  by  the  evidence.  The  other  questions  presented  arise  in  consequence 
of  exceptions  to  the  admission  and  exclusion  of  testimony.  We  think  that  all 
at  tbe  questions  have  been  passed  upon  by  prior  adjudications  of  this  court  in 
favor  of  the  respondents,  and  that  no  error  was  committed  by  the  referee  that 
requires  us  to  reverse  the  judgment  The  judgment  should  be  affirmed,  with 
costs.  

Tbipleb  e.  Matob,  Etc.,  of  City  of  New  Yobk. 
(Supreme  Court  Oeneral  Term,  First  Department    March  81, 1893.) 
Action  by  Isabel  S.  Tripler  against  the  mayor,  etc.,  of  the  city  of  New  York. 
Argued  before  Van  Brunt,  P.  J.,  and  O'BuiENand  Inqrahah  JJ. 
No  opinion.     Motion  denied.    See  6  N.  Y.  Supp.  48;  17  N.  Y.  Sapp.  760; 
26  N.  £.  Bep.  721. 
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In  re  Mator,  Etc.,  of  Cttt  of  New  Yore. 
(Supreme  Court,  General  Term,  First  DepartmetU.    April  14, 1893.) 
Applications  by  the  mayor,  etc.,  of  the  city  of  Kew  York  in  respect  to 
lands  between  Thirty-Fourth  and  Thii  ty-Fiftli  streets,  and  between  Thirty- 
Fifth  and  Thirty-Sixth  streets,  respectively. 
Argued  before  Van  Bbcnt,  P.  J.,  and  O'Biuen  and  Andrews,  JJ. 
No  opinion.    Order  affirmed. 


FaoPLs  ex  nil.  Le  Boittiluer,  Appellant,  9.  Oilrot,  Cktmmissioner,  Be- 

spondent. 
(9upfieme  Court,  Oeneral  Term,  SHrst  Department    April  14, 1893.) 
Action  by  the  people  on  the  relation  of  George  Le  Boutillier  against  Thomas 
F.  Gilroy. 
Argued  before  Van  Brunt,  P.  J.,  and  O'Brien  and  Andrews,  JJ. 
John  Delahunty,  for  appellant.     Geo.  L.  Sterling,  for  respondent. 
No  opinion.     Order  modified  as  to  movables  within  street  lines,  and  af- 
Armed  as  to  stoop  and  area. 


ScawERiN,  Appellant,  o.  New  Yore  El.  Bt.  Co.  et  al..  Respondents. 

(Supreme  Cowrt,  Oeneral  Term,  Ptrtt  Department.    April  14, 18981) 
Action  by  Bernard  Schwerin  against  the  New  York  Elevated  Railwa/ 
Company  and  others. 
Argued  before  Van  Brunt,  P.  J.,  and  O'Brien,  J. 
No  opinion.    Order  reversed,  with  $10  costs  and  disbursementa. 


FB0P1.B,  Bespondent,  «.  New  Yore,  N.  H.  &  H.  B.  Co.,  Appellant. 
(Svpreme  Court,  Cteneral  Term,  First  Department.    May  18, 1893.) 

Appeal  from  circuit  court.  New  York  county. 

Action  l>y  the  people  of  the  state  of  New  York  against  the  New  York,  New 
Haven  &  Hartford  Ballroad  Company  to  recover  the  penalty  for  the  violation 
by  defendant  of  the  statutes  regulating  the  heating  of  passenger  cars  of 
steam  railroads.    Judgment  for  plaintiff.    Defendant  appeals.     Affirmed. 

For  former  reports,  see  5  N.  Y.  Supp.  945;  8  N.  Y.  Supp.  672;  and  25  N. 
£.  Bep.  953,  mem. 

Argued  before'VAN  Brunt,  P.  J.,  and  O'Brien  and  Andrews,  JJ. 

Page  &  Taft,  {J.  M.  Bowers,  of  counsel,)  for  appellant.  S.  IF.  Rosendale, 
Atty.  Oen.,  for  the  People. 

Per  Curiam.  It  seems  to  us  that  all  the  questions  which  are  now  raised 
were  properly  before  the  court  upon  the  demurrer  heretofore  interposed,  and 
which  has  been  overruled  by  the  court  of  appeals;  and  therefore  the  judg- 
ment should  be  affirmed,  with  costs. 


Sixth  Aye.  B.  (]o.,  Bespondent,  e.  Mbtrofoutan  Ei..  By.  Oo.  «t  at.,  Ap- 
pellants. 
(Supreme  Court,  Oeneral  Term,  Firtt  Department    U&j  18, 1892.) 
Appeal  from  special  term.  New  York  county. 

Action  by  the  Sixth  Avenue  Railroad  Company  against  the  Metropolitan 
Elevated  Railway  Company  and  the  Manhattan  Railway  Company  to  restrain 
the  maintenance  and  operation  of  defendants'  railroad  on  Sixth  avenue,  New 
York  city,  in  front  of  plaintiff's  property,  and  for  damages. 
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For  former  reports,  see  9  N.  Y.  Sapp.  207;  11  N.  Y.  Sopp.  941,  mem.;  14 
N.  Y.  Supp.  97. 

Argued  before  Yak  Brttmt,  P.  J.,  and  O'Brien  and  Inqrahak,  JJ. 

Davies  <£  Rapallo,  (E.  C,  James,  of  counsel,)  for  appellants.  Burrill,  Za- 
briskU  d-  BurriU,  (J.  E.  Burrill  and  0.  ZabrUfkie,  of  counsel,)  for  respond- 
ent. 

Per  Curiah.  Upon  examining  the  brief  of  the  counsel  for  the  appellants 
in  this  case  we  do  not  And  anj  questions  of  law  raised  which  have  not  been 
previously  considered  and  disposed  of  hy  this  court,  and  therefore  it  is  not  nec- 
essary to  reconsider  them  upon  this  appeal.  Upon  the  questions  of  fact  in- 
volved, it  does  not  appear  that  the  learned  judge  below  lias  committed  any  er- 
rors which  would  justify  this  court  in  reversing  the  judgment.  The  judg* 
ment  should  therefore  be  affirmed,  with  costs. 


Amerioan  National  Bane  of  Providenob  v.  Oraob. 
(Supreme  Court,  G^ieral  Term,  first  Department.    Hay  18, 1893.) 
Action  by  American  National  Bank  of  Providence  against  William  B.  Graoek 
Ko  opinion.     Motion  denied.     See  IS  N.  Y.  Supp.  745. 


In  n  Board  of  Street  Ofenino  A  Ihprovement  of  Gitt  or  Nsw 

York. 

Jn  re  Forest  Ate. 
(Supreme  Court,  Oeneral  Term,  S^rst  Departrrtent    May  18, 1893.) 
Application  of  the  board  of  street  opening  and  improvement  of  the  city  of 
New  York,  on  behalf  of  the  mayor,  aldermen,  and  commonalty,  relatiYe  to  ao- 
quiring  title  to  Forest  avenue. 
No  opinion.    Motion  for  reargument  denied.    See  18  N.  Y.  Supp.  727. 


BuNN,  Respondent,  v.  Lett,  Appellant. 
(Supreme  Court,  Oeneral  Term,  First  Deportment.    May  18, 189S.) 
Action  by  Charles  H.  Bunn  against  Margaret  M.Lett. 
No  opinion.    Motion  denied. 


Lane  et  al.  o.  Moss  et  al. 
(Supreme  Court,  Cteneral  Term,  Flret  Department.    May  18, 188B.) 
Action  by  Florence  M.  Lane  and  others  against  Franklin  Moss  and  others. 
No  opinion.    Motion  denied.    See  18  N.  Y.  Supp.  605. 


Roosevelt  Hospital,  Respondent,  v.  New  York  El.  B.  Go.  et  ol.. 

Appellants. 

(Supreme  Court,  Oeneral  Term,  First  Department    May  IS,  1893.) 

Appeal  from  special  term,  New  York  county. 

Action  by  the  Roosevelt  Huspital  against  the  New  York  Elevated  Railroad 
Company  and  the  Manhattan  Railway  Company  to  enjoin  defendants  from 
maintaining  or  using  an  elevated  railroad  structure  in  front  of  or  adjacent  to 
plaintiff's  premises,  No.  243  Bowery,  in  the  city  of  New  York,  and  to  require 
them  to  remove  the  same,  until  they  shall  have  made  proper  and  adequate  com- 
pensation for  the  propertyand  interests  in  the  street  on  which  plaintiff's  prem- 
ises abut,  and  in  which  defendant's  structure  is  erected,  and  for  the  easements 
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appurtenant  to  said  premises.  From  a  judgment  for  plaintiff,  defendants 
appeal.    AfSrmed. 

Argued  before  "Vak  Brunt,  P.  J.,  and  O'Brien  and  Andrews,  JJ. 

J,  C.  ThomBon,  for  appellants.     &eo.  Zahriakie,  for  respondent. 

Van  Brunt,  P.  J.  Upon  an  examlniition  of  the  questions  raised  upon  this 
appeal,  we  do  not  see  any  that  have  not  been  disposed  of  by  this  court  ad- 
versely to  the  appellants.  The  case  of  Peyton  t.  Halltoay  Co.,  (Sup.)  17  N. 
Y.  Snpp.  244,  relied  upon  by  the  counsel  for  the  appellants,  is  clearly  distin- 
guisliable  from  the  case  at  bar.    The  judgment  should  be  affirmed,  with  costs. 


BoosETXLT  Hospital,  Bespondent,  v.  New  York  El.  B.  Co.  «t  al..  Ap- 
pellants. 
(9uprtme  Court,  OeMral  Term,  First  £>eparement.    May  18, 1898.) 

Appeal  from  special  term.  New  York  county. 

Action  by  the  Roosevelt  Hospital  as  owner  of  eight  lots  of  land  on  the 
west  side  of  Ninth  avenue,  between  Fifty-Eighth  and  Fifty-Ninth  streets, 
in  the  city  of  New  York,  against  the  New  York  Elevated  Bailroad  Company 
and  the  Manhattan  Bailway  Company,  to  enjoi^  defendants  from  maintain- 
ing or  using  an  elevated  railroad  structure  in  iront  of  or  adjacent  to  plain- 
tiff's premises,  and  to  require  them  to  remove  the  same,  until  they  shall 
have  made  proper  and  adequate  compensation  for  the  property  and  interests 
in  the  street  on  which  plaintiff's  premises  abut,  and  in  which  defendant's 
structure  is  erected,  and  for  the  easements  appurtenant  to  said  premises. 
From  a  judgment  for  plaintiff,  defendants  appeal.     AfQrmed. 

Argued  before  Van  Brunt,  P.  J.,  and  O'Brien  and  Ingrahah,  JJ. 

Edward  O.  James,  for  appellants.    J,  E.  Burrill,  for  respondent. 

Per  Curiam.  All  of  the  questions  which  are  presented  upon  this  appeal 
have  been  disposed  of  in  cases  previously  argued  and  determined  in  this  court, 
and  therefore  it  is  unnecessary  that  there  should  be  any  further  discussion 
thereof.    The  judgment  should  be  atfirmed,  with  costs. 


Board  of  Health  c.  Valentine. 
ISiwartme  Oawrt,  Qeneral  Term,  Second  Department,    December,  1891.) 
Action  by  the  board  of  health  of  the  village  of  New  Bochelle  against  En- 
genia  Valentine. 
Argued  before  Barnard,  P.  J.,  and  Dteman  and  Pratt,  JJ. 
No  opinion.    Motion  denied.    See  11  N.  Y.  Supp.  112;  14  N.  Y.  Snpp.  941. 


MoBride  «.  Oranoe  GoTnnr  B.  Co. 
(Supreme  Cowt,  Qeneral  Term,  Second  Department    December,  189L) 
Action  by  John  MoBrlde  against  the  Orange  County  Railroad  Company. 
Argued  before  Dtkuan  and  Pratt,  JJ. 
No  opinion.    Motion  denied.    See  15  N.  Y.  Supp.  505. 


ElQHMB  V.  TOWNSEND. 

(Supreme  Cottrt,  General  Term,  Second  Department.    December,  18BL) 
Action  by  Edgar  Eighme  against  Jacob  Townsend. 
Argued  before  Barnard,  P.  J.,  and  Dtkhan  and  Pbatt,  JJ. 
No  opinion.    Motion  for  leave  to  appeal  to  court  of  appeals  granted.    Sea 
15  N.  Y.  Snpp.  464. 
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Haskins  c.  Stewabt  et  at. 
(Supreme  Court,  Oeneral  Term,  Second  Department.    December,  18M.) 
Action  bj  Mary  Haskins  as  administratrix  of  her  hnsband,  Beuben  Hasklns* 
deceased,  against  James  Stewart  and  Qeorge  Stewart. 
Argued  before  Barnahd,  P.  J.,  and  Pbatt,  J. 

No  opinion.  Judgment  affirmed,  with  costs,  on  opinion  by  Babmard,  P. 
J.,  on  former  appeal.  10  N.  Y.  Supp.  883.  See.  also,  11  N.  Y.  Supp.  9^ 
fMtn* 


MOLix}T  et  a{.  0.  BoABO  of  Heai.th. 
(Supreme  Court,  Qeneral  Term,  Second  Department.    December,  1891.) 
Action  by  William  Y.  Molloy  and  Fmnk  W.  Molloy  against  tbe  board  of 
health  of  the  town  of  Mamaroneck. 
Argued  before  Barnabo,  F.  J.,  and  Pbatt,  J. 
No  opinion.    Motion  denied.    See  15  N.  Y.  Supp.  487. 


Saukdebs  e.  New  York  Cent.  &  H.  B.  B.  Go. 
(Supreme  Court,  General  Term,  Second  Department.    Deoember,  18BL) 
Action  by  Alexander  Saunders  against  tbe  New  York  Central  4s  Hndaoa 
Biver  Bailroad  CJompany. 
Argued  before  Babnakd.  F.  J.,  and  Pratt,  J. 

No  opinion.    Judgment  afiSrmed.  with  cosbs.  on  opinion  in  ItaUroad  O*. 
T.  Aldridge,  (Sup.)  16  N.  Y.  Supp.  674. 


Fblteb  v.  Walsh. 
(Supreme  Court,  Oeneral  Tern,  Second  Department.    Febmaiy  8, 1891.) 
Action  by  John  W.  Felter  against  John  £.  Walsh. 
Argued  before  Babnabd,  F.  J.,  and  Dtiqlan  and  Pratt,  JJ. 
No  opinion.    Judgment  affirmed,  with  costs,  for  non-submission  of  papen 
according  to  stipulation. 


Bleaklet  v.  Sxtluyxs  et  at, 
(Supreme  Court,  Oeneral  Term,  Second  Depairtment    Kmy  9,  tSSt.) 
Motion  by  defendant  Sullivan  for  reargument,  or  for  leave  to  appeal  to 
the  court  of  appeals.    Motion  denied.    For  decision  on  appeal  by  defend- 
ants, see  16  N.  Y.  Supp.  685. 

Argued  before  Barmabd,  P.  J.,  and  Dtkham  and  Pbatt,  JJ. 
Cyrus  Wm.  Horton,  {Calvin  Frost  and  Franklin  Couch,  of  counsel,)  for 
appellant  Sullivan.    David  W,  Travis,  for  respondent. 

Pbatt,  J.  The  moving  affidavits  do  not  point  out  any  statute  or  control- 
ling dpcision  that  has  been  overlooked.  We  are  still  of  the  opinion  that  the 
judgment  was  properly  affirmed.  Motion  for  reargument  denied.  Motion 
to  be  allowed  to  appeal  to  the  court  of  appeals  denied.     No  costs  of  motion. 


SmoNSON,  Respondent,  o.  New  York  City  Ins.  Co.,  Appellant. 
(Supreme  Court,  Oeneral  Term,  Second  Deportment.    Hay  9, 1899.) 
Appeal  from  drcait  court,  Bichmond  county. 

Action  by  Stephen  D.  Simonson,  as  executor  of  John  W.  Simonson,  against 
tbe  New  York  City  Insurance  Company,  for  salary  of  plaintiff's  testator  as 
president  of  defendant. 
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Argued  before  IhrsMxir  and  Pratt,  JJ. 

MUler,  Ptdkham  &  Dixon,  (  Wlieeler  H.  Peokham,  of  counael.)  for  appel- 
lant. Stephen  D.  Stephens,  (Sidney  P.  RatDson,  of  counsel,)  for  respond- 
ent. 

Pratt,  J.  Ttie  only  qnestion  litigated  upon  the  trial  was  whether  the 
late  Mr.  Simonson  had  estopped  himself  from  charging  against  deffflidants 
the  salary  annexed  to  his  office.  Ibe  grounds  on  which  defendant  claimed 
that  he  was  thus  estopped  were  tliat  he  was  alleged  to  have  stated  to  some  of 
the  directors  of  defendant  tliat  he  was  working  without  salary.  Whether 
sach  a  statement  would,  of  itself,  cut  off  a  recovery,  might  bear  a  good  deal 
of  discussion.  Smith  y.  Railroad  Co..  102  N.  Y.  190,  6  N.  £.  Rep.  397. 
But  the  circuit  judge  charged  the  jury  that  if  deceased  stated  that  be  served 
without  salary,  and  defendants  accepted  it,  he  was  bound  by  it,  and  plaintiff 
could  not  recover.  The  verdict,  therefore,  establishes  that  Mr.  Simonson  did 
not  waive  his  right  to  receive  his  salary.  There  is  no  other  qnestion  lu  the 
case,  aod  the  judgment  must  be  afSrmed,  with  ooats. 


Grifpim  9,  Todd. 

{Supreme  Court,  General  Term,  Second  Departmmt    December  14,  ISn.) 

Action  by  Henry  C.  GriEBn  against  John  A.  Todd. 
No  opinion.    Motion  denied,  with  910  costs. 
For  deciiiion  on  appeal,  see  14  ^.  Y.  Supp.  351. 


Weiu.  et  at.  v.  Malonb  et  al, 
(Sttpreme  Court,  Oeneml  Term,  SeooTul  Department.    December  14, 18M.) 
Motion  by  defendants  (respondents)  for  reargament.     Denied. 
For  decision  on  appeal,  see  15  K.  Y.  Supp.  492. 
James  O.  Chureh,  for  the  inotion.     Frederic  8.  Bamum,  opposed. 

Dtkman,  J.  This  is  a  motion  for  a  reargument  in  this  conrt,  bnt  there 
is  no  reason  why  the  motion  should  be  granted.  There  was  no  oversight  in 
making  the  decision,  and  the  motion  should  be  denied,  with  $10  costs  and 
dtoborsementB.    • 

Pratt.  J.  Upon  the  case  made  by  the  affidavits  of  both  parties,  taken  to- 
gether, the  attachment  was  properly  dissolved.  We  do  not  think  it  clearly 
appears  that  any  property  baa  been  fraudulently  disposed  of.  Order  affirmed, 
with  costs. 


Leedinos,  Appellant,  v.  Wilset,  Bespondent. 
{Supreme  Cmtrt,  General  Term,  Third  Department.    December  5, 1891.) 
Action  by  John  Leedings  against  Daniel  Wilsey. 
Argned  before  Barnard,  P.  J.,  and  Dtkmak  and  Pratt,  JJ. 
No  opinion.    Judgment  of  county  court  affirmed,  with  costs. 


BiROE,  Bespondent,  o.  Berun  Iron  Biudge  Co.,  Appellant. 

(SupreiTie  Court,  Oenernl  Term,  Third  Department.  March  16,  ISM.) 
Action  by  James  C.  Birge  against  the  Berlin  Iron  Bridge  Compaoy. 
Argued  before  Maybam,  P.  J.,  and  Putnam  and  IIerrick,  JJ. 
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VTo  opinion.  Motion  for  reargument  of  appeal  denied.  For  decision  on 
appeal,  see  16  N.  J.  Supp.  596.  See,  also,  15  N.  Y.  Supp.  969;  17  N.  Y. 
Supp.  684, 946. 


BiBOB,  Bespondent,  e.  Berlin  Iron  Bridqe  Go.  et  al..  Appellants. 

(Supreme  Cowrt,  Oeneral  Term,  Third  Department.    Mwrch  IS,  1898.) 
Action  by  James  0.  Blrge  against  the  Berlin  Iron  Bridge  Company  and 
otiiers. 
Argued  before  Mathah,  P.  J.,  and  Herriok,  J. 

No  opinion.  Motion  to  change  the  order  entered  upon  previous  decision 
of  general  term  granted.  See  16  N.  Y.  ISupp.  596.  See,  also,  15  N.  Y.  Supp. 
969;  17  N.  Y.  Supp.  684,  946. 


Bradt,  Respondent,  c.  Soott  »t  al..  Appellants. 
(Supreme  Court,  Oeneral  Term,  Third  Department.    March  IB,  1898.) 
Action  by  Fred  A.  Bradt  against  James  T.  Scott  and  others. 
Argued  before  Matham,  P.  J.,  and  Putnam  and  Herrick,  JJ. 
No  opinion.    Order  opening  default  on  payment  of  costs.    See  18  N.  Y. 
Supp.  507. 

Obaninbi  e.  Jaokson. 
(Supreme  Court,  Oeneral  Term,  TMrd  Department.    March  18, 1809.) 
Action  by  Tiburga  Ceaninei  against  Sarah  J.  Jackson. 
Argued  before  Mayh'au,  P.  J.,  and  Putnam  and  Herriok,  JJ. 
No  opinion.    Motion  to  strike  appeal  from  calendar  denied,  with  $10  oosts. 


In  re  County  Treasurer. 
(Supreme  Court,  Oeneral  Term,  Third  Departmeiit    March  16, 1803.) 
Proceeding  for  the  appointment  of  a  referee  to  examine  accounts  of  the 
county  treasurer. 
Argued  before  Matham,  P.  J.,  and  Pxttnau  and  Herrigk,  JJ. 
No  opinion.    Ordered  that  James  J.  Farren  of  the  city  of  Albany  be  and 
hereby  is  appointed  a  referee  to  examine  county  treasurer's  accounts.    Order 
to  be  settled  and  entered  by  Herriok,  J. 


Eeanb,  Bespondent,  o.  Village  or  Waterford,  Appellant. 
(Supreme  Court,  Oeneral  Term,  Third  Department.    March  16, 1889.) 
Action  by  Peter  Eeane  against  the  village  of  Waterford. 
Argued  before  Mavham.  P.  J.,  and  Putnam  and  Herriok,  JJ. 
No  opinion.    Appeal  dismissed,  with  costs. 


Smith,  Appellant,  o.  Felott,  Respondent. 
(Supreme  Court,  Oeneral  Term,  Third  Department.    March  IS,  1899.) 
Action  by  James  M.  Smith,  as  executor  at  John  Giles,  deceased,  against 
Frank  Pelott. 
Argued  before  Mayham,  P.  J.,  and  Putnam  and  Herriok.  JJ. 
No  opinion.    Motion  for  reargument  of  appeal  from  order  granted.    For 
decision  on  appeal,  see  15  N.  Y.  Supp.  972,  mem.    See,  also,  16  N.  Y.  Sopp. 
681;  18  N.  Y.  Supp.  801. 
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Shbbman,  Beapondent,  v.  Babbkb,  Appellant. 
(Supreme  Court,  Oeneral  Term,  Thirci  Department.    Marob  IB,  IflOU) 
Action  by  Caleb  Sherman  against  Hattie  E.  Barber. 
Argued  before  Mathah,  P.  J.,  and  Putnam  and  Herriok,  JJ. 
Ko  opinion.    Appeal  dismissed  for  nonservloe  of  papers. 


ZimEB,  Req>ondent,  «.  New  Yobk  Csirr.  A  H.  B.  B.  Co.,  Appellank. 
{l^preme  Court,  Oeneral  Term,  Third  Department.    Maroh  16, 1888.) 

Action  by  Alyab  J.  Zimmer  against  the  New  York  Central  So  Hudson  BiTSt 
Bailroad  Company. 

Argued  before  Mathak,  P.  J.,  and  Putnam  and  Hebbiok,  JJ. 

No  opinion.    Motion  to  amend  order  of  previous  general  term  granted. 
Bee  16  N.  Y.  Supp.  681. 

In  re  St.  Lawbenos  &  A.  B.  Co..  Bespondenb 
In  re  Db  Camp,  Appellant. 
(Supreme  Court,  Oefierol  Term,  Fourth  Department.    Febmary  S,  IMS.) 
Appeal  from  special  term,  Onondaga  county. 

Application  of  the  St.  Lawrence  &  Adirondack  Railroad  Company,  to 
acquire  certain  real  estate  of  which  Julia  L.  Se  Camp  is  the  owner  or  peiwn 
Interested. 
Argued  before  HABDma,  P.  J.,  and  Mabtin  and  Mermtin,  JJ. 
C.  D.  Adami,  for  appellant.    Charles  S.  Snyder,  for  respondent. 
No  opinion.    Order  affirmed,  with  910  costs  and  disbursementB. 


GoLLiBB,  Respondent,  e.  Hutledgb,  Appellant 
(Supreme  Court,  Oeneral  Term,  Fifth  Department,    April  IS,  IMS.) 
Action  by  Helen  M.  (Collier  against  Harriet  Bntledge. 
Argued  before  Dwiqht,  P.  J.,  and  Macombeb  and  Lbwu.  JJ. 
No  opinion.    Judgment  appealed  from  affirmed,  with  oosta. 


Engbl  v.  Eubeka  (2li7B. 
(Supreme  Court,  Oeneral  Term,  Fifth  Department    April  U;  18881) 
Action  by  Daniel  Engel,  administrator  of  Frederlca  Engel,  deceased,  agtliift 
ttie  Eureka  Club. 
Argued  before  Dwioht,  P.  J.,  and  Maoombbb  and  Lewis,  JJ. 
No  opinion.    FlainUfl's  motion  for  a  new  trial  granted  on  the  authority  of 
the  former  dedalon  of  this  court  In  this  case,  reported  In  14  N.  Y.  Supp.  184. 


JOGKL^  Respondent,  e.  Buffalo.  R.  &  P.  Rt.  (X).,  Appellant. 
(Supreme  Court,  Oetierol  Term,  F{fXh  Department    April  18, 1893.) 

Action  by  Jacob  Jockle  against  the  Buffalo,  Rochester  A  Pittsbarg  Bail- 
way  (^mpany. 

Argued  before  Dwioht.  P.  J.,  and  Macombeb  and  Lewis.  JJ. 

No  opinion.    Judgment  and  order  appealed  from  reTersed,  and  a  new  trial 
granted,  with  coets  to  abide  the  event,  on  the  authority  of  Berrigan  v.  BaU- 
way  Co.,  (N.  Y.  App.)  SO  N.  E.  Rep.  57. 
V.18H.Y.B.H0.11— 60 
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CinnaNaHAJtt  Beapondent,  n.  FiTzexBiXD.  ApiMUant. 

(0IIPIWM  Court,  Oetural  Ttrm,  fifth  Departmma.    April  Ut  UBK.) 

AoHon  by  John  T.  Cunningham  against  John  M.  Fitzgerald. 

Argued  before  DwiaBT,  F.  J.,  and  Maoombbr  and  Lswis.  JJ. 

No  opinion.    Motton  for  a  reargument  denied.    See  17  N.  Y.  Saj^  Ml. 


EHLXor,  Appellant,  «.  Bbatton.  Beapoodeot. 

IBuprtme  Court,  Omitral  Term,  Fifth,  Department.    April  U^  UMl) 

Action  by  Susan  Ehlein  against  Samuel  N.  Brayton. 
Argued  before  Dwioht,  P.  J.,  and  Macokbes,  J. 
/  No  opinion.    Order  setting  aside  verdict  and  granting  a  new  trial 
trltbeoata. 


Goodman,  Appellant,  «.  Liohthousb,  Bespondent. 

(Supreme  Court,  OeKenU  Term,  FUth  DtpartaurU.    April  18,  UMl) 

Action  by  Loaia  Ooodnutn  against  John  C.  Lightboose. 
Argued  before  Dwioht,  P.  J.,  and  Maoombeb  and  Lxwia,  JJ. 
No  opinion.    Order  granting  a  new  trial  appealed  from  affirmed,  with 
of  tUa  appeal  to  the  respondeat  to  abide  the  event. 


HooAH,  Appellant,  «.  Katahavsh  at  oZ.,  Beapondeaii. 
(SuprenM  Cotirt,  General  Ttrm,  P(f(h  Department.    April  it,  UAI 
Action  by  Phoebe  J.  Hogan  against  Daniel  Eavanaugh  and  otheia. 
Argued  before  Dwioht,  P.  J.,  and  Maoohbeb  and  Lewis,  JJ. 
No  opinion.    Judgment  appealed  from  affirmed,  with  eoalis. 


Lasuoho,  Bespondent,  «.  Galdsha  »t  aL,  Appellanta. 
{Supreme  Cmirt,  General  Term,  Fifth  Department.    April  18,  UBH) 
Action  by  David  A.  Lamming  against  Norman  H.  Galasha  and  others. 
Argued  before  Dwioht,  P.  J.,  and  Macohbeb  and  Lewis,  JJ. 
No  opinion.     Certificate  under  subdivision  4,  §  190,  Code  GiTll  FMe.. 
granted.    8ee  17  N.  Y.  Supp.  828. 

Ltom,  Bespondent,  «.  Bickxb,  Appellant. 
(SuprtKU  Omtrt,  (ieneral  Term,  MVth  Department    AvcQ  U,1M&) 
Action  by  Lemuel  Lyon  against  Henry  F.  Bieker. 
Argued  before  Dwioht,  P.  J.,  and  Maoombsb  and  Lewis,  JJ. 
No  opinion.    Judgment  appealed  from  affirmed,  with  costs. 


PiCEABD,  Appellant,  «.  Cabb  et  oZ.,  Bespondenta. 
(Supreme  Court,  General  Term,  Fifth  Department.    April  18,  UBt>) 
Action  by  Nancy  £.  Pickard  against  James  Carr  and  another. 
Argued  before  Dwioht,  P.  J..  and  Maoombeb  and  Lewis,  JJ. 
No  opinion.    Judgment  appealed  f  rcHn  affirmed.    Bee  17  N.  Y.  8a|ip.  tOU, 
mem. 
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S1BI.XT  •(  oL,  BespondentB,  «.  Fitob  et  id..  Appellant*. 
(Supreme  Court,  Oeneral  Term,  Ftftk  DtpartmeiU.    April  18, 189SL) 
Action  by  Hiram  W.  Sibley  and  othera  against  Llanah  Fltoh  and  othen. 
Argued  before  Dwiobt,  P.  J.,  and  3£aoombbb  and  Lswia,  JJ. 
No  opinion.    Judgment  app^ed  from  affirmed,  wittiout  costs  of  this  ap> 
peal  to  either  party. 


Stab  Palaox  LAUinxBT.  Appellant,  «.  Fluiib,  Bespondent. 
{Supreme  Court,  Oemral  Term,  Fifth  Department.    April  18,  UMl) 
Action  by  the  Star  Palace  lAundry  against  Almond  H.  Plumb. 
Argued  before  Dvioht,  P.  J.,  and  Maoombbb  and  Lkwu.  JJ. 
No  opinion.    Order  appealed  from  affirmed,  with  910  costs  mad  disbaiM> 
meuts. 


Stsvshs,  Respondent,  v.  Axsbioan  Fibe  Ihs.  Go.  •(  al.,  AppeUaats. 
{Supreme  Court,  Oeneral  Term,  FVA  Department.    April  IB,  IflBl} 

Action  by  Holmes  B.  SteTens  against  the  American  Fire  Insntanoe  Com* 
pany  and  another. 
.  i^ued  before  Dwioht,  P.  J.,  and  Maookbbr  and  Lewis.  JJ. 

No  opinion.  Interlocutory  judgment  appealed  from  affirmed,  with  costs, 
wtth  leare  to  answer  within  20  days  on  payment  of  costs  of  the  demurrer  and 
«f  this  appeaL 


Wells,  Bespondent.  v.  Siblet  «(  dl..  Appellants. 
(9upreni«  Court,  Oeneral  Term,  Fifth  Vepartment.    Apnl  18, 18ML) 
Action  by  George  W.  Wells  against  Bufus  A.  Sibley  and  others. 
Argued  before  Dwioht,  P.  J.,  and  Maoombbb  and  Lewis.  JJ. 
No  opinion.    Motion  for  leave  to  appeal  to  tlie  court  of  appeals  granted. 
See  17  N.  Y.  Supp.  417. 

Lett,  Bespondent,  «.  Manhattab  B.  Co,  Appellant, 
(Common  Pleae  of  New  Tork  Ctty  and  CovtUy,  Ocnaral  Term.    No*«mbar  %  UH.) 

Appeal  from  Judgment  on  report  of  referee. 

Action  by  Jefferson  M.  Levy  ^g^ainst  the  Manhattan  Bailroad  Company. 
Judgment  reversed,  new  trial  ordered,  coats  to  appellant  to  abide  the  CTent. 


Booth,  Bespondent*  «.  Simpson  et  al..  Appellants.! 
{Common  Pleas  of  New  Vnrk  CUy  and  County,  Oeneral  Term.    Febmaiy  94, 189&) 
Appeal  /rem  seventh  district  court. 

Action  by  Henry  £■  Booth  against  Albert  B.  Simpson  and  anotbar. 
Argued  before  Bischoff  and  Pryob,  J  J. 
W.  E.  OleoMon,  for  appellants.     T.  A,  O'RetUy,  tat  respondents 
No  opinion.    Judgment  affirmed,  with  costs. 


y*inntT.,  Appellant,  «.  Zuckeb.  Bespondent. 
{Common  Fltae  of  New  Tork  CUyand  County,  Oeneral  Term.   MbmtyH  VHk} 
An>wl  from  seventh  district  court. 
Action  by  BernliHrdt  Kaakel  against  George  Zncker. 

■Beargument  denied.    18  N.  Y  Bapp  Ml.  m«m. 
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Argned  before  Bisohofp  and  Prtob,  JJ. 

/.  Martin,  for  appellant.    J.  Paunness,  for  reiipondeaU 

No  opinion.    Judgment  affirmed,  witti  costs. 


United  States  Elbotbio  Lioht  A  Power  Co.,  Appellant,  «.  Bimoldi, 

Beapondent. 
{Common  Pleat  of  New  York  Ctty  and  Couniy,  Oerwral  Term.    February  94, 1888.) 

Appeal  from  second  district  conrt. 

Action  by  the  United  Slates  Electric  Light  So  Power  Company  against  Jo* 
•epb  Bimoldi. 

Argued  before  Bisohoff  and  Pbtob,  JJ. 

Cravath  (ft  Harding,  for  appellant.    8.  P.  tt  J,  MoL.  Ifath,  for  reapondeo t 

No  opinion.    Judgment  affirmed,  with  costs. 

Standfast,  Bespondent,  t.  Hxtbd,  Appellant. 
(Common  Plsae  of  New  Tortt  City  and  Cauntu,  Oeneral  Term.    Maroh  1,  1889L) 
Argued  before  Bookstatbr,  P.  J.,  and  Bisohoff  and  Pbtob.  JJ. 
No  opinion.    Beargument  allowed.    No  costs.    See  18  N.  Y.  Sapp.  581. 


DowKBT,  Appellant,  e.  MaoAi.bbmak,  Bespondent,  (two  cases.) 
(Common  Plea*  tf  New  York  Citu  and  County,  Oeneral  Tmm.    March  7,  tMM.) 
Appeal  from  city  court,  general  term. 
Action  by  William  Downey  against  Henry  MaoAleenan. 
Argued  before  Daly,  C.  J.,  and  Bisohoff  and  Pbtob,  JJ. 
F.  Bten,  for  appellant.     Geo,  O.  Comstock,  for  respondents. 
No  opinion.    Appeal  dismissed,  with  $10  costs.    See  16  N.  Y.  Supp.  916. 


DowNET,  Bespondent,  t.  Oobhan  et  al..  Appellants,  (two  appeals.) 
(Common  Pleat  of  New  York  City  and  CowKHy,  Oentral  Tvrm.     Manoh  7,  UMl) 
Appeal  from  city  court,  general  term. 

Action  by  William  Downey  against  John  J.  Gorman  and  anothar* 
Argued  l>efore  DAT.T,  C.  J.,  and  Bisohoff  and  Prtor,  JJ. 
ff.  O.  Comstock,  for  appellants.    F.  Bien,  for  respondent. 
No  opinion.    Appeal  dismissed,  with  $10  costs. 


HBAI.TH   Depabtment  OF  GiTY  OF  New  Yobk,  Bespondont*  v.  Bbotob, 
Etc.,  of  Trinity  Cbubch,  Appellants. 
{Common  Pleaa  of  New  York  City  and  County,  Oeneral  Ttrm.    llanjh  7, 189S.) 
Motion  for  leave  to  appeal  to  the  court  «f  appeals. 
Argued  before  Daly,  C.  J.,  and  Bischoff  and  Pbtob,  JJ.         * 
8.  T.  Nash,  for  appellHnts.     W.  P.  Prentice,  for  respondent. 
No  opinion.    Motion  granted.    For  decision  on  appeal,  see  17  N.  Y.Snpp. 

6ia 


Smith,  Appellant,  v.  Bamta,  Bespondent. 
{Common  PUaa  of  New  York  City  and  County,  Qeneral  Term.  Maroh  7,1801.) 
Action  by  Martin  Smith  against  John  P.  Banta.  From  a  Judgment  in  f»- 
Tor  of  defendant,  plaintiff  appealed,  and  defendant  moves  to  atrlke  the  cause 
from  the  calendar  for  nonservice  of  printed  papers,  and  for  Judgment  of  at' 
Qrmance. 
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» 

Aigued  before  Dalt,  C.  J.,  and  Bisohoff  and  Pbtob,  JJ. 

A.  Tttre,  for  respondent. 

Ko  opinion.    Motion  granted,  and  Judgment  affirmed,  with  costs. 


Jambs  S.  Vibtue  A  Ck)..  Limited,  Beapondent,  o.  Beacham,  Appellant. 
{Common  Plea*  of  New  York  City  and  Counti/>  Oeneral  Term.    Maroh  7, 1M>,) 
Appeal  from  city  court,  general  term. 

Action  by  James  S.  Virtue  &  Co.,  Limited,  against  John  Beacbam. 
Argued  before  Dalt,  C.  J.,  and  Bisohoff  and  Prtor,  JJ. 
P.  Q.  Eokerton,  for  appellant.     P.  Teeumseh  Sherman,  for  respondent. 
No  opinion.    Judgment  affirmed,  with  costs.    See  17  N.  Y.  Supp.  450. 


Qkat  «t  ol..  Appellants,  v.  Wakeman,  Bespondent. 
(Common  Fleoa  of  New  York  City  and  Countv,  Oeneral  TmtL    Maroh  8,  UBI.) 

Appeal  from  eity  court,  general  term. 

Action  by  William  Oray  and  another  against  Abram  Wakenum. 
•    Argued  before  Daly.  C.  J.,  and  Bisohoff  and  Pbtor,  JJ. 

W.  J.  Lardner,  for  appellants.     Warner  <ft  Frayer,  for  respondeat. 

No  opinion.    Judgment  affirmed,  with  costs. 


East  Biteb  Ei<eotrio  Lioht  C!o.,  Kespondent,  «.  Clark,  Appellant. 
(Common  Fleaa  of  New  TorH  CUv  and  County,  General  Term,    March  0, 189S.) 

Appeal  from  city  court,  general  term. 

Action  by  the  East  River  Electric  Light  Company  against  Francis  A. 
Clark.  For  decision  on  appeal  from  judgment  dismissing  complaint,  see  18 
N.  Y.  Supp.  468. 

Argued  before  Dalt,  G.  J.,  and  Bisohoff  and  Fbtob,  JJ. 

8.  LobentTial,  for  appellant.     Wm.  H.  Kelly,  for  respondent. 

No  opinion.    Judgment  afBrmed,  with  costs. 


Simon,  Respondent,  e.  Soheukr,  AppeUant. 
(Common  Plerw  af  New  York  City  and  County,  Oeneral  Term.    March  9,  Un.) 
Appeal  from  fourth  district  court. 
Action  by  Ida  Simon  against  Simon  Scbeuer. 
Argued  before  Dalt,  C.  J.,  and  Bisohoff  and  Prtor,  JJ. 
M.  D.  Quitman,  for  appeUant.     5.  'Hoffman,  for  respondent. 
No  ^dnion.    Judgment  affirmed,  with  costs. 


Steinhattsen,  Respondent,  v.  Mason,  Appellant. 
IComimon  Fleae  of  New  York  City  and  County,  Oenend  Term.    Maroh  10,  ISBL) 
Appeal  from  special  term. 

Action  by  Henry  W.  Steinhausen,  as  assignee,  etc,  against  John  Mason. 
Argued  before  Dalt,  C.  J.,  and  Fbtob  and  Oiegbbioh,  J  J. 
F.  Bien.  for  appellant.    A.  Kling,  for  respondent. 
No  opinion.    Order  affirmed,  with  costs. 


Darling,  Respondent,  v.  Rowan,  Appellant. 
(Common  Pleai  of  New  York  Citu  and  County,  Oeneral  Term.    Marah  11,  UBS.) 
Appeal  from  sixth  district  court 
Action  by  Willium  Darling  against  John  Rowan. 
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Arjrned  before  Dalt,  C.  J.,  and  BuaHOvr  and  Fbtob.  JJ. 

A.  C.  Famham,  for  appellant.    A.  B.  CTuilmen,  for  respondent. 

No  opinion.    Judgment  a£Snned,  with  ooste. 


Hnx,  Bespondent,  v.  Kuhhimgs.  Appellant. 
(Common  Pleat  of  New  York  Citu  and  County,  Oeneral  Term,    llardb  11,  18191) 
Appeal  from  eightli  district  court. 
Action  by  Robert  Hill  agninst  Moritz  Kumminge. 
Argued  ikfore  Daly,  C.  J.,  and  Bischoff  and  F&tob,  JJ. 
K.  Bsherg,  for  appellant.     U.  W.  Thompkint,  for  respondent. 
Ko  opinion.    Judgment  affirmed,  with  costs. 


\ 


AuETANDEB,  Appellant,  «.  Gbiswold,  Bespondent. 
ICamnon  Pleat  of  New  York  Citu  and  Cmmtu,  Oenerai  Term.    ICaroh  17,  UBS.) 

Motion  by  plaintiff  (appellant)  for  leave  to  appeal  to  the  conrt  of  appeals. 
For  decision  on  appeal,  see  17  N.  Y.  Supp.  522. 

Argued  before  Daly,  C.  J.,  and  Bischoff  and  Pbyor,  J  J. 

F.  C.  Lenbutaher,  for  appellant.    Hobbs  A  Gifford,  toe  respondent. 

Fob  Gdbiau.  The  principlea  governing  the  decision  of  tbia  appeal,  stated 
In  the  well-considered  opinion  of  the  general  term,  are  abundantlj  sustained 
by  autliority,  which  appears  from  the  cases  cited,  and  appellant's  counsd 
fails  to  show  that  tbey  were  not  correctly  applied  to  the  facta  of  the  ease  at 
bar.    This  motion  should  be  denied,  with  costs. 


Baldwin,  Bespondent,  «.  TmBADBAtr,  Appellant. 
(Common  Pleat  of  New  York  Ctty  and  Oountu,  Oenerai  Term.    Haroh  17,  1808.) 

Argued  before  Daly,  C.  J.,  and  Bisohoff  and  Pbyor,  JJ. 

W.  Parker,  for  appellant.    8.  F.  Higgina,  for  respondent. 

No  opinion.  Motion  for  reargument  denied,  but  appellant  may  have  leave 
to  appeal  to  the  court  of  appeals,  if  she  desires  so  to  do.  See  14  N.  Y.  Supp. 
788;  17  N.  Y.  Supp.  632. 

HiOKOK,  Appellant,  e.  Thvbbkb,  Bespondent. 
(Common  Pleat  of  New  York  Citu  and  Countu,  Oenerai  TeiTn.    Mareii  IT,  I899l) 

Appeal  from  city  court,  general  term. 

Action  by  Cornelius  G.  Hickok  against  Horace  K.  Thurber. 

Argued  before  Daly,  C.  J.,  and  Bischoff  and  Pkyob,  JJ. 

B.  P.  SeliM,  tot  appellant.    H.  ApUngUm,  for  respondent. 

No  opinion.  Order  appealed  from  affirmed,  with  costs,  and  Judgment  ab* 
solute  for  the  defendant. 


Ibbeba,  Bespondent,  n.  Habt,  Ai^llant. 

(Common  PUai  of  New  York  City  and  County,  Oenerai  Term.     Hsreh  17,  ISBlL) 
Action  by  Paul  Irrera  against  Hanna  Hart 
Argued  before  Daly,  C.  J.,  and  Bischoff  and  Pbyor,  JJ, 
CMclfogle  <S  Cohen,  for  appellant.     Wm.  H.  Knox,  tor  respondent. 
No  opinion.    Motion  to  dismiss  appeal  denied,  and  appeal  set  over  for  May 

term. 
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Mackat,  Bespondentt  9,  Kabs,  Appellant. 
(Common  [neat  of  New  York  City  and  Counti/,  Oeneral  Term.    llanA  t7, 1898.) 

Argued  before  Daly,  C.  J.,  and  Bisohoff  and  Fbtob,  33. 

Aaron  Kahr,  appellant,  pro  se.    L.  B.  Bunnell,  for  respondent. 

Xo  opinion.    Motion  for  leave  to  appeal  to  the  court  of  appeals  Is  denied, 
with  910  costs.     See  17  N.  Y.  t$upp.  503. 


Laxson  Gonboudatbx*  Stoke  SEnvioE  Co..  Appellant,  «.  Habtuko,  Be- 

spondent. 
ICcmmon  Pleas  qf  New  York  Citu  and  Coumtu,  Oetural  Term.    Mandt  17,  UBS.) 

Argued  before  Dalt,  C.  J.,  and  Bischoft  and  Pbtok,  JJ. 

Theo.  H.  FrUnd,  for  appellant.    Dople  A  StUea,  for  respondent. 

No  opinion.     Motion  for  reargument  granted.    See  18  N.  Y.  Sapp.  148. 


Peoflb  v.  Samuels  et  al. 
(Common  Pleat  of  New  York  City  and  County,  Oeneral  Tvrm.    Ilarcb  17,  1889.) 
Argued  before  Dalt,  G.  J.,  and  Bisohoff  and  Pbtob,  JJ. 
IhLanoy  NiooU,  for  the  People.     R.  H.  Baoey,  for  doCendants. 

Feb  Gubiam.  The  moving  papers  fail  to  dlsoloae  that  any  diligence  was 
used  to  find  the  complainant,  and  bring  bim  into  court  at  the  trial.  The  facts 
required  by  the  former  decision  of  this  court  in  tbe  case  have  not  yet  been 
shown.  Ttie  application  to  disclutrge  the  forfeited  recognizance  and  Judg- 
ment must  be  denied.    See  7  JH,  Y.  Supp.  659. 


Bakktjm  et  al..  Appellants,  v.  Vrtz  Patbiok,  Respondent. 
(Common  Pleat  of  New  York  City  and  CowUv,  Oeneral  Term.    Varoh  7, 189S.) 
Motion  by  plaintiffs  for  reargument  or  for  leave  to  appeal  to  the  court  of 
^peals.    Denied. 
For  decision  on  appeal,  see  16  N.  Y.  Sopp.  984. 
Argued  betote  Bookstavee,  Bisohoff,  and  Pbtob,  JJ. 
Hatch  <£  Warren,  for  appellants.     Frank  Mots,  for  respondent. 

Fbb  Cubiah.  We  have  carefully  reviewed  this  case,  and  do  not  find  that 
any  question  of  fact  or  citation  "decisive  of  the  case"  was  overlooked  in  ar- 
riving at  tbe  conclusion  reached.  We  are  not  satisfied  from  the  evidence 
given  that  the  landlords  used  tbe  orders  of  tbe  city  departments  merely  as  a 
pretext  to  drive  tbe  tenant  out,  or  that  they  unnecessarily  delayed  tbe  worlc 
for  that  purpose.  All  the  authorities  cited  on  tlie  motion  for  a  reargument 
were  examined  before  announcing  the  decision.  Nor  are  the  questions  of  law 
raised  novel ;  they  have  been  repeatedly  decided  by  the  court  of  last  resort. 
The  case,  we  think,  comes  fairly  within  Curley  v.  Tomlinsun,  5  Daly,  283. 
Both  the  motion  for  reargument  and  for  leave  to  go  to  the  court  of  appeals 
must  therefore  be  denied,  with  910  costs.  If  the  landlords  commence  new 
proceedings,  the  questions  of  fact  may  be  clearly  presented,  and  the  length  of 
time  which  has  now  elapsed  will,  of  Itself,  be  strong  evidence  of  good  or  bad 
faith  on  their  part. 


Booth  et  al..  Respondents,  v.  Siupsom  et  al..  Appellants. 
(Common  Pleat  of  New  York  OUiy  and  County,  Oeneral  Term.    Maroli  18,  USSl) 
Motion  by  defendants  (appellants)  for  reargument.     Denied. 
For  decision  on  appeal,  see  18  N.  Y.  Supp.  947,  mem. 
Argued  before  Daly,  C.  J.,  and  Bischoff  and  Pktob,  JJ. 
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Feb  Curiax.  The  question  litigated  In  the  conrt  below  was  one  of  fact, 
and  tbe  judgment  appealed  from  was  rendered  upon  a  conflict  of  evidence. 
In  sncb  a  case  this  court  will  not  reverse  unless  the  evidence  so  greatlv  pr» 
ponderated  in  favor  of  the  appellant  that  its  disregard  amounted  to  a  perver- 
sion of  Justice.  Upon  an  examination  of  tbe  record  we  cannot  say  that  in- 
justice lias  been  done  the  appellants,  and  this  motion  must  therefore  be  denied. 
Motion  denied,  with  $10  coats. 


BuBNS,  Respondent,  v.  Swan,  Appellant. 
(Common  Plea$  of  New  York  OUu  and  County,  General  Term.    JCaroh  7, 1889.) 
Appeal  from  first  district  court. 
Action  by  Jabez  Burns  against  William  J.  Swan. 
Argued  before  Bookstayes  hnd  Bischofp,  JJ. 

Janeway,  Thatcher  dt  Richards,  for  appellant.  Johntton  A  JokntUm,  fin 
respondent. 

BooKSTAVER,  J.  This  action  was  brought  to  recover  for  servicea  in  ap- 
praising damages  by  fire  to  tbe  machinery  of  Loudon  &  Johnson.  Tlie  e^- 
dence  as  to  the  rendition  of  the  services  sued  for  was  practically  admitted 
upon  tbe  trial,  and  the  value  of  such  services  was  not  disputed;  the  only  ques- 
tion being  whether  tbe  defendant  was  bound  to  pay  for  the  services  rendered 
by  the  plaintiff,  and,  if  so,  whether  the  action  was  prematurely  brought. 
After  an  examination  of  the  evidence,  we  think  the  liability  of  the  defendant  to 
pay  the  plaintiff  was  clearly  established,  and  that  the  judgment  of  the  court  be- 
low was  right  in  that  particular.  We  also  think  that,  under  the  agreement  be- 
tween the  defendant  and  Loudon  &  Johnson,  the  action  was  not  prematurely 
brought.  The  former  bad  received  from  tbe  latter  VSGO.Ty,  much  more  than 
sulHcient  to  pay  for  these  services;  and  the  defendant  admitted  that  lie  was  to 
pay  all  diaborsemenls  made  by  them.  Whether  anything  was  due  from  Lou- 
don  &  Johnson  to  the  defendant  at  the  time  this  action  was  brought  was  a  mat- 
ter in  dispute  between  them.  It  was  not  for  tbe  court  below,  nor  is  it  for  this 
conrt,  to  determine  whether  anything  was  due  or  not.  This  judgment  will 
not  in  any  way  prejudice  thedefendant  in  bis  contention  with  Loudon  &  Johih 
son.    The  judgment  should  therefore  be  affirmed,  with  costs. 

CoMFTON,  Respondent,  o.  Heissenbuxtel  et  al..  Appellants. 
{Common  Plea*  of  New  Pork  Ctiv  and  Countu,  Qeneral  Term.    Uareh  7,  UtS.) 

Motion  by  defendants  (appellants)  for  reargument.    Denied. 

For  decision  on  appeal,  see  16  N.  Y,  Supp.  524. 

Argued  before  Bookstaver,  Bisohoff,  and  Pbtor,  JJ. 

Hyland  <£  Zdbriakit,  for  appellants.  Putney,  Bishop  A  Slade,  tat  re- 
spondent. , 

Per  Curiam.  It  Is  not  contended  that  any  authority  or  question  decisive 
of  this  case  was  overlooked  by  this  court  in  rendering  its  decision  on  the  ap- 
peal herein.  On  the  contrary,  the  opinion  shows  that  the  question  raised  on 
the  motion  was  the  very  question  discussed.  We  are  asked  to  review  the 
conclusion  of  a  former  general  term  on  a  question  of  construction  which  de- 
pends largely  on  the  evidence.  If  such  practice  were  encouraged,  there  would 
be  no  end  to  litigation.    The  motion  must  be  denied,  with  910  costs. 


Jones,  Respondent.  «.  New  Yore  £l.  R.  Oa  et  al..  Appellants. 
{Common  Pleas  of  New  York  City  and  County,  Oeneral  Term.    April  4^  VXSL) 
Appeal  from  judgment  on  report  of  referee. 

Action  by  Augusta  L.  Jones  against  the  New  York  Elevated  Railroad 
Company  and  tbe  Manhattan  Railway  Company  to  restrain  defendants  from 
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maintaining  their  elevated  raUway  in  front  at  plaintiff's  premisea.  and  tor 
past  damages. 

Argned  before  Booksttaver,  Bischoff,  and  Prtob,  JJ. 

Davtes  A  Rapallo,  {Julien  J.  Davies  and  John  C.  Thornton,  of  coansel,) 
for  appellants.  Bae/utt  dk  Bennett,  {CharUa  Otb$on  Bennett,  of  oonnsel,) 
for  respondent. 

BiscHOFT,  J.  Two  grounds  only  are  assigned  for  reversal  of  Judgment, 
viz.,  that  the  referee  erred  in  his  conclusion  that  the  diminution  of  light  and 
air  caused  by  passing  trains  on  defendants'  elevated  railroad  structure  in 
front  of  plaintiil's  premises  constituted  a  taking  of  the  easements  of  light 
and  air  appurtenant  thereto,  and  that,  in  determining  the  sum  representing 
the  depreciation  of  the  premises  in  fee  value  and  to  be  paid  as  an  alternative 
for  avoiding  the  injunction,  the  referee  erroneously  induded  the  effect  upon 
the  premises,  as  regards  the  diminution  of  light  and  air,  resulting  from  the 
continued  operation  of  the  railroad  in  the  future.  Both  questions  were  de- 
termined adversely  to  the  appellants  in  Smith  v.  Railroad  Co.,  18  N.  Y. 
Supp.  182«  (decided  by  the  general  term  of  this  court  in  March  last,)  and  the 
present  does  not  appear  to  be  distinguishable  from  that  case.  The  Judgment 
should  therefore  be  affirmed,  with  costs. 


NoBDLiNQER,  Respondent,  v.  Lsvinb,  Appellant. 

(Common  Plea*  of  New  York  City  and  County,  General  Term.    Marah  7,  tSQfe.) 

Motion  by  defendant  for  reargument.    Denied. 

For  decision  on  appeal,  see  16  N.  Y.  Supp.  955,  mem. 

Argued  before  Bookstavkb,  Bischoff,  and  Pryok,  JJ. 

Qoodhart  ifi  Phillips,  for  the  motion.   Qtnggenheimer  cC  Untermyer,  opposed. 

Feb  Cukiam.  The  application  is  too  late.  By  the  settled  practice  of  the 
court  a  motion  for  a  reargument  will  not  be  entertained  dnless  presented,  at 
furthest,  to  the  term  next  succeeding  that  at  which  the  appeal  was  decided. 
Independently,  however,  of  this  formal  objection,  the  motion  is  without 
merit.    Beargnment  denied,  with  costs. 


Peof£B  av  r«l.  Wabd,  Appellant,  v.  Pcbbot  et  dl..  Fire  Oommlssioneis, 

Respondents. 

(Common  Plea*  of  New  York  City  and  County,  Oeneral  Term.    March  7, 1888.) 

Motion  by  relator  (appellant)  for  reargument.    Denied. 
For  decision  on  certiorari,  see  16  N.  Y.  Supp.  954,  mem.  . 
Argued  before  Bookstaveb,  Bischoff,  and  Pryor,  JJ. 
L.  J.  Grant,  for  relator.     Wm,  L.  Findley,  for  respondents. 

Per  Curiam.  To  entitle  appellant  to  reargument  of  the  appeal  herein,  it 
must  be  made  to  appear  that  some  question,  decisive  of  the  case,  and  which 
was  presented  by  counsel  upon  the  argument,  has  been  overlooked  by  the 
court,  or  that  the  decision  is  Inconsistent  with  some  statute,  or  with  a  con- 
trolling decision,  to  which  the  attention  of  the  court  was  not  drawn  through 
the  neglect  or  inadvertence  of  counsel,  (rule  16  of  the  general  term  of  this 
court;)  and,  as  there  is  not  even  a  pretense  that  either  of  the  foregoing 
grounds  exists,  this  motion  must  be  denied.  Motion  for  reargument  denied, 
with  •lO  costs. 
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ZuNZ,  Respondent,  v.  Hebot,  Appellant. 
ICotnmon  Fleaa  of  Neva  York  City  and  Cowntm,  Qmtral  Tonik    TSmj  8,  tSOSk) 

Appeal  from  special  term. 

Action  b]r  Paul  Zunz  against  William  W.  Heroy.  From  a  Jndgment  tot 
plaintiff,  defendant  appeal.  Plaintiff  moves  to  dismiss  the  appeaL  Motion 
granted. 

For  former  report,  see  7  N.  T.  Supp.  644. 

Argued  before  Booestateb,  Biscboff,  and  Prtok,  JJ. 

Fbb  Cubiam.  The  motion  to  dismiss  tlie  appeal  in  this  action  Is  granted* 
with  910  costs,  unless  tlie  appellant  by  or  before  6  o'clock  p.  h.  of  the  7tta  d^ 
of  May,  1892,  print  and  serve  upon  the  respondent's  attorney  all  of  the  ex- 
hibits required  by  the  case  as  filed,  in  full,  witti  proper  distinctions  as  to  the 
color  of  the  check-marks  upon  the  same,  and  also  the  referee's  (pinion,  and 
in  every  other  respect  make  the  case  conform  to  the  said  ease  as  settled  now 
on  file  this  court;  and,  if  this  direction  is  complied  witli,  tbeo,  and  ttnen  oaij, 
will  the  case  be  set  down  for  argument  on  the  12th  inat. 


Cluft  v.  DAT  et  al.  ' 

(Superior  Court  qf  Ngu>  Tork  City,  Oentrai  Term.    JtMnarj  11, 189SL) 

Action  by  Mary  Clnfl  against  Henry  S.  Day  and  John  Thompson. 
Robert  Owen,  for  plaintiff.    Charles  E.  Wilson,  for  defendant  Daj.    Imuus 
Fromnve,  for  defendant  Thompson. 

Peb  CnniAii.  Defendants'  exceptions  were  ordered  to  be  heard  in  the  flist 
instance  at  general  term.  The  complaint  neither  states  the  facts  conferring 
Jurisdiction  upon  the  surrogate  nor  alleges  that  the  decree  and 'amending 
order  referred  to  in  the  complaint  were  duly  made,  and  In  this  is  bad.  Sec- 
tion 532,  Code  CItII  Proc.  While,  as  to  defendant  Thompson,  it  might  not 
be  Improper  to  amend  the  pleading  so  as  to  conform  to  the  proof,  as  the  de- 
cree was  not  put  In  evidence  against  Day,  It  is  best  that  the  exceptions  should 
be  sustained,  and  that  there  should  be  a  new  trial.    Costs  to  abide  the  event. 

Ordered  accordingly. 

Haioh  et  al..  Respondents,  e.  Cuoceeb  et  al..  Appellants. 

(Superior  Court  of  New  Tc/rk  Ciiv,  Qeneral  Term.    Uaroh  14, 1898.) 

Appeal  from  special  term. 

Action  by  Florence  Y.  Haigh  and  another  against  Christine  H.  Crocker  and 
others. 
Argued  by  Sedgwick,  C.  J.,  and  Dtigho  and  Oii,der8LEEVB,  JJ. 
D.  A.  Stephens,  for  appellants.     Foster  A  Btephens,  for  respondents. 

Feb  Cubiah.  One  of  the  questions,  and  indeed  the  only  one,  was  whether 
the  appellant  was  implicated  in  the  taking  of  usury  upon  certain  notes,  and 
a  mortgage  to  secure  them  made  by  the  respondents  upon  personal  property. 
The  business  was  done  by  agents  of  the  appellants,  who  claim  that  she  did 
not  anthorlEe,  or  know  of,  or  benefit  by  the  usury  that,  no  doubt,  was  taken. 
The  learned  Judge  was  not  absolutely  bound  to  believe  the  artidavits  read  for 
defendant  Indeed,  they  miglit  literally  be  true,  nnd  yet  there  be  such  a  re. 
lation  between  the  appellants  and  agents  in  this  matter  as  would  evince  a 
complicity  between  tbem.     Order  Hffirmed,  with  910  costs  to  abide  the  event. 
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HiKSHBBROBR,  Bespondont,  «.  Manhattan  Bt.  Oo.  tt  dl..  Appellants. 

(Superior  Cmvrt  of  New  York  dtu,  Oetieral  Term.    Karch  14,  1893.) 
Appeal  from  special  term. 

Action  by  Eliza  L.  Hirshberger  against  the  Manhattan  Railway  Company 
and  another. 
Argued  before  Sedgwick,  G.  J.,  and  Duqbo  and  Gildbbsleets,  JJ. 
Joneph  E.  Lord,  for  appellants.    Charles  A.  B.  Pratt,  Jr.,  for  respondent. 

Pes  Gobiax.  The  questions  raised  by  the  appellants  in  this  case  are  tb« 
Mme  that  have  been  decided  unfavorably  to  them  in  Seehaoh  t.  BaUroad  Co., 
18  K.  Y.  Supp.  208,  (argued  this  term.)    Judgment  afBrmed,  wiiA  costs. 


MoSoBLET,  Bespondent,  v.  Pbaottb,  Appellant. 
(9up«rior  Court  of  New  Forte  City,  Omerdl  Term.    Jaouary  W,  18S9.) 
Appeal  from  judgment  on  report  of  referee. 

Action  by  Alexander  MeSorley  against  John  G.  Fragns  to  recover  a  tal* 
«nce  on  an  account  for  plumbing  work. 

Argued  before  Freeduan,  McAdah,  and  Gildbrsleeve,  JJ. 
Clmrlm  W.  Dayton,  for  appellant.    Hateh  <ft  Warren,  for  respondent. 

Feb  OtTBiAH.  We  find  no  errors  in  the  rulings  of  sufficient  weiglit  to 
warrant  a  reversal.  The  testimony  satisfactorily  sustains  the  findings  of  the 
referee,  and  justifies  the  judgment  rendered.  For  the  reasons  aet  forth  in 
the  opinion  of  tlie  referee,  the  judgment  is  ufBrmed,  with  costs. 


Ott^,  Bespondent,  v.  Metropolitan  Ex..  Bt.  Co.  et  al„  Appellants. 

{Superi(rr  Court  of  New  York  City,  Oeneral  Term.    March  li,  1892.) 
Appeal  from  judgment  on  report  of  referee. 

Action  by  John  M.  Otter  against  the  Metropolitan  Elevated  Railway  Com- 
pany and  the  Manhattan  Bali  way  Company  for  damages  and  an  injunction. 
Argued  before  SKa>ewiOK,  C.  J.,  and  Duobo  and  Gilderslkeve,  J  J. 
Daviee  <£  RapaiUi,  for  appellants.     Saokett  &  Bennett,  for  respondent. 

Oildebslbetb,  J.  This  is  an  appeal  by  the  defendants  from  a  judgment 
in  favor  of  the  plaintifT,  entered  on  the  report  of  a  referee.  The  judgment 
restrains  and  enjoins  the  defendants  from  maintaining  and  operating  their 
elevated  railway  in  front  of  plaintiff's  premises  No.  946  Second  avenue,  in 
the  city  of  New  York,  unless  the  defendants  pay  to  the  plaintiff  the  sum  of 
•2.100  in  exchange  for  a  conveyance  and  release  of  the  property  talien  by 
them;  and  the  judgment  also  decrees  that  the  plaintiff  recover  of  the  defend- 
ants the  sum  of  61,782.76,  past  diunages,  interest,  costs,  and  extra  allowance. 
We  find  no  questions  of  law  arising  on  this  appeal  that  have  already  been  re- 
peatedly  decided  against  the  defendants,  except  so  far  as  the  rulings  on  the 
admission  of  evidence  are  concerned;  and,  as  to  these  rulings  of  the  referee, 
we  Bnd  no  error  of  sufficient  weight  to  warrant  a  reversal  of  the  judgment. 
A  fair  preponderance  of  evidence  sustains  the  findings  of  the  referee,  and 
justifies  the  judgment.  It  therefore  follows  that  the  judgment  appealed  from 
must  be  affirmed,  with  costs. 


fisASONGooD  St  oi.,  Bespondents,  o.  New  York  El.  &.  Co..  «t  al..  Appel- 
lants. 

(SuperCor  Court  of  New  York  City,  QeneraX  Term.    Harch  U,  1898.) 
Appeal  from  judgment  on  report  of  referee. 

Action  by  Lewis  Seasongood  and  others  against  the  New  York  Elevated 
Railroad  Company  and  another. 
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For  other  litigation  between  the  same  parties,  see  17  N.  Y.  Supp.  945. 
Argued  before  SKDQVfiCK,  C.  J.,  and  Dugbo  and  6ildbs8X.be7k,  JJ. 
Davies  <ft  Rapallo,  for  appellants.    Sackett  <t  Bennett,  for  respondents. 

ftir.nmtOT.wwvit,  J.  This  IB  an  action  for  damages  to  the  fee  and  rental 
values  of  plaintifb*  premises  Kos.  760,  762.  764,  766.  768,  770,  772.  and 
774  Third  avenue,  in  the  city  of  Xew  York,  caused  by  the  maintenance  and 
operation  in  front  theieof  of  the  defendants'  elevated  railroad.  The  judgment 
allows  defendants  to  pay  to  plaintiffs  the  sum  of  $11,500,  with  interest  from 
the  date  of  the  entry  of  judgment,  in  avoidance  of  the  injunction ;  and  it  also 
awards  to  the  plaintiffs  the  sum  of  92,070  for  past  damages  sustained  from 
March  22,  1889,  to  the  date  of  the  trial,  with  interest  from  the  date  of  Hm 
trial  to  the  date  of  the  entry  of  the  judgment,  together  with  8480.18.  ooata, 
extra  allowance,  and  disbursements.  The  case  seems  to  have  been  carefully 
tried,  and  we  find  no  errors  in  the  admission  or  exclusion  of  testimony  that 
call  for  a  reversal  of  the  judgment.  The  evidence  fairly  sustains  the  find- 
ings of  the  referee,  and  justifies  the  Judgment.  It  therefore  follows  that  the 
judgment  appealed  from  must  be  afflrm«l,  with  costs. 


Wmas  «t  al..  Respondents,  v.  Mbtbopolitan  El.  Bt.  Oo.  «t  a{.,  AppeUanta. 
(Superior  Court  of  Jfew  York  CUy,  Omeral  Term.    Maroh  14^  18INL) 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Samuel  Weiss  and  others  against  the  Metropolitan  Elevated  Bail- 
way  Company  and  another. 

Argued  before  Sedgwick,  G.  J.,  and  Duobo  and  GnjOEKSLSEVE,  JJ. 

Davies  &  Rapallo,  for  appellants.    Sackett  &  Bennett,  for  respondents. 

GiLDKBSLKEYE,  J.  The  judgment  permits  the  defendants  to  pay  to  the 
plaintiffs  the  sum  of  $1,700  in  avoidance  of  the  injunction  restraining  the  de- 
fendnnts  from  maintaining  and  operating  their  elevated  railroad  in  front  of 
plaintiffs'  premises  No.  952,  Second  avenue,  in  the  city  of  New  York,  and 
awards  to  the  plaintiffs  the  sum  of  8878.31  as  past  damages,  and  interest 
thej-eon,  and  $132.43  as  costs  and  disbursements.  The  case  ^seems  to  have 
been  carefully  tried  by  the  learned  referee,  and  we  find  no  errors  in  the  ad- 
mission or  rejection  of  evidence  that  require  a  reversal  of  the  judgment. 
The  evidence  fairly  sustains  the  findings  of  the  referee,  and  warrants  the 
judgment.  It  therefore  follows  that  the  judgment  appealed  from  moat  be 
affirmed,  with  costs. 


White  et  ai.  o.  Benjahdt. 
(Superior  Court  of  Hew  York  City,  Oeneral  Term.    AprQ  U,  1892.) 
Exceptions  from  jury  term. 

Action  by  Eliza  W.  White  and  Caroline  White  against  Edward  M.  Benjamin 
on  a  note. 

Eor  decision  on  appeal  from  order  directing  defendant  to  f  arnisb  bill  of  par- 
ticulars, see  12  N.  Y.  Supp.  958. 
Argued  before  Sedgwick,  C.  J.,  and  Dugro  and  Gilderslketb,  JJ. 
Whitlock  &  Simonda,  for  plaintiffs.     Smith  &  Dougherty,  for  defendant. 

DuoRO,  .T.  This  action  is  upon  a  note  for  $100,000,  dated  January  1, 1885, 
payable  in  18  months.  The  defense  is  usury.  The  exceptions  were  ordered 
to  be  heard  in  the  first  instance  at  general  term.  It  seems  tliut  the  note  made 
the  basis  of  this  action  was  given  upon  the  surrender  of  one  for  a  similar 
amount,  dated  January  1,  1884,  and  that  the  latter  was  given  for  one  of  a 
similar  iimuunt,  dated  January  1,  1883.    The  last  note  is  not  connected  by 
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the  evidence  with  any  preceding  loan  or  note.  It  appears  that  on  January  1, 
1881,  a  note  of  SIGO.OOO,  payable  in  18  months,  was  delivered  by  the  de- 
fendant to  the  plaintiffs.  This  note  is  not  sufiBdently  connected  with  the 
note  in  salt  to  warrant  its  consideration,  or  that  of  the  loans  which  are  al- 
leged  to  have  preceded  it.  The  usury,  therefore,  which  is  alleged  to  have 
tainted  the  loans  which  preceded  the  note  last  mentioned.  Is  not  connected 
by  the  evidence  with  the  note  in  suit. 

A  question  still  remains  with  rwpect  to  the  checks  which  were  offered  in 
evidence,  and  which  were  claimed  to  represent  payments  of  20  per  cent,  of 
the  pi'oQts  of  the  defendant's  business.  It  may  be  said  tliat  the  evidence  does 
not  warrant  a  finding  that  they  were  the  result  of  a  usurious  agreement. 
The  exceptions  to  rulings  upon  the  admissibility  of  evidence  have  been  care- 
fully examined,  and  none  of  value  found.  The  motion  for  a  new  trial  upon 
the  exceptions  must  be  denied,  and  Judgment  ordered  for  the  plaintiff  upon 
the  verdict. 


Abbbns,  Respondent,  «.  Metropolitan  El.  Rt.  Co.  «t  al.,  AppeUants. 
(Superior  Court  of  New  Tork  Citu,  OenenU  Term.    May  S,  189&) 

Appeal  from  Judgment  on  report  of  referee. 

Action  by  John  £.  Ahrens  against  the  Metropolitan  Elevated  Bailway 
Gompany  and  another  for  injunction  and  damages. 

Argued  before  Sedowiok,  C.  J.,  and  Fsebdhan  and  MoAdam,  JJ. 

Davies  A  Rapallo  and  J.  S.  Wood,  for  appellants.  Sackett  &  Bennett,  for 
respondent. 

McAdau,  J.  The  evidence  satisfactorily  sustains  the  findings  of  the  ref- 
eree both  as  to  past  damages  and  value  of  the  easements.  We  find  no  error 
in  the  rulings,  and  the  principles  of  law  applicable  require  that  the  judgment 
appealed  from  be  affirmed,  with  costs. 


BvBOORAF  <<  ai.,  Bespondents.  o.  Mbtbofolitas  El.  Bt.  Co.  et  tU.,  Ap- 
pellants. 

(Superior  Court  of  New  Tork  City,  Oenaral  ZWm.    May  2, 1810.) 
Appeal  from  judgment  on  report  of  referee. 

Action  by  Eliza  A.  BurggradC  and  another  against  the  Metropolitan  £le> 
vated  Bailway  Company  and  another. 
Argued  before  Ssdqwick,  C.  J.,  and  Fbkeduan  and  MoAdah,  JJ. 
Daviei  A  Rapailo,  for  appellants.    Saokett  <£  Bennett,  for  respondents. 

Per  Curiam.  The  Judgment  should  be  modified  by  requiring  the  plain- 
tiffs, at  the  time  of  the  delivery  of  their  deed,  as  in  said  judgment  provided, 
to  also  deliver  to  the  defendants  a  release  of  the  property,  duly  executed  by 
the  mortgagee  of  the  premises  mentioned  in  the  forty-eighth  finding  of  fa^ 
and,  as  thus  modified,  it  sbonid  be  affirmed,  without  costs  to  either  party  on 
thisappeaL 

Gbiogs,  Beapondent,  v.  Day  et  al..  Appellants. 
(Superior  Court  of  New  Tork  Citu,  General  Term.    Ifaj  S,  1808.) 
Appeal  from  special  term. 

Actton  by  Clark  B.  Griggs  against  Melville  C.  Day  and  another,  executors, 
etc.  From  an  order  denying  a  motion  to  expange  certain  matter  from  ttie 
judgment  roll,  defendants  appeal. 

For  former  reports,  see  11 N.  Y.  Snpp.  885;  12  N.  Y.  Supp.  968,  num.:  18 
K.  Y.  Supp.  796. 
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Argued  before  Szoewux,  C.  J.,  and  MoAdah.  J. 

William  S.  Bronkt  for  i^peUants.    John  H.  Post,  for  reapoodent. 

Per  Cubiah.  The  fact  was  that  the  matter  in  the  jttdgment  roll  objected 
to  was  inserted  in  it  with  the  assent  of  defendants'  attorney.  The  plaintiff's 
attorney,  when  the  subject  was  first  spoken  of,  said  be  would  insert  like  mat- 
ter in  behalf  ot  defendants.  The  defendants'  attorney  afterwards  filed  that 
matter,  and  it  was  made  part  of  the  judgment  roU.  For  this  reason  the  or- 
der must  be  affirmed.  The  refusal,  of  course,  to  print  the  matter  referred 
to.  was  within  the  discretion  of  the  court.    Order  affirmed,  with  costs. 


JoztsB  «f  dl.,  Bespondents,  v.  Metrofolitam  Ei..  St.  Go.,  «t  al..  Appel- 
lants. 

(Superior  Court  of  New  York  City,  OtnercU  Term.    Kay  2,  1899l) 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Mary  L.  Jones  and  another  against  the  Metropolitan  Elerated 
Railway  Company  and  another. 
Argued  before  Sbdgwiok,  C.  J.,  and  FbbBdman  and  MoAdam,  JJ. 
JDaviea  (ft  RapaUo,  for  appellants.    Saekatt  A  Betmett,  tor  respondents. 

Peb  Cttbiah.  The  judgment  should  be  modified  by  requiring  the  plain- 
tiffs,  at  the  time  of  the  delivery  of  their  deed,  as  in  said  judgment  proTided, 
to  also  deliver  to  the  defendants  a  release  of  the  property  duly  executed  by 
the  mortgagee  of  the  premises  mentioned  in  the  thirty-ninth  finding  of  faet. 
and  as  thus  modified  it  should  be  affirmed,  without  costs  to  either  party  on 
this  appeal. 

Maoeb,  B<>spondent,  v.  Metrofoutam  El.  By.  Co.  tt  al..  Appellants. 

{Superior  Court  <^  Ifeu  Totlt  OUu,  Oetnerai  Term.    Maj  8, 189L) 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Peter  Mager  against  the  Metropolitan  Elevated  Railway  Oom.- 
pany  and  another. 
Argued  before  Sedgwiok,  0.  J,,  and  Frbedm am  and  MoAdah,  JJ. 
Davies  &  Rapallo,  tot  appellants.    Saekett  ift  Bennett,  for  respondent. 

Per  CintiAV.    The  referee  has  not  found,  and  the  iq>pellants  in  the  points 

submitted  by  them  have  not  shown  that,  as  matter  of  fact,  there  is  any  mort- 
gage or  lien  upon  the  property  in  suit.  The  judgment  is  rigtit  upon  the 
merits^  and  the  exceptions  of  the  appellants  are  whoUy  untenable.  The  judg- 
ment should  be  aiBrraed,  with  costs. 


Oberfelder,  Respondent,  v.  Metropolitan  El.  Rt.  Co.  et  al.,  AppeDanta. 

(Superior  Court  of  New  York  CUu,  Oeneral  Term.    lS»j  S,  1888.) 

Appeal  from  special  term. 

Action  by  Tobias  Oberfelder  against  the  Metropolitan  Elevated  Railway 
Company  and  another. 
Argued  before  Fbeedman  and  MoAdah,  JJ. 
Davies  <t  Rapallo,  for  appellants.     B.  B.  <t  C.  P.  Cotoles,  for  respondent. 

Per  Curiam.    The  judgment  should  be  affirmed,  with  costs. 
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SoHEXEB.  BespoQdent,  v.  Metbofoutan  El.  Bt.  Co.  tt  al^  Appellants. 

(Supertor  Court  of  New  TorK  CVv,  OmitnA  Term.    1S»y  3, 1803.) 
Appeal  from  judgment  on  report  of  referee. 

Action  by  Rosa  Scheler  against  the  Metropolitan  Elevated  Ball  way  Oomr 
pany  and  another. 
Argued  before  Sedowicse,  C.  J.,  and  Frbbdhan  and  MoAsax,  JJ. 
Davtea  ift  Rapdllo,  for  appellants.    Saokett  <6  Bennett,  for  respondent. 

Per  CuBiAif.  The  judgment  should  be  modified  by  requiring  the  plaintiff, 
at  the  time  of  the  delivery  of  herdeed.aa  in  said  Judgment  provided,  to  also  de- 
liver to  the  defendants  a  release  of  the  property,  duly  executed  by  the  holder 
of  the  two  mortgages  found  by  the  referee  to  exist  upon  the  premises  parsu- 
ant  to  the  sixty-fourth  request  of  the  defendants,  at  page  45  of  the  ease,  and, 
as  thus  modified,  it  should  be  affirmed,  without  costs  to  either  party  on  this 
appeal. 

"WsssmsER,  Respondent,  e.  Braendeh.  Appellant. 
(Superior  Court  of  New  York  Ctty,  Oeneral  Tmm.    Jia.j  a.  1803.) 
Appeal  from  Jury  term. 

Action  by  Frank  Wenuemer  against  Philip  Braender. 
Argued  before  SBDewiOK,  G.  J.,  and  Fbeedman  and  MoAdah,  JJ. 
lMoi»  Sanders,  for  appellant.    Phil^  L.  Wilson,  for  respondent. 

Per  CtnuAM.  Several  of  the  exceptions  have  no  substantial  basis.  Some- 
times the  questions  objected  to  were  not  answered,  and  sometimes  qnestions 
Dot  allowed  are  answered  without  objection  by  the  witness  at  a  later  stage  of 
his  testimony.  Sometimes  exceptions  are  made  in  an  incorrect  view  of  the 
pleadings.  All  other  exceptions  relate  to  matter  which  could  have  had  no  in- 
Jartous  effect  upon  appellant's  rights  before  the  Jury.  Judgment  and  order 
affirmed,  with  costs. 


ZiuHEB  et  al..  Respondents,  v.  Metbopolitan  Bl.  Bt.  Go.  «t  ak.  Appel- 
lants. 
(Superior  Court  of  New  Tonlt  Ctty,  Oeneral  Term.    Hay  8, 1883.) 
Appeal  from  judgment  on  report  of  referee. 

Action  by  Gustav  Zimmer  and  another  against  the  Metropolitan  Elevated 
Bailway  Oompany  and  another. 
Argued  before  Sedgwiok,  C.  J.,  and  Freedman  and  MoAoav,  JJ. 
Davies  di  Rapallo,  for  appellants.    Sackett  &  Bennett,  for  respondents. 

Per  Curiam.  The  judgment  should  be  modified  by  requiring  the  plain- 
tiffs, at  the  time  of  the  delivery  of  their  deed,  as  in  said  judgment  provided, 
to  also  deliver  to  the  defendants  a  release  of  the  property  duly  executed  by 
the  mortgagee  of  the  premises  mentioned  in  the  thirty-seventh  finding  of  fact, 
and,  as  thus  modified,  it  should  be  affirmed,  without  costs  to  either  party  on 
this  appeal. 


People  ex  rs2.  Eribger,  Respondent,  v.  Board  of  Ezoibe,  Appellant 

(Citv  Court  of  Brooklyn,  Oeneral  Term.    Febraary  88, 1898.) 
Application  by  Philip  Krioger  tor  mandamus  to  compel  the  board  of  exobra- 
of  the  city  of  Brooklyn  to  grant  him  a  license  to  sell  intoxicating  llquora. 
Argued  before  Van  Wyok  and  Osborne,  JJ. 
F.  A.  McClonkey,  for  appellants.    /.  T.  Ifareau,  for  respondent. 
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Per  Gttkiam.  The  relator  applied  to  the  board  of  excise  for  a  saloon  It- 
cense.  Upon  mandamus  proceedings  had  before  the  special  term  of  this  ooart, 
under  Laws  1886,  c.  496,  the  trial  judge  decided  on  the  proofs  that  the  appli- 
cation was  made  to  the  board  in  due  form,  and  that  the  board  arbitrarily,  and 
without  good  cause,  reason,  or  excuse,  refused  and  still  refuses  to  grant  snch 
license.  After  careful  examination  of  the  case,  we  see  no  reason  to  disturb 
these  findings  of  facts.     Order  must  be  affirmed,  with  costs. 


In  re  Smilet  et  al. 
(Supreme  Court,  General  Term,  Plrat  Department.    April  14^  1892L) 
In  the  matter  of  Catherine  B.  Smiley  and  others. 
Argued  before  Van  Brunt,  P.  J.,  and  iNaaAHAM,  J. 
Ho  opinion.    Beargument  ordered. 


ScBiMPF,  Respondent,  v.  Sliteb,  Appellant. 
(Supreme  Cmirt,  Oeneral  Term,  Third  DetMrtment,    April  4^  ISBfc) 
Action  by  Alfred  Schimpf  against  Alonzo  Sliter. 
No  opinion.    Beargument  ordered. 


People  v.  Ulsteu  Coxjmty  Sa vinos  Inst.,  Bespondent. 
In  re  Mitchell,  Appellant. 
(Supreme  Court,  Oeneral  Term,  Third  Department    May  8, 1892.) 
Action  by  the  attorney  general.  In  the   name  of  the  people,  against  tbe 
Ulster  County  Savings  Institution,  alleging  its  insolvency,  and  demanding 
the  dissolution  of  the  corporation,  and  tiie  appointment  of  a  receiver,  etc.,  in 
Ihe  usual  form.    An  order  was  granted  restraining  Lewis  A.  Mitchell  from 
^ulng  defendant  on  claims  for  deposits  of  which  he  was  assignee,  and  from  an 
order  denying  a  motion  to  vacate  the  injunction,  Mitchell  appeals. 
Argueil  before  Mayham,  P.  J.,  and  Putnam  and  Hekkick,  JJ. 
Simpson  &  Werner,  for  appellant.     Kenyan  &  Sharpe,  tor  respondent.     8. 
W.  Roaendale,  Atty.  Gen.,  for  the  People. 
No  opinion.    Judgment  atHrmed,  without  costs. 
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Abandonment. 

>t  appeal,  see  Appeal,  0. 

iLBATEMENT  AJUD  RUVIVAH 

Death  of  party. 

1.  In  an  action  nnder  Code  dvil  Proa  1 1888, 
o  determine  the  title  to  real  property,  it  plaintiff 
lies  while  the  action  la  pending  his  deTisee  can 
>e  compelled  to  proceed  with  the  action  in  his 
>lace,  under  section  757  of  the  Code,  which  pro- 
rides  that,  in  case  of  the  death  of  a  sole  plaintiff 
>r  defendant,  if  the  cause  of  action  survives,  the 
iourt  must,  upon  motion,  allow  or  compel  the  sc- 
ion to  be  continued  b;  his  successor  In  interest. 
-Higgins  ▼.  Clt7  of  New  York,  (Sup.)  18  N.  7.  B. 

ea 

Bevival  against  heln  and  repre* 

8entatl7ea. 
a.  Under  Code  CItU  Proo.  1 4S4,  proTldlng  that 
wo  or  more  persons,  severally  liable  on  the  same 
rritten  instrument,  may,  any  or  all  of  them,  be  in- 
luded  as  defendants  in  the  same  action,  at  plain- 
iS's  option,  an  action  against  joint  and  several 
.uretiea  on  a  gnardlan's  bond  may  be  discontinned 
IS  to  one,  revived  aeainst  the  representative  of 
mother,  who  has  died,  and  continued  as  to  a  third. 
-Douglass  V.  Ferris,  (Bup.)  18  N.  Y.  S.  68S. 


Laches  in  revlTing  action. 


8.  An  action  commenced  in  1879,  agsinit  tms- 
eea  of  an  insurance  company,  was  brought  to 
rial  in  1887.  Thereafter,  one  of  the  defeodanta 
laving  died,  the  original  plaintiff  procured  an  or- 
ler  severing  the  action,  and  revivlns  the  same 
kgainst  hia  representative.  An  appeu  was  taken 
.herefrom,  which  was  decided  by  the  court  of  ap- 
>ealB  in  1890.  The  then  plaintiff  died  prior  to  such 
lecision,  and  the  present  plaintiff  was  aubatituted 
n  his  atead,  and  toereafter  moved  to  sever  the  ao- 
lon,  and  revive  the  same  sgainat  the  ezecutora  of 
t  defendant  who  died  in  188*3,  but  of  whose  death 
ilaioUff  waa  ignorant  until  shortly  before  snoh 
notion.  Held,  that  the  delay  in  making  the  appli- 
»tion  was  not  such  unreasonable  laches  as  wonld 
ustify  its  denial,  it  not  being  suggested  that  any 
njury  liad  resolted,  or  would  resnlt,  to  appellants 
)y  reason  of  the  delay,  no  rights  having  been  lost, 
ir  evidence  being  unattainable,  that  could  have 
Men  procured  at  the  death  of  such  original  defend- 
tnt.— Hason  r.  Bandford,  (Sup.)  18  iC  Y.  &  608. 


Acceptance. 

M  draft,  see  NegoHitble  Intlrumenti,  18. 
▼.Ito.T.a.— 61 


Accidents  at  Crossings. 

See  BaUroad  CoTnpanies,  8. 

Accommodation  Paper. 

See  Kegotidble  Instruments,  4. 

A.CCOBD  AND  SATISFACTION. 

See,  also.  Payment. 

What  constitutes. 

The  receipt  of  a  check  by  an  attorney  for  hto 
aervicea,  incloaed  in  a  letter  atatine,  "I  hope  It  will 
prove  aatisfactory, "  and  the  rendmon  by  him  of  a 
bill  for  a  certain  amount,  do  not  preclude  him  from 
thereafter  claiming  and  recovermg  a  much  greater 
amount,  upon  proof  that  the  aervicea  rendered 
were  of  the  valne  last  claimed.— Bradt  T.  Scott, 
(Sup.)  18  N.  Y.  S.  507. 

Account. 

Actton  on,  pleading,  see  AMumpstt,  0. 

Accoiintin8>. 

Action  against  broker,  see  Factors  and  Brokers,  S. 
By  executors,  see  Exeoutors  andAdministrators, 

6-7. 
Effect  of  laches,  see  EquOu,  U. 


ACCOUNT  STATED..^,  ' 

What  is— Failure  to  objeotr* ' ' 

1.  Plaintiff  rendered  monthly  st^ments  t* 
defendant,  which  were  received  without  objection, 
and  finally  presented  defendant  with  a  statement 
of  balance  due,  which  defendant  also  received 
without  objection,  and  repeatedly  promiaed  to  pay. 
Held,  that  ap  "account  stated"  waa  shown  by  the 
evidence,  though  the  last  statement  did  not  con- 
tain  the  itema  of  the  balance.  16  N.  Y.  S.  205,  af- 
flrmed.— Robblns  v.  Downey,  (Com.  PL  N.  Y.)  18 
N.  Y.  B.  100. 

Promise  to  pay. 

ii.  It  is  not  necessary  that  there  be  an  uncon- 
ditional promise  to  pay,  to  sustain  an  action  on  an 
account  stated.  16  N.  T.  8.  205,  affirmed.— Rob- 
bins  T.  Downey,  (Com.  PL  N.  Y.)  18  N.  Y.  8. 100. 

Acknowledgment. 

Oertifloate  of,  see  Assignment  for  BaufiK^fOrti' 

itors,i. 
Of  debt,  aee  UnMaUon  of  AMoni,  B. 

(961) 
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ACTION. 

See,  also,  Abatement  and  BeotoaX;  LUnitation 
of  Actions;  Parties;  Pleading;  PracMce  in 
ClvU  Cases. 
Acornal  of,  see  Limltatton  of  Actions,  8. 
Against  cities,  see  Municipal  Corporations,  18. 

city  of  New  York,  jurisdiction  of  supreme 

oourt,  see  Courts,  4. 

foreign  insurance  company,  jurisdiction  of, 

see  Inimranee,  17. 

partnership,  aee  Partnership,  14, 15. 

Assignment  of  cause  of  action,  see  Champerty 

a/nd  Maintenance. 
At  law,  when  restrained,  see  Injunction,  6. 
By  and  against  corporations,  see  Corporatifms, 
23-25. 
wife,  enticing  away  husband,  see  Hiuband 
and  Wife,  6. 

for  services,  see  Husband  and  Wife,  6. 

For  damages  to  land,  see  Eminent  Domain,  ^^7. 

price  of  goods  sold,  see  Sale,  11. 
On  contracts,  see  Contracts,  14-16. 

injunction  bonds,  see  TniunetUm,  9, 10. 
judgments,  see  Judgmmt,  96. 
negotiable  Instruments,  tee  Negotldbls  Instru- 
ments, 16-20.  , 
policies,  pleading,  see  Insurance,  U,  Vi. 
Particular  forms,  see  Assumpsit;  Deceit;  Eject- 
ment; Replevin;  TVespass;  Trover  and  Con- 
version. 
To  construe  wills,  see  Wills,  26-28. 

recover  award,  see  Eminent  Domain,  47. 
set  aside  fraudulent  cooveyanoea,  see  Fraudu- 
lent Convcunnces,  5. 
Two  causes  of  action,  two  element*  of  damage,  aee 
Eminent  Domain,  46. 

Joinder  of  causes. 

1.  The  complaint  to  recover  the  amount  of  cer- 
tain notes,  in  one  count  alleged  that  plaintiff  was 
Induced  to  purchase  the  notes  by  defendant  fraud- 
ulently representing  that  the  payors  were  solvent, 
knowing  that  they  were  not,  and  in  the  second 
count  aUeged  that  the  makers  had  given  to  defend- 
ant the  amount  of  the  notes  for  their  payment, 
which  he  had  failed  to  do.  Held,  that  the  com- 
plaint was  bad  on  demurrer,  as  it  contained  two 
distinct  causes  of  action  arising  out  of  different 
transactions,  one  sounding  in  tort  and  one  for 
money  had  and  received.— American  Nat.  Bank  v. 
Grace,  (Sup.)  18  N.  Y.  S.  745. 

Meotion  of  remedies — ESiaot  of  filing 
mechanic's  lien. 

2.  The  fact  that  plaintiff  has  filed  a  mechanic'a 
Uen  for  work  a.id  labor  is  no  defease  to  an  action 
to  recover  for  such  work  and  labor;  since  Laws 
1885,  c.  342,  permitting  a  personal  judgment  where 
plaintiff  falls  to  establish  a  lien,  does  not  exclude 
the  right  to  a  personal  action  for  the  debt  if  the 
Uenbolder  chooses  to  resort  to  that  remedy.  — Bier- 
atMOk  T.  Stoker  (Com.  FL  N.  Y.)  18  N.  Y.  S.  864. 

Adjoining  Land-Owners. 

Bee  Boundaries. 

Administration. 

Bmt  Executors  and  AdimtnistratorM.  . 


Admiralty. 

See  Marine  Insurance. 

Admission. 

Bee  Evidence,  *-6. 

ADVERSE  FOSSESSIOir. 

By  tenant  in  common,  aee  Tenaneu  4n  Comnum 
and  JoiTit  Tfrnaney,  8. 

What  constitutes. 

1.  Plaintiff  repaired  the  curb  and  gutter  atones 
In  front  of  certain  premises,  and  leaaed  the  aam* 
In  1888  to  one  who  occupied  the  premiaea  for  about 
four  years,  and  then  retired  therefrom  peaoeablr, 
disclaiming  any  right  to  hold  as  againat  defend- 
ants. The  lease  was  not  recorded,  and  it  did  not 
appear  that  defendants  ever  had  notice  of  it.  Held 
inaufflcient  to  support  plaintiff's  claim  of  title  by 
adverse  possession.  —  Townshend  r.  Thmnsoo, 
(Super.  N.  Y.)  18  N.  Y.  &  87a 

Color  of  title. 

2.  A  woman,  finding  a  small  island  In  West- 
chester creek,  near  New  York  city,  unoccupied, 
entered  thereon  without  claim  or  color  of  title, 
record  or  otherwise,  erected  buildings  tbereoa, 
and  remained  in  p<»session  for  90  yesra.  HM 
that,  being  a  mere  aquatter,  ahe  could  not  obtain 
title  by  adverse  possession.— In  re  CitT  of  New 
York.  (Sup.)  18  N.  Y.  a  82:  In  re  Blisud.  Id. 

Affidavit. 

For  attachment,  see  AUntAment,  5-10, 

examination  of  adverse  party  before  trial,  tea 
IHseoverv,  8-10. 

Agency. 

See  Prinelpai  and  Agent. 

Agreements  not  to  be  Performed 
in  a  Year. 

See  Fraud*,  Statute  oT,  8,  4. 

Alcoholic  lAqvLOTU, 

See  IntoxIcoMng  Liquors. 

Alimony. 

Alimony  and  costs,  see  ZHvorce,  S-T. 

Amendment. 

Of  ideadlng,  Me  Pleading,  10-ia. 

ANIMAIiS. 

IilJurieB  oy. 

1.  Plaintiff,  a  hostler,  in  the  employ  of  defend- 
ant street-railroad  company,  was  kicked  and  bit- 
ten by  a  vidona  hone  wtule  ha  waa  feeding  it 
Held,  that  nottoe  of  the  vicioua  charaotar  of  the 
horse  to  a  soperintendent  of  the  atahl^aad  to  a 
auperior  hoauer  of  leaaer  aathorltj  ttawi  Uw  la- 


Digitized  by 


Google 


INDEX. 


963 


jerintendent,  having  other  bostlera  under  him, 
iraa  notice  to  the  oompuiy,  end  that  the  question 


>f  notice  to  them  was  wroperly^BubmittedJo  the 
ury.— McGarry  v.  New  York  i  ~ 

H.  y.)  18  N.  Y.  S.  195. 


[  &  H.  R.  Co.,  (Super. 


a.  The  fact  that  a  stable-man  had  told  the  su- 
>erior  hostler  that  the  horse  was  vlolous  was  suffl- 
dent  to  put  defendant  on  inquiry  respecting  its 
sharaoter,  and,  in  the  absence  of  Inqniry,  to  charge 
t  with  notice  of  its  Ticiousness. — McGarry  t.  New 
?orlt  &  H.  R.  Co.,  (Super.  N.  Y.)  18  N.  Y.  8.  195. 

8.  In  an  action  by  a  servant  to  recover  for  in- 
nrles  by  a  vicious  horse,  the  court  properly  re- 
used to  charge  that  if  the  horse,  from  the  time  of 
ts  purchase  by  defendant,  had  been  properly  fed 
ind  cared  for  by  plaintiff,  without  having  attaolced 
ir  injured  any  one  while  being  fed  and  cared  for, 
lefeadant  was  justified  in  believing  it  safe,  and 
hat  plaiatiff  could  not  recover.— McGarry  T.  New 
iTorlc  &  H.  R  Co.,  (Super.  N.  Y.)  18  N.  Y.  a  195. 

4.  The  court  properly  refused  to  charge  that 
>Iaintiff,  in  order  to  recover,  must  satisfy  the  jury 
hat  the  horse  had,  prior  to  the  accident,  done 
Dischief  similar  in  character  to  that  complained 
»f,  and  that  defendant  knew  it. — McGarry  v.  New 
rork  &  H.  R.  Co.,  (Super.  N.  Y.)  18  N.  Y.  8.  195. 

[trespassing  animals — Duty  to  fence. 

5.  In  an  action  for  damages  to  plaintiff's  field 
if  com  by  defendant's  cattle,  where  the  parties 
vere  adjoining  proprietors,  and  there  was  no  evi- 
lence  that  the  fence  viewers  had  located  or  divid- 
id  any  fence  between  the  lands,  nor  that  there  bad 
teen  any  location  or  division  of  any  partition  fence 
□ade  by  the  parties,  defendant  was  remitted  to  his 
ommon-law  obligatibn  to  keep  his  cattle  on  his 
iwn  land;  and  it  was  no  defense  that  plaintiff  had 
ailed  to  maintain  a  partition  fence.— AngeU  T. 
iill.  (Sup.)  18  N.  Y.  B.  824. 

Answer. 

iee  Pleading,  8-7. 

APPEAIj. 

loe,  also,  New  TrUiL 
n  criminal  cases,  see  Criminal  Law,  8. 
leview,  how  right  preserved,  see  Refertnoe,  18. 
—  of  findings  in  replevin,  see  iieptovin. 

Appellate   jurisdiotlon— When    appeal 
lies. 

1.  Where,  In  a  case  originating  in  the  district 
tr  city  court  of  New  York,  judgment,  on  appeal 
o  the  court  of  common  pleas,  is  rendered  for 
>laintiff,  expressly  on  the  authority  of  a  certain 
lecision  of  the  court  of  appeals,  and  no  other 
ground  is  relied  on  by  defendant,  in  a  motion  for 
eave  to  appeal  to  the  oonrt  of  appeals,  than  the 
lope  or  expectation  of  obtaining  a  modification  of 
.nch  decision,  the  motion  will  be  denied. — ^Ward  t. 
Sdesheimer,  (Com.  PL  N.  Y.)  18  N.  Y.  8. 189. 
Appealable  judgments  and  orders. 

2.  Though  tbe  general  term  of  the  city  court 
if  New  York  city  errs  in  entering  final,  instead  of 
Dterlocntory,  judgment,  overrultng  a  demurrer  to 
,  connterclMm,  thereby  reversing  an  order  of  spe- 
ial  term,  an  ^>peal  nevertheless  lies  to  the  court 
it  common  pleas,  under  Code  Civil  Proc.  J  8191, 
rhich  provides  for  an  appeal  to  that  court  from  a 
Inal  jodgment  enterad  on  an  appeal  to  the  gen- 


eral term  of  the  olty  conrt;  bat  In  tnoh  ease  fh« 
court  cannot  pass  on  the  merits  of  tbe  demurrer, 
and  can  only  remit  the  case  to  the  city  conrt  for 
the  entry  of  an  interlocutory  judgment.— Biershenk 
V.  Stokes,  (Com.  PL  N.  Y.)  18  N.  Y.  S.  864. 

Appeals  fi:om  inferior  courts. 

8.  Code  Civil  Proo.  %  3966,  providing  that  if,  In 
actions  before  justices  of  the  peace,  it  appears 
"from  the  plaintiit's  own  showing  that  the  title  to 
real  property  is  in  question,  •  •  •  the  justice 
must  dismiss  tbe  complaint  •  •  •  and  render 
judgment  against  plaintiff,  "does  not  apply  where 
an  appeal  is  taken  In  trespass  from  a  justice  to  the 
county  conrt,  the  record  not  showing  that  the  title 
to  the  land  was  disputed  in  the  proceedings  before 
the  justice,  and  it  was  error  for  the  oonnty  court 
to  dismiss  the  complaint  on  the  gronnd  that  from 
plaintUTs  showing  the  title  to  the  land  was  in- 
volved.—Oonld  V.  Patterson,  (Sup.)  18  N.T.  S.  883. 

Practice — Becord. 

4.  Where  plaintiff  merely  served  his  exoep- 
tions  to  the  refusal  of  the  court  to  find  certain 
facts  on  defendant's  attorney,  and  incorporated 
them  in  his  proposed  case  on  appeal,  but  failed  to 
file  a  notice  of  exception  in  the  clerk's  offlee,  as  re- 
quired by  Code  Civil  Proc  N.  Y.  (  994,  tbe  judge, 
on  settlement  of  the  case,  properly  struck:  ther». 
from  the  exceptions  in  question,  and  the  requests 
to  which  they  referred. — Young  v.  Yonng,  (Com. 
PL  N.  Y.)  18  N.  Y.  8.  U6. 

5.  On  an  appeal  from  a  judgment  on  the  re- 
port of  a  referee,  an  apnpllant  who  has  presented 
requests  to  find  may  review  the  action  of  the  ref- 
eree in  refusing  the  same,  and  for  that  purpose 
may  insert  in  the  case,  on  appeal  or  bill  of  excep- 
tions, his  requests  to  find,  and  the  rulings  thereon; 
but  where  the  party  presenting  such  requests  suc- 
ceeds before  the  referee,  and  no  judgment  is  ren- 
dered s^rainst  him  on  the  referee's  report,  but  he 
appeals  from  an  order  refusing  a  decree  on  such 
report,  he  is  not  entitled  to  insert  in  the  case,  or 
the  papers  on  which  the  appeal  is  heard,  his  re- 
quests which  have  been  refused. — In  re  Post's  Cs- 
Ute,  (Sup.)  18  N.  Y.  a  818;  bt  re  Davis,  Id. 

Sight  to  abandon  appeal. 

0.  Where  plaintiff  was  nonsuited,  and  leave 
was  granted  ber  to  file  a  case  with  exceptions, 
which  she  afterwards  voluntarily  abandoned,  and 
instituted  a  new  action  against  the  same  defend- 
ant, it  was  error  for  the  court  below  to  compel  her 
to  file  the  case  and  exceptions ;  Gen.  Rules  Frao. 
No.  86,  providing  that,  where  a  party  fails  to  file 
a  case  or  exceptions  within  the  time  allowed  him, 
the  case  is  abandoned,  and  the  party  may  proceed 
as  if  no  case  or  exceptions  had  been  made. — Noon- 
an  V.  New  York,  L.  £.  &  W.  R.  Co.,  (Sup.)  18  N. 
X .  S.  874. 

Behearing. 

7.  Where  the  only  question  lietween  the  par 
ties  was  whether  plaintiff's  employment  by  ner 
husband,  a  bar-keeper  in  defendant's  employ,  was 
authorized  by  defendant,  and  no  unsettled  question 
of  law  was  involved  In  the  case,  and  tbe  decision 
was  not  in  conflict  with  any  case  or  statute,  a  mo- 
tion for  reargument  or  leave  to  appeal  to  the  court 
of  appeals  will  be  denied.- Cornelius  T.  Reiser, 
(Com.  PL  N.  Y.)  18  N.  Y.  a  804. 

Appeals  from  Inferior  courts. 

&  In  an  action  In  a  justice's  oourt  to  recover 
the  amount  of  a  loan  alleged  to  have  been  induced 
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b7  the  frAadTilent  representaUoni  of  defendknt  u 
to  his  worth,  plaintiff  and  two  witnesses  testified 
that  the  loan  was  made,  and  that  It  was  induced 
by  the  alleged  representations.  Held  that,  al- 
though the  justice  erred  in  admitUag  the  testi- 
mony of  plaintiff's  attorney  as  to  defendant's  rep- 
resentations made  to  him  as  attorney  for  a  mer- 
cantile agency,  yet  such  error  did  not  require  the 
reversal  of  a  judgment  for  plaintiff,  since  Code 
Civil  Froc.  S  S06S,  provides  that,  on  appeal  from  a 
judgment  of  a  justice's  court,  judgment  shall  be 
rendered  "according  to  the  justice  of  the  case, 
without  regard  to  technical  errors  or  defects  which 
do  not  affect  the  merits. "— Darison  T.  liuckman, 
(Sup.)  18N.  Y.  a«68. 

Beview — Joint  exceptions. 

9.  Joint  exceptions  by  two  defendants  to  the  de- 
nial of  motions,  made  by  them  jointly,  to  dismiss 
the  complaint  and  direct  a  verdict,  are  not  avail- 
able on  appeal,  where  such  rulings  were  proper  as 
to  one  of  the  defendants.— Markham  t.  Washburn, 
(Com.  PL  N.  Y.)  18  N.  Y.  8.  86S. 

Questions  raised. 

10.  Where  judgment  is  directed  on  the  plead- 
ings, the  only  question  on  appeal  is  whether  or  not 
the  answer  raises  any  issue  for  trial.— East  River 
Electric  Light  Co.  v.  Clark,  (Com.  PI.  N.  Y.)  18 
H.Y.  S.  468. 

On  second  appeal. 

11.  An  appellate  court,  on  a  second  appeal,  will 
not  examine  de  novo  questions  which  were  decided 
on  the  first  appeal,  unless  it  is  shown  that  material 
facts  are  different  from  what  they  appeared  to  be 
on  the  first  appeal.— Beran  v.  Tradesman's  Nat, 
Bank,  (Sup.)  13  N.  Y.  S.  567. 

Objections  not  raised  below. 

13.  A  point  that  a  guaranty  sued  npon  was 
nudum  pactum,  which  was  not  presented  on  mo- 
tion for  dismissal  of  the  complaint,  will  not  be 
considered  on  appeal.— Fold  v.  Burr  Brewing  Co., 
(Com.  PI.  N.  Y.)  18  N.  Y.  8.  456. 

18.  Alleged  error,  as  to  which  on  the  trial  no 
point  was  made  or  exception  taken,  nor  a  request 
for  instructions  asked,  will  not  be  considered  on 
•PI>^.— Brown  T.  Wakeman,  (Com.  PL  N.  Y.)  18 
N.  Y.  8.  868. 

14.  In  an  action  on  a  note  payable  on  the  return 
of  certain  collaterals,  the  objection  that  the  col- 
laterals should  have  been  tendered  to  defendant 
before  suit  brought  cannot  be  urged  for  the  first 
time  on  appeal.— CofBn  v.  President,  etc.,  of  Grand 
Rapids  HydrauUc  Co.,  (Super.  N.  Y.)  18  N.  Y.  S. 
782. 

15.  Objections  to  a  motion  by  oredltors  to  vacate 
an  attachment,  on  the  ground  that  the  moving 
papers  do  not  show  that  any  valid  attachment  had 
been  obtained  by  the  moving  creditors,  and  that 
the  particular  irregularity  in  the  attachment  is 
not  specified  in  the  moving  papers,  cannot  be  first 
made  in  an  appellate  court.— MacDonaldr.  Kiefer- 
dorf,  (Com.  PL  N.  Y.)  18  N.  Y.  6.  768. 

16.  In  an  action  to  foreclose  a  mortgage  for  a 
balance  alleged  to  be  due,  the  answer  set  up  that 
the  mortgage  was  overpaid  by  mistake,  and  de- 
manded judgment  for  the  amount  so  overpaid. 
The  court  gave  judgment  for  defendant,  ueld, 
where  no  question  was  raised  at  the  trial  as  to  the 
necessity  of  a  demand  as  a  condition  precedent  to 
defendant's  right  of  recovery,  that  a  failure  by  de- 
fendant to  show  any  other  demand  than  that  made 


by  serving  hit  answer  would  not  warrant  a  rs- 
versal.— Leach  v.  Vining,  (Sup.)  18  IT.  Y*.  8.  8S1 

17.  While  the  grounds  of  objection  are  not  !«• 
quired,  as  a  rule,  to  be  stated  on  trials  before  jcs- 
tices  of  the  peace,  yet,  where  the  trial  was  cos- 
ducted  by  counsel,  and  certain  grounds  of  objec- 
tion were  in  fact  stated,  an  objection  to  ti» 
admission  of  certain  evidence  not  mad«  at  the  trtsl 
cannot  be  raised  on  appeal,  where  it  is  clear  that 
such  evidence  did  not  cause  the  rendition  of  the 
judgment,— Brewer  t.  Delafield,  (Sup.)  18  N.  Y.& 
829. 

18.  Although  the  complaint  In  a  olrll  case  does 
not  set  forth  the  facts  as  to  the  cause  of  action  b 
the  same  way  as  the  affidavit  for  defendant's  ar- 
rest, yet,  if  a  motion  to  vacate  the  order  of  arrest 
is  made  on  the  ground  that  no  cause  of  action  was 
shown  and  no  ground  of  arrest  stated  in  the  ta- 
pers on  which  the  order  of  arrest  was  granted,  sa 
order  denying  such  motion  will  not  be  reversed 
on  appeal  because  of  the  variance  between  the 
complaint  and  afBdavit,  as  the  appellate  oonrt  cao 
consider  only  the  grounds  presented  to  the  court 
below.— Engelage  r.  Raymond,  (Com.  PL  N.  Y.l  Is 
N.  Y.  8.  884. 

Discretion  of  trial  ooort. 

19.  The  refusal  of  a  oourt  to  allow  an  amend- 
ment, solely  on  the  ground  of  want  of  power,  is  re 
viewable  on  appeaL— Lake  r.  Sweet,  (Supi.}  18  S. 
Y.  S.  848. 

Presumptions. 

20.  In  case  of  a  nonsuit,  plaintiffs  are  entitled 
to  the  most  favorable  inferences  deducible  from 
the  evidence;  and,  in  reviewing  the  nonsuiti  sU 
contested  questions  of  fact  will  be  deemed  estab- 
lished in  their  favor.— Logan  v.  Berkshire  Apart- 
ment Ass'n,  (City  Ct  N.  Y.)  18  N.  Y.  S.  164. 

81.  In  an  action  for  rent,  a  finding  thai  defend- 
ant was  evicted  by  the  landlord's  trespass  will  \y 
presumed  to  have  been  made  upon  sufilcient  procf. 
when  the  printed  case  on  appeal  does  not  purport 
to  contain  all  the  evidence.— Brown  v.  Wakeman, 
(Com.  PL  N.  Y.)  18  N.  Y.  8.  868. 

28.  A  party  does  not  owe  a  duty  to  suggest  de- 
fects in  his  adversary's  defense,  so  that,  for  an 
omission  of  such  suggestion,  the  appellate  court 
will,  f  jr  the  purposes  of  reversal,  assume  the  ex- 
Istenoe  of  sumcient  evidence  to  supply  the  def ecu 
— Drummond  t.  Fisher,  (Com.  PL  If.  Y.)  18  N.  Y. 
a  143. 

28.  A  case  on  appeal  contained  the  statement: 
"This  case  does  not  contain  all  the  evidence  taken 
at  the  trial.  There  was  additional  evidence  for  the 
defendant  which  was  cumulative."  Held,  that 
this  did  not  exclude  the  presumption  that  evidence 
for  plaintiff,  which  did  not  appear  in  the  case, 
sustained  the  facts  found  by  the  referee,  and  the 
appellate  court  could  not  inquire  as  to  the  suffi- 
ciency of  the  evidence  to  support  such  findings.— 
Guion  V.  Mundy,  (Com.  PL  K  Y.)  18  N.  Y.  a  44S. 

Weight  and  sufficiency  of  evidence. 

24.  A  verdict  on  conflicting  evidence  will  not 
be  disturbed  on  appeal.— Fisher  v.  Smith,  (Citv 
Ot  Brook.)  18  N.  Y.  S.  752;  Hulse  t.  Ificoli, 
(Sup.)  Id.  890;   Biley  v.  Bea,  Id.  697. 

25.  The  general  term  of  the  New  York  common 
pleas  has  no  jurisdiction  to  review  a  decision  of 
the  city  court  of  New  York  on  questions  of  fact- 
Brown  V.  Wakeman,  (Com.  PL  N.  Y.)  18  H.  Y.  a 
868. 
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90b  In  »n  •otlon  afralnst  the  trMsnnr  of  •  man- 
afacturing  corporation  to  recover  a  penalty  for 
failure  to  render  a  statement  of  the  affairs  of  the 
company  to  a  itockholder,  the  only  question  was  as 
to  tvhether  the  treasurer  had  been  properly  elected 
such,  and,  the  evidence  on  that  point  being  oon- 
flictine,  the  finding  of  the  jury  was  conclusive.— 
Gould  ▼.  Walbridge,  (Super.  N.Y.)  18  N.Y.  8.190. 

87,  The  jurisdiction  of  the  court  of  common 
pleas,  in  appeals  from  a  judgment  of  the  city  court 
of  New  York,  is  limited  to  a  consideration  of  ques- 
tions of  law  presented  by  the  record,  and  does  not 
extend  to  the  determination  of  the  preponderance 
of  conflicting  testimony,  or  review  of  facts.  Rail- 
road Co.  V.  Kbling,  2  N.  K  873,  100  N.  Y.  98,  fol- 
lowed.—Fuld  V.  Burr  Brewing  Co.,  (Com.  Fl.  N. 
Y.)  18N.  Y.  8.  456. 

28.  Where  each  side  asks  a  finding  In  its  favor, 
the  judge  occupies  the  position  of  a  jury,  and.  the 
evidence  not  being  conclusively  in  favor  of  plain- 
tiff, a  finding  for  defendant  will  not  be  disturbed. 
— Burrows  v.  Atlas  Steamship  Co.,  (Super.  N.  Y.) 
18  N.  Y.  S.  781. 

iS9.  Where  plaintiff  does  not  move  for  •  direo- 
tion  in  his  favor,  his  exception  to  a  dismissal  of  the 
complaint  is  available  on  a  contention  that  the  evi- 
dence required  the  submission  of  issues  of  fact  to 
the  jury.— Fuld  v.  Burr  Brewing  Co.,  (Com.  PL 
N.  Y.}18H.  Y.  S.  456. 

Matters  not  apparent  on  record. 

30.  If  the  case  omits  the  statement  that  it  con- 
tains all  the  evidence,  no  questions  of  tact  will 
be  reviewed. — Hand  v.  Society  for  Savings  of 
Cleveland,  (City  Ct.  N.  Y.)  18  N.  Y.  S.  157. 

31.  A  verdict  unsupported  by  any  evidence  in- 
volves error  of  law,  and  such  error  may  be  re- 
viewed In  the  absence  of  a  certificate  that  all  the 
evidence  appears  in  the  "case. "  16  N.  Y.  S.  805, 
afflrmed.— Robbins  t.  Downey,  (Com.  PL  N.  Y.)  18 
N.  Y.  S.  lOa 

83.  Where  the  trial  Judge  has  properly  instruct- 
ed toe  jury,  his  refusal  to  direct  a  verdict  will 
not  be  reviewed  if  the  record  on  appeal  is  not 
certified  to  contain  all  the  evidence. —  Brown  v. 
Wakeman,  (Com.  PL  N.  Y.)  18  N.  Y.  S.  303. 

83.  A  printed  case  on  appeal  purported  to  con- 
tain all  the  testimony,  but  not  all  the  evidence, 
taken  upon  the  triaL  Beld,  that  the  facts  found 
by  the  trial  judge  were  conclusive  upon  the  appel- 
late court. —Hyman  v.  Friedman,  (Com.  PL  N.  Y.) 
18N.Y.S.446. 

84.  Requests  to  find,  and  exceptions  to  the  rul- 
ings of  a  referee  appointed  by  a  surrogate  to  pass 
on  an  administrator's  account,  cannot  be  consid- 
ered on  an  appeal  from  an  order  refusing  to  con- 
firm the  referee's  report,  and  referring  the  matter 
back,  where  such  requests  and  excepuons  are  not 
mentioned  in  such  order.— In  re  Post's  Kstate, 
(Sup.)  18  N.  Y.  8.  813;  In  re  Davis,  Id. 

85.  In  an  action  to  recover  the  purchase  price 
of  goods.  In  which  a  sale  was  denied  by  defend- 
ant, and  the  evidence  was  conflicting,  there  was  a 
verdict  and  judgment  for  plaintiff,  and  defendant 
appealed,  but  omitted  from  the  "case"  certain  of 
its  letters  to  plaintiff  respecting  the  transaction, 
which  letters  were  admitted  in  evidence  and  taken 
t>y  the  jury  into  the  jury-room  for  reference. 
Held,  that  the  judgment  should  not  be  disturbed, 
since  the  court  cannot  say  but  that  snch  letters 
may  have  influenced  the  verdict  for  plaintiff.— 
Sloane  ▼.  Lockwood  Chemical  Co.,  (City  Ct 
Brook.)18N.  Y.  a44a. 


Bevlev — Harmless  error. 

86.  A  variance  between  the  proof  and  allege 
tlons  of  the  complaint,  whereby  defendant  sus- 
tained no  Injury,  and  as  to  which  no  objection  was 
made.  Is  not  a  ground  for  reversaL — McKeever  v. 
Dady,  (City  C».  Brook.)  18  N.  Y.  &  489. 

87.  The  fact  that  the  geneiral  term  of  the  oity 
court  in  affirming  a  judgment  gave  a  wrong  reason 
therefor  is  no  ground  for  reversal  it  such  affirma- 
tion waa  proper.— Brown  v.  Wakeman,  (Com.  PL 
N.  Y.)18N.  Y.  S.888. 

88.  The  improper  admission  of  opinion  evidence 
Is  not  cured  by  a  finding  of  the  court  to  the  effect 
that  such  evidienoe  is  disregarded  "except  where 
the  opinion  is  a  matter  of  personal  experience  and 
knowledge  of  the  expert,  as  shown  by  prior  and 
later  testimony;"  the  appellate  court  having  no 
means  of  determining  how  much  of  such  testimony 
the  trial  court  considered  to  be  so  fortified.— 
American  Bank-Note  Co.  v.  Metropolitan  £<L  Rr. 
Ck>..  (Sup.)  18  N.  Y.  S.  683. 

Bulings  on  erldenoe. 

89.  Though  mlings  of  the  court  as  to  the  admis- 
sion of  evidence  were  not  technically  correct,  yet 
where  the  merits  were  not  affected  thereto  the 
Judgment  wiU  not  be  disturbed  on  account  of  such 
mlings.— AngeU  v.  HiU,  (Sup.)  18  N.  Y.  S.  834. 

Objections  waived. 

40.  A  point  attempted  to  be  raised  on  trial  In  the 
court  below,  and  then  abandoned,  cannot  be  con- 
sidered in  the  appellate  court.— Markham  T.  Wash- 
burn,  (Com.  PL  N.  Y.)  18  ».  Y.  8.  865. 

AtBrmance — ^Frivolous  appeaL 

41.  In  a  probate  proceeding,  contestant  appealed 
from  an  order  denying  her  motion  to  adjourn,  on 
the  grounds  (1)  that  an  appeal  was  pending  from 
an  order  denying  a  motion  to  transfer  the  issues 
to  the  court  of  common  pleaa;  (3)  that  counsel  was 
engaged  befoi-e  a  Justice  of  the  supreme  court; 
and  (8)  that  she  desired  to  examine  by  a  oommla- 
sion  an  important  witness  in  another  state.  Btld, 
that  tbe  appeal  was  frivolous.— in  re  Kewoombe, 
iSup.)  18  N.  Y.  8.  560. 

Mandate  and  proceedings  below — Ef- 
fect of  decision  on  appeal. 
43.  Where,  in  an  action  for  libel,  the  court  of 
appeals  decides  that  tbe  publication  in  question  is 
actionable,  and  the  case  goes  back  for  a  new  trial, 
no  question  can  be  raised  as  to  whether  such  pub- 
lication is  actionable.— Moore  v.  llaanfaotttrers' 
Nat.  Bank,  (Sup.)  18  N.  Y.  &  89«. 


AFPEABANCE. 

Validity  of  notice  of  appearance. 

The  fact  that  a  notice  of  appearanoe  bears 
date  prior  to  the  date  of  the  summons  does  not  in- 
validate iu  effect.— Stalnsm  v.  StrstMS,  (Sup.)  lA 
N.  Y.  a  48. 

Apidlcation. 

For  new  triaL  see  New  Trial,  1. 
Of  payment,  see  Payment,  8. 

Appointment. 

Of  raceiven,  see  Jteoeiver*,  1,  S. 
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ASBEST. 

In  civil  actions. 

1.  The  affidavit  to  obtain  an  order  of  arrest 
■bowed  that  defendant  bought  goods  from  plain- 
tiffs, representiDK  the  purchase  to  be  for  a  wo- 
man previously  the  proprietress  of  the  store  to 
wbicQ  the  goods  were  sent;  that  defendant  bad 
married  her,  and  thereafter  conducted  the  bust 
ness  in  her  former  name,  and  the  goods  were  real- 
ly for  himself;  and  that  he  had  sold  all  the  stock 
in  trade,  and  refused  to  pay  plaintiffs.  Held,  that 
a  disposal  of  his  property  with  intent  to  defraud 
his  creditors  was  shown,  such  as  would  sustain  an 
order  for  his  arrest.  —  Engelage  t.  Baymoad, 
(C!om.  PL  N.  Y.)  18  N.  Y.  B-MIl 

2.  Code  Civil  Proo.  (  S72,  provides  that  •  de- 
fendant arrested  in  a  civil  action,  if  plaintiff 
neglects  to  enter  judgment  therein  within  10  days 
After  it  is  in  bis  power  to  do  so,  must  on  hia  ap- 
plication be  discharged  from  custody,  if  be  has 
already  been  taken  under  the  mandate,  or,  if  be 
has  not  yet  been  imprisoned,  that  he  be  relieved 
from  imprisonment  by  virtue  of  suoh  mandate, 
unless  reasonable  cause  is  shown  why  the  applioa- 

•  tion  should  not  be  granted.  Held,  that  reason- 
able cause  may  be  shown  as  well  on  an  appUcaUon 
to  discharge  the  prisoner  from  arrest  it  in  onstody 
as  on  an  application  to  relieve  from  arrest  if  not 
in  custody.— Knight  ▼.  Vanderbilt,  (Sup.)  18  N.  Y. 
8.  810. 

8.  On  an  application  tor  a  defendant's  dis- 
charge from  arrest  under  Code  Civil  Proo.  $  572,  it 
appeared  that  the  verdict  was  rendered  January 
aist,  the  order  of  arrest  obtained  on  the  SStb, 
served  February  8d,  a  motion  to  vacate  made  two 
days  thereafter,  and  judgment  entered  February 
8th,  and  that  the  order  could  not  be  issued  after 
judgment,  under  section  551.  Held,  that  such  facts 
were  reasonable  cause  for  denving  the  application. 
—Knight  V.  VanderbUt,  (Sup.)  18  N.  Y.  8.  810. 

ASSAUIiT  AND  BATTEBY. 

Jixcesslve  verdict. 

A  verdict  of  9100  In  an  action  for  assault  and 
battery  will  not  be  set  aside  as  exoessive,  though 
plaintiff's  only  injury  was  a  "black  eye. "— Dunlap 
V.  Boss.  (Sup.)  18  N.  Y.  8.  43. 

Assessment. 

Of  taxes,  see  Taxation,  10, 11. 

Assets. 

What  are,  see  Executors  and  Adminittraiors,  1. 

ASSIGNMENT. 

See,  also,  AstUjnmentfor  Benefit  of  Creditors. 
Of  cause  of  action,  see  Champerty  and  Mainte- 
nance. 
debt  and  mortgage,  see  Mortgages,  1. 
Bights  of  assignee  of  contractor,  see  Mechanios' 

Liens.  8,  4. 
Title  of  assignee,  see  Bankruptcy,  1. 

Consideration — Precedent  debt. 

1.  An  assignment  of  a  claim  being  made  for 
collection,  the  avails  to  be  applied  in  payment  of 
an  antecedent  debt  due  from  the  assignor  to  plain- 


tUt,  the  oourt  erred  In  refnslng  to  find  ttiat  plaia- 
tiff  did  not  part  with  anything  of  value  in  consid- 
eration of  the  assignment.- English  v.  Sill,  (Sop.) 
18N.Y.  8.676. 

Bights  of  assignee. 

2.  An  assignee  of  a  atale  claim,  who  takes  it 
on  account  of  an  antecedent  debt  due  from  oness- 
■ignor,  the  other  assignor  being  the  'wife  of  one  of 
tbe  original  parties  in  interests  who  f rsadulent(r 
misappropri^ed  moneys,  and  as  agent  for  his  wifs 
agreed  that  such  claim  might  be  appropriated  to 
cover  his  defalcation,  is  entitled  to  no  apecial  con- 
sideration in  equity,  and,  if  any  doubt  exists  upoa 
all  the  testimony  as  to  such  agreement,  tbe  as- 
signee must  establish  liis  oase  by  a  preponder- 
ance of  evidence.— St  John  v.  Ckwtea,  (Sup.)  US. 
Y.B.41SL 


ASSIQNMENT  FOB  BEinEFIT 
OF  OBEDITOBS. 

See,  also.  Fraudulent  Conveyanees. 
Rights  of  bona  Jld«  purchaser  from  assignee,  see 
Sale,  15. 

VaUdity. 

1.  A  conveyance,  the  only  eonsideratlon  of 
which  is  an  agreement  on  the  part  of  the  trans- 
feree that  he  will  apply  tbe  proceeds  in  paymect 
of  the  debts  of  the  transferrer,  is  void,  unless  ex- 
ecuted in  the  manner  prescribed  for  a  general  as- 
signment, even  though  there  be  no  actual  intent  to 
hinder  or  defraud  creditors.— Lelunan  v.  Bentler, 
(Super.  N.  Y.)  18  N.  Y.  8.  778. 

8.  The  provision  of  Laws  1888,  e.  SM,  that  as- 
signments for  tbe  benefit  of  creditors  shaiPstate 
the  residence  and  kind  of  business  of  the  debtor, 
and  the  place  at  which  such  business  shall  be  con- 
ducted, U  directory,  merely ;  and  where  an  assign- 
ment omits  to  state  the  same  tbe  assignee  may 
nevertheless  maintain  an  action  for  the  oonver- 
sion  of  the  goods  against  a  third  person.— Otis  v. 
Hodgson,  (Sap.)  18  «.  Y.  8.  509. 

— —  Certifloate  of  aoknowiedgment  by 
partnerahlp. 
8.  It  is  not  necessary  that  the  oertiUcate  ol 
acknowledgment  of  an  assignment,  signed  by  on< 
partner  with  the  names  of  both  mei^iers  of  the 
firm,  shall  state  that  the  signing  partner  was  au- 
thorized by  the  other  to  sign  his  name  to  the  instru- 
ment.—National  Bank  v.  Scriven,  (Sup.)  18  N.  Y 
8.  877. 

Preferences. 

4.  Laws  1887,  e.  SOS,  declaring  that,  "in  all  gen- 
eral assignments  "  any  preference  therein  shall  not 
be  valid  "except  to  the  amount  of  one-third  in 
value  of  the  assigned  estate, "  does  not  prevent  a 
debtor  from  transferring  all  his  property  to  a  sln- 

fle  creditor,  for  the  bnnn  fide  purpose  of  paying  s 
ebt,  since  such  a  transfer  is  not  a  general  assign- 
ment, within  the  meaning  of  the  act. — Tompkins 
V.  First  Nat.  Bank,  (Sup.)  18  N.  Y.  8.  834. 

Illegal  payment  of  oompound  inter- 
est. 

6.  The  payment  and  receipt  in  good  taXfh  of  a 
olaim  preferred  b.v  a  general  assignment,  which 
includes  compound  interest,  computed  without 
knowledge  of  its  illegality,  will  not  render  such 


Digitized  by 


Google 


INDEX. 


967 


Myment  and  receipt  franduleot  m  to  oreditors, 
rat  snob  payment  is  good  aa  to  that  portion  which 
8  exclusive  of  the  oompound  interest.— Feyser 
T.  Myers,  (Sup.)  18  N.  T.  a  786. 

The  assignee — Disbursements  to  coun- 
sel. 

6.  Although  an  assignee  for  benefit  of  credlt- 
irs,  in  making  a  disbursement  to  his  counsel  for 
lerrices  rendered  in  contastlag  a  claim  to  sur- 
rharge  his  account  filed  under  the  assignment  act, 
B  not  restricted  to  tbe  statutory  allowance  in  an 
lotion  against  him  for  an  accounting,  the  statute 
'u  ruishes  a  guide  in  the  matter ;  and  toe  proportion 
>etween  the  amount  involved  and  tbe  compensa- 
joD  claimed  should  be  considered,  especially  where 
.he  estate  Is  small.— In  re  Aplington,  (Com.  PI.  N. 
r.)  18  N.  Y.  B.  857;  In  re  LltteU's  Kstote,  Id. 

Bemoral. 

7.  An  assignee  who  seeks  to  further  the  Inter- 
ista  of  the  assignor  to  the  prejudice  of  creditors, 
'etains  counsel  employed  by  the  wife  of  the  a»- 
lignor  having  claims  on  the  assigned  estate  hostile 
o  those  of  CKditors,  is  guilty  of  prevarications  in 
,he  interests  of  the  wife  of  the  assignor,  and  makes 
lo  examination  of  the  books  of  the  assignor  after 
lotice  from  creditors  that  the  assignor  had  not  in- 
sluded  certain  assets  in  his  inventory,  should  be 
:emoved.— In  re  Melton,  (Sup.)  18  N.  T.  B.  61S. 

EUghts  of  creditors. 

8.  A  lease  provided  that  the  rent  should  b« 
payable  in  monthly  Installments,  and  empowered 
die  lessors  to  re-enter  and  re-rent  the  premises  in 
3ase  of  non-payment  of  rent,  and  to  apply  the  pro- 
seeds  to  the  payment  of  the  rent  aoorulng  during 
ihe  balance  of  the  term,  with  liabiUtgr  on  tM 
essee  to  pay  the  residue.  Meld  that,  where  tbe 
essee,  before  the  ezplr»tlon  of  bis  term,  made  an 
issignment  for  tbe  benefit  of  creditois,  in  wbioh 
le  provided  that  the  aMlgnee  should  pay  in  full 
tU  debts  "dne  and  owing"  by  the  assignor,  and 
;be  rent  had  been  paid  for  tbe  month  in  which  the 
kBsignment  wm  made,  a  claim  by  the  lesson  for 
.be  differenoe  between  tbe  amount  of  tbe  rent 
agreed  to  be  paid  for  tbe  unexpired  term  and  the 
amount  for  which  they  were  able  to  re-rent  the 
>remiaeawas  not  on  a  debt  "due  and  owing  "to 
bem  by  the  assignor  at  the  time  of  tbe  assign- 
nent.— In  re  Willis,  (Sup.)  18  N.  Y.  B.  413;  In  re 
Samoe,  Id. 

ASSOCIATIONS. 

lee,  also,  CorpwatUma. 

Sxpulslon  of  members — Beinetatement. 

1.  PlaintUt  was  a  member  of  an  association, 
ne  of  tbe  nrtlclea  of  whiota  oottt«ined  a  provision 
or  certain  assessments,  and  provided  that  a  fail- 
re  to  p*y  tbe  same  within  M  days  from  their 
ate  woula  work  a  forfeiture  of  al)  previous  pav- 
lents  and  all  interest  in  the  company.  Plaintiff 
ecame  In  arrears  for  non-payment  of  assessments, 
nd  the  company,  b^  resolutioD,  extended  the  time 
or  payment.  During  tbe  period  of  such  exten- 
ion,  plaintiit,  by  her  agents  tendered  the  amount 
ue  tbe  association,  but  it  refused  to  reoeive  the 
tme,  and  subsequently  expelled  her.  HelcL,  that 
laintiH  was  entitled  to  be  restored  to  membership 
n  payment  of  her  back  assessments. — Wertheimer 
.  Sctanater,  (Sup.)  18  N.  Y.  S.  84Sw 


Expulsion  of  members — Special  meeting 
of  trustees. 
8.  By-laws  of  an  association  incorporated  un- 
der Act  April  11, 1865,  "for  tbe  incorporation  of  so- 
cieties or  clubs  for  certain  social  and  recreative 
purposes,"  provided  for  special  meetings  of  the 
trustees  on  notice  in  writing  to  each  member  of 
the  board,  and  authorised  the  expulsion  of  a  mem- 
ber at  a  special  meeting,  a  two-thirds  vote  of  the 
trustees  present  being  required  therefor.  Held, 
that  the  board  had  no  jurisdiction  to  expel  a  mem- 
ber at  a  special  meeting,  of  which  one  of  the  trus- 
tees did  not  receive  written  notice,  and  at  which 
such  trustee  was  not  present;  and  that  the  mem- 
ber so  expelled  was  entitled  to  a  mandamus  to  re- 
store him  to  membership. — People  v.  Oreenwood 
Lake  Ass'n,  (Sup.)  18  N.  Y.  B.  491. 

ASSUMPSIT. 

Action  ■ounding  in  tort  and  oontraot)  Me  Ao-- 

tion,l. 
For  stipulated  price  of  goods,  see  Sale,  Vt, 

When  lies. 

1 .  Plaintiff  sold  his  business  to  defendants,  and 
left  a  telephone,  of  which  he  was  the  licensee,  on 
the  premises,  and  the  latter  used  such  telephone 
continuously  thereafter  in  their  business.  Held, 
that  defendants  were  chargeable  with  notice  that 
tbe  use  of  the  instrument  involved  tbe  obligation 
of  tbe  licensee,  and  such  use  by  them  Implied  a 
promise  to  pay  plaintiff  therefor. —UcSorley  ▼. 
Faulkner,  (C&m.  Pi.  17.  Y.)  18  N.  Y.  8.  460. 

Money  Iiad  and  received. 

3.  The  constitution  of  tbe  New  York  Stock  Kx- 
ehange  provides  that  on  the  death  of  a  member  of 
the  exchange  a  certain  sum  shall  be  paid,  out  of  m 
fund  provided  for  that  purpose,  to  certain  pre- 
scribed relatives  of  decedent,  "as  a  gratuity  from 
thesurvlTing  members  of  the  exchangeu"  Tneoon> 
stlttttion  also  provides  that  a  certified  copy  of  the 
proceedings  before  a  surrogate  "shall  be  accepted 
as  proof  of  the  rights  of  the  claimants,  be  deemed 
ample  authority  to  the  stock  exchange  to  pay  over 
tbe  money,  shall  protect  the  exchange  in  so  doing, 
and  shall  release  the  exchange  forever  from  all 
further  claim  or  liability  whatsoever. "  Held,  that 
where  the  proceedings  for  the  probate  of  the  will 
of  a  deceased  member  mentioned  only  three  rela- 
tives within  the  prescribed  degree,  when  in  fsct 
there  were  others,  and  the  exchange,  relying  on 
the  recitals  in  such  proceedings,  paid  the  fund  to 
tbe  three  persons  named  therein,  no  question  being 
then  made  as  to  the  right  6f  the  omitted  relutives, 
they  may  recover  tbeir  share  of  tbe  fund  from  tbe 
others  as  money  had  and  received. — Webb  v.  My- 
ers, (8up.)  18  N.  Y.  B.  711. 

To  another  person's  use. 

8.  In  an  action  by  tbe  receiver  of  an  associa- 
tion for  money  alleged  to  have  been  received  by  de- 
fendant to  the  use  of  tbe  association,  it  appeared 
that  one  C.,  who  was  a  stockholder  in  the  associ^ 
tion,  and  owed  a  balance  of  $5,000  on  his  subscrip- 
tion, paid  that  amount  to  defendant.  Defendant 
was  not  authorized  to  act  for  the  association,  and 
claimed  that  he  received  the  money  on  his  own  ac- 
count. Plaintiff  introduced  in  evidence  a  release 
and  bond  of  indemnity  executed  by  defendant  to 
C,  reciting  that  whereas  C.  had  become  a  sub- 
scriber for  stock  in  the  association,  "a  portion  of 
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which  svbaerlptioa  ha*  renwlned  nnpkld  antll  Um 
date  of  these  presents,  and  has  now  been  paid  in 
tuU  hy  the  payment  of  the  balance  of  aud  snb- 
tcriptiOD  to  me,  tbe  receipt  of  which  is  hereby  ac- 
knowledged," defendant  would  save  C,  among 
ether  things,  from  loas  for  such  debt.  Defendant, 
boweyer.  Introduced  the  testimony  of  C.  that  he 
knew  defendant  was  not  a  trustee  or  agent  of  the 
association,  and  did  not  intend  to  p«y  him  the 
money  as  such,  and  that  defendant  expressly 
stated  that  he  could  not  receive  the  money  as  agent 
of  the  association.  Held,  that  defendant  received 
the  money  on  his  own  account,  and  not  to  the.use 
of  the  association,  and  plaintiff  could  not  recover 
It  from  him.— Fox  v.  MoComb,  (Sup.)  18  H.  Y.  B. 
Sll. 

i.  Where  a  third  person  receives  on  his  own 
aooonnt  and  tor  Us  own  use  the  amount  of  mooey 
due  from  a  debtor  to  his  creditor,  and  gives  hb 
personal  gnarantv  to  the  debtor  to  save  him  from 
toss  on  account  of  the  debt,  and  does  not  assume  to 
receive  the  money  for  the  creditor,  the  latter  oan- 
'  not  recover  it  from  him  in  an  action  for  money  re- 
ceived to  Ito  vae.— Fox  v.  McComb,  (Sup.)  18  S.  Y. 
a  611. 
Pleading. 

S.  A  complaint  allegtnfr  that  an  agent,  em- 
ployed to,  did  collect  oertam  money,  and  refused 
to  pay  tbe  same  over,  "but  wholly  misappropri- 
ated and  misapplied"  the  same  to  his  own  use, 
states  a  cause  of  action  for  money  had  and  re- 
ceived, and  not  for  conversion;  the  words  "misap- 
propriated and  misapplied  "being  the  mere  state- 
ment of  a  legal  conclusion  following  the  allegation 
of  non-payment  over.— Cohn  v.  Beoichardt,  (Sup.) 
18  N.  X .  S.  84. 

0.  The  complaint.  In  an  action  on  an  account, 
is  sufficient  where  it  alleges  that  defendant  is  in- 
debted  to  plaintiffs  in  a  named  sum,  on  an  aeconnt 
for  money  expended  and  commissions  earned  in 
the  purchase  and  sale  of  merchandise  by  them,  as 
her  agents  and  at  her  request,  as  more  fully  ap- 
pears by  certain  annexed  aooounts  made  a  pMt 
thereof.— HenU  ▼.  Miner,  (Sup.)  18  S.  Y.  0.  880. 

AsBumptioii  of  Bisks. 

See  Matter  and  Servant,  18. 

ATTACHMENT. 

See,  also,  .Execittion. 

Fn»n  foreign  state,  see  ConJUct  of  Laws,  L 

Grounds. 

1.  Direct  threats  by  a  debtor  to  make  an  aa- 
■Ignment  preferring  other  creditors.  In  order  to 
prevent  a  particular  creditor  from  proceeding  t^ 
attachment  to  secure  bis  debt,  oonstitnte  sufficient 

6 rounds  for  an  attachment  against  such  debtor. — 
nited  States  Net  A  Twine  Co.  v.  Alexander, 
(City  Ct  R.  Y.)  18  N.  Y.  S.  147. 

2.  A  company  conveyed  all  Its  property  to  one 
ei  It*  largest  oi«ditors,  ostensibly  for  tkim  to  man- 
age and  pay  all  the  creditors  ratably  and  in  fall, 
and  tnm  over  the  surplus  to  the  company,  but  this 
understanding  was  not  evidenced  by  writing. 
Shortly  after  the  transfer,  the  transferee  took  poa- 
■easion  of  idl  the  property  and  business  of  tbe 
company,  and  shipped  out  of  the  state  some  of  the 
wopnty  needed  to  complete  work  in  progress. 
The  company  bad  a  large  floating  debt ;  there  were 


first  and  seoond  mortgages  on  Ita  propect7;sBi 
judgments  had  been  entered  agsuist  It.  B^ 
that,  as  a  corporation  is,  by  1  B«v.  St.  p.  608,  { 4, 
unable  to  make  a  valid  assignment  for  an  eqnitsbia 
division  of  assets  among  ita  creditora,  tbe  i> 
tempt  to  make  such  transfer  was  proof  of  an  inteet 
to  defraud  creditors  sufficient  to  suataiD  an  sttacb 
ment  against  the  property  of  the  oon^pany. — ^Bkk- 
neU  T.  Bpelr.  (CSom.  TL  N.  Y.)  18  N.  Y.  &  SSO. 

Statement  ot  gronnda  in  warrant — Mao-  | 
datory  provisions. 
>.  The  provisions  of  Code  CirU  FMmx  |  94L 
that  a  warrant  of  attaohment  "muat  be  anbacribad 
by  tbe  judge  and  tlte  plalntUTs  attom^y,  and  most 
briefly  reate  the  ground  of  the  attachment, '  an 
mandatory,  and  the  omission  of  each  requlremeati 
is  not  a  mere  irr^ularity,  curable  ^  amendmeDt 
— HaoDonald  v.  £ef erdorf,  (Com.  A  N.  Y.)  18  S. 
Y.  S.  768L 

4.  A  warrant  of  attachment  whldi  merely  le- 
eltes  that  "defendant  has  departed  from  the  Otf 
and  state  of  New  York,  "such  departure  not  bdag 
by  statute  specified  as  a  ground  of  attacbmesi 
does  not  comply  with  Code  Civil  Proa  S  Ml,  pro- 
viding that  the  warrant  shall  briefiy  state  tbe 
ground  of  tbe  attachment.— ICacDonald  t.  B^iefer- 
dorf.  (Com.  FL  K.  Y.)  18  N.  Y.  a  TB8. 

AfBdavit. 

5,  Averments  on  Information  and  balieC,  ahow- 
mg  no  personal  knowledge  as  to  the  making  ot 
the  warranty,  breach  ot  which  is  claimed,  furnish 
no  basis  for  an  attachment.— KorfoUt  &  N.  B. 
Hosleiy  Co.  v.  Arnold,  (Sup.)  18  N.  Y.  8.  Bia 

fl.  An  attaobment  tor  fraud  in  making  the 
contract  for  sale  ot  certain  sewing  machines,  the 
price  paid  for  which  is  sought  to  be  recovered, 
sbouldnotbe  granted  on  allegatlona  of  defendant't 
affidavit  that  the  machines  could  perform  satis- 
factory work  tor  the  purpoaea  of  plalntUPa  bnat- 
ness,  their  failure  to  do  so,  the  allowaaoe  of  many 


years  tor  furnishing  better  machineeon  the  repie- 
sentatlons  of  defendant  that  the  detecta  coula  be 
cured,  the  final  failure  ot  the  new  matdUnea.  and 
the  conolusion  of  affiant  that  defendant  mast  have 
made  his  representations  with  Intent  to  deoetvs 
plaintlfl,  knowing  them  to  be  false,  rdying  prob- 
ably on  bis  belief  that  experiments  would  enaUa 
him  to  make  good  his  representetlans.— Norfolk* 
N.  B.  Hoalery  Co.  v.  Arnold,  (Sup.)  U  H.  Y.  & 
910. 

7.  An  attachment  cannot  be  granted  tn  an  a»- 
non  oased  on  breach  ot  warranty  wlthont  an  aver- 
ment In  the  affidavit  that  a  caoae  ot  action  ezlstsd 
over  and  above  aU  oounterolatma.— Norfolk  *  H. 
B.  Hosiery  Co.  V.  Arnold,  (Sap.)  18  H.  Y.  B.  910. 

8.  In  an  action  on  several  distinct  olatma  it  is 
not  necessary  that  an  affidavit  for  an  attachment 
should  allege  that  as  to  each  item  there  is  ne 
counter-claim.  Hurray  v.  HanUn,  80  Hon,  8S,  di» 
approved.— United  BUtes  Net  *  Twine  Oa.  T. 
Alexander,  (City  Ct.  N.  Y.)  18  N.  Y.  &  USt. 

9.  Code  avU  Proc.  1 888,  declaring  that  aa  affi- 
davit In  attachment  must  show  plalntUt  to  be  od- 
tltled  to  a  certain  sum  ovw  and  above  all  ooun- 
terclalms  "known  to  talm,"  allowa  the  aflldavit  te 
be  made  bv  an  agent,  or  other  person  than  plain- 
tilt,  only  when  some  ezenae  Is  given  tor  not  pro- 
ducing the  affidavit  of  plaintifL—Oribbaa  T.  Oaiim, 
(Snp.)  18  N.  Y.  &  808;  Kaymond  v.  Same,  Id.  809. 

10.  A  person  who  has  general  charge  and  anper* 
Tiaion  over  the  bnslBaas  ot  OBOther  person  moat 
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ba  daemed  to  b»T*  snfflolMit  penooal  knowledge 
to  make  an  affidavit  In  attachment  for  a  debt  ow- 
Idk  to  such  person.— Oribbon  t.  Ganss,  (Sup.)  18 
N.  T.  a  608;  RaTmond  ▼.  Same,  Id.  800. 

Serrloe  within  80  days— Obstmotion  by 

defendant. 

11.  The  requirement  of  Code  ClTil  Proo.  1 688, 
that  a  warrant  in  attachment  shall  be  serred 
wlthtn  80  days  after  the  granting  thereof,  will  not 
be  affected  by  the  fact  that  defendant  prevented 
personal  servloe  within  that  time  by  remaining 
m  seclusion  at  an  hotel  under  an  assumed  name, 
and  committing  suicide  there;  and,  the  warrant 
not  harlng  been  serred  within  the  80  days,  the 
same  most  be  vacated,  though  Code  ClTll  rroo.  | 
756,  provides  that  u  action  shall  not  abate  if  the 
OMise  of  action  survive  or  continue.— Lndwig  v. 
Blum.  (Bup.)  18  M.  Y.  &  69. 

JHssolution. 

13.  The  receiver  of  a  bank,  who  acquired  title 
to  attached  property  prior  to  the  attachment,  can- 
not move  to  vacate  the  same  simply  because,  under 
such  attachment  asainst  the  bank,  his  property 
was  seized;  Code  CivU  Proc  i  683,  allowing  only 
those  whose  interests  are  acquired  subsequent  to 
the  attachment  to  so  move.— Key  West  Bldg.  A 
I^oan  Ass'n  v.  Bank  of  Key  West,  (Sup.)  18  n.  T. 
a  880;  Allen  v.  Bame,  Id.  891. 

U.  An  attachment  will  not  be  vacated  on  the 
rround  that,  according  to  defendant's  affidavit, 
there  is  no  such  debt  due  as  is  claimed  in  the  com- 
plaint; but  such  question  can  be  disposed  of  only 
on  the  trial,  as  the  facts  are  not  undisputed,  and  the 
legal  conclusions  are  uncertain.  Lowenstein  v. 
Salinger,  17  N.  Y.  a  70,  and  Brown  v.  Wigton,  18 
M.  Y.  a  490,  followed.— Sterns  Paper  Ca  v.  John- 
son, (Sup.)  18  N.  Y.  S.  400. 

14.  Upon  an  appeal  from  an  order  of  the  city 
eonrt  denying  a  motion  to  vacate  an  attachment^ 
the  eourt  of  common  pleas  is  limited  to  the  Inquirv 
whether  there  is  an  entire  absence  of  facts  justi- 
fying the  issuing  of  the  warrant— BickneU  v. 
Speir,  (Com.  PL  N.  Y.)  18  K.  Y.  8.  690. 

—  Motion  to  vacate. 

16.  Where  defendants  move  to  vacate  an  attaoh- 
ment  on  the  ground  that  plalntUt  has  no  oanse  of 
aotion,  it  is  not  necessary  that  plaintiff  should 
file  rebuttlns  affidavits  in  order  to  nave  the  benefit 
ot  the  rule  tnat  tke  oonrt  will  not  on  such  motion 
vacate  the  attachment  unless  the  facts  are  nndis- 
pnted.  He  may  rely  upon  the  allegations  of  the 
complaint  for  that  purpose.— Brown  v,  Wigton, 
<Sup.)18N.  Y.  aiSO. 

ATTOBNET  AND  CLIENT. 

Attomojrs'  feea,  action  for  divoroe,  see  Divorce,  4. 
Conveyance  to  attorney,  action  to  set  aside,  see 

Bzeroise  of  power  of  attorney,  see  Powers,  1. 
PrlvilMed  conunnnioations,  see  Witneat,  iri. 
Bendltfon  of  bill  for  fees,  right  to  recover  greater 
amoont,  see  Accord  and  ScOt^faeUon. 

▲nihority. 

1.  An  attorney  cannot  •ubstltnte  another  to 
•et  for  him  as  attorney  of  record,  without  consent 
of  his  oUent.— Buoklej  t.  Buckley,  (Sup.)  18  N.  Y. 

aw. 


Employment  of  aaalBtaat — Batiflcation. 

2.  Plaintiff  was  employed  as  local  attorney  by 
defendants'  counsel,  who  had  full  management  of 
tbe  case.  Defendants  knew  of  suoh  employment, 
and  had  received  a  bill  for  the  services  rendered 
thereunder.  Counsel  stated  that  the  services  had 
been  performed,  and  should  be  paid  for,  whereupon 
defendants  promiud  to  "fix  the  matterup."  Held, 
that  defendants  not  onlv  admitted  the  employment, 
but  ratified  the  plaintilPs  acta.— Bradt  v.  Scott, 
(Sup.)  18  N.  Y.  8.  607. 

Order  to  pay  oyer  money. 

8.  Where  an  attorney  has  agreed  to  proeeonte 
a  claim  for  a  given  percentage '"of  tbe  sum  rscov- 
ered, "  he  may,  when  there  is  no  dispute  as  to  the 
facts,  be  required  to  pay  over  to  his  ellent  the 
proper  amount  by  an  order  of  tiie  court  on  whose 
Judgment  the  money  has  been  made. — Sprague  v. 
Horton,  (City  Ct  N.  Y.)  18  N.  Y.  8. 166. 

Money  collected  in  another  state. 

4.  An  attorney  at  law  collecting  money  for  his 
client  may  be  compelled,  by  summary  proceed- 
ings, to  pay  over  the  same,  as  well  where  such 
moneys  were  collected  in  a  proceeding  instituted 
in  another  state  as  in  domestic  aotions.—Batterson 
V.  Osborne,  (Sup.)  18  N.  Y.  a  48L 

Offloloiu  intermeddling. 

6.  The  fact  that  plaintUTs  attorney  had  ad- 
vised the  adjoining  owners  on  a  highway  in  which 
telephone  poles  hsd  been.erected  of  their  rights  in 
the  premises,  and  suggested  an  appropriate  remedy 
for  their  disturbance,  he  not  having  directly  or  in- 
directly purchased  any  of  their  claims  for  his 
cUent  In  vioUtion  of  Code  ClvU  Proo.  K  73,  74,  did 
not  constitute  officious  intermeddling  on  his  part. 
— Blashfleld  v.  Empire  Stete  TeL  *  TeL  Co.,  (Sup.) 
18  M.  Y.  B.  2S0. 

Compensation. 

0.  The  attorney  for  defendant  In  a  divoroe  suit 
compromised  her  claim  for  alimony,  under  her  in- 
structions, by  which  she  was  to  receive  18,600, 
without  deduction  for  oosto  or  counsel  fees.  The 
attorney  collected  88,600,  and  after  deducting  tl,O0O 
for  fees  claimed  a  further  fee  of  loUO.  Held,  that 
he  was  estopped  to  claim  fees  that  would  reduce 
hts  client's  net  recovery  below  •3,60a— Battersoa 
T.  Osborne,  (Sup.)  18  H.  Y.  a  481. 

7.  An  attorney  at  law  who  oommenoed  an  ao> 
tion  on  behalf  of  plaintiff*  for  jMurtition  of  real  es- 
tate, and  abandoned  the  cause,  and  left  New  York 
state  for  six  years,  cannot,  upon  his  return,  the 
parties  having  meanwhile  settled  the  matters  in 
litigation  between  themselves,  recover  his  fees, 
costs,  and  disbnrsemento  incurred,  or  to  be  in- 
curred, therein.— Buckley  v.  Buckley,  (Bun.)  18  N. 
Y.8.607. 

Award. 

Action  to  recover,  see  Eminent  Domatn,  47. 

Of  commissioners  for  land  taken  for  railroad,  see 

Eminent  Domain,  40. 
Waiver  of  right  to  claim,  see  XmlnaU  Domain, 

60. 

bahi. 

Vacation  of  forfeiture. 

An  application  to  remit  a  forfeited  reeog. 
nixanoe  was  made  and  granted  in  the  court  of 
common  pleas  of  New  York  dty  without  a  discloe- 
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ure  of  the  ftust  that  k  former  appllcatton  for  the 
same  purpose  had  been  denied  by  one  of  the 
judges  of  the  court  of  general  sessions.  Held, 
that  the  judgment  remitting  the  forfeiture  must 
be  vacated.  People  ▼  Street,  14  N.  Y.  S.  778,  fol- 
lowed.—People  T.  Lasher,  (Com.  PL  M.  Y.)  18  N. 
Y.  B.  186. 

BAIIiMENT. 

See,  also,  Banks  and  BanMng;  Carrlen. 

Liability  of  bailee— Agreement  to  make 
repairs. 

The  hirer  of  a  wagon  and  team,  who  agrees 
to  pay  for  repairs  of  the  wagon,  broken  while  in 
his  use,  cannot,  in  an  action  on  such  agreement, 
defend  on  the  ground  that  the  breakage  of  the 
wagon  was  brought  about  by  defective  harness.— 
Kiley  t.  Lowry,  (Sup.)  18  N.  Y.  S.  890. 

BaUots. 

Bee  EUctUyns  and  Voters,  4. 

BANKBUFTOT. 

See,  also,  Assignment  for  Benefit  of  Creditors; 
fraudulent  Conveyances. 

Title  of  assignee. 

1.  p.,  plaiptlS's  and  defendants'  oommon  source 
of  title,  conveyed  to  8.  in  1885,  taking  a  purchase- 
money  mortgage,  and  S.  conveyed  to  W.  W.  was 
adjudged  a  Bankrupt  in  1843,  and  the  premises 
passed  to  his  assignee.  P.  foreclosed  his  mortgage 
in  1845,  without  making  W.  and  the  assignee  par- 
ties, purchasing  the  premises  himself.  P.  died  In 
1855,  and  in  1858  his  representative*  filed  a  biU 
against  W.'s  representattves,  and  against  the  as- 
aignee  In  his  Individual  capaicity,  to  quiet  title  by 
foreclosing  the  purchase-money  mortgage  as 
against  them.  Foreclosure  was  had.  and  the 
premises  were  purchased  by  C,  who  had  acquired 
the  Interests  of  aU  P.'s  heirs  at  law.  Held  that, 
the  assignee  not  having  appeared  in  the  action  in 
his  representative  capacity,  the  foreclosure  and 
sale  did  not  divest  his  title.— Townshend  v.  Thorn- 
•on,  (Super.  N.  Y.)  18  N.  Y.  &  870. 

Bale  by  assignee — Effect. 

2.  In  1845  an  assignee  in  bankruptcy  sold  cer- 
tain land  at  auction.  Held,  that  by  such  sale  the 
assignee  divested  himself  of  all  interest  in  the 
property,  so  that  a  second  sale  by  him  in  1809 
was  void. — ToTvnshend  v.  Thomson,  (Super.  N. 
T.)  18  N.  Y.  S.  870. 

3.  Besides,  the  bankrupt  having  been  dis- 
charged in  1843,  and  no  debts  having  been 
proven  against  his  estate  after  that  time  prior 
to  1869,  the  interest  of  the  assignee  had  reverted 
to  the  bankrupt  and  his  heirs,  and  the  conveyauce 
by  the  assi^ee  in  1869  was  also  for  that  reason 
void. — TowTisliend  v.  Thomson,  (Super.  N.  Y.) 
18  N.  Y.  8.  870. 

BANKS  AND  BANKING. 

Action  to  recover  deposits  attached,  see  Inter- 
pleader. 
Taxation  of  assets,  see  Taxation,  & 


Beftisal  to  pay  check — Action  for  dam- 


In  an  action  against  a  bank  by  a  depositor. 
to  recover  damages  for  failure  to  pay  m  cbe<k 
drawn  by  him  in  favor  of  a  third  person,  the  cos- 
plaint  was  fatally  defective  in  failing  to  allege  that 
the  check  bad  been  Indorsed  by  the  payeei — Row- 
ley V.  National  Bank  of  Deposit,  (Bap.)  18  S.  Y.  a 

Bastardy. 

New  trial,  sea  Criminal  Law,  9. 

Benevolent  Societies. 

Exemption  from  taxation,  see  Taxation,  7. 

Bequest. 

BeeCharMes:  Wilis. 

Bill  of  Particalan. 

ae«  Pleading,  ia-18. 

Bills  and  Notes. 

Bee  Negotiable  Instruments. 

Bona  Fide  Purdhasera. 

Of  land,  see  Vendor  and  PurOuiser,  8. 

negotiable  instruments,  see  Negotiable  Inttru 

menta,  6-18. 
personalty,  see  Sale,  16. 

Bonds. 

Bee  Principal  and  Suretu. 

Actions  on  Injunction  bonds,  see  InivnMon,  9, 10. 

By  dealers  In  Uqnors,  ralldity,  see  Intoxleatina 

LUpwrs,  1-6. 
OfKuardians,   aottons  on,  see  OuartUan  and 

Ward,  8,  4. 
Parol  evidence  to  vary,  see  IMdenae,  17. 

Books  and  Papers. 

Inspeotton  of,  see  XMsooverv,  18, 13. 
lUgnt  to  inspect  corporate  books,  see  CorDor» 
tlOM,  89, 80. 

B0T7NDABIES.     . 

Streams  and  waters. 

1.  Where  a  creek,  in  a  time  of  freshet,  breaks 
through  a  narrow  neck  of  land,  and  afterwards 
continues  to  flow  through  the  new  channel,  sep- 
arating the  neok  from  the  tract  to  which  it  orig- 
inally belonged,  such  separation  Is  not  caused  by 
the  "wear  of  the  creek, "  within  the  meaning  of  a 
deed  which  conveyed  to  pIsintiSthe  tract  of  whieli 
such  neck  was  a  part, "  less  the  wear  of  the  creek.  * 
— Henning  v.  Bennett,  (Bup.)  18  N.  Y.  B.  MS. 

Highways. 

8.  A  deed  desoriUng  the  land  aa  beginning  "on 
the  north  side"  of  a  highway,  "at  the  corner  of 
a  lane,  and  running  along  the  laae,  and  thence  by 
various  courses  to  tiie  highway,  and  thence  along 
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be  bigbwa^  to  the  starting  point,  oonreys  the  fee 
if  the  adjoining  half  of  the  highway,— HoUoway 
r.  Southmayd,  (Sup.)  18  N.  Y.  8.  707. 

3.  A  deed  which  describes  the  land  as  begin- 
ilnfT  at  a  "comer  of  the  west  side  of "  a  highway 
it  the  northerly  side  of  a  private  road,  and  run- 
lintr  thence  "along  the  west  side  of"  the  highway, 
ind'  thence  by  several  courses  to  the  starting 
loinl,  does  not  convey  the  fee  of  the  highway. — 
Holloway  v.  Delano,  (Sup.)  18  N.  Y.  S.  T04. 

4.  Uince  the  owner  of  land  abutting  on  a  high- 
way in  the  country  is  presumed  to  own  the  fee  to 
the  middle  of  the  highway,  a  deed  describing  the 
land  as  "beginning  at  the  corner"  of  a  neighbor's 
land  on  the  north  side  of  a  highway;  thence  run- 
ning "along"  the  highway;  thence,  after  several 
courses,  to  the  place  of  beginning,— conveys  the 
fee  to  the  middle  of  the  highway.  18  N.  Y.  S.  643, 
reversed.— Holloway  v.  Delano,  (Sup.)  18  N.  Y.  8. 
700;  Same  T.  Bouthmayd,  Id.  703. 

5.  For  the  same  reason,  a  deed  describing  the 
land  as  beginning  at  the  corner  of  a  field  at  the 
junction  of  a  highway  with  certain  crossroads, 
running  "along"  the  highway,  and  thus  by  various 
courses  to  the  place  of  beginning,  conveys  the  fee 
to  the  middle  of  the  highway.  English  v.  Breman, 
60  N.  Y.  809;  Bank  v.  Nichols,  64  N.  Y.  85:  and 
Insurance  Co.  v.  Stevens,  87  N.  Y.  287,— distin- 

e wished.    16  N.  Y.  S.  643,  reversed. — Holloway  y. 
elano,  (Sup.)  18  N.  Y.  S.  700;  Same  v.  Bouth- 
mayd, Id.  708. 

Agreement  to  abide  by  survey. 

6.  In  ejectment  it  appeared  that  plaintHTs 
lands  adjoined  those  of  defendant  on  the  eastorly, 
■ontherly,  and  westerly  sides ;  that  a  dispute  arose 
about  the  division  lines,  and  they  employed  a  sur- 
veyor who  ran  the  lines  so  a*  to  give  defendant 
a  narrow  strip  of  land  on  the  easterly  and  southerly 
side,  but  took  from  him  a  piece  on  the  westerly 
side;  that  the  parties  agreed  to  abide  by  the  sni^ 
vey,  and  move  their  fences  on  the  new  line,  which 
was  done  on  the  easterly  and  southerly  sides,  but 
defendant  refused  to  move  his  part  of  the  fence  on 
the  western  side,  and  employed  the  surveyor  to  re- 
Burvey  the  western  line;  that  defendant  then, 
against  plaintifTs  protest,  placed  his  portion  of  the 
fence  on  this  new  line,  which  was  80  feet  west  of 
the  other  snrrey ;  and  that  plaintiil  moved  his  own 
fence  back  on  the  western  line,  as  it  originally  was, 
and  brought  this  action  to  recover  the  land  lying 
between  the  new  fences  and  the  old  lines.  Jueid, 
that  plaintiff  was  entitled  to  a  verdict— Fatten  v. 
Findley,  (Sup.)  18  N.  T.  &  688. 

BREACH.  OF  MAH.Tt.TAQE 
FaOMISE. 

striking  out  allegations,  see  Pleodinff,  & 

Pleading  and  proof. 

In  an  action  for  breach  of  promise  to  marry. 
In  which  defendant  expressly  denied  the  promise, 
evidence  of  sexual  intercourse  between  plaintiil 
and  defendant,  and  the  resulting  motherhood  of 
plaintiff,  is  competent  on  her  behalf,  though  not 
alleged  in  the  complaint.— Jennette  t.  BuiUvan, 
(Sup.)  18  N.  Y.  S. »». 

Brokers. 

See  FactorB  and  Broker*. 


Building  Contracts. 

Bee  Corporations,  18, 14,  20. 

Cable  Bailroads. 

Location  of  power  house,  see  Horae  and  Street 
BaUroadt,  1. 

Cancellation. 

Of  oontraota,  see  Equity,  4-ia 

CABHIEBS. 

Bee,  also,  Horse  and  Street  BaUroadt;  RaOroad 
Companies. 

Injuries  to  passengers. 

1.  In  an  action  against  a  street-oar  company  to 
recover  damages  for  personal  injuries,  it  appeared 
that  the  oar  was  stopped  for  a  passenger  to  alight, 
that  the  passenger  alighted  while  plaintiS  was 
walking  from  her  seat,  and  that  plaintift  made  no 
effort  to  attract  the  attention  of  the  conductor. 
Meld,  that  the  question  whether  the  conductor  was 
negligent  in  not  warning  plaintiff  before  starting 
the  ear  was  for  the  Jury,  and  that  the  court  erred 
in  Instructing  the  jnry,  as  a  legal  proposition,  that 
the  conductor  had  no  right  to  start  Uie  car  before 
warning  plaintiff,  if  sIm  had  left  her  seat  or  was 
standing  for  any  purpose. — Loaee  v.  WatervUet 
Turnpike  &  Railroad  Co.,  (Sup.)  18  N.  Y.  B.  397. 

2.  Where  it  was  shown  oonolnslvely  by  evi- 
dence wholly  UDOontroverted  that  a  street  railroad 
company  laid  its  tracks  upon  and  across  a  bridgo 
constructed  and  maintained  by  the  state,  and  that 
plaintiff  was  injured  while  a  piMsenger  in  one  of 
its  cars  bf  the  falling  Of  balance  weights  nsed  in 
elevating  and  lowering  the  bridge,  which  wero 
suspended  by  a  defective  appliance,  whose  imper- 
fection cotUa  have  been  easily  discovered  by  the 
manufacturer,  and  there  was  no  evidence  that  de- 
fendant had  ever  inspected  the  bridge,  the  court 
proper^  directed  a  verdict  forplain  tiff. -Birming- 
ham V.  Rochester  CJiw  ft  B.  B.  Ca,  (Bup.)  18  N. 
Y.  &  649, 

lyeotion  of  passengers. 

8.  An  action  may  be  maintained  against  a 
railway  company  for  forcibly  ejecting  a  disorderly 
passenger  while  the  train  was  in  motion,  though 
no  special  injury  was  occasioned  thereby.— Op- 
penheimer  v.  Manhattan  Ry.  Co.,  (Bup.)  18  N.  x. 
B.  411. 

4.  Plaintiff,  having  paid  his  fare,  boarded  de- 
fendant's elevated  railway  train  by  leaping  on  ttio 
rear  platform,  in  violation  of  a  rule  of  the  company. 
His  valise  having  been  tossed  to  the  platform  of 
the  next  station,  be  recovered  it,  and  returned 
into  the  train,  whence  defendant's  servants  at- 
tempted to  eject  him.  Held,  no  matter  what  the 
Irregularity  of  plaintiff  was  In  boarding  the  train, 
his  presence  there  was  rightful,  and  defendant 
was  liable  for  his  injuries  resultiDg  from  the  at- 
tempted Ejection.- Smith  v.  Manhattan  Ry.  Co., 
(Com.  PL  N.  Y.J  18  N.  T.  S.  769. 

Certiorari. 

Dismissal  of  policeman,  see  MumMpal  Corpora- 
tions, 2. 
To  review  erroneous  assessment,  see  TmeatUm,  14. 
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CHAMPEBT7  AND  MAINTE- 
NANCE. 

Asaignment  of  oanse  of  aotton. 

The  Mslgnment  to  one  person  of  the  causes 
/Of  action  of  several  adjoining  owners  on  a  hlgta- 
vay  against  a  telephone  company,  for  erect- 
ing poles  and  placing  wires  thereon  in  the  street, 
without  condemnation  proceedings,  and  the  subse- 
quent bringing  of  one  action  for  toe  determination 
of  the  Issnes  involTed,  is  not  open  to  the  objec- 
tion of  champertv.— Blashfleld  ▼.  Empire  State 
TeL  &  TeL  Co.,  (Sup.)  18  N.  Y.  a  aSO. 

OHARLTIKS. 

Exemption  from  taxation,  see  Taxation,  7. 

Designation  of  benefloiarles. 

Where  a  bequest  was  made  to  the  "First 
Presbyterian  Church  Society  of  the  Village  of 
Canton, "  and  it  appeared  that  there  was  no  such 
sodety  In  the  vlUage,  but  that  "The  Trustees  of 
ihe  First  Presbyterian  Society  la  the  Town  of 
Canton"  was  the  only  Presbyterian  society,  the 
latter  was  entitled  to  take.— Kimball  ▼.  ChappeL 
(Sup.)  18  N.  T.  S.  80,  37  Abb.  N.  &  487. 

Checks. 

fief Qsal  of  bank  to  pay,  action  for  damages,  see 
Bantki  and  BanMng. 

Ci-vil  Damage  Laws. 

See  IntoxUxUing  Liquon. 

Claim  and  DeUvery. 

Bee  Replevin. 

Collateral  Attack. 

Of  judgment,  see  Judgnient,  19,  90. 

Color  of  Title. 

See  Advene  Poiiestitm,  S. 

Committee  of  Ltinatlo. 

See  Jfuonity. 

Compensation. 

Of  agents,  see  Factort  and  Broken,  1-Sl 

attorney,  see  Attomeu  and  Client,  0, 7. 

oitT  officers,  see  Munielp<U  Corporatione,  L 

Judge,  see  Judge,  9. 

referee,  see  R^ereruse,  14. 

servant,  see  Master  and  Servant,  % 
Bight  to,  see  Smhient  Domain,  16-19. 

Complaint. 

fiea  Pleadtng,  1. 

OOMFBOMISB. 

See,  also,  PaymeiU. 

By  agent  without  antborltr,  right  to  allowance 
for,  see  Factort  and  Broken,  6. 
president  of  corporaUon,  see  CorporatioiM,  IB. 


Consideration. 

1.  The  compromise  of  a  doubtful  or  dlspsle: 
claim  is  a  sufficient  consideratioa  to  nphold  as  <i>- 
sumpsft— United  States  Nat.  Bank  v.  UomesUii 
Bank,  (Com.  PL  N.  T.)  18N.  Y.  8.  TSti. 

Construction  of  agreement. 

3.  A  compromise  agreement  by  all  parties  t9 
a  controversy  concerning  the  final  settlement  o! 
executors'  and  trustees'  accounts  provided  thu 
appellant,  to  equalize  distribution,  should  pay  oa 
of  the  income  "which  will  become  doe  to  him* 
under  the  will  of  his  mother,  a  beneficiary  noder 
the  will  in  question,  and  his  distributive  share  Iz. 
tite  estate  of  his  brother,  another  beneficiarr, 
sufficient  for  that  purpose.  Tbe  agreement  (or- 
ther  provided  that  the  parties  thereto  would  no: 
claim  arrears  of  interest  or  income  arising  fmo: 
any  of  the  wills,  and  that  appellant's  i^are  dd- 
der  his  brother's  will  should  be  placed  in  trasi, 
to  make  the  agreed  payments.  No  back  incoois 
was  referred  to,  no  provision  was  made  for  t!ia 
payment  of  any  sum  to  appellant,  all  the  funds 
out  of  which  any  income  could  arise  were  di»- 
posed  of  by  the  agreement,  and  the  only  fund  from 
the  income  under  his  mother's  will  out  of  whirii 
appellant  oould  have  made  the  agreed  payment 
never  was  in  fact  established,  and  by  reason  of 
Insui&clency  of  assets  could  not  be,  and  no  inter 
est  had  been  earned  by  it.  The  vrill  attemptio; 
to  establish  this  fund  provided  for  interest  tnen- 
on  from  testatrix's  death.  Held,  that  tbe  agree- 
ment, taken  as  a  whole,  failed  to  show  any  in- 
tention to  allow  appellant  interest  on  the  fnnd 
so  sought  to  be  established  from  the  time  of  testa- 
trix's death  to  the  time  of  the  compromise,  but 
that  a  contrary  intention  was  apparent- — Spoitord 
T.  PearsaU,  (Sup.)  18  N.  Y.  8.  73. 

Conditional  Sale. 

See  Sale,  17, 18. 

Confession. 

Of  judgment,  see  Judgment,  %  8. 

CONFUCT  OF  LAWS. 

Conflicting  state    and  federal  jurisdictioa,  aes 

Court*,  8,  9. 
Stocks  of  domestic  bank  owned  by  foreign  bank, 

liability  to  taxation,  see  TSaoaUon,  9. 

Attachment  from  other  state. 

1.  In  an  action  on  a  fire  insurance  policy,  in 
which  plaintUt  and  defendant  were  both  residenu 
of,  and  the  lose  payable  in,  the  state  of  New  York, 
the  sitlM  of  the  debt  being  in  the  state  of  New 
York,  it  could  not  be  reached  by  an  attachment  is- 
sued under  the  laws  of  Hasaachusetts. — ^Douglas 
T.  Phcenix  Ina.  Co.  of  Brooklyn,  (Sup^)  18  N.  T.  b. 
8S». 

Interest  on  notes — Usury. 

>.  Notes  executed,  delivered,  and  made  payable 
In  New  York,  by  a  resident  thereof,  for  the  pries 
of  goods  purchased  from  a  foreign  corporation, 
through  its  local  agent  in  New  York,  are  Kovemed 
by  the  usury  laws  of  New  York.— Grand  Rapids 
School  Furniture  Co.  r.  Hammerstelii,  (Com.  PL 
N.  Y.)  18  K.  Y.  a  7B«. 
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ConsicLeratlon. 

'or  Indorsement  of  note,  see  NegoUaible  Inttru- 
merUt,  5. 
n  assignment,  see  Aiatgnment,  1. 

for  benefit  of  creditors,  see  Amtgrtment 

for  B«n^t  of  Criditorg,  1. 

compromise,  see  Compromtee,  1. 

contracts,  see  Contmctn,  3, 8. 

conveyance,  see  fraudulent  C<mveuoiMe*t  ^ 

Consolidation. 

>f  railroad  companies,  see  Jtaltroad  Compa- 
nies,!. 

Ctonapiraoy. 

llegal  combination,  trust,  see  Corporation*,  1. 

CX^NSTirunONAL  LAW. 

Ljeglslative  powers. 

1.  taws  1887,  o.  877, 1  8,  as  amended  by  Laws 
1888,  o.  181,  proridinK  that  the  possession  of  reg- 
sterisd  stamped  bottles  without  tbe  consent  of  the 
>wner  of  tbe  stamp  sliall  be  jtrlmafade  evidence 
>f  an  unlawful  purchase  thereof,  is  not  an  unau- 
thorised exercise  of  legislative  power.— People  ▼. 
Sannon,  (Sup.)  18  N.  Y.  8.  23. 

9.  The  superior  court  of  Buffalo  being  one  of 
.ocal  and  inferior  jurisdiction,  whose  territorial 
jurlsdioUon  is  coextensive  with  the  cltv  limits,  the 
legislature  cannot  confer  on  It  jurisdiction  to  en- 
tertain proceedings  for  the  selection  and  location 
>f  lands  outside  tbe  <dty  for  parlc  puiposes.— In  re 
City  of  Buffalo,  (Super.  Buft.)  18  N.  V.  &  771;  In 
re  Wasson,  Id. 

[Tnreasonable  trade  restriotion. 

8.  Laws  1887,  c  877,  J  3,  prohibiting  tbe  pnr- 
shaae  of  registered  stamped  bottles  without  the 
sonsent  of  the  owner  of  the  stamp,  cannot  be  betd 
unconstitutional  as  placing  unreasonable  restric- 
bioDs  on  the  business  of  dealing  in  second-band 
bottles.— People  r.  Cannon,  (Sup.)  18  N.  Y.  &  25. 

Jury  trial. 

*■  Const  1846,  art.  1, 1 9,  which  provides  that 
ihe  trial  by  jury,  in  all  cases  in  which  It  has  been 
Heretofore  used,  shall  remain  inviolate  forever, 
loes  not  apply  to  a  summary  proceeding  to  test 
t.he  validity  of  a  corporate  election,  provided  for 
by  Rev.  St.  pt.  1,  o.  18,  tit.  4,  S  5,  as  that  section  of 
tbe  Revised  Statutes  was  enacted  In  182S.— Is  re 
Newcomb,  (Sup.)  18  N.  Y.  S.  10. 

5.  Const.  TT.  S.  Amend.  7,  providing  tliat  In 
nilta  at  common  law,  where  tbe  value  In  contro- 
rersy  shall  exceed  C20,  the  right  to  trial  by  jury 
iball  be  preserved,  applies  only  to  the  legislation 
3f  congress,  and  not  to  that  of  the  states. — ^I&  re 
Newcomb,  (Sup.)  IS  N.  Y.  8.  16. 

-—  Extending   jury   trial    in    equity 


0.  Code  .Civil  Proa  i  970,  provides  that  ■  wbere 
I  party  is  entitled,  by  the  constitution,  or  by  ex- 
[>res8  provision  of  law,  to  a  trial  by  jnry  of  one 
>r  more  Issues  of  fact, "  the  court  mnst^  on  motion, 
»ase  "those  issues  to  be  distlnotly  and  plainly 
tUted  for  trial  accordingly. "  Laws  1891,  a  908, 
unending  this  section,  extends  this  right  so  as  to 
unbrao*  all  action*  "where  one  or  mora  ^nestion* 


arise  OB  the  pleadings  as  to  the  value  of  property, 
or  as  to  the  damages  which  a  party  may  be  entitled 
to  recover. "  Held,  that  sncli  amendment  is  not 
nnoonstitatlonal,  as  it  affects  the  remedy  only.— 
UnderhiU  v.  Manhattan  Ry.  Co.,  (Sup.)  18  N.  Y. 
a.  43;  Eggers  r.  Same,  (Snper  N.  T.)  Id.  ISL 
Due  process  of  law. 

7.  Laws  1887,  &  877,  {  8,  prohibiting  tbe  puiv 
chase  of  registered  stamped  bottlea  without  the 
consent  of  the  owner  of  the  stamp,  under  pen^ty 
of  fine  and  imprisonment,  does  not  deprive  the 
purchaser  of  property  without  due  process  of  law, 
and  is  not  unconstitutional. — People  T.  Cannon, 
(Sup.)  18  N.  Y.  B.  8S. 

CONTEMPT. 

Nonpayment  of  costs,  punishment,  see  CottB,  18> 

Disobedience  of  order — Staying  enforce- 
ment of  judgment. 
1.  The  II.  Co.  obtained  a  judgment  against  the 
H.  Co.  for  a  large  amount,  and  a  creditor  of  the 
H.  Co.  filed  an  intervening  petition,  attacking  tbe 
judgment  as  collusive  and  irauduieni.  Afterward* 
an  order  was  entered  by  consent  of  all  parties  that 
all  proceedings  to  enforce  the  judgment  should  be 
stayed  nntil  the  coming  in  of  a  referee's  report. 
After  the  entry  of  this  order  the  directors  oi  the 
H.  Co.  passed  a  resolution  that  certain  of  its  mort- 
gage bonds  be  delivered  to  the  H.  Co.  as  security 
for  its  judgment.  Held,  that  the  hypothecation 
of  the  bonds  in  question  was  a  violation  of  the 
staying  order,  and  that  the  M.  Co.  and  directors  of 
tbe  H.  Co.  were  properly  adjudged  to  be  In  con- 
tempt. V^N  BsuNT,  P.  J.,  dissenting.— Hanbattaa 
Electric  Light  Co.  v.  Harlem  Lighting  Co.,  (Sup.) 
18N.Y.  S.871. 

8.  The  fact  that  the  H.  (To.  was  Indebted  to  the 
M.  Co.  in  a  further  sum  not  embraced  in  the  judg^ 
ment  in  question,  and  intended  also  to  be  secured 
by  the  hypothecation  of  the  bonds,  was  no  excuse 
for  the  violation  of  the  order. — Manhattan  Electrio 
Light  Ca  T.  Harlem  Lighting  C^o.,  (Sup.)  18  N.  Y. 

Contest. 

Of  will*,  see  WUl».  4-7. 

CONTBACTa 

See,  also,  Atttgnment:  Astignmmt  for  Benefit 

of  Creditor*;  AttumpHt;  Bailment;  Carriert; 

Compromise;  Covenants;  Factors  and  Brokers; 

JVatid*,  StcUMte  of;  Fraudulent  Conveuancea; 

Insurance;  IrUerest;  Landlord  and  Tenant; 

Marine  Insurance;  jf  aster  and  Servant;  Jlfort- 

gages;  Negotinble  Instruments;  Partnership; 

PrindmU  and  Agent;  PHncipai  and  Surety; 

Sale;  Spedfio  Perjormanoe;  Usury;  Vendor 

and  Purchaser. 
Aiding  In  violating  Sunday,  see  Simday. 
By  and  against  corporations,  see  Corporation*, 

ia-19. 
Cancellation  and  rescission,  see  Etptity,  4-10. 
Implied  contracts,  see  Asxumfisit,  1. 
Of  Wring,  see  Master  itnd  Servant,  1. 
Reformation  of,  see  Eqpitty,  3. 

Signing  in  ignorance  of  contents. 

1.  An  infant  railroad  employe's  father  testifleS 
that  he  signed  an  agreement  with  the  oompany 
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anthorizing  it  to  paj  the  son  hla  wage*,  and  re- 
leasing it  from  all  claim  for  injuries  that  might 
be  sustained  by  the  son  "from  any  cause, "  with- 
out reading  it,  in  ignorance  of  its  contents,  and  be- 
Ueving  that  it  related  to  the  wages  onlv ;  but  that 
he  had  ample  opportunity  to  read  it.  Meld,  that  it 
was  error  to  submit  to  the  jury  tbe  question 
whether  It  was  executed  under  such  circnmstanoes 
as  to  bind  him.— Shepard  v.  New  York  Cent.  &  £L 
R.  K.  Co.,  (Sup.)  18  N.  Y.  8.  065. 

Consideration. 

2.  Flaintifl  oonveyed  land  to  defendant  with 
oovenant  only  for  quiet  and  peaceable  possession. 
It  was  afterwards  discovered  .that,  by  a  judgment 
against  plaintiff's  grantor,  there  was  an  apparent 
olond  on  defendant's  title;  and  plaintiff  agreed,  in 
writing,  that  a  certain  note  due  plaintiff  from  de- 
fendant need  not  be  paid  until  the  judgment  lien 
was  removed,  and  that  defendant  might  pay  tbe 

i'udgment,  and  deduct  the  amount  from  the  note. 
)etendant  did  not  pay  the  judgment,  neither  was 
his  possession  under  plaintiff's  deed  disturbed. 
Held,  In  an  action  on  the  note,  that  the  agreement 
to  extend  the  payment  of  the  note  until  the  pay- 
ment of  the  judgment  was  without  conslderaUon, 
and  no  defense  against  the  note. — O'Hara  t.  Bob- 
Inson,  (Sup.)  18  N.  Y.  S.  611. 

8.  In  an  action  on  a  note  It  appeared  that  plain- 
tiff contracted  to  sell  to  defendant  certain  land; 
that  defendant  gave  the  note  in  question  for  the 
first  payment;  that  thereafter  defendant  and  one 
B.  entered  into  an  oral  contract,  by  which  the  land 
was  directed  to  be  conveyed  to  S.,  which  plaintiff 
did.  Held,  that  plaintiff  was  not  a  necessary 
party  to  the  oral  contract,  and  that  tbe  note  was 
binding,  as  Its  original  consideration  was  execu- 
tory, and  as  the  new  consideration  substituted  by 
the  defendant  had  been  carried  into  affect  by  plaio- 
tiff.— WeiU  V.  Close,  (Hup.)  18  N.  Y.  S.  828. 

Public  polloy— Combination  to  regulate 

prices. 

4.  Various  manufacturers  of  tbe  float  spring- 
tooth  ban-ow  made  separate  contracts  with  a  cor- 
poration,' by  which  they  sold  to  the  corporation 
their  business  and  the  good-will  thereof,  and  all 
pntents  and  licenses  relating  to  the  manufacture 
of  such  barrows,  and  agreed  not  to  be  directly 
or  indirectly  Interested  in  the  manufacture  or  sale 
of  such  harrows,  or  allow  them  to  be  manufact- 
ured or  sold  in  any  bnllding  owned  by  them  In 
the  United  States  for  50  years,  except  as  the 
licensees  of  the  corporation.  The  corporation 
was  to  fix  a  uniform  price  to  be  charged  for  all 
harrows  sold.  Held,  that  the  contracts  amounted 
to  a  combination  to  regulate  prices  and  control 
productions  in  restriction  of  competition,  and 
were  illegal. —Strait  y.  National  Harrow  Co., 
(Sup.)  18  N.  Y.  8.  384. 

5.  A  combination  of  all  the  manufacturers  in 
the  United  States  of  an  implement  necessary  to 
aRricuIture,  which  absolutely  regulates  prices 
and  control*  production,  is  not  made  legal  be- 
oause  entered  into  by  the  owners  of  patents, 
which  patents  alone  are  the  subject  of  the  com- 
bination, where  the  combination  is  to  extend  for 
60  years  bevond  the  life-time  of  any  patent- 
Strait  Y.  Naiional  Harrow  Co.,  (Sup.;  18  K.  Y. & 

Interpretation. 

0.  In  a  contract  for  the  erection  of  a  house,  • 
«ilaase  whlota  proTides  that  any  addition  or  omi»- 


■ion  from  the  contract  shall  be  added  or  deducted 
by  a  fair  valuation,  but  shall  in  no  wise  affect  its 
contract,  prevents  a  claim  for  extra  trork  from  be- 
ing brought  under  tbe  terms  of  the  contract;  sni 
full  value  for  snch  extra  work  may  be  recovered, 
even  though  tbe  requirem«nts  of  the  contract  bate 
not  been  complied  with.  ud;?8s  the  reenlar  work 
has  been  done  so  negligently  aa  to  render  tbe  ex- 
tra work  yoluelesa. — Gkmsey  y.  Rhodes,  (Sua.) 
18  N.  Y.  S.  484. 

7.  Flaintifl,  representing  a  ayndicata,  made  s 
loan  of  •100,000  to  defendant,  aeoared  by  note, 
with  certain  bonds  of  defendant  attached  as  eol- 
lateraL  Plaintiff  agreed  with  defendant  that,  ia 
the  event  of  the  nonpurchase  of  certain  water' 
works  and  nonpayment  of  the  note  by  defendant, 
the  syndicate  should  "act  aa  a  unit  for  their  mu- 
tual interest. "  The  parohaae  was  not  made,  sod 
one  of  the  syndicate  assigned  his  intereat  therein 
to  C,  president  of  defendant  company,  whose  ia- 
terests  were  hostile  to  thoae  of  the  rest  of  the  sy» 
dicate.  Held,  that  such  transfer  abrogated  the 
contract  as  to  united  action,  it  belnjc  not  within 
the  power  of  one  member  to  prevent  action  by  as- 
signing his  interest  to  a  hostile  person. — Collin  v. 
President,  etc.,  of  Grand  Rapida  Hrdranlio  Ox, 
(Super.  N.  Y.)  18  N.  Y.  B.  TSi 

8.  Plaintiff,  a  granite  company,  agreed  that  il 
would  work  for  tbe  aad  Armory  building  "  on  trucks 
agreeably  to  the  dravrings  and  specifications  made 
by  L.,  architect,  •  •  •  and  hereto  annexed.* 
would  provide  all  proper  and  sul&oient  material  for 
"  finishing  all  the  granite  work  for  spedflcation  and 
plan  figured  on  at  the  offloe  of  thia  company. " 
Held,  that  the  contract  did  not  require  plaintiff  to 
furnish  all  the  granite  work  shown  by  the  archi- 
tect's drawings,  but  only  such  as  waa  deacribed  is 
the  specifications  and  plan  figured  on  at  the  olBce 
of  the  company.— Millstone  Qranlte  Co.  ▼.  Dolan, 
(Super.  N.  Y.)  18  N.  Y.  B.  79L 

8.  Plaintiff,  representing  a  syndicate,  made  a 
loan  of  $100,000  to  defendant,  secured  by  note,  with 
certain  bonds  of  defendant  attached  as  collateral. 
Defendant  had  the  liberty  of  substituting  for  these 
bonds  others  to  be  issued  by  it  under  a  new  mort- 
gage, which  plaintiff  was  to  take  and  pay  for  at  a 
certain  price,  but  the  new  issue  was  in  fact  never 
made.  Held,  in  an  action  on  the  notes,  that  the 
execution  of  the  new  mortgage  and  issuance  of  the 
new  bonds  was  a  condition  precedent  to  the  sub- 
stitution, and  that,  default  having  been  made  in 
that  respect  by  defendant,  no  liability  devolved  on 
plaintiff  because  of  the  nonsubstitution.— Cteffin  v. 
f^sident,  etc.,  of  Orand  Rapids  Hydraulic  0>., 
(Super.  N.  Y.)  U  H.  Y.  S.  783. 

Performanoe. 

10.  In  an  action  on  a  contract  for  labor  and  ma- 
terials. It  was  not  necessary,  in  order  to  recover, 
that  plaintiffs  should  have  completed  such  contract 
"to  the  satisfaction"  of  defendant;  but  perform- 
ance In  such  manner  as  should  have  satisfied  de- 
fendant was  suffloient. — Logan  V.  Berkshire  Apart^ 
ment  Ass'n,  (City  Ct.  N.  Y.)  18  N.  Y.  S.  164. 

11.  Defendant's  testator  agreed  to  transfer  to 
plidntiff  150  shares  of  the  stock  of  a  water  company 
on  acceptance  by  the  company  of  ita  worka,  which 
were  being  constructed  by  testator,  field,  in  an 
action  to  enforce  the  agreement,  that  testator,  hav- 
ing in  his  lifetime  assigned  his  contract  for  the 
construction,  and  procured  a  release  from  the  com- 
pany, the  defense  that  the  work  had  never  been 
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turned  ovsr  nnd  accepted  b7  the  compai^  waa 
iiimvailinc.— Smith  r.  liockwood,  (Super.  N.  J.) 
IS  N.  Y.  S.  781. 

12.  In  an  action  to  recover  money  advanced  by 
plaintiff  at  the  request  of  defendant,  and  for  his 
benefit,  to  be  handed  to  defendant's  agent,  the  fact 
that  plaintiff,  instead  of  paying  the  money  into  the 
hands  of  the  agent,  made  payments  on  defend- 
ant's work  which  the  M^ent  had  in  charge,  at  the 
request  of  the  agent,  did  not  affect  her  right  to  re- 
cover.—Seybold  y.  BosUemaa,  (Super.  N.  T.)  18 

N.  Y.  a  Tsa. 

Besoission. 

IS.  A  railroad  having  failed  to  meet  the  pay- 
ments provided  for  in  the  contract  for  the  con- 
struction of  its  road,  the  contractor  waa  justified 
In  abandoning  the  work.— Cunningham  v.  Massena 
Springs  &  Ft.  a  K.  Co.,  (Sup.)  18  N.  Y.  S.  600. 

Actions  on  contracts. 

14.  tn  an  action  on  building  contracts.  It  ap- 
peared that  defendant  had  refused  to  permit  plain- 
tiff to  complete  the  work.  Held,  that  questions  as 
to  the  time  defendant  expended  in  supervising  the 
completion  of  the  work,  or  its  value,  introduced 
with  the  view  of  sustaining  a  counter-claim  for  the 
same,  were  inadmissible.- Stone  v.  Assip,  (City 
Ct.  Brook.)  18  N.  Y.  S.  «1. 

Pleading. 

15.  In  an  action  on  a  written  contract  by  which 
defendants  bound  themselves  to  sell  24,000  pieces 
of  carpeting  of  plaintiffs'  manufacture  each  year, 
and  to  confine  their  sales  to  goods  of  plaintiffs' 
manufacture,  in  which  the  only  issue  was  as  to 
whether  the  true  number  of  pieces  was  20,000  or 
84,000,  and  whether  plaintiffs  had  agreed  to  furnish 
this  same  to  defendants  exclusively,  the  court  prop- 
erly struck  from  the  answer,  as  irrelevant,  allega- 
tions chai^ng  pMntlfls  with  making  a  private 
agreement  to  sell  to  another,  it  appearing  that  such 
agreement  was  made  four  years  before  that  in 
controversy.— Sanford  T.  Claflin,  (Sup.)  18  N.  Y. 
8.896. 

Evidence. 

16.  In  an  action  to  recover  for  (be  erection  of 
a  hot-water  pressure  tank,  plaintiffs  alleged  that 
the  tank  was  erected  and  delivered  to  defendant 
according  to  contract.  There  was  no  allegation  of 
non-performance  in  the  answer,  and  no  counter- 
claim for  damages.  Plaintiffs'  testimonv  showed 
Tirtnal  performance  of  the  contract,  and  that  de- 
fendant bad  accepted  the  tank.  Held,  that  the 
court  erred  in  refusing  to  submit  the  case  to  the 

iury. — Logan  v.  Berkshire  Apartment  Ass' n,  (City 
:t.N.  Y.)  18  N.  Y.  B.  164. 

Contributory  Negligence. 

See  NegUgence,  5. 

Conversion. 

See  Trover  and  ComoenUm. 

What  constitutes,  see  Traoer  and  Conver^on,  9. 

Conveyances. 

eMChaOelMartgauet;  CnvennrUs;  Deed;  Fraud- 
ulent Conveyances;  Mortgage*;  Sale;  Vendor 
and  Pvaxihater. 


OOBFOBATIONS. 

See,  also.  Banks  and  Banking;  Carriers;  Horse 
and  Street  Railroads;  Insurance;  Munioipai 
Corporations;  RaAlroad  Companies. 

Action  against,  examination  of  officer  before  trial, 
see  Discnvery,  6,  7. 

Expulsion  of  members,  reinstatement,  see  Asso- 
olatUms,  8. 

Note  signed  as  officer  of,  personal  liability,  see 
Negotiable  Insbnimenis,  8. 

Illegal  combination — Tmsts. 

1.  Where  the  various  manufacturers  of  an 
Implement  necessary  to  agriculture,  by  contracts 
with  a  corporation  selling  to  it  their  bnsinesi 
and  patents,  enter  into  a  combination  which  ab- 
solutely regulates  prices  and  controls  production 
in  restriotlon  of  competition,  the  combination 
is  not  protected  because  organized  as  a  corpora- 
tion under  a  state  statute.  —  Strait  t.  National 
Harrow  Co.,  (Sup.)  18  N.  Y.  &  aiM. 
Election  of  officers. 

3.  At  a  corporate  election,  proxies  which  re- 
ferred to  the  election  as  "a  new  election  of  direct- 
ors by  the  stockholders"  of  the  corporution,  nam- 
ing it,  were  sufficient,  although  they  merely  stat- 
ed the  year  and  month  in  which  it  was  to  be  held, 
the  day  not  having  been  determined  when  they 
were  signed ;  and  a  refusal  of  a  sufficient  number 
of  votes  of  the  holders  thereof  to  have  changed 
the  result  of  the  election  was  ground,  under  Laws 
1890,  a  S6S,  %  15,  for  setting  aside  tbe  election,  and 
ordering  a  new  one. — In  re  Townshend,  (Sup.) 
18  N.  Y  B.  905;  In  re  United  States  Cremation 
Co.,  Id. 

8.  At  an  election  for  18  directors  of  a  railroad 
company,  the  inspectors  returned  with  a  stnie- 
ment  of  the  votes,  and  announced  that  there  was 
a  tie  in  the  votes  for  one  director.  The  stockhold- 
ers then  learned  that  four  ineligible  stockboUlers 
had  received  a  majority  of  votes,  and,  before  the 
Inspectors  made  any  formal  report  of  the.election, 
adjourned.  At  the  adjourned  meeting  a  new  eleo- 
tion  was  had  in  regular  form.  Held,  that  the  first 
election  was  incomplete,  and  the  second  electioa 
was  regular.— In  re  Kewcomb,  (Sup.)  18  N.  7.  S. 
1«. 

i.  Under  2  Rer.  St  (Btb  Ed.)  p.  saO,  {  5,  rel- 
ative to  railroad  companies,  requiring  that  stock- 
holders voting  for  directors  sbuU  own  the  shares 
voted  upon  90  days  before  the  election,  and  for- 
bidding any  stockholder  from  being  elected  a  di- 
rector unless  he  is  qualified  to  vote  for  directors,  a 
person  elected  to  such  office  10  days  after  acquiring 
ownership  of  stock  does  not  become  even  a  de  facto 
director.— In  re  Newcomh,  (Sup.)  18  N.  Y.  S.  16. 

5.  Under  Laws  N.  Y.  1890,  c.  SCa,  S  15,  provid- 
ing that  the  court  shall,  on  application  of  a  person 
aggrieved  by  any  election  of  a  corporation,  etc., 
on  notice  to  those  affected  thereby,  "forthwith  and 
in  a  summary  way  hear  the  affidavits,  proofs,  and 
allegations  of  the  parties,  or  otherwise  Inquire  into 
the  matter  or  oauses  of  complaint,  and  establish 
the  election  or  order  a  new  election,  or  make  such 
order  and  give  such  relief  as  right  and  justice  may 
require, "  an  application  for  an  order  to  compel  the 
inspectors  of  election,  at  an  annual  meeting  of  the 
stockholders  of  a  corporation,  to  hold  a  new  eleo- 
tion,  will  be  denied  unless  it  appears  that  the 
corporation  had  notice  of  the  proceedings. — Peo- 

gle  V.  Simonson,  (Sup.)  18  N.  Y.  8.  87,  87  Abb.  N. 
L428. 
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Iiisbillty  of  officers  for  debts. 

6.  Laws  of  New  York  proriding,  with  respect 
to  manufacturing  corporations,  that  "every  di- 
rector shall  be  personally  liable  for  all  debts  in- 
curred by  the  corporation,  to  an  amount  not  ex- 
ceeding V(,000, "  Impose  on  the  director  an  original 
contract  liability,  without  regard  to  efforts  to  col- 
lect from  the  company. — State  Bank  t.  Andrews, 
(City  Ct.  N.  Y.)  18  N.  Y.  8.  167. 

7.  The  liability  of  directors  for  debts  of  the 
corporation  under  laws  of  New  York  is  several  as 
well  as  joint,  and  a  single  director  or  the  entire 
board  may  be  sued. — State  Bank  v.  Andrew8,(Clty 
Ct.  N.  Y.)  18  N.  Y.  8. 167. 

8.  The  creditor  is  not  obliged  to  go  into  equity 
to  enforce  his  remedy  against  a  director,  bat  may 
proceed  at  common  law. — State  Bank  v.  Andrews, 
(City  Ct  N.  Y.)  18  N.  Y.  a  107. 

Failure  to  file  reports. 

9.  In  an  action  against  the  trustees  of  a  manu- 
facturing corporation  under  Laws  N.  Y.  187.5,  o. 
610,  to  subject  them  to  personal  UabiUty  for  failure 
to  file  in  the  clerk's  ofBce  of  the  county  "  where  the 
business  of  the  company  is  carried  on, "  within  20 
days  from  the  expiration  of  the  year,  a  report  of 
the  affairs  of  the  company,  it  appeared  that  the 
business  of  the  company  bad  been  stopped  by  an 
injunction,  which  was  still  in  force,  but  no  such 
defense  was  set  up  in  the  answer,  and  it  did  not 
appear  from  the  evidence  what  the  nature  and 
scope  of  the  injunction  was.  Held,  that  the  court, 
under  such  circumstances,  could  not  consider  the 
question  whether  the  existence  of  the  injunction 
constituted  a  defense.— Whitney  v.  Cammann, 
(Super.  N.  Y.)  18  N.  Y.  S.  200. 

Failure  to  publlali  reports. 

10.  The  fnrther  provision  of  the  statute  that  the 
report  "shall  be  published  in  some  newspaper 
published  in  the  town,  city,  or  village  where  the 
business  of  the  company  is  carried  on, "  was  not 
complied  with,  where  the  business  was  carried  on 
in  New  York  county,  by  publication  of  the  report 
in  the  Wall  Street  News,  an  obscure  paper,  of 
small  circulation,  published  in  New  York  county. 
—Whitney  v.  Cammann,  (Super.  N.  Y.)  18  N.  Y. 
&200. 

Freferenoe  of  officer  as  creditor  of  cor- 
poration. 

11.  On  an  attachment  against  property  of  a  com- 
pany by  the  assignee  of  a  cSaim  against  it,  the  only 
evidence  as  to  the  relation  of  the  assignor  to  the 
company  was  that  he  "took  charge  of  the  company 
as  manager  of  the  business"  during  a  certain 
period.  Held,  that  this  did  not  show  the  claim  to 
be  a  claim  of  an  otBcer  of  the  company,  an  attach- 
ment for  which  wonld  contravene  1  Rev.  St.  p.  60S, 
S  4,  as  giving  to  an  officer  a  preferential  lien  on  the 
corporate  assets.— BlckneU  t<  Bpeir,  (Com.  PI.  N. 
Y.)  18  N.  Y.  S.  680, 

Contracts. 

12.  The  vice-president  of  a  brewing  corporation 
guarantied  a  lease  of  premises  occupied  by  its  cus- 
tomers, and  containing  fixtures  mortgaged  to  the 
corporation.  In  an  action  on  the  guaranty,  it  ap- 
peared that  the  vice-president  attended  to  the  reg- 
ular business  of  the  corporation,  and  that  such  in- 
struments were  signed  by  its  officers  without  ex- 
nress  authority  from  the  board  of  trustees,  which 
hud,  by  resolution,  conferred  powers  upon  them  to 
perform  acts  and  Incur  obligations  necessary  for 


the  conduct  of  the  company's  business.  At  the 
time  the  gnaran^  was  given,  the  vice-president 
said:  "The  board  meets  Just  now.  I  will  go  up- 
stairs, and  get  it  signed;'* and  went  npstaira,  and 
returned  with  the  paper  signed.  It  fnrtlier  ap- 
peared that  defendant  had  previously  executed  a 
similar  guaranty  to  plaintiffs,  and  paid  the  moneys 
thereby  secured,  and  had  also  paid  some  of  the  rent 
secured  by  the  guaranty  in  question.  Held,  that 
there  was  sufflcfent  testimony  to  submit  the  ques- 
tion of  the  validity  of  the  guaranty  to  the  juiy.— 
Fuld  V.  Burr  Brewing  Co.,  (Com.  f  1.  N.  Y.)  18  H. 
Y.  8. 466. 

13.  In  an  action  against  a  railroad  company  on 
a  contract  for  building  its  road,  the  fact  that,  at 
the  breaking  of  gronnd  for  the  road,  plaintiff  was 
pointed  out  by  defendant's  president  to  the  direct- 
ors as  the  contractor  who  was  to  do  the  work,  was 
properly  received  in  evidence  to  show  knowledge 
of  and  assent  to  his  employment  on  the  part  of  t£a 
directors. — Cunningham  v.  Uassena  Spring*  &  Ft. 
C.  K.  Co.,  (Sup.)  18  N.  Y.  a  600. 

14.  In  an  action  against  a  railroad  company  on 
a  contract  for  building  its  road,  it  appeared  that 
plaintiff  commenced  breaking  ground  for  the  road 
In  the  presence  of  defendant's  president  and  12  or 
16  of  its  directors;  that  the  president  pointed  out 
plaintiff  as  the  contractor  for  bnilding  the  road; 
that  plaintiff  prosecuted  the  work,  receiving  lai-ga 
amounts  of  money  and  material  from  defendant 
for  that  purpose ;  and  that  plaintiff  was  reoogniied 
as  the  contractor  by  a  resolution  of  defendaat's  di- 
rectors.  .H«Id  sufficient  to  show  a  valid  contract 
on  the  part  of  defendant  oorporation. — Cunning. 
ham  V.  Massena  Springs  &  tx.  C.&.  Co.,  (Sup.) 
18  N.  Y.  8.  600.  ^     *^' 

15.  Tbe  directors  of  a  coriwratlon  passed  a  reso- 
lution depositing  notes  payable  to  the  corporation 
with  the  cashier  of  a  bank,  subject  to  the  foint  or- 
der of  the  president  and  secretary  of  the  corpo- 
ration; and  the  cashier  by  bis  written  receipt 
recognized  the  terms  of  the  resolution.  Held  that, 
as  tbe  president  of  the  cori>oration  has  no  power 
to  repeal  the  resolutions  of  its  board  of  direct- 
ors, an  order,  subsequently  executed  by  the  presi- 
dent alone,  pledging  the  note*  to  the  bank  as 
collateral,  could  not  have  such  effect,  and  could 
not  give  tbe  bank  title  to  support  an  action  by  U 
against  the  maker.— Tradesmen's  Nat.  Bank  v. 
Manhattan  Lumber  Ca,  (Sup.)  18  N.  Y.  S.  asa 

16.  Nor  is  such  resolution  complied  with  so  as 
to  constitute  a  pledge  of  the  notes  to  the  bank  by 
a  letter  to  the  cashier,  signed  by  both  the  presi- 
dent and  secretary  of  the  corporation,  noUfyiiig 
him  that  the  notes  have  been  pledged  to  third 
persons  as  collateral,  and  declaring,  "This  pledge 
18,  however,  subordinate  to  the  rights  of  the" 
bank,  it  appearing  that  such  resolution  in  favor 
of  the  bank  related  to  the  Intended  giving  of  an 
order  signed  by  the  president  and  secretary,  which 
order  was  never  given;  and,  further,  thKt  at  tbe 
time  the  letter  was  written  it  was  well  understood 
that  the  babk  had  no  right  in  the  notes. — Trades 
men's  Nat.  Bank  v.  Manhattan  Lumber  (}o.,  (Sup.) 
18  N.  Y.  S.  920. 

17.  Nor  can  the  fact  that  the  president  request- 
ed the  bank  to  bring  suit  on  the  notes,  and  that  he 
and  the  general  manager  of  the  corporation  in- 
tended to  give  the  bank  an  order  signed  by  them, 
give  the  bank  any  title  to  the  notes  which  would 
support  an  action  thereon  by  it,  if  such  order  was 
not  in  fact  given.— Tradesmen's  Nat.  Bank  t. 
Manhattan  Lumber  Q>.,  (Sup.)  18  N.  Y.  B.  iOO. 
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Contracts — Compromise. 

18.  The  burden  U  on  a  corporation  to  show  that 
Its  preildent  bad  no  authority  to  execute  a  oozn- 
promlse  of  a  daim  against  it;  and,  in  the  absence 
of  such  showing,  the  compromise  must  be  held 
bincUng  on  the  corporation. — United  States  Nat. 
Bank  v.  Homestead  Bank,  (Com.  Pi.  N.  Y.)  18  N. 
Y.  S.  768. 

Batifloatlon. 

19.  A  void  contract  for  services,  made  with  a 
corporation,  will  be  rendered  valid  by  the  subse- 
quent action  of  its  trustees,  acting  as  a  board,  in 
promising  to  pay  the  agreed  compensation.  18  N. 
Y.  8. 210,  affirmed.— Sohurr  v.  New  York  &  Brook- 
Ivn  Suburban  Investment  Co.,  (Com.  Fl.  M.  Y.)  18 
^.  Y.  S.  454. 

TJltra  vires. 

30.  In  an  action  against  a  railroad  company  on 
a  contract  for  building  its  road,  defendant  con- 
tended that  so  much  of  the  contract  as  provided 
for  the  building  of  a  pile  bridge  and  a  small  piece 
of  road  adjoining,  but  beyond  the  end  of,  its  line, 
was  uttra  vires  and  void;  but  it  appeared  that  the 
work  was  done  In  good  faith,  with  materials  and 
money  furnished  by  defendant,  and  that  defend- 
ant had  taken  possession  of  both,  and  accepted 
their  benefits.  Held,  that  defendant  could  not 
avail  itself  of  that  objection.— Cunningham  ▼. 
Massena  Springs  &  Ft.  C.  R.  Co.,  (Sup.)  18  N.  Y. 

s.6oa 

21.  The  vice-president  of  a  brewing  corpora- 
tion guarantied  a  lease  of  premises  occupied  by 
Its  customers,  and  containing  fixtures  mortgaged 
to  the  corporation.  Held,  that  such  a  guaranty 
was  not  beyond  the  scope  of  the  powers  of  the  cor- 
poration, and,  even  if  it  was,  the  defense  of  uUra 
vires  was  not  available.  Schurr  v.  Investment 
Co.,  18  N.  Y.  S.  4B4,  dlstlnguUhed.— Fuld  v.  Burr 
Brewing  Co.,  (Com.  PL  N.  Y.)  18  N.  Y.  S.  456. 

22.  A  contract  by  a  corporation  organized  for 
tbe  purpose  of  "purchasing,  taking,  holding,  pos- 
sessing, selling,  improving,  and  leasing  real  estate 
and  buildings,  manufacture,  'lease,  sale,  use  of 
building  stone,  Inmber,  and  other  building  ma- 
terials," by  which  it  agreed  to  pay  for  services  in 
organizing  stock  companies  to  locate  and  engage 
in  business  upon  its  land,  is  ultra  vires  and  void; 
but  if  the  contraot  has  been  performed,  and  the 
corporation  has  received  the  benefit,  it  is  estopped 
from  availing  itself  of  such  defense.  16  N.  Y.  S. 
210,  affirmed. — Schurr  v.  Hew  York  &  Brooklyn 
Suburban  Investment  Co.,  (Com.  FL  M.  Y.)  18  K. 
Y.  a454. 

A.otlons. 

28.  An  officer  of  a  corporation,  merely  as  such, 
has  no  power  to  bring  suit  on  its  behalf,  though  in 
bis  opinion  such  suit  may  be  necessary  to  protect 
the!  nterests  of  the  corporation.— American  Water- 
Works  Co.  T.  Venner,  (Sup.)  18  N.  Y.  B.  879. 

Pleading. 

24.  In  an  action  against  a  corporation  for 
breach  of  contract,  a  complaint  which  sets  forth 
In  full  such  contract,  not  under  seal,  and  alleges 
bbat  the  same  was  made  and  executed  by  defend- 
BJit,  is  good,  even  though  the  contract  does  uot 
recite  that  it  is  made  by  defendant,  but  is  simply 
signed,  "8.  H.  Hatber,  Frest. ;"  sinoe,  under 
such  pleading,  it  may  be  shown  that  the  person 
so  signing  Is.uie  president  of  defendant,  and  ex- 
ecuted the  same  with  the  authority  of  and  for 
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defendant  —  HsnA   r.  Booiety  for  Savings   of 
Cleveland,  (City  Ct.  N.  Y.)  18  N.  Y.  8.  157. 

Denial  and  proof  of  corporate  ez« 

istence. 

25.  Under  Code  Civil  Pro&  $  1770,  providing 
that  a  plaintiff  corporation  need  not  prove  its  in- 
corporatlor^  upon  the  trial,  unless  tbe  answer  con- 
tains an  tJfirmative  allegation  that  it  Is  not  a  cor- 
poration, an  allegation  in  tbe  answer  that  defend- 
ant has  no  knowledge  or  information  sufficient  to 
form  a  belief  as  to  an  incorporation  alleged  in  the 
complaint  does  not  require  plaintiff  to  prove  the 
same.— East  River  Electric  Light  Co.  T.  Clark. 
(Com.  FL  N.  Y.)  18  N.  Y.  S.  468. 

Stock. 

26.  A  company  whloh  became  the  owner  of  all 
the  rights  and  Interests  of  two  companies  consol- 
idated to  form  it,  is  not  the  owner  of  stock  Issued  to 
one  of  the  latter  in  purchase  of  such  rights  and  in- 
terests.— American  Water-Works  Co.  T.  Venner, 
(Sup.)  18  H.  Y.  8.  879. 

27.  By  an  Mreement,  a  corporation  formed  by 
the  consolidation  of  two  other  companies  issued  a 
portion  of  Its  stock  to  one  of  the  latter  for  the  pur- 
ctiase  of  its  interests,  and  the  latter  delivered  a 
portion  of  the  same  to  a  third  person  for  negotia- 
tion. Held,  that  the  new  company  had  no  title  to 
the  stock  so  delivered,  so  as  to  enable  it  to  restrain 
the  dealings  of  such  third  person  in  relation  there- 
to.—American  Water- Works  Co.  t.  Venner,  (Sup.) 
18  N.  Y.  S.  879. 

Members  and  stockholders. 

28.  Laws  1880,  o.  510,  g  2,  provides  that  It  shall 
not  be  lawful  for  any  person  to  vote  at  any  meet- 
ing of  stockholders  of  any  railroad  con>oratlon  for 
the  election  of  directors  upon  any  stock  where  the 
certificates  thereof  shall  not  be  in  the  possession 
or  under  the  control  of  the  person  voting,  or  such 
person  shall  have  ceased  to  retain  the  title  to  the 
stock.  Held,  that  the  sale  of  an  option  for  the 
purchase  of  shares  witliln  two  years,  under  an 
agreement  that  the  owner  Is  to  retain  the  right  to 
vote,  does  not  divest  the  title  of  the  original  owner, 
or  deprive  him  of  the  right  to  vote,  though  the 
shares  are  deposited  subject  to  the  option. — ^In  re 
Hewcomb,  (Sup.)  18  N.  Y  8.  16. 

Bight  to  inspect  books. 

29.  Laws  1882,  o.  409,  J  199,  gives  the  absolute 
right  to  a  stockholder,  within  80  days  prior  to  an 
election  of  directors,  to  make  an  examination  of 
the  books  containing  the  names  of  stockholders. 
Held  to  be  within  the  discretion  of  the  court  to 
compel  the  company  to  allow  such  examination  at 
other  times  than  that  specified  in  the  statute.  Van 
Brunt,  F.  J.,  dissenting.— People  t.  Badie,  (Sup.) 
18  N.  Y.  S.  68. 

80.  In  an  action  by  a  stockholder  against  the 
general  manager  of  a  corporation  to  recover  a  pen- 
alty for  refusing  to  allow  plaintiff  an  inspection  of 
the  company's  books,  tbe  complaint  alleged  that 
defendant  "refused  to  exhibit  the  same,  or  to  al- 
low the  same  to  be  inspected  by  plaintiff  or  bis 
representative. "  Held  broad  enough  to  admit  of 
proof  that  a  demand  for  inspection  was  made  by 
plaintiff  In  person,  rendering  It  unnecessary  to 
decide  whether  the  word  "representative, "used 
in  Laws  1890,  c.  564,  (  20,  desmbing  the  persons 
entitled  to  inspection,  will  include  the  stockhold- 
er's agent.— Levy  t.  Cohen,  (CJity  CU  K.  Y.)  18  N. 
Y.  a  166. 
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ZaacriVBnoy— Bights  6f  tolBoAta. 

81.  The  equitable  and  codmon-Iavr  disabilities 
of  the  direotors  of  an  iaaolvent  corporatioo,  with  J  Who  liable. 
respect  to  securing  payment  of  debts  due  to  them 
from  the  corporation,  apply  only  to  the  giving  of 
preferenoes,  and  do  not  prevent  Utem  from  pro- 
ceeding by  attachment  or  other  legal  process.— 
Htll  V.  Knickerbocker  Electric  liight  &  Power  Co., 
(Sup.)  18  N.  T.  B.  818. 


•  tions  brought  In  a'snoerior  citrcourt. "— Bfiw 
V.  Masson,  (City  Ct.  5.  T.)  18  If.  T.  S.  85a 


Bight  of  Insolvent  corporations  to 

transfer  property. 

83.  As  the  atatutes  of  the  state  oan  have  no  ex- 
traterritorial jurisdiction,  •  corporation  organized 
under  the  laws  of  another  state  is  not  subject  to 
the  provision  of  8  Rev.  Bt.  (8th  Ed.)  p.  1729,  i  i, 
forbidding  insolvent  corporations  to  transfer  any 
property  to  their  officers  or  stockholders  for  the 
payment  of  any  debt. — Hill  v.  Knickerbocker  Elec- 
trio  Light  &  Power  Co.,  (Sup.)  18  N.  Y.  B.  813. 

Foreign  corporations. 

88.  A.  foreign  oorporation  will  not  be  permitted 
to  restrain  a  threatened  suit  on  its  notes,  or  their 
trmnsfiMr  for  the  purpose  of  suit,  because  the  laws 
of  the  state*  in  which  Its  properties  are  situated 
permit  writs  of  attachment  to  issue  in  such  actions. 
— American  Water-Works  Co.  T.  Venner,  (Sup.) 
18N.  Y.  B.  878. 

84.  In  an  action  for  oreach  of  a  contract  madit 
without  this  state,  against  a  foreign  corporation, 
under  Code,  i  1780,  ^vlng  the  city  court  of  New 
York  Jurisdiction  of  actions  by  residents  against 
foreign  corporations,  plaintiff  need  not  allege  bis 
residence,  since  it  will  not  be  assumed  that  he  is 
a  non-resident.— Hand  v.  Society  for  Savings  of 
Cleveland,  (City  Ct  N.  Y.)  18  N.  Y.  8.  157 

35.  Act  June  3,  188T,  providing  that  a  certain 
society,  incorporated  in  another  state,  shall  be 
capable  of  taking  by  gift,  etc.,  and  of  holding  and 
conveying  any  real  or  personal  property  for  all 
the  purposes  of  its  incorporation  does  not  make 
such  society  a  domestic  corporation.  —  In  re 
Prime's  Estate,  (Snp.)  18  N.  Y.  S.  603. 

COSTS. 

Liability  of  executor,  see  Executort  and  Admin- 

Utraton,  8-10. 
Of  salvage  suit,  right  of  insurer  to  recover,  see 

Marine  Innurance,  2. 
On  enforcement  of  mechanles'  liens,  see  Meehan- 

ic*'  Lima,  10-18. 

Bight  to  costs. 

1.  In  an  action  on  a  olslm  against  a  deoedent's 
estate,  where  the  papers  on  file  showed  a  written 
rejection  of  plaintiff's  daim  by  tbe  administra- 
tnz,  and  a  failure  on  her  part  to  m^ce  an  offer 
of  reference,  plaintiff  was  entitled  to  costs,  under 
Code  Civil  Proc.  J 1886,  providing  that  costa  may  be 
awarded  plaintiff  where  the  administrator  refuses 
to  refer,  or  unreasonably  neglects  or  refuses  to 
pay  the  dalm.— Bflray  t.  ICasson,  (Cltr  Ct.  N.  Y.) 
18  ».  Y.  B.  860. 

2.  The  citjr  court  of  New  York  not  being  in- 
cluded Within  the  courts  designated  as  "superior 
city  courts  "by  Code  Civil  Proc.  §  8348,  the  suc- 
cessful party  is  not  obliged  to  obtain  a  certificate 
of  fast  fnnl  the  ]ndg«  in  order  to  obtain  a  judg- 
ment for  costs,  as  required  Iv  section  18S8>  In  ao- 


8.  Where  an  owner  of  property,  defending  sa 
action  to  foreclose  a  mechanic's  lien  thereonTdces 
not  pay  into  court  an  amount  conceded  by  tiimto 
be  due,  and  thereby  relieve  himself  of  oosta,  ss 
provided  by  Laws  1835,  c  843,  {  19,  costs  nuj 
properly  be  awarded  against  him.  In  the  discra- 
tion of  the  court  as  to  costs  in  such  actions  givea 
by  section  IS,— Mull  ▼.  Jones,  (Ccnn.  PL  N.  Y.)  li 
N.  Y.  B.  850. 

4.  Action  was  btought  In  a  oorporate  name  oa 
the  tbeory  that  plaintiff  was  a  oorporation ;  and, 
after  a  judgment  in  favor  of  defendants  for  costs, 
it  was  found  that  no  oorporation  existed,  and  that 
the  name  was  merely  a  name  under  'which  one  A. 
did  business.  The  contract  authorizing  the  attor- 
ney to  bring  the  action  was  signed  by  A.  as  presi- 
dent of  the  fictitious  corporation;  and  it  wa* 
shown  that  he  wrote  to  the  attorney,  inquiring 
after  the  action,  and  referring  to  it  as  "my  "  ease. 
JEfetd,  that  A.  was  liable  for  the  costs,  both  be- 
cause he  was  the  wrongful  promoter  of  the  actios, 
and  because  he  was  beneficially  interested,  witli. 
in  the  meaning  of  Code  Civil  Proc.  {  3247,  declar- 
ing that  "where  an  action  Is  brought  in  the  name 
of  another  br  a  transferee  of  the  cause  of  actioD, 
or  by  any  otner  person  who  is  beneficially  inter- 
ested therein,  •  •  •  the  transferee  or  other 
person  so  interested  Is  liable  for  costs  in  the  like 
cases  and  to  the  same  extent  as  if  be  was  the 
plaintiff. "— Metropolitan  Addressing  &  Hailing 
Co.  V.  Goodenough,  (Super.  N.  Y.)  18  N.  Y.  S.  312, 
81  CivU  Proc.  R.  868. 

5.  An  objection  that  a  motion  made  by  defend- 
ants to  charge  A.  with  the  costs  was  premature 
because  no  execution  against  plaintiff  h^  been  i» 
sued  and  returned  unsatisfied  is  unavailing,  be- 
cause, plaintiff  not  being  a  legal  entity,  and  oeing 
therefore  incapable  of  owning  property,  the  issu- 
ing of  execution  would  have  t>een  useless. — Metro- 
poiltan  Addressing  &  Hailing  Co.  v.  Qoodenon^h, 
(Super.  N.  Y.)  18  N.  Y.  8.  212, 21  Civil  Ptocl  K.2i«. 

6.  Where  a  non-resident  assigns  the  legal  title 
to  a  claim  to  a  resident,  to  avoid  the  neoessl^  of 
giving  security  for  costs,  retaining  the  beneficial 
Interest  in  himself,  and  in  an  action  on  the  claim 
a  judgment  for  costs  is  entered  against  the  as- 
signee, (plaintiff,)  and  an  execution  thereon  is  re- 
turned unsatisfied,  the  assignor  may  be  charged 
with  the  costs,  under  Code  Civil  Proa  S  3^4', 
which  declares  that"  where  ad  action  Is  brought  in 
the  name  of  another  by  a  transferee  of  the  cause 
of  action,  or  by  any  other  person  who  is  tienefi- 
dally  interested  therein,  •  •  •  the  transferee 
or  other  p&rson  so  interested  Is  liable  for  costs  ia 
the  like  cases  and  to  the  same  extent  as  if  he  was 
the  plaintiff.  "—Pendleton  v.  Johnson,  (Super.  N. 
Y.)  18  N.  Y.  8.  211,  ai  Civil  Pto&  R.  273. 

7.  The  return  unsatisfied  of  the  execution 
against  the  property  of  the  assignee  is  snfflcieot 
evidence  of  inability  to  collect  from  hln. — Pendle- 
ton V.  Johnson.  (Super.  N.  Y.)  18  H.  Y.  8. 211, 81 
avU  Proo.  K.  278. 

8.  In  an  action  by  a  ward  aRalnst  the  sureties 
on  the  bond  of  his  guardian,  for  saeh  guardian's 
default,  plaintiff  may  recover  the  costs  aad  ex- 
Dense  of  an  action  to  set  aside  a  settlement  indnced 
by  the  guardian's  fraud,  and  to  secure  an  honest 
acoounUng.— Douglass  v.  Ferris,  (Bup.)  IB  M.  Y.  8. 

eaft. 
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Aeonrlty  for  oosta. 

0.  Where  an  action  was  brought  by  an  Infant 
bj  ptardian  od  litem,  who  had  not  given  tecurlty 
for  costs,  instead  of  obtaining  leave  to  sue  as  a 
poor  person,  (Code  Civil  Proc.  K.  T.  t  8268,  as 
amended  by  Laws  1891,  o.  170,)  the  court  erred  In 
denying  defendant's  motion  that  plaintiff  file  secu- 
rity for  costs.— Kurpby  v..  Manhattan  Brabs  Co., 
(Buper.  N.  Y.)  US. 7.  &  307. 

Tt^atioti. 

10.  In  an  action  to  foreclose  a  mechanic's  lien, 
notice  of  taxation  of  costs  need  not  be  given  to  the 
owners  of  the  premises,  who  were  parties  to  the 
action,  but  failed  to  appear. — Holler  v.  Apa,  (Com, 
H.  N.  Y.)  18  N.  Y.  8.  588;  Same  v.  GHordano,  Id,? 
Same  t.  Tarchini,  Id. 

11.  It  is  proper  to  tax  the  costs  Incarred  In  tak- 
ing plaintiff's  testimony  under  a  commission  he- 
cause  of  her  extreme  illness,  she  having  died  be- 
fore the  trial,  and  it  appearing  that  the  judgment 
in  favor  of  her  administrator  could  not  have  been 
rendered  without  such  testimony, — Pyne  v.  Na- 
tional 6.  a  Co.,  (City  Ct.  N.  Y.)  18  N.  Y.  a  160. 

—  BtenoKrapher's  minutes. 

13.  A  sum  paid  an  unofficial  stenographer  for  a 
eopy  of  his  minutes  of  testimony  tdcen  in  a  case 
tried  before  a  referee  cannot  be  taxed  in  the  costs 
as  a  "disbursement,"  in  the  absence  of  any  stipu- 
lation in  the  order  of  reference,  or  agreement  en- 
t-ered  into,  or  entry  on  the  minutes,  to  the  contrary. 
— Seasongood  t.  New  York  El.  B.  Go-  (Buper.  N. 
Y.)  18  N.  Y.  S.  775. 

18.  Where  it  was  stipnlated  that  either  party 
might  use  as  evidence  the  stenographer's  minutes 
Of  testimony  taken  In  the  former  action  between 
the  same  parties,  the  cost  of  which  had  been  pro- 
vided for  in  that  action,  tt  was  error  to  tax  the  cost 
of  such  minlites  in  the  second  action.— In  re  Uet- 
ropoUUn  £L  Rf.  C;o.,  (Sup.)  18  N.  Y,  H.  898;  In  re 
Jones,  Id. 

Extra  allowaaod. 

14.  In  an  action  between  insurance  companies, 
inrcdviog  the  right  to  the  use  of  the  name,  "New 
York  Underwriters'  Agency,  "  in  which  the  pecun- 
iary value  of  the  name  was  alleged,  but  no  evi- 
dence thereof  was  offered,  and  no  money  judgment 
was  asked  or  given,  no  basis  existed  for  granting 
an  extra  allowance  to  the  successful  jiarty.— Hano- 
ver Fire  Ins.  Co.  v.  Germania  Fire  Ins.  Co.,  (Sup.) 
UN.  Y.  S.5a 

16.  The  fact  that  no  specific  exceptions  were 
taken  to  findings  of  the  court  below  allowing 
extra  costs,  and  that  the  appeal  was  simply  from 
that  part  of  the  judgment  awarding  the  allow- 
ance, did  not  deprive  the  general  term  of  the  right 
to  review  the  allowance  when  the  court  below  bad 
no  power  to  make  it.— Hanover  Fire  Ins.  Co.  v. 
Oermania  Fire  Ins.  Co.,  (Sup.)  18  N.  Y.  S.  60. 

16.  A  stipulation  in  the  submission  of  a  case 
that  the  prevailing  party  shall  recover  costs  will 
be  construed  to  include  only  the  ordinary  taxable 
coats,  and  not  an  extra  allowance.  In  such  case 
the  court  has  no  authority  to  award  an  extra  al- 
lowance to  the  prevailing  party.  Fish  v.  Coster, 
28  Hun,  64,  followed.— People  t.  Iltchtmrg  &.  Co_ 
pjnp.)  18  N.  Y.  8.  869. 

WttfTer  of  objeotioin. 

17.  Where  a  Jndgment  in  defendant's  taror  tat 
eoMtM  faas  been  -argued  by  plaintift  on  appeid  and 


decided,  be  tbeaMby  Wolves  bb  rlgbt  to  take  ob- 
jection in  reference  to  tbe  taxation  of  snch  costa. 
^leentan  v.  Hotcbkiss,  (Sop.)  18  N.  Y.  S.  688. 

Konpayment  -^  Fanishniebt   for    oon- 

tempt. 

18.  Code  Otva  Proa  t  9007,  providing  tbat  for 
the  nonpayment,  on  demand,  of  tbexMsts  awarded 
by  a  final  order  made  in  a  spedal  proceeding  in- 
stitated  by  a  state  writ,  the  person  requ  ired  to  pay 
such  oosts  may  be  pnntshed  for  a  contempt  of  tiia 
court  awarding  the  costs,  is  directory  merely,  and 
the  ooort  will  Inflict  snch  punishment  only  when. 
In  its  judgment,  it  is  proper  so  to  do. — People  y. 
Masonic  Guild  &  Mnt.  Ben.  Ass'n,  (Bap.)  18  N.  T. 
&  800. 23  CivU  Proo.  B.  74. 

Ooxmter-OIalm. 

See  Set-Off  and  Counter-Claim, 

CknmttM. 

Liability  to  another  county  for  keeping  oonvlota, 
see  Jail  and  Jailer. 

County  OoiurtB. 

See  Courts,  1-8. 

COUSTS. 

See,  also.  Contempt. 

Discretion  of,  review  on  appeal,  see  .AppeciLVt. 
Powers  of  recorder  of  city  of  Albany,  see  Judge,  1. 
Bnperior  city  court,  certificate  to  obtain  costs,  see 

Costs,  3.         • 
court  of  Buffalo,  extending  power  of,  see  Cork- 

etltutioTlal  Law,  3. 

County  oourts. 

1.  By  an  antenuptial  agreement  the  prospect- 
ive wife  relinquished  all  of  her  contingent  dower 
rights  in  the  pn^wrty  of  the  husband,  in  consid- 
eration that  her  support  should  be  made  a  char^ 
and  lien  (m  bis  estate.  After  the  marriage  the 
husband  conveyed  his  property  to  his  children, 
taking  from  each  a  bond  conditioned  for  his  sup- 
port and  tbat  of  his  widow  after  his  death.  Held, 
that  an  action  by  the  widow  on  one  of  those  bonds 
to  enforce  its  provision  in  her  favor  was  an  action 
at  law,  and  not  an  action  in  equity  to  enforce  the 
antenuptial  agreement,  and  that,  therefore,  the 
county  court  had  jurisdiction.— Merritt  v.  Merritt, 
(Sop.)  18  N.  Y.  8. 807. 

3.  The  fact  that  similar  bonds  of  the  other 
ohildren  were  offered  in  evidence  for  the  purpose 
of  determining  the  quota  which  defendant  was  lia- 
ble to  contribnte  to  plaintifPs  support  did  not  con- 
BtttQte  an  accounting  which  would  change  the  ao- 
tion  to  an  equitable  proceeding.- Merritt  t.  Me» 
ritt,  (Snp.)  18  N.  Y.  B.  807. 

8.  A  complaint  alleged  that  plaintiff  "let  and 
rented  to  defendant,  for  the  term  of  one  year,  the 
farm  of  plaintiff,  together  witii  the  stock,  tools,  and 
implements  then  on  said  farm,  and  owned  by  plain- 
tiff In  consideration  of  which  letting  and  renting 
defendant  agreed  to  pay  over  to  plfdntifl  one-haS 
Of  all  the  erops  raised  on  the  farm  during  said  term, 
oneself  of  all  the  increase  of  t^e  stodc  thereon, 
aind  one-baU  of  the  milk  of  the  oows,  or  the  pro- 
ceeds thereof,  and  at  the  expiration  of  said  term  to 
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IeaT«  on  said  farm  10  scms  of  wheat  sown;"  tbat 
"defendant  failed  to  pay  over  to  plaintiff  one-half 
of  the  oropa,  of  the  Increase  of  stock,  and  of  the 
milk,  or  the  proceeds  thereof,  and  converted  the 
name,  and  proceeds*  thereof,  to  his  own  use,  and 
has  refused  to  pay  over  the  same  to  plaintiff,  or  any 
portion  thereof;'"  and  that  "defendant  failed  to 
sow,  and  leave  on  said  farm  sown,  ten  acres  of 
wheat,  as  agreed. "  Hetd,  that  the  oomplaint  stat- 
ed a  cause  of  action,  not  in  equity  for  an  account- 
ing, but  at  law  for  the  recovery  of  rent,  and  that, 
therefore,  the  county  court  had  jurlsdiotion  of  the 
subject-matter  of  the  action.  Taylor  v.  Bradley, 
89  K.  Y.  129,  disUngoished.— Lake  v.  Sweet,  (Sup.) 
18  N.  T.  b.  84a. 

Supreme  ooort — Actions  against  dty  of 
New  York. 

4.  Lawsl883,a410,  (Consolidation  Act,) gllOB, 
providing  that  the  supreme  court  In  the  first  ju- 
dicial district  and  the  court  of  common  pleas  and. 
superior  court  of  New  York  city  shall  have  exclu- 
sive jurisdiction  of  all  actions  or  special  proceed- 
ings wherein  such  city  is  a  party,  Is  in  conflict 
with  Const,  art.  6,  {  6,  providing  tnat  "there  shall 
be  the  existing  supreme  court,  with  general  juris- 
diction in  law  and  equity, "  and  is  therefore  void. 
— Mussen  v.  Ausable  Granite  Works,  (Sup.)  18  S. 
\.  S.  887. 

Surrogate's  court. 

5.  (Toder  Code  Civil  Froe.  i  8748,  providing 
that  on  judicial  settlement  of  the  account  of  an 
executor  or  administrator,  where  any  part  of  the 
estato  remains  to  be  distributed,  the  deoree  must 
direct  the  pa}rment  and  distribution  thereof  "to 
the  persons  entitled"  thereto,  anA  that  where  the 
validity  of  a  debt,  claim,  or  dlstiTbutive  share  is 
not  disputed,  or  has  been  established,  "the  decree 
must  determine  to  whom  It  Is  payable,  •  •  • 
and  all  other  questions  concerning  the  same, "  the 
surrogate,  in  settling  an  account,  has  power  to  try 
and  determine  the  validity  of  an  assignment  of  his 
distributive  share  by  one  of  the  next  of  kin,  who 
appears  and  attacks  the  assignment  on  the  ground 
that  it  was  made  without  consideration,  and  was 
procured  by  false  and  fraudulent  representations; 
and  it  is  no  objection  to  the  exercise  of  such  juris- 
diction thattbe  relief  sought  is  based  upon  equi- 
table principles,  depending  upon  complicated  facte 
and  equities.— In  re  McCabe's  Estate,  (Surr.)  18 
N.  y.  S.  715.  88  Abb.  N.  C.  69. 

6.  A  decree  of  a  surrogate  admitting  a  will  to 
probate  was  reversed  by  the  supreme  court  on  a 
question  of  fact,  and  a  trial  was  ordered  in  the 
court  of  common  pleas,  as  permitted  by  Code  Civil 
Proc.  8  2588,  which  contains  the  further  provision 
that  "after  the  trial  a  new  trial  maybe  granted, 
as  prescribed  in  section  2548  of  this  act. "  Section 
25^8,  after  providing  for  a  review  of  a  trial  by 
jurv,  "made  in  a  proceeding  for  the  disposition  of 
real  property  of  a  decedent, "  continues :  "Anew 
trial  may  be  granted  by  the  surrogate,  or  the  court 
in  which  the  trial  took  place, "  etc.  Held,  that  the 
only  portion  of  section  2548  which  was  intended  to 
be  referred  to  in  section  2588  was  the  part  pre- 
scribing the  cases  in  which  a  new  trial  might  be 
granted,  and  not  the  tribunal  which  should  enter- 
tain the  application  therefor,  and  that  the  surro- 

fate  had  no  power  to  set  aside  the  verdict  ren- 
ered  in  the  court  of  common  pleas,  and  grant  a 
new  trial.— In  re  Fattorson's  Will,  (Bup.)  18  N.  T. 
S.  499. 


7.  In  such  ease  the  effect  of  the  appeal  ftom 
the  surrogate's  decree  to  the  su[)reme  court  was  to 
Invest  the  court  with  original  jurisdiction  of  the 
proceeding,  under  sections  2585-358T,  providing 
that  the  judgment  shall  be  filed  in  the  office  of  the 
clerk  of  the  surromte  court,  authorizing  it  to  re- 
ceive further  or  aocumentary  evidence  and  ap- 
point a  referee,  and  to  reverse,  modify,  or  affirm 
the  decree  appealed  from,  which  jurisdiction  the 
supreme  court  retains  until  it  remite  the  proceed- 
ing to  the  surrogate  court;  and,  until  so  remitted, 
the  orders  and  decrees  therein,  including  any  or- 
der setting  aside  the  verdict  rendered  In  the  com- 
mon pleas,  must  be  those  of  the  supreme  oooru — 
In  re  Patterson's  Will,  (Sup.)  18  N.  y   a  499. 

Conflicting  state  and  federal  jurisdic- 
tion. 

8.  Code  Civil  Proo.  {  i!428,  relating  to  proceed- 
ings by  the  supreme  court  in  the  dissolution  of 
corporations,  provides  that  the  court,  after  ap- 
pointing a  receiver,  may  grant  an  injunction  "re- 
straining the  creditors  of  the  corporation  from 
bringing  any  action  against  said  corporation  for 
the  recovery  of  a  sum  of  money,  or  from  taking 
any  further  proceedings  in  such  an  action  there- 
tofore commenced. "  Held  that,  the  supreme  court 
having  appointed  a  receiver  to  take  charge  of  the 
property  of  a  to  wing-boat  company,  it  can  restrain 
the  creditors  of  such  company  from  subsequently 
proceeding  in  admiralty  in  the  federal  court.— la 
re  Schnyler  Steam  Tow-Boat  Co.,  (Sup.)  18  N.  7. 

9.  The  entry  of  the  order  of  appointment  st 

onoe  vested  the  property  of  the  company  in  the 
receiver,  and  subsequent  libels  in  the  federal 
oourto  cannot  avail  on  the  ground  that  the  re- 
ceiver had  not  yet  filed  his  bond  or  taken  actual 
possession;  the  title  of  the  receiver  relating  back, 
on  filing  his  bond,  to  the  entry  of  the  order  of  ap- 
pointment—In re  Schuyler  Steam  Tow-Boat  Co., 
(Bup.)18N.T.  &89. 

00VENA17TS. 

Covenants  concerning  use  of  premises. 

The  use  of  preniises  as  an  undertaker's  es- 
tablishment for  the  sale  of  caskets  and  furnishing 
goods  for  funerals,  also  for  embalming  bodies,  for 
autopsies  and  post  mortem  examinations,  and  for 
the  temporaiy  deposit  of  human  remains  awaiting 
burial,  is  "offensive"  and  "injurious,  "  within  the 
meaning  of  a  covenant  that  such  premises  shall 
not  be  used  for  any  trade  or  business  "injurious 
or  offensive  to  the  neighbouring  inhabitants. "  15 
N.  Y.  S.  701,  affirmed,  without  opinion.— Rowland 
V.  Miller,  (Super.  N.  Y.)  18  N.  y.  B.  783. 

Credibility. 

Of  witness,  see  Witness,  18. 

OBEDITOBS'  BILIi. 

When  lies. 

A  creditors'  bill  still  lies  to  obtain  dlseov^ 
ery  from  debtors  of  certain  book  accounte  con- 
cealed, withheld,  and  transferred  in  fraud  of  cred- 
itors, although  the  same  relief  may  be  obtained  by 
supidementary  proceedings. — Hart  v.  Albright, 
(Super.  N.  T.)  18  N.  Y.  S.  718, 23  Abb.  N.  a  74. 
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See,  also,  Indictment  antl  InformatUm;  Witnets. 
Particular  crimes,  see  Contempt;  Oamtng;  Ob- 
scene PubltcaUong;  Olenmargarlne. 

Warrant — Where  ezeouted. 

1.  The  charter  of  a  village  provided  for  the 
election  of  a  police  justice,  who  should  have  the 
same  powers  and  authority  In  criminal  prooeedlnvs 
as  justices  of  the  peace.  By  Code  Ciim.  Proc.  Is 
146,  147,  "a  police  justice  Is  a  magistrate  having 
power  to  Issue  a  warrant  tor  the  arrest  of  a  per- 
son charged  with  a  crime. "  Under  sections  166, 
150,  a  warrant  issued  "by  any  other  magistrate" 
than  a  justice  of  the  supreme  court  and  the  judges 
of  certain  other  courts  "may  be  directed  generally 
to  any  peace  officer  in  the  county  in  which  it  is  Is- 
sued, and  may  be  executed  in  t6at  county."  Held, 
that  a  warrant  issued  by  the  police  justice  of  said 
village  for  the  arrest  of  a  person  charged  with 
committing  crime  therein  might  be  executed  any- 
Tvhere  within  the  county,  beyond  the  limits  of  the 
village.— Orleans  Coun^  v.  Winchester,  (Sup.)  18 
IT*  x7  8.  668. 

I7ew  trlaL 

2.  Bastardy  proceedings  being  of  a  criminal 
character,  defendant  cannot  be  granted  a  new 
trial  for  newly-discovered  testimony,  where  he 
fall*  to  make  his  application  therefor  within  one 
year  from  the  previous  trial;  Code  Crim.  Froc.  U 
406,  46e,  as  amended  by  Laws  1887,  o.  684,  provid- 
ing that  such  application,  in  criminal  cases,  must 
be  made  within  one  year.— People  j.  Colgrove. 
(Sup.)  18  N.  T.  a  87a 

Appeal — Deoision. 

8^  On  appeal  from  a  conviction  of  the  offense 
of  advising  a  woman  to  take  drugs  to  produce 
tibortion,  the  court,  in  their  opinion,  observed  that 
"taere  was  a  sharp  conflict  as  to  the  facts  which 
tbey  need  not  discuss;  the  important  Question  be- 
ing whether  the  word  'advised*  used  In  the  stat- 
ute does  or  does  not  Imply  that  the  advice  must  be 
followed  in  order  to  constitute  the  crime. "  The 
opinion  then  discussed  certain  provisions  of  the 
Penal  Code  bearing  on  the  offense,  and  concluded : 
"We  are  of  opinion  that  mere  advice  to  take  medl- 
cfbe,  where  no  medicine  Is  taken,  *  •  *  cannot 
be  the  crime  of  abortion. "  H  Id  suflSclent  to  show 
that  the  conviction  was  reversed  on  questions  of 
law  only.— Feople  ▼.  Fhelps,  (Sup.)  IS  H.  Y.  S.  6119. 

DAMAGES- 

Assessment  of,  on  dissolution  of  Injunction,  see 

Injunction,  10. 
Excessive  damages,  see  Ataav.lt  and  Battery; 

Libel  and  Slander,  3. 
For  breach  of  warranty,  see  SnU,  4-6. 

land  taken  for  street,  see  Municipal  Corpo 
mttong.  17. 
In  action  for  deceit,  see  Deceit,  8. 

condemnation  proceedings,  see  liminent  Do- 
main, 20-29. 
trover  and  conversion,  see  Trover  and  Conver- 
sion, 5. 
Treble  damages,  waste  by  tenant,  see  Waste. 

For  breach  of  oontraot. 

1.  The  sum  paid  by  a  landlord  to  his  tenant* 
(or  Injuries  caused  by  a  defective  roof,  if  not  ex- 


cessive. Is  (he  measure  of  his  damages  in  an  action 
against  the  contractor  who  repaired  it  in  a  defect- 
5'e  "Danner.— Malony  v.  Brady,  (Com.  PL  K.  Y.) 
13  W,  X  -  B.  757. 

2.  In  an  action  by  a  landlord  against  his  tenant 
for  a  breach  of  a  covenantin  a  lease,  whereby  plain- 
tiff was  to  be  allowed  to  exhibit  the  premises,  or 
affix  the  bill  "To  Let"  thereto,  in  which  there  was 
no  evidence  that  plaintiff's  failure  to  lease  the 
premises  was  caused  by  the  breach  In  question, 
judgment  for  plaintiff  awarding  him  rent  for  the 
time  the  premises  remained  vacant  as  damages 
must  be  reversed,  since,  the  action  belnfr  on  con- 
tract and  not  tor  tort,  the  Juiy  could  give  damages 
for  actual  loss  only.'— Uuiied  States  Trust  Ca  t. 
O'Brien,  (Super.  N.  Y.)  18  N.  Y.  S.  798. 

8.  Where  a  lessor,  finding  It  Impossible  to  give 
immediate  possession  of  the  premises,  permitted 
the  lessee  to  temporarily  occupy  adjolnmg  prem- 
ises, and  while  there  the  lessee  made  expendi- 
tures for  improvements,  he  could  not,  in  an  action 
against  the  lessor  for  a  breach  of  covenant,  re- 
cover for  such  expenditures,  since  they  were  not 
the  direct  and  legitimate  result  of  the  lessor's 
failure  to  give  nossession.- EngelsdorS  t  SItbl 
(Snp.)  18  N.  Y.  8.  907.  ^ 

lixoessive  damages. 

4.  In  an  action  for  personal  injuries  sustained 
by  a  healthy  child  14  vears  old,  a  verdict  forK.SOO 
will  not  be  disturbed  as  excessive,  where  it  ap- 
peared that  she  was  rendered  senseless  for  84 
hours,  her  face  was  badly  cut,  her  sight  affected, 
and  her  shoulder  rendered  sore,  that  90  months 
after  the  accident  she  was  nervous  and  sleepless, 
and  did  not  have  a  good  appetite;  and  that  the 
effects  of  the  Injury  might  continue  a  considerable 
time.— Birmingham  v.  Rochester  City  &  B.  B.  Co., 
(Sup.)  18  N.  Y.  a  649. 

5.  A  lessee  was  deprived  of  the  premises  for 
the  full  term  of  the  lease.  A  real-estate  expert 
testified  that  there  was  no  actual  difference  be- 
tween the  ordinary  rental  value  in  the  market 
and  the  rent  reserved,  but  that,  in  his  opinion,  the 
value  of  the  lease  was  (1,690  over  and  above  the 
rent  reserved,  taking  into  consideration  the  Intend- 
ed occupancy  of  the  premises  as  a  notion  and  dry 
goods  store.  Held,  that  this  evidence  did  not 
justify  a  verdictfor  plaintiff  forti60.— lingelsdorff 
V.  Sire,  (Sup.)  18  N.  Y.  &  907. 

Evidence. 

6.  In  an  action  for  the  use  of  a  telephone,  tes- 
timony by  plaintiff  as  to  the  value  of  the  use,  based 
on  the  amount  i>aid  by  him  and  his  knowledge  of 
what  others  naid  for  similar  use,  is  sufficient.— 
McSorley  v.  Faulkner,  (Com.  Fl.  N.  Y.)  18  H.  Y. 
S.46U. 

1-  In  an  action  against  an  elevated  railroad 
company  to  recover  damages  for  personal  Injuries 
received  bv  a  passenger,  a  medical  witness  testl- 
fled  that  plaintiff's  Injuries  were  likely  to  be  per- 
manent. In  the  sense  that  they  would  improve 
somewhat,  but  that  she  was  not  likely  to  ever  get 
entirely  over  them.  The  court  Instructed  the  jury 
that,  "if  you  consider  she  has  been  permanently 
injured,  you  may  award  compensation  for  that. 
When  I  say,  '  If  yon  consider,'  I  mean  if  you  con- 
sider from  the  evidence. "  Held,  that  sufBoient 
weight  was  not  given  in  anoh  Instruction  to  the 
rule  that  plaintiff  was  not  entitled  to  recover  un- 
less her  injuries  were  permanent —  Meeteer  T. 
Manhattan  By.  Co.,  (Sup.)  18  N.  Y.  B.  561- 
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8«e  Landlord  and  Tenant,  Z;  itaster'and  Serv- 
ant, 13-20. 

Beoedaata. 

See  £xecuton  and  AdmtniitratorM. 
TraosacUoD*  with,  se^  WUneta,  6r9. 

BEGEi^T. 

Sefenae  to  actdon  bar  cent,  see.  Xiondlord  and  HVit- 
<tnt,  9, 10. 

W^en  action  Ues. 

1.  In  ai  actioa  again  at  a  person  to  teeover. 
money  obttilned  b;  deo^U  )n  tba  sale  of  Koods, 
vherQin  It  appeared  that  deJCeadAnt  had  no  other 
interest  in  the  goods  ytafi  a  9balie],  mortgage 
thereon  to  secure  a  debt,  and  that  he  had  lAformed 
plaintiff  of  the  seller's,  unreUablUtj,  and  thab 
plaintiff  had  acknowledf^  defendant's  straight-, 
forward  conduct  in  the  matter,  a  jud^^ment  for 
plaintiff  should  he  reversed.— Boehm  T<  ifiUsEi 
Tcom.  ^1.  N.  T.)  18  N.  X-  8.  187.  ' 

False  representations. 

3.  A  dealer  and  expert  li^  rlollnc,  Tbo  gives  a 
false  and  fraudulent  oplnron  as  to  the  ih^e  and 
falu'e  of  such  an  instnlitt^nt,'  to  is  purchaser  igno- 
rant of  such  matters,  is  UaMs  V>  sncb  purchaser, 
who  buys  in  rellaoce  on  sucn  representations,  in 
an  action  for  deceit,  even  though  the  latter  at- 
tached no  importance  to  the  statements  as  to  th« 
Biaker,  and  did  not  rely  solely  thereon. — Powell  r. 
71echter,  (Com.  FL  K.  Y.}  18  IT.  Y.  a  4fil. 
Damages. 

8.  In  an  acUon  tor  dgeceit,  It  appeared  th&t,  for 
the  purpose  of  inducing  the  purchase  of  a  vloUq.  for 
$500,  defendant  fslsf^ly  represented  it  to  b^'made 
by  a  celebrated  maker,  sjid  worth,  (1,000.  No  proof 
of  the  value  of  a  violin  of  such  mak^  was.  given, 
Seld,  that  defendant  was  not  prejudiced  by  an  in- 
struction that  the  measure  of  damages  was  the 
dUEecence.  between  the  price  paid  and  the  actual 
value  of  the  instrument,  instead  of  the  real  and 
the  represented  value.— Powell  v.  Flechter,  :Cum. 
P1.N.X)18N.  Y.  8.i5L 

Declarations'  and  AdiBai»rion& 

See  Evidence,  4-8. 

Deed. 

See  Oovenantu;  Fraudulent  Conveyances;  Ven- 
dor and  Purchaxer. 

Conveying  land,  implied  easements,  see  Ease- 
ments. 

Descriptiop  of  land,  see  Boundaries,  2-8, 

De&ult. 

Judgment  by,  see  Judgment,  4-0, 

Defective  Appliances. 

See  Master  and  Servant,  8,  9. 

Defective  Streets. 

Liability  of  city,  see  Muntclpal  Cor.poratio'ns,  7- 
10. 


P^v^Sjrgr. 

Of  negotiable  Inslcui^nts,  proof  of,  sm  t^agotUw 
btelrlttnments,  i. 

Demurrer* 

S^e  PUaObao,  2. 

DBPosrripN. 

liXtetudon  of  time  of  taking. 

Before  a  commission  to  take  depositions  <m 
beh^f  of  plaintiff  was  executed  defQudant  pio- 
:  cured  a  stay  order  by  which  all  proceedings  in  Um 
action  were  stayed  until  the  ^xnaratlon  of  the  time 
fixed  for  takiogthe  depositiona.  Immediately  after 
thf  stay  was  removed  plaintiff  applied  to  defend- 
ant foe  a  stipulation  extendijog  the  time  for  the 
commiosLaner  to  make  hla  report,  whloh  was  c»- 
f vsed.  Plaintiff  tbi^n  moved  for  an  order  extend- 
ing the  time,  and  at  ttie.  hearing  of  the  motion  de- 
fendant shoved  no  reason  why  the  commisaion 
should  not  be  executed.  Meld,  that  plaifitifl,  not 
being  guilty  of  laches,  was  entitled  to  an  exten- 
sion, and  It  was  error  for  the  court  to  enfdrce,  as 
i.  cttndltiae,  the  payment  by  plaintitt  of  money 
which  plaintifl  had  theretofore  been  ordered  to  pay 
to  defendant  aa  a  coDdition  of  opaninK  a  default  in 
the  action,  which  payment  as  a  condition  of  open- 
ing the  default  the  teourt  had  af terwsrda  held  to 
have  been  waived  by  defendant. — ^Eleter  v.  &rand 
Trunk  Ry.  Ca  of  Canada,  (Sup.)  18  K  Y.  &  GUI. 

DESCENT  AND  DfSTBIBUTION. 

See,  also.  Executors  and  Administrators:  WHU. 
Death  of  party,  snbstltntlon  of  devisee,  see  Abato- 

ment  and  Beufval,  1. 
Liability  of  husband  to  heirs,  rent  of  wife's  land, 

see  Husband  and  Wife,  4. 

Inheidtanoe  and.  legsoy  taxes. 

1.  Laws  189JU  c.  316,  providing  tliat  a  tax  of  1 
per  nant.  shall  be  Imposed  on  a  legacy  to  testator's 
widow  which  exceeds  In  v^ue  (10,000,  does  not  ap- 
ply to  a  legacy  made  by  a  testator  who  died  on  tM 
same  day  that  the  act  was  approved,  but  shortly 
before  its  approval,  the  act  providing  that  it  "shall 
take  effect  immediately. " — In  re  Dreyfous,  (Burr.) 
18  N.  Y.  S.  767,  28  Abb.  H.  C.  27'. 

9.  Under  Laws  1887,  o.  718,  ${  1,  4,  providing 
for  the  taxation  of  gtffta,  1et;*Gt<p,  and  collateral 
inheritances,  and  declaring  that  such  taxes  shall 
be  due  and  pavable  at  the  4eath  of  the  deoedent, 
the  validity  of  such  taxes  is  to  b?.  determined  at 
the.  date  of  the  decedent's  death,  and  not  at  the 
date  of  their  imposition ;  and  the  contention  that  a 
law,  which  was  passed  subsequently  to  the  death 
of  t%e  decedent,  but  before  the  imposition  of  tne 
taxes,  repeals  by  implication  the  act  of  1887,  need 
not  be  considered.  In  re  Vasear,  37  K.  E.  SH,  137 
N.  Y  8.  followed.— In  re  Prim.e's  Estate,  (Sus.1 18 
N.  Y.  6. 608.  ^        ' 


Detinue. 


Bee  Replevin, 


See  WilU. 


Devise  and  Ijegaoy. 


-Digitized  by 


Google 


mimx. 


Disdiarire. 

From  arrest,  grounds,  see  Arreft,  3, 8. 

Of  receiver,  see  Jteeefvern,  8. 

servant,  see  Miuier  anA  Senavt,  \ 
surety,  see  Prinotipai  and  Surety, 

BIU  to  obtain,  see  CrtOUon'  BUL 

Bzamination  of  adyerae  party  before 
trial. 

1.  In  an  action  for  Injuries  caused  by  the  neg^ 
Ueence  of  defendant  as  the  owner  of  realty, 
Wberetn  defendant  admitted  tbe  ownetsbip,  but 
denied  "possession  and  control, "  ttie  question  in- 
volved in  tlie  denial  being  easily  capable  of  de- 
termination otherwise  than  by  the  examination  of 
defendant  before  trial,  a  motion  for  that  purpose 
should  have  been  denied.— Ualligan  v.  August, 
(City  CL  I*.  Y.)  18  N.  Y.  8.  163. 

3.  The  grantlnK  of  an  order  for  tbe  examina- 
tion of  denndant  l>efore  trial  rests  within  the 
sound  discretion  of  the  court.— Dort  T.  Walter, 
(City  Ct.  N.  Y.)  18  N.  Y.  S.  484.- 

3.  The  objection  that  an  order  for  the  exami- 
nation of  defendant  before  trial  is  desired  for  the 
purpose  oply  of  apnoying  and  haras^hg  defend- 
ant is  without  weight,  in  view  of  the  power  of  the 
judge  to  keep  plaintiff  within  proper  bounds  and 
lo  exclude  impertinent  inquiries,— Sort  v.  Walter, 
(City  Ct.  N,  Y.)  18  N.  Z.  8.  434 

4.  The  examination  of  »  dofendantinay  be  bad 
before  service  of  a  complaint  on  defendant  under 
Code  Civil  Proc.  S  870,  permitting  the  same  "at  any 
time  before  triiO.'^OorfT.  Wdter,  (City  Ct  H. 
Y.)  18  N.  Y.  S.  484. 

6.  The  fact  that  tbe  statate  of  limitations  would 
probably  prove  a  bar  to  platntifPs  demand  coold 
dbC  be  nrsed  as  an  objection  to  an  ezMniDation  bo- 
fore  triah  since  it  cannot  be  presumed  that  the 
statute  wiU  be  pleaded.— Fatman  v.  Fatman,  (Com. 
P1.N.Y.)181jTy.  S.  847. 

Of  officer  of  corporation. 

6.  in  an  action  against  a  <;orporatIon  on  a  con- 
tract, an  order  for  the  examination  before  trial  of 
an  officer  of  defendant  will  be  granted  in  order 
that  plaintiff  may  ascertain  if  the  person  who 
made  tbo  pontroct  on  behalf  of  defendant  bad  au- 
thority to  make  it,  as  that  fact  is  peculiarly  within 
tbe  knowledge  of  defendant. — Bloom  v.  Pqnd's  Ex- 
tract Co.,  (Siper.  N.  Y.)  18  H:  Y.  8. 1T»,  27  Abb. 
N.  C.  868. 

7.  Un  an  examination  before  trial  of  an  officer 
of  defendant  corporation,  the  officer  wUl  not  be  re- 
quired to  produce  books  and  papers  for  inspection, 
but  only  in  aid  of  tbe  memory  of  the  witness  con- 
cerning the  facts  as  to  which  his  examination  is 
desired.  Black  v.  Curry,  1  Civil  Proc.  B,  193,  fol- 
lowed.—Bloom  V.  Pond's  Extract  Co.,  (Super.  N. 
Y.)  18  N.  Y.  8.  179, 87  Abb.  K.  U.  866. 

AiBdaTlt. 

8.  Though  tbe  affidavit  did  not  state  a  com- 

gleta  cause  of  action,  yet,  tbe  nature  of  the  action 
ariog  been  stated,  and  the  substance  of  the  judg 
ment  demanded,  it  was  sufficient.— Fatmaa  v.  Fat- 
man, (Com.  Pi.  N.  Y.)  18  N.  Y.  8.  847. 

9.  An  affidavit  made  by  the  clerk  of  plaintiff's 
attorney  is  not  sufficient  to  justify  an  order  for 
tlie  examination  of  defwdant  before  trial,  wlier* 


It  i*  not  shown  that  tbe  facts  therein  were  within 
tbe  personal  knowledge  of  the  clerk  or  attorney, 
and  no  reason  is  given  wby  they  were  not  Cumishea 
by  plaintiff.— Bank  of  Pittsburgh  v.  Murphy,  (Sup.) 
18  N.  Y.  S.  575. 

10.  In  an  action  by  a  legatee  against  iHe  ezeoo- 
tor  for  an  accounting,  an  order  for  examination  of 
defendant  befoie  trial,  for  the  purpose  of  enabling 
plaintiff  to  frame  hia  complaint,  will  be  granted, 
where  pl^ntlfCs  affidavit  snows  that  testator  was 
the  principal  member  of  the  firm  of  F.  &  Co. ;  that, 
defendant  was  directed  by  the  will  to  continue  tbe 
concern ;  that  defendant's  inventory  of  the  estate 
showed  personalty  of  the  value  of  8827,797.29,  of 
which  8i»5,000  consisted  of  testator's  interest  in 
the  firm;  tnat  plaintiff  had  no  knowledge  as  to  tlM 
terms  of  tbe  partnership,  nor  who  were  the  ooparU 
ners  at  tbe  time  of  testator's  death,  nor  of  tba 
operations  of  the  firm,  nor  of  the  obaogpes  therein 
since  testator's  death,  nor  what,  if  anything,  wa* 
left  of  the  assets  of  testator  invested  in  theflrmi 
that  the  deposition  of  defendant  was  necessary  to 
enable  plaintiff  to  prosecute  the  action;  and  that 
plaintiii  had  no  other  means  of  ascertaining  tb4 
facU.— Fatmaa  v.  fbtman,  (Cqm.  Pl.  N.  Y.)  Ifi  N. 
Y.  B.  847. 

Scope  of  exfunination. 

11.  The  scope  of  the  examination  of  defendant 
before  trial  should  not  be  limited  in  tbe  order, 
where  the  examination  is  to  be  taken  before  a 
judge,  and  not  a  referee.— Fatman  v.  Katmaiu' 
(tJom.  PL  N.  Y.)  18  N.  Y.  S.  847. 

Books  and  papers;— Inq;>90tion  ot. 

IS.  tn  an  action  by  an  administrator  to  recoveq 
money  claimed  to  be  due  his  decedent,  where  the 
fund  partly  arose  from  transactions  by  the  dece- 
dent as  agent  of  defendant,  and  defendant  seta 
up  a  counterclaim  arising  out  of  the  same  trans- 
actions, defendant  is  entitled  to  an  order  directing 
plaintiii  to  allow  him  to  inspect  all  books  and 
papers  relating  to  the  agency,  apd  in  plaintitTs 
possession.- Harding  v.  Field,  (Sup.)  18  N.  Y.  B. 

18.  In  an  action  by  an  administrator  to  recover 
money  claimed  to  be  due  bis  deoedent,  where  tha 
fund  partly  arose,  from  transactions  by  the  dece- 
dent as  agent  of  defendant,  the  principal  is  entitled 
to  the  production  of  letters  or  accounts  sent  to  him 
by  the  agent,  and  in  the  hands  of  the  agent's  ad- 
ministrator, under  Code,  %  80S,  authorizing  the 
production  of  papers  relating  to  the  merits  of  the 
action;  or  he  la  entitled  to  the  production  of  ccpies 
thereof  in  the  administrator's  possession,  where 
the  originals  have  been  lost  by  himself  after  being 
sent  to  him  by  the  agent.— Harding  v.  Field,  (Sup.) 
18N.  Y.  a9]8, 

DismlsBsJ. 

See  PractSat  in  CixiVi  Ca»e»,  1. 

Dissolution. 

Of  attachment,  see  Attacinnent,  iZ-iS. 

Setting  aside  judgment,  see  Judgment,  88. 

Svldenoe. 

1.  Where  co-respondent,  In  an  action  for  4^ 
voree  on  the  ground  of  adultery,  testified  that  aha 
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had  dlreotljr  chargad  dofendsnt  with  adultery  in  a 
letter  to  plaintiff,  the  court  properly  admitted  in 
evidenoe  a  subsequent  letter  of  co-respondent  to 
another  person,  stating  that  she  did  not  intend  to 
make  such  charge  in  toe  letter  to  plaintiff. — Crary 
V.  Crary,  (City  Ct.  Brook.)  18  N.  Y.  S.  768. 

Eridenoe — Saffiolenoy. 

5.  Where  defendant,  in  an  action  for  diroroe 
on  the  ground  of  adultery,  declines  to  testify  on 
his  own  l>ehalf ,  the  jury  may  find  for  plaintiff  on 
the  uncorroborated  testimony  of  the  co-respondent. 
—Crary  v.  Crary,  (City  Ct.  Brook.)  18  N.  Y.  S.  758. 

Aiimony  and  oosta. 

8.  Where,  in  an  action  for  dlToroe,  defendant 
admits  acts  of  adultery,  but  claims  that  the  same 
were  condoned  prior  to  the  date  alleged  in  the 
complaint,  and  it  appears  that  the  person  with 
whom  such  adultery  was  committed  remained  a 
member  of  defendant's  family  until  the  date  of  the 
adultery  complained  of,  there  is  sufficient  to  sat- 
isfy the  oourt,  on  a  motion  for  alimony,  that  the 
action  is  not  groundless.— Scragg  t.  Soragg,  (Sap.) 
18  M.  Y.  S.  487. 

4.  Where,  by  the  Code  of  Clytl  Procedure,  the 
facta  alleged  in  a  complaint  for  divorce  on  the 

Sound  of  adultery  give  the  court  jurisdiction  over 
e  person  of  a  defendant  served  by  publication 
of  the  summons,  the  court  may  direct  such  defend- 
ant to  pay  a  counsel  fee  and  alimony. — Soragg  v. 
ScraggTlSup.)  18  N.  Y.  8.  487. 

6.  An  application  for  alimony  and  counsel  fees 
is  not  a  special  proceeding  necessary  to  be  insti- 
tuted by  petition,  but  may  be  made  on  affidavit. — 
Eirsoh  v.  Klrsch,  (Com.  PL  N.  Y.)  18  N.  Y.  8. 447. 

How  application  made. 

6.  An  application  for  alimony  will  be  denied, 
in  an  action  by  a  wife  for  separation  on  the  ground 
of  desertion,  where  It  appears  that  she  had  refused 
without  reason  to  live  in  a  suitable  home  provided 
by  her  husband,  and  had  caused  him  to  b-  ejected 
from  the  home  in  which  they  were  living,  by  her 
son  by  her  former  marriage.— ECirsoh  v.  Kuvoh, 
(Com.  PI.  ».  Y.)  18  N.  Y.  S  447. 

— —  Exoessive  alimony. 

7.  Where,  on  a  motion  for  alimony,  defendant'* 
affidavit  merely  alleges  that  he  earns  less  than  the 
sum  stated  in  plaintiff's  affidavit,  and  fails  to 
show  his  income  or  his  ability  to  pay,  but  states 
that  he  Is  now  receiving  $25  per  week,  an  allow- 
ance of  tlO  per  week  for  the  support  of  his  wife 
and  three  children  is  not  excessive.—  Bcragg  v. 
Soragg,  (Sup.)  18  N.  Y.  a  487. 

Documentary  Evidence. 

Bee  Evfdenoe,  11-15. 

Donatio  Causa  Mortis. 
DOWEB. 

Of  insane  wife,  power  of  committee  to  convey,  see 
Insanity,  6. 

Release  direct  to  hasband. 

A  release  of  dower  by  a  wife  direct  to  her 
husband  will  not  enable  him,  by  his  sole  deed,  to 
convey  the  land  free  of  her  dower  right,  since,  if 
the  release  1*  at  all  effectual,  the  husband  becomes 


vested  with  a  fee  simple,  and  the  dower  right  im- 
mediately reattaches  by  oi>eration  of  law.— Wight- 
man  V.  Sohleifer.  (Sup.)  18  N.  Y.  &  561. 

Due  Frocesa  of  Law. 

See  OonttituMonal  Law,  7. 

Dumping  Grounds. 

Uae  of  pier  for  damping  purposes,  se*  Wluxrva. 

DUILESS. 

Wliat  constitutes. 

A  supplier  of  materials  threatened  to  fi]«  a 
lien  on  a  house  unless  the  owner,  who  had  over- 
paid the  contractor,  would  pay  an  indebtedness 
of  the  contractor  to  the  material-man  for  material 
alleged  to  have  been  used  In  such  house,  represent- 
ing at  the  same  time  to  the  owner  ^at  the  filing 
of  such  lien  in  the  then  condition  of  his  affairs 
would  seriously  embarrass  him.  The  material- 
man made  up  a  fraudulent  statement  of  such  in- 
debtedness, consisting  largely  of  charges  for  mate- 
rial furnished  the  contractor  for  other  honses, 
represented  the  hlalance  to  be  due  for  materiu 
furnished  for  the  house  in  question,  and  obtained 
a  note  from  the  owner  therefor.  SeH,  In  an  ao- 
tlon  on  such  note,  that  these  facts  set  out  in  the 
answer  showed  duress,  and  that  a  judgment  was 
properly  rendered  for  defendant  on  that  ground, 
though  there  was  no  allegation  of  "duress"  in  ex- 
press  terms  in  the  answer.-- Oates  t.  Pnndon. 
{Gits  Ct.  ».  Y.)  18  N.  Y.  &  l«r. 

EASEMENTa 
Creation. 

A  deed  conveying  land  expressly  bounded 
by  the  side  of  a  highway,  tne  fee  of  which  is  in 
the  grantor,  impUealy  grants  an  easement  of  light, 
air,  and  access  in  the  adjoining  half  of  the  high- 
way, of  which  the  grantor,  cannot,  after  the  naA 
is  discontinued,  depHvo  the  grantee. — Holloway 
v.  Delano,  (Sup.)  18  N.  Y.  S.  7(H;  Same  t. 
Southinayd,  Id.  ICR. 

Educational  Corporations. 

Exemption  from  taxation,  see  IVisKition,  7. 

Ejection  of  Passengers. 

See  Carriers,  8,  4. 

EJECTMENT. 

See,  alio.  Advene  PoueatUm. 

When  lies. 

1.  Defendants,  claiming  onder  P.,  bv  mean* 
conveyances,  were  subrogated  to  his  rights,  both 
as  purchase-monev  mortjgagee  and  purchaser  at 
the  foreclosure  sale  under  such  mortgage;  so  that 
plalntifra  remedy  agdnst  defendants  was  In  equi- 
ty, and  not  by  action  of  ejectment.— Townshend 
T.  Thomson,  (Super.  N.  Y.)  18  N.  Y.  B.  870. 

Pleading. 

9.  In  ejectment  the  description  of  the  property 
Iras  aa  followa:  "Coaunenoing  at  a  point  la  tM 
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asterly  line  of  said  premises,  8^  Inches  sontberly 
rom  the  northerly  line,  and  runnlne  thence  weat- 
rlv  to  a  point  In  the  said  northerly  line  distant  19 
eet  westerly  from  the  easterly  line  thereof." 
'JrUI.  a  descrlotion  of  a  stralcrnt  line  onlv^  hy 
rhicn  posmeRsioa  could  not  be  delirered.— uow- 
»nd  T.  Miller,  (Super.  N.  Y.)  18  N.  T.  S.  206. 

ELEOnOire  AND  VOTERS. 


T'alidlty  of  corporate  election,  i 
8-6. 


Corporation*, 


Power  to  grant  mandamus  on  election 

day. 
1.  The  itppUcaUon  for  a  mandamiu  Is  a  mo 
Ion,  and  the  issuing  thereof  an  order,  within  Code 
3ivil  Proo.  iS  767,  76S,  which  declare  respeotively 
.hat  an  application  for  an  order  is  a  motion,  and 
.hat  a  direction  of  a  court  or  judge,  etc.,  is  an  or- 
ler:  therefore  such  application,  having  bieen  made 
lO  a  judge  of  the  llrst  judicial  district,  who  is  em- 
x>wered  by  section  770  to  entertain  motions  which, 
n  other  districts,  must  be  made  to  the  court,  was 
lot  a  motion  to  a  court,  and  consequently  not  in- 
ralidated,  because  made  on  election  day,  by  Laws 
IMS,  c.  180,  S  5,  (1  Banks'  Rer.  St.,  6th  Ed.,  p.  427,) 
>roviding  that  no  court  shall  )>e  opened  or  transact 
iny  business  on  such  dav. — People  v.  Donovan, 
[Snp.)  18  N.  Y.  B.  601 

S-  Code  Civil  Proc.  {  9068,  which  provides  that, 
■except  where  special  provision  therefor  is  otber- 
irise  made  in  this  article,  a  writ  of  inandamut 
»n  be  granted  only  at  a  special  term  of  the  court, " 
ices  not  take  the  application  for  a  mnndarmt*  out 
>f  the  general  provision  of  section  770,  the  object 
>f  which  was  to  give  the  judges  of  the  first  judi- 
cial district  all  the  powers  of  a  court  without  the 
'ormality  of  being  in  court — ^People  v.  Uonovan, 
;8up.)  18  N.  Y.  S.  60L 

3.  The  fact  that  the  law  required  the  county 
slerk's  office  to  be  closed  on  election  day  did  not 
nvalidato  the  sealing  of  a  writ  of  mnnddtnus  by 
,be  clerk  on  that  day,  because  the  judge,  having 
>o  wer  to  issue  the  writ  requiring  a  seal,  had  power 
ilso  to  procure  the  sealing  and  attestation  thereof 
>y  the  clerk,  and  because  the  law  merely  required 
,taat  the  office  should  be  closed,  but  does  not  pro- 
libit  the  clerk  from  discharging  any  of  his  duties. 
-People  V.  Donovab,  (Sup.)  18  S.  Y.  S.  601. 

Marked  ballots. 

4.  Laws  1891,  o.  au6,  (Ballot  Reform  Law,)  |  86, 
irohibits  the  marking  of  the  official  ballot  or  paster 
>y  the  voter  or  any  other  person.  Held,  where 
narks  appear  on  such  ballots,  that  the  Intent  with 
vhich  such  mark  was  placed  there  cannot  be 
>roved  by  examining  the  individual  voters;  but 
vhere  it  appears  that  a  conspiracy  has  been  estab- 
ished  to  defraud,  and  some  ballots  containing  a 
pncifled  mark  are  shown  to  have  been  cast  in  pur- 
uance  of  such  conspiracy,  all  ballots  containing 
uch  mark  should  be  excluded  from  the  count.— 
'eople  V.  Board  Canvassers  Dutchess  County, 
Sup.)18N.  Y.  S.  809. 

}ervloe  of  process  on  election  day — On 
inspector  of  election. 

5.  Laws  1842,  c.  180,  S  4,  providing  that  no  civil 
irocess  or  proceeding  in  the  nature  of  civil  pro- 
ess  shall  be  served  on  election  day  on  any  elector 
ntitled  to  vote,  doe*  not  apply  to  process  against 


a  boardi,  or  a  chairman  tnereot,  nanng  puDUo  an- 
ties  to  perform,  such  as  the  Inspector  of  elections, 
and  will  not  prevent  the  service  on  him  on  elec 
tlon  day  of  an  order  to  show  cause  why  a  writ  of 
■mnndamug  shall  not  issue  against  him  requiring 
him  to  permit  relator  to  vote.— People  v.  Donovan, 
(Sup.)  18  N.  Y.  8.  601. 

Blectrio  light  Companies. 

Exemption  from  taxation,  see  TascatUm,  1-tk 

Elevated  Bailroads. 

Bee  Eminent  Domain;  Hone  and  Street  Bail- 

roods. 
License  to  use  street,  revocation,  see  License. 
Projection  of  station  outside  line  of  road,  see 

Horte  and  Street  Railroads,  8,  i. 

Elevators. 

Duty  to  inclose,  see  Negligence,  1, 7. 

-    EMINENT  DOMAIN. 

Construction  of  telephone  line,  rights  of  abutters, 

see  Estoppel,  7. 
Damages  for  land  taken  for  street,  see  Municipal 

CorporatUms,  17. 
Right  to  claim  interest  on  award,  see  Estoppel,  4. 

The  power. 

1.  The  acquisition  of  wharf  property  In  the 
dtv  of  New  York,  by  said  city,  under  Laws  1870, 
c.  8SS,  as  amended  by  Laws  1871,  c  674,  authorizing 
sMcb  taking  for  the  Improvement  of  the  water 
front,  and  to  provide  a  uniform  system  of  wharves 
and  piers,  is  a  taking  of  private  property  for  pub* 
lie  use,  within  the  meaning  of  tiie  constitution,  and 
under  such  act  the  city  may  take  such  private 
wharf  property  and  land  under  water  as  may  be 
necessary  to  carrr  out  Its  ninn. — In  re  City  of  New 
York.  (Sup.)  18  N.  Y.  S.  536;  In  re  Consolidated 
Oas  Co.,  IdL 

Conditions  precedent — Efforts  to  pur- 
chase property. 

2.  Under  Laws  1870,  c.  888,  as  amended  by  Laws 
1871 ,  c.  674,  authorizing  the  department  of  docks  of 
the  city  of  New  York  to  acquire  for  the  benefit  of 
said  city  wharf  property  therein,  by  purchase  or 
process  of  law,  and  providing  tiiat  such  board 
might  agree  with  the  owners  of  any  such  property 
as  to  the  price,  where  an  offer  was  made  to  pur- 
chase wharf  property  from  a  corporation  at  a  cer> 
tain  price,  and  an  answer  reijuested  within  10 
days,  the  failure  of  the  corporation  to  respond  was 
not  excused  by  the  fact  that  there  had  been  no 
meeting  of  the  board  of  directors  within  the  time 
limited.— In  re  City  of  New  York,  (Sup.)  18  N.  Y. 
S.  636;  In  re  (Consolidated  Oas  (3o.,  Id. 

8.  trnderLawsl870, 0.883,  as  amended  by  Laws 
1871,  c.  574,  authorizing  the  department  of  docks  of 
the  city  of  New  York  to  aoquire  for  the  benefit  of 
Eaid  city  wharf  proper^  therein,  by  purchase  or 
process  of  law,  and  providing  that  such  board 
might  agree  with  the  owners  of  any  such  property 
as  to  the  price,  and  certify  the  same  to  tbe  com- 
missioners of  the  sinking  fund  for  their  approval, 
and  that.  If  no  price  should  be  agreed  on,  it  might 
direct  legal  proceedings  to  aoquire  the  same,  tlM 
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dock  departHMnt,  and  Bok  the  alnUiig  tend  com- 
mlBsloners,  is  the  proper  body  to  make  the  agree- 
ment, the  act  merely  requiring  the  subsequent  ap- 
proval of  the  agreement  when  msde  by  the  latter 
body.— In  re  City  of  New  York,  (Sup.)  18  N.  T.  a 
636;  In  re  Oonaolldatad  Oas  Oo.,  Id. 

Prooeedings  by  abutting  owners  against 
elevatacL  railroad. 

4.  In  actions  by  abutting  owners  to  enjoin  the 
operatiOA  qI  an  elevated  railroad,  and  fQr  dvn^cee, 
tue  procedure  will  be  as  follows :  The  cases  will 
be  tried  as  thw.  are  reached  at  special  term,  and, 
if  it  be  fonnd  that  plaintiff  is  entitled  to  relief,  the 
lasue  as  tQ  past  damages  will  be  f  ratted,  and  plaoed 
on  the  circuit  calendar  as  a  preferred  case,  nnless 
plaintiff  elects  tQ  proceed  without  asking  a  deciee 
i!or  past  damages,  The  judge  presiding  at  special 
term  shall  at  th^'same  tuue  exercise  his  discretion 
08  to  whether  an  Issne  as  to  fee  damage  shall  be 
coupled  with  the  issue  as  to  past  damages,  and  be 
also  placed  on  the  circuit  calendar  for  trial,  or 
whether  he  will  himself  proceed  with  the  supple- 
mental inquiry  as  to  fee  riamage,  or  refer  such  in- 
quiry. And  if  plaintiff,  after  the  order  la  made, 
framing  the  iskue  u  to  past  danuigee,  ■hall'  elect 
not  to  ask  a  decree  for  snch' damages,  such  order 
miiy  be  vacaled  by  the  iudge  at  special  term. — 
Underbill  v.  Manhattan  Ry.  Co.,  (sup.)  18  N.  T. 
8.43. 

Coijistmcting^    rapid    transit   railway — 
Obtaining  consent  of  abutting  owners. 

6.  It  was  not  Intended  by  the  legislatiKe,  In  tb9 
pywagfi  of  the  New  York  city  rapid  transit  act, 
(Law)'  1891,  a  4,)  that  the  rapid  transit  conimla- 
sloners  shoold  present  to  each  property  owner  the 
maps,  reports,  and  statements  adopted  by  them  be- 
fore asking  his  consent  to  th^  adopted  plan.— In  re 
Board  of  Rapid  Transit  Railroad  Com'rs,  (Sup.\  18 
K.Y.  8.820. 

Report  of  oommlssioners  and  pre- 
liminary plan  of  construction. 

6.  Section  4  of  the  rapid  trMislt  afA  prDvidev 
that,  if  the  commissioners  shall  determine  that  a 
rapid  transit  railway  is  necessary,  they  shall  pro- 
ceed to  eetabllsh  the  route  thereof  and  the  general 
plan  of  construction,  and  that  saeh  general  plan 
sjiall  show  the  geneial  mode  of  operation,  and  con- 
tain such  details  as  to  the  manner  of  conatruction 
ae  may  be  necessary  to  show  the  extent  to  wblob 
any  street  is  to  be  encroached  upon  and  the  prop- 
erty thereon  affected.  Held  not  necessary  thi^^ 
such  plan  should  state  with  absolute  accuracy  tbe 

erecise  amount  eX  eacroachmest,  or  the  precise 
•cality,  where  such  encroachment  inight  or  might 
not  be  increased  by  the  erection  of  structures  nec- 
essary for  the  operation  of  the  railroad,  and  that  a 
plan  giving  property  owners  notice  of  the  general 
character  ox  the  encroachments  was  sufficient 
Cable  Co.  ▼.  Mayor,  10  N.  E.  aSH,  104  N.  Y.  1,  and 
In  re  Kings  County  Bi  B.  Ca,  1S>  N.  £.  054,  112  N. 
Y.  47,  followed.— In  re  Board  of  Rapid  Transit 
BaUroad  Com'rs,  (Sup.)  18  N.  Y.  a  820. 

7.  In  view  of  the  fact  that  Laws  1800,  c.  545, 
does  not  require  that  the  grades  of  the  streets  and 
avenues  beyond  Harlem  river  shall  be  fixed  until 
within  3}^  years  from  January  \,  ISOl,  and  that 
they  have  not  yet  been  fixed,  it_  was  impossible 
for  the  commissioners  to  determine  what  should 
be  the  precise  location  of  the  railroad  in  reference 
to  streets  there,  and  what  portions  thereof  should 


I  be  in  a  tjonneL  d«pnest|Qd  atrDetom,  or  viadnct.  Is 
.  respect  to  such  streets  It  was  only  neoessary  tbif 
the  plans  should  disclose,  as  far  as  reasonably  pnc- 
ticable,  to  what  extent  they  were  to  be  encroMlieil 
upon.- In  re  Board  of  Rapid  Transit  Railrutj 
,  Com'rs,  (Sap.)  U  N,  X-  &■  ^- 

8.  Tbi^  report  an^  plana  as  to  so  mnch  of  Us 
I  railroad  as  will  lie  south  of  Harlem  river  sbov 

what  portion  of  the  railroad  is  to  be  a  viaduct, 
tunnj^  or  depressed  stniptare,  give  the  genen. 
dimensions  of  the  tunnel  and  its  location,  and  -ix 
its  width  and  height,  and  indloate  tbe  general  chs> 
acter  of  the  vlaidbct  structure  in  different  loca- 
tions. BeUt,  that  the  report  was  snfili^iient  as  to  I 
that  portion  of  the  road.— In  re  Board  of  Rapid  i 
Transit  Railroad  Com'rs,  (Sup.)  18  N.  T.  &  saa 

9.  The  fact  that  the  lepmi  doea  sot  show  of  i 
what  material,  whether  of  iron  or  stone,  or  bot^ 
the  viaduct  is  to  be  composed,  is  immaterial.  Is 
re  Kings  County  BL  R.  Co.,  19  H.  B.  654.  113  K.  T. 
47,  followed.— In  re  Board  of  Rapid  Transit  Bsil- 
toad  Com'rs,  (Sup.)  IS  N.  Y.  B.  SaO. 

10.  The  fact  that  the  precise  height  of  the  vis- 
dnot  or  depressed  stmcture  at  eaoh  particulsr 
place  Is  not  shown  is  no  nonnd  of  objection  to  ttas 
report,  it  being  impossible  to  show  tbe  same  with, 
out  details  of  the  engineer's  speoifleationa,  which 
ate  not  required  in  the  gGBeraJ  plan. — la  re  Boari 
of  Rapid  iVansit  BaUroad  Com'rs,  (SnpL)  18  N.  T. 

asao. 

11.  The  report  of  the  rapid,  transit  comnlsaios- 
ers  as  to  tbe  general  plu  of  coDstfoc^ion  of  a 
proposed  rapid  transit  raQroad  Is  not  defective  la 
failing  to  locate  the  stations  along  tbe  route.  In 
re  Kings  County  £1.  R.  Co.,  19  N.  £.  654,  112  X.  T. 
47,  followed.— In  re  Board  of  Rapid  Transit  RaU- 
road  Com'rs,  (Sup.)  IS  N.  Y.  8.  3£>. 

la.  Th^  Intent  of  the  provision  of  the  rapia 
tcovslt  act  that  tbe  report  and  plana  of  the  coot- 
missionsrs  should  show  "the  general  manner  of 
construction"  was  not  that  all  the  detaila  of  cod- 
structioa  should  be  Included,  but  that  they  should 
convey  general  information  to  property  owners  on 
that  subject.  Therefore  the  report,  showing  that 
the  construction  below  Fburteenth  street  on  tbe 
Fourth-Avenue  side,  and  below  Thtr^-Fonrth 
street  on  the  Broadway  side,  of  the  city,  should  be 
by  under-ground,  tunneling,  without  disturbing  the 
streets,  except  in  cases  of  necessity  In  certain  lo- 
calities and  such  other  special  poiata  as  the  com- 
missioners during  tbe  progress  of  the  work  might 
determine,  and  that  all  excavations  above  Thirty- 
Fourth  street  might  be  made  from  the  anrfsce,  was 
sufflvient.— In  re  Board  of  Rapid  Transit  ttailroad 
Com'rs,  (SujK)  18It.  Y.  S.  KtO. 

13.  The  report  of  tbe  rapid  transit  commission- 
ers as  to  tbe  general  plan  of  construction  of  a 
proposed  rapid  transit  railroad  providaa  that  the 
cars  shall  bIb  moved  by  motors  within  a  certain 
tunnel,  capable  of  a  uniform  speed  for  long  dis- 
tances ol  not  lesa  than  40.  miles  per  hour,  exclusive 
of  stops,  tbe  power  being  supplied  by  some  meth- 
od not  requiring  combustion  within  the  tunnel, 
thereby  excluding  the  cable  and  locomotive  as  now 
operated.  Held  sufBcient  to  give  property  own- 
ers information  as  to  the  general  mode  of  ooera- 
tion.  —  In  re  Board  of  Rapid  Transit  Railroad 
Com'rs,  (Bnp.)  18  N.  T.  &  SW. 

Affording  opportunity  fbr  inspec- 
tion of  plans. 

14.  Public  notice  of  their  proposed  aoUon  on  the 
submitted  plans  for  a  rapid  transit  railway  having 
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•en  given  by  ib»  nyid  tr«a«Bi  cymmtMkmwm  »aa 
mnmon  oounoU,  ana  the  plans  in  qnestion  haring 
leen  acoeMible  to  property  owners,  the  fact  that 
lo  definite  place  was  fixed  where  the  plans  might 
»  inspected  was  no  ground  of  obleoUon  to  the  re- 
tort of  the  commissioners.— In  re  Board  of  Bapld 
rranstt  Railroad  Com'rs,  (Sup.)  18  H.  Y.  8. 890. 

Btight  ta  jii^T  trial. 

1.5.  In  an  acUon  against  an  elevated  railway 
ompany  for  lhiUD,ctioa  and  dataaees,  a  pairty,  by 
(iviDR  notice  of  trial,  does  not  waiVa  hU  right  to 
nove  for  a  jury  trial  under  Code  Civil  Froc.  (  S70, 
is  amended  by  ii^wa  latlt,  a.  2US.— Eggen  r.  Hi 
lattan  Ry.  Co.,  (Super.  S.  T.)  18  N.  Y.  8.  X8L 

Ellght  to  oompenaatlou. 

16.  The  construction  of  a  telephone  line  by  the 
iirection  of  poles  and  the  placing  of  wires  thereon, 
within  the  limits  of  a  country  highway,  is  an  ad- 
ditional burden  on  th^  fee.  not  contemplated  in  the 
original  appropriation  of  the  land  for  highway  pur- 
poses, and  the  right  so  to  constmctsnch  line  must 
be  by  grant  or  condemnation  proceedings. — Blash- 
field  V.  Empire  8tate  TeL  A  T6L  Co.,  (Bupw)  18  N. 

Y.  a  aso. 

17.  In  an  action  against  an  elerated  railroad  to 
recover  damages  fo^  injuries  to  property,  dam- 
ages were  properly  awarded  plaintiff  for  a  time 
during  which  the  premises  were  In  possession  of 
bis  tenants  under  written  leases.— Barntt  r.  Man- 
hattan Ry.  Co.,  (Sup.)  18  N.  Y.  &  71. 

18.  ifbe  court  properly  awarded  damages   to 

Slaintiff  for  Injiirfes  to  the  use  of  the  premises 
uring  the  unexpired  term  of  leases  covering  thri 
property,  and  Executed  prior  to  plaintiff's  pur- 
chase thereof. — Barrett  T.  Manhattan  Ry.  Co., 
(Sup.)  18  N.  Y.  8.  71. 

19.  The  owner  of  the  fee-simple  of  premises  af- 
fected by  the  operation  of  an  elevated  railroM 
may  recover  for  damages  accruing  while  the  prop- 
erty was  in  possession  of  a  tenant  Hioe  v.  Rail- 
road Co.,  (Sup.)  IS  TX.  Y.  8.  StO,  followed.— Mor- 
timer V.  Metropolitan  El.  Ry.  Co.,  (Sup.)  18  N.  Y. 
8.  2;  Same  v.  NeW  York  El.  R.  Co.,  Id. 

Measure  of  damages. 

2a  In  an  action  against  an  elevated  railroad  to 
recover  damues  for  Injuries  to  property  from  the 
operation  of  the  road,  the  rehtal  damages  awarded 
were  over  14  per  cent,  of  the  fee  damages  given. 
The  objection  was  made  that  the  sward  of-  rental 
damages  was  inconsistent,  because  exceeding  10 
per  cent.,  the  general  percentage  of  the  value  of 
property  charged  as  rent  in  the  city.  Bt(ld  un- 
tenable, since  it  did  not  appear  but  that  the  fee 
damage  was  too  low.— Barrett  v.  Manhattan  Ry. 
Co..  (Sup.)  18  N.Y.  8.  71.  * 

21.  Where  property  abuts  on  a  street  occupied 
by  an  elevated  railroad,  and  extends  bacli  to  a 
parallel  street,  the  property  having  a  frontage  and 
entrance  oa  both  streets,  and  basements  coDnected, 
so  tbat  access  to  either  frontivge  can  be  had  from 
the  other,  the  owner  will  be  ciiliUed  to  compensa- 
tion only  for  the  easements  of  light,  air,  and  access 
appurtenant  to  the  frontage  on  the  stt-eet  occupied 
by  the  rallwar.— Ottinger  v.  New  York  EL  R.  Co., 
(Sup.)  18  N.  Y.  8.  238. 

Hi.  In  an  action  by  a  bank-note  engraving  com- 
pany to  restrain  the  operation  of  an  elevated  rail- 
road nnles*  it  should  pay  for  easements  taken,  no 
damages  can  be  ncovered  for  Injuries  to  plain- 
tiff's pergonal  property,  consisting  ol'  plates,  paper, 
processes^  «Vo->  arising  from  the  exclusion  of  light 


i4  ihepve^ltaUcm  of  otndeni.— American  Bank- 
tfi  On.  V.  MetropQliian  EL  By.  Co.,  (Sup.)  IS  If. 

Period  dorlns  i^iioh  damages  are 

reooyera'ble. 

281  The  owner  of  a  bniuiing  abutting  on  a  streak 
occupied  by  an  elevated  railway  will  not  be  entl> 
tied  to  compensation  for  injuries  to  rental  value 
during  the  time  that  thehuUdlng  was  undergoing 
alteration's,  practically  making  it  a  new  building.— 
Ottlnger  j.  flew  York  BL  R.  Ua,  (Sup.)  18  N.  Y. 

24.  Damage*  for  Injuries  to  the  rental  value  of 
premise*  occupied  by  a  building,  caused  by  the 
operation  0^  an  elevated  railway,  cannot  be  reoov* 
ered  for  a  period  during  which  the  building  waa 
being  pulled  down,  and  another  erected  in  its  plao«k 
—Martin  v.  Manhattan  By.  Co.,  (Sup.)  18  N.  Y.  a 
888. 

35.  Damages  for  Injuries  tp  the  rental  value  of 
premises  cai^sed  by  an  elevated  railroad  cannot  be 
awarded  for  a  period  greater  than  six  years  prior 
to  the  commencement  of  an  action  tor  their  reoov' 
my.— Martin  v.  Manhattan  By.  Ca,  OSup.)  18  K.  Y. 
8:884 

86k.  In  an  action  against  an  elevated  railroad 
company  to  enjoin  the  operation  of  its  road,  and  to 
recover  damages  to  property,  sustained  by  reason 
thereof,  plaintiff  may  recover  damages  accrued  up 
to  time  of  trial.  Cornell  v.  Railway  Co.,  (Sup.)  It 
N.  Y.  S:  6IS,  distinguished.— Mortimer  v.  Metro- 
poUtan  HL  By.  Co^  (Sup.)  U  N.  Y.  S.  8;  Same  v. 
Ksw  York  M.  R.  Co.,  Id.      ' 

Fature  4^}arles. 

87.  The  sum  to  b«  paid  by  an  etevated  railwa> 
oompany  to  avoid  an  injunction  cannot  he  made  to 
include  prospecttva  dunagea  from  dirt,  cinders, 
steam,  smoke,  etc.,' Incidental  to  the  running  of 
trains.  The  abutting  owner  may  maintain  a  sep- 
arate action  for  thMe.— SeebaoV  v.  MetropoUtan 
EL  K  Co.,  (Super.  nTy.)  18  N.  Y.  8.  208. 

88.  An  elevated  railway  company.  In  acquiring 
the  right  to  maintain  its  stmoture  in  a  street  to 
the  injury  of  thp  easements  of  light  and  air  therein 
of  an  abutting  owner,  may  be  required  to  make 
compensation  to  such  owner  for  future  injuries 
which  will  result  from  the  operation  of  the  rail- 
way other  than  the  exclusion  of  light  and  air,  suchi 
as  the  discharge  of  smoke,  cinders,  and  noxious 
gases.  Sperb  v.  Railway  Co..  (Sup.)  16  N.  Y.  8. 
892,  disapproved.— Jordan  y.  Metropolitan  EU.  Ry. 
Co.,  (Super.  N.  Y.)  18  N.  Y.  S.206;  Frank  v.  Same, 
Id.  807;  Fahrbach  v.  Same,  Id. ;  Ludovld  v.  Same, 
Id. ;  Lubin  v.  Same.  Id. 

89.  In  ascertaining  the  sums  which  an  elevated 
railway  company  must  pay  to  an  abutting  owner 
for  his  easements  taken  in  order  to  avoid  an  In- 
junction against  the  operation  of  the  road,  future 
injuries,  such  as  the  discharge  of  smoke  and  nox- 
ious gases,  may  be  considered.  Peyser  v.  Railway 
Co.,  13  Daly,  122,  followed.  Sperb  v.  Railway  (3o., 
(Sup.J^lO  H.  Y.  S.  892,  disapproved.- Smith  v. 
New  York  EL  R.  Co..  (Com.  VL  N.  Y.)  18  N.  Y, 
S.  132,  JTonea  v.  Same,  Id.  953. 

Bet-off  of  benefits. 

80.  In  an  action  to  restrain  the  maintenance  and 
operation  of  an  elevated  railway  in  front  of  plain- 
tiff's .  premises,  the  rofusal  of  ibo  referee  to  find 
thati  ^he  presence  of  defendant's  station,  two  blocks 
distant  from  plaintiff's  premises,  brought  a  large 
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number  of  persons  dally  in  tbe  immediate  neigh- 
borhood of  such  premises;  tliat  its  proximity  was 
advantageous  to  the  business  portion  of  said  prem- 
ises, and  produced  a  special  benefit  to  tbe  same  for 
business  men, — is  not  a  ground  for  reversal,  unless 
the  evidence  so  clearly  established  tbe  facts  as  to 
make  the  refusal  an  error  of  law. — Slater  T.  Man- 
hattan Ry.  Co.,  (Sup.)  18  N.  Y.  B.  581. 

81.  In  an  action  to  restrain  the  maintenance  and 
<n>eratlon  of  an  elevated  railway  in  front  of  plain- 
tUF's  premises,  tbe  refusal  of  the  referee  to  find  as 
a  conclusion  of  law  that,  in  estimating  and  fixing 
the  sum  which  defendant  might  pay  to  escape  the 
Injunction,  tbe  special  benefit  resulting  from  the 
proximity  of  its  station  to  the  premises  in  suit 
•bould  be  set  off  against  any  consequential  damage 
resulting  to  the  lots  and  bnildings,  respectively, 
from  tbe  appropriation  of  or  Interference  with  the 
easements  appurtenant  thereto,  is  not  erroneous, 
where  it  does  not  appear,  either  from  the  evidence 
or  from  the  findings  of  tbe  referee,  that  there  were 
any  such  special  benefits  resulting  from  defend- 
ant's railroad  to  plaintiff's  premises.— Slater  y. 
llanbattan  Ry.  Co.,  (Sup.)  18  N.  T.  8.  BSl. 

82.  The  question  whether  or  not  a  property 
pwner  Is  benefited  by  hariog  a  large  number  of 
people  pass  his  premises  daily,  on  account  of  the 
proximity  of  an  elevated  railroad  station,  is  one  of 
not,  and  a  refusal  to  find  that  the  property  is  ben- 
efited thereby  will  not  be  disturbed.— BIschoff  v. 
New  Tork  Bl  R.  Co.,  (Super.  N.  T.J  18  N.  T.  8. 
866.      ^^ 

83.  Where  tbe  only  evidence  tending  to  sup- 
port the  contention  of  an  elevated  railway  com- 
pany that  certain  premises  were  benefited  by  the 
proximity  of  the  company's  station  was  the  un- 
supported opinion  of  experts,  a  referee  properly 
refused  to  find  that  the  premises  were  benefited 
thereby.— Jones  T.  New  York  EL  R.  Co.,  (Com. 
PL  N.  Y.)  18  N.  T.  S.  184. 

Measure  of  damages — Increase  In  rental 
▼olue. 

84.  In  an  action  to  enjoin  the  operation  of  an 
elevated  railroad  in  front  of  plaintiff's  premises, 
which,  the  evidence  showed,  had  increased  In 
rental  value  since  the  erection  of  the  road,  the 
fact  that  neigh  boring  property  on  parallel  avenues 
and  side  streets  had  increased  in  greater  propor- 
tion, in  rental  as  well  as  fee  value,  than  plalntlfTs 
property,  was  no  ground  for  relief,  either  at  law 
or  in  equity.— Stelnmetz  T.  Metropolitan  £L  Ry. 
Co.,  (Super.  N.  T.)  18  N.  Y.  S.  209. 

85.  Property  on  Ninth  avenue,  In  New  York 
4slty,  between  108d  and  104th  streets,  a  section  de- 
voted to  market  gardens  in  1878,  of  the  value  then 
Of  144,000,  rose  to  the  value  of  tl40,000.  In  1888, 
after  the  erection  oS  an  elevated  railroad  in  the 
street  on  which  the  property  abutted.  It  appeared 
that  the  increase  in  value  was  due  to  the  presence 
of  the  elevated  railroad.  Held,  that  the  property 
bad  suffered  no  damages  to  Its  fee  value  by  reason 
of  the  construction  and  operation  of  the  railroad, 
and  that  the  owner  was  not  entitled  to  an  injunc- 
tion against  the  operation  of  the  road.  Bohm  v. 
Railway  Co.,  (N.  Y.  App.)  29  N.  E.  603,  followed. 
— Stelnmetz  v.  Metropolitan  BL  Ry.  Co.,  (Super. 
K.  Y.)  18  N.  Y.  a  809. 

.^—  Evidenoe. 

36.  On  tihe  question  of  damages  canaed  to  an 
Abutting  owner  by  the  running  of  an  elevated  rail- 
road, the  owner  testified  that  he  reduced  the  rent 


on  am  ontstandlng  lease  of  the  premises,  becanse 
he  could  not  collect  the  full  amount  thereof  from 
the  tenant.  Held,  that  the  court  was  justified  is 
holding  that  the  reduction  was  dne  to  business 
expediency,  and  was  not  negligent  or  without 
cause. — Blsohcff  v.  New  York  EL  R.  Col,  (Super. 
N.  Y.)  18  N.  Y.  S.  8te. 

87.  On  the  question  of  damages  caused  by  the 
mnning  of  an  elevated  railroad  in  front  of  plais- 
tifTs  premises,  the  court  properly  allowed  plain- 
tiff to  prove  a  decrease  in  the  rent  of  adjacent 
property,  in  the  absence  of  a  special  objection  on 
the  ground  that  the  rent  was  a  matter  of  bai^ 
gaining  between  persons  other  than  the  parties 
to  the  action.— BIschoff  v.  New  York  Ea.  R.  Co., 
(Super.  N.  Y.)  18  N.  Y.  S.  865. 

.  88.  The  fact  that  snob  property  was  hotel  prop- 
erty, dissimilar  In  struoture,  use,  and  occupation 
from  plaintlfTs  property,  was  no  ground  of  objee- 
tion  to  the  evidence.- BIschoff  v.  New  York  SL 
R.  Co..  (Super.  N.  Y.)  18  N.  Y.  S.  S65. 

88.  Where  witnesses  had  previously  shown 
themselves  to  have  had  experience  and  opportuni- 
ties of  observation  as  to  the  rents  of  real  estate  is 
the  vicinity  of  an  elevated  railway,  and  bad  given 
facta  as  to  numerous  spedfio  pieces  of  property 
there,  as  to  which  thev  bad  personal  knowledge, 
they  were  properly  allowed  to  testify  as  to  "the 
course  of  rents  In  general"  in  that  vicinity  since 
the  erection  of  tbe  road  and  for  a  few  years  pre- 
vious thereto.— Livingston  v.  Metropolitan  E^  Ky. 
Co.,  (Super.  N.  Y.)  18  N.  Y.  S.  208;  Id.  204. 

40.  The  award  of  the  commissioners  appointed 
to  appraise  lands  condemned  for  railroad  purposes 
wlU  not  be  set  aside  as  excessive  on  the  ground 
that  witnesses  for  the  land-owners  were  permitted 
to  estimate  the  damages  on  the  assumption  that 
the  lands  at  some  future  day  might  be  divided  into 
city  lots  and  sold  for  greatly  advanced  prices, 
where  the  report  of  the  commissioners  shows  that 
such  testimony  had  no  weight  with  them,  in  so  far 
as  It  appeared  to  be  speculative,  and  no  erroneous 
principle  is  shown  to  have  been  adopted  by  the 
commissioners  in  estimating  damages.  —  Silver 
Creek  &  D.  Ry.  Co.  v.  Baker,  (Sup.)  18  N.  Y.  & 
88L 

41.  In  condemnation  prooaedlnga,  where  one  has 
testified  as  to  the  value  of  the  land,  the  exdusioa 
of  his  testimony  as  to  tbe  value  of  sand  thereon,  it 

error,  is  harmless In  re  Cltv  of  Buffalo,  (Super. 

Buff.)  IS  Nt  Y.  &  771;  In  re  Wasson,  Id. 

Interest. 

42.  Code  Civil  Proo.  SS  8871-8878,  provide,  re 
speotlvely,  that  If  the  report  of  the  commissioners 
in  condemnation  proceedings  be  confirmed  the 
court  shall  enter  a  final  order,  directing  compensa- 
tion to  be  made  to  the  owner,  and  that,  on  pay 
ment  thereof,  plaintiff  shall  be  entitled  to  posses- 
sion, and  that  on  entry  of  the  final  order  the  same 
shall  be  docketed  as  a  judgment  against  the  per- 
son who  is  to  pay  the  compensation,  and  have  i^ 
the  force  and  effect  of  a  money  judgment.  Held, 
that  the  "final  order  "was  Intended  to  immediately 
follow  the  confirmation  of  the  report,  and  that  the 
entry  of  snoh  order  must,  in  the  alwence  of  any 

S revision  In  tbe  statute  to  the  contrary,  fix  the 
ate  from  which  Interest  mast  be  computed  on  the 
award.— Trustees  of  New  York  &  Brooklyn  Bridge, 
etc.,  V.  Third  Methodist  Episcopal  Church.  (Sup.) 
18  ^.  Y.  8.  267. 

48.  In  such  case  defendant's  motion  for  leave  to 
enter  "final  judgment"  must  be  oonsldered  as  a 
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ootloii  for  the  "final  ordei"  mentioned  fai  aeetion 
371. — Thistees  of  SSvvt  York  &  Brooklyn  Bridge, 
itc,  V.  Tbinl  Metbodist  Bplscopsl  Chuioh,  (Sup.) 
8  N.  Y.  &  257. 

44.  Under  Laws  1870.  o.  619,  (Buffalo  City  Char- 
er.)  til.  8,  t  IK,  proTiding  that  an  award  for  land 
tODdemned  by  the  city  Bhall  be  paid  within  ana 
rear  after  ita  confirmation  by  the  supreme  court, 
uterest  bwan  to  run  on  the  award  where  the  ci^ 
ook  Immediate  poasession  of  the  land  condemned, 
a  the  expiration  of  one  year  after  the  award  is 
»>n firmed,  and  not  from  notice  of  demand  required 
>7  the  charter  to  be  given  to  the  city  before  an  ao- 
ion  can  be  brought  on  the  award.  Donnelly  ▼. 
3ity  of  Brooklyn,  24  N.  B.  17,  121  N.  T.  ft,  disUn- 
ruished.— Board  Bup'rs  Erie  County  V.  City  of 
BufTalo,  (Bnp.)  18  N.  Y.  8.  685. 

Sights  and  remedies  of  landowners. 

45.  Two  species  of  damafce,  arising  from  the 
lame  cause,  as  diminution  in  the  rentu  value  and 
n  the  selling  price  of  property,  brought  about  by 
:he  erection  of  an  elevated  railroad,  do  not  give 
:wo  separate  causes  of  action. — Faret  v.  New  York 
EL  R  Co.,  (Super.  N.  Y.)  18  N.  Y.  8.  680. 

46.  In  New  York,  damages  for  depreciation  in 
.fae  fee  or  selling  value  of  real  property  cannot  be 
-ecovered  in  a  common-law  action  for  money  only. 
-Faret  v.  New  York  BU  B.  Co.,  (Super.  N.  Y.)  18 
!i.  V.  a  680. 

47.  A  commoa.]»w  aetloB  will  lie  to  recover  the 
unount  of  an  award  made  and  oonfirmed  in  pro- 
xedings  to  condemn  land  for  purposes  of  a  street. 
Sage  V.  City  of  Brooklyn,  89  N.  Y  189:  McCor- 
nack  T.  Same.  14  N.  E.  808, 108  N.  Y.  49;  Donnellr 
T.  Same,  84  N.  B.  17.  121  N.  Y.  9,— foUowed.— 
Board  Bup'rs  Erie  (bounty  t.  City  of  Buffalo, 
;Sup.)  18  N.  Y.  aesB. 

2ecoTery  of  past  damages  in  action  for 

Injunction. 

4S.  In  an  action  to  enjoin  the  operation  of  an 
'lovated  railroad  in  front  of  plaintiff's  premises, 
vhich,  the  evidence  showed,  had  increased  in 
-ental  value  since  the  erection  of  the  road,  the 
act  that  a  referee  was  appointed,  by  consent,  to 
icar  and  determine  all  the  iBsues  in  the  case,  did 
lOt  make  it  incumbent  on  him,  in  case  the  injunc- 
ion  was  refused,  to  award  a  judgment  for  past 
lamages. — Steinmeti  v.  Metropolitan  EL  Ry.  Co.. 
Super.  N.  Y.)  18  N.  Y.  a  209. 

Waiver  of  past  damages. 

49.  Where  plaintiff,  in  an  action  against  an  ele- 
atcd  railway  company  for  injunction  and  dam- 
g'es,  elects  to  waive  his  claim  for  past  damages, 
nc  waiver  must  be  flUd  in  the  form  of  a  stipula- 
ion,  and  must  be  general,  unconditional,  and  un- 
ualified.— Eggerg  v.  Manhattan  Ry.  Co.,  (Super. 


r.  Y.)  18  ] 


,  S.  181. 


Vaiver  of  right  to  claim  award. 

so.  Payment  by  a  landowner  of  an  assessment 
>r  grading  and  paving  a  street,  after  an  award 
as  been  mads  to  the  owner  for  land  condemned 
)r  the  purpose  of  such  street,  is  not  a  waiver  of 
le  owner's  right  to  have  payment  of  the  award. 
-Board  Snp'rs  Erie  County  r.  City  of  Buffalo, 
3up.)  18N.Y.  &e86. 

njonotion  against  railroad  In  street — 

Provisions  of  injunction. 

SI.  In  an  action  to  restrain  the  operation  of  an 
eTated  railroad  in  a  street  on  which  abutted 


property  held  I17  plaintiff  in  tmt^  an  Injunction 
was  granted,  with  a  proviso  that  it  should  not  b« 
operative,  if  defendanta  should  pay  a  certain  sum 
for  a  release  by  plaintiff  of  faia  legal  rights  in  the 
easements  in  the  premises  affected  by  ^fendants' 
acts.  The  trustee's  power  of  sale  oonld  be  only  es' 
erclsed  hv  the  assent  of  certain  life  tenants.  Held, 
that  the  judgment  should  be  modified  so  that  plain- 
tiff should  not  only  tender  his  deed  of  release,  but 
also  the  assent  and  concurrence  of  such  life  ten- 
ants.—Reed  T.  Metropolitan  BI.  By.  Co.,  (Sup.)  18 
N.  Y.  B.  811. 

EQUITY. 

See,  also,  CharttiM,*  Crediton'  Bttt;  Dteoowry; 
Fraiuiulent  Conveutmeet:  Irtjuiustton;  Mart- 
qaof:  Partnership;  BeoHvert;  Spedflo  Per- 
formanoe;  Trust$. 

Aoeonntlng  by  surviving  partners,  see  Partner- 
ship, 10, 18. 

by  trustee,  see  Trxati,  7. 

Action  for  accounting,  jurUdiotion,  see  Courts,  & 

on  bond,  see  Courta,  1,  9. 

Cancellation  of  policy  under  mistake,  rescission, 
see  Insurance,  1. 

Jury  trial  in  equity  oases,  see  ConstUutUmal 
Law,  0. 

Bemedy  against  director  of  corporation,  see  Cor- 
porcMons,  8. 

Besoission  of  contract,  see  Irtfcmej/,  1. 

Jurisdiction. 

1.  The  rule  that,  where  the  ooart  haa  ono* 
obtained  equitable  jurisdiction,  it  will  proceed, 
and  grant  relief  for  purposes  of  account  or  other 
'wise,  has  no  application  where  the  complaint  pre- 
sents a  purely  equitable  cause  of  action,  and 
plaintiff  utterly  falls  to  prove  any  grounds  for  eq- 
uitable relief,  but  shows  a  right  to  damages  in- 
stead.—Hawea  V.  Dobba,  (Com.  PL  N.  Y.)  18  N. 
Y.  8. 138.  *  ' 

8.  Where  the  powers  of  the  surrogate  are  ade- 
quate to  the  settlement  of  an  estate,  a  court  ot 
equity  will  not  without  some  special  reason  in- 
terfere, but  when  it  assumes  jurisdiction  it  will 
continue  to  act  until  all  the  questions  Involved  have 
been  adjusted.— Blake  v.  Barnes,  (8up.)  18  N.  Y. 
B.  471. 

Beformation  of  contracts. 

8.  Where  the  complaint  alleged  that  the  con- 
tract was  executed  bv  plaintiff  under  a  mistake, 
and  by  defendant  with  fraudulent  knowledge,  the 
fact  that  plaintiff  was  negligent  in  failing  to  dis- 
cover the  error  before  siKnini;  was  no  bar  to  bis 
relief,  where  defendant  was  in  no  way  prejudiced 
by  such  negligence.— Paisley  v.  Casey,  (Com.  PL 
N.Y.)18N.Y.8.102. 

Besoission  and  cancellation  of  contracts. 

4.  Plaintiff's  assignee  agreed  to  take  a  set  of 
hooks,  containing  bis  portrait,  and  to  pay  one-hali 
of  the  agreed  price  when  artist's  proofs  of  the 
portrait  were  delivered  to  him.  JScld,  that  plain- 
tiff could  not  rescind  the  contract,  and  recover 
back  the  one-half  paid  on  receipt  of  the  proofs, 
without  returning  the  latter. — Andrews  v.  White. 
(Com.  PL  N.  Y.)  18  N.  Y.  S.  686. 

6.  Where  a  bill  of  sale  absolute  on  Its  face  is 
intended  as  a  mere  security,  but  is  executed  with- 
out any  fraudulent  representations,  the  fact  that 
the  creditor  takes  tfossession  ot  the  goods  aad 
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•ells  them,  aoonar  thsn  the  debtor  ezpActod,  wiU 
not  enable  the  latter  to  maintain  an  action  to  aet 
aside  tlie  bill  of  sale,  and  for  damages;  but  the 
proper  remedy  is  an  action  to  reform  the  instru- 
ment, and  for  an  aooounting  as  to  the  proceeds  of 
the  sale.— Suhelling  v.  Bischoff,  (Super.  S.  Y<)  U 
N.  Y.  B.  869. 

Bescission  and  oancellatlon  of  oontraotB 
— Fraud. 

6.  Flatntiffs  employed  to  bnj  land  for  them  an 
agent  who  had  falsely  represented  that  the  land 
was  owned  by  a  distant  relative,  and  who  there- 
upon procured  a  contract  for  the  purchase  of  the 
same,  to  be  made  in  his  wife's  name,  at  a  sum 
much  leas  than  that  at  which  he  bad  tepreSented 
that  It  could  be  bought,  and  tiy  f  rahdulent  conceal- 
ment of  such  contract  induced  plaintiffs  to  make 
a  contract  with  his  wife  for  the  purchase  thereof. 
Beld,  in  the  absence  of  proof  by  the  wife  that  she 
was  a  bona  .^de  purchaser,  and  that  she^ad  actual- 
ly employed  her  husband  as  agent,  that  the  con  tract 
wtween  plaintiffs  and  her  would  be  canceled,  and 
an  assignment  to  the  plaintiffs  of  her  contract  with 
the  owner  wonld  be  1^ompelled. — ^Rlngler  v.  Beyn- 
olds,  (Sup.)  18  N.  Y.  S.  877. 

7.  In  an  action  to  set  aside,  on  the  ground  of 
fraud,  a  deed  executed  by  plaintiff  to  defendant  of 
a  remainder  limited  after  a  life-estate,  it  appeared 
that  plaintiff  had  just  passed  his  twenty-first 
year,  and  that  the  jprloe  paid  was  between  one- 
third  and  one-sixth  of  the  value  of  the  remainder, 
but  there  was  no  other  evidence  of  fraud  than 
the  inadequacy  of  price.  Held  that,  while  plain- 
tiff was  entitled  to  relief,  yet,  as  the  proof  of  act- 
ual fraud  was  not  clear  and  satisfactory,  the  deed 
would  be  allowed  to  stand  as  security  for  the  sum 
paid  by  defendant. — Jacob  Triedmun  v.  Hirsch, 
(Sop.)  18  N.  Y.  S.  85;  Benjamin  Z.  Friedman  ?. 
Same,  Id.  87. 

8.  A  married  woman  conveyed  the  land  to  her 
husband'^  creditor  on  the  false  representation  of 
her  husband  that  if  such  conveyance  were  made 
the  creditor  would  advance  the  money  necessary  to 
save  the  husband  from  financial  ruin;  that  the 
giving  of  the  deed  was  a  mere  form,  and  it  would 
not  be  recorded ;  and  that  the  property  would  be 
reconveyed  to  her  in  a  short  time.  Held,  that  the 
deed  would  be  set  aside  at  the  suit  of  the  wife 
against  the  creditor  as  procured  by  fraud,  and  it 
was  immaterial  that  the  husband  was  not  author- 
ized by  the  creditor  to  make  such  representations, 
and  that  the  creditor  did  not  participate  in  the 
fraud.  15  N.  Y.  8.  737,  affirmed.— Bis  tare  T.  Heok- 
•cher,  (Sup.)  18  N.  Y.  S.  475. 

Confidential  relations. 

9.  On  trial  of  an  action  by  a  client  against  an 
attorney  to  set  aside,  on  the  ground  of  fraud  and 
undue  iDfluence,  a  conveyance  by  the  former  to 
the  latter,  pending  the  relation  between  them,  the 
court  found  as  facts  that  such  conveyance  was  an 
absolute  transfer,  made  in  consideration  of  prof os- 
sional  services  rendered  by  the  attorney;  that  no 
fraud  was  intended  by  either  party ;  that  the  -ait- 
torney  used  no  threats  or  coercion  or  misrepresen- 
tation to  the  client;  that  the  client  had  full  knowl- 
edge of  the  situation  and  valne  of  the  property, 
and  the  attorney  fuUy  explained  to  him  the  nature 
and  value  of  the  servtoes  rendered,  and  the  effect 
of  the  deed;  that  the  client  acted  freely 'and  vol- 
untarily ;  and  that  a  irabseqnent  i^neral  and  abso- 
Inte  rMMM  by  the  cHent  to  the  tttomey,  exeoutefl 


In  praaanoa  of  a  tMrtl  person,  was  rirea  rolon- 
taruy,  without  fear  or  compulsion  or  the  use  of  de- 
(jeit  or  fraud  or  any  force,  and  with  fuU  knowledge 
by  the  client  of  all  the  attorney's  dealings  with  the 
property.  Held  that,  on  these  flndhiM,  a  judg- 
ment for  plalntift  could  not  bs  sustaaned  on  ap- 
Mal.— Trakman  T.  IiitUefleld,  (Ciom.  PL  H.  Y.)  U 

Illegal    contract    in    restraint    of 

trade. 

10.  Where  a  manufacturer  has  by  contract  Ille- 
gally entered  into  a  comblnaticni  in  restraint  of 
trade,  the  court  has  the  power  to  and  will  relieve 
him  fromthe  oontractwDlleit  remains  executory. 
—Strait  vt  NaUonal  Harrow  Co.,  (I3up.)  18  N.  Y. 
B.  224. 

Laches. 

U.  The  Jurisdictlonof  the  supreme  court  to  en- 
tertain an  accounting  in  equity  between  tenants 
in  common  is  concurrent  with  its  Jurisdiction  to 
entertain  an  action  at  law  to  recover  an  amount  al- 
leged to  be  due  from  one  co-tenant  to  another, 
and  the  right  of  action  in  equity  will  be  considered 
barred  in  analogy  to  the  UmltaUoo  of  a  similar  ac- 
tion at  law.— SU  John  t.  Coates,  (Sup.)  18  N.  Y. 
8.419. 

Amendment  of  oompiaint. 

12.  An  action  of  purely  equitable  oogntsaoce  ba- 
tween  all  the  parties  CMmot  be  turned  into  a  com- 
mon-law suit  beoaose  of  allegations  of  facta  In 
the  oompiaint  which  night  sustain  an  action  at 
law  against  sone  of  the  defendants.  Sternberger 
r.  McGovem.  56  N.  T.  12,  dlatinguished.— 81ee- 
man  ▼.  Hotchklss,  (t)ap.)  18  N.  Y.  S.  87. 

Practice. 

18.  In  an  action  for  an  accounting  against  the 
snrvMng  partners  knd  the  executors  of  a  deceased 

Jtartner,  where  a  court  of  equity  deplines  to  assume 
urisdictlon  on  account  of  the  failure  of  proof  to 
sustain  the  allegatioias,  the  judgment  should  be, 
not  to  dismiss  the  case  upon  tJie  merits,  but  to  dis- 
miss it  with  leave  to  institute  proper  proceedings 
in  the  surrogate'a  court.— Blaka  r.  Barnes,  CBup.) 
18N.Y.  S.47L 

Waiver  ■of  objection  to  jnrisdictlon. 

14.  A  defense  that  an  action  is  one  of  which  eq- 
uity has  no  iurisdiction  Is  tralved  unless  plmded. 
—Center  v.  Weed,  (Sup.)  18  N.  Y.  13.  564,  *^~™^ 

Error,  Writ  oL 

See  Appeal;  Ntiw  TrtaU 

Estates. 

See  Eatements. 

Nature  of  estate  devised,  see  WUlt,  14-19. 

ESTOPPEL. 

RatUloatlon  of  unantiiorixed  act,  sM  Prtadpal 
and  Agent,  4. 

To  dsoyumdloid'A  titlia,  ase  Zandlord  and  Tap- 
ani, 1. 

By  ifleiidfng— InoMlbiiftent  AefenMB. 

1.  A  debtor,  cfter  s^Bitig  certain  perwmal 
pruilBrHr  to  one  M.  withoot  dnflTrrlnf  pnsw  iiihiii. 
made  a  general  wsignTrnmt  far  benmt  of  vxedit- 
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en,  after  which  K.  levied  «n  execaflofi  ditrean 
as  the  vropertr  of  tiie  debtor.  A  bona  fide  pnr- 
chaaer  from  the  aasiKnee  soot^t  to  recorer  the 
property  from  the  officer  levTiiij;  the  execution, 
who  defended  solely  on  the  ground  tiiat  the  prop- 
arty  belonged  to  the  debtor.  Hdd,  that  delena- 
ant  was  estopped  to  maintain  that  tiie  proDert7 
belonged  to  M.  by  -virtue  of  the  sale  to  him. — 
Grieve  v.  McGorem,  (Com.  PI.  N.  ¥.)  18  N.  X. 
».  444. 

By  introducing  OTidsnoe  to  prove  is- 
sues. 
2.  Where,  in  an  action  to  obtain  an  accoimt- 
ing  from  the  suiriving  partners  of  a  decedent, 
plaintiff  proved  payment  by  defendants  of  a  sum 
of  money  under  an  alleged  obligation,  plaintiff  is 
bound  by  audi  proof,  and  cannot  object  to  the 
allowance  of  such  sum  to  defendants  as  a  credit, 
although  defendants  denied  the  alleged  obliga- 
tion and  insisted  that  tiie  payment  was  a  gratui- 
ty.—Cohen  v.  Hymes,  (Sup.)  18  N.  Y.  S.  STL 

In  pais. 

8.  The  fact  that  defendant  had  at  the  trial  ob- 
tained an  adjournment,  In  order  to  procure  leave 
from  the  special  term  to  amend  his  answer  so  as 
to  plead  specially  a  defense  which  he  could  have 

Sroven  under  his  general  denial,  could  not  estop 
efendant  from  availing  himself  of  that  defense 
under  the  general  denial. — Follmer  v.  Frommei, 
(Sup.)  18  N.  T.  S.  818. 

4.  A  nominal  award  was  made  by  commission- 
ers, in  a  street-opening  proceeding,  to  unknown 
owners.  Afterwards  an  owner,  who  had  not  ap- 
peared before  the  commissioners,  was  by  mistake 
allowed  to  come  in  and  show  that  she  was  entitled 
to  a  substantial  award,  on  condition  that  she  should 
claim  only  the  value  of  the  land  as  it  existed  at  the 
time  of  the  original  assessment,  so  that  the  bur- 
den of  the  subsequent  increase  in  value  of  the 
lands  would  not  be  Imposed  on  the  assessed  prop- 
erty owners  because  of  her  mistake,  to  which  con- 
dition she  assented.  Beld,  that  she  was  thereby 
estopped  from  claiming  interest  on  the  awai'd  sub- 
sequently made  to  her. — In  re  One  Hundred  and 
Eighty-First  Street,  (Sup.)  18  N.  Y.  8.  264;  In  re 
Fitzgerald,  Id. 

6.  On  closingr  certain  stock  deals  there  was  left 
In  the  brokers' hands  tlUO  belonging  to  plaintiff. 
On  the  trial  the  jury  wei-e  instructed  that  It  was 
conceded  that,  in  the  special  contract  alleged  by 
plaintiff,  if  there  was  any  right  of  recovery,  plain- 
tiff was  entitled  to  $646.25,  to  which  plaintifc's  coun- 
sel assented.  After  retiring,  the  jury  sent  to  in- 
quire if  they  might  bring  in  a  verdict  for  a  less  sum, 
to  which  the  court  replied  in  the  negative.  Held, 
that  this  was  not  erroneous,  as  plaintiff,  after 
suing  on  the  theory  of  a  repudiation  of  the  trans- 
action as  claimed  by  defendants,  could  not  afBrm 
it,  and  recover  the  balance  due.— Harris  v.  Fryor, 
(Com.  Pi.  N.  Y.)  18  N.  Y.  8. 128. 

6.  Where  a  married  woman  executes  a  note 
to  her  husband,  and  he  has  it  discounted  by  a 
third  person,  who  exacts  more  than  the  legal 
rate  of  interest,  the  wife,  in  an  action  on  the 
note,  is  not  estopped  to  set  up  the  defense  of 
usury,  and  show  that  her  separate  estate  did  not 
receive  the  benefit  of  the  note,  by  a  recital  in 
the  note  that  her  separate  estate  should  be  charge- 
able with  tbe  note,  and  that  It  had  received  the 
benefit  of  it,  since  to  estop  parties  to  a  note  tbelr 
representations  as  to  its  ooosideratloD  and  valid- 


\tr  matlfeaiitsMetiisfaoeof  thenote.— S^nitxer 
V.  Busted,  (City  Ct  N.  Y.)  18  K.  Y.  8.  164 

Acqtilescenoe. 

7.  A  telephone  company  having  constructed  its 
line  on  a  highway,  without  asking  the  consent  of 
the  adjoining  owners,  or  seeking  to  acquire  their 
rights  by  negotiation,  on  the  assumption  that  it 
had  the  legal  right  to  construct  Its  line  there,  the 
adjoining  owners  are  not  estopped  on  the  ground 
of  acquiescence  from  setting  up  their  rights  in  the 
premises.— Blashfleld  v.  Empire  State  Tel.  &  Tel. 
Co.,  (Sup.)  18  N.  Y.  8.  250. 

To  assert  title. 

8.  Plaintiff,  one  of  the  administrators  of  her 
deceased  husband's  estate,  together  with  defend- 
ant, the  other  administrator,  made  an  inventory 
of  the  estate,  and  included  therein  some  property 
belonging  to  plaintiff,  who,  at  the  time,  informed 
defendant  of  her  claim,  and  always  afterwards 
insisted  on  It  to  him.  Defendant  afterwards  sold 
the  property  in  question  as  part  of  decedent's  es- 
tate, lleld,  that  plaintiff  was  not  estopped,  after 
a  final  settlement  of  the  estate,  to  sue  defendant 
for  the  price  of  such  property,  as  she  did  no  act 
which  led  defendant  to  do  anything  or  incur  any 
obligation  which  he  would  not  otherwise  havedone 
or  incurred.— Snyder  v.  Brooks,  (Sup.)  18  N.  Y.  S. 
£169. 

9.  Plaintiff  and  defendant,  with  their  two  sis- 
ters, were  the  sole  heirs  of  their  father  and  mother. 
They  inherited  from  their  father  three  parcels  of 
land.  The  mother  died  in  possession  of  a  home- 
stead and  certain  furniture,  but  she  had  conveyed 
the  same  to  defendant  by  a  deed,  which  the  latter 
withheld  from  record.  By  fraudulently  represent- 
ing that  the  same  had  never  been  conveyed,  de- 
fendant induced  plaintiff  to  become  a  party  to  two 
deeds,  by  one  of  which  one  of  the  sisters  quit- 
claimed to  tbe  other  three  all  her  interest  in  two 
of  the  parcels  of  their  father's  land  and  In  the 
homestead.  In  consideration  of  the  other  deed, 
whereby  tbe  grantees  in  the  first  quitclaimed  to 
her  all  their  Interest  In  the  remaining  parcel  of 
the  father's  land.  Beld,  that  defendant  was  es- 
topped from  asserting,  as  against  plaintiff,  title 
under  the  deed  from  his  mother,  and  plaintiff 
would  be  adjudged  to  be  the  owner  of  one-third  of 
the  homestead  and  of  one- fourth  of  the  personalty. 
—Center  v.  Weed,  (Sup.)  18  N.  Y.  a  654. 


EVIDENCE. 

See,  also.  Deposition;  WUneaa. 
Burden  of  proof,  see  Corpornflon«,  18. 
Cancellation  of  policy,  acceptance  of  premiums, 

see  Insurance,  2. 
In  action   for    commissions,    see    Factors    and 
Brnkem,  6. 

for  divorce,  see  Divorce,  1,  2. 

for  malpractice,  see  AfaJpnictioe,  1,  2. 

—  for  negligence,  see  Neqltgence,  8,0. 

—  for  penalty  for  Illegal  sale  of  liquor,  see 
IntoxU-atlnq  lAquors,  7, 8. 

for  specific  performance,  sufficiency,  see 

Specific  Performance,  8. 
-^  on  contract,  see  CovtraeU,  16. 
— —  on  notes,  see  Negotiable  Inttrumtntt, 

18,19. 

—  on  policy,  see  Inguro?icc,  IS. 

trover  and  conversion,  see  Trover  and  Conver- 
sion, 3,4. 
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Kewly-dlsoovered  erldanoei  H  gronnd  for  new 

trial,  see  New  Trial,  8, 4. 
Of  beneficiary  of  policy,  tee  Irutiranoe,  IS. 

damages,  aee  Damage*.  S,  7 ;  Eminent  Domain, 

WMl. 
negligence  of  master,  m«  Heater  ani  Serv- 
ant, 9. 


partnersblp,  see  PartnenMp,  3-B. 
Fleadlng  and  ]       "  ~ 

Promise. 


proof,  see  Breach  of  Marriage 


To  support  counter-claim,  see  Set-Off  and  Counter- 

Clcum,  8. 
Weight  and  soi&oiency,  see  Appeal,  34r-Se. 

PresnmptionB. 

1.  In  the  absence  of  evidence  to  tbe  contrary  It 
will  be  presumed  that  a  vote  by  ayes  and  noes  was 
taken  by  the  common  council  in  approving  the  re- 
portof  the  rapid  transit  commissioners,  as  required 
by  the  rapid  transit  act. — In  re  Board  of  Rapid 
Transit  Railroad  Com'rs,  (Sup.)  18  N.  Y.  &  880. 

Hearsay. 

3.  Declarations  made  by  tenants  of  an  apart- 
ment house  as  to  tbe  entry  of  dirt  and  smoke  from 
an  elevated  railroad  into  their  rooms,  because  of 
which  they  were  forced  to  keep  their  windows 
closed,  but  not  assigned  by  them  as  reasons  for 
giving  up  apartments  in  the  bouse,  testified  to  by 
the  janitor,  were  mere  hearsay,  and  improperly 
admitted  in  evidence. — Saxton  v.  New  York  EL,  K. 
Co.,  (Super.  N.  Y.)  18  N.  Y.  S.  18». 

&  The  declaration  of  a  deceased  party  to  a 
written  instrument,  made  to  a  third  person  prior 
to  tbe  execution  of  the  instrument,  and  offered  to 
be  proved  at  the  trial  for  the  purpose  of  imppsch- 
ing  and  annulling  the  Instrument  for  the  fraud 
of  deceased,  but  which  was  not  communicated  by 
the  third  person  to  tbe  other  parties,  is  but  hear- 
say evidence,  and,  when  standing  alone,  is  incom- 
Setent  to  destroy  the  validity  of  the  writing.— 
[ard  y.  Ashley,  (Sup.)  18  N.  Y.  &  418. 

Declarations  and  admissions. 

4.  in  an  action  to  recover  a  balance  due  upon  a 
contract  for  the  erection  of  a  house,  it  is  improper 
to  admit  evidence  of  conversations  about  Mfects 
In  the  work,  held  during  the  progress  of  the  work 
and  in  the  plaintiff's  absence,  by  the  defendant 
with  his  own  architects,  who  in  no  manner  repre- 
sent the  plaintiff.— Qarnsey  v.  Rhodes,  (Sup.)  18 
N.  Y.  S.  4S4. 

lies  gestae. 

8'  A  married  woman  conveyed  the  land  to  her 
husband's  creditor  on  the  falsa  representation  of 
her  husband  that  if  such  conveyance  were  made 
the  creditor  would  advance  the  money  necessary 
to  save  the  husband  from  financial  ruin.  Held, 
that  the  testimony  of  the  wife  as  to  what  took 
place  between  her  husband  and  herself  at  the  con- 
versation which  resulted  in  her  making  the  con- 
veyance was  admissible  as  part  of  the  res  gesUB. 
in  S.  Y.  8.  787,  affirmed.— Sistare  v.  Heckscher, 
(Sup.)18».  Y.  a47d. 

-^Admissions  in  pleadings. 

0.  Where  pleadings  have  been  amended,  ad- 
missions in  the  original  pleadings  may  be  con- 
sidered by  the  court  withoutformally  reading  them 
In  evidence.-^mith  t.  Pelott,  (Sup.)  U  M.  Y.  B. 
801. 


Opinion  «Tideaoe. 

7.  In  an  action  for  mon^  an«g«d  to  tw  As 
nnder  building  contracts,  defendant*  claimed  dis- 
ages  because  of  plaintiff  having  filed  a  mecfaaoK-t 
lien  "in  violation  of  the  spirit  and  intent"  of  tte 
contracts,  field,  that  a  qnestlon  irhether  then 
was  "any  arrangement"  between  tbe  parties  uu 
plaintiff's  not  filing  a  lien  was  inoomp^ent  and  ob- 
jectionable in  form,  as  calling  for  a  <mnclusioD.— 
Stone  V.  Assip,  (City  Ct.  Brook.)  18  K.  Y.  &  HI 

Expert  testimony. 

8.  In  an  action  to  recover  the  valne  of  servicci 
tendered  as  an  electrician,  in  which  the  evidenn 
of  an  alleged  expert  has  been  received  as  to  such 
value,  tbe  qualincations  of  such  witness  to  testifr 
may  be  tested  by  the  opinions  of  other  expert 
electricians.— Bnehler  v.  Reich,  (Com.  PL  H.Y.) 
18  N.  Y.  S.  114.  I 

9.  The  court  properly  ref  ased  to  permit  an  ex-  i 
pert  witness  to  state  whether  his  opinion  of  tba 
proper  treatment  of  a  fracture  was  anstalned  br   { 
tbe  authorities,  since  tbe  question  indirectly  caileJ 
for  statements  from  medical  books.    In  te  Hskmi, 


(Sup.)l8N.Y.&815: 

10.  In  an  action  for  malpractice  In  ne 


(Sup.  I  14  N.  Y.  S.  481,  followed.— Link  T.  Sheldoo, 
setting  tbe  broken  arm  of  plaiatiS,  a  chihi  13  yean 


legrllgenCy 
.  ,         ilal2yesn 

old,  where  defendants  claimed  that  they  were  pre- 
vented by  the  hOT's  parent*  from  redreasinf;  tba 
arm  on  Monday  night,  the  oourt  properly  lef  ased 
to  permit  an  expert  witness,  who  bad  no  personal 
luiowledge  of  tbe  case,  to  testifv  whether  he  would 
trar«  any  of  the  results  which  he  had  heard  testi- 
fied about  to  tbe  lack  of  redressing'  at  that  time, 
since  it  would  require  tbe  witness  to  ptMa  oa  tha 
evidence.  People  v.  HcElvaine,  24  N.  S.  465,  ISl 
N.  Y.  850,  followed.— Link  v.  Sheldon,  (Bnp.)  18  2u 
Y.  S.  816.  *^' 

Documents. 

11.  At  the  trial  of  an  action  for  commtsaloas  on 
sales  of  merchandise,  plaintiff  testified  that,  be- 
tween June,  1888,  and  September,  1888,  he  effected 
sales  to  upwards  of  60  different  persons,  and  that 
at  the  time  of  each  sale  he  made  a  record  of  the 
name  of  the  purchaser,  with  the  amount  of  hii 
purchase,  in  a  book  kept  for  that  purpose,  and  that 
without  the  book  be  was  unable  to  state  such 
names  and  amounts.  Held  that,  for  the  purpose 
of  ascertaining  those  particulai-s,  such  memoi-aoda 
were  properly  admitted  in  evidence. — Manheimer 
V.  Stern,  (Com.  PL  N.  Y.)  18  N.  Y.  8.  868. 

18.  A  letter  in  regard  to  certain  business  trans- 
actions, being  a  reply  to  one  of  the  previous  day 
from  the  other  parties  thereto,  which  had  gone  to 
the  jury,  is  admissible.- Harris  T.  Pryor.  (Com. 
PL  N.  Y.)  18  N.  Y.  S.  128. 

18.  In  an  action  against  a  railroad  companv  on 
a  contract  for  building  its  road,  a  witness  testi- 
fied that,  as  the  work  progressed,  he  measured  it 
from  time  to  time,  and  when  finished  made  a  mem- 
orandum of  tha  whole  work  done,  but  did  not  re- 
member tbe  result,  independently  of  the  memorau' 
dum.  field,  that  the  memorandum  was  properly 
received  in  evidence.— Cunningham  v.  Ifassena 
Springs  &  Ft.  C.  R.  Co.,  (Sup.)  18  N.  Y.  a  600. 

14.  Defendant  executed  an  instrument  reciting 
that  plaintiffs  had,  at  her  request  and  on  her  hus- 
band's order,  transferred  to  her  aocounton  their 
books  her  husband's  balance  of  account,  and  all 
property  of  his  in  their  hands.  She  agreed  there, 
in  that  plaintiffs  should  retain  all  balanuea,  moneys, 
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and  propert7  in  thetr  hands  as  seenrlty  for  tbe 
payment  ot  any  indebtedness  tben  existing,  or 
which  might  thereafter  become  due  Ia  them,  by 
reason  of  any  further  business  between  them  and 
her  husband  or  herself.  Then  followed  a  power  of 
attorney  authorizing  plidntiffs  to  receive  from  the 
husband  any  and  SM  orders  in  his  own  or  in  her 
name  for  the  purchase  or  sale  of  merchandise,  etc 
Held,  that  such  instrument  was  admissible  against 
the  wife  in  an  action  to  recover  the  balance  due 
for  moneys  expended  and  commissions  earned  on 
purchases  and  sales  made  at  the  husband's  in- 
atance.— Henti  ▼.  Miner,  (Bup.)  18  N.  Y.  S.  88a 

15.  Colonial  Act  Oct.  80, 1710,  i  4,  provides  that 
transcripts  of  conveyances  of  land  thereafter  ex- 
ecuted, being  duly  acknowledged  and  recorded, 
ataall  be  as  effectual  In  evidence  as  if  the  originals 
were  produced.  Act  1771  (3  VanSchaick's  Laws, 
pp.  SU,  612)  recites  the  ancient  practice  of  record- 
ing deeds  upon  the  previous  acknowledgment  of 
the  grantors,  or  proof  by  subscribing  witnesses 
thereto;  and  section  4  provides  that  no  conveyance 
shall  thereafter  be  recorded  unless  acknowledged 
by  the  grantor,  or  proved  by  one  of  the  subscrib- 
ing witnesses,  or,  if  they  be  dead,  by  proof  of  their 
handwriting.  Aot  Feb.  98,  1788,  provides  that 
deeds,  to  be  entitled  to  record  or  to  be  read  in  evi- 
dence, must  be  acknowledged  by  the  parties  there- 
to, or  proved  by  one  or  more  of  the  subscribing 
witnesses;  and  Aot  Jan.  Hi,  1811,  i  1,  (Rev.  Laws 
1813,  c.  87,  $  6,)  provides  that  a  sworn  copy  (In  the 
Revision,  a  copy  of  the  record  certified  by  the 
elerk)  of  any  conveyance  executed  prior  to  July 
4, 1776,  and  acknowledged  or  proven  according  to 
law,  shall  have  the  same  effect,  as  evidence,  as  the 
originaL  Beld,  that  neither  the  aot  of  1710,  nor 
the  ancient  practice  as  evidenced  by  the  subse- 
quent statutes  referring  thereto,  authorizes  the 
admission  in  evidence  of  a  certified  copy  of  the 
record  of  a  paper  purporting  to  be  a  deed  dated 
April  as,  1759,  signed  by  the  grantor  and  two  sub- 
scribing witnesses,  and  recorded  December  10, 
1761 ,  upon  an  affidavit  by  the  scrivener  to  the  effect 
that  he  saw  the  grantor  sign,  seal,  and  deliver  the 
same,  and  that  tbe  subscribing  witnesses  signed 
their  names  in  his  presence.— -Blackmaa  T,  Biley, 
(Sup.)  18  M.  Y.  a  476. 

Parol  evidence. 

16.  When  a  written  agreement  to  purchase  stock 
mentions  no  time  for  performance,  the  law  implies 
tbat  it  is  to  be  performed  within  a  reasonable 
time,  and  extrinsu!  testimony  is  not  admissible  to 
rebut  this  implication.— Boehm  v.  Lies,  (Buper.  N. 
y.)  18  N.  Y.  8.  877. 

17.  Where  a  bond  was  interposed  as  a  counter- 
claim, and  the  reply  did  not  allege  that  it  was  pro- 
cured by  fraud,  or  was  executed  under  a  mutual 
mistake,  nor  seek  a  reformation,  It  was  error  to 
allow  plaintiff,  by  parol  evidence,  to  show  tbat 
the  bond  was  given  on  certain  conditions,  not  ex- 

Sressed  therein.— Richards  v.  Day,  (Bup.)  18  S.  Y. 
.788. 

18.  In  on  action  against  a  railroad  company  on 
a  contract  for  building  its  road,  part  of  which  only 
was  in  writing,  the  referee  properly  admitted  ev- 
idence of  conversations  between  plaintiff  and  de- 
fendant's president,  supplementing  the  written 
contract,— Cunningham  v.  Hassena  Springs  &  Ft. 
C  R.  Co.,  (Sup.)  18  N.  Y.  S.  600. 

19.  A  party  to  a  coutract  m  on  action  against 
htm  by  a  stranger  thereto  may  introduce  parol 
evidence  to  explain  it  of  ter  it  has  been  pat  in  evi- 

T.18N.T.8 — 63 


dence  by  plaintiff.— Fox  t.  McComb,  (Snp.)  18  N. 
Y.  S.  611. 

90.  Parol  evidence  Is  Inadmissible  to  show  as 
agreement  that  the  grantor  of  land  in  fee  simple 
might  retain  poesession  for  lite.— Woodard  v.  Fos- 
ter, (Sup.)  18  N.  T.  8.  827. 

Competency,  relevancy,  and  materiality. 

21.  Unless  the  materiality  of  testimony  offered 
is  disclosed,  its  exclusion  is  not  error. — A.  B. 
Cleveland  Co.  v.  A.  C.  NeUU  Co.,  (Com.  PI.  N.  Y.) 
18  N.  Y.  S.  448. 

22.  In  an  action  against  a  railroad  company  on 
a  contract  for  building  its  road,  a  paper  pur- 
porting to  be  an  agreement  between  defendant 
and  a  third  person,  tending  to  show  that  defend- 
ant, through  Its  employe,  took  charge  and  control 
of  a  pile  bridge  beyond  the  end  of  its  line,  and  fia- 
Ished  the  same,  was  properly  received  in  evidence 
on  behalf  of  plaintiff,  in  view  of  the  defense  of 
ultra  vires  made  by  defendant  in  respect  to  tbe 
contract  for  building  such  bridge.— Cunningham 
V.  Hassena  Springs  &  Ft.  C.  R.  Co.,  (Sup)  18  N. 
Y.  S.  600. 

38.  Where  the  Issue  was  whether  a  boy  fell  on 
the  palm  of  his  hand,  thereby  producing  a  "CoUes 
fracture, "  or  on  the  back  of  his  hand,  producini;  a 
different  displacement,  the  court  properly  refused 
to  allow  an  expert  witness  to  state  how  aa  ordi- 
nary "Colles  fracture"  usually  occurred  in  young 
people.— Link  v.  Sheldon,  (Sup.)  18  N.  Y.  B.  81S. 

Examination. 

Of  adverse  party  before  trial,  see  DUcovtry,  1-11. 
witness,  see  Witness,  10-13. 

Exceptions,  Bill  oL 

See  Appeal;  New  TritU. 

Excessive  Damages. 

See  Damages,  4,  6. 

EXCHANGES. 

Death  benefit  in  stock  exchange,  right  to  bequeath, 
see  WUls. 

Constitution  and  by-laws. 

1.  As  the  New  York  Stock  Ezohange  la  not 
organized  in  pursuance  of  any  statute,  its  consti- 
tution and  laws,  as  agreed  on  by  the  members,  con- 
tain all  the  stipulations  of  the  parties,  and  form 
the  law  which  must  determine  their  rights  and 
obligations.  W  h ite  v.  Brownell,  8  Abb.  Fr.  (N.  B.) 
Sl»,  followed.— Halght  v.  Dickerman,  (Sup.)  18  H. 
Y.  S.  659. 

Suspension  and  death  of  member — Bale 
of  seat. 

2.  The  ooDstltutlon  of  the  New  York  Btotik 
Exchange  provides,  in  article  14,  $  4,  that  if  a  sus- 
pended member  fails  to  settle  within  one  year  his 
seat  shall  be  disposed  of  by  the  committee  on  ad- 
missions, and  tbe  proceeds  applied  to  the  payment 
of  his  debts  in  the  exchange,  but  authorizes  the 
governing  committee  to  extend  the  time  of  settle- 
ment for  periods  not  to  exceed  one  year.  Article 
13,  §  4,  provides  that  when  amember  dies  his  mem- 
bership may  be  disposed  of  by  the  committee  on 
admissions,  and  after  piling  the  claims  of  tha 
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mamben,  aa  aUowed  bj-thc  •ommlttM,  tha  tnlanoa 
■haU  be  paid  to  hia  legal  representatives.  Beld 
that,  when  a  member  is  suspended,  the  rights  of 
other  members  in  the  prooeeds  of  his  seat  do  not 
become  fixed  Immediately,  unless  the  seat  is  then 
sold;  and  if  the  period  of  settlement  is  extended 
tor  successive  yearly  periods  until  his  death,  the 
committee  are  to  determine  such  rights  according 
to  the  rules  as  then  existing,  and  not  as  they  were 
at  the  time  of  suspension. — Haight  v.  Dickerman, 
(Sup.)  18  K.  Y.  8.  659. 

XLKEOXTTION. 

Bee,  also,  Attachment. 
Of  wills,  see  WUU,  8. 

Issaanoe  and  validity. 

1.  Where  an  execution  is  Issued  on  a  Judgment 
recovered  by  a  decedent,  the  failure  to  indorse 
thereon  that  it  was  issued  by  the  personal  repre- 
sentatives of  decedent  is  a  curable  irregularity; 
and  no  objection  to  the  execution  having  been 
made  by  defendant  for  that  reason  at  or  prior  to  the 
appointment  of  a  receiver  In  supplementary  pro- 
ceedings, or  to  defendant's  examination  thereon, 
none  can  be  made  thereafter. — Deyo  Y.  Borley, 
(Sup.)  18  N.  Y.  S.  300. 

3.  Under  Code  C»vll  Proa  i  1380,  providing 
that  leave  to  issue  execution  against  a  deceased 
debtor's  estate  shall  not  be  granted  until  the  ex- 
piration of  three  years  after  the  granting  of  let- 
ters testamentary  or  of  administration,  and  that 
"for  that  purpose  such  a  lien  existing  at  the  de- 
cedent's death  continues  for  three  years  and  six 
months  thereafter,  notwithstanding  the  previous 
expiration"  of  the  10-years  limitation.  (Code  Civil 
Proo.  i  1851,)-  the  word  "thereafter"  in  the  clause 
quoted  refers  to  the  issuing  of  the  letters  testa- 
mentary or  of  administration,  and  not  to  the  de- 
cedent's death.— In  re  Gates'  Estate,  (Surr.)  18  N. 
Y.  S.  873;  In  re  Hatteson,  Id. 

Property  subject  to  levy — Property  In 
hands  of  receiver. 
8.  After  an  action  for  the  dissolution  of  a  part- 
nership and  for  an  accounting  has  been  com- 
menced, and  a  receiver  appointed,  and  possession 
of  the  partnership  effects  taken  by  him,  a  creditor 
cannot  acquire  a  lien  on  such  effects  by  execution 
issued  on  a  judgment  thereafter  recovered. — Hoerle 
V.  Mclthargy,  (Super.  H.  Y.)  18  K.  Y.  S.  778;  In 
re  McFurlan  Carriage  Co.,  Id. 

Lien  on  goods  fraudulently  mortgaged. 

4.  Executions  issued  on  judgments  recovered 
against  a  fraudulent  mortgagor  of  goods,  and 
placed  in  the  hands  of  the  sheriff,  create  liens  on 
such  goods  which  cannot  be  divested  by  a  subse- 
quent sale  under  the  mortgage  or  general  asslgn- 
ment  for  the  benefit  of  oreditora.  —Guilford  v. 
HiUs,  (Sup.)  18  N.  Y.  S.  276. 

Supplementary  proceedings. 

5.  In  supplementary  proceedings  there  was  a 
substantial  dispute  as  to  whether  a  third  person 
was  indebted  to  the  execution  debtor,  the  debt  in 
question  was  claimed  to  be  due  to  another  than  the 
execution  debtor,  the  claimant  had  brought  an  ac- 
tion to  enforce  payment,  and  the  execution  debtor 
disclaimed  any  interest  in  the  alleged  debt.  BcU, 
that  the  judge  had  no  power  to  decide  the  ques- 
tion of  indebtedness  summarily,  and  direct  pay- 


ment to  the  ezecatioD  creditor. — Waldron  v.  WiO- 
er.  (Sup.)  18  N.  Y.  S.  298. 

6.  The  appointment  of  a  receiver  in  aupplfr 
mental  proceedings  by  a  court  bayias  joriadictin 
is  not  rendered  void  merely  by  a  subseqaeat  eoni- 
termand  of  the  execution  upon  which  the  proceed- 
ing were  based,  and  orders  extending  tbe  receiver 
ship  to  other  judgments  before  the  appointment  i> 
vacated  vest  In  the  receiver  the  title  to  the  jadg- 
ment  debtor's  propsrlar.— Falmer  v.  ColviUe,  (Sopi) 
18  N.  Y.  S.  609. 

7.  The  production  and  proof  of  an  order  mads 
in  supplementary  proceedings,  recitltag  the  facts 
necessary  to  give  jurisdiction  tothecoartorjudge 
making  it,  furnishes  oonclusive  proof  of  its  regu- 
larity when  questioned  collaterally,  and  iiriitui 
facie  evidence  of  tbe  facts  necessary  to  confer  j3- 
risdiction.  Wright  v.  Nostnvnd,  M  N.  Y.  45,  fol- 
lowed.—Palmer  V.  ColvUle,  (Sup.)  18  N.  T.  S.  Si& 

8.  nnder  0>de  Civil  Proo.  8  3436,  which  pio- 
vides  that  a  judgment  creditor,  on  proof  that  tbs 
judgment  debtor  has  property  which  he  unjnstij 
refuses  to  apply  in  payment  of  the  judgment,  ii 
entitled  to  an  order  for  the  examiaatioD  of  tiis 
debtor  conoeming  his  property,  the  creditor  most 
show  a  demand  on  the  debtor  for  such  applicatioo. 
Bank  v.  Wilson,  18  Hun,  233,  and  Hutson  v.  Weld. 
38  Hun,  142,  followed. — Levy  v.  Beacham.  (Sup.) ' 
18  N.  Y.  8.  748.  '  \     r-i 

bjo:cutobs  Aim  adminis- 

TRATOBS. 

See,  also,  Detcent  and  DlstrWutlon;  WUl*. 
Action   on   daim    against   decedent,    costs,   see 

Cogt«,  1. 
Death  of  party,  revival  against  repreaeDtattve,  see 

Abciterment  and  Revival,  2. 
R^ht  to  lien,  see  Mechanics'  lAena,  2. 
Settlement  of  aocount,  power  of  sarrogate,  see 

Courts,  6. 

Assets. 

1.  The  right  of  action  for  Injury  to  the  rental 
value  of  real  property  is  a  personal  asset,  accru- 
ing to  the  owner  upon  the  happening  of  the  in- 
jury, and  upon  the  owner's  death  passes  to  his 
personal  representatives,  and  not  to  his  devisees. 
— Paret  v.  New  York  EL  B.  Co.,  (Super.  K.  Y.)  IS 
N.  Y.  8.  580. 

Powers  and  duties. 

2.  A  provision  in  a  will  appointing  three  ex- 
ecutors, and  directing  them  to  carry  on  testator's 
business  for  a  period  of  five  years,  unless,  in  the 
judgment  of  a  majority  of  them,  it  should  prove 
"unprofitable  or  disastrous  to  my  estate, "  in  which 
case  they  were  to  dispose  of  the  business,  and  di- 
vide tbe  proceeds  as  directed  by  the  will,  is  valid. 
—In  re  Humsey's  Will,  (Sup.)  18  ».  Y.  B.402. 

8.  Where  the  business  of  a  testator  was  cai^ 
rted  on  by  the  executors,  as  decreed  by  his  will, 
and  was  conducted  on  a  profitable  basis  since  tes- 
tator's death,  and  only  one  executor,  who  had  no 
pecuniary  Interest  in  the  estate,  and  one  creditor, 
who  was  amply  secured,  opposed  the  further  con- 
tinuance of  the  business,  the  executors  will  not  be 
disturbed  in  their  administration  of  tbe  eotatOL— 
In  re  Bumsey's  Will,  (Sup.)  18  N.  Y.  S.  402. 

Allowance  of  demands. 

4.  Code  CSvil  Proc.  J  2718,  provides  that  on 
m  petittou  to  a  surronite  to  comDel  sajnnent  of  a 
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olatm  against  a  decedent'!  estate  the  surrogate 
must  dismiss  the  jjetitioD,  if  the  executor  or  ad- 
ministrator flies  a  written  answer,  duly  verified. 
"  setting  forth  facta  which  show  that  it  is  doubtful " 
whether  petitioner's  claim  is  valid  and  legal,  and 
denying  its  validity  or  legality  absolutely  or  on  in- 
formation and  belief.  Meld  that,  where  an  ezeo- 
utor,  in  his  answer  to  such  petition,  alleged  that 
the  claim  was  for  damages  arising  out  of  the  al- 
leged fraud  of  decedent  in  the  sale  of  certain  prop- 
erty to  claimant,  and  denied  on  information  and 
belief  the  validity  and  legality  of  the  claim,  the 
surrogate  properly  dismissed  the  petition. — In  re 
Fargo's  EsUte,  (Sup.)  18  N.  Y.  S.  670. 

Settlements  and  acoounting. 

5.  A  co-executor  under  a  will,  though  he  has 
oo  pecuniary  interest  in  the  estate,  is  "a  person 
interested  in  the  estate,"  within  Code  Civil  Proc 
$  2726,  so  as  to  enti'le  him  to  maintain  a  proceed- 
ing for  the  settlement  of  accounts  against  his  co- 
executors.— In  re  Rumsey's  Will,  (bup.)  18  N.  Y. 
8.  40-J. 

Credits. 

6.  Un  the  settlement  of  an  executor's  accounts 
a  Ju(l;rment  allowing  counsel's  fees  necessarily  in- 
curred, but  not  yet  paid  by  the  executor,  is  not  er- 
roneous, where  no  provision  is  made  for  giving  the 
executor  credit  for  such  counsel's  fees  until  they 
are  paid.  In  re  Bailey,  47  Uun,  477,  distingnishea. 
—Douglas  V.  Yost.  (Sup.)  18  N.  Y.  B.  880. 

7.  Where  an  executor,  In  good  faitli,  has  em- 
ployed counsel  in  litigation  concerning  the  probate 
of  the  will,  and  it  appears  that  such  employment 
was  necessary  for  the  protection  of  the  estate,  the 
executor  will  bo  allowed  his  coun.iel'g  fees. — Doug- 
las V.  Yost,  (Sup.)  18  N.  Y.  S.  880. 

Liability  for  costs. 

8.  Code  Civil  Froo.  {  1830<  provides  that  the 
facts  on  which  costs  are  allowed  agatnst  an  exeo- 
utor  refusing  to  refer  a  claim,  without  action  "must 
be  oertiUed  by  the  judge  or  referee  before  whom 
the  trial  took  pl'ace. "  An  action  against  an  exec- 
utor was  tried  before  a  referee,  who  found  for 
plaintiff,  and  on  a  motion  by  plaintiff  for  costs 
against  the  executor  the  question  whether  the' ex- 
ecutor had  refused  to  refer  the  claim  was  referred 
to  a  second  referee,  the  parties  stipulating  that  the 
motion  for  costs  should  not  be  founded  on  the  cer- 
tificate of  the  first  referee.  Held,  that  such  stip- 
ulatiOD  dispensed  with  a  certificate  of  facts  by  the 
trial  referee,  and  that  costs  were  properly  award- 
ed against  the  executor. — NelUs  v.  Duosler,  (Sup.) 
18  N.  Y.  S.  815. 

Unreasonable  resistance  of  claim. 

9.  In  an  action  against  executors  for  damages 
to  plaintiff's  goods  occasioned  by  a  leak  in  the 
roof  of  a  building,  which  plaintiff  had  leased  from 
the  grantor  of  defendants'  testator,  it  appeared 
that  a  former  action  for  the  same  cause  bad  been 
brought  by  plaintiff  against  one  of  the  defendants 
as  executor  of  the  original  lessor,  and  was  dis- 
missed on  ttaie  ground  that  the  wrong  person  was 
sued.  The  same  attorney  appeared  for  defendants 
in  both  actions,  and  the  nature  and  extent  of  the 
claim  were  developed  in  the  first  action,  and 
knowledge  thereof  was  brought  to  defendants  in 
the  second  action,  on  whom  an  oral  demand  for 
the  amount  bad  been  made,  though  it  had  not  been 
formally  presented  to  them.  Held,  that  plaintiff's 
claim  was  presented  to  defendants,  within  the 
]!!.■:•  1.  ••  :  of  Code  dvU Proc  i  1836,  which  provldet 


tnat  oDsts  may  be  tH&nrM  against  sn  executor 
where  the  demand  was  presented  and  was  unrea- 
sonably resisted  by  tbe  ezeootor.  —  Rautb  T. 
Davenport,  (Sup.)  18  N.  Y.  8.  731. 

10.  Where  a  claim  for  unliquidated  damages 
against  an  estate  is  reduced  upon  atrial  from  t3,U00 
to  tSOO,  it  cannot  be  said  that  a  refusal  to  pay  the 
original  amount  was  an  unreasonable  resistance, 
warranting  an   allowance  of   costs,  under  Code 


Civil  Proc.  SS  1885,  1836.— Rauth  r.  Davenport, 
(Sup.)  18  N.  Y.  B.  ^' 


,721. 


Sales  under  order  of  court. 

11.  Where,  In  proceedings  to  sell  the  land  of  a 
decedent  for  the  payment  of  his  debts,  the  petition 
fails  to  set  forth  the  names  of  the  hoirs  at  law, 
as  required  by  Code  Civil  Proc.  {  ^53,  and  the  cita- 
tion is  not  directed  to  all  the  heirs  at  law,  as  re- 
quired by  section  3754,  the  defects  are  jurlsdio- 
tional,  and  a  purchaser  at  the  sale  is  entitled  to  s 
return  of  the  price  paid,  the  auctioneer's  fees,  and- 
the  cost  of  examining  the  title. — In  re  John's  Es- 
tate, (Surr.)  18  N.  Y.  S.  178,  31  CivU  Proc,  R.  82«. 

12.  A  will  provided  that,  "after  my  lawful 
debts  •  •  •  are  paid,  I  give,  devise,  and  be- 
queath all  my  estate  to  my  executors,  hereinafter 
named,  and  direct  them  to  convert  the  same  into 
money  as  soon  after  my  death  as  possible,  giving 
and  granting  unto  my  said  executors  full  power 
and  authority  to  dispose  of  the  same  at  public  and 
private  sale. "  Then  followed  provisions  directing 
tiie  disposal  of  the  proceeds  by  the  executors. 
Held,  that  the  terms  of  the  will  included  no  power 
to  sell  for  debts,  nor  was  the  real  estate  charged 
with  the  payment  of  them,  and,  the  power  to  sell 
oonferred  on  the  executors  for  the  purposes 
named  in  the  will  being  postponed  until  after  pay- 
ment of  testator's  debts,  an  application  to  the  sui>. 
rogate,  made  by  the  creditor  for  the  sale  of  the 
realty,  was  properly  granted. — In  re  Duffy's  Es- 
tate, (Sup.)  18  N.  Y;  S.  734;  In  re  Karge,  Id. 

Allowance  to  widow. 

18.  Laws  1889,  o.  406,  i  3,  provides  that,  when  a 
decedent  leaves  a  widow,  there  shall  be  set  apart 
to  her  certain  personal  property  not  to  exceed 
t150  in  value,  and  in  case  her  interest  in  her  de- 
ceased husband's  real  estate,  "in  addition  to  her 
dower  right,  and  together  with  said  IliiU, "  shall  be 
of  less  value  than  (1,000,  then  personal  property 
of  an  amount  sufflcientto  make  up  the  sum  of  (1,000 
shall  be  set  apart  to  her.  Held  that,  where  the  de- 
ceased husband  did  not  leave  sufficient  personalty 
to  make  up  such  sum  of  (1,000,  the  proceeds  of  land 
sold  under  the  will  could  not  be  used  to  make  up 
the  deficiency ;  but  the  widow,  in  such  case,  wiU 
take  all  the  personalty  free  from  debts  and  ex- 
penses of  administration.— In  re  CoUard's  EstatSi 
(Surr.)  18  N.  Y.  S.  176. 

Exemptions. 

From  taxation,  see  Taxation,  7-9. 

Escpert  TeBtLmony. 

See  Evidence,  8-10. 


EzpresB  Trosts. 


See3ViMtt,l. 
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FACTOBS  AUD  BROEEBS. 

Bee,  also,  Pi-incipol  and  Agent, 

Compensation. 

1.  A  person  acting  as  broker  In  the  aale  of  real 
estate,  but  not  employed  as  such,  will  not  be  enti- 
tled to  recover  brokerage  unless  it  appear  tbatthe 
seller  kaew  that  plaintiff  acted '  as  broker  before 
the  sale  was  consummated. — Tinkbom  t.  Knox, 
(City  Cv  N.  Y.)  18  N.  Y.  8.  433. 

2.  A  real-estate  broker  who,  for  •  oommlssioo 
of  5  per  cent. ,  agrees  to  negotiate  the  sale  of  cer- 
tain lands  for  (12.'>,000  In  cash,  is  not  entitled  to  an  j 
commission  on  a  sum  paid  to  him  by  a  third  person 
for  the  option  to  purchase  within  four  months, 
which  option  is  never  exercised. — Qilder  t.  DaviB, 
(Sup.)  18  N.  Y.  S.  644. 

——  From  both  bayer  and  seller. 

8.  A  real-estate  broker,  representing  the  pur- 
Idiaser  only,  has  no  right  to  demand  commissions 
from  the  seller.— Carroll  ▼.  O'Shea,  (City  Ct  N. 
Y.)18N.Y.  ai4fl. 

Liability   to   principal  —  Porohase   and 
sale  of  stocks. 

4.  Plaintiff,  in  New  York,  baving  sold  certain 
stocks  short,  through  brokers  In  Philadelphia,  the 
latter  wrote  him  that,  as  they  bad  made  an  ex- 
ception in  his  case  to  their  usual  rule  requiring  5 
per  cent,  margin,  they  looked  to  him  to  keep  nis 
account  in  proper  shape,  without  waiting  for  them 
to  call  on  him.  The  margin  in  their  bands  was 
then  less  than  1  per  cent.,  and  they  farther  stated 
that,  if  they  did  not  receive  a  check  on  the  follow- 
in*'  morning.  (Saturday.)  tbev  would  out  ston 
orders  to  the  best  of  their  ability.  By  a  letter  of 
the  same  date,  which  crossed  that  of  the  brokers, 

SlaintiS  stated  that  he  would  come  over  on  Mon- 
ay,  and  wou.d  know  by  then  or  on  Tuesday  what 
he  could  do,  and  authorized  the  brokers  to  put 
stop  orders  on  some  of  the  stocks  a  point  from  the 
market.  On  receipt  of  this  letter  the  brokers 
telegraphed  (II  :80  a.  m.,  Saturday)  that  they  had 
put  stop  orders  on  all  the  stocks  a  half  point  from 
the  market,  and  a  little  later  (11 :  40)  that  they  bad 
closed  his  deals.  Held  sufficient  to  warrant  the 
jury  in  finding  that  there  was  a  reasonable  notice 
of  demand  for  margins,  that  such  notice  was  not 
waived,  and  that  there  was  no  agreement  to  hold 
the  stocks  until  the  stops  authorized  by  plaintiffs 
were  reached.— Harris  v.  Pryor,  (Com.  PL  N.  Y.) 
18  N.  Y.  S.  138. 
Accounting. 

5.  An  action  was  brought  by  a  foreign  con- 
signor against  a  domestic  consignee  for  an  ac- 
counting, Defendant  claimed  credit  for  a  sum 
paid  the  government  in  compromise  of  a  suit  to 
recover  for  undervaluations  of  import  duties. 
Held,  in  the  absence  of  any  evidence  of  authority 
from  plaintiff  to  defendant  to  make  the  compro- 
mise on  joint  account,  that  the  referee  erred  in 
charging  plaintiff  with  any- part  thereof.  Monnet 
V.  Merz,  27  N.  E.  S27,  127  N.  Y.  15.S,  followed.— 
Monnet  v.  Merz,  (Super.  N.  Y.)  18  N.  Y.  B.  7oO. 

Actions  for  commissions — Evidence. 

6.  In  an  action  by  a  real-estate  broker  to  re- 
cover commissions  on  an  exchange  of  property 
effected  by  him,  it  appearing  that  plaintiff  was  in 
the  employ  of  ))oth  parties  to  the  exchange,  the 
court  erred  in  excluding  the  testimony  of  defend- 
ant tending  to  show  that  he  was  ignorant  of  the 


donble  employmeot of  plaintiff,  of  -whichplsinta 

testified  that  defendant  was  informed. — CwnditT. 
BUI,  (Ckjm.  PL  N.  Y.)  18  W.  Y.  8.  97. 

f  AU3B  IHFBISOirBOarE. 

Who  liable. 

1.  A  person  arrested  on  a  charg^e  of  disordetir 
conduct  on  the  cars  of  an  elevated  railway  com- 
pany, and  convicted  thereof,  cannot  maintain  ui 
action  against  the  company  for  false  imprison- 
ment, the  arrest  having  been  made  by  a  police 
oCScer,  and  the  imprisonment  directed  by  the  pub- 
lic authorities.—  Oppenheimer  t.  Manhattan  By. 
Co.,  (Sup.)  18  N.  Y.  8.  41L 

Want  of  probable  caose — Question  for 

jary. 

3.  Plaintiff,  the  owner  of  a  cheese  faetorr. 
which  was  conducted  by  his  agent,  advanced 
money  to  8.  to  bny  cows,  who  agreed  to  deliver 
his  milk  at  S.'s  factory,  to  be  placed  to  plaintilFi 
credit  on  tbe  factory's  IXMks  unUl  the  money  tur- 
rowed  was  repaid.  Some  time  thereafter  plain- 
tiff's agent  had  an  analysis  made  by  a  milk  in- 
spector, which  showed  that  S-'s  milk  was  wa- 
tered, and  tbe  inspector  reported  the  fact  to  plain- 
tiff, who  explained  to  him  what  connection  he  bad 
with  the  milk  in  question.  The  inspector  also 
communicated  the  facts  to  defendant^  who  was 
"assistant  dairy  commissioner,"  and  who  there- 
npon  Instituted  proceedings  against  plaintiff  on  a 
deposition  verified  by  the  inspector,  charging  thai 

{>laintifl  bad  delivered  to  the  factory  watered, 
mpure,  adulterated,  and  unwholesome  milk,  in 
violation  of  the  statute,  and  prayed  for  his  arrest, 
whereupon  a  warrant  was  issued,  and  plaintiff  ar- 
rested, against  the  protest  of  the  inspector,  who 
told  defendant  that  plaintiff  wonld  appear  anil 
make  satisfactory  explanation  if  he  were  simply 
notified.  On  plaintiff's  appearance  before  the 
magistrate,  ana  statement  of  the  facta,  the  coin- 
plaint  was  withdrawn,  and  he  was  diaoharged- 
Held,  in  an  action  for  false  Imprisonment,  thatths 
court  erroneonsly  granted  a  nonsuit.  It  being  a 
question  for  tbe  jury,  under  the  facts,  whether 
there  was  probable  cause  for  the  prosecution.— 
Perry  v.  BuUey,  (Sup.)  18  N.  Y.  8.  633. 

False  BepresentatioxuB. 

See  Deceit,  a. 

Fellow-Servant. 

Negligence  of,  see  3f aster  and  Servant,  11,  IS. 

Fences. 

Duty  to  fence,  trespassing  cattle,  see  Animal*,  S. 

Foreclosure. 

Of  mortgage,  decree,  see  Mortgoigea,  2l 

Foreign  Corporations. 

See  Con>orat(on<,  83-85;  Insunmee,  17. 


Sea  ir{U8.3. 
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Forfeiture. 
Ot  ten,  Tacatlon  of,  see  Bait 

FHAUD. 

Bee,  alM,  Deceit;  Frattdulent  Convet/anceB. 

As  gronnd   for  csncellstion   of    contracts,   see 

Of  complainant,  action  for  speclflo  performance, 
lee  Specific  Perfi/rmance,  2. 

Fraadalent  representetioiis  —  Xrldenoe 
of  reliance  on. 

In  aa  action  on  contract.  In  wMob  defend* 
ants  contended  tbat  plainllfts'  Intestate  Induced 
them  to  enter  Into  the  contract  by  fraud,  testimony 
of  defendants  tbat  they  relied  on  representations 
made  by  deceased  to  a  certain  witness  was  prop> 
erly  excluded,  where  such  witness,  in  testifying 
for  defendants  as  to  the  representations  of  de- 
ceased, testified  that  be  did  not  disclose  the  repre* 
sentations  to  defendants  before  the  execution  of 
the  contract— Hard  t.  Ashley,  iSup.)  U  N.  Y.  8. 
418. 

FKATTDS.  STATUTB  OF. 

Promise  to  answer  for  debt  of  another. 
1.  Defendant  was  sued  on  a  nanutty  of  R.<s 
note  for  t3,000.  Plaintiffs  testified  that  defendant 
verbally  agreed  to  pay  the  note  If  R.  did  not.  De- 
fendant testified  that  R.  promised  to  p«y  $8,000  In 
settlement  of  bis  share  of  a  liability  of  himself, 

Slaiatiffs,  defendant,  and  others,  if  plaintiffs  would 
iscount  a  note  for  him  (R.)  for  tbat  amount;  and 
tbat  be  (defendant)  banded  the  note  to  plaintiffs, 
r,Meived  the  proceeds  of  the  discount,  and  handed 
t  le  same  to  B.,  without  guarantying  payment  of 
the  note.  R.,  called  by  plaintiffs,  testified  tbat 
the  parties  were  liable  for  a  fraudulent  issue  of 
block,  and,  to  compromise  an  action  therefor  to 
which  be  (R.)  was  not  party,  agreed  to  make  pay- 
ments through  him  in  order  to  hide  their  partioi- 
panoy  in  the  fraud,  and  that  the  $3,000  was  plain- 
tiffs' share  of  the  liability.  Held,  that  the  evi- 
dence justified  an  instruction  that  defendant  was 
not  liable  if  he  merely  verbally  guarantied  pay- 
ment of  the  note ;  but  otherwise,  if  the  note  was 
really  made  for  bis  acoommodatlon,  throuKb  R., 
as  a  screen.— Clews  v.  Alley,  (Com.  PI.  N.  X.)  li 
N.  T.  S.  T60. 

Surrender  of  lease — Aooeptance. 

S.  The  agent  of  a  lessor  told  the  lessee,  wbc 
bad  previously  applied  for  a  release,  that  ther« 
was  a  party  who  would  take  the  premises  If  he 
would  deliver  them  up  immediately;  whereupon 
the  lessee  said,  "AH  right;  tbat  it  was,  of  course, 
short  notice,  but  he  would  see  what  he  could  do. " 
Nothing  further  was  said,  but  on  the  second  day 
thereafter,  the  last  day  of  the  month,  the  lessee 
vacated  the  premises,  and  left  the  key  with  the 
agent's  olerk.  the  agent  being  present  at  the  time. 
HeUl.  tbat  these  facts  did  not  show  an  accepted 
surrender  to  take  the  case  out  of  the  statute  ot 
francU.— KeUy  v.  Noion,  (Sup.)  18  N.  Y.  S.  909. 
Agreements  not  to  be  performed  in  a 
year. 
9.  A  parol  contract,  msdein  November,  to  em- 
p1<>y  a  person  for  one  year,  beginning  with  the 
l&tn  ot  the  following  December,  is  void  under 


the  statute  of  frauds,  declaring  void  "everv 
agreement  tbat  by  its  terms  is  not  to  be  performed 
within  one  year  from  the  making  uiereof. " — 
Baker  v.  Codding,  (City  Ct.  N.  Y.)  18  N.  Y.  B. 
160. 

4.  An  oral  contract  of  employment,  invalid 
by  the  statute  of  frauds  because  by  its  terms  li 
Is  not  to  be  performed  within  one  year  from  the 
making  thereof.  Is  not  taken  out  of  the  statute 
by  part  performance.— Baker  v.  Codding,  (City 
dt^  Y.)  18  H.  Y.  a  169. 

FBAUSXJIiENT  CONVEY- 
ANCES. 

See,  also,  OreMtvnf  Bm. 
DanaHo  causa  mortis,  see  Qifta. 
Qronnd  for  arrest,  see  Arrttt,  L 

Consideration. 

1.  A  conveyance  ezecnted  in  consideration  ot 
future  services  of  any  kind  is  void  as  to  existing 
creditors-— Ijehman  ▼.  Bentley,  (Super.  N.  Y.)  M 
N.  Y.  8.  778. 

Qood  ftdth  of  Krantee — Oontradiotorjr 
evidence. 
3.  in  an  action  bjr  a  creditor  to  aubjeot  to  Us 
claim  land  which  bad  been  conveyed  by  the  debtor 
to  bis  son  F.,  and  by  F.  to  defendant,  it  was  found 
tbat  the  first  deed  was  intended  by  the  parties 
thereto  to  defraud  plaintiff.  Defendant  testifietl 
on  his  direct  examination  that  there  were  42  acres 
of  the  land,  worth  $90  per  acre;  tbat  he  paid  F. 
"so  much,  "and  was  to  take  care  of  F.'s  father  dur- 
ing F.'s  absence  from  home.  On  cross-examina- 
tion he  testified  that  he  was  Informed  when  ho 
took  the  deed  tbat  there  were  40  acres;  that  he 
agreed  to  pay  F.  tl,000,  and  pay  bis  father  the 
rest;  that  no  time  was  specified  for  bis  taking  care 
of  F.'s  father;  that  he  Old  not  know  how  much  the 
land  would  come  to  at  ISO  per  acre;  tbat  be  did 
not  agree  to  give  $20  per  aore,  but  it  was  worth 
that;  that  he  did  not  agree  to  give  11,800,  but  tl,- 
aoO  to  $1,800  In  aU;  that  F.  owed  bim  $300,  and  be 
gave  F.  his  note  for  $500.  He  testified  on  his  ex- 
amination in  supplementary  proceedings  that  be 
never  saw  F.'s  deed,  and  knew  nothing  about  it^ 
ex<!ept  what  F.  told  him ;  tbat  he  paid  in  the  neigh- 
borhood of  $3,000  for  the  farm;  that  he  paid  F. 
$1 ,000,  all  in  cash,  except  what  F.  owed  him,  which 
was  about  $S00 ;  that  be  agreed  to  pay  $1,800 ;  that, 
when  he  bought  the  place,  he  gave  F.  a  note  for 
$S00,  due  In  five  years,  and  $300  in  money;  that  the 
note  was  not  psld;  that  he  knew  that  P.'s  father 
and  mother  had  a  life  lease ;  that,  before  he  bought 
it,  he  bad  heard  of  the  indebtedness  to  plaintiff. 
HelS,  that  the  evidence  was  too  contradictory  to 
support  the  finding  that  defendant  purchased  in 
good  faith.— FulU  v.  Paul.  (Sup.)  18  N.  Y.  S.  6S4. 

Confidential  relations. 

8.  On  an  Issue  as  to  whether  a  con  vevance  from 
a  husband  to  his  wife  was  in  fraud  of  creditors, 
the  trustee  through  whom  it  was  made  testified 
that  the  wife  said  her  husband  was  in  a  little 
trouble,  and  wanted  to  deed  his  propertv  to  her, 
and  when  the  trouble  was  over  she  would  deed  it 
back  to  him.  Two  other  witnesses  testified  to  the 
agreement  tbat  the  wife  should  hold  the  property 
until  the  husband  was  out  of  some  trouble,  when 
it  was  to  be  reconveyed.  The  husband  testified 
that  he  was  afraid  of  being  prosecuted  for  buying 
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•tolen  .property,  but  tbat  Ike41d  not  know  It  was 
MoieD.  There  was  no  evllenoe  that  6ie  husband 
was  ever  prosecuted  for  any  cxive,  or  that  he  bad 
any  creditors.  Held,  that  the  evidence  failed 
to  show  that  the  conveyance  was  made  with  a 
fraudulent  intent.— Carter  t.  Meiach,  (Sup.)  18  N. 
T.  B.  804. 

Bigbts  of  ei<editors. 

4.  In  an  action  by  the  mortgagee  of  •  atockot 
goods  to  recover  tho  same -from  a  sheriff,  who  had 
wvied  executions  thereon,  the  oourt,  after  findinK 
that  the  mortgage  under  which  plaintiff  claimed 
was  not  only  nauduleat  aa  to  ezistiBg  creditors, 
but  that  the  judgments  on  which  certain  of  tlie  ex- 
ecutions in  question  'Were  issued  were  recovered 
upon  debts  owing  at  and  prior  to  the  time  of  the 
execution  of  the  mortgage, '.emd  In  finding  that 
plaintiff  was  entitVedto  waiitfain  theafitwm.-^oU- 
lord  V.  Mills,  (Sup.)  l&Jf.S.B.  SOi. 
Actions  to  set  aside. 

6.  A  complaint  to  set  aside  conveyances  to  a 
corporation,  after  setting  forth  the  alleged  fraudu- 
lent transfer,  further  alleged  that  the  debtors  had 
also  transferred  a  large  amount  Of  stock  of  the 
corporation  to  persons  who  were  not  'bima  fide 
oreditors,  wttb  like  ^rauftutant  intent.  Seld  tint, 
the  latter  allegation  being  merely  made  to>ohaE^ 
terize  the  debtor's  action,  the  assignees  of  such 
stock  were  not  necessai?  j)arUea  to  the  suit. — 
Gardner  v.  C.  B.  Keqgh  Manui'g  Co.,  (Sup.)  18  N. 
T.S.891. 

FriTol0i»B  Appeal. 

AfBrmance,  see  AjipeeU,  41. 

Qaanblangr  OonJsractB. 

Bee  Gaming. 

QAXISia. 

Gambling  oontraots. 

Purchases  and  sales  of  merchandise  are  not 
gaming  transactions,  when,  it  Is  intended  that 
there  snail  be  a  delivery  and  receipt  of  the  goods, 
and  not  merely  a  payment  of  margins,  notwith- 
standing a  contrary  s^ret  intention  on  the  part  of 
the  one  so  buving  and  selling.— Henta  ir.  lliner, 
(Bup.)  18  N.  Y.  8.  880. 

OABNISHMENT. 

Iden — ^Pleading. 

1.  In  an  action  on  a  fire  insurance  policy,  in 
which  plaintiff  and  defendant  were  both  resideats 
of,  and  the  loss  payable  in,  the  state  of  New  York, 
the  defense  was  that  the  debt  had  been  attached 
on  trustee  process  issued  against  plaintiff  in  the 
state  of  Massachusetts.  Held,  that  the  answer 
was  fatally  defective  in  falling  to  allege  an  actual 
seizure  under  the  attachment,  or  other  step  divest- 
ing plaintiff  of  control  over  the  debt,  and  in  fail- 
ing to  allege  that  the  claim  had  any  existence  in 
the  state  of  Massachusetts.— Donglas  v.  Phoenix 
Ins.  Co.  ot  Brooklyn,  (bup.)  18  N.  Y.  8.  869. 

2.  The  fact  that  plaintiff  had  a  debt  due  him 
from  defendant  in  the  state  of  Massachusetts 
could  not  be  inferred  from  the  fact,  alleged  in  the 
answer,  that  defendant  bad  an  agency  in  that 
state;  the  situs  of  the  debt  in  question  being  in 


the  state  of  New  York,  wliere  debtor  and  crpc.:jr 
both  resided.  —  SouAlas  v.  Phoenix  Xna.  Ca  ct 
Brooklyn,  (Bup.)  18  K.  Y.  8.  256.  i 

GIFTS. 

Donatio  oaosa  mortis.  | 

1.  To  make  a  gift  cauta  mnrH»  Talid.  there 
must  be  a  renunciation  by  the  donor,  and  ac  to- 
Quisition  by  the  donee,  of  sil  interest  and  title  u 
the  property  intended 'to  be  given,  and  such  gffiii 
void  when  accompanied  by  the  condition  that  pirt  I 
tbenaof  be  -appUad  to  the  payment  at  Une  donor'*  I 
debts.— Wetmote  v.  Brooks,  (Com.  PL  N.  Y.)  IS  5.  | 

'8°.  Under  liows  1868,  e.  1114,  deoiarlDgr  tbat  eraj 
one  who,  In  fraud  of  the  oreditors  ot  a  decedcot, 
receives,  or  in  *nj  Wf  interferes  with,  daoedeat^ 
property,  •ball  be  Uahle  to  tbe  ezecntora  or  rniwi*- 
istratoraforsooh  property  or  Its  value,  afrittonMs 
•moms  of  all  one's  property  is  void  if  the  donor  bsi 
any  debtn.- Wetmore  v.  Brooks,  (Com.  PL  K.  T.) 
18  IT.  Y.  S.«63. 

Qiuumnty. 

By  vice-president  of  corporation,  see  Corpora- 

tiOTU,  £3,-81. 
Validity,  see  Fravdt,  Statute  q/iX 

&UASDUJX  AND  WA33>. 

Action  by  guardian  ad  Htem,  seourtty  for  costs, 

see  Vneta,  9. 
Failure  of  guardian  od  Htem  to  appear,  effect  on 

foreclosure,  see  Mnrtgaaea,  S. 
Release  of  surety  on  guardian's  bond,  see  Prbnei- 

jml  and  Surety,  8. 
Right    of  ward  to  costs,  action   on   bond,  see 

Costs,  8. 

An/t  of  nnauthoriaed  goaxdiani— .Batifl* 
cation. 

1.  Where  a  husband  assigns  ^n  endowment  in- 
surance policy  to  his  wife  afad  children,  and  the 
wife  dies,  leaving  her  share  to  the  children,  and 
naming  her  husband  as  executor,  and  guardian  of 
the  estate  of  the  children,  and  the  husband  hav- 
ing obtained  letters  testamentary,  but  not  letters 
of  guardianship,  surrenders  the  policy  to  the  un- 
derwriter lor  its  present  value,  receipting  as  exec- 
utor and  guardian,  mere  acquiescence  on  the  part 
of  one  01  the  children,  after  becoming  of  age. 
without  leceivlng  tlie  fruits  of  the  act,  wiU  not 
conetikuta  •  ratification  by  such  child,  so  as  to 
estop  him  to  maintain  an  action  against  the  under- 
writer to  have  the  surrender  adjudged  void.— Fo- 
ley V.  Mutual  Lite  Ins.  Co.  ot  New  Yorit,  (Sup.) 
18  N.  Y.  B.  615. 

2.  The  fact  that  such  child  instituted  proceed- 
ings to  compel  his  father  to  aooount  as  guardian 
does  not  constitute  a  ratification  of  the  father's 
acts,  when  the  suit  was  dismissed  on  the  ground 
tbatthe  latter  was  not  guardian. — Foley  v.  Mutual 
Life  Ins.  Co.  of  New  York,  (Bup.)  18  N.  Y.  S  615. 

Bonds  and  aotiona  thereon. 

8.  A  guardian's  duty  does  not  end  when  Ms 
ward  comes  of  age,  and  his  sureties  are  responsible 
for  an  honest  account  of  the  funds  in  his  iiandt, 
and  payment  thereof  to  th^ward.  Matba)i,J., 
dissenting.— Douglass  v.  Ferris,  (Sup.)  IS  K.  x.& 
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4.  A  ward  need  not  notify  the  sureties  on  hts 
gnardlan's  bond  as  to  the  f^aardian's  dishonesty  in 
maklnt;  a  final  settlement,  to  bold  them  to  their 
obligation.  If  they  oegleot  to  see  tlwt  their  prin- 
cipal discharges  his  duty,  It  is  at  their  peril. — 
Douglass  V.  S%rri8,  (Snp.)  18  N.  Y.  8.  tSo. 

Powers  of  guardians  in  socage. 

6.  In  New  York,  guardians  In  socage  have 
neither  oommon-law  nor  statutory  right  to  control 
tfae  personal  estates  of  their  wards. — Foley  v.  Mut- 
ual Life  Ins.  Co.  of  New  York,  (Hop.)  18  N.  Y.  8. 
615. 
IVaoduIent  settlement  with  ward. 

0.  The  act  of  a  guardian  !■  induoinK  his  ward, 
en  his  attaining  his  majority,  to  accept  In  payment 
of  the  amount  shown  due  by  the  guardun's  ao- 
eount  s  worthless  note  and  mortgagei,  ia  a  Tiolation 
of  the  guardian's  duties,  as  such,  for  which  the 
Bureties  in  the  guardian's  bond  are  liable,  though 
the  aoaouat  rendered  was  correol— Uougiaaa  t. 
VWris,  (S«p.)  18  N.  Y.  &  68S. 

Harmless  Error. 

Bee  ..Ippeol,  8»-«8. 

Hsftfsay. 

See  Evidence,  3, 8. 

Highways. 

Aa  bonndarlea,  see  Boundariet,  3-& 

H0B8E  ANB  STBEET  RAXL* 
BOADS. 

Xjtoense  to  use  street,  reyocation,  see  License. 

Cable  road — Looation  «f  power  hoose. 

1.  The  charter  of  the  Brooklyn  Helghta  Rail- 
road Oofapany  authorized  It  to  constraot  a  cable 
road  from  Court  street  through  Montague  atreet  to 
Wall  street  ferry,  and  to  erect  necessary  power  and 
oar  houses  in  streets  "adjacent  to  Montague  street 
west  of  the  bill, "  in  locations  to  be  approved  by 
the  oommissioner  of  city  works.  The  conforma- 
tion of  the  ground  was  such  that  the  grant  was 
valueless  unless  the  company  should  be  permitted 
to  erect  its  power  house  in  one  of  the  streets  par- 
allel to  and  in  the  vicinity  of  Montague  street 

'  Beld,  there  being  no  streets  touching  Montague 
street  west  of  tbe  crest  of  the  hiU,  that  the  word 
"adjacent,"  so  nsed,  must  be  construed  to  mean 
tbe  neighboring  parallel  streets.  —  Brooklvn 
Heights  K.  Co.  v.  City  of  Brooklyn,  (City  Ct. 
Brook.)  18  S.  Y.  8.  876w 

Bight  to  withdraw  approval  of  lo- 
oation of  buildings. 

3.  The  charter  of  the  Brooklyn  Heights  Rail- 
load  Company  sothorized  it  to  construct  a  cable 
road  from  Court  street  through  Montague  street  to 
Wall  street  ferry,  and  to  erect  necessary  power 
and  oar  houses  In  streets  "adjacent  to  Montague 
street  west  of  the  hill, "  in  locations  to  be  approved 
by  the  oommissioner  of  city  works.  Held,  that 
the  oommissioner  of  city  works  having  approved 
«  location  of  the  power  house  in  a  nelgtaDoring 
parallel  street,  a  nibsequent  ordinance  of  tbe 
council  could  not  operate  to  withdraw  such  consent 
•ad  render  another  consent  necessary. — Brooklyn 


Heights  K.  Co.  t.  Ctty  of  Brooldyn,  (City  Ck 
Brook.)  18  N.  Y  H.  870. 

Elevated  railroad  station  —  Frojeotioo 
outside  line  of  road. 

8.  AH  stations  and  side  track*  of  aa  elevated 
railwav  must  be  constructed  within  the  prescribed 
line  of  its  route,  and  where  the  company  con- 
structs a  station  projecting  into  •  side  street,  which 
is  not  within  the  limits  prescribed  by  the  rapid 
transit  oommissioners,  the  implication  Is  that  it 
acts  without  legislative  authority,  and  an  injuno- 
tioD  will  issue  to  compel  the  removal  thereof . — Ad- 
ler  V.  MetropoliUn  EL  Ky.  Co.,  (Super.  N.  Y.)  18 
N.  Y.  8.  858. 

*■  Where  there  is  s  positive  Invasion  of  prop- 
erty rights,  the  maxim  de  mtnlmla  non  curat  lex 
does  not  apply ;  and  where  the  station  of  an  ele- 
vated road  only  projects  two  feet  into  the  side 
street,  even  if  it  could  be  considered  as  a  trifling 
injury,  la  no  objection  to  the  assertion  of  the  prop- 
erty owner's  legal  rights.— Adler  v.  Metro|)oUtaa 
El.  Ky.  Co.,  (S-jper.  N.  Y.)  18  N.  Y.  8. 8» 
Liability  for  negllgenoe. 

6.  FlaintlfC,  a  passenger  on  defendant's  up- 
town street  car,  waa  requested  by  the  ooaductor 
to  get  out  and  assist  in  getting  the  car  off  the 
tniMC,  so  aa  to  enable  it  to  pass  an  obstruction. 
While  on  the  street  for  that  purpose,  defendant's 
down-town  oar,  for  the  purpose  of  passing  the 
same  obstmeUon,  "jumped"  the  track  to  tbe  east, 
inatead  of  the  west,  thereby  catching  plaintiff  b^ 
tween  the  two  oars.  Beld,  plaintiff,  being  law- 
fully in  the  street  at  the  time,  was  not  guilty  of 
contributory  negligence,  and  was  entitled  to  recov> 
er  for  the  injuries  so  received.— Slastney  v.  Se» 
ond  Ave.  R.  Co.,  (Super.  N.  T.)  18  N.  Y.  S.  800. 

HUSBAND  AND  WIFB. 

See,  also.  Divorce. 

As  witnesses  against  each  other,  see  Witness,  1. 
Conveyances  between,  see  Fraudulent  Convey' 
ances,  8. 

Estate  by  entirety — Control  of  surplus 
after  foreclosure  sale. 

1.  Where  land  owned  by  husband  and  wife  ■■ 
tenants  by  the  entirety  is  sold  under  foreclosure 
of  a  mortgage  thereon,  the  anrplus  over  the  mort- 
gage debt  is  oonstractively  real  property,  and  be- 
longs to  the  husband  and  wife  as  tenants  by  the 
entirety.— Germania  Sav.  Bank  v.  Jung,  (Sup.)  U 
N.  Y.  S.  709,  88  Abb.  N.  C.  81. 

3.  In  such  case  the  husband  is  not  entitled  to 
possession  and  control  of  the  surplus  moneys,  Ml 
he  would  be  of  land  owned  by  himself  and  wife  as 
tenants  by  the  entirety,  since  be  could,  by  dispoe- 
ing  thereof,  defeat  the  wife's  right  of  survivorship, 
but  the  moneys  should  be  invested  under  the 
court's  direction  until  the  right  of  possession 
thereto  is  determined  by  the  death  of  either  the 
husband  or  the  wife,  the  income  In  the  mean  time 
being  paid  to  the  husband. — Germania  Sav.  Bank 
V.  Jung,  (Sup.)  18  N.  Y.  8.  70U,  ii  Abb.  N.  C.  81. 

Wife's  separate  estate. 

S.  In  an  action  by  a  physidaa  against  s  mar- 
ried woman  to  recover  for  medical  services,  it  ap- 
peared that  defendant  declared  to  plaintiff  that 


she  owned  a  team  of  horses  and  carriages,  and 
enough  to  pay  him  her  aooouat,  and 


was  worth 
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(lukt  It  was  on  tbe  »trengtli  of  these  rnireaenta- 
tlons  that  be  attended  her.  Held  suffloient  to 
show  the  existence  of  a  separate  estate  In  defend- 
ant, and  to  sustain  a  verdict  tor  plaintift  —Ellison 
T.  Sessions,  (Com.  PL  N.  T.)  18  N.  Y.  B.  108. 

Wife's  separate  estate  —  Bights  of  hus- 
band, 
i.  In  New  York,  the  husband  who  is  not  a  ten- 
ant by  the  curtesy  has  no  interest  In  the  lands  of 
his  wife  during  coverture,  and  where  he  remains 
in  possession  or  control  after  the  wife's  death,  he 
is  liable  to  the  heirs  of  the  wife  for  rent*.— Carter 
T.  Stork,  (Sup.)  18  N.  Y.  8.  470. 

Aotions  by  wife— For  serrioes. 

5.  The  services  of  a  wife  in  washing  towels 
for  a  saloon  in  which  her  husband  was  bar-keeper, 
having  been  rendered  for  the  owner  of  the  saloon, 
and  not  for  the  husband,  it  is  not  a  valid  objection, 
in  an  action  for  services,  that  the  wife's  services 
belonited  to  the  husband,  and  that  she  was  not  en- 
titiied  to  recover  for  them. — Gomelina  v.  Beiser, 
(Com.  PI.  N.  Y.)  18  N.  Y.  8.  113. 

— —  For  enticing  away  husband. 

6.  Where  a  wife,  acting  on  the  advice  of  conn- 
•el,  leaves  her  husband,  and  brings  an  action  for 
divorce,  which  results  in  an  agreement  for  sepa- 
ration sanctioned  by  the  conrt,  the  wife  cannot 
maintain  an  action  for  the  enticing  away  of  her 
hnsband  while  she  tras  living  and  cohablung  with 
him  as  his  wife.— Bucket  v.  Snss,  (Super.  H.  Y.) 
18  N.  Y.  8.  719. 88  Abb.  N.  0.  81. 

Illegal  Combinatiozis. 

Trusts,  rights  of,  see  Corporuttons,  1. 

Impeachment. 

Of  witness,  see  Wttness,  14-19. 

Implied  Contract. 

See  Assumpsit. 

Imputed  Negligence. 

Bee  NegHgence,  0. 

INDICTMENT  AND  INPOIIMA- 
TION. 

For  selling  obscene  publications,  see  Obscene  Pub- 
lications, 1. 

Description  of  offense. 

1.  An  indictment  which  charges  an  offense  in 
the  lani^uage  of  the  statute  creating  it  cannot  be 
objected  to  for  uncertainty  and  tndeflniteness  in 
stating  the  offense,  under  Code  Crim.  Froa  U  884, 
885,  which  provide,  respectively,  that  an  indict- 
ment is  sufficient  if  the  set  or  omission  charged  as 
the  crime  is  stated  with  such  a  degree  of  certainty 
as  to  enable  the  conrt  to  pronounce  judgment  upon 
a  conviction  according  to  the  right  of  the  case,  and 
that  imperfections  ia  matter  of  form  which  do  not 
tend  to  the  prejudice  of  the  substantial  rights  of 
defendant  upon  the  merits  shall  be  disregarded.'^ 
People  V.  Quinn,  (Sup.)  18  S.  Y.  B.  669. 

8.  A  count  in  an  indictment  may  refer  to  alle- 
gations In  other  counts  to  avoid  repetition.    People 


V.  Qraves,  6  Parker.  Crim.  R.  134.  followed.— Peo^  I 

V.  Danaby,  (Sup.)  18  N.  Y.  S.  467.  j 

Indorsement  and  Transfer.       ' 

Of  negotiable  instruments,  see  Negotiable  Inttnr  I 
ni«Ht«,5-13.  I 

INFANCY.  I 

Injury  to  child  of  tender  yeara,  impnted  nefcU'   I 
gence,  see  NegHaence,  6.  I 

BesoisBlon  of  contract.  | 

1.  The  plaintiff  an  infant,  deposited  with  de' 
fendants  a  sum  of  money  as  margin  on  stocks  to    , 
be  purchased  by  them  for  his  account.     The  tram- 
actions  resulted  in  the  loss  of  the  money,  which  hs    ' 
now  seeks  to  recover.    Defenduits  daim  the  right 
to  retain  it  to  satisfy  an  indebtedneea  in  their  fs-    ' 
vor  arising  out  of  the  transactions,  and  that  plsis- 
tifl  shonld  not  recover  unless  he  rastores  them  to 
the  same  position  in  which  they  were  prior  to  the 
contract.    Held,  that  the  infant's  right  to  rasdnd 
cannot  be  made  to  depend  on  his  performing  sb     i 
impossibility  resulting  from  acts  which   the  law 
presumes  him  incapable  of  performing,  and  tbst 
the  orders  for  the  purchase  and  sale  of  stock  must 
be  regarded  as  having  never  existed.     Green  t. 
(3reen,  69'N."  Y."  653,  foUowed.- Mordecal  v. 
Pearl,  (Sup.)  IS  N.  Y.  S.  543. 
Enforcement  of  olaims  against  influit's 
estate — How  jurisdiction  ooqalred. 
8.  The  supreme  eonrt  has  no  power,  either  t? 
statute  or  under  its  general  equitable  jurisdiction     , 
to  appropriate,  on  petition  or  motion,  any  part  of 
the  estate  of  au  infant  to  the  payment  of  claims     j 
against  such  infant;  but  an  action  in  which  pro- 
cess is  served  on  the  infant  and  a  guardian  ap- 
pointed is  necessary  to  confer  jurisdiction. — In  n 
Qreenhalgh,  (Sup.)  18  N.  Y.  &  748;  In  r«  MaCron<b 
Id. 

Action  by  guardian  ad  litem — Payment 
of  Judgment  into  court. 
8.  Where,  in  an  action  by  an  Infant  by  snard 
tan  ad  VUem  to  recover  damages,  in  which  ti.: 
guardian  had  not  given  security  for  such  moneys 
as  he  should  receive,  and  was  unable  to  do  so,  and 
in  which  plain  tiff  recovered  judgment,  it  was  with- 
in the  inherent  equitable  powers  of  the  court  to 
make  an  order,  on  motion  of  defendants,  that  they 
be  allowed  to  pay  the  amount  of  the  judgment  into  . 
court,  and  to  ootatn  a  cancellation  thereof. — Calm- 
becher  v.  Keuman,  (Super.  N.  Y.)  18  N.  Y.  &  US. 

Information. 

See  ittdictment  and  Information, 


InfHngement. 


Of  trade-mark, 
Names,  3. 


see  Trade-lfarfc*  and  Tradt 


INJUNCTION. 

Against  ooUeotion  of  assessment,  see  TaxcMan, 

18. 
elevated  railroad  in  street,  see  JBmlrwntDo 

main,  51.  s 

right  to  jury  trial,  see  Jury,  4. 

nuisance,  neeNiUsanoe. 
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AKainst  railroad   company,  waiver  of  damages, 

see  Emiveiit  Dtymnln,  49. 
Removal  of  elevated  railroad  station,  see  Bor»e 

and  Street  RiHlrmida,  8,  4. 
Violation,  see  Contempt 

Bights  enforced  and  wronga  prevented. 

1.  Injunction  will  lie  at  the  snlt  of  a  physician 
lo restrain  the  nnauthorized  nse  of  a. /etc  ttmile  of 
his  signature  in  advertising  a  medicine.— Mao- 
keazie  v.  Soden  Mineral  Springs  Co.,  (Sup.)  18  N. 
Y.  8.  240,  87  Abb.  N.  C.  402. 

3.  In  an  action  by  an  author  against  a  pabllsh- 
er.  growing  out  of  an  alleged  breach  of  contract, 
where  no  issue  is  made  on  the  validity  or  exist- 
ence of  copyrights,  an  injunction  pendente  lite 
may  Issue  to  restrain  defendant  from  continulne  to 
publish  plaintiff's  books.-  -Saltus  ▼.  Belford  Co., 
(Sup.)  18  N.  Y.  S.  619. 

8.  An  injunction  will  not  be  granted  at  the 
suit  of  a  director  of  a  corporation  to  restrain  the 
board  of  director*  from  holding  a  meeting,  irreg- 
ular In  that  they  Intend  to  transact  business  with- 
out a  quorum,  when  the  only  irreparable  Injury 
which  could  be  done  to  plaintiff  by  such  meeting 
would  be  the  discontinuance  of  a  suit  bronght  by 
the  company  against  some  of  its  directors,  not  au- 
thorized by  any  meeting  of  the  board.— Sullivan 
r.  Venner,  (Sup.)  18  N.  Y.  S.  898. 

Bights  of  landlord. 

4.  A  landlord  can,  by  injunction,  restrain  » 
tenant  from  Interfering  with  him  in  exhibiting 
the  premises  and  affixing  the  bill  "To  Rent"  there- 
to, in  accordance  with  the  terms  of  the  lease. — 
United  States  Trust  Co.  T.  O'Brien,  (Super.  N.  T.) 
18  N.  Y.  8.  798. 

Bestrainlng  actions  at  law. 

6.  An  injunction  will  not  be  granted  to  restrain 
threatened  actions  at  law  on  promissory  notes, 
where  the  defense  claimed  thereto  is  a  defense  at 
law.  nor  where  reciprocal  demands  exist  between 
the  parties,  which  may  be  offset  or  counterclaimed. 
—American  Water-Works  Co.  v.  Venner,  (Sup.) 
18  N.  Y.  S.  879. 

Preliminary  ii^nnotion. 

0.  Facts  occurring  after  the  complaint  will  not 
sustain  a  preliminary  iniunulion  grunted  thereon. 
—American  Water-Works  Co.  v.  Venner,  (Sup.) 
18  N.  Y.  S.  879. 

Violation  and  punishment. 

7.  A  special  surrogate  has  no  power,  on  an 
ex  parte  application,  to  vacate  an  injunction 
granted  by  a  county  judge  in  an  action  brought  in 
the  supreme  court;  and  where  the  person  enjoined 
procures  the  special  surrogate  to  make  such  order, 
and  then  does  what  was  forbidden  by  the  injunc- 
tion, he  is  guilty  of  contempt.- Feople  ▼.  Van 
Bnren,  (Sop!)  18  H.  Y.  8.  784. 

8.  Plaintiffs  attached  goods  which  had  been 
levied  on  under  an  execution,  and  procured  an  in- 
junction restraining  a  sale  under  the  execution,  on 
the  ground  that  the  judgment  on  which  it  was  is- 
sued was  void.  The  Koods  in  question  were  suf- 
Qcient  to  pay  plaintiffs'  claim.  Held,  that  a  sale 
in  disobedience  to  the  injunction  would  be  pun- 
ished by  a  fine  to  the  amount  of  plaintiffs'  claim, 
as  plaintiffs,  by  their  attachment,  bad  acquired 
rights  which  were  injuriously  affected  by  such 
•sae.— Feople  v.  Van  Buren,  (Sup.)  18  N.  Y.  8. 784. 


Actions  on  bonds. 

9.  The  discontiniiance,  against  defendants'  ob 
jection,  of  an  action  in  which  a  preliminary  injunc 
tion  was  granted,  is  equivalent  to  a  final  determi- 
nation that  plaintiff  was  not  entitled  to  the  injunc- 
tion, and  defendants  are  entitled  to  recover  on  the 
injunction  bond  the  damages  sustained  by  reason 
of  the  injunction.  Amherg  v.  Eramer,  (Sup.)  8  N. 
Y.  S.  821,  followed.— Wynkoop  T.  Van  Beuren, 
(Sup.)  18  N.  Y.  8.  667. 

Assessment  of  damages. 

10.  Where  an  action  is  brought  for  an  injuno- 
tlon,  and  a  preliminary  injunction  Is  granted,  a 
judgment  dissolving  the  preliminary  injunction, 
and  dismissing  the  complaint,  is  an  adjudication 
that  plaintiff  had  no  right  to  such  preliminary  In- 
jancUon,  and  defendant  is  entitled  to  an  order  of 
reference  to  ascertain  and  assess  bis  damages  by 
reason  thereof.— Appollinaria  Ca  T.  VaoabM, 
(Sup.)  18  N.  Y.  S.  885. 

In  Pais. 

Sea  Estoppel,  S-9. 

DfSAJNlTy. 

Proceedings  to  supersede  commission 
of  lunacy — Death  of  Itmatlo. 

1.  The  death  of  a  lunatic  Is  a  bar  to  proceed- 
ings to  supersede  the  commission  of  Innacy  on  the 
ground  of  subsequent  recovery. —  In  re.  Owens, 
(Com.  PL  N.  Y.)  18  N.  Y.  S.  m-,  In  re  Church  of 
Bt.  Francis  Xavler,  Id. 

Petition  by  alleged  lunatic  to  set  aside 
abjudication  of  lunacy. 

2.  A  petition  by  a  person  who  has  been  ad- 
judged a  lunatic,  to  set  aside  suoh  adjudication, 
will  be  dismissed  where  petitioner  refuses  to  sub- 
mit himself  to  the  jurisdiction  of  the  court. — In  re 
Blewltt,  (Sup.)  18  N.  Y.  8.  607. 
Conveyance — Traverse  of  inquisition  of 

lunacy  by  grantee. 
8.  Where  a  person,  after  having  been  duly  ad- 
judged a  lunatic,  conveys  land,  her  death  is  no  bar 
to  a  traverse  of  the  inquisition  by  her  grantee. — 
In  re  Owens,  (Com.  PI.  H.  Y.)  18  H.  Y.  B.  860;  la 
re  Church  of  St.  Francis  Xavler,  Id. 

Zieave  to  sue  committee  of  lunatic — Ne- 
cessity. 
4.  Pending  an  action,  defendant  therein  was 
adjudged  a  lunatic,  and  a  committee  of  her  estate 
was  appointed,  who  was  substituted  as  defendant, 
and  by  answer  set  up  that  no  leave  to  sue  him  had 
been  granted.  Held.,  that  he  might  avail  himself 
of  such  defense,  and  it  was  sufficient  ground  for 
restraining  enforcement  of  a  judgment  for  plain- 
tiff in  the  action,  and  that,  after  such  judgment, 
leave  to  s^e  the  committee  should  not  be  granted 
to  plaintifF  nunc  pro  tunc — ^In  re  Denlson's  Es- 
tate, (Sup.)  18  N:  Y.  S.  895;  In  re  Dtiahunty, 
Id. 

Power  to  convey  away  property  rights 
of  insane  person. 
6.  Code  Civil  Proo.  {  2889,  provides  that  the 
oommlttee,  either  of  the  person  or  the  property  of 
a  lunatic,  Is  subject  to  the  direction  and  control  of 
the  court  by  which  he  was  appointed,  and  that  the 
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committee  omnnot  klleii,  mortga^,  «r  otharwlM 
dUpose  of  real  property,  except  to  lease  It  for  a 
term  not  ezceeaing  five  years,  without  special 
direction  of  the  court;  aud  section  2821  provides 
that  Uie  court  must  preserve  the  lunatic's  property 
from  waste  and  destruction.  Section  2848  au- 
thorizes the  court,  upon  application,  to  order  the 
sale,  conveyance,  mortgage,  or  lease  of  his  real 
property,  or  a  term,  estate,  or  other  interest  ia 
real  property.  Held,  that  neither  the  court  nor 
the  committee  of  an  insane  wife  had  authority 
to  execute  a  deed  depriving  her  of  her  inchoate 
right  oit  dowM.— DoBB  t.  Haether,  (Sop.)  18  N.  T. 
&728. 

INSOIiVENCY. 

Bee,  also,  Aasignment  for  Benefit  of  Creditors; 

Frouduient  Cmvaeyanou. 
Of  corporations,  see  Cerstoraliona,  81,  89i 

Proof. 

The  fact  that  a  defendant  has  suspended 
business  because  of  difl^culties  arising  out  of  the 
commencement  of  an  action  does  not  nacessai^y 
prove  bis  insolvency, —  American  Watar-Worlcs 
Co.  V.  Venner,  (Siu>r)  18  JK.  Y.  8.  870. 

ZsapeetiOB. 

Of  books  and  papers,  see  Dlacovery,  IS,  18. 
corporate  books,  see  OorporaOoHt,  20,  80. 
plans  ot    rapid-transit  railway,  see  Eni4nent 
Domain,  14. 


Ijistruotlons. 


See  Trial.  0-14. 

INSUBANCa. 

Bee,  also.  Marine  Insurance. 

Action  for  amount  of  policy,  set-ofE,  see  Set-Off 

and  Counter-claim,  1. 
on  policy,  see  Conflict  ofLnwg,  1. 

Caaoellatlon  of  policy — Besoiflsion   on 
gronod  of  mistake. 

1.  The  cancellation  of  a  policy  of  marine  Insur 
ance  in  consideration  of  the  return  of  unearned 
premiums  at  a  time  when  both  parties  were  igno- 
rant of  the  loss  of  the  vessel  is  a  mistake,  and  will 
be  rescinded  in  equity,  though  the  mlsti^w  was 
material  to  the  contract  of  one  party  onlv.  16  N. 
Y.  S.  842,  affirmed.— Duncan  v.  Ifew  York  Mut. 
Ins.  Co.,  (Super.  N.  Y.)  18  N.  Y.  8.  863. 

• Acoeptance  of  premiums. 

S.  ▲  oargo  of  coal  covered  by  an  open  poUoy  of 
marine  insurance  having  been  lost,  the  receipt  by 
the  company  of  premiums  on  other  cargoes  of  coal 
snbsequently,  under  the  same  policy,  in  the  ab- 
sence of  evidence  that  the  same  were  received  un- 
der mistake,  and  of  an  offer  to  return  the  pre- 
miums, sufficient^  showed  that  the  policy  had  not 
been  canceled.— Heilner  v.  China  Mut  Ins.  Co., 
(Super.  :«.  Y.)  16  N.  Y.  S.  177. 

Misrepresentations — By  agent. 

3.  An  agent  of  defendant  insurance  company, 
after  being  Informed  by  plaintiff,  who  applied  to 
him  for  insurance,  that  the  premises  were  mort- 
gaged, filled  up  an  application,  and  in  answer  to 


tb«  oneitiq^  ■'Stow  mnoh  is  the  real  estate  iDcnm- 
beredt "  wrote,  "Hone. "  The  application  was  sent 
to  defendant  unsigned.  Beld,  that  such  misstate- 
ment was  made,  not  by  plaintiff,  but  by  defend- 
ant's agent;  and  it  did  not  affect  the  validity  of 
the  policy  tmder  a  provision  therein  that  it  should 
be  vtdd  If'th*  propwty  wa«  aubjcct  to  a  mortgage, 
unless  that  fact  was  stated  in  the  an>UQatu>n,  and 
that  no  statement  made  "by  the  assured"  to  auf 
agent  of  defendant  "shall  be  deemed  to  be  made 
to  this  compaoy,  unless  reduced  to  writing,  and 
incorporated  in  the  application.  "—Howry  v.  Agri- 
cultural Ins.  Co.,  (Sup.)  VilX.  Y.  &  834, 

Conditions  of  polioy. 

4.  A  life  insurance  company  Is  chargeable  with 
knowledge  of  the  existence  of  a  former  policy  is- 
sued by  it  to  an  applicant;  therefore  wasre  d»- 
fendant  company  Issues  a  second  polity,  and  ao 
oepts  the  premiums  accruing  thereunder,  it  cannot 
avail  itself  of  a  statement  made  by  the  insured  in 
his  second  application,  without  fraaduleot  intent^ 
that  he  is  not  already  insured  in  defendant  com- 
pany.—Lanigan  V.  Frudeatial  Ins.  Cio.  of  America, 
(Bup.)  18  N.  T.  S.  237. 

5.  Where  premises  ore  insured  subject  to  a 
mortgage,  the  giving  of  a  second  mortgage  merely 
to  secure  the  amount  found  due  under  the  first 
mortgage  does  not  increase  the  incumbrance,  and 
therefore  does  not  affect  the  policy,  which  pro- 
vides that  it  shall  be  void  if  the  tDsond  premisee 
ore  mortoaged  without  the  consent  of  the  eom- 
pony.  — Mowry  r.  Agricultural  Ina.  Co.,  (Bup.)  18 

Proofk  of  loss. 

6.  Befusal  by  the  company  to  pay  an  open  pol- 
icy of  marine  insurance  on  the  ground  that  the  pol- 
icy had  been  canceled,  Ja  on  azcuae  tor  the  non- 
presentment  by  the  assured  of  full  proofs  of  loss. 
—Heilner  v.  China  If  at.  Ins.  0>.,  (Super.  N.  Y.)  18 
H.  Y.  8. 177. 

— —  Overrahiation  and  f^iae  swearing. 

7.  m  an  action  on  a  tire  msnranoe  poUqy  it  ap- 
peared that  plaintiff  had  served  on  defendant  veri- 
fied proofs  of  loss,  in  which  the  property  de- 
stroyed was  valued  at  tl,161.  At  the  trial  a  list 
was  presented  in  which  the  property  destroyed  was 
valued  at  $450.  The  jury  f  onud  the  loss  to  be  less 
than  tlOO.  Held,  that  the  disparity  between  the 
value  found  by  the  jury  and  the  amount  stated  in 
the  proofs  of  loss  and  in  the  list  presented  at  the 
trial  showed  an  overvaluation  in  the  proofs  of  loss 
within  a  provision  of  the  policy  that  any  overval- 
nation  or  false  swearing  in  any  affidavit  relating 
to  any  loss  should  forfeit  all  claims  under  the  pol- 
icy.—Furlong  T.  Agricultural  Ins.  Oo.,  (Sup.)  IS 
K.  Y.  8.  844. 

Proof  of  death. 

8.  The  obstinate  and  unjust  refusal  of  a  phy- 
sician to  furnish  a  certificate  of  the  cause  of  the 
death  of  the  Insured,  so  that  those  interested  are 
thereby  prevented  from  complying  with  a  condi- 
tion of  the  policy  requiring  all  claims  against 
the  company  to  be  assarted  within  one  year  af  t«ar 
death  of  the  assured,  cannot  deprive  them  of  the 
right  to  enforce  the  policy. — O'Neill  v.  Massonhn- 
setU  Ben.  Ass'n,  (Bup.)  18  N.  Y.  8.  SS. 

Payment  of  loss. 

9.  Where  life  insurance  for  the  benefit  of  the 
wife  of  the  insured  is  procured  with  his  saoney. 
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ratthesabaeqnentpremiams  are  paid  with  moiiejr 
>V>Ieu  by  him  from  a  firm  of  wbich  he  was  a  mem- 
>er,  the  wife  is  eutitled  to  the  amount  of  «uoh  in- 
.urance,  charged  with  a  lien  for  the  amount  of  tbe 
tremiums  paid  with  stolen  money. — Holmes  v.  Da- 
renport,  (Sap.)  Hi  N.  Y.  8.  56,  27  Abb.  N.  C.  Ml. 

10.  Life  Insurance  tor  the  benefit  of  the  wife 
>f  the  insured  was  procured,  and  all  the  premiums 
>aid  with  money  stolen  tar  the  insured  from  a  firm 
if  which  he  was  a  member.  The  amount  stolen 
ixceeded  the  amount  of  the  policies.  Held,  that 
.he  entire  prooeeds  of  such  polloieB  belonged  to 
.he  firm  as  against  the  -wife. — ^Holmes  v.  Daven- 
>ort.  (Sup.)  18  K.  T.  S.  66,  27  Abb.  N.  C.  Sll. 
IctioiiB  on  poUoieB — Pleading. 

11.  The  complaint,  in  an  action  on  a  policy,  al- 
eged  that  by  the  policy  any  toss  should  be  paid  in 
10  days  after  prooi  thereof i  but  contained  no  aver- 
nent  that  such  proof  was  fomisbed  within  the 're- 
quired time.  Held,  that  the  complaint  should 
lave  been  disraissad  on  Xhat  gKuind.— Heilner  v. 
:;hina  Mat  Ins.  Oo.,  (Super.  K.  Y.)  1«  K.  Y.  B.  177. 

12.  Where  a  policy  of  fire  insurance  provides 
iiat  service  of  proofs  of  loss  on  the  company  with- 
n  a  certain  time  shall  be  a  condition  precedent  to 
1  recovery  on  tbe  policy,  tbe  complaint  in  an  action 
ihercon  must  allege  that  such  proofs  were  served 
within  the  time  limited. — Furlong  v.  Agricultural 
tna.  Ca,  (Sup.)  18  K.  Y.  a  8U. 

Evidenoe. 

13.  Where  a  member  of  a  benefit  sooiety  died 
about  1.5  months  after  admiasion  to  membership, 
and  the  phrsicisn's  certificate,  presented  as  part 
of  the  proofs  of  death,  as  required  by  tbe  contract, 
stated  that  tite  cause  of  daaw  was  cancer,  and  the 
duration  of  the  disease  9  vears,  the  latter  state- 
ment is  not  even  pnma  fiicle  evidence  for  the 
purpose  of  showing  misrepresentations  in  obtain- 
ing the  insurance,  since  the  consolidation  act, 
(Laws  1882,  o.  410.)  S  604,  merely  requires  physi- 
cians to  certify  as  to  the  cause  of  death.— MuUor-*'. 
The  Orden  (3termania,  (Super.  N.  Y.)  18  N.  Y.  S. 
794. 

Mutual  benefit  inrorance. 

14.  Where  a  mutual  benefit  association,  from  Ito 
home  oIBce  in  another  state,  mailed  to  plaintiff,  a 
member,  n  notice  of  tbe  death  of  another  member, 
which  notice  required  plaintiff  to  pay  an  assess- 
ment therein  stated  within  SO  days  from  the  date 
of  the  notice,  under  penalty  of  forfeiture  of  his 
policy,  and  plaintiff,  through  no  fault  of  his,  did 
not  receive,  snoh  notice  until  after  the  expiration 
of  the  30  days,  it  was  no  such  notice  as,  in  the  ab- 
sence of  an  agreement  to  that  effect,  would  work  a 
forfeiture  of  plaintiff's  policy. — Mei-riman  v.  Key^ 
•tone  Mut.  Ben.  Ass'n,  (Sup.)  IB  N.  Y.  B.  805. 

15.  A  person  designated  as  beneficiary  of  a  pol- 
icy issued  by  a  benefit  society,  who  voluntarily 
and  gratuitously  pays  the  assessments  thereon, 
and  not  under  any  contract  with  the  insured,  ac- 
quires no  vested  interest  therein  as  against  a  per- 
son afterwards  named  tieneflciary  by  tbe  insured. 
—Nix  V.  Donovan.  (City  Ct  N.  Y.)  18  N.  Y.  8.486. 

Evidence. 

16.  The  evidence  of  a  son  of  the  insured  that 
she  bad  told  him  that  she  wantad  plaintiff,  her 
daughter,  to  have  the  insurance  money,  was  prop- 
erty received  as  tending  to  show  that  defendant, 
named  as  beneficiary,  bud  no  vested  interest  in  the 
certificate.— Kix  v.  Donovan,  IQWs  Ci.  M.  Y.)  18 
N.  y.  S.  436. 


Foreign  cnmpaaiiee— Jurisdiction  of  ao- 

tion  against. 

17.  A  Boston  insurance  company,  doing  busi- 
ness In  the  state  of  New  York  by  permission  of 
the  state,  on  condition  that  it  shul  subject  itself 
to  the  laws  of  the  state,  and  that  process  served 
on  It  in  the  state  shall  be  binding  upon  it,  cannot, 
in  an  action  on  its  policy  issued  in  Kew  York, 
brought  in  New  York  by  a  resident  of  New  Jersey, 
set  up  the  defense  that  the  contract  was  executed 
and  delivered  at  the  home  ofilce  in  Boston,  and 
that,  therefore,  the  New  York  courts  were  with- 
out jurisdiction  of  the  case. — O'Neill  v.  Ma8aaohu> 
•etts  Ben.  Ass'n,  XSop.)  18  N.  Y.  &  33. 

UNTEBSiST. 

See,  also,  Unxry. 

On  award  of  damages,  see  Eminent  Domaint 
43-44. 
note,  see  ConJUet  of  Law,  i. 

Bimmng  of  interest. 

In  an  action  to  fotedose  a  mortgag«  for  • 
balance  alleged  to  be  due,  the  answer  set  up  that 
the  mortgage  was  overpaid  by  mistake.  Held 
that,  tbe  mistake  being  mutoal,  and  no  fraud  be- 
Inc;  impnted  to  either  parlgr,  defendant  was  enti- 
tled 'to  reoovtr  inteseat  on  tho  overpayment  onl^ 
from  the  datO'Of  tlie  aMrviee  of  his  answer.— Leaoh 
r.  ViDlqg.  (8u».)  18  K.  Y.  a  832. 

When  allowed. 

After  an  attachment  had  been  levied  on  bank 
deposits,  the  depositor  informed  tbe  bankers  that 
he  had  asslgoed  the  same  to  plaintiff,  and  ttw 
latter  brought  an  action  to  recover  them.  Held, 
that  it  was  proper  to  require  the  plaintiff  in  at- 
tachment and  the  sheriff  who  levied  the  writ  to 
Interplead  as  parttoe  defendant  instead  of  the 
banker*.— Pratt  v.  Myers,  (Sop.)  18  N.  Y.  &  406. 

mroxioATiiro  uqctobs. 

Action  for  penalty  for  Illegal  sale,  competency  of 
jaror,  see  Jury,  1. 

Dealer's  bond. 

1.  Wheretheoommissionersof  ezdse,  who  arv 
by  statute  clothed  with  discretionary  power  in  Is- 
suing licenses  to  sell  intoxicating  liquors,  exact,  as 
a  condition  precedent  to  granting  a  license,  a  bond 
running  to  the  state,  and  the  applicant  executes 
the  bond,  it  is  a  good  common-law  bond,  if  there 
was  no  statutory  authority  for  requiring  it,  and 
may  be  enforced  if  its  conditions  are  broken. 
Vak  Brunt,  F.  J.,  dissenting.— People  r.  £ckmaa, 
(Sun.)  18  N.  Y.  &  654. 

2.  Laws  18.57,  c  628,  (relaUng  to  intoxicating 
liquors,)  S  4,  gave  the  board  of  excise  power  to  fix 
the  conditions  before  granting  licenses.  Section 
6  provided  that  licenses  should  not  be  granted  to 
sell  liquor  to  he  dmnk  on  the  premises,  unless  a 
person  proposed  to  keep  an  inn,  tavern,  or  hotel, 
and  section  7  provided  that  no  such  license  should 
be  granted  until  the  applicant  should  give  a  bond 
conditioned  that  he  would  not  suffer  uis  place  to 
be  disorderly.  These  provisions  are  still  in  force. 
Xawi  1886,  c  496,  amendatory  of  the  law  for  grant- 
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ing  "sa'oon"  Iloenaijr,  power  to  grant  wUdk  yna 

first  Riven  by  Acl  l»7u,  c  176,  provided  tbat,  "If 
fUl  other  requiremenU  hare  beien  compiled  with, " 
the  board  should  have  power  to  grant  licenses  to 
aell,  etc.  Held,  that  though  no  mention  of  a  bond, 
AS  a  condition  precedent  of  granting  a  license,  is 
mentioned  in  any  of  the  acts  since  tbat  of  1857, 
which  latter  act  does  not  refer  to  saloon  licenses, 
yet  since,  constmlng  all  the  provisions  of  the  ex- 
cise law  together,  it  seems  that  it  was  not  the  in- 
tention of  the  legislature  to  relieve  saloon  keepers 
from  giving  bond,  while  it  imposed  it  on  innkeep- 
ers, the  commissioners  of  excise  may  require  sa- 
loon keepers  to  give  bond.  Van  Brunt,  P.  J., 
dissenting.— People  v.  Bckman,  (Sup.)  18  N.  T.  & 

8.  Belling  liqnor  in  a  aaloon  to  a  minor,  con- 
trary to  law,  malces  the  place  "  disorderly, "  with- 
in the  meaning  of  a  bond  conditioned  that  the  ap- 
plicant will  not  suffer  his  place  to  be  disorderly, 
since  the  word  must  be  given  its  ordinary  mean- 
ing, and  not  the  meaning  as  defined  by  the  Penal 
Code,  and  since,  according  to  lexicographers,  to 
violate  the  law  is  to  be  disorderly.— People  r.  Eck- 
man,  (Sup.)  18  N.  T.  S.  654. 

X)ealer's  bond — Aotion  by  excise  oom^ 
mlBsionerB. 

4.  Under  Laws  1867,  o.  028,  {  84,  declaring  that, 
whenever  a  breach  of  the  condition  of  a  bond  given 
upon  the  granting  of  a  license  shall  happen,  it 
shall  be  the  duty  of  the  oommtssionera  of  excise, 
the  supervisor  of  the  town,  mayor  of  the  city,  or 
trustees  of  the  village  in  which  Uie  person  incur- 
ring the  penalty  shall  reside,  to  prosecute  the  same 
ana  recover  the  penalty  therefor,  the  oommissioa- 
ers  of  excise  can,  in  the  name  of  the  people,  main- 
tain an  action  for  the  breach  of  a  condition  of  a 
bond  given  them  by  a  saloon  keeper,  and  running 
to  the  state.— People  v.  Eckman,  (Sup.)  18  K.  X. 
B.  654. 

—  Double  peoalty. 

5.  In  an  action  on  a  bond  given  by  a  saloon 
keeper  on  the  issuance  to  him  of  a  license,  for 
breach  of  a  condition  therein  by  making  an  illegal 
sale,  defendant  cannot  object  that  the  statute,  inde- 
pendent of  the  bond,  prescribes  a  specific  penalty 
for  such  sale,  since  a  recovery  can  be  had  on  the 
bond,  notwithstanding  a  recoverv  of  the  penalty. 
—People  V.  Eckman,  (Sup.)  18  N.  Y.  a  654. 

Beview   of  decision  refusing  license- 
Submitting  Issues  to  jury. 

6.  In  proceedings  on  mandamui  to  review 
the  action  of  the  excise  commissioners  of  New 
Tork  city  in  refusing  to  grant  a  license,  it  is  not 
error  for  the  court  to  refuse  to  frame  an  issue  of 
fact  to  be  tried  by  a  jury,  since  Laws  1886,  cl  496, 
provides  that,  If  the  court  or  judge  shall  determine 
on  the  hearing  tbat  the  application  for  a  license 
has  been  rejected  without  good  and  valid  reasons, 
he  may  direct  the  excise  commissioners  to  grant 
a  license.— People  v.  Excise  Com'rs  of  New  Tork, 
(Sup.)  18  N.  Y..S.  681. 

Evidence  In  action  for  penalties. 

7.  Testimony  for  plaintiffs  in  an  action  for 
th«  penalty  for  Ulegal  sale  of  intoxicating  liquors 
by  an  officer  of  a  "Law  and  Order  League,"  that 
he  had  Informed  plaintiffs  that  evidence  of  a 
violation  of  the  excise  law  had  been  secured 
againat  one  of  defendants,  and  that  one  of  plain- 


tUh,  on  the  procnrement  of  the  a£Sdavits  of  Ht 
witnesses  who  had  secured  the  evidence,  lud 
declared  liimself  satisfied  that  an  offense  had 
been  committed,  and  directed  the  commeocemeEt 
of  the  action,  was  imprqperty  received. — Jacksos 
V.  Sandman,  (Sup.)  IS  N.  ¥.  S.  S&i;  Same  v 
Claudio,  Id.;  Same  v.  De  CMef,  Id.;  Same  t, 
McMillan,  Id. 

8.  Where  the  only  direct  evidence  apdnst  de- 
fendant, in  an  action  to  recover  penalties  for  D- 
legal  sales  of  intoxicating  liquor,  was  that  of 
witnesses  paid  to  procure  testimony-  against  him. 
the  court  cannot  say  that  the  improper  admisaon 
in  evidence  of  a  declaration  by  the  overseer  of 
the  poor  that  he  was  satisfied  defendant  was 
guill7  luid  no  influence  with  the  Jnry,  and  was 
harmlesa. — Jackscm  v.  Sandman,  (Sup.)  18  N.  T. 
S.  894;  Same  v.  Claudio,  Id.;  Same  v.  De 
Orief,  Id.;  Same  v.  McHiUan,  Id. 

JATL  Aim  JAILEB. 

Compensation   for    use    of  jail  by  an* 
other  oounty. 

Compensation  cannot  be  recovered  for  the 
support  of  prisoners  convicted  in  Queens  county, 
and  kept  in  the  Eings  county  jail  under  a  contract 
for  their  maintenance  made  by  the  two  oounties,  no 
power  existing  in  the  former  county  to  make  aoch 
a  coDtraot.- Board  of  Charities  and  Corrections 
Kings  County  v.  Board  Suy'ra  Qaeeaa  Coon'tj, 
(Sup.)  18  N.  It.  &  888. 

Joinder  of  Causes. 


See  AeUon,  1. 


JUDGKEL 


See,  also,  Cottrte. 

Authority. 

1.  Laws  1849,  c.  ISO,  %  10,  as  amended  In  1873, 
o.  284,  providing  that  "the  recorder  of  the  city  of 
Albanj^  shall  have  power  to  perform  all  acts  that 
may  by  law  •  •  •  be  done  and  performed  by  a 
justice  of  the  supreme  court  at  cliaml>era.  Includ- 
ing proceedings  supplemental  to  execution, "  con- 
fers no  power  on  the  recorder  to  grant  an  order  in 
supplementary  proceedings  to  be  executed  in  any 

gart  of  the  state  outside  of  the  city  of  Albany.— 
arroU  v.  Langan,  (Hup.)  18  M.  Y.  B.  390. 

Compensation — Age  limitation. 

2.  (Jonst.  art.  6,  {  IS,  provides  that  the  "oom- 
pensation  "  of  justices  and  judges  who  have  served 
10  years,  and  whose  terms  are  abridged  by  their 
having  reached  the  age  of  70  years,  shall  be  con- 
tinued through  the  terms  for  which  they  have  been 
elected,  i.  e.,  14  years.  Held,  that  such  "com- 
pensation" included  the  yearly  sum  allowed  by 
the  board  of  supervisors  of  Eiogs  county,  in  pur- 
suance of  authority  conferred  by  Laws  18C6,  c.  821, 
to  justices  of  the  supreme  court  residing  in  that 
oounty,  for  superintending  the  drawing  of  jurors, 
etc.,  and  that  a  justice  whose  term  of  oiBce  had 
expired  by  reason  of  the  limitation  as  to  age  was 
entitled  to  recover  such  allowance,  though  such 
services  were  do  longer  rendered  by  him. --Gilbert 
V.  Board  Bup'rs  EUngs  County,  (Sop.)  18  N.  Y.  & 
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JUDOMBNT. 

Appealable  judfrmenta,  see  Appeal,  S. 
Effect  of  TBcation,  reinatatement  of  aetion,  see 
Mechanlct'  Liens,  IB,  17. 

Validity — Absence  of  affidavit  of  serv- 
ioe. 

1.  In  an  action  against  a  firm  composed  ot  J. 
and  H.  the  summons  was  dated  October  SM),  1889. 
The  judgment  roll  contalaed  a  notice  of  appearance 
for  both  defendants,  dated  October  18,  1689,  bear- 
ing an  indorsement,  "Koueived  November  18tb, 
1839',"  also  a  recital  that  the  summons  and  com- 
plaint were  personally  served  on  M.,  Octo'oer  80, 
lbtt9,  but  there  was  no  afUdavit  of  service  on  any 
of  the  defendauta.  Held,  notwithstanding  the 
want  of  such  affidavit,  that  the  recital  of  service 
on  M.  was  prima  fade  evidence  of  that  fact,  so 
that  the  judgment  could  not  be  adj  udged  void  on 
its  face.— Steinam  t.  Straus*,  (Sup.)  18  M.  Y.  S.  48. 

By  confession. 

2.  Before  maturity  of  a  note  held  by  •  bank 
which  had  discounted  it  for  the  maker,  there  is 
notbinK  due  from  the  maker  to  an  indoraer,  and  a 
confession  of  judgment  on  the  note  by  the  maker 
In  favor  of  the  indorser  will  be  set  aside  at  the  in- 
stance of  a  subsequent  judgment  creditor  of  the 
maker.— Forrester  v.  Strauss,  (Sup.)  18  N.  T.  S. 
41,  21  Civil  Proo.  K.  1C6. 

3.  A  statement  for  judgment  by  confession,  in 
which  no  uncertainty  exists  as  to  the  amount  due 
for  moneys  loaned  l>etween  specified  dates,  and 
Btating  how  much  is  due  for  principal  and  how 
much  for  interest,  sufficiently  complies  with  C!ode 
Civil  Proo.  S  1374,  subd.  2,  providing  that  such  a 
statomcnt  must  state  concisely  the  facts  out  of 
-which  the  debt  arose.  Wood  v,  Mitchell,  22  "S.  E. 
1125,  117  N.  Y.  439,  distinguished.— Tiiles  T.  Al- 
bright, (Sup.)  18  N.  Y.  a  493. 

By  default. 

4.  Where  defendant's  attorney  withdraws  the 
answer,  without  the  knowledge  of  defendant,  be- 
cause his  retainer  has  not  been  paid,  and  judgment 
by  default  is  thereupon  entered,  and  plaintiff  has 
not  in  the  mean  time  lost  any  witness,  defendant 
will  be  permitted  to  come  in  and  defend  the  ac- 
tion; the  judgment  being  allowed  to  stand  as  se- 
curity. Denton  t.  Koyes,  6  Johns.  296,  followed. 
— Herbert  T.  Lawrence,  (Com,  PI.  N.  Y.)  18  N.  Y. 
S.  95. 

5.  The  discretion  of  the  court  in  vacating  a 
lodgment  on  plaintiff's  default,  in  an  action  to 
foreclose  a  mechanic's  lien,  and  requiring  the  re- 
turn of  a  deposit  to  discharge  the  lien,  with- 
drawn by  defendant,  to  the  county  clerk,  will  not 
be  reviewed,  unless  for  an  abuse  of  its  exercise  or 
manifest  injustice. — Cunningham  ▼.  Hatch,  (Com. 
ri.  N.  Y.)  18  N.  Y.  S.  458. 

Setting  aside. 

6.  Code  Civil  Proo.  {  797,  provides  that  •  no- 
tice of  trial  may  be  served  by  depositing  it,  prop- 
erly inclosed  in  a  post-paid  wrapper,  in  the  post- 
office  of  the  party  or  attorney  serving  it,  directed 
to  the  person  to  be  served  "at  the  address,  within 
the  state,  designated  by  him  for  that  purpose  upon 
the  preceding  papers  in  the  action."  Held,  thai 
it  was  the  absolute  right  of  plaintiff  to  have  a  de- 
fault, which  bad  been  taken  against  her,  opened 
on  showing  that  she  had  not  received  notice  of 
trial,  and  that  a  notice  claimed  to  have  been  sent 


by  defendant's  attorney  was  directed  to  "No.  — , 
Pearl  street,  Buffalo,  N.  Y., "  whereas  the  add  res* 
on  the  complaint  and  summons  was  "199  Pearl 
street.  Buffalo,  N.  T."— Selfert  v.  Caverly,  (Sup.) 
18  N.  Y.  S.  827. 

Bes  judicata. 

7.  At  a  corporate  election  proxies  were  re- 
jected because  of  their  alleged  insnfficien<7.  An 
application  for  an  order  to  set  aside  sach  election, 
based  on  the  rejection  of  such  proxies,  was  de- 
nied on  account  of  the  insufficiency  of  the  proof 
to  show  that  the  proxies  were  valid.  Edd  not  a 
bar  to  a  sabaeanent  application,  especially  as  one 
of  the  present  applicants  was  not  a  party  to  the 
former  proceeding. — ^In  re  Townshend,  (Sop.)  18 
N.  Y.  8.  905;  Li  t«  United  States  Oremadon 
Oo.,  Id. 

8.  A  judgment  against  a  surety,  on  the  recog- 
nizance of  a  person  convicted  of  neglecting  the 
support  of  bis  family,  Is  a  bar  to  a  second  action 
on  the  same  recognizance,  in  the  absence  of  evi- 
dence that  it  was  rendered  for  a  specific  reason, 

g reserving  the  right  to  bring  another  action.— 
ity  of  New  York  v.  Constantino,  (Snper.  N.  Y.) 
18  N.  Y.  S.  788. 

Questions  raised. 

9.  A  contract  to  pay  plaintiff  910  a  week  until 
returns  are  bad  from  his  inventions,  no  services 
being  rendered  by  plaintiff  to  defendants,  is  not  a 
contract  for  hiring ;  so  that  a  judgment  for  plain- 
tiff, in  an  action  to  recover  the  first  installment 
of  SIO  under  such  contract,  cannot  operate  as  a 
bar  to  actions  for  farther  defaults  on  the  part  ol 
defendants— Smith  v.  Moonelis,  (Com.  PI.  N.  T.) 
18  N.  Y.  S.  135. 

10.  Where  plaintiff  has  two  independent  ao- 
oounts,  each  against  defendant,  and  defendant 
makes  a  payment,  which  plaintiff  credits  on  one 
account  and  sues  on  the  other,  and  defendant 
proves  that  the  credit  siiould  have  been  on  the 
account  in  suit,  and  obtains  a  judgment  accord- 
ingly, such  judgment  will  not  operate  as  a  bar  to 
a  recovery  by  plaintiff  on  the  other  account. — Scott 
V.  Haines,  (City  Ct.  N.  Y.)  18  N.  Y.  8.  163. 

11.  Plaintiff's  premises  were  affected  by  two 
elevated  railroads,  one  on  either  side,  erected  by 
different  corporations,  but  operated  by  a  lessee  of 
both  roads.  Scld,  that  a  judgment  against  one 
corporation  for  easements  taken  on  one  side  was 
no  bar  to  an  action  against  the  other  side,  though 
the  lessee  of  both  corporations  was  a  defendant  in 
both  actions;  plaintiff's  ulterior  remedy  being 
against  the  lessors  separately,  if  it  failed  in  ob- 
taining satisfaction  from  the  lessee. — American 
Bank-Note  Co.  v.  Metropolitan  El.  Ky.  Co.,  (Sup.) 
18  N.  Y.  a.  582. 

13.  Judgment  in  an  action  to  cancel  an  assess- 
ment is  not  conclusive  in  a  subsequent  action  be- 
tween the  same  parties  to  vacate  a  second  assess- 
ment for  the  same  work,  where  it  does  not  appear 
on  what  ground  the  first  assessment  was  canceled. 
—Cooper  V.  City  of  Brooklyn,  (City  Ct.  Brook.)  18 
N.  Y.  S.  488. 

IS.  The  record  of  an  action  on  a  contract  showed 
that,  by  the  contract,  defendant  was  to  pay  to 
plaintill  the  net  profits  of  a  certain  business,  and 
thattwo  defenses  were  interposed:  (1)  Tbatthei-e 
was  nothing  due  under  the  contract;  and  (2)  that 
the  contract  was  invalid.  It  also  showed  that  the 
referee  found  that  there  were  no  profits,  and  that, 
therefore,  nothing  wa*  due,  and  that  ludgment. 
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was  entered,  dUmlstlng  tba  oomplklnt,  whioh 
judgment  was  afflrmed  by  tbe  supreme  court  and 
court  of  appeals.  Held,  that  the  record  showed  ixo 
determination  of  tbe  question  of  the  validity  of 
the  contract.— Kobinaon  v.  New  York,  L.  E.  &  W. 
K.  Co.,  (bup.)  18  N.  Y.S.  T&i;  8jme  v.  Jewett.  Id. 
733. 

14.  In  an  action  on  a  contract,  the  opinions 
of  the  judges  of  the  stipreme  court  and  court 
of  appeals,  delivered  at  the  time  of  tbe  afllrmance  of 
the  judfnnent  In  a  former  action  on  the  same  con- 
tract, were  inadmissible  to  show  that  such  affinn- 
ance  was  an  adjudication  of  the  question  of  the 
validity  of  the  contract.— Robinson  v.  New  York, 
L.  E.  &  W.  R.  Co.,  (Sup.)  18  N.  Y.  B.  TSSi;  Same  v. 
Je'velt,  Id.  782. 

15.  In  an  action  for  a  breach  of  a  contract  of  hir- 
ing, where  defendant  sets  up  a  judgment  whioh  he 
recovei^  against  plaintiff  by  defaiilt  In  a  proceed- 
ing for  the  possession  of  real  property,  in  which 
proceeding  plaintiff  filed  a  verified  answer,  alleg- 
ing a  wrongful  discharge  and  breach  of  contract 
by  defendant,  and  that  ne  agreed  to  take  the  rent 
for  the  premises  out  of  plaintiff's  wages,  the  judg- 
ment is  not  conclusive  of  tbe  question  of  breach. — 
Dickinson  v.  Price,  (Sup.)  18  N.  Y.  S.  801. 

16.  A  decree  of  the  surrogate  adjudging  Sizable 
costs  to  an  executor  in  contested  probate  proceed- 
ings is  not  an  adjudication  precluding  him  from 
recovering  fees  of  counseL  — Douglas  v.  Yost, 
(Sup.)  IB  N.  Y.  S.  «30. 

17.  A  judgment  of  the  court  of  sessions,  sus- 
taining a  demurrer  to  an  indictment  for  not  keep- 
ing an  inn  closed  on  Sunday,  is  no  bar  to  a  pro- 
ceeding before  the  board  of  excise  commissioners 
to  revolte  defendant's  license  for  failing  to  close 
his  barroom  on  Sunday. — People  v.  Board  Ezcisa 
Com'ra,  City  of  Yonkers,  (Sup.)  18  N.  Y.  S.  881. 

Res  judicata — Persons  affected. 

18.  In  an  action  on  a  guardian's  bond  for  induc- 
ing his  ward,  on  attaining  mujority,  to  accept  a 
worthless  note  and  mortgage  in  settlement  of  his 
accounts,  a  judgment  against  the  guardian,  setting 
a»idu  his  discharge  and  the  decree  thereon,  and  di- 
recting the  payment  of  the  moneys  by  the  guard- 
ian, is  evidence  against  tbe  sureties,  and  prima 
fdclc  binding  on  them.  Matham,  J.,  dissenting. — 
Douglass  v.  ^'erris,  (Sup.)  18  N.  Y.  S.  685. 

Collateral  attack. 

19.  An  action  by  a  Judgment  creditor  to  set 
aside  executions  Issued  on  judgments  confessed  by 
the  debtor  before  the  recovery  of  plaintiff's  judg- 
ment is  not  a  collateral  attack  on  the  judgments  on 
which  such  executions  were  issued.- Forrester  v. 
Btrauss,  (Sup.)  18  N.  Y.  B.  41, 21  Civil  Proc.  R.  166. 

20.  A  creditor  who  flies  his  claim  with  an  as- 
signee for  the  benefit  of  creditors,  and  afterwards 
becomes  a  party  to  an  action  to  close  the  trust, 
wherein  a  judgment  Is  rendered  discharging  tbe 
assignee,  cannot  subsequently  maintain  an  action 
to  sot  aside  the  assignment  for  fraud  on  the  part 
of  the  assignors,  discovered  after  the  discharge, 
without  alleging  fraud  in  obtaining  the  judgment' 
closing  the  trust. — Turney  v.  Van  Qelder,  uJup.) 
18  N.  Y.  8.  547. 

Modifioation. 

21.  Where  a  contest  of  a  will  Is  abandoned,  and 
a  compromise  Is  effected,  whereby  two  Infant 
heirs  are  to  receive,  each,  two  tenths  of  dece- 
dent's estate,  and  their  guaiidian  ad  litem,  belief' 
ing  the  eatate  to  b*  worth  |>T5;000,  agrees,  as  part 


of  the  oompromlM,  Vtat  ttta  Infants*  attorney 
shall  receive  (26,000  for  their  servioee,  and,  ic  > 
subsequent  action  by  the  infants  to  carry  tiie  ceo- 
promise  Into  effect,  UM' court  ratifies  the  oompn- 
mise,  and  directs  the  ezecator  to  pay  tbe  sttjr. 
neys  said  sum,  but  It  subseonently  appears  '.»< 
the  shares  of  tbe  Infants-  will  not  be  mors  ttu 
$15,000,  and  perhaps  not  more  than  #4,000,  eqcl? 
will  modify  tbe  deoree,  and  enjoin  the  execu-or 
from  paying  tbe  full  amount  of  sucli  fees. — LaM 
T.  Moss,  (Sup.)  18  N.  Y.  &  6(». 

22.  Tbe  relief  will  be  granted  in  an  independesS 
action  in  the  same  court  in  which  the  decree  ira 
rendered.— Lane  v.  Moas,  (Sup.)  18  N.  V.  S.  06. 

Opening  and  vacating. 

23.  An  afBdavit  that  defendant  had  partly  paid 
a  note  in  action  by  giving  another  note  for  a  port 
thereof,  does  not  show  a  sufficient  defense  to  esu- 
tle  him  to  have  a  judgment  on  tbe  note  opened.  I 
and  himself  let  in  to  defend. — Tallman  v.  SpragLa, 
(Super.  N.  Y.)  18  N.  Y.  S.  207. 

24.  Plaintiff  brought  an  action  to  vacate  a  jnd;^ 
ment  on  a  note  given  by  him  on  dissolution  of  a 
partnership,  alleging  tbat  defendant  had  violated 
certain  provisions  of  tbe  articles  of  dissolutioc. 
and  disaoled  himse:*  from  jierformina:  tbe  agree- 
ment on  his  part,  but  there  was  no  allegation  of 
performance  on  the  part  of  plaintiff,  and  it  ap- 
peared from  the  face  of  the  papers  in  the  case  tbit 
plaintiff  was  the  first  to  commit  a  breach  of  the  | 
agreement  by  non-payment  of  the  note.  Hdd, 
that  the  complaint  stated  no  cause  of  action. — ^Tif- 
fany T.  Norria,  (Sup.)  18  N.  Y.  S.  428L 

25.  Where  proof  of  service  of  the  sammons, 
complaint,  and  notice  in  an  action  for  divorce  is 
full  and  satisfactory,  and  the  affidavits  read  in  op- 
position to  a  motion  to  set  aside  the  jadgment 
Clearly  prove  auch  servloe,  and  the  falsity  of  the 
affidavits  of  the  moving  party,  the  motion  should 
bo  denied.— Provost  v;  Provoati  (Sup.)  18  N.  Y.  S. 
8iM. 

Actions  on  judgments. 

26.  In  an  action  on  a  foreign  judgment,  defend- 
ant alleged  that  the  judgment  was  recovered 
against  him  and  others  on  an  unauthorized  appear- 
ance by  counseL  There  was  no  evidence  as  to  t  lis 
Invalidity  of  the  appearance  except  that  of  de- 
fendant and  of  his  co-defendants  in  the  original 
action,  who  had  been  his  partners.  Held,  lliat 
the  fact  tbat  the  co-defendants  did  not  authorize 
the  appearance  was  no  corroboration  of  defend- 
ant's allegation,  since,  tho  partnership  being  dis- 
solved, they  had  no  power  to  retain  oonnael  for 
him,  and  that,  defendant's  contention  being  left 
thus  unsupported,  except  by  his  own  testimonr,  s 
question  was  raised  for  the  jury,  whose  verdict 
determining  the  weight  of  the  evidence  should 
not  be  disturbed. — ^hn  T.  Leaser,  (Com.  PL  fi. 
Y.)18N.  Y.  &S8. 

Judicial  Sales. 

See  Executors  and  A.dminigtrator$t  11,  U. 

JuzlBdlction. 

Bee  Courts. 

Appellate  jurisdiction,  see  A.p'pedL  1-9. 

How  conferred,  eatoroemeat  of  olalms  agaliist  lB> 

fant's  estate,  see  Infanev%  ^ 
Meqpiiiy, see S^Uy,  U S. 
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Of  action  against  foreign  insamnoe  oompaDj,  see 

Iiutnrancc,  17. 
speoial  term,  motion  for  resrgument,  see  Proo- 

Hee  in  CivU  Casen,  4. 
To  coDstme  wills,  see  WUls,  28. 
Waiver  of  objection  to,  see  Equity,  14. 

JURY. 

Instructions,  InTading  provlaoe  of,  see  Trial,  U. 
Motion   for   jury  trial,   see  Prtustioe  in   dvU 

Ciises,  5. 
Right  to  jury  trial,  see  ConatUtaional  Law,  4,  6; 

Eminent  Domain,  15. 

Competency  of  jnrors. 

1.  Persona  in  a  community  who  contribute 
to  a  fund  for  the  prevention  of  illegal  sales  of 
intoxicating  liquors  are  incompetent  as  jurors 
in  an  action  to  recover  penalties  for  such  illegal 
salos.— Jackson  v.  Sandman,  (Sup.)  18  N.  Y.  S. 
8!)4;  Same  v.  Claudio,  Id.;  Same  T.  De  Grief, 
Id.;  Same  v.  McMillan,  Id. 

Bight  to  jury  triaL 

2.  Code  Civil  Proo.  {  970,  provides  that  "where 
s  party  is  eDtitled,  by  the  constitution,  or  by  ex- 
press provision  of  law,  to  a  trial  by  jury  of  one  or 
more  issues  of  fact, "  the  court  must,  on  motion, 
cause  "those  issues  to  be  distinctly  and  plainly 
stated  for  trial  accordingly. "  Laws  1891,  c.  208, 
amending  this  section,  extends  this  right  so  as  to 
embrace  all  actions  "where  one  or  more  questions 
arise  on  the  pleadings  as  to  the  value  of  property, 
or  as  to  the  damages  which  a  party  may  be  enti- 
tled to  recover. "  Held,  that  this  amendment  ap- 
plies to  actions  pending  when  it  took  effect  as  well 
as  to  actions  subsequently  brought.— UnderbiU  T. 
Manhattan  Ry.  Co.,  (Sup.)  18  N.  Y.  8.  48. 

8.  Where,  lo  an  action  for  equitable  relief  only 
against  several  defendants,  the  court  found  that 
no  grounds  therefor  existed  against  any  of  de- 
fendants, but  that  plaintiff  was  entitled  to  dam- 
as;es  at  law  against  one  of  defendants  for  breach 
of  contract,  the  court  properly  refused  to  submit 
the  case  to  the  jury.— Hawes  v.  Dobbs,  (Com.  Fl. 
N.  Y.)  18  N.  Y.  S.  128. 

4,  In  an  action  to  enjoin  the  operation  of  an  el- 
evated railway,  as  the  question  of  fee  damage  does 
not  arise  on  the  pleadings,  but  arises,  when  it  is 
found  that  plaintiff  is  entitled  to  the  relief  sought, 
only  as  an  alternative,  by  payment  of  which  defend- 
ant may  avoid  the  injunction,  a  motion  to  have 
such  question  stated  tor  trial,  under  Laws  1891,  a. 
'Mi,  will  be  denied.— Underhill  v.  Manhattan  Ry. 
Co.,  (Bup.)  18  M.  •£.  S.  43. 

5.  The  complaint  in  an  action  against  an  ele- 
vated railroad  to  recover  damages  for  injuries  to 
property,  having  been  so  drawn  that  the  action 
m^ht  be  regarded  as  one  at  law  for  a  nuisance, 
or  in  equity  to  restrain  the  continuance  of  a  tres- 
pass, and  defendant's  motion  that  it  be  sent  to  the 
circuit  for  trial  having  been  overruled,  without  a 
motion  on  its  part  to  require  plaintiff  to  elect 
whether  to  try  the  case  as  an  action  for  nuisance 
«r  for  a  trespass,  defendant  could  not  object  on 
appeal  that  it  was  denied  a  jury  trial.— Barrett  T. 
Manhattan  Ry.  Co.,  (Bup.)  18  N.  Y.  B.  71. 

Waiver. 

0.  Code  Civil  Proa  {  070,  provides  that, "  where 
a  party  ia  entitled,  by  the  constitution,  or  by  ex- 


press provision  of  law,  to  a  trial  by  jury  of  one  or 
more  Lssuea  of  fact, "  the  court  must,  on  motion, 
cause  "those  issues  to  be  distinctly  and  plainly 
stated  for  trial  accordingly. "  Laws  18U1,  c.  208, 
amending  this  section,  extends  this  right  so  as  to 
embraoe  aU  actions  "where  one  or  more  questions 
arise  on  the  pleadings  as  to  the  value  of  property, 
or  as  to  the  damages  which  a  party  may  be  enti- 
tled to  recover. "  Held,  that  the  right  to  a  jury 
trial  under  this  amendment  is  not  waived  by  the 
mere  service  of  a  notice  of  trial  for  the  special  term. 
— UnderhiU  v.  Manhattan  Ry.  Co.,  (Bup.)  18  N.  T. 
B.43. 

JusticeB  of  the  Peace. 

Appeals  from,  see  Appeal,  S,  8. 

lAchea. 

See  EquMih  U* 

In  reviving  action  after  death  of  party,  see.ilbate> 

ment  and  Bevinal,  8. 
Reinstatement  of  discharged  Union  soldier  as  ofll- 

oer,  see  Mandamtu,  2. 

IiANDIiOBD  AND  TENANT. 

Claim  for  rent,  see  Ataionment  for  Benefit  of 

CredUor$,  8. 
DepriTing  tenant  of  occupancy,  excessive  damages, 

see  Dartuigei,  6. 
Lease  to  cestui  Que  trust,  charging  rent  against 

his  share  of  trust  estate/ see  'rniM*,  8. 
Right  to   display  sign  "To  Rent,"  see  It^un^ 

tfon,  4. 
Surrender  of  lease,  acceptance,  see  Fraudt,  Stofr 

ute  of,  a. 
Waste  by  tenant,  treble  damages,  see  Watte,  L 

Estoppel  to  deny  landlord's  title. 

1.  In  an  action  for  the  possession  of  land,  plain- 
tiff  relied  on  a  contract  in  which  defendant  agreed 
to  till  the  land  described  for  one  vear,  and  where- 
in it  was  agreed  that  defendant  ''Is  to  occupy  the 
upper  house,  and  is  to  have  the  use  of  the  garden, 
and  also  his  fire-wood, "  eta  In  his  answer  defend- 
ant denied  that  plaintiff  owned  all  the  land  de- 
scribed, and  alleged  that  the  house  where  he  lived, 
together  with  about  two  acres  of  land  used  as  a 
garden,  belonged  to  him.  Defendant  relied  on  an 
oral  transfer  of  the  land  to  him  by  his  father  sev- 
eral years  prior  to  the  execution  of  the  deed  un- 
der which  plaintiff  claimed  title.  Held,  that  the 
contract  between  plaintiff  and  defeodant  did  not 
establish  the  relation  of  landlord  and  tenant  in  the 
house  and  garden,  so  as  to  estop  defendant,  under 
Code  Civil  Froc.  %  878,  to  deny  plaintifPs  title.— 
Hoffman  v.  Hoffman.  (Sup.)  18  N.  Y.  B.  887. 

Dangerous  premises — Liability  of  lessor 
to  third  persons, 
a.  Plaintiff  was  injured  by  a  fall  into  an  nn- 
protected  depression  in  a  sidewalk,  four  feet  deep, 
used  as  a  cellar  entrance.  The  depression  was 
there  when  defendant  bought  the  premises.  Held, 
that  the  depression  was  a  nuisance,  and  defend- 
ant's demise  of  the  premises,  in  that  state,  a  con- 
tinuation of  the  nuisance,  rendering  her  liable  for 
plaintifTs  injuries,  sustained  during  the  demise.— 
MoGrath  r.  Walker.  (Sup.)  18  N.  T.  a  SIS. 
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Leases. 

3.  A  lessee  who  hu  ooTenanted  to  snrrenaer 
the  premises  at  the  ezpiration  of  the  term,  in  good 
cODOiiiOQ,  Is  not  liable  for  partial  destruction  of 
the  same  by  municipal  authorities,  where  he 
promptly  invoked  the  aid  of  the  courts  In  endeav- 
orioK  to  prevent  such  injury. — Beekman  t.  V«n 
Dolsen,  (Sup.)  18  N.  Y.  8.  876. 

4.  The  fact  that  a  lease  was  made  to  a  non-resi. 
dent  to  enable  the  lessor  to  proceed  in  the  federal 
court  to  restrain  threatened  injury  to  the  leased 

B remises  by  the  municipal  authorities,  will  not  re- 
eve the  lessee  from  bis  covenant  to  pay  rent, 
where  he  clearly  Intended  to  make  himself  liable. 
—Beekman  y.  Van  Dolsea,  (Sup.)  18  M.  Y.  8.  87S. 
-^—  Surrender. 

B.  An  agreement  for  surrender  of  lease  If  ao- 
oepted,  though  not  in  writlug,  will  terminate  » 
lease  having  more  than  a  year  to  run. — £elly  t. 
Noxon,  (SuD.^  18  N.  Y.  S.  809. 

Holding  over. 

6.  Tenant,  after  signing  a  lease,  objected  to  It 
on  the  ground  that  it  failed  to  provide  for  a  term 
of  12}^ months,  as  agreed  between  him  and  lessor's 
agent.  The  agent  called  his  attention  to  an  in- 
dorsement on  the  lease  as  follows:  "Term,  twelve 
and  }^  months.  Begins  September  15,  I8>9.  Ter- 
minates Sept.  1st,  l!i90.  Annual  rent,  $000,  "—and 
remarked,  "This  is  simply  an  agreement  which 
forces  you  to  keep  this  flat  for  no'^  less  than  one 
year;"  to  which  the  tenant  replied  that  he  would 
Keep  the  possession  for  a  term  of  12)^  months; 
and  the  agent  replied,  "All  rii;ht."  The  lease, 
in  fact,  provided  for  a  term  of  11>^  months.  Held 
InsutBcient  to  exempt  the  tenant  from  liability 
for  another  term  by  reason  of  holding  over.  18  N. 
Y.  8.  698,  affirmed.— Wood  v.  Gordon,  (Com.  PL 
N.  Y.)  18  N.  Y.  8.  109. 

7.  By  holding  over,  a  tenant  becomes  liable 
for  the  rent  of  the  premises  for  a  further  term  of 
the  same  length  as  the  original  lease.  IS  N.  V.  B. 
59B,  affirmed.— Wood  v.  Gordon,  (Com.  PI.  N.  Y.) 
18  N.  Y.  B.  109. 

Bent. 

8.  A  tenant,  whose  lease  expired  Septembet 
15,  18S9,  with  privilege  of  renewal  for  one  year, 
desiring  to  surrender  his  lease  for  the  summer 
months,  the  landlord's  agent  wrote  him  that  a 
certain  person  would  take  the  premises  for  the 
Bommer  months,  and  several  years  longer.  If  he 
would  surrender  his  privilege  of  renewal,  and  re- 
quested him  to  telegraph  in  reply.  The  tenant 
telegraphed  an  affirmative  reply.  The  agent,  in- 
stead of  including  the  summer  months  in  the  new 
lease,  let  the  premises  from  September  15,  1SS9. 
Held,  that  the  tenant  was  released  from  his  ob- 
ligation to  pay  rent  for  the  summer  months. — 
Number  121  Madison  Are.  t.  Osgood,  (Com.  PL  N. 
Y.)  18  N.  Y.  S.  126. 

9.  In  an  action  to  recover  rent,  wherein  one  of 
the  defenses  was  that  of  breach  of  warranty  of  the 
condition  of  the  premises,  where  it  is  alleged  that 
plaintiff  made  certain  false  representations,  known 
to  him  to  be  false,  with  intent  to  induce  defend- 
ants to  take  the  lease,  a  defense  founded  on  deceit 
is  set  forth. — Hurliman  v.  tieckendorf,  (City  Ct. 
Brook.)  18  N.  Y,  8.  756. 

10.  In  an  action  to  recover  rent,  wherein  one  of 
the  defenses  was  that  of  breach  of  warranty  of  the 
condition  of  tbe  premises,  a  demurrer  on  the 
ground  that  the  warranty  was  oral,  which  faot  did 


not  appear  by  the  answer,  was  bad.— Hnrltmao  %, 
Beckendorf,  (City  Ct  Brook.)  18  N.  Y.  8.  75«l 

11.  A  tenant,  unless  he  quits  and  ■urrenden 
possession  of  the  premises  after  they  have  beeema 
nntenantable  by  reason  of  a  fire,  cannot,  in  an  ■^ 
tion  for  rent  due  after  the  fire,  take  advantage  d 
Laws  1860,  o.  846,  S  1,  providing  that  the  leasees  tf 
a  building  which  shall  be  so  injured  by  the  eis 
ments  as  to  be  untenantable  and  unfit  for  oocnpas- 
cy  shall  not  be  liable  to  pay  rent  after  saoh  injoty, 
and  may  "thereupon"  quit  and  surrender  posses- 
sion.—Uanzlger  v.  Falkenberit,  (Sup.)  18  0.  T.  & 
927. 

13-  In  SQch  case,  in  the  absence  of  any  agree- 
ment to  the  contrary,  the  tenant  will  be  Uabte  fa 
the  full  amount  of  the  rent  reserved,  notwithstand- 
ing the  injury  to  the  premises,  and  vrithont  re- 
gf^  to  whether  they  are  in  a  tenantable  oonditioa 
or  not.— Danzlger  v.  Falkenberg,  (Sop.)  18  K.  Y. 
a  927 

18.  When  a  tenant  at  any  time  surrenders  the 
premises,  and  the  surrender  is  acted  upon  by  tlu 
parties,  he  is  not  liable  for  rent  thereafter. — Dan- 
zlger V.  Falkenbeiv,  (8up.)  18  N.  Y.  S.  987 

Beoovery  at  possession. 

14.  An  allegation  In  a  petition  In  summary  pro- 
ceedings for  the  recovery  of  leased  premises,  that 
certain  persons  hold  over  "as  assignees  or  under- 
tenants, "  Is  not  an  admission  by  the  landlord  of 
the  fact  of  an  assignment  of  the  lease. — Drum- 
mond  V.  Fisher,  (Com.  PL  S.  Y.)  18  N.  Y.  &  ua, 

Leases. 

Bee  Landlord  and  Tenant,  8-fi. 
I^egracy. 

Bee  WlUt. 

Levy. 

Of  taxes,  see  Taxation,  10, 11. 


LIBEL  AND  SLANDEB. 

Bill  of  particulars,  when  denied,  see  Pleading,  U. 

Privileged  oommnnioations. 

1.  Defendant,  the  owner  of  a  newspaper  In 
which  had  been  published  an  article  about  plain- 
tiff, purporting  to  be  the  answer  of  one  R.  in  a 
controversy  carried  on  between  him  and  plaintiff 
in  the  columns  of  the  paper,  six  weeks  after  such 
publication,  and  after  the  controversy  had  seem- 
ingly ceased,  published  an  article  stating,  as  com- 
inir  from  R.,  that  R.  did  not  deny  having  described 
plaintiff  as  a  bigger  rascal  than  another  person 
named;  that  be  did  so  describe  him,  and  stood  by 
It,  etc.  Held,  that  the  previous  controversy  did 
not  extend  to  the  last  publication,  and  render  it 
privilegnd.— Cassldy  v.  Brooklyn  Itaily  Eagle, 
(Sup.)  18  N.  Y.  B.  990. 

Damages. 

2.  In  an  action  by  one  woman  against  another 
for  slander,  it  appeared  that  ther  tmlonged  to  two 
families,  living  in  one  house,  and  that  certain 
causes  of  disagreement  had  developed  into  a 
chronic  quarrel.  Defendant  was  of  irascible  tem- 
per and  violent  speech,  and  In  angry  conversatioa 
with  plaintiff  and  her  father  vsed  language  im- 
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ttMDg  XHtabMMSf  to  pMaiUa.  Ho  otte  elae  basrd 
ha  words,  «zaept  when,  In  •  fow  inatancea,  they 
»eie  ovesheard  oyouunlty'  On  the  trial  annn- 
lucoesatnl  •ttempt  to  Justify  the  words  was  made, 
<dA  detendant  boasted  that  soe  was  worth  tiiO.OOO. 
Eletd,  that  a  verdiot  for  (8,000  was  exoeasive,  and 
i  new  trial  would  be  granted  unless  jud^jment  for 
11,000  be  accepted.— Cummings  v.  lilne,  (Bup.)  18 
S.  Y.  8.469. 

3111  of  partioalars. 

8.  In  an  action  by  a  woman  for  libel,  published 
n  a  widely-read  oewapaper,  imputine  unobastity 
o  plaintiff,  defendant  will  not  be  entitled  to  a  bill 
>f  particulars  showing  the  namea  of  persona  who 
>ave  ahunned  plaintiff  in  consequence  of  the  pub- 
icatioD,  but  defendant  is  entitled  to  know  plain- 
:ifr's  address  in  order  to  be  better  able  to  investi- 
gate her  antecedenta  in  case  be  wishes  to  set  up 
lustiacation.— Butter&eld  T.  Bennett,  (Super.  X. 
ST.)  18  N.  Y.  8. 4Sa. 

Pleading  and  proof. 

i.  In  an  action  affainst  the  owner  of  »  neiw- 
paper  for  libel  in  publishing  an  article  stating,  as 
cominK  from  a  person  named,  that  such  parson 
does  not  deny  that  be  described  plaintiff  as  a  big- 
ger rascal  than  one  H.,  and  that  he  reiteratea  the 
charge,  plaintiff  nxKT  introduce  in  evidence  de- 
fendant's prior  publlcatioDS  as  to  M.'s  obaraoter, 
though  such  other  publications  are  not  pleaded, 
since  the  publication  pbaaded  is  libelous  per  ae;  and 
the  other  pubUaationB,  not  being  eztriosic  facts 
necessary  to  prove  it  libelous,  but  merely  evidence 
to  explain  its  meaning  and  to  show  defendant's 
knowledge  of  such  meaning,  need  not  have  been 

? leaded.— Cassidy  r.  Brooklyn  Daily  Eagle,  ^up.) 
8  N.  Y.  a  S30. 

UCENSE. 

For  sale  of  Intozioatlng  liauor,  see  IntoxUxMng 
lAquors,  1-6. 

xaevated  railroad  in  street — BeTooatlon. 
By  an  instrument  in  writing,  not  under  seal, 
and  for  which  no  consideration  was  shown,  owners 
of  land  bounded  on  certain  streets  gave  "consent 
to  the  constmction  and  operation  of  an  elevated 
railroad  over  and  through  and  along  such  streets, " 
by  a  designated  company,  which,  with  others, 
thereafter  constmcted  and  operated  such  rail- 
road. Held,  that  Buoh  consent  was  a  license,  rev- 
ocable at  will,  and  was  revoked  by  a  subsequent 
conveyance  of  the  property  by  the  owners,  and  tbe 
bringing  of  an  action  by  devisees  of  the  grastee  to 
restrain  said  companies  from  faiaintaining  and 
operating  the  railroad,  to  the  injury  of  plaintiffs' 
easements  in  such  streets. — White  r.  Ilanbattan 
By.  Ck>.,  (Sup.)  18  S.  Y.  S.  890. 

Xilens. 

See  Meolumios'  Uen». 

On  gooda  fraudulently  mortgaged,  see  Exeeur 
tbm,i. 

LIfiB  Insurance. 

See  In«urance. 

I48rlit, 

Easement  in,  aee  Mkuementi. 
T.18N.T.8.— 64 


UMiT ATiov  or  AonoNa 

See,  also,  Act/oene  PotteatUm. 
Recovery  of  damages  cansed  by  elevated  railway, 
see  Eininent  Domain,  SS-96. 

When  statute  is  applicable. 

1.  Two  tenants  in  common  of  oil  land*,  havins 
fraudulently  converted  a  portion  of  the  rents  A,na 
royalties  belonging  to  other  co-tenan*'«,  agreed  that 
tlie  entire  income  should  be  retained  by  the  latter 
until  the  misappropriation  was  made  good.  From 
1870  until  1877,  when  the  present  action  was  com- 
menoed,  the  partlea  reaidel  in  New  York  city,  and 
had  frequent  interviews,  but  no  oladm  was  made 
by  such  defaulting  tenants  for  any  income  re- 
ceived by  the  others.  The  last  moneys  were  re- 
ceived by  the  latter  in  1672.  HeVi,  in  an  action  on 
a  claim  assigned  by  one  of  such  defaulting  tenants 
and  tbe  wife  of  another  against  one  of  tbe  oo-ten- 
ants,  who  had  received  the  entire  income  under 
the  agreement,  that  the  action  was  barred  by  the 
statute  of  limitations  as  to  all  income  reoeivedpri- 
or  to  1ST3.— St.  John  ▼.  Ck>ate8,  (Bup.)  18  N.  ^  S. 
419. 

2.  T'be  conflrmaUon  of  an  sward  in  oondo:.inhr 
tlon  proceedings  is  in  nature  of  a  judgment,  and  the 
statutory  limitation  is  therefore  20  years  from  date 
thereof.  Sage  v.  City  of  Brooklyn,  89  H.  Y.  189; 
HoCormack  ▼.  Same,  14  IT.  B.  808,  lOS  N.  Y.  49; 
DonneUy  v.  Same,  84  N.  E.  17,  131  N.  Y.  9,— fol- 
lowed.—Board  Sup'rs  Erie  County  t.  City  of  Buf- 
falo  (Sup.)  18  N.  Y.  e.  885. 

Aoerual  of  action. 

8.  Code  CivU  Proc  (  892,  provides  that  «for 
the  purpose  of  computing  the  lime  within  which 
an  action  must  t>e  commenced  in  a  court  of  the  state 
by  an  executor  or  administrator  to  recover  personal 
property  taken  after  the  death  of  a  testator  or  in- 
testate, and  before  the  issuing  of  letters  testa- 
mentary or  letters  of  administration,  or  to  recover 
damages  for  taking,  detaining,  or  In^rinK  per- 
sonal property  within  the  same  period,  tbe  letters 
are  deemM  to  have  been  issued  within  six  y^ars 
after  tbe  death  of  the  testator  or  intestate. "  a<ilC, 
that  tbe  seotion  has  ref  ecenoe  to  taugible  personal 
property  only,  and  the  statute  does  not  begin  to 
run  agunstan  action  to  obtain  an  accounting  from 
the  surviving  partners  of  a  decedent  until  the 
granting  of  letters  of  administration.— Cohen  ▼. 
Hymes,  (Sup.)  18  K.  Y.  S.  571. 

Disabilities  and  exceptions. 

4.  One  co-tenant,  receiving  the  income  of  lands 
owned  in  common  for  distribution  among  tbe  oth- 
ers, is  not  a  trustee  of  the  moneys  received  by  him, 
but  a  mere  debtor,  to  whom  the  ordinary  rules  of 
limitation  apply.— St.  Joha  r.  Ooatee,  (Bup.)  18 
N.  Y.  S.  419. 

Acknowledgment. 

5.  In  an  action  on  aaverai  promissory  notes,  ap- 
parently barred  by  tbe  statute  of  limitations,  the 
court  cannot  assume,  in  the  absence  of  evidence, 
that  certain  pavments  made  generally  by  defend- 
ant to  plaintiff  were  applied  to  any  partioqlar 
notes  so  as  to  remove  the  iMr,  what  ft  appears 
that  defendant  was  otherwise  indebted  to  plains 
tiff  at  the  time  of  sqch  payments.— Csmp  T. 
^tfa,  (Sup.)  18  NTT.  B.  {QS. 

Liquor  Selling. 

Ses  InbmloeMmQ  lAqfion. 
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MAUCIOnS  FBOSEOUnON. 

Action  against  partners,  see  Partnership,  18. 

When  lies. 

l.  A  person  arrested  on  s  charge  of  disorderly 
ooDdnct  on  the  ciars  of  an  elevated  railway  com- 
pany, and  convicted  thereof,  cannot  maintain  an 
action  for  malicioas  prosecution  against  the  com- 
pany.—Oppenheimer  T.  Manhattan  St.  Ca,  (Sup.) 
18  N.  Y.  8. 411.  ~*        >\     tr, 

Want  of  probable  cause. 

3.  In  an  action  for  malicions  prosecution,  the 
prosecution  in  question  having  taken  place  prior 
to  the  enactment  of  Code  Crim.  Proc.  8  399,  inhibit- 
ing cOQTictions  on  the  uncorroborated  testimony 
of  accomplices,  and  baring  been  founded  on  the 
testimony  of  an  alleged  accomplice,  the  court  erred 
in  instructing  the  jury  in  this  action,  in  which  the 
same  witness  testified,  that,  if  the  jury  believed 
her  uncorroborated  testimony,  it  would  not  \>s  a 
sufflcieut  basis  for  the  existence  of  probable  cause, 
since  at  the  time  of  the  prosecution  plaintiff  might 
have  been  convicted  on  the  uncorroborated  evi- 
dence of  the  accomplice. — Farrell  v.  Friedlander, 
(Sup.)  18  N.  Y.  S.  216. 

8.  The  testimony  of  such  accomplice  having 
supported  the  version  given  by  her  on  the  prosecu- 
tion of  plaintiff,  the  court  further  erred  in  refus- 
ing defendants'  request  to  charge  that,  if  the  jury 
believed  the  witness,  defendants  were  entitled  to 
a  verdict.— Farrell  v.  Friedlander,  (Sup.)  18  N.  Y. 
&21a. 

MAIiFBACTICE. 

Expert  testimony,  see  Evidence,  10. 

Evidence. 

1.  Where  one  of  defendants  testified  that,  dur- 
ing his  practice,  he  had  treated  35  or  30  cases  of 
"  Colles' fracture, "  the  court  properly  refused  to 
permit  him  to  state  what  the  results  were,  as  soe- 
ciflc  acts  are  not  competent  on  the  question  of  gen- 
oral  reputation  as  to  skill.— Link  v.  Sheldon,  (Sup.) 
18  N.  Y.  S.  815. 

2,  In  an  action  for  malpractice  In  negligently 
setting  the  broken  arm  of  plaintiff,  a  child  vi  years 
old,  evidence  of  his  exclamations  of  pain,  made 
during  the  time  defendants  bad  charge  of  him,  and 
concernine  whit:h  they  were  informed,  is  compe- 
tent.—Linlc  V.  Sheldon,  (Sup.)  18  N.  Y.  S.  815. 

Instructions. 

8.  Where  the  court  refused  to  charge  that 
"plaintiff  could  not  recover  if  the  results  com- 
plained of  were  not  wholly  caused  by  what  defend- 
ants did  or  failed  to  do, "  defendants  cannot  com- 
plain, where  the  court  subsequently  charged  that 
"if  any  part  of  the  injuries  complained  of  were 
caused  by  defendants,  and  a  part  was  caused  by 
the  fault  of  plaintiff,  his  pfirents,  or  those  who 
treated  him  after  defendants  ceased  to  do  so,  plain- 
tiff could  not  recover. " — Link  r.  Sheldon,  (Sup.) 
18  N.  Y.  S.  815. 

4.  Where  the  court  refused  to  charge  that  "if 
the  contusion  or  injury  on  the  back  of  the  hand 
produced  an  Inflammation  In  the  sheaths  of  the 
tendons,  which  spread  to  the  adjacent  parts,  and 
that  such  contusion  was  an  adeftuata  cause  for  the 


inflammation,  sappuratlon,  and  stlSeiiins  vUd  \ 
followed  as  •  result  thereof,  and  wbich  do  iiotd»  I 
velop  at  tbe  surface  for  a  period  of  from  three  ts   | 
six  days,  then  the  injuries  are  the  nataral  resuiu 
of  plaintiff's  faU,"  defendants  cannot  oomplaic,    , 
where  the  oonrt  snbsequently  charged  tbat  if  the 
jury  find  that  it  is  just  as  probable  that  tbe  Soiniy 
complained  of  was  caused  either  by  tbe  origiitit   ] 
severe  injury,  or  by  the  interference  of  plsintilTi 
parents,  or  by  tbe  subsequent  treatment  of  i>t.  D-,    i 
as  from  tbe  pretended  tight  Imndaging,  the  rerdia   | 
must  be  for  defendants — ^Link  r.  Sheldon,  (Bnp.) 
18  ».  Y.  8.  816. 

6.  The  court  properly  refused  to  give  Instnw- 
tions  which  assumed  that  the  treatment  of  the  ph^ 
sician  who  attended  plaintiff  after  defendants  wer« 
discharged  was  improper.— Link  t.  Sheldon,  (SnpL) 
Wm.T.B.  816. 

MANDAMUS. 

Power  to  grant,  on  election  day,  see  ElecMoTU  and 
Voters,  1-8. 

Notice  of  application  for  writ. 

1.  A  peremptory  writ  of  mandamus  to  a  hoard 
of  canvassers  of  election  returns,  issaed  tritbODt 
notice  to  tbe  board,  must  be  quashed,  under  Code 
Civil  Froo.  i  2070,  requiring  notice  of  applioation 
for  such  writ  to  be  given  to  tbe  judge,  corporation, 
board,  or  other  body  or  officer  to  whom  It  is  di- 
rected.—  People  T.  Board  Canvasser*  Dutchess 
County,  (Sup.)  18  N.  Y.  S.  808. 

Beinstatement  of  discharged    offloeK<— 
Iiaohes. 

2.  Relator,  an  honorably  discharged  Union  sol- 
dier, was  discharged  from  the  department  of  citv 
works  in  the  city  of  Brooklyn  in  December,  Iss", 
without  a  hearing.  In  May,  1891,  he,  for  tbe  first 
time,  applied  to  be,  and  was,  reinstated  by  the  com- 
missioner. Held,  that  his  delay  was  bo  unreason- 
able that  the  court,  as  a  matter  of  discretion,  should 
deny  his  application  for  a  mandamtu  directing  bis 
reinstatement.— People  t.  Adams,  (Sap.)  18  N.  Y. 
S.  896;  In  re  Harper,  Id. 

Mandate  and  Proceedings  Below. 

Effect  of  decision  on  appeal,  see  Appeal,  4SL, 

MA.RTNE  TSSURAStJBL 

Approval  of  risks. 

1.  An  open  policy  of  marine  insnranoe  provid- 
ed that  it  should  cover  such  risks  as  might  be  ap- 
proved and  Indorsed  thereon.  Tbe  practice  of  the 
company  was  to  enter  Its  approval  of  risks  in  a 
book  furnished  the  assured,  in  a  column  headed 
"Approved;"  such  approval  being  evidenced  by 
the  initials  "D.  &  P.,  Attys.,"set  opposite  a  de- 
scription of  the  risk.  Held,  that  repeated  in- 
dorsements by  the  company  of  the  letter  "D.  ■  in 
the  column  "Approved"  sutBoiently  complied  witli 
the  policy.— Heilner  v.  China  MuU  Ins.  Co..  (Super. 
N.  Y.)  18  N.  Y.  S.  177. 

Salvage  of  sunken   vessel — Expense  of 
salvage  suit. 

2.  A  lioat  covered  by  a  marine  policy  was  sunk, 
raised  by  salvors,  the  assured  sued  in  admiralty 

,  for  salvase,  and  the  oomganr  notified  to  defend 
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tvblcb  It  neglected  to  do,  and,  Judgment  l)ein([  re- 
covered, the  assured  paid  the  same,  Inclading 
costs,  disbursements,  and  counsel  fees.  Held,  that 
the  assured  had  the  right  to  defend,  and  that  the 
company  was  liable  to  reimburse  him  as  well  for 
counsel  fees  and  other  expenses  incurred  in  the  de- 
fense as  for  the  judgment.— Heilner  T.  China  Mut. 
Ins.  Co.,  (Super.  N.  Y.)  18  N.  Y.  S.  177. 

Seaworthiness. 

8.  The  testimony  of  the  captain  that  the  boat 
was  seaworthy,  and  that  of  the  owner  that  she  had 
been  thoroughly  overhauled  before  the  voyage, 
was  sulBoient  mima  facie  evidenoe  of  her  sea- 
worthiness. —  Heilner  t.  China  Mat.  Ins.  Co., 
(Super.  N.  Y.)  18  N.  T.  B.  177. 

Marriage. 

Bee  Breach  o/Afarria^e  Promise;  Divorce;  Hus- 
band and  Wife. 

MASTEB  AND  SERVANT. 

Action  by  servant  for  injuries,  contributory  neg- 
ligence, see  Negligence,  B. 

Liability  of  contractor,  negligence  In  repairing 
building,  see  SegHgetice,  i. 

Contract  of  hiring. 

1.  Plaintiff  agreed  to  Introduce  and  sell  a  med- 
ical preparation  to  the  trade  at  14.70  per  day,  or  a 
commission  guarantied  to  equal  that  sum.    While 

Elslntiff  was  on  the  road,  defendants'  factory  was 
urned  down,  and  the  parties  entered  into  a  new 
contract,  whereby  plaintiff  was  to  go  on  the  road 
again,  and  receive  a  compensation  of  60  per  cent, 
commissions  on  sales,  out  of  which  he  was  to  pay 
shipping  expenses.  Held,  that  the  two  contracts 
vrere  not  intrinsically  inconsistent,  and  the  quoF' 
tion  whf  ttinr  Vie  Jast  contract  superseded  the  first 
was  one  of  fact,  and  properly  left  to  the  jury,  to  be 
determined  on  the  attendant  circumstances. — New- 
combe  T.  Fraser,  (Com.  PL  N.  Y.)  18  N.  Y.  a  858. 

Compensation. 

2.  In  an  action  to  recover  the  value  of  serv- 
ices rendered  as  an  electrician,  the  testimony 
of  an  electrician  as  to  the  value  of  work  done  by 
bim  In  the  same  premises  before  that  of  plaintiff, 
sought  to  be  introduced  as  a  basis  of  comparison 
between  the  charges  of  two  workmen,  was  prop- 
erly excluded,  in  the  absence  of  anything  to  show 
that  the  work  In  each  case  was  enough  alike  to 
afford  such  basis.— Buebler  v.  Reich,  (Com.  PL  N. 
Y.)  18  N.  Y.  8.  114. 

Discharge. 

8.  A  servant  engaged  for  a  determinate  period, 
"so  long  as  he  shall  satisfactorily  perform  his  du- 
ties, "  who  does  satisfactorily  perform  his  duties, 
cannot  be  discharged  at  the  master's  volition, 
merely  because  "  business  was  dull,  "  and  the  em- 
ployers "could  not  afford  to  go  on  with  the  con- 
tract. "— Hydecker  v.  Williams,  (Com.  PL  N.  Y.) 
18  N.  Y.  S.  680. 

B'egllgence  of  master. 

4.  In  an  action  by  an  employe  for  Injuries  re- 
ceived while  runulng  a  circular  saw,  ttie  conten- 
tion that  the  employer  was  culpably  negligent  in 
not  instructing  plaintiff  as  to  the  dangers  of  the 
machine,  and  the  liability  of  a  short  piece  of  rub- 
ber to  tup  from  the  vise,  could  not  be  sustained,  in 


view  of  the  fact  that  Its  danger*  were  perfectly 
obvious,  and  of  plaintiff's  testimony,  which  ahowQd 
that  he  appreciated  them. — Burke  y.  Tbomsonlu- 
ter  Co.,  (City  Ct  Brook.)  18  N.  Y.  8.  486. 

6.  In  an  action  for  personal  injuries,  it  ap. 
peared  that  plaintiff,  mate  of  a  coal  vessel  which 
waa  unloading  at  a  wharf,  was  in  the  hold  with 
the  workmen,  when  orders  were  given  preparato- 
ry to  unloosing  the  vessel  from  the  wharf,  and,  as 
plaintiff  waa  ascending  a  ladder  under  the  hatch- 
way, he  was  struck  and  Injured  by  a  descending 
bucket  used  In  unloading;  that  the  buckets  were 
operated  by  an  engineer  on  the  wharf,  and  a  hoy 
was  stationed  on  deck  to  signal  the  engineer  when 
to  hoist,  and  to  warn  the  men  In  the  hold  when  a 
bucket  was  descending.  Held,  that  the  juiy  were 
proi>erly  instructed  that  the  questions  of  defend- 
ant's negligence  and  of  the  plaintiff's  contributory 
negligence  depended  on  their  finding  whether  the 
unloading  was  completed  before  the  bucket  which 
struck  plaintiff  was  sent  down,  and  whether  it 
was  sent  down  out  of  time,  when  plaintiff  had  a 
right  to  assume  that  no  more  buckets  were  com- 
ing.—Smith  T.  Pennsylvania  Coal  Ca,  (Sup.)  18 
N.  Y.  S.  637. 

.  6.  In  an  action  against  a  railroad  company  to 
recover  damages  for  the  death  of  an  employe,  oc- 
casioned by  the  absence  of  signal  lights  on  empty 
cars  standing  on  a  siding.  It  was  error  to  submit  to 
the  jury  the  question  whether  or  not  it  was  the 
duty  of  defendant  to  adopt  rules  requiring  signal 
lights  to  be  placed  on  cars  so  situated,  in  the  ab- 
sence of  evidence  that  such  rules  would  have  been 
practicable,  that  other  companies  had  adopted  the 
same,  or  that  the  cars  upon  such  sidings  were 
frequently  shifted.— Shepard  ▼.  New  Yoik  Cent. 
&  H.  B.  B.  Co.,  (Bnp.)  18  N.  Y.  S.  665. 

Defective  appliances. 

7.  Where  the  drop  stakes  of  a  flat  car  are 
lengthened  by  nailing  strips  thereon  so  as  to  reach 
to  the  top  of  a  load  of  lumber  which  was  higher 
than  the  drop  stakes,  and  it  appears  that  it  was 
usual  for  the  railroad  company  to  transport  lum- 
ber in  that  manner,  such  strips  are  part  of  the 
equipment  of  the  car,  which  the  railroad  company 
was  obliged  to  make  reasonably  safe  for  the  use  of 
its  employes.  Byrnes  v.  Railroad  Co.,  118  N.  Y. 
251, 21  N.  £.  50,  distinguished.  Bushby  v.  Bailroad 
Co.,  107  N.  Y.  874,  14  N.  E.  407,  followed.— Dough- 
erty V.  Rome,  W.  &  O.  R.  Co.;  (Sup.)  18  N.  Y.  B. 
S41. 

8.  The  proximate  cause  of  plaintifTs  injury, 
while  running  a  saw  used  for  cutting  rubber,  be- 
ing his  failure  to  move  the  carriage  back,  for  the 
purpose  of  adjustiug  the  rubber,  the  fact  that  the 
viae  had  flat,  Instead  of  concave,  jaws,  which 
would  have  held  the  rubber  more  Urmly,  was  im- 
material, with  respect  to  defendant's  liability.— 
Burke  v.  Thomson  Meter  Co.,  (City  Ct  Brook.)  18 
N.  Y.  8.  486. 

Evidence. 

9.  Plaintiff's  Intestate  was  killed  by  a  falling 
brick  while  at  work  on  a  building  in  course  of 
erection.  Plaintiff  alleged  negligence  in  defend- 
ants, the  contractors,  in  failing  to  cover  the  floor 
beams  of  the  building,  by  reason  of  which  the 
brick  fell  through,  and  in  providing  scaffolding  of 
insufficient  width,  but  there  was  no  evidence  that 
the  brick  fell  from  the  scaffold,  or  whence  it  feU. 
Held,  that  a  verdict  was  properly  directed  for  de- 
fendacts.— WoU  r.  Jones,  (Sup.)  18  N.  Y.  S.  674 
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Wlio  «*e  viae  primt»«i»— Rftllrourt  oos.- 
duotarB. 

10.  Where  the  detertDinatloo  of  the  sufflcleoc; 
of  appliances  tor  bolding  defendant's  railroad  train 
in  descending  a  grade  was  left  to  its  conductoi-, 
the  decision  of  the  conductor  was  the  decision  of 
defendant;  and  defendant  was  liable  for  the  death 
of  a  bralceman  on  the  train,  caused  by  the  insufil- 
ciency  of  the  appliances  used.  16  K.  Y.  S.  84U, 
affirmed,  bv  divided  court.— Wooden  v.  Weetem 
New  York  &  P.  K.  Co.,  (Super.  Bnff.)  18  N.  Y.  B. 

Vegligenoe  of  follow  sarrants. 

11.  In  an  action  against  a  railroad  company  to 
recover  for  the  death  of  plaintiCs  decedent,  it  ap- 
peared that  decedent  was  a  flaeman  in  defendant's 
employ,  and  was  killed  by  defendant's  engine, 
running  without  a  headlight;  tliat  the  headlight, 
before  the  engine  left  the  roundhouse,  waa  Inspect- 
ed by  defendant's  inspector,  and  found  in  good 
condition;  that,  when  the  engineer  found  it  out 
of  order,  he  waa  at  a  station  whore  defendant  had 
repair  shops,  with  facilities  for  repairing  it;  and 
that  it  was  the  engineer's  duty  to  have  it  repaired 
before  proceeding  with  the  engine.  Held,  that 
the  negligence  of  the  engineer  in  failing  to  have 
the  headlight  repaired,  and  in  running  t^e  engine 
without  a  neadlight,  was  the  negligence  of  dece- 
dent's fellow  servant^  for  which  defendant  was  not 
liable.— McDonald  v.  New  York  Cent.  &  H.  R.  R. 
Co.,  (Sup.)  18  N.  Y.  S.  609. 

18.  I'laintitr  acted  as  brakeman  on  a  flat  car 
loaded  with  stone,  and  moved  by  gravitation  down 
an  inclined  plane.  While  standing  at  the  brake 
on  the  front  end  of  the  car,  a  jolt  caused  the  stone 
to  move  forward,  throwing  plaintiff  off  in  front 
of  the  car,  which  ran  over  and  injured  him. 
There  was  no  defect  in  the  oar  or  the  track,  and 
the  moving  of  the  stone  was  caused  by  negligent 
loading  on  the  part  of  plaintiff's  coaervanta. 
Held,  that  plaintiff  was  properly  nonsuited.— 
Sweeney  v.  Paige,  (Sup.)  18  N.  Y.  a  890. 

Assumption  of  risks. 

13.  A  brakeman  who  haa  been  in  the  employ  of 
a  railroad  only  three  months  cannot  be  held  to 
have  had  knowledge  of  a  standing  order  in  regard 
to  the  management  of  the  train,  and  therefore  to 
have,  by  continuing  in  the  employment,  assumed 
the  risks  attendadt  thereon;  it  appearing  only 
that  the  order,  which  was  not  in  the  book  of  rules, 
bad  been  posted  some  time  before,  and  It  not  be- 
ing shown  whether  it  had  been  torn  down  or  was 
etill  up  during  his  employment.  16  N.  Y.  S.  S40, 
affirmed,  by  divided  court. — Wooden  y.  Western 
Mew  York  &  F.  B.  Co.,  (Super.  Buff.)  18  M.  Y.  S. 
7«3. 

Contribntory  neglig3]ioe. 

14.  An  iron  cylinder,  weighing  1,250  pounds,  on 
which  plaintiff  was  working,  was  retained  in  its 
place  on  an  inclined  plane  by  a  wooden  rung,  am- 
ply sufficient  for  its  purpose  while  the  cylinder 
was  stationary.  Floinlitf  moved  the  cylinder  up 
the  plane  about  10  inches,  and  allowed  it  to  return 
against  the  rung  with  such  force  as  to  break  it^ 
and  the  cylinder  rolled  on  plaintiff,  and  iajured 
him.  The  only  claim  of  negligencs  on  the  part  of 
defendant  was  that  the  rung  was  croBS-grainnd. 
There  were  other  rungs  and  jueoes  of  wood  at 
band,  which  plaintiff  might  hare  used.  Held,  that 
plaintifl'a  recovory  iras  barrel  bj  pontributory 


negligepca.  T- UoQoldriok  T.  Metcalf,  (City  Ci 
BrSok.)  18  N.  Y.  a  MO. 

15.  plaintiff  operated  a  oircDlar«9^r,  with  a  DioT> 
able  carriaga  attached,  on  which  was  a  vise  hold-     | 
log  a  rod  oi  rubber,  from  which  disks  werecut  by 
moving  the  carriage  up  to  the  saw.    The  rubber 
slipped  from  the  iawa  of  t^  vise,  when  moved  up 

to  within  an  inch  of  tb«  saw,  and  plaintiff  pro- 
ceeded to  readjust  the  same  without  moving  tba 
carriage  back,  and  in  so  doing  his  band  came  in 
contact  with  the  saw.  He  had  been  instructed  to 
look  out  for  his  fingers,  and  was  aware  of  the  dan- 
gers of  the  machine.  Held,  that  be  was  guilty  of 
contributory  negligence,  and  could  not  recover. — 
Burke  v.  Thomson  Meter  Co.,  (City  Ct.  Brook.)  IS 
N.  Y.  B.  *38. 

16.  A  machine  for  grinding  asbestos  coasisted 
of  a  barrel-shaped  structure,  containing  a  revolv- 
ing spiked  cylinder.  The  ground  material  was 
expelled  thro'ugh  a  lengthwise  slit  is  the  atmctare 
at  Intervals,  by  raising  a  door  resting  on  a  narrow 
sill,  the  door  requiring  to  be  tightly  closed,  which 
could  not  be  done  without  cleaning  off  the  sill. 
Plaintiff,  a  raw  countryman,  was  assigned  to  this 
duty,  was  required  to  use  his  hand,  and  forbidden 
to  use  a  stick  for  that  nurpose*  waa  iovorantoi 
the  kind  of  machine  in  the  cylinder;  eodid  not  see 
It  when  the  door  was  raised  without  stooping  to 
the  floor;  and,  after  operating  the  machine  three 
or  four  times,  his  hand  was  caught  by  the  spikes, 
and  his  arm  torn  from  his  body.  He  waa  not  in- 
foraed  of  the  close  proximity  of  the  spikes  to  the 
sill.  Hdd,  that  the  court  erred  in  refusing  to  sub- 
mit the  oase  to  the  Jury,  on  th«  groond  of  oontrib- 
atory  negUgenoe  and  cn>vioua  risks  of  themacbiae. 
—Ryan  v.  H.  W.  Johns  Maaurg  Co.,  (City  Ct. 
tooBk.)  18  N.  Y.  S.  7M. 

17.  in  an  action  asalnst  a  railroad  company  for 
the  wrongful  death  of  a  brakeman.  It  appeared  thai 
while  deceased  was  setting  a  brake  it  broke,  and  be 
was  killed.  Four  of  the  six  spokes  of  the  wheel  of 
the  brake  were  broken  off  where  their  ends  joined 
the  rim.  The  ends  thus  broken  were  rusty,  show- 
ing that  they  had  been  broken  for  a  long  time. 
The  other  spokes  were  freshly  broken.  Defendant 
Introduced  in  evidence  an  agreement  signed  by  de- 
ceased when  he  entered  its  employ,  wherein  ha 
promised  to  examine  the  condition  of  all  machin- 
ery, tools,  tracks,  cars,  etc.,  before  using  them  or 
exposing  himself,  and  agreeing  that  the  company 
should  not  be  responsible  for  the  consequences  of 
his  own  neglect.  The  agreement  also  provided 
that  it  was  the  right  of  deceased  to  take  sufficient 
time  before  exposing  himself,  and  to  make  such 
examination  as  he  had  agreed,  and  to  refuse  lo 
obey  any  order  which  would  expose  him  to  danger. 
Held,  that  the  question  of  deceased's  negligence 
was  properly  submitted  to  the  jury,  since  the  evi- 
dence tMkded  to  show  that  it  wonld  have  required 
an  expert  to  discover  the  defects  in  the  brake. — 
Fratt  V.  Lake  Shor«  &  M.  S.  Ry.  Co.,  (Sup.)  18  K. 
Y.  S.  683. 

Daagsrous  premises. 

18.  Plaintiff,  a  brakeman  an  a  movinif  freight 
train,  was  struck  by  an  overhead  bridge,  and  in- 
lured,  in  the  day-time,  wbiliB  be  was  standing  with 
his  bock  to  the  bridge  watching  the  passage  of  the 
cars  over  a  reverse  curve,  as  waa  his  du^,  to  sea    i 
and  report  if  any  of  them  should  tweaik  loose, 
^^tiere  was  a  ''tickl^r''  or  "tell-tale*  (anspended    1 
wires)  a sbortdistancetrpm the bridgannder which    I 
plaintiff  paasfid,  hpt  to  jria  ou(  of  order,  and  dii 
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noi  warn  blm  of  the  tiem  prbximlty  of  the  bridge. 
He  had  passed  under  the  Dridge  many  times,  was 
tamuiar  wltb  its  locality,  and  Jcnew  of  the  insuffi- 
ciency of  the  "tickler"  to  afford  warning.  Held, 
that  £•  was  guilty  of  cootribntory  negliMsee,  and 
could  not  recover.— Wallace  t.  Central  vt  B.  Co.. 
(Sup.)  18  N.  Y.  S.  880. 

lU.  The  fact  that  plaintiff  bad  forgotten  the 
bridge  and  its  danger  did  not  relieve  him  from  tbe 
consequences  of  his  negligence,  in  the  absence  of 
any  circumstances  producing  hurrr,  excitement,  or 
confuflion.— Wallace  v.  Central  vu  R.  Co.,  (Sup.) 
18  N.  Y.  S.  280. 

20.  In  an  action  against  a  rallMad  company  for 
the  death  of  plaintiff's  decedent,  it  appeared' that 
decedent,  a  brakemaa,  was  killed  while  on  thedeck 
of  a  box-car  by  striking  tbe  beam  of  a  bridge  un- 
i6T  which  the  train  was  passing;  that  the  car  was 
16  or  18  inches  blgher'than  those  commonly  used, 
and  dtfeedent  can\<t  not  pass  under  the  bridge, 
standing  erect  on  the  car;  that  he  moudted  the  oar 
either  under  the  danger  signals,  or  near  them,  on 
the  aider  towards  the  bridge;  that  there  was  noth- 
ing to  obstruct  decedent's  view  of  the  danger  sig- 
nals or  of  the  bridge.  Held,  that  »  judgmen*  dt 
nonsuit  was  properly  eiitered.  Rookv.  HkiingCo., 
<8up.)  13  N.  V.  S.  bTS,  followed.— Lynob  ▼.  New 
Vei£,  L.  E.  &  W.  B.  Co.,  (Sup.)  1»  N.  Y.  &  «7. 

Keafltire  of  DftmagM. 

See  DfimageB. 

MECHANICS'  LIENS. 

.Action  to  foreclose,  costs,  see  C'o<t«,  8, 10. 
Cffeirt  of  filing,  right  to  sue  on  contract,  see  Ao- 

tUr.i,  2. 
Vacating    judgment  of  foreclosure,   see  Jiidg- 

>ne»t,5. 

Wlio  no&y  claim. 

1.  Substantial  performance  of  a  building  con- 
tract entitles  tbe  contractor  to  a  lien.— Nunan  v. 
Poyle;  (Super.  N.  Y.)  18  N.  Y.  8.  Ifti. 

8.  Plaintiff  let  O.  into  the  beneflt  of  certain 
partly  performed  street  grading  contracts,  G.  to 
pay  tl,50u,  and  to  remove  certain  excavated  mate- 
rial in  consideration  thereof.  B.  died  about  six 
weeks  after  the  execution  of  this  contract,  hav- 
ing performed  a  poition  of  it,  bnt  without  hav- 
ing paid  the  tl,500.  O.'s  administrators  did  some 
work  on  the  contract,  bnt  finally  abandoned  it, 
and  it  was  completed  by  plaintiff.  Held,  in  an 
action  to  vacate  liens  claimed  by  tbe  administra. 
tors  for  the  work  done  by  themselves  and  by  their 
intestate,  the  contract  price  of  the  work  not  be- 
ing divisible,  and  tbe  work  having  been  abandoned 
Ixnore  oomnletion,  that  tbe  administrators  were 
not  entitled  to  the  lien.  —  Hahon  ▼.  Quiifoyle, 
(Com.  PL  N.  Y.)  18  N.  Y.  &  98. 

Bights  of  assignee  of  contracitor. 

8.  C,  a  contractor  for  the  carpenter  work  on 
M.'s  house,  after  performing  his  contract,  verified 
the  required  notice  of  lien  for  the  amount  claimed 
l>y  him  to  be  due,  and  assigned  to  plalnlifl  all  his 
right,  title,  and  intei-est  in  the  "lien  filed  by  me, 
•  *  •  said  lien  being  filed  by  me  as  contriictor, " 
and  two  days  thereafter  filed  the'  lien.  With  a  ao- 
'  tioe  of  tbe  assignment  attached.  Held  that,  no 
lien  being  in  ex'istence  at  the  time  of  the  aasign- 


ment,  it  passed  only  the  right  to  aoqnire  a  lien.— 
BngUsh  T.  8U).  (Bap.)  18  N.  Y.  8.  676. 

4.  Where  »  portion  of  the  indebtedness  due 
from  tbe  contractor  to  plaintiff  was  for  materials 
Which  went  into  the  premises  in  question,  which 
might  have  been  made  the  subject  of  a  subcon- 
traotor'a  lien,  amd  plaintiff  failed  to  file  any  such 
Uen,  but  relied  on  his  assignment,  he  m  ust  stand  in 
the  place  of  his  assignor,  and  is  entitled  only  to 
what  the  assignor  would  have  received  had  no  as- 
•IsameDt  been  madew— ^gMsli  v.  Sill,  (Sup.)  18  N. 
Y.  a  67ft. 

Priority. 

5.  Defendant,  a  subcontractor  under  a  contract, 
or  on  a  building,  filed  U»  lien  for  work  and  mate- 
rials the  same  day  an  assignment  of  the  contract- 
or'a  claim  and  a  lien  therefor  were  filed,  but  sev- 
eral-hours thereafter.  Held,  that  defendant's  lien 
taust  take  precedence,  plaintiff  having  acquired 
no  greater  rights  than  those  of  his  assignor;  Xawa 
1886,  o.  843,  I  20,  providing  that  "the  court,  in  the 
judgment,  shall  direct  the  amount  due  subcon- 
tractors and  workmen  to  be  paid  out  of  the  pro- 
oi9eds  of  sales  in  their  order  of  priority  herein  pro- 
tided  before  any  part  of  snob  proceeds  are  paid  to 
the  contractor;"  and  this  without  reference  to  the 
time  of  filing  the  contractor'a  lien.— English  T. 

BUI,  (Sap.)  &if.r.B.sn. 

nooeedingB  to  perfodt— K6tioe. 

6'.  A.  notice  of  lifih  whioh  sets  out  several  eon- 
tracts,  and  allegea  completion  of  all,  will  not  be 
vitiated  as  to  the  completed  contracts  bj  tbe  fact 
that  one  of  the  cqutracts  set  out  remains  incom- 
plete.—Brandt  T.  Vei*don,  (Com.  PL  N.  Y.)  18  N. 
Y.  8.  119. 

7.  Laws  of  New  York  reqntring  a  person  claim- 
ing a  mechanic's  lien  to  state  the  extent  of  serv- 
ices performed,  materials  used,  and  residue  of  the 
work  romaiaing  to  be  performed,  must  be  strictly 
porsaed.  so  that  a  notice  of  a  lien  for  partially 
obmpteted  work,  whivh  states  entire  completion 
thereof,  is  void.— Brandt  v.  Verdon,  (Com.  PL  N. 
Y.)  18  N.  Y.  &  119. 

8.  BubcontnMtors  for  the  plastering  of  a  bnild. 
ing,  who  had  completed  their  work  except  tbe 
pointing  up,  to  be  done  after  the  other  mechanic* 
Dad  left  the  building,  filed  a  notice  of  lien  there- 
for, stating  that  all  their  work  had  been  done:  and 
thereafter  tbe  principal  contractors  abandoned 
the  work,  leaving  it  unfinished.  Held  that,  as  the 
subcontractors  had  snbstaBtlally  performed  their 
contract,  and  were  not  in  default  as  to  the  unim- 
portant part  unfinished,  their  notice  of  lien  was 
sufficient,  under  tbe  requirement  of  Laws  1885,  a 
842,  S$  1,  4,  that  such  notice  must  state  whethe* 
all  the  work  for  which  the  claim  is  made  has  been 
actually  performed,  or.  If  not,  how  much  of  if," 
MuU  V.  Jones,  (Com.  PL  N.  Y.)  18  N.  Y.  a  850. 

Enforsement — Parties. 

9.  Where  a  mechanic's  lien  has  been  dis- 
charged by  the  filing  of  a  bond,  as  provided  by 
Laws  18S5,  c.  842,  i  24,  subd.  6,  the  lienor,  in  an  ao- 
tion  to  establish  his  lien  and  enforce  it  against  the 
sureties  on  the  bond,  may  properly  make  parties  all 
who  have  filed  liens  upon  the  premises,  as  is  re- 
quired by  section  17,  in  an  ordinary  action  to  fore- 
close such  a  Uen,  including  those  whose  liens  have 
been  discharged  byadepositof  money,  a:  provided 
by  section  24,  subd.  2.— Scberrer  v.  Musio  Ball  (>>., 
(Com.  PL  N.  Y.)  18  N.  Y.  a  459. 
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Enforcement—  Costs. 

10.  By  failing  to  defend  and  to  prove  the  exact 
amount  of  the  indebtudness  to  contractor,  an  own- 
er,  notwithstanding  any  defense  be  had  and  omit- ' 
ted  to  make,  may  be  made  liable  for  judgment  and 
costs  in  excess  of  that  amount;  and  be  cannot, 
after  judgment,  assert  such  defense  on  a  motion 
to  strike  out  the  provision  allonring  coste.— Holler 
V.  Apa,  (Com.  PI.  N.  Y.]  18  N.  Y.  8.  588;  Dame  V. 
Qioraano,  Id. ;  Hame  v.  Tarcbini,  Id. 

11.  The  judgment  In  an  action  to  foreclose  s 
mechanic's  lien  is  not  Irregular  in  charging  the 
owner  or  his  property  with  the  whole  costs  of  the 
litigation,  since  the  right  to  costs  is  one  of  the 

?[uestion8  Involved,  and  is  within  the  relief  asked 
n  the  complaint.— Holler  v.  Apa,  (Com.  PI.  H.  Y.) 
18  N.  Y.  S.  5iS;  Same  v.  Qiordano,  Id.;  Same  v. 
Tarchini,  Id. 

13.  In  an  action  to  foreclose  a  mechanic's  lien, 
•n  owner  who  fails  to  defend  cannot  be  made  per- 
sonally liable  for  costs  incurred  by  trial  of  Issues 
between  the  claimant  and  the  contractor;  but,  it 
the  sums  due  from  the  owner  to  the  contractor  be 
sufficient  to  cover  the  lien  and  costs,  the  claimant 
Is  entitled  to  full  satisfaction.— Holler  v.  Apa, 
(Com.  PI  N.  Y.)  18N.  Y.  a  688;  Same  v.  Giordano, 
Id. :  Same  v.  Tarchini,  Id. 

18.  Costs  of  an  appeal  given  against  contractor 
are  not  «  liability  to  be  borne  by  owner  or  prem- 
ises, where  owner  does  not  api>eal.— Holler  v.  Apa, 
(Com.  PI.  N.  Y.)  18  N.  Y.  8. 688;  Same  v.  Giordano, 
Id. ;  Same  v.  Tarchini,  Id. 

Defenses. 

14.  That  the  effect  of  the  filing  of  a  notice  of 
lien  by  subcontractors  may  have  been  to  destroy 
the  credit  of  the  principal  contractors,  foroe  them 
to  abandon  tbeir  contract,  and  throw  the  burden 
of  completing  the  work  on  the  owner,  is  not  avail- 
able either  to  the  principal  contractors  or  to  the 
owner,  as  a  defense  to  the  enforcement  of  the  lien. 
—Mull  V.  Jones,  (Com.  PI.  N.  Y.)  18  N.  Y.  S.  869. 

15.  Subcontractors  for  the  plastering  of  a  build- 
ing, who  had  completed  their  work  except  the 
pointing  up,  to  be  done  after  the  other  mechanics 
had  left  the  building,  filed  a  notice  of  lien  there- 
for, stating  that  all  their  work  bad  been  done; 
and  thereafter  the  principal  contractors  abandoned 
the  work,  leaving  it  unfinished.  Held,  that  it 
was  no  defense  to  the  enforcement  of  the  lien  that 
the  subcontractors  were  not  entitled  to  payment 
until  the  pointing  up  should  be  done,  as'  tbeir 
contract  was  substantially  performed,  and  com- 
plete performance  was  prevented  by  the  contract- 
ors' abandonment  of  the  work. —  Mull  v.  Jones, 
(Com.  PL  N.  Y.)  18  N.  Y.  S.  859. 

Vacation  of  judgment  against  plaintiff 
— Bedeposit  of  money  with  clerk. 

16.  When  a  judgment  on  plaintifTs  default,  in 
an  action  to  foreclose  a  mechanic's  lien,  is  va- 
cated, the  action  is  reinstated,  and  the  moneys 
which  were  on  deposit  with  the  county  clerk  to 
discharge  the  lien,  and  which  were  withdrawn  by 
defendant  after  judgment,  should  be  redeposited. 
—Cunningham  v.  Hatch,  (Com.  Pi  N.  Y.)  18  N. 
Y.  8.  458. 

17.  An  order  directing  such  redeposit  is  not  un- 
authorized as  being  without  a  trial  and  judg- 
ment of  ownership.— Cunningham  v.  Hatch,  (Com. 
PI.  N.  Y.)  18  N.  Y.  S.  438. 


Minor. 

See  Infaney. 

Mistake. 

As  ground  for  reformatioa  of  contract,  see  E^ 
ti/,8. 

Modification. 

Of  Jadgment,  see  Judgment,  21,  23. 

Money  Had  and  Received. 

See  AasumpM,  8-4. 

MOBTOAGES. 

Agreement  of  purchaser  on  foreclosure  to  oonv^ 
to  mortgagor,  necessity  of  tender,  see  Tender. 

Foreclosure,  see  Bankruptcy,  1;  Railroad  Con- 
vanies,  0,  7. 

Of  trust  property,  see  7Vu<t«,  5. 

Overpayment  by  mistake,  recovery  of  interest 
see  IntereaU 

Assignment  of  debt  and  mortgage. 

1.  An  assignment  of  a  mortgage  executed  by  s 
person,  describing  himself  as  "  admiaistrator  of 
the  estate  of"  the  mortgagee,  without  proof  of  tb« 
death  of  the  mortgagee,  or  that  the  assignor  was 
her  administrator,  is  not  sufficient  to  prove  own- 
ership of  the  mortgage  in  the  assignee. — Ija  Ton. 
rette  v.  Decker,  (Sup.)  IS  N.  Y.  B.  840. 

Foreclosure — Decree. 

2.  A  judgment  of  foreclosure  is  not  invalidat- 
ed by  the  fact  that  the  guardian  ad  litem  of  cer- 
tain  minors  interested  in  the  mortgaged  propert? 
did  not  appear,  or  that  he  failed  to  perform  any  of 
the  acts  and  duties  required  of  htm  by  law. — ^Hop 
kins  V.  Frey,  (Sup.)  18  N.  Y.  8.  908. 

Bedemption. 

8.  I'be  owner  of  two  tracts  of  land,  oonslsting 
of  83  and  175  acres,  respectively,  gave  two  mort- 
gages on  the  SOS  acres,  one  mortgage  for  ^OQQ, 
and  the  other  fort6,0(X),  and  made  themeqnal  liens. 
A  prior  mortgage  for  ^,(XX)  had  been  given  on  the 
175  acres,  but  the  lien  was  postponed  to  that  of  the 
mortgages  just  mentioned.  In  January  the  owner 
of  the  land  conveyed  the  8S  acres  to  his  wife.  The 
t5,(XX)  mortgage  was  foreclosed  in  March,  and  the 
175  acres  were  conveyed  to  defendant.  In  April 
the  wife  mortgaged  the  33  acres  to  plaintiff.  Sub- 
sequently the  t2,0(X)  mortgage  was  foreclosed,  and 
the  208  acres  were  conveyed  to  defendant,  but 
plaintiff  was  not  made  a  party  to  the  foreclosure. 
Held  that,  if  plaintiff  had  been  made  a  partr  to  the 
foreclosure  suit,  he  could  have  insisted  that  the 
175  acres  be  sold  before  resort  was  had  to  the  33 
acres,  and  he  should  be  entitled  to  redeem  on  this 
basis.— Denton  v.  Ontario  County  Nat.  Bank, (Sup.) 
18  N.  Y.  S.  38. 
By  junior  mortgagee. 

4.  Where  a  senior  mortgagee  forecloses  witfaoat 
making  a  junior  mortgagee  of  the  land  a  party  to 
the  action,  an  action  by  the  latter  to  foreclose  may 
be  turned  into  one  for  redemption.  Bigelow  v. 
Davol,  (Sup.)  16  N.  Y.  S.  (M8,  co»itr<i.— Denton  v. 
Ontario  Connty  Nat.  Bank,  (Sup.)  18  N.  Y.  &  SS. 

Motion  to  Make  More  Definite. 

See  Pleading,  9. 
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Motion  to  Strike  Out. 

See  Pleading,  8. 

MUNICIPAL  CORPORATIONS. 

&id  to  railroads,  applioation  of  taxes,  see  And- 
road  Companie*,  6. 

[Compensation  of  officer. 

1.  Where  an  inspector  of  grading  and  reflat- 
ing of  a  city  continues  to  perform  his  duties  as 
»ucb,  notwithstanding  serrioe  on  him  of  a  notice 
of  his  suspension,  be  is  entitled  to  the  agreed  com- 
peosution  for  the  period  during  which  such  serv- 
ices are  rendered.  Gregory  v.  Mayor,  etc.,  21  N. 
E.  119,  113  N.  Y.  416,  followed.  Higgins  v.  Mayor, 
etc.,  (N.  Y.  App.J  80  N.  E.  44,  distinguished.— 
Myers  ▼.  City  of  New  York.  (Sup.)  18  N.  Y.  S.  904. 

Police  department. 

2.  The  dismissal  of  a  police  officer  from  the 
force  by  the  police  commissioners,  on  a  charge  of 
mi soonduot  while  on  patrol  duty,  cannot  be  sus- 
tained, on  review  by  certiorari,  where  the  record 
shows  that  no  evidence  was  given  that  snch  mis- 
conduct occurred  while  theofacerwas  on  patrol 
duty.— People  v.  HacLean,  (Sup.)  18  N.  Y.  S.  897. 

8.  In  cases  of  trials  before  police  commission- 
ers the  power  of  the  court  to  reverse  the  proceed- 
ings is  limited  to  those  cases  where  there  is  no  ev- 
idence to  support  the  conclusion  arrived  at,  or,  if 
there  is  some  evidence,  the  preponderance  is  so 
great  against  snch  oonclusion  that.  If  it  were  the 
verdict  of  •  jury,  such  verdict  would  be  set  aside 
as  against  the  evidence.— People  T.  French,  (Sup.) 

18  rf  y.  a  660. 

4k  An  officer,  accused  before  the  police  oommls- 
•loners  of  drunkenness,  made  excuse  that  the  in- 
toxication was  caused  by  his  taking  a  physician's 
prescription.  The  physician  testlflea  that  the 
things  admittedly  done  by  the  officer  would  not 
account  for  his  condition  at  the  time  in  question. 
Held  that,  there  being  sufficient  evidence  to  sup- 
port the  charge  of  intoxication,  the  conclusion  of 
the  commissioners  should  not  be  disturbed.  — 
Feople  V.  French,  (Sup.)  18  N.  Y.  S.  660. 

Sights  of  creditors  of  contractor — No- 
tice of  lien. 

5.  Under  Laws  1883,  o.  410,  f  188S,  requiring 
that  a  notice  of  a  lien  on  moneys  due  by  the  city  of 
New  York  to  a  contractor  shall  state  the  amount 
of  the  lien,  and  from  whom  the  same  is  due  to 
claimant,  a  notice  which  states  that  the  amount 
claimed  was  due  by  a  contractor  under  a  contract 
made  with  his  agent,  when  the  fact  was  that  the 
alleged  agent  was  a  subcontractor,  and  not  an 
agent,  and  that  the  money  was  due  from  him,  and 
not  from  the  contractor,  is  insufficient. — Fiske  v. 
Bogers,  (Super.  N.  Y.)  18  N.  Y.  8. 191. 

Control  of  streets. 

6.  Where  the  mayor  of  a  city  illegally  Issues  a 
permit  for  a  display  of  flre-worics  on  a  street,  in- 
stead of  a  public  square,  the  corporation  is  liable 
for  damages  to  property  by  Are  resulting  there- 
from.—Speir  V.  City  of  Brooklyn,  (City  Ct.  Brook.) 
18  N.  Y.  B.  170. 

Defective  streets. 

7.  A  highway  within  the  corporate  limits  of  a 
city,  designated  as  a  "street,"  used  as  such  for 


more  than  90  years,  having  a  well-deflned  road- 
way and  sidewalk,  and  water-main,  lamps,  and 
sewers  paid  for  by  the  city,  which  has  been  im- 
proved by  the  city,  and  which  has  100  or  more  resi- 
dents thereon,  is  a  street  for  whose  defective  condi- 
tion the  city  will  be  liable  to  persons  injured.— Mo- 
Cormick  v.  City  of  Amsterdam,  (Sup.)  18  N.  Y.  B. 

8.  Amsterdam  City  Charter,  J  88,  provides  that 
the  oommoD  council  shall  designate  on  the  city 
map  all  such  streets  as  cannot  be  put  in  proper 
condition  for  general  travel  without  too  great  ex- 
pense, after  which  the  city  shall  not  be  liable  for 
accidents  or  injuries  to  persons  caused  by  their  de- 
fective condition.  Held,  that  the  burden  of  proof 
Is  on  the  city  to  show  compliance  with  such  provis- 
ion, and  that,  in  the  atmence  of  such  evidence.  It 
will  be  presumed  that  the  city  has  not  so  desig-' 
nated  a  street  on  which  plaintift  received  an  In- 
jury, but  has  elected  to  treat  the  same  as  one  of 
the  streets  for  which  it  was  responsible. — McCor- 
mlck  V.  City  of  Amsterdam,  (Sup.)  18  N.  Y.  S.  878. 

9.  Plaintiit  was  driving  in  a  ^eigh  on  a  street 
running  along  a  hlU-side,  and  in  turning  suddenly 
Into  an  intersecting  street  running  up  and  down 
hill,  wltii  the  grade  of  which  the  bill-side  street  at 
the  crossing  necessarily  conformed,  the  sleigh 
elided  sideways  down  the  street  on  the  ice  until 
it  struck  the  edge  of  an  open  gutter,  where  It  was 
upset,  and  plaintiff  thrown  out  and  injured.  There 
was  no  evidence  that  the  gutter  was  improperly 
constructed  or  out  of  repair.  Held,  that  a  judg- 
ment for  defendant  should  not  be  disturbed.— Le- 
vasseor  t.  ViUage  of  Haverstraw,  (Sup.)  18  N.  Y. 
B.2S7. 

Contributory  negligence. 

10.  Where  plaintiff,  before  dark,  passed  a  por- 
tion of  a  street  undergoing  repairs,  and  seeing,  as 
she  testified,  that  "it  was  torn  up, "  and  that  "there 
was  no  pavement  or  cross-walk, "  passed  around 
the  same  upon  planks  tamporaiily  laid,  and,  re- 
turning in  the  dark,  attempted  to  cross  the  un- 
paved  space,  and  was  Injured,  she  was  guilty  of 
contributory  negligence.— McCabe  r.  City  of  Buf- 
falo, (Sup.)  18  N.  Y.  &  889. 

Sidewalks — Ice  and  snow. 

11.  Plaintiff  was  walking  on  a  sidewalk  on  a 
very  steep  grade,  during  a  snow,  which  bad  been 
falling  for  two  hours,  and  had  covered  a  coating  of 
old  ice  on  the  walk  to  the  depth  of  two  Inches,  and 
while  so  wallfing  fell,  and  was  injured.  Hejd,  in 
the  absence  of  evidence  that  the  old  ice  was  a  con- 
curring cause  of  plaintiff's  fall,  that  a  verdict  for 
plaintiff  must  be  set  aside. — Lawless  v.  City  of 
Troy,  (Sup.)  18  N.  Y.  S.  506. 

Public  improvements — Assessments. 

12.  A  lateral  sewer  benefits  an  abutting  owner 
as  well  by  drainage  of  the  street  as  by  his  pipe 
connections  with  the  sewer.  Therefore  the  owner 
of  corner  property  is  liable  to  assessment  for  sew- 
ers on  either  street,  under  Laws  1888,  a,  &S3,  J  SO, 
providing  that  abutting  owners  shall  be  assessed 
"in  proportion  to  the  benefit  received  by  them, 
respectively. " — People  v.  Adams,  (City  Ct.  Brook.) 
18N.  Y.  S.  44.3. 

18.  A  petition  was  filed  in  1872,  alleging  fraud 
and  irregularity  in  an  assessment  for  public  im- 
provements, under  Laws  1858,  c.  833,  {  1,  providing 
that  notice  of  such  proceeding  shall  be  given  cor- 
poration counsel,  on  which  the  court  shall  proceed 
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forthwith  to  hear  tho  proofs.  Notice  was  giv«n  to 
the  corporation  counsel  October  23,  1872,  who  in- 
dorsed thereon  a  consent  that  proofs  be  taken  forth- 
with. No  further  prooeedinf^s  were  taken  until 
1890,  when  petitioner,  after  notice,  moved  to  con- 
tinue the  proceedings.  Held,  that  the  statute  con- 
templated immediate  proceedings  by  petitioner, 
and  that  such  consent  of  counsel  did  not  authorize 
the  continuance  of  the  proceeding  until  such  time 
as  petitioner  thought  fit  to  revive  it.— In  re  Duffy, 
(Sup.)  I8N.  Y.  8.  498. 

14.  The  mere  service  of  the  notice,  not  fbllowed 
'Q)>by  any  proceeding  under  it,  was  ineffectual  to 
commence  any  specinl  proceeding  under  such  stat- 
ute, and  the  nppUcation  to  revive  should  have  been 
denied.  In  re  Rosenbaum,  28  N.  B.  172,  119  N.  Y. 
24,  diBanguistted.— In  M  Duffy,  (Sup.)  IB  N.  Y.  B. 
4m. 

15.  LawslSSS,  o.  398,  providing  for  the  Improve- 
Ueitt  of  Oertain  streets  in  Brooklyn,  was  not  re- 
pealed byliaws  18M,  and  acts  amendatory  thereof, 
adopting  a  general  plan  for  improving  streets  in 
that  olty,  the  two  plans  being  not  inconsistent 
with  each  other;  and  an  award  made  to  a  property 
owner  under  the  special  act  may  be  enforoed.— - 
Rehfeldt  v.  CAVy  of  Brooklyn,  (City  Gt.  Brook;)  18 
N.  Y.  S.  780. 

10.  Under  Laws  1882,  o.  410,  |  97D,  which  pro- 
Tides  that  in  case  of  the  opening  of  any  street  in 
New  York  city,  "Where  no  building  for  which 
compensation  can  lawfully  be  made  shall  be  taken, 
the  assessment  district  shall  not  extend  beyond 
the  center  line  of  the  block  adjacent  thereto, " 
property  beyond  such  limit  is  only  assesMible  for 
the  value  of  the  building,  when  one  is  taken. — In 
re  Board  of  Street  Opening  ^  Improvement  of 
City  of  New  York,  (Sup.)  IS  N.  Y.  S.  727;  In  re 
Forest  Av6.,  Id> 

Public  improvements — Damages. 

17.  Where  one  Whose  land  had  been  taken  by 
commissioners  in  opening  a  street  failed  to  file  ob- 
jections to  their  award  within  the  time  fixed  by 
statute,  and  no  suiflcient  excuse  was  given  for 
such  failure,  add  the  report  had  been  confirmed, 
and  the  assessments  have  been  made,  the  report 
will  not  be  recommitted  for  amendment  as  to  such 
award.— In  t^  Lexington  Ave.,  (Sup.)  18  N.  Y.  S. 
828;  In  re  Schrerer.  Id. 

Actions. 

18.  Under  Laws  1886,  o.  678,  which  provides  that 
no  action  against  a  city  of  this  state  having  50,000 
inhabitants  or  over,  for  damages  for  personal  in- 
juries alleged  to  have  been  sustained  by  reason  of 
the  negligence  of  such  city,  shall  be  maintained, 
unless  notice  of  the  intention  to  commence  such 
action,  and  of  the  time  and  place  at  which  the  in- 
juries were  received,  shall  nave  been  filed  with 
the  counsel  to  the  corporation,  or  other  proper  law 
officer  thereof,  within  six  months  after  such  cause 
of  action  shall  have  accrued,  such  notice  of  an  in- 
tention to  sue  is  a  prerequisite  to  the  right  to  main- 
tain the  action,  though  It  was  commenced  within 
six  months  after  cause  of  action  arose.  Heyer  v. 
Mavor,  etc.Ll4  Daly,  895;  Duff  v.  Mayor,  etc., 
(Super.  N.  Y.)  16  N.  Y.  8.  868,— contro.— Bauer 
v.  City  of  Buffalo,  (Sup.)  18  N.  Y.  8.  672. 

Mutual  Benefit  Imnuanoe. 

See  Inmranoe,  14-16. 


WBGLlQiENGS. 

Contributory  negligence,  see  Mcuter  ancl  SeroasL 

14-20. 
accidents  at  crossings,  see  RcMroad  Corsja- 

nies,  8. 
injury  to  traveler  by  defective    street^  set 

Munioipal  Corporatlorui,  10. 
Liability  of  horse  and  street  railroad  company, 

see  Horxe  and  Street  RcMroadt,  .5. 
Of  fellow  servants,  see  Mristerand  Servant,  It,  11 
master,  see  Master  and  Servant,  4-9. 

Xtninclosed  elevators. 

1.  No  duty  devolves  upon  the  owners  of  t 
building  to  procure  an  inspection  of  the  elevator, 
and  a  direction  by  the  inspector  that  it  be  inclosed; 
none  being  imp<Mied  by  Laws  1887,  o.  463,  S  8,  re- 
quiring proprietors  to  inclose  the  shafts  of  ele- 
vators, if  deemed  necessary  by  the  inspector  for 
the  safety  of  employes.— Boelua  T.  Mdoa,  (fiom. 
PLN.  Y.)18N.Y.  ai06. 

FaUimg  walls. 

2.  A  contractor  for  the  lron-w«i4c  at  •  bnlU- 
Ing,  who  removes  bmoes  from  it«  w«lla  plooei 
there  by  the  contracting  mason,  in-  ooDaequenoe  of 
which  the  walls  tail  under  a  stixiug  wind,  is  guilty 
of  negUgenoe,  atad  liable  tor  tho  ensoiDK'  damage*. 
— Pasquini  v.  Lowery.  (Sup.)  18  N.  Y.  8.  284. 

8.  The  braoes  having  been  placed  agstnat  the 
wall  for  the  very  purpose  of  gruardiDg-  aoainst 
high  windsj  and  tiie  fall  having  been  oaased  by  a 
high  wind,  but  not-  A  hurricane,  defendant's  oon- 
tentton  that  the  removal  of  the  braoea  was  not  a 
negligent  act,  beoause  ths  accident  that  oecnrred 
could  not  be  reatfahably  anticipated,  was  without 
merit.— Pasquini  v.  Lowery,  (Sup.)  18  N.  Y.  S.  284. 

By  independent  contractor  in  repairing 
dwelling— Liability  to  landlord  for 
damages  paid  ta  tenant. 

4.  A  contractor  Who  repairs,  in  a  defective 
manner,  thereof  of  a  building  occupied  bytenantSi 
does  not  occupy  the  relation  of  servant  to  the  land- 
lord, and  is  liable  to  reimburse  him  for  resulting 
damagespaid  to  the  tenants.  Sulzbacher  v.  Dickie, 
6  Daly,  469,.  followed.— Malony  v.  Brady,  (Com.  ?!. 
N.  Y.)  18  N.  Y.  8.  757. 

Contributory  negligence. 

5.  In  an  action  for  personal  injuries,  by  a  serv- 
ant against  his  master,  plaintilTB  request  to 
charge,  which  required  a  verdict  for  plaintiff  on  t 
finding  of  negligence  on  the  part  of  defendant.  Id 
disregard  of  the  evidence  of  contributory  negli- 
gence, was  properly  refused. — Smith  v.  FenDsyl* 
vania  Coal  Cto.,  (Sup.)  18  N.  Y.  8.  637. 

Imputed  negligence. 

6.  Where  a  child  of  an  age  too  tender  to 
charge  it  with  contributory  negligence  Is  ruaovsr 
by  a  wagon  in  the  street,  the  negligence  of  Its 
mother  in  sending  it  on  the  sireet  unattended  oinst 
be  imputed  to  it.  15  N.  Y.  S.  DSH,  revened.— Dnd- 
ley  V.  Westoott,  (Com.  PL  N.  Y.)  18  N.  Y.  8.  isa 

Pleading. 

7.  PiHiutlfl  alleged  that  he  mam  Injnred  by  rea- 
son of  the  absence  of  a  snfBcient  guardrail  scotind 
the  floor  of  defendants'  freight  elevator,  on  wbicli 
he  was  riding,  but  alleged  nothing  as  to  ctofsad- 
aata'  faUora  to  iDolosa  the  elevator  shaft,  which 
also  eontriJMited  to  his  injniy.    Htid,  tOial  tbi 
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aurt  erred  In  Ulowttif  pMBttff  to  fead  tn  evl- 
enoe  X<aws  1887,  e.  4ffi3,  S  t>i  reqnlflng  proprle- 
>rs  v,(/  inclose  the  shafts  of  elevators.  If  deemod 
ecessary  by  the  Inspector  for  tbe  safety  of  em- 
loyes.— BMhm  t.  Haoe,  (Com.  PI.  N.  T.)  18  N.  Y. 
L  106. 

Bvidenoe. 

8.  A  ohild  S^  years  old  attempted  to  oross  In 
ront  of  aa  approadilng  street-ci.r.  and,  in  doing 
lo,  ran  between  the  front  and  hind  wheels  of  an 
ixpress  wagon,  which  was  coming  no  behind  the 
:ar,  and  was  injured.  Held,  that  the  fact  that 
itae  wagon  was  being  driven  too  fast  jnst  before 
ihe  accident  was  Immaterial,  there  being  enough 
M>  show  that  the  accident  wonld  have  happened 
lust  tbe  same  had  the  wagon  been  driren  at  a 
ilower  speed,  and  that  the  driver  could  not  have 
avoided  the  accident  by  the  exercise  of  ordinary 
care.  15  N.  T.  S.  953,  reversed. — Dudley  v.  West- 
cott,  (Com.  PL  N.  Y.)  18  N.  Y.  A.  130. 

9.  In  an  action  to  recover  damages  caused  by 
tbe  fall  of  a  portion  of  a  green  wall  resulting  froa 
the  removal  of  Its  braces  by  defendant,  evidence 
that  the  braces  were  of  proper  construction,  that 
if  they  hod  remained  the  wall  wonld  not  bavtf 
luUen,  and  that  where  other  braces  were  left  ttao 
wall  was  unatCected  by  the  wind,  justified  a  find- 
ing that  the  removal  oi  tbe  Inacea  caused  the  wail 
to  fall.— Pasquini  v.  Lowery,  (Sup.)  18  N.  Y.  S. 
1264. 

STEGOTIABIiB    UrSTBXTllENTS. 

Action  on  note,  see  Partiei. 

— ^  executed  by  firm,  see  Partnerthlp,  14, 16. 

judgment  by  confession,  see  Judgment,  3. 

right  to  set  up  defense,  see  EnUyppel,  6. 

Consideration  of  note,  see  Contracts,  8. 

Joinder  of  causer  sounding  in  tort  and  contract, 

Bee.i4ctioii,  1. 
Note  obtained  by  duress,  see  Duress. 
Refusal  of  bau  to  pay  ohecli,  see  BnvHs  and 

BnnMng. 
Itenewal  note  in   larger  amount,  validity,   see 

Usurj/,  2. 

Proof  at  delivery — Possession. 

1.  The  mere  production  of  a  promissory  note  SB 
years  after  maturity,  by  the  administrator  of  the 
payee,  which  note  was  not  mentioned  in  aa  inven- 
tory of  the  assets  of  the  testator,  filed  11  years 
thereafter,  nor  waa  proven  as  a  claim  in  proceed- 
ings in  bankruptcy  against  one  of  the  matters  13 
yeai-s  thereafter,  and  on  which  no  proceedings 
were  taken  against  the  makers  by  the  payee  in  bis 
lifetime,  nor  oy  his  representatives  after  his  de- 
cease, until  the  present  action,  affords  no  proof  of 
delivery  of  the  note,  nor  its  validity. — ^Milla  T.  Hus- 
son,  (Sup.)  18  N.  Y.  S.  61». 

Negotiability. 

2.  Where  notes  for  advances  made  for  the  pur- 
pose of  completing  buildings  are  delivered  to  a 
bank  before  maturity,  the  consideration  having 
been  advanced  on  them,  they  become  negotiable 
paper.-Western  Nat.  Bank  v.  Wood,  (City  Ct.  N. 
Y.)  18  N.  Y.  S.  718;  Homestead  Bank  v.  Same,  Id. 

Signing    as    officer    at  company — Per- 

sonsl  lisbUlty. 

3.  A  note  was  exiecnted  in  the  following 

form:  "Three  months  after  date  we  promise  to 

vay  to  the  order  of  O.  &  C.  Ice  Co.  $7,600,  at 


M.  Bank;  valuA  teeelvedL  [Signed]  E.  H.CIose, 
Treas.  John  CHark.  Prest."  The  words  "Ridge- 
wood  Ice  Company"  were  printed  across  the  end 
of  the  note.  Held,  that  the  note  was  the  personal 
and  individual  obligation  of  the  makers.— Casco 
Nat.  Bank  v.  Clark,  (Sup.)  18  N.  Y.  S.  887. 

Accommodation  paper. 

4.  A  bank  passed  the  proceeds  of  discount  of 
diverted  aocommodation  notes  to  the  credit  of  B., 
the  person  accommodated,  and  took  from  him  two 
cheeks,  aggregating  the  amount  of  the  discount, 
one  of  which  it  credited  to  the  account  of  a  firm 
of  which  S.  was  a  member,  to  Iwlance  a  check  de- 
posited by  that  firm,  which  came  back  through  the 
clearing  house   unpaid,   notwithstanding   which 
credit  the  bank  still  retained  the  returned  check 
as  a  claim  against  tbe  firm  in  case  tbe  title  to  tta.« 
discounted  notes  should  falL    The  two  ohecks  of 
8.  were  never  canceled  by  the  twnk  as  paid.    Held 
InsufBcient  to  show  that  the  bank  was  a  purchaser 
of  the  notes  for  value.— Sixth  Bat.  Bank  v.  Loril> 
lard  Briok  Works  Co.,  (Super.  H.  Y.)  U  N.  Y.  S. 

Indorsement  and  transfer. 

5.  One  a.  granted  a  license  to  use  a  patent 
jointly  to  defendant  and  one  P.,  each  of  whom  ex- 
ecuted to  him  his  note  for  93,600.  H.  insisted  that 
P.'B  note  should  be  made  payable  to  defendant's 
order,  and  indorsed  by  him,  which  was  done.  De- 
fendant paid  bis  note,  tnit  P.,  in  renewal  of  bis, 
^vft  two  notes,  one  for  91,800  and  one  for  91,200, 
payable  to  defendant's  order,  and  indorsed  by  him. 
When  the  91,800  note  became  due,  P.  paid  9800  on 
It,  and  gave  a  renewal  note  for  91,000,  which  was 
indorsed  by  defendant,  and  assigned   by  H.  to 

Slaintifl.  field,  in  an  action  by  plalntilf  against 
efendant  on  the  91,000  note,  that  there  was  a  suf- 
ficient consideration  for  defendant's  indorsement. 
—Tome  T.  Gerlach,  (Sup.)  18  K.  Y.  B.  93i 

Bona  fide  pnroluMers. 

0.  In  an  action  on  a  promissory  note,  which  is 
affected  with  fraud,  the  burden  is  on  plaintiff  to 
show  that  he  is  a  bona  flile  holder  for  value  with- 
out notice;  and  hence  defendant  is  entitled  to 
give  evidence  of  the  frand  without  first  proving 
that  plaintiff  had  notice  thereof,  and  this  right  is 
not  affected  by  the  fact  that  plaintiff  is  allowed 
to  give  evidence  of  bona  ;lde«  while  presenting 
his  case  in  chief.— Ogden  v.  Pope,  (Com.  PI.  N.  Y.) 
18  N.  Y.  B.  140. 

7.  in  an  action  on  a  note,  the  evidence  being 
that  it  was  stolen  from  the  custody  of  defendant's 
partner,  the  court  erred  in  rendering  judgment 
for  plaintiff  without  proof  that  be  was  a  purchaser 
for  value.— Claffy  v.  Farrow,  (City  Ct.  N.  Y.)  18 
H.  Y.  8.  160. 

8.  In  an  action  by  the  holder  of  notes  given  by 
defendant  in  payment  for  seed  rye  bought  of  a  seed 
company  at  a  high  price,  it  appeared  that  the  com- 
pany's agent,  a  friend  of  defendant,  overpersuad- 
ed  him  by  the  promise  that  the  company  would 
sell  for  him  part  of  the  orjp  raised  therefrom  at  an 
enhanced  price,  which  the  company  failed  to  do, 
and  defendant  alleged  this  as  a  false  representa- 
tion. The  contract  involved  the  cheating  of  some 
one,  and  defendant  fully  understood  its  terms. 
Held  that,  though  it  was  doubtful  how  far  the 
false  representation  induced  the  contract,  it  was 
of  salficient  importance  to  put  plaintiff  to  proof  of 
bis  being  a  hfmn  fide  purchaser  for  value,  before 
maturity.— Sanfofd  t.  Ifoss,  (Bup.)  18  N.  Y.  S.  078. 
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9.  The  taat  that  a  director  in  a  bank  disoonnt- 
inK  a  note  ia  also  a  director  in  a  corporation,  payee 
of  the  note,  is  not  sufficient  to  charge  the  dia- 
counting  bank  with  notice  of  equities  between  the 
maker  and  payee.— Casco  Nat  Bank  T.  Clark, 
(8up.)  18  N.  T.  &  887. 

10.  In  an  action  against  the  indoraer  of  a  note, 
where  the  note  is  produced  by  plaintiff,  the  pre- 
sumption is  that  he  took  the  same  for  value  and  be- 
fore maturity.— Toms  v.  Glerlaoh,  (Sap.)  18  N.  Y. 

11.  One  who  receives  negotiable  paper  In  part 
payment  of  an  account  is  not  a  bona  fide  bolder 
for  value,  and  is  affected  bv  all  the  equities  existing 
against  his  predecessor  in  title.— Lyon  ▼.  Fitch, 
(Super.  N.  y:)  18  N.  Y.  8.  867. 

12.  In  an  action  on  a  note  by  the  holder  against 
an  Indorser,  In  which  there  was  evidence  that  the 
note  was  transferred  for  value  without  notice  of 
defenses,  and  that  the  transfer  was  made  for  a 

fireoedent  debt,  the  court  properly  instructed  the 
ury  that  it  plaintiff  received  the  note  on  a  preced- 
ent debt  be  might  recover  if  the  payee  oould,  and 
that  if  he  took  before  maturity  and  for  value  he 
might  recover  from  defendant,  even  though  her  in- 
dorsement was  procured  by  fraud. — Uchtman  T* 
Tonyes,  (8up.)  18  N.  Y.  &  889. 

Aooeptanoe. 

13.  The  refusal  to  accept  a  draft  Irregularly 
drawn  is  not  a  breach  of  a  contract  requiring  the 
acceptance  of  a  draft  properly  drawn.— American 
Water- Works  Ca  v.  Veuner,  (Sup.)  18  M.  Y.  S. 
879. 

Protest  and  notice — Laches. 

14.  A  sight  draft  received  in  New  York  on  Fri- 
day was  presented  to  the  drawee  Saturday  tore- 
noon,  and  at  his  request  was  again  presented  on 
Monday,  when,  payment  being  refused,  it  was  pro- 
tested, and  the  usual  notice  mailed  on  the  same 
day  to  the  drawers.  Laws  N.  Y.  1887,  o.  289,  {  1, 
makes  Saturday  afternoon  a  half  holiday,  and  pro- 
vides that  demand  of  acceptance  or  payment  of 
any  bill  of  exchange  not  paid  on  the  forenoon  of 
that  day  maybe  made,  and  notice  of  protest  given, 
on  the  next  succeeding  secular  day.  Held,  that 
the  payees  were  not  guilty  of  laches,  and  that  the 
drawers  were  liable. — Sylvester  r.  Crohan,  (Sup.) 
18  N.  Y.  S.  646. 

Actions  on. 

15.  A  defense  to  an  action  on  a  note,  that  the 
same  was  fraudulently  procured  from  defendant 
by  false  representations,  is  not  inconsistent  with 
a  further  defense  that  there  was  an  agreement  be- 
tween plaintiff  and  defendant  that  the  latter 
should  not  be  concluded  by  the  note,  but  that  he 
might  afterwards  show  that  it  did  not  correctly 
represent  the  amount  due  by  him. — Gates  v.  Dun- 
don,  (City  Ct.  N.  Y.)  18  N.  Y.  8. 149. 

16.  In  an  action  on  a  note  against  an  accommo- 
dation indorser,  diversion  of  the  proceeds  of  the 
note  from  the  purpose  Intended  by  him  not  being 
alleged  In  the  answer,  evidence  thereof  was  prop- 
erly excluded. — V.  Loewer's  Oambrinus  Brewery 
Co.  V.  Bachman,  (Com.  PL  N.  Y.)  18  N.  Y.  B.  183. 

17.  In  an  action  on  a  note,  where  judtnnent 
was  entered  by  default  against  all  the  defend- 
ants except  the  first  indorser,  on  whom  process 
was  afterwards  served,  the  judgment  roll,  show- 
ing- the  judgment  by  default  against  the  other 
indorsers,  is  not  admissible  to  prove  his  title  by 
indorsement  from  them,  but  the  note  should  be 


produced^  and  proof  mad*  of  tbA  genuineness  d 
the  signature*  of  th«  indoraer*. — ClmSy  v.  Farrow, 
(City  Ct  N.  Y.)  18  N.  Y.  S.  160, 

Evidence. 

18.  In  an  action  against  the  maker  of  •  note  de- 
fendant pleaded  want  of  consideration,  which  de- 
fense rested  entirelv  on  bis  own  testimony  scd 
credibility.  JBeld,  tnat  the  court  erred  in  exclcd- 
Ing  testimony  offered  by  him  showing;  the  drcoD- 
stances  under  which  the  note  was  madew  IS  X. 
Y.  S.  102,  reversed.— Auerbach  t.  Feets<di,  (Coat 
PL  N.  Y.)  18  N.  Y.  8.  462. 

19.  Where  plaintiff  offers  no  evidence  that  the 
note  sued  on  was  ever  delivered,  tbousb  such  evi- 
dence is  within  his  reach,  it  is  proper  to  exclude,  as 
immaterial,  evidence  as  to  whether  tlie  maker  had 
made  any  pavments  on  the  note.— Hill*  ▼.  Hnssoo, 
(8up.)18N.Y.S.619. 

:  Burden  of  proof. 

90.  In  an  action  on  a  note,  the  burden  of  pm>- 
ing  agreementa  qualifyiug  plaintifl'a  right  to  re- 
cover, set  up  in  an  answer,  but  not  referred  to  in 
the  complaint,  devolves  on  defendant. — CoflBn  v. 
President,  etc.,  of  Grand  Rapids  Hydranlio  Co^ 
(Super.  N.  S.)  18  N.  Y.  B.  782. 

Newly-Disoovered  Evidence. 

As  ground  for  new  trial,  see  New  IVioI,  Z,  < 

Newspaper. 

Obscene  pablieatlona  in,  see  Ob«oen«  Publiea- 
tion«,  a. 

NEW  TBIAL. 

In  bastardy  prooeedlnga,  *ae  Criminal  Lavo,  8. 

Application. 

1.  Code  Civil  Proa  I  1002.  providing  that  a 
motion  for  a  new  trial  cannot  be  made  unless  no- 
tice be  given  before  the  expiration  of  the  time 
within  which  an  appeal  from  the  judgment  can  be 
taken,  refers  only  to  motions  in  actions,  and  doe* 
not  apply  to  special  proceedinga.  Dentse  v-  Denise, 
41  Hun,  9,  followed.— Baumann  v.  Moseley,  (Sup.) 
18  N.  Y.  B.  66B. 

Motion  before  trial  jadge. 

2.  Code  Civil  Proo.  {  999,  providing  that  the 
Judge  presiding  at  a  "trial  by  a  jury"  may  entei^ 
tain  a  motion  for  a  new  trial  on  his  minutes,  does 
not  authorize  such  motion  to  be  made  where  the 
trial  was  by  the  court  \vlthout  a  jury. — City  of 
New  York  v.  Constantino,  (Super.  N.  Y.)  18  N.  Y. 
8.788. 

NewIy-discoTered  evidence. 

8.  On  a  motion  for  a  new  trial  on  the  ground 
of  surprise  and  newly-discovered  evidence^  the  ev- 
idence relied  on  was  merely  contradictory  of  wit- 
nesses on  a  point  litigated  at  the  trial,  was  satis- 
factorily rebutted  by  answering  afBdavit,  and  was 
not  such  as  would  probably  change  the  result 
Held,  that  the  motion  wasproperly  denied. — Kan- 
ter  V.  Rubin,  (City  Ct  N.  Y.)  18  N.  Y.  8. 163. 

4.  A  new  trial  for  the  purpose  of  Introdncii.g 
evidence  which  the  moving  party  had  suppressed 
at  the  trial,  and  which  is  in  no  sense  newly-discov- 
ered evldeuce,  is  properly  denied.— Mill*  v.  Hu*- 
son,  (Sup.)  18  N.  Y.  8.  51fl. 
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Erroneona  oalonlation  of  trial  oonrt. 

5.  Where,  in  an  action  to  set  aside  the  conrey- 
ance  of  a  vested  remainder,  It  appears  that  the 
trial  court,  in  estimating  the  adequacy  of  the 
price,  erroneously  calculated  the  value  of  the  Ufa- 
estate,  thereby  making  the  purchase  price  appear 
fairly  adequate,  whereas  in  fact  it  was  grossly  in- 
adequate, a  new  trial  should  be  granted.— Jacob 
Friedman  r.  Hirsch,  (Sup.)  18  TX.  T.  8.  85;  Ben- 
jamin Z.  Friedman  T.  Same,  Id.  87. 

Statutory  new  trial  as  of  right 

0.  A  plaintiff  who,  instead  of  proceeding  In 
ejectment,  seeks  to  get  possession  of  land  by  an 
action,  tried  before  a  judge  in  equity  without  a 
jury,  to  have  a  deed  conveying  real  estate  ad- 
judged null  and  void,  thereby  waives  any  right  to 
relief  under  Code  Civil  Proc.  i  1525,  which  provides 
for  a  new  trial  in  actions  to  recover  the  possession 
of  real  property  on  payment  of  the  costs  of  the 
action.— Butta  v.  Fillmore,  (Sup.)  18  N.  T.  8.  018. 

7.  In  an  action  under  Code  Civil  Proc.  S  1638, 
to  detei  uzica  the  title  to  real  property,  if  plaintiP 
dies  while  the  action  is  pending  his  devisee  can  be 
compelled  to  proceed  with  the  action  in  his  place; 
and  where  a  judgment  has  been  once  vacated  prior 
to  tbe  order  of  substitution,  the  devisee's  uaiir. 
that  the  order  directing  him  to  continue  the  action 
under  the  order  of  vacation  deprives  him  of  a  new 
irtal,  to  which  be  would  be  entitled  under  Code 
Civil  Proc.  St  1525, 1040,  If  the  acUon  had  never 
b3en  commenced  by  his  predecessor  in  title,  has 
no  weight,  because,  when  he  takds  the  devise,  he 
takes  It  subject  to  all  Its  incumbrances,  of  which 
the  pendency  of  the  action  is  one.— Higgins  r.  City 
of  New  York,  (Sup.)  18  N.  Y.  B.  653. 

8.  Code  ClvU  Proc.  %  1525,  provides  that,  in  an 
action  to  recover  real  property,  at  any  time  within 
three  years  after  judgment  is  rendered,  upon  the 
application  of  the  party  against  whom  it  was  ren- 
dered, and  upon  payment  of  all  hosts  and  damages 
awarded  to  the  adverse  party,  the  court  must 
make  an  order  vacating  the  judgment  and  grant- 
ing a  new  trial.  Held,  that  when  the  court  of  ap- 
peals reverses  a  judgment  and  grants  a  new  triiU, 
and,  the  case  being  again  carried  np,  affirms  the 
judgment,  tbis  last  judgment  is  the  only  valid  one, 
and  the  period  of  three  years  prescribed  by  the 
statute  begins  to  run  only  from  the  date  of  such 
judgment,  and  that  within  this  period  a  new  trial 
must  be  granted  as  a  matter  of  right,  upon  the 
terms  prescribed  by  the  Code.— Landon  T.  Xowns- 
tznd.  (Sup.)  18  N.  f .  a  6S2. 

Non  OompoB  MentiB. 

Bee  Inianity. 

Nonsnlt. 

See  PraetUie  in  Civil  Case»,  2,  8. 

Notice. 

Of  appearance,  see  Avpearanee. 

application  for  mandamus,  necessity  for,  see 

Mandamvs,  1. 
assessment,  requisite*,  see  Insurance,  14. 
lien,  see  Mechanics'  Liens,  6-8. 
-^creditors  of  contractor,  see  UunMpal 

CorpnratUms,  6. 
retirement  of  partner,  pnblloation,  see  Pai-tner- 

•Mp.10. 


Of  trial,  servloe,  tee  Fraettoe  in  CMl  Catet,  7,  i. 
▼icions  horse,  what  oonstitntes,  see  Animcut, 

NUISANCE. 

Injunction. 

The  oonrt  will  not  restrain  tbe  necessary 
use,  by  tbe  street  cleaning  department  of  New 
York  city,  of  a  pier  of  the  said  city,  aa  a  dumping 
ground,  unless  the  plaintiff  shows  that  he  wHl  sus- 
tain special  and  irreparable  damages,  which  can- 
not be  compensated  by  an  ordinary  action  at  law. 
15  N.  Y.  B.  8SS,  affirmed.  —Hill  v.  City  of  New 
York,  (Sap.)  18  N.  Y.  S.  899. 

OBSCENE  FDBUCATIONS. 

Indlotment. 

1.  An  Indictment  under  Pen.  Code,  f  817,  for 
selling  obscpn'<  nublicatlons,  which  allese'l  that 
defenilant  "sold  an  obscene,  lewd,  laadviotu* 
flltby,  and  indecent  newspaper,  •  •  •  containinf 
stories  of  an  inUecent  ana  immoral  character,  hav- 
ing a  tendency  to  degrade  and  corrupt  the  morals, " 
was  bad  on  demurrer,  because  it  did  not  set  ont 
the  contents  of  tbe  paper  to  show  that  it  was  of 
tbe  character  alleged.— People  v.  Danahy,  (Sup.) 
18  N.  Y.  8.  487. 

Newspapers. 

8.  The  provision  of  Pen.  Code,  1 817,  that  a  pei^ 
son  who  sells  any  printed  matter  of  an  Indecent 
character  is  guilty  of  misdemeanor,  applies  to  sale* 
of  newspapers  containing  suoh  natter.— PeopU  r. 
Danshy,  (Sup.)  18  N.  Y.  S.  407. 

Office  and  Officer. 

See  Beoeivers. 

OLEOHABaABINE. 

Intent  to  sell  as  dairy  product. 

Laws  1886,  a  188,  (  8,  as  amended  by  Law* 
1880,  e.  677,  provides  that  "no  person  shall  mann- 
f  acture,  mix,  or  compound  with  or  add  to  natural 
milk,  cream,  or  batter  any  animal  fats,  or  animal 
or  vegetable  oils;  nor  shaJl  he  make  or  manufac- 
ture any  oleaginous  substance  not  produced  from 
milk  or  cream,  with  Intent  to  sell  the  same  for  but- 
ter or  cheese  made  from  nnadulterated  mlUc  or 
cream,  or  have  the  same  in  bis  possession,  or  offer 
the  same  for  sale,  with  such  intent;  nor  shall  any 
article  or  substance  or  compound  so  made  or  pro- 
duced ^0  sold,  intontionally  or  otberTr^se,  ax  and 
for  butter  or  cheese,  the  product  of  the  dairy. " 
Held  that,  In  order  to  prove  a  violation  of  such 
stetute,  it  was  not  sulBcient  to  show  that  defend- 
ant had  manufactured  oleomargarine  by  mixing 
animal  fsts  with  natural  milk,  eto.,  but  the  intent 
to  sell  the  oleomargarine  so  manufactured  as  the 
product  of  unadulterated  milk  or  cream  must  also 
appear.— People  v.  Dold,  (Sup.)  18  N.  Y.  B.  6^8. 

Opening  and  Vacating  Judgments. 

See  Judgment,  28-25.  « 

Opinion  Evidence. 

See  Evidence,  7-ia 
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OrdetB. 

Appealable  orders,  see  A  piieat,  3. 
Oi  reference,  see  Reference,  6. 
To  pay  over  monev,  see  AtUimev  and  CUent,  8, 4. 
show   cause,   belore  whom    returnable,  sea 
Practice  in  dull  Cotes,  10. 

Parent  and  Child. 

See  Infancy. 

Parol  Evidence^ 

Bee  EvIOence,  16-80. 

PAItTIE& 

Enforcement  of  liens,  see  Mechanic*''  Liena,  9-18. 

TfuBtes  of  express  trust. 

1.  An  action  on  »  note  payable  to  *C.  &  S., 
agents"  of  a  syndicate,  on'  tbe  return  of  oertadn 
collaterals,  may  be  fflaintaiaed  by  C.  A  8.  la  tkatr 
own  names  as  "trustees  of  an  express  trust,"  «»■ 
der  Code  Civil  Proc.  $  4i».— Coffin  r.  Prertctent, 
etc.,  of  Grand  Rapids  HydrauUo  Co.,  (Supers  K. 
Y.)  18  N.  Y.  S.  TSa. 
Beal  party  In  tntereat. 

2.  In  an  action  on  a  note  payable  to  <3.  A 
B.,  agents  of  a  syndicate,  the  objection  that  C. 
A  S.  were  not  the  r^al  pMrtiea  in  interest  sboiild 
hare  been  pleaded  in  defense.— Coffin  ▼.  Prfai> 
dent,  etc.,  of  Graiid  Rapids  Hydmnlic  Co., 
<8i9er.  N.  Y.)  IS  N.  Y.  S.  782. 

PABTNESSHIP. 

Certificate  of  aoknowled^rment  by,  requisites,  see 
Asstgjiment  for  Benefit  of  Creditors,  8. 

Tenancy  in  common  or  partnership,  see  Tenancy 
in  Common  aTid  Joint  Tenancy,  !• 

What  constitutes. 

1.  The  fact  that  one  tenant  in  eommon  of  eU 
lands  collected  the  rents  and  royalties  thereof  un- 
der a  power  of  attorney,  and  remitted  to  the  ofteV 
tenants  their  proportions  of  tbe  net  prodoot  for 
distribution,  does  not  tend  to  establish  a  partner- 
ship  between  snoh  tenants.— St  John  v.  Coateak- 
(Sup.)  18  N.  Y.  &  419. 

Evidence  of. 

2.  In  an  action  for  an  acoountini;  of  a  partner- 
ship, of  which  plaintiS's  intestate  was  alleged  to 
have  been  a  member,  where  there  were  no  written 
articles  of  partnership,  and  the  testimony  was  oon- 
flictinjr  as  to  whether  or  not  tbe  intestate  was  a 
member  of  the  partnership,  written  extracts  from 
tbe  books  of  the  firm,  showing  that  the  Intestate 
received  a  certain  proportion  of  the  profits  of  the 
firm,  and  tbe  fact  that  the  account-books  of  the 
firm  had  been  surreptitiously  disposed  of,  wpre 
sufficient  to  create  a  preponderance  of  evidence  in 
favor  of  plaintiff.— Kearney  t.  llorria,  (Sup.)  18 
K.  Y.  8.  846. 

8.  For  the  purpose  of  determining  whether  a 
member  of  a  partnership  Mtired  therefrom  at » 
certain  time,  or  became  a  member  of  a  new  firm, 
the  dealings  of  the  members  of  the  new  firm  with 
one  another  and  tbe  publlo,  thoir  statements  to 
each  other  and  the  public  whether  written  or  oral, 
and  their  books,  are  all  competent  evidence. — 
Peyser  v.  Hyers.  (Sup.)  18  N.  Y.  &  786i. 


4  The  adalBBtoB  of  one  of  m  dtmber  of  persea 
sought  to  be  charged  as  partners  are  not  admijsi- 
ble  to  nrove  the  partnership.— '  Lyoa  v.  Fiic^ 
(Super.  N.  Y.)  18  N.  Y.  &  86^ 

SufiSolenoy. 

5.  Defendants'  testator  agreed  to  reoef  Te  IS  pa 
cent,  on  his  capital  invested  in  a  partnership  in  tin 
of  profits.  On  dissolution  of  the  firm  by  limitstioi. 
a  new  firm  was  formed  under  the  same  name,  nr.i 
the  testator  loaned  tbe  capital  to  it  at  18  per  c«ct 
Interest.  Tbe  new  members  of  tbe  firm  testified  to 
testator's  retirement.  One  of  the  old  member*  m 
tified  that  it  was  before  the  formation  of  the  cev 
firm.  Notice  of  the  retirement  waa  publistieJ  1>t 
assent  of  the  parties.  The  firm  at  Ute  time  was 
solvent  Thereafter  an  account  was  opened  witii 
such  retiring  member  as  a  private  aooount,  and  for 
five  years  thereafter  various  small  sums  realized 
from  the  liquidation  of  the  old  firms  of  vrbich  t« 
bad  been  a  member  were  plaoed  to  biia  credit. 
Letters  between  the  parties  clearly  showed  that  s 
loan  was  intended,  and  the  entries  in  the  boobs  of 
the  new  firm  for  11  years  prior  to  Its  assignment 
showed  the  ehaoge  iu  testator's  account.  The  so- 
oouDt  of  another  retiring  member  was  kept  in  ths 
borrowed  and  lent  book,  while  testator's  was  kepi 
in  the  private  ledger;  but  the  amonnt  of  tbe 
former's  credit  was  bnt  a  few  dollars,  and  only 
small  accounts  were  kept  in  such  book.  The  boolc* 
also  showed  private  accounts  for  the  continning 
partners,  but  they  bad  also  stock  accounts,  which 
testator  had  not  although  he  had  had  before  his 
retirement  Beld,  that  defendants'  testator  was 
a  creditor  of  tbe  new  firm,  and  not  a  member 
thereof.— Peyser  ▼.  Myers,  (Sup.)  18  N.  Y.  &  »«. 

Power  of  partaers  to  bind  the  flnn. 

6.  An  individtial  note  given  by  a  partaer,  and 
Indorsed  by  him  in  the  firm  ncune  without  auUiori- 
ty,  in  satisfaction  of  a  debt  which  tbe  ereditor 
knows  to  be  that  df  the  individual,  is  aat  enforce- 
able by  the  latter  against  the  firm. — Lyon  t.  Fitch, 
(Super.  M.  Y.)  18  N.  Y.  B.  d67. 

Bight  of  partner  to  share  in  profits. 

7.  The  fact  that  one  party  to  a  joint  adventure, 
who  has  performed  services  in  procuring  oentracu 
forming  the  subject-matter  of  such  adventure,  and 
made  certain  expenditures,  fails  to  contribute  his 
agreed  share  of  capital,  dees  not  preclude  bim 
from  sharing  in  the  prollta,  where  the  other  party 
has  accepted  such  services,  and  has  not  availed 
himself  of  his  right  to  terminate  the  relation.— 
Akin  V.  Luce,  (Sup.)  18  N.  Y.  S.  SfH. 

Expiration  by  liaooitation — Agreement 
for  retirement. 

8.  It  is  unnecessary  that  the  retirement  of  one 
member  of  a  firm  should  be  formally  agreed  to  by 
the  others  when  the  partnership  has  expired  by 
limitation.— Peyser  v.  Uyers,  (Sup.)  IS  N.  Y.  S. 
786. 

Iiiablllties    of  incoming    partner — As- 
sumption of  debt. 

9.  An  employe  of  a  firm  waa  admitted  to 
membership  without  Inquiry  on  his  part  as  to  as- 
sets or  liabilities.  No  new  capital  was  contributed. 
The  stock,  book  aoeounts,  etc.,  of  the  old  firm 
were  turned  o*ev  to  it  and  the  firm  contimied 
business  without  any  noUoe  of  the  admission  of 
mch  new  member.  Thei«  was  no  settleiaeat  of 
the  old  firm's  accounts,  and  an  indebtedaeas  of 
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tt>«  old  firm  was  tr«o«f«rred  to  the  books  of  ttte 
new  firm.  The  oew  member  know  of  the  indeblecU 
ness,  but  took  no  steps  to  ascertain  the  amoant. 
Between  the  time  of  his  admission  and  a  general 
assignment  thereirfter  made  by  the  firm,  state- 
ments of  the  accounts  as  they  appeared  on  the 
firm  books  were  sent  to  theaxeoutorsof  such  cred- 
itor. Such  member  united  in  a  general  assii^n- 
ment  made  b^  the  firm,  preferring  such  claim, 
and  made  no  defense  to  an  action  against  the  firm 
for  its  rpcovery.  Held,  that  the  assumption  of 
the  indebtedness  was  a  part  of  the  agreement  by 
iKrhich  such  new  member  was  admitted  to  the 
tirin,  and  that  it  became  an  indebtedness  of  the 
new  firm.  Mores  v.  Society,  19  Wkly.  Dig.  247, 
foUowed.— Peyser  v.  Myers,  (Sup.)  18  N.  Y.  B.  738. 

Notice  of  retirement  of  member— Fub- 
lication. 

10.  An  administratrix  of  a  deceased  partner  Is 
Dot  estopped  to  demand  an  accounting  by  the  sur- 
vivors because  she  accepted  a  sum  of  money  from 
tfacra  as  payment  in  full  of  her  clHlm,  where  it  ap- 
pears that  the  money  was  not  paid  as  a  sum  com- 
ing to  the  estate  on  the  ground  that  the  intestate 
bad  been  a  copartner  with  the  survivors,  but  that 
it  was  offered  and  paid  solely  as  a  sum  due  and 
owing  by  them  to  the  administratrix,  irrespective 
of  any  claim  of  oopartnertrtiip.— Kearney  v.  Mop- 
ris,  (Sup.)  18N.  Y.B.  848. 

Surviving  partners. 

11.  The  publication  of  a  aotioe  of  vettremeDt 
of  a  mcmlier  thereof  from  a  firm  is  admissible  in 
evidence  to  prove  actual  retii-ement  therefrom.— 
Feyser  v.  Myers,  (Sup.)  18  N.  Y.  B.  730. 

■ Aooounting. 

12.  A  court  of  equity  has  exclusive  jurisdiction 
to  adjust  partaersbtp  atxounta  between  the  rep- 
resentatives of  a  deceased  partner  and  the  surviv- 
ing partners,  but  the  right  to  maintain  such  an 
action  devolves  firat  upon  the  exeoutors,  and  It  is 
only  when  they  have  refused,  or  when  their  poai- 
tion  is  80  inconsistent  tliat  injury  may  result  to 
the  personal  representatives,  that  a  legatee  is  per- 
mitted to  institute  tho  action  for  an  accounting. — 
Blake  v.  Barnes,  (Sup.)  18  N.  Y.  a  47L 

Liability  for  tort  of  partner. 

13.  In  an  action  against  two  partners  for  mali- 
cious prosecution,  where  it  did  not  appear  that 
one  of  the  partners  took  any  part  in,  knew  of,  or 
approved  the  prosecution  in  question  undertaken 
by  the  other,  no  recovery  can  bo  had  against  the 
non-acting  partner.— Farrell  v.  Friedlander,  (Sup.) 
18  N.  Y.  8.  ai6.  *^ 

Actions. 

14.  In  an  action  on  a  note  purporting  to  have 
been  executed  by  a  Arm,  one  defendant,  under  his 
general  denial,  may  show  that  the  note  was  exe- 
cuted by  the  other  partner  for  an  individual  in- 
debtedness to  plaintiff. —  Follmer  r.  Frommel. 
(Sap.)18N,Y.  S.818.  ' 

Evidence. 

15.  In  an  action  against  a  partnership  on  an 
individual  note  given  by  a  partner,  and  indorsed 
by  him  in  the  firm  name  without  authority,  it  is 
not  competent  for  the  maker  to  testify  aa  to 
whether  the  giving  of  tbe  note  was  of  any  benefit 
to  the  firm.— Lyon  v.  Fitcb,  (Super.  N.  Y.)  18  N. 
Y.  B.  BS7. 


HlBapproprMAon  of  f^B<ifl  by  partner 
— Acguiesoenoe  of  copartner. 
10.  In  an  action  by  partners  to  recover  the  pro 
ceeds  of  life  insurance  policies  procured  with 
money  stolen  by  the  insured  from  a  firm  of  which 
he  was  a  member,  it  appeared  that  for  several 

?'ear8  the  insured  had  been  taking  the  money  of 
be  firm,  and  deceiving  his  partners  by  periodic 
false  statements.  Some  of  tbe  premiums  were 
paid  by  checks  drawn  by  the  insured  in  the  firm 
name  on  the  firm's  deposits,  and  charged  to  him- 
self in  his  account  In  the  firm's  books.  Held,  that 
such  evidence  did  not  show  a  consent  by  the  co- 
partners to  sncn  use  by  tlie  insured  of  the  funds  of 
the  firm.— Holmes  v.  Davenport,  (Sup.)  18  N.  Y.  S. 
56,  27  Abb.  H.  a  841. 

Passengers. 

See  Carriers. 

Pauper. 

See  Poor  and  Poor-Laws. 

PAYMENT. 

Of  loss,  see  insurance,  9,  10. 

Voluntary  payment. 

1.  Plaintiffs  notified  the  payee  of  a  bill  of  ex' 
change  drawn  on  them  that  they  bad  not  sufficient 
funds  of  the  drawer  to  meet  it,  whereupon  the 
payee  notified  them  to  honor  it  to  the  extent  of  the 
funds  in  their  hands.  The  draft  was  presented  by 
defendant,  to  whom  it  bad  been  sent  for  collection, 
in  the  due  course  of  business,  and  paid  in  full  by 
plaintiffs'  cashier,  who  had  no  knowledge  of  the 
balance  on  hand  to  pay  tbe  draft.  Held,  that  such 
payment  was  not  such  a  mistalte  as  would  entitle 
plaintiffs  to  recover  from  defendant  the  ezcesa 
paid,  especially  where,  by  reason  of  payment,  pro- 
test was  prevented.  O'Briejj,  J.,  dissenting.— 
GUman  v.  First  Nat.  Bank,  (Sup.)  18  N.  Y.  S.  495. 

9.  Whether  a  contract  with  a  railroad  company 
for  building  a  bridge  and  a  small  piece  of  road  b»> 
yond  tbe  end  of  Its  line  was  or  was  not  ultra  vires, 
the  company,  having  fully  piUd  for  tbe  bridge  and 
the  piece  of  road,  oould  not  recover  the  lame,  and 
was  not  entitled  to  credit  therefor  against  plain- 
tiff in  the  settlement  of  their  accounta  by  a  ref- 
eree.— Cunningham  v.  Massena  Springs  &  Fk  (X 
R.  Co.,  (Sup.)  18  N.  Y.  8.  800. 

Application. 

3.  The  subcontractor  cannot  apply  payment* 
to  him  by  the  contractor,  out  of  moneys  paid  by 
the  owner,  to  the  satisfuction  of  a  demand  against 
the  contractor  growing  out  of  other  transactions, 
under  Laws  1885,  c.  342,  $  1,  rendering  the  owner 
liable  to  tbe  contractor  and  subcontractors  for  the 
amount  of  tbe  contract  only. — Mack  T.  Colleran, 
(Com.  PL  N.  Y.)  18  N.  Y.  B.  104. 

Performance. 

Of  oontraot,  see  Contracts,  10-12. 

Personal  Injuries. 

See  ^«i;li|7«nce. 

Action  for,  examination  of  ■dvarM  parly  befoM 
trial,  aee  iXsoovrrVi  1. 
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FhyBlclanB  and  Sorgeons. 

See  Jtfatpracttc«. 

Piers. 

Use  of,  for  dumping  purposes,  lee  Wtuiroes. 

PLEADING. 

AdintBstonB  In,  see  Evidence,  6. 

Amendment,  review  on  appeal,  see  Appeal,  10. 

Amiximpsit  for  stipulated  price  of  goods,  see  Sale, 

12. 
Bill  of  particulars,  see  Libel  and  Slander,  S. 
Estoppel  to  set  up  dlfCerent  defense,  see  Estop- 
pel, 1. 
In  actions  by  and  against  corporations,  see  Cor- 
porationa,  34. 
—  for  negligence,  see  NeglUjence,  7. 
— —  on  contracts,  see  Contracts,  15. 

on  policies,  see  Insurance,  11-18. 

assumpsit,  see  Assumpsit,  6,  & 
ejectment,  see  Ejectment,  8. 


equity,  see  Equity,  12. 
eadii 


Pleading   and   proof,  see   Breach   of  Marriage 
Promise;  Libel  and  Slander,  4. 

Oomplaint. 

1.  The  fact  that  a  complaint  is  drawn  in  fla- 
grant disregard  of  the  rules  of  pleading  is  not  suf- 
Bcient  to  support  a  demurrer  thereto,  if  the  allega- 
tions are  susceptible  of  a  construction  that  will 
support  the  action. — United  States  Nat.  Bank  v. 
Homestead  Bank,  (Com.  PL  N.  Y.)  18  N.  Y.  8.  768. 

Demurrer. 

3.  In  an  action  by  the  commissioners  of  excise, 
in  the  name  of  the  state,  for  breach  of  the  condi- 
tions of  a  bond  given  them  by  a  saloon  keeper,  de- 
fendants cannot,  on  demurrer,  object  that  plain- 
tiffs have  not  legal  capacity  to  sue,  where  want 
of  capacity  does  not  appear  on  the  face  of  the  oom- 
plaint; since  Code  CivU  Froo.  $  488,  declares  that 
defendant  may  demur  to  the  complaint  when  it 
appears  on  the  face  thereof,  among  other  things, 
that  plaintiff  has  not  legal  capacity  to  sue,  and 
section  498  declares  that,  where  any  of  the  mat- 
ters enumerated  in  section  488  as  grounds  of  de- 
murrer do  not  appear  on  the  face  of  the  complaint, 
the  objection  may  be  taken  by  answer. — ^People  t. 
Eckman,  (Sup.)  18  N.  Y.  S.  664. 

Answer. 

8.  Where  plaintiff  in  an  action  for  breach  of 
promise  of  marriage  makes  the  unnccessanr  alle- 
gation that  defendant  is  a  foreigner,  and  only 
temporarily  residing  at  the  place  where  suit  is 
brought,  she  cannot  have  stricken  out  the  an- 
swering allegations  that  he  has  acquired  a  domi- 
cile there,  and  is  permanently  located  in  his  pres- 
ent quarters,  and  has  signified  his  intention  of 
becoming  an  American  citizen. — Brennan  v.  Grif- 
fiths, (City  Ct.  N.  Y.)  18  N.  Y.  S.  145. 

4.  In  an  action  upon  a  specific  agreement  the 
answer  did  not  deny  the  same,  but  set  up  another 
and  different  agreement,  under  which  a  less  sum 
was  admitted  due.  Held,  that  the  answer  was  in- 
sufficient under  Code  Civil  Proc.  J  500,  providing 
that  the  answer  must  consist  of  a  general  or  speci  tic 
denial  of  each  material  allegation  of  the  complaint, 
or  a  statement  of  new  matter  constituting  a  de- 


fense or  oonnterolalm.— East  Blver  Electric  Light 
Co.  T.  Clark,  (Com.  PI.  N.  Y.)  18  N.  Y.  S.  463. 

6.  An  allegation  in  an  answer  that  defendant 
was  indebted  (100  "and  no  more,  "on  an  agreement 
therein  set  up,  distinct  from  that  set  up  in  the 
complaint,  on  which  $400  is  alleged  to  be  owing, 
does  not  qualify  the  admission  of  the  latter  allecra- 
tion  bv  failure  to  deny  it. — East  Kiver  Elect  rio 
Light  Co.  T.  Clark,  (Com.  PI.  N.  Y.)  18  N.  Y.  S.  468. 

6.  In  an  action  for  the  price  of  goods  sold  on 
credit  an  objection  that,  as  to  part  of  the  goods, 
the  credit  had  not  expired  before  the  commence- 
ment of  the  action,  constitutes  new  matter,  which, 
under  Code  Civil  Proc.  $  500,  subd.  2,  must  be 
pleaded. — Swan  Lamp  Manuf'g  Co.  v.  Brush- Swan 
Electric  Light  Co.  of  I^ew  England,  (Super.  N.  Y.) 
18  N.  Y.  8.  869. 

Allegations  of  law  and  oonolusions. 

7.  Allegations  of  the  answer,  in  an  action  on 
a  note,  that  plaintiffs  "have  wrongfully  brought 
this  action  in  violation  of  their  written  agree- 
ment, "  and  that  "defendant  fully  carried  out  and 
performed  all  the  portions  and  parts  of  the  agree- 
ment thereto  annexed,  binding  upon  defendant," 
but  that  plaintiffs  failed  to  perform  and  carry  out 
their  parts  of  the  agreement,  present  mere  con- 
olusions  of  law,  and,  no  facts  having  been  pleaded 
to  support  them,  are  insufSeient  as  a  defense. — 
Coffin  V.  President,  etc.,  of  Grand  Rapids  Hydrau- 
lie  Co.,  (Super.  N,  Y.)  18  N.  Y.  8.  783. 

Motion  to  strike  out. 

8.  In  replevin  against  a  city  officer  to  recover 
property  taken  under  a  warrant  for  the  collection 
of  a  special  assessment  for  stdreet  grading,  the  court 
erred  in  striking  out  a  paragraph  of  the  answer 
alleging  facts  showing  the  regularity  of  the  corpo- 
rate proceedings  on  which  the  assessment  was 
based. — Van  Derveer  t.  Woodworth,  (Sup.)  18  N. 
Y,  8.  874, 

Motion  to  make  more  definite  and  cer- 
tain. 

9.  Where  the  defense  set  up  in  an  answer  is 
sufficient,  so  far  as  its  general  allegations  are  con- 
cerned, a  motion  will  not  lie  to  make  the  answer 
more  definite  and  certain  by  alleging  the  si>eciac 
facts  to  be  proved  under  it,  but  a  bill  of  particulars 
is  the  proper  remedy.  Jackman  T.  Lord,  (Sup.)  9 
N.  Y.  S.  200,  followed.— Loewenthal  v.  Philadelphia 
Rubber  Works,  (Sup.)  18  N.  Y.  S.  523. 

Amendment. 

10.  In  an  action  to  recover  for  personal  Injuries, 
defendant  moved  to  dismiss  on  the  ground  that 
the  action  was  barred  by  the  statute  of  limitations, 
which  motion  was  granted,  whereupon  plaintiff 
moved  to  amend  the  oomplaint  by  inserting  allega- 
tions that,  before  the  bar  of  the  statute  ticcrued, 
the  claim  was  placed  in  the  hands  of  an  attorney 
for  collection,  and  that  defendant,  in  consideration 
of  an  agreement  that  no  action  should  be  brought, 
promised  to  pay  defendant  $500  on  account  of  his 
injuries,  but  had  never  paid  the  same.  Held,  that 
plaintiff  having  elected  to  go  to  trial  on  his  original 
pleading,  and  having  been  defeated,  it  was  not  in 
furtherance  of  iustioe  to  allow  the  amendment. — 
Mea  T.  Pierce,  (Sup.)  18  N.  Y.  B.  898. 

11.  Code  Civil  Proc.  i  723,  allowing  the  amend- 
ment of  a  pleading  by  the  insertion  of  allegations 
material  to  the  case,  does  not  authorise  such  an 
amendment  as  will  change  the  nature  of  the  ao- 
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.lun  from  tort  to  one  of  contract.— Mea  t.  Fierce, 
;Sup.)  18  N.  Y.  B.  293. 

13.  Where  a  demnrrer  to  an  amended  answer 
(ras  sustained,  and  leave  given  to  serve  another 
amended  answer,  which  was  not  acted  on,  and  de- 
fendant afterwards  moved  to  be  allowed  to  serve 
the  second  amended  answer,  just  as  the  case  was 
to  be  brought  on  trial,  the  motion  should  not  have 
been  granted,  except  on  condition  of  payment  of 
the  taxable  term  fees,  and  the  filing  and  service  of 
an  afHdavit  of  merits.  —  Haggerty  T.  Fhelan, 
(Super.  N.  Y.)  18  N.  Y.  8.  789. 

Bill  of  particulars. 

IS.  In  an  action  for  libel,  plaintiff  alleged  that 
"many  persons  have,  in  consequence  thereof,  and 
do  still  refuse  to  employ  or  trade  with  plaintiff. " 
Defendant  moved  for  a  bill  of  particulars,  show- 
incr  the  names  and  addresses  of  such  persons,  but 
filed  no  affidavit  showing  his  necessity  for  such  in- 
formation. Held,  that  the  motion  was  properly 
denied.— Bawyer  v.  Bennett,  (Sup.)  18  N.  Y.  S.  24. 

14.  The  authority  of  the  court  to  order  a  bill 
of  particulars  should  be  exercised  in  furtherance 
of  justice,  and  no  person  should  be  required,  on 
rUl.i  of  stnKiiig  his  pleading  from  the  files,  to 
state  particulars  which  he  swears  ha  cannot  fur- 
nish, when  he  gives  sulflcient  reasons  for  his  in- 
ability.—Mosheim  V.  Fawn,  (City  Ct  N.  Y.)  18  N. 
Y.  S.  166.  .    •  ^      ' 

15.  In  an  action  upon  a  bond  given  to  secure  the 
performance  of  a  contract,  the  defendant  is  enti- 
tled, under  Code  Civil  Proc.  S  531,  to  a  bill  of  par- 
ticulars, showing  wherein  there  has  been  a  failure 
to  perform  the  contract. — Smith  v.  MoUeson,  (Sup.) 
18  N.  Y.  8.  558. 

16.  Defendants  alleged  by  way  of  connterclaim 
that  plaintiff  failed  to  perform  his  agreement  to 
protect  their  credit  by  paying  certain  drafis,  and 
that  in  consequence  theriaof  numerous  persons 
withdrew  their  accounts,  whereby  defendants 
were  deprived  of  profits,  and  that  many  who  oth- 
erwise would  have  dealt  with  them  did  not  do  so, 
to  their  loss,  etc.  Held,  that  plaintiff  was  entitled 
to  an  order  directing  defendants  to  furnish  a  bill  of 
particulars  setting  forth  the  names  and  addresses 
of  those  who  withdrew  their  accounts,  and  also  the 
respective  amounts  in  which  their  credit  was  in- 
jured by  the  withdrawal  of  accounts,  and  the  fail- 
ure of  others  to  do  business  with  them ;  but  they 
should  not  be  compelled  to  state  the  items  of  dam- 
age, or  the  names  and  addresses  of  those  who  had 
not  opened  accounts  with  them. — ^Feabody  v.  Cor- 
tada,  (Sup.)  18  N.  Y.  S.  622. 

17.  lu  an  action  against  alleged  partners  on  an 
agreement,  in  which  one  of  the  defendants  showed 
that  he  was  never  a  partner  of  his  codefendants, 
nor  interested  in  business  with  them  In  any  man- 
ner, that  he  never  had  any  dealings  with  plain- 
tiffs, and  that,  if  the  agreement  sued  on  was  signed 
with  his  name,  it  was  a  forgery,  the  court  erred  in 
directing  service  of  a  bill  of  particulars  showing 
the  nature  of  the  agreement  sued  on,  since  by  such 
defendant's  own  showing  he  was  able  to  deny  all 
the  allegations  of  the  complaint,— Bien  t.  Bellman, 
(Super.  N.  Y.)  18  N.  Y.  8. 860. 

li.  Wherea  defendant  sets  up  as  a  counterclaim 
a  claim  against  plaintiff  for  services  by  a  tliird 
party,  alleged  to  have  been  assigned  to  defendant, 
be  must  furnish  as  full  a  bill  of  particulars  thereof 
as  the  assignor  would  be  required  to  do  if  he  were 
suing  therefor.— Fuchs  v.  Morris,  (8up.)  18  N.  Y. 
fi.8W. 


Pleading  and  prooC 

19.  A  canse  of  action  confessed  by  non-denial 
la  not  open  to  traverse  or  contrary  proof  on  the 
trial.— East  River  Klectrio  Light  Co.  v.  Clark, 
(Com.  PL  N.  Y.)  18  N.  Y.  8.  468. 

20.  A  complaint  alleged  a  breach  by  defendant 
of  a  contract  whereby  plaintifi  sold  and  agreed  to 
deliver  to  defendant  a  certain  amount  of  iron  at 
a  certain  rate  per  month  at  $38.50  per  ton,  settle- 
ments to  be  made  in  cash  on  the  2Tth  of  each 
month  for  the  previous  month's  shipments.    The 
answer  pleaded  as  a  defense  a  modmed  contract^ 
which,  after  providing  that  at  the  request  of  de- 
fendant shipments  would  be  suspended  for  tv^o 
months,  and  time  given  on  payments  then  due, 
further  provided  that  settlements  for  subsequexi.^ 
shipments  should  be  made  at  tl8  per  ton  on  a.<^ 
count,  unless  market  price  advanced  above  th^t 
figure,  then  at  market  price,  such  settlements   XiO 
be  on  account^  balances  due  to  be  adjusted    ^t 
termination   of    contract,    plaintiff    to   accept      4 
months'  paper  It  desired,  and  the  question  of  wbat 
abatement.  If  any,  should  be  made  from  "marked  • 
price,  to  ba  left  to  a  referee  In  case  the  partioa 
failed  to  agree.    Held,  that  plaintiff  oould  give 
evidence,  by  way  of  reply,  that  the  parties  used 
the  word  "market"  instead  of  "contract"  by  mis- 
take.   VA.M  Brukt,  F.  J.,  dissenting.— Nichols  v. 
Bcranton  Stael  Ca,  (Sup.)  18  N.  Y.  S.  628. 

Variance. 

21.  Where  the  complaint  alleged  that  the  con- 
tract was  executed  by  plaintiff  under  a  mistake, 
and  by  defendant  with  fraudulent  knowledge, 
proof  that  it  was  executed  under  a  mutucQ  mistake 
was  not  a  material  variance,  under  Code  Civil 
Proc.  S  539,  providing  that  a  variance  between  a 
pleading  and  the  proof  is  not  material,  unless  it 
has  actually  misled  the  adverse  party  to  his  preju- 
dice—Paisley V.  Casey,  (Com.  FL  N.  Y.)  18  M.  Y. 
8.102. 

22.  In  an  action  to  recover  (80,000,  to  be  paid  to 
plaintiff  out  of  the  proceeds  of  sale  of  a  certain 
ship,  plaintiff  alleged  that  defendants'  testator 
promised  to  notify  plaintiff  of  the  sale,  and  pay 
the  (30,000  within  10  days  after  the  notification. 
The  court  held  that  the  statute  of  limitations  would 
only  begin  to  run  from  the  time  of  such  notifica- 
tion. In  a  second  trial  of  the  action  there  was  a 
variance  between  the  complaint  and  the  proof  in 
that  no  particular  time  was  shown  in  which  tho 
notice  after  sale  was  to  be  given.  Held  immate- 
rial, the  principle  and  application  of  the  decision 
remaining  the  same. — HJsll  v,  Roberts,  (Sup.)  IS 
N.  Y.  8.  480. 

Waiver  of  defects. 

23.  The  objection  that  defendant's  answer  pre- 
sented no  defense  to  the  action  cannot  be  made  on 
appeal,  where  plaintiff  made  no  motion  below  for 
judgment  on  the  pleadings,  treated  tho  answer  as 
sufficient,  recognized  the  necessity  of  proving  her 
case,  gave  in  her  evidence,  and  without  objection 
allowed  defense  to  be  made. — Kffray  v.  liasson. 
(Com.  Pi.  N.  Y.)  18  N.  Y.  S.  858. 

24.  Where  plaintiff  declares  on  an  obligation  as 
a  promissory  note,  and  the  answer  does  not  dis- 
pute the  allegation  in  that  regard,  defendant  can- 
not raise  the  objection  that  the  note  is  a  condi- 
tional agreement  for  the  payment  of  money,  un- 
der Code  Civil  Froc.  i  522,  providing  that  material 
aUegalions,  not  controverted  by  the  answer,  shall 
be  taken  as  true.— Goflln  t.  President,  eta,  of 


Digitized  by 


Google 


J1024 


moKz. 


Grand  Rapids  Hydraulic  Co.,  (Super.  K.  Y,)  IS  S. 
y.  S.  Tsa. 

Police  Department. 

Soe  Municipal  Corporatlotu,  8-4. 

FOOS  AND  FOOB-IiAWS. 

Penalties  recoverable  by  overseer  of  poor,  see  Qui 
Turn  and  Penal  Actirmt. 

Liability  for  support. 

Code  Crim.  Proa.  {  SIB  et  seq.,  makes  It  the 
daty  of  persons  havinf?  sufDcieat  means  to  main- 
tain their  relatives  wltbia  prescribed  degrees, 
who  are  unable  to  maintain  themselves;  and  pro- 
Tides  that,  If  such  relatives  of  a  poor  person  fail 
In  such  duty,  the  overseer  of  the  poor  of  the  town 
where  suo£  poor  person  is,  or  the  superintendent 
of  the  poor  in  certain  counties,  may  apply  to  the 
court  of  sessions  of  the  county  where  the  rela- 
tives dwell,  on  a  notice  prescribed,  for  an  order  to 
compel  such  relief;  that  after  acquiring  Jurisdio- 
tion  of  such  relatives,  and  having  heard  the  alls- 

fations  and  proofs,  the  court  may  make  an  order 
irectlng  the  relatives  to  furnish  such  mainte- 
nance, specifying  the  sum  to  bo  paid  for  a  certain 
period,  or  until  the  further  order  of  the  court; 
and  the  court  may,  from  time  to  time,  vary  such 
order,  as  the  circumstances  may  require.  Held, 
that  the  court  of  sessions  had  no  power  to  pre- 
scribe the  place  where  such  poor  person  shall  be 
supported,  nor  the  conditions  of  such  support,  ex- 
cept that  it  shall  be  by  the  approval  of  the  super- 
intendent of  the  poor. — Weaver  t.  Benjamin, 
(Sup.)  18  N.  Y.  H.  630. 

FoBseBSiozu 

See  AAverte  PossessUitu 

Recovery  of  leased  land,  see  Landlord  and  Ten- 
ant, 14. 

POWERS. 

Of  Agent,  see  Principal  and  Agent,  1-8. 

executors  aud  administrators,  see  Executors 
and  Admlnlstriitors,  9,  8. 

referee,  amendment  of  pleadings,  see  Refer- 
ence, 7. 

trustees,  see  Trustt,  8. 

ISxeroiae  of  powers. 

1.  A  conveyance  of  real  estate  withont  valu- 
able consideraiion,  by  an  attorney,  under  a  power 
"to  graut,  bargain,  sell,  exchange,  demise,  and  let 
for  such  prices  or  rents,  and  on  such  terms,  as  to 
the  attorney  shall  seem  meet, "  is  a  valid  exercise 
of  the  power  so  far  as  a  person  purchasing  from 
another  claiming  under  such  conveyance  is  con- 
cerned.—Van  Zandt  ▼.  Furlong,  (Sup.)  18  K.  Y. 
B.64. 
Testamentary  powers. 

3.  A  power  in  a  will  anthorizlng  the  eteoutors 
to  sell,  mortgage,  or  lease  testatrix's  real  estate, 
and  divide  the  proceeds  among  specified  persons, 
including  the  executors,  is  authorized  by  1  Bev. 
St.  p.  7S2,  §^  74,  77,  which  define  -powers,  and  see- 
tion  98,  which  provides  that  "a  general  power  is 
in  trast  when  any  person  or  class  of  persons  other 
than  the  grantee  of  such  power  is  designated  as 
entitled  to  the  proceeds  or  aoy  portion  of  the  pro- 


ceeds or  other  benefits  to  result  from  the  alienatioo 
of  the  lands  according  to  the  power. ' — Ijathrop  y. 
I«throp,  (8up.)  18  a.  Y.  S.  BSl. 

PBACnCB  IN  dVTL  GASES. 

See,  also,  AbnttxnienX  ami  Revival:  Appeal;  Ap- 
peiirimcc:  CoKta;  Courts;  Deposition;  Dis- 
ciAiery;  Enldence;  Judgment;  Jury;  New 
Trial;  Parties;  Pleading;  Rejerenoe;  Trial; 
Witness;  Writs. 

Construction  of  stipulation  as  to  oosta,  see  Costa, 
18. 

In  equity,  see  Squity,  IS,  14. 

DismiasaL 

1.  On  a  motion  by  a  plaintiff  to  set  aside  a 
judgment  of  dismissal  on  his  failure  to  appear,  and 
to  restore  the  cause  to  the  calendar,  plaintiff  may 
properly  be  required  to  pay  all  the  costs  of  the  ac- 
tion as  a  condition  of  granting  such  motion,  where 
defendant's  proceedings  were  regular,  and  plain- 
tiff's laches  unquestionable,  and  the  merits  of  the 
cause  of  action  appear  doubtfni.  —  Meislabn  v. 
Hanken,  (Com.  PI.  N.  T.1 18  N.  Y.  S.  861. 

Nonsuit. 

2.  Issue  was  joined  by  a  denial  of  all  plalntifTs 
allegations,  whereupon  the  special  term  made  an 
order  reciting  that  the  aclioa  was  for  partition, 
and  that  issues  of  fact  as  to  the  title  to  real  prop- 
erty were  raised  by  the  pleadings,  and  directed 
that  the  cause  be  placed  on  the  calendar  of  the 
circuit  court  for  trial,  "and  that  upon  trial  the 
Issues  proper  to  be  submitted  to  a  jury  be  so  sub- 
mitted under  the  direction  of  the  court  as  to 
form  and  substance. "  Meld,  there  being  no  evi- 
dence in  support  of  plaintiff's  case  when  it  came 
on  for  trial,  that  a  nonsuit  wasproperly  entered, 
notwithstanding  such  order.— Tucker  v.  Tucker, 
(Sup.)  18  N.  Y.  S.  6£9. 

3.  Error  in  granting  a  nonsuit  cannot  be  pred- 
icated on  a  failure  to  specify  the  grounds  of  the 
motion,  where  plaintiff's  case  was  so  radically 
defective  that  it  could  not  have  been  remedied  by 
further  proof. —Caldwell  T.  Bodine,  (tiup.)  18  ». 
Y.  S.  627. 

Motion  for  reargoment — Jurisdiotion  of 
special  term. 

4.  After  the  denial  of  a  motion  at  a  special 
term  of  the  supreme  court,  a  motion  for  reara^- 
meut  may  be  made  at  the  special  term  for  the 
hearing  of  non-enumerated  motions;  and  the  fact 
that  the  justice  who  denied  the  original  motion  is 
not  presiding  when  the  motion  for  reargnment  is 
made  is  no  ground  for  denying  the  application. 
Vax  Brunt,  P.  J.,  dissenting. — ^Averell  v.  Barber, 
(Sup.)  18  N.  T.  a  81. 

Motion  for  Jury  trial — ^Time  of  making. 
6.  Ijaws  1891,  o.  208,  which  permits  motions 
under  it  to  be  made  at  any  time,  supersedes  Gen- 
eral Rules  of  Practice  No.  81,  providing  that,  in 
cases  where  the  trial  of  issues  of  fact  is  not  pro- 
vided for  by  the  Code,  the  party  desiring  a  trial  bv 
jury  "shall,  within  ten  days  after  Issue  joined, 
give  notice  of  a  special  motion  that  the  whole  is- 
sue •  •  •  betriedbyajury.'—ElggersT.  Man- 
hattan By.  Co.,  (Super.  N.  Y.)  18  N.  Y.  a  181. 

Setting  case  for  trial. 

6.  Under  C!ode  Civil  Proc.  1 793,  by  whioh  the 
court  Is  authorized,  on  the  first  day  of  the  term. 
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to  set  dowa  tor  ttlal  en  that  day  bosom  entitled  to 
preference  pursuant  to  a  claim  of  preference  in 
ttie  notice  of  trial,  witbout  other  notice  to  tbe  op- 
poaite  partyi  such  party  is  not  prejudiced  by  an 
order  sattiDg  the  cause  down  for  trial  on  that  day, 
although  Irregular,  because  made  before  the  term, 
and  ex  parte.— Metslahn  t.  Hanken,  (Com.  Fl.  N. 
y.)  IS  N.  Y.  S.  8(S1. 

Kotioe  of  trial— Service. 

7.  Irregnlarlty  in  tbe  service  by  defendant  of 
notice  of  trial  before  the  expiration  of  plaintiff's 
time  to  reply  is  waived  by  the  retaining  by  plain- 
tiff of  the  notice  without  objection  nnder  circnm- 
sU  nces  showing  the  purpose  of  both  parties  to 
secure  thereby  an  early  triaL— Meislahn  v.  Han- 
ken, (Com.  PL  N.  y.)  18  N.  y.  8.  861. 

Service  by  mail. 

8.  Under  Code  Civil  Proo.  i  797,  proriding  for 
service  of  notice  of  trial  by  mailing  ft  to  a  party's 
attorney,  the  fact  that  It  is  not  received  does  not 
affect  the  right  of  the  court  to  make  an  order  of  ref- 
erence thereon.— Schwartz  v.  Liningtoa,  (Sup.)  IS 
N.  Y.  8.  879t 

Subpoena  duoea  tectim. 

9.  An  action  against  a  company  and  others  to 
recover  for  tbe  iUegal  use  of  patent  processes  hav- 
ing been  dismissed  as  to  the  company,  leaving 
only  the  question  of  the  amount  of  profits  for 
whicu  iioe  other  defendants  were  liable  to  be  de- 
termined, the  court  erred  in  refusing  to  vacate  a 
Btthpofna  duoei  tecum  against  the  company,  the 
only  object  of  which  was  to  discover  its  secret 
processes.— AveieU  v.  Barber,  (Sup.)  18  N.  Y.  S.  Sa 

Order  to  abow  canae — Before  wbom  re- 
turnable. 

10.  An  order  Issued  by  a  Justice  of  tbe  supreme 
court  required  respondent  "to  show  cause  before 
me  at  a  special  term  thereof  to  be  held  at  chambers 
in  the  county  courthouse.  "  Held,  that  the  use  of 
tbe  words  "special  term"  was  surplusage,  and  that 
the  order  was  returnable  before  the  justice  indi- 
vidually, and  not  as  a  court. — ^People  v.  Donovan, 
(Sup.)  18  N.  y.  B.  801. 

Preferences. 

Bee  Astignmentfor  Benefit  of  Creditors,  4,  6. 

Preliminary  Injunction. 

Bee  Injunction,  A. 

Prescription. 

8e«  Adverse  Possession;  XimitotCon  of  AMont. 

Presumption. 

See  Evidence,  1. 

On  appeal,  see  Appeal,  90-88. 

PBINOIPAL  AND  AQENT. 

Bee,  also,  Aturmey  and    Client;  Faction  otut 
Brokers;  Mnater  and  Servant. 

Mlareprescntations  of  agent,  effect,  see  Insur- 
ance, 8. 

V.18M.T.8.— 65 


Powera  of  agcnta. 

1.  PlaintifT,  In  an  aotioD  to  rsoovar  fbe  pro. 
oeeds  of  certain  bonds  delivered  by  her  to  her  niis- 
band,  and  by  him  delivered  to  defendants,  to  be 
credited  to  his  aeoonnt,  testified  that  her  hnsbana 
had  antbority  only  to  collect,  and  not  to  sell,  and 
that  defendants  were  so  informed:  Initit  appeared 
that  several  years  before  action  brought  she  had 
given  orders  for  tlie  dividends  on  certain  stock,  in 
which  part  of  the  prooeeds  of  snch  bonds  had  been 
invested  in  her  name  by  tbe  hnsband,  and  after- 
wards repudiated,  in  a  letter  to  defendants,  an 
attempted  transfer  of  such  reinvestment.  Held, 
plaintiff's  testimony  being  contradicted  by  her 
own  wri lings,  that  a  verdict  in  ber favor  should  be 
reversed.— Stevens  v.  Traak,  (Com.  FL  H.  Y.)  18 
N.  Y.  8.  117. 

i.  The  wife  of  a  bar-keeper  brongbt  an  action 
against  the  proprietor  to  recover  the  value  of  ber 
services  in  washing  towels  for  tbe  bar  for  a  period 
of  three  years,  for  which  she  was  employed  by 
bar  husband.  The  bar-keeper  was  not  anthorlied 
to  cuntruct  debts  for  the  mUoou,  but  It  appeared 
that  he  had  demanded  money  from  tbe  owner  to 
pay  for  washing  towels,  after  18  months  of  serv- 
ice, and  that  tbe  owner  pnt  him  off,  but  raised  no 
objection  to  the  demand.  Held,  that  assent  to  the 
future  incurring  of  such  expense  was  properly 
inferred  by  the  jury  from  the  owner's  acts,  and 
that  a  verdict  for  plaintiff's  services  for  the  re- 
mnining  IX  mouths  should  not  he  ciistnrbM. — ''o-- 
neliut  V.  Bciaer,  (Oom.  PL  N.  Y.)  18  N.  Y.  & 

8.  Plaintiff  was  induced  to  accept  defective 
goods  by  the  representations  of  tbe  manufactur- 
er's employe  that  if  plainUff  would  accept  tbe 
goods,  which  could  not  be  disposed  of  by  the  man- 
ufacturer because  of  plaintiff's  name  thereon,  and 
attempt  to  sell  them,  the  manufacturer  would 
make  up  a  new  lot  for  plaintiff  in  case  of  failure. 
Held,  the  employe  having  been  preseated  to  plain- 
tiff by  the  manufacture  with  apparent  authority  to 
take  charge  of  the  transaction,  that  his  employer 
was  bound  by  his  statements,  without  evidence  of 
express  authority  to  make  them. — Caffer  v.  Ott- 
man,  (Sup.)  18  N.  Y.  &  893. 

Ratification. 

4.  Where  a  landlord  accepted  tbe  waiver  of  a 

tenant's  privilege  of  renewal  procured  by  his 
agent  from  the  tenant,  and  acted  upon  the  same, 
he  was  estopped  to  deny  the  agent's  authority 
in  the  premises.— Number  121  Madison  Av*.  v. 
Osgood,  (Com.  PL  N.  Y.)  18  M.  Y.  8. 126. 

5.  An  intention  to  ratify  an  unauthorized  em* 
ployment  by  an  atiomcy  of  a  real-estate  broker  to 
sell  real  estate  is  shown  by  a  promise  made  by 
thi3  principal  to  pay  such  broker  the  amount  prom- 
ised him  for  bis  services  by  tbe  attorney. — Mark- 
ham  V.  Washburn,  (Com.  PL  N.  Y.)  18  N.  Y.  8. 855. 

Blghta  and  liabilities  aa  to  third  per- 
sona. , 

6.  An  agent  who  collecta  money  to  whieh  Ids 
principal  had  no  right,  and  pays  it  to  the  prinol- 

Eal  after  notice  not  to  do  so,  is  liable  therefor.— 
arter  v.  Stork,  (Sup.)  18  N.  Y.  8.  470. 

PRINCIPAL  AND  8I7SETY. 

UabiUty  of  surety,  fraud  of  gnardian,  aea  OnoM^ 
ian  and  Ward,  6. 
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Discharge  and  release  of  surety. 

1.  Wbereaworthlesa  note  and  mortgage,  which 
a  guardian  indaced  his  ward,  on  attaining  major- 
ity, to  accept  in  settlement  of  his  accounts,  would 
hare  operated  as  actnal  payment  except  for  the 
guardian'*  fraud,  the  setting  aside  of  the  attempt- 
ed payment  for  the  fraud  will  not  operate  to  extend 
the  time  of  payment  of  the  original  indebtedneaa. 
—Douglass  V.  Ferris,  (Sup.)  18  N.  Y.  S.  685. 

2.  Before  Code  CItU  Proc.  |  758,  was  amended 
in  1877,  the  death  of  a  joint  surety  discharged  his 
estate  from  liability  on  his  joint  obligation.  Held, 
that  the  amendment  did  not  affect  a  bond  given  In 
1872,  and  that  the  death  of  a  joint  surety  thereon 
in  1887  discharged  his  estate  from  liability.— Doug- 
lass T.  Ferris,  (Sup.)  18  N.  Y.  S.  885. 

3.  A  frand  by  a  guardian  on  his  ward  was 
committed  In  May,  1879,  and  the  latter,  on  discov- 
ery of  the  fraud,  In  November,  1880,  demanded  a 
rMcission  of  the  transaction,  and  payment  of  the 
original  amount,  to  which  the  guajrdian  assented, 
and  in  February,  ISSSi,  paid  a  portion  thereof,  but 
in  April,  1882,  transferred  his  property,  and  re- 
fused further  payment,  whereupon  suit  was 
brought  to  annul  the  attempted  payment  and  set 
aside  the  discharge  and  decree  of  the  surrogate 
thereon,  on  which  final  judgment  was  entered  In 
June,  1885,  and  an  action  against  the  sureties  was 
commenced  in  October  following.  Held,  that  there 
was  not  such  an  extension  of  the  guardian's  time 
or  valid  release  as  would  exonerate  the  sureties, 
nor  did  the  delay  constitute  such  laches  as  would 
release  them.  Matham,  J.,  dissenting.— Douglass 
T.  Ferris,  (Sup.)  18  N.  Y.  8.  685. 

Privileged  Oommnaicatioii. 

Bee  lAbel  and  Slander,  1 ;  Witness,  1-ft. 

Probate. 

See  Courts,  6-7, 

Of  wills,  see  WUls,  4-7. 

FroceBS. 

See  Writs. 

Promise  to  Answer  for  Another's 
Debt. 

Bee  Fravtds,  Statute  of,  1. 

Promissory  Notes. 

See  NegotlabU  Instruments. 

Protest. 

Of  draft,  see  Negottable  Instruments,  14 

Publication. 

Of  notice  of  retirement  of  partner,  sea  Partner- 
ship. 11. 

Public  Improvements. 

Assessments,  see  Municipal  Corporations,  19-17. 

Public  Policy. 

Oombtnation  to  regulate  prices,  see  Contraets, 
4  6. 


QUIETINQ  TTTIiB. 


When  action  lies. 

Code  Civil  Froo.  |  16S8,  prescrlblag  Oirai 
years*  actual  possession  in  plaintiff  before  mn  aetkM 
can  be  maintained  to  determine  conflicting'  claiio 
to  real  estate,  does  not  govern  an  action  to  estab- 
lish an  interest  in  land  the  legal  title  to  ^rhich  n 
in  defendant,  being  applicable  solely  to  mctUas 
founded  onanallegM  legal  title. — Center  ▼.  Weed, 
(Sup.)  18  N.  Y.  S.  651. 

QUI  TAM  AND  PENAIj  AC- 
TIONS. 

Action  for  penalty  for  Illegal  sale  of  Uqaor,  evi- 
dence, see  Intoxicating  Liquors,  7,  S. 

Competency  of  jurors  in,  see  Jury,  1. 

Penalty  for  refusal  to  allow  inspection  of  eorpo- 
ratebooks,  see  Corporations,  80. 

Penalties  recoverable  by  overseer  of 
poor — Prosecution  by  private  person. 
Laws  1857,  c.  628,  (as  amended  by  Lavra 
1873,  o.  820,)  S  22,  provides  that  penalties  under  the 
excise  law  shall  oe  recovered  by  the  town  over- 
seers of  the  poor.  Section  SO  provides  that  if  the 
overseers  "shall,  for  the  period  of  10  daya  after 
complaint  to  them  that  any  person  has  incurred 
such  penalty,  •  •  •  neglect  or  ref  ase  to  prose- 
cute for  sucu  penalty,  any  other  person  may  prose- 
cute therefor  in  the  name  of  the  overseers." 
Held  that,  where  the  sole  overseer  of  the  poor 
in  the  town  neglected  to  prosecute  during  his 
term,  which  expired  more  than  10  days  after  com- 
plaint was  made,  relator  could  prosecute  in  the 
name  of  the  successor  in  office  without  again  mak- 
ing complaint;  the  overseer  of  the  poor  being  a 
quasi  municipal  corporation,  having  perpetual 
succession.— Root  ▼.  Alexander,  (Sup.)  18  If.  Y. 
B.  632. 

BAILROAD  COMPANIES. 

See,  also.  Carriers;   Eminent   Domain;  Hurst 
and  Street  Railroads;  Master  and  Servant, 

Consolidation. 

1.  In  pleading  the  consolidation  of  two  railroad 
companies  under  the  statutes  of  another  state,  it  is 
sufficient  to  set  out  such  statutes,  and  to  allege  Uiat 
their  provisions  have  been  complied  with,  and  the 
consolidation  effected,  witbout  setting  out  the 
steps  taken  under  the  statutes;  such  steps  being 
merely  evidence  of  the  fact  of  consolidation.— 
Rothschild  V.  Rio  Grande  W.  Rr.  Co.,  (Sap.)  18  X. 
Y.  S.  6«.  'v        ,  V     If  i 

Application    of   tax — Bights   between 
town  and  county. 

2.  In  an  action  by  a  township  against  a  county 
and  Its  treasurer  for  failure  to  properly  apply  rail- 
road taxes  collected  under  Laws  186U,  c.  907,  as 
amended  by  Laws  1870  and  1871,  which  provides 
that  "all  taxes,  except  school  and  road"  taxes, 
collected  of  any  railroad,  in  a  township  that  has 
issued  bonds  to  aid  in  the  construction  of  such 
railroad,  shall  be  paid  over  to  the  county  treasurer, 
to  be  by  him  applied  to  the  retirement  of  such 
bonds,  the  oonoty  is  not  exonerated  bf  showing 
that  tha  taxes  in  question  were  raised  to  defray 
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towosbip  expenses,  and  were  by  the  collector  paid 
direct  to  the  township  officers  for  such  use,  who 
delivered  receipts  therefor  to  the  ooantj  treasurer, 
which  reoeipts  or  vouchers  were  accepted  by  him 
instead  of  cash,  and  that  the  county  treasurer 
never  in  fact  received  the  taxes  in  question. — 
Ackerson  v.  Board  Bup'rs  Niagara  County,  (Sup.) 
ISN.  Y.  S.  319. 

8.  In  an  action  by  a  township  against  a  oouutv 
and  Its  treasurer  for  failure  to  properly  apply  rail- 
road taxes  collected  under  Laws  1869,  c.  9U7,  as 
amended  by  Laws  1870  and  Is'l,  wbicb  provides 
that  "all  taxes,  except  school  and  road"  taxes, 
collected  of  any  railroad,  in  a  township  that  has 
issued  bonds  to  aid  in  the  construction  of  such 
railroad,  shall  be  paid  over  to  the  county  treasurer, 
to  be  by  him  applied  to  the  retirement  of  such 
bonds,  the  statute  of  limitations  bars  •  recovery 
for  all  railroad  taxes  "passed  over"  to  the  county 
treasurer  more  than  six  years  prior  to  Uie  com- 
mencement of  the  action.  —  Ackerson  v.  Board 
Bup'rs  Niagara  County,  (Sup.)  18  N.  Y.  S.  S19. 

4.  Laws  1800,  o.  907,  provides  that  all  taxes, 
except  school  and  road,  assessed  on  and  paid  by 
any  railroad  in  a  town  which  has  issued  bonds  in 
aid  of  such  railroad,  must  be  applied  by  the  county 
treasurer  to  the  purchase  of  the  bonds.  If  they 
can  be  purchased  at  or  below  par,  and,  if  not, 
must  be  held,  with  the  accumulated  Interest,  as 
a  sinking  fund  for  the  redemption  and  payment 
of  such  bonds.  Held  that,  where  a  county 
treasurer  failed  to  apply  such  taxes  to  either  the 
purchase  or  payment  of  railroad  aid  bonds,  a  town 
which  had  paid  its  bonds  was  entitled  to  be  sut>- 
rogated  to  the  rights  of  the  original  owners,  and 
to  have  the  bonds  paid  from  the  fund  in  the  hands 
of  the  county  treasurer. — People  v.  Board  Sup'rs 
Cayuga  County.  (Sup.)  18  N.  Y.  S.  808. 

— —  To  pay  municipal  aid  bonds. 

5.  Laws  1869,  o.  907,  as  amended  by  Laws  1870 
and  1871,  provides  that  "all  taxes,  except  school 
and  road"  taxes,  collected  of  any  railroad,  in  a 
township  that  has  issued  bonds  to  aid  in  the  con- 
struction of  such  railroad,  shall  be  paid  over  to  the 
county  treasurer,  to  be  by  him  applied' to  the  re- 
tirement of  such  bonds.  Laws  IStjO,  c.  286,  as 
amended  bv  Laws  1881,  oo.  13, 197,  provides  that 
such  township  may  issue  bonds  to  take  up  obliga- 
tions, the  validity  of  which  were  In  dispute,  the 
town  supervisor  being  required  to  report  to  the 
board  of  county  supervisors  in  each  year  the  num- 
ber and  amount  of  bonds  and  coupons  falling  due 
within  the  next  year;  and  such  board  shall  cause 
to  be  levied  and  collected  of  the  town  property,  at 
the  same  time  other  taxes  were  levied  and  col- 
lected, such  sums  as  may  be  nece-ssary  to  pay  the 
"principal  and  interest;'"  the  sum  so  collected  to 
be  applied  by  the  collector  to  the  payment  of  the 
bonds,  "principal  and  interest."  Heid,  that  the 
acts  of  18G9  and  ISSO  were  both  operative;  the  for- 
mer requiring  the  county  treasurer  to  apply  alt 
moneys  received  by  him  from  the  collector  for  a 
retirement  of  such  bonds  as  they  would  satisfy, 
and  the  latter  requiring  the  levies  of  the  board  of 
supervisors  to  be  applied  to  such  bonds  only  as  fall 
due  during  the  ensuing  year. — Ackerson  v.  Board 
Bup'rs  Niagara  County,  (Sup.)  18  N.  Y.  8.  219. 

Bonds  and  mortgagea — Foreolosnre. 

A.  Mortgaged  railway  property  was  purchased 
by  the  trustee  at  foreclosure  sale  under  a  provisioa 
in  Uie  decree  allowing  such  purchase,  ana  srovid- 


ing  that  on  payment  by  any  bondholder  of  his  pro- 
portionate share  of  the  moneys  paid  by  fba  trustee 
for  the  expenses  of  the  action,  and  other  money* 
directed  bv  the  decree  to  be  paid  in  cash,  the  pur- 
chase should  inure  to  the  benefit  of  any  such  bond- 
holder. Held,  that  the  payment  or  tender  of  such 
proportionate  share  by  the  bondholder  was  a  con- 
dition precedent  to  his  right  to  an  accounting  from 
the  trustee.— Zebley  v.  Farmers'  Loan  &  Trust  Co., 

(Sup.)  18  N.  Y.  s.  sao. 

7.  In  such  a  case,  14  years  after  the  decree  Is 
too  late  for  a  bondholder  to  otter  to  contribute  for 
the  purpose  of  participating  in  the  lieneflts  of  the 
purchase ;  the  trustee  having  disposed  of  the  prop- 
erty.—Zebley  V.  Farmers'  Loan  So  Trust  Co.,(oup.) 
18  N.  Y*  S.  o26. 

Accidents  at  crossings  —  Contributory 
negligence. 

8.  A  woman,  who  was  driving  a  wagon,  having 
partly  passed  over  a  railroad  crossing  of  defen<t 
ant  company,  and  arrived  at  a  position  of  safety 
between  ihe  tracks,  but  where  her  view  waa 
impeded  by  freiKht<sars  of  defendant  standing 
switched  near  and  on  either  side  of  highway,  was 
summarily  directed  by  a  flagman  of  defendant,  sta- 
tioned on  the  crossing,  to  go  forward.  Aoting  up- 
on such  direction,  and  in  a  proper  manner,  she  was 
killed  by  reason  of  her  horse  being  startled  by  the 
too  near  and  sudden  passing  of  defendant's  train, 
becoming  unmanageable,  and  colliding  with  a 
freight  train  moving  upon  another  track.  Held, 
that  a  motion  of  nonsuit  on  the  ground  of  contrib- 
utory negligence  was  rightly  refused,  since  the 
woman  was  justified  in  relying  upon  the  compe- 
tence and  direction  of  the  flagman,  and  she  was 
shown  to  Irnve  exercised  reasonable  and  proper 
caution  for  her  safety  up  to  that  time. — ^Hennlnv 
V.  Caldwell,  (Sup.)  18  N.  Y.  S.  339. 

Stock-killing  cases. 

9.  In  an  action  against  a  railroad  company  for 
killing  plaintiff's  horse,  which  had  escaped,  with 
others,  onto  the  track  through  the  fence,  evidence 
that  the  part  of  the  fence  where  the  tracks  indi- 
cated that  the  horses  went  through  was  in  bad 
condition,  the  boards  and  posts  shaky  and  weak, 
some  of  the  boards  not  long  enough  to  reach  the 
posts  and  some  too  rotten  to  be  nailed,  some  loose 
and  flapping,  and  some  broken  off,  was  suCBcient 
to  justify  a  finding  that  the  fence  was  in  a  bad 
condition  some  time  before  the  accident,  thereby 
chargiog  defendant  with  notice  of  its  insufficiency. 
— McGulre  v.  Ogdensburgh  ft  L.  C.  R.  Co.,  (Sup.) 
18  N.  Y.  8.  318. 

10.  Evidence  that  the  fence  was  defective  In  the 
immediate  vicinity  of  Ibe  spot  where  the  horses 
went  through  was  property  received,  on  the  ques- 
tion of  constructive  notice  to  defendant  of  the  gen- 
eral i  Dsufil  ciencv  of  the  fence. — McGulre  v.  Ogdens- 
burgh &  L.  C.  ft.  Co.,  (Sup.)  IS  N.  Y.  S.  318. 

11.  Testimony  of  a  witness  that  he  found  a  rail- 
road fence  broken  down,  the  top  board  lying  on  the 
ground,  the  third  board  nailed  at  one  end,  the 
other  resting  on  the  ground,  several  horses  from 
the  adjacent  pasture  on  the  track,  and  tracks  lead- 
ing out  of  the  pasture  through  the  opening,  was 
sufficient  to  justify  a  submission  to  the  jury  of  the 
question  whether  plaintiff's  horse,  which  was 
killed,  escaped  through  defendant's  fence  to  the 
track.— McGulre  v.  Ogdensburgh  &  L.  C.  R.  Co., 
iSup.)  18  N.  Y.  8.  aUL 
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Ot  act  of  unauthorized  guacdlan,  aee  Chtordton 

amd  Ward,  1,  3. 
contracts,  see  CnrporatUmn,  19. 
unauthorized  act,  see  AWtrney  and  CUent,  S; 

J^rtnctpoi  and  Agent,  4,  6. 

Beal-Estate  AfseaoAa. 

Bight  to  oommlsslons,  see  FactorB  and  Broken, 
l-«. 

Beai  Party  in  Interest. 

8e»  Pcarttea,  9. 

KECEIVISBS. 

Appointment. 

1.  An  order  appointing  plaintiff  raoelverof  a 
domestic  corporation  is  InBufficient  eridence  of 
such  appointment,  In  the  absence  of  evidence  of 
an  action  begun  against  and  process  served  on 
the  corporation  for  the  appointment  of  a  receiver, 
where  service  of  such  process  is  denied,  under 
Laws  1888,  c  878,  i  1,  conferring  on  the  supreme 
oourt  the  power  to  appoint  such  receiver  In  an  ao- 
tlon  for  that  purpose,  and  providing  that  "any  co- 
der appoiiktinga  receiver  otherwise  shall  be  void. " 
—Springs  ▼.  Bowery  Nat.  Bank,  (Sup.)  18  N.  T. 
8.574. 

a.  In  an  action  for  an  accounting  of  rants  and 
profits,  plaintiff  claimed  the  premises  under  a  deed 
from  the  referee  on  a  sale  on  the  foreclosure  of  a 
mortgage,  and  also  claimed  that  defendant  had 
possession  of  the  premises  as  agent  of  plaiotifl. 
Plaintiff  had  never  been  In  possession,  but  defend- 
ant, as  ezecutoror  trustee,  was  in  possession  claim- 
ing ownership.  It  i^peared  that  plaintiff's  title 
to  the  premises  was  that  of  mortgagee  to  secure 
certain  amounts  which  he  claimed  to  be  due,  but  a 
dispute  existed  as  to  the  amount  actuallvdue  him. 
Held,  that  it  was  no  abuse  of  discretion  to  refuse 
to  appoint  a  receiver  of  such  rents  and  profits. — 
Valentine  v.  Juch,  (Sup.)  18  N.  Y.  8.  747. 

Discharge. 

3.  A  receiver,  into  whose  hands  no  property 
has  come,  and  whose  appointment  has  been  vacat- 
ed, is  entitled  to  hie  disoharge. — People  T.  Bush- 
wick  Chemical  Co.,  (Sup.)  18  N.  Y.  EC  043;  In  re 
Brookfleld,  Id. 

Beeognizanoe. 
See  Bail. 

Becordfk 

On  appeal,  see  Appeal,  4, 5. 

Bednaption. 

From  foretdosure  ef  martgagas,  see  Mortgages, 
8,4. 
tax  sale,  aee  TaaatUm,  12. 

BEFBBENGB. 

When  granted. 

1.  On  an  application  for  tlie  remoral  of  an 
assignee  the  court  may  refer  the  matter  to  a  tefi- 
eree  to  take  proof  tliereon,  and.  report,  wUb  Ua 


opinion,  for  the  purpose  of  aiding  th?  coosdence 
of  the  conrt— In  le  MeQai,  (Sup.)  tS  N.  T.  S. 
915. 

i.  An  order  ef  refbrenee  Is  proper  where  an 
aocountinr  will  be  neoessarT-,  and  the  questions  of 
law  involved  have-  been  disposed  of  at  general 
term.— Brown  v.  Finch,  (Snp.j  18  N.  Y.  8.  551. 

8.  The  conrt  need  not  try  afBrmative  defensbu, 
which  are  issues  of  fact,  before  making  an  order  of 
reference  in  a  case  in  which  a  reference  would  otb- 
erwlse  be  proper. — Brown  v.  Finch,  (Sup.)  18  N- 
Y.  8.  65L 

4.  lo  the  absence  of  showing  to  the  contrary, 
it  will  be  presumed  that  a  case  referred  on  de- 
fault of  a  defendant  was  a  referable  case,  for 
which  his  consent  was  not  necessary. — Schwartz 
V.  linington,  (Sup.)  18  N.  Y   S.  879. 

By  stipulation — New    refieree   on    new 
trial. 

5.  Code  Civil  Proa  1 1011,  provides  that  where 
a  referee  was  appointed  by  consent,  and  a  new 
trial  IS  grantea,  tbe  court  must  appoint  another 
referee,  unless  the  stipulation  expressly  provide* 
otherwise.  Held,  that  a  consent  to  a  reference, 
given  In  open  court,  and  embodied  in  the  original 
order,  is  the  equivalent  of  the  written  stipulation 
contemplated  by  said  section;  and,  snch  consent 
being  silent  in  the  respect  mentioned,  the  granting 
oFa  new  trial  necessitated  the  appointment  of  a 
new  referee  on  the  application  of  either  party.  — 
Lennon  r.  Smith,  (Com.  PL  N.  Y.)  Ui  N.  Y.  &  2ia 

Order  of  reference — Scope. 

6.  Where,  in  an  action  for  an  aeoounting  by  s 
general  assignee,  the  pleadings  present  an  issue 
as  to  whether  or  not  plaintiff  is  a  creditor,  aa  oc^ 
der  of  reference  to  take  proof  of  the  matters  set 
forth  in  the  pleadings,  and  to  state  tbe  assignee's 
account,  is  InsufBcient.  The  order  should  require 
tbe  hearing  and  determination  of  the  issues. — 
Wells  T.  Knox,  (Sup.)  IS  N.  Y.  B.  395. 

Powers  of  referee— Amendment  of  plead- 
ings. 

7.  Under  Code  Civil  Proa  %  1018,  conferring  on 
a  referee  the  powers  of  the  oourt  as  to  amendment 
of  pleadings,  an  answer  may  be  amende  on  mo- 
tion before  a  referee,  as  to  particulars  within  the 
discretionary  power  of  ami^ndment  conferred  on 
the  court  by  section  72S. — Smith  v.  Pelott,  (Sup.) 
18  N.  Y.  8.  801. 

Findings — Inconsistency. 

8.  In  an  action  to  reccrer  a  balance  alleged  to 
DO  due  on  a  building  contract,  the  referee  found 
that  the  "collar  beams,"  which  were  required  by 
the  contract,  were  omitted;  that,  as  a  result  of 
such  omission,  tbe  sides  of  the  barn  spread,  and 
the  roof  sunk,  rendering  the  barn  not  only  unsight- 
ly, but  dangerous;  tbat,  at  the  time  plaintiffs  quit 
work,  the  buildings  were  worth,  by  reason  of  de- 
fects, tTSO  less  than  if  constructed  according  to  the 
contract,  besides  the  amount  expended  by.  defend- 
ant in  the  completion.  The  referee  also  found  that 
plaintiffs  constructed  the  buildings  "substantially 
In  accordance"  with  the  contract  and  specifica- 
tions. The  contract  price  of  the  work,  completed 
was  ta,500,  of  which  tl,500  has  been  paid.  The 
referee  found,  as  a  conclusion  of  law,  that  plain- 
tiffs were  entitled  to  recover  tha  baUooe.  of  the 
contract  price  and  "extras, "  after  deducting  the 
damages  for  defective  oonstructinn  and  the  sum  ' 
paid  by  defendant  for  the  completion  of  the  bnii'i-       , 
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ngs.  Held,  that  the  flnaings  were  Inoonslstant, 
nd  would  not  support  the  oonclusion  of  law. — 
:etctiuin  T.  Herrington,  (Sup.)  18  N.  Y.S.  «». 

SotBcienoy  to  sustain  jndgment. 

9.  FindiDRS  of  a  referee  that  defendant  eze- 
uted  and  delivered  to  plalutift  a  bond  and  mort- 
;aee,  in  reilaQce  upon  representatlona  of  plaintiff 
inS  others  hi  collusion,  made  with  intent  to  de- 
raud  defendant,  that  the  moneys  intended  to  be 
lecured  thereby  would  be  paid  to  defendant  Im- 
nediately  thereupon,  and  that  no  consideration 
ms  given  by  plaintiff  to  defendant  therefor,  are 
lufHcient  to  austaln  ft  judgment  declartng  the  bond 
ind  mortgage  void,  and  directing  them  to  be  can- 
died.—Hymrni  ▼.  Friedman,  (Com.  PL  N.  Y.)  18 
IS.  Y.  8.  446. 

Beview  on  appeal. 

10.  Ob  an  appeal  from  a  jadgm<0nt  entered  «n  a 
reference,  resort  may  be  had  by  the  ganeral  tenn 
to  the  opinion  of  the  referee,  where  the  object  is 
not  to  afteot  or  change  the  judgment,  feat  to  Show 
a  mistrial,  on  the  ground  Uiat  the  referee  was  con- 
trolled by  the  views  on  the  evidence  erpressed  in 
the  opinion  of  the  court  on  a  former  appeal,  and 
i.id  sot  find  the  facta  aolely  on  the  evidence  pre- 
sented.—Adams  V.  Oliu,  (Sup.)  18  N.  Y.6.  899. 

How  rlfifat  preserred. 

11.  'Where  a  disputed  claim  agalnat  the  estate 
of  a  deceasea  person  is  referred  to  a  referee,  the 
party  to  whom  his  rejjort  is  adverse  must.  In  or- 
der tn  preserve  the  right  to  review  rulings  on  the 
ailmission  and  rajection  of  evidence,  and  questions 
as  to  whether  the  evidence  sustains  the  findings 
of  facts,  move  at  special  term  to  net  aside  the  re- 
port or  must  appear  and  oppose  Its  ccmflnnatlon, 
and  take  tbeproper  exception s.—BBum»m>T.Mos6- 
Jey,  (Sup.)  18  N.  Y.  S.  SOS. 

Beversal  of  jadgmant— Findings  on  re- 
trial. 

13.  Where  a  judgment  of  a  referee  is  reversed 
on  a  question  of  fact,  the  referee,  oa  retrial,  is  not 
controlled  by  the  views  ez^essed  in  the  opinion 
of  the  court,  hut  be  most  find  the  facts  solely  oa 
the  evidence  jpreseated. — Adams  v.  Ulio,  (Sup.)  18 
N.  Y.  S.  899. 

Bemoral  of  referM— Fr«jndice. 

18.  The  fact  that  a  referee  ctiarges  an  attorney 
for  one  of  the  parties  with  purposely  delaying  and 
obBtnicting  proceedings  before  himself,  the  charge 
being  true,  is  Insuflacient  to  justify  the  removal  of 
a  referee  on  the  ground  of  prejudice. — ^In  re  Mel- 
len,  (Sup.)  18  N.  Y.  S.  616. 

Compensation  of  referee. 

14.  Code  Civil  Proc.  {  8396,  providing  that  a  ref- 
eree shall  receive  six  dollars  per  day,  "unless  a 
different  rate  of  compensation  is  fixed  by  consent 
of  the  parties, "  does  not  authorise  a  stipulation 
that  the  referee  may  charge  auch  fees  "as  he 
deems  proper, "  as  this  does  not  fix  any  definite 
"rate. "  Bank  v.  Tamajo,  77  ».  Y.  478,  and  Mark 
V.  City  of  Buffalo,  87  N.  Y.  184,  followed.  Bort  v. 
Oneida  Community,  (8up.)  18  K.  Y.  8.  808.  disap- 
proved.—Origga  V.  Day,  (Super.  M.  Y.)  18  N.  Y.  tJ. 
790. 

Beformation  of  Contracts. 

See  EQ^tUy,  8 


Bahearlnc. 

Bee  Appeal,  7. 

Helease  and  Bisohargo. 

See  Payment. 

Of  dower,  effect,  see  Dower. 

Beligioos  Bocieties. 

Exemption  from  taxation,  see  Toucotbm,  T. 

Sent. 

Se6  tanOlord  and  Tmant,  8-18. 

BSPi^svmr. 

Findingi. 

la  rcplerta  tBTolvIng  the  title  to  »  ohatt«L 
in  which  the  coutroversy  Is  a  mere  aaestion  cc 
fee*,  a  finding  of  the  jtuMaoe  la  accordance  with  tlie 
ptobaUUties  of  the  case  wifl  not  be  distarhed.— 
FUlUps  V.  Phillips,  (Sup.)  18  N.  T  &  886. 

Beadjaion. 

Otoontracts,  see  Controou.  18;  ISqtMu,  *-iO;  In- 
fancy, I. 
BUe,  see  Sale,  9, 10. 

Bes  a«stse. 

Eridenoe  ot,  see  £v<denoe,  6. 

BaB  Judicata. 

See  JudgmaU,  7-18. 

B«Yiew. 

See  Appeal,  9-4B. 

BevivaL 

See  Abeetemmt  and  RettmU. 

Bipariau  Bights. 

See  BovndaiHet,  1. 

SAUB. 

See,  also.  Vendor  and  Purchaser. 
By  assignee,  effect,  see  Bankntptey,  S,  8. 
Of  trust  property,  see  Tntits,  4.  ,     ,    , 

Under  order  of  court,  see  ExecuXort  ana  AibnMif 
iMrators,  U,  la. 

Warranty. 

1.  Where  a  written  contract  of  sale  Is  definite 
and  complete  on  its  face,  no  evidence  is  admissible 
to  prove  a  contemporaneous  parol  warranty.— 
Lamson  Consolidated  Store-Service  Ca  t.  Bar- 
tung,  (Com.  Pi  N.  Y.)  18  H.  Y.  8.  143. 

a.  In  an  action  for  a  breach  of  warranty,  where 
the  evidence  was  conflicting  as  to  whether  the 
representation  made  by  defendants  to  pUdntiSS 
could  be  held  to  oonatltute  a  warranty,  the  que*. 
Uon  was  properly  submitted  to  the  jury.— Eil^  r. 
Bea.  (Sup.)  18  ^^  Y.  S.  897. 
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8.  A  Judgment  rendered  on  the  tbeory  of  a 
breach  of  warrantj  in  a  contract  of  sale  cannot  be 
sustained  on  appeal,  when  the  breach  was  not 
pleaded  originaUy  or  by  wav  of  amendment  at  the 
triaL— Lamson  Consolidated  Store-Serrioe  Co.  t. 
Hartung,  (Com.  PI.  N.  Y.)  18  N.  T.  &  148. 

Warranty — Damages  for  breach; 

4.  On  a  claim  for  breach  of  warranty  on  a  sale 
of  roods  the  evidence  was  that  the  value  of  the 
goods  was  much  less  than  the  price  agreed  to  be 
paid,  but  it  did  not  appear  that  the  purchaser  had 
paid  on  account  of  the  price  anything  more  than 
the  admitted  value  of  the  ^oods  received  and  re- 
tained, or  that  their  value,  as  warranted,  exceeded 
the  price,  field,  that  there  was  no  groand  for 
recovery  of  damages.— A.  B.  Cleveland  Co.  v.  A. 
C.  NeUU  Ca,  (Com.  PL  N.  T.)  18  N.  Y.  &  448. 

6.  In  an  action  for  a  breach  of  warranty  In 
falsely  representing  that  a  horse  was  a  "good 
worker, "  where  the  only  evidence  on  the  question 
of  damages-was  that  the  horse,  which  was  blind 
in  both  eyes,  was  worth  $60,  and  that,  if  he  had 
been  sound,  he  would  have  been  worth  from  (ISO 
to  $140,  the  evidence  Is  not  applicable  to  the  case, 
and  will  not  justify  a  judgment  for  substantial 
damages.— Ataerin'  v.  O'Brien,  (Sup.)  18  N.  Y.  & 
821. 

6.  In  an  action  for  a  breach  of  warranty  In 
falsely  representing  that  a  horse  was  a  "good 
worker,  *  plaintlS  is  entitled  to  recover  the  differ- 
ence between  the  value  of  the  horse  if  he  had  been 
a  good  worker  and  his  value  as  be  was  In  that  re- 
spect—Aberin  V.  O'Brien,  (Sup.l  18  N.  Y.  a  821. 

Bale  by  sampSs — ^Breach  of  contract. 

7.  Defendant  purobased,  from  sample  in  plaln- 
tlfPs  showrooms,  mantels  and  fireplaces,  the  whole 
value  of  which  consisted  In  the  beauty  and  ele- 
gance they  were  expected  to  add  to  the  rooms  in 
which  they  were  to  be  placed.  The  goods  fur- 
nished did  not  correspond  to  sample,  but  were  so 
imperfect  as  to  amount  to  disfigurement.  Held, 
that  there  was  a  failure  to  perform  the  contract. — 
International  Tile  &  Trim  Co,  t.  Ahlers,  (Sup.)  18 
N.  Y.  8.  883. 

—  Beturn  of  goods. 

8.  In  such  a  case,  the  purchaser  is  not  required 
to  take  the  mantels  out  and  return  them,  but  the 
seller,  if  he  abandons  the  attempt  to  fulfill  his 
contract,  and'Wishes  to  recover  the  mantels,  must 
remove  them,  and  restore  the  rooms  where  placed 
to  their  original  condition.— International  TUe  & 
Trim  Co.  ▼.  Ahlers,  (Sap.)  18  N.  Y.  B.  883. 

Bescission. 

0.  A  furniture  dealer,  under  contract  to  fur- 
nish a  flat  for  a  person,  who  died  while  the  furni- 
ture was  being  delivered,  cannot  be  allowed  to 
claim  that  the  title  to  some  of  the  property,  of 
which  he  took  possession  after  decedent's  death, 
did  not  pass  by  delivery,  while  the  title  to  other 

Property,  for  the  loss  of' which  he  claims  damages, 
id  so  pass ;  and  a  referee's  report  which  directly 
or  indirectly  allows  such  a  olaim  should  be  rejected 
as  inconsistent. — ^Baumann  v.  Hoseley,  (Sup.)  18 
N.  Y.  H.  S68. 

10.  To  induce  a  purchase  of  bonds  from  and  ad- 
vances of  money  for  the  benefit  of  a  corporation, 
the  latter  agreed  to  deliver  certain  stock.  After 
the  purchase  of  such  bonds  and  making  of  such 
advaiicea,  the  stock  was  delivered.  Held,  that 
such  stock  could  not  be  recovered  back,  because 


the  purchaser  had  not  paid  the  full  purchase  price, 
without  returning  the  benefits  received  by  the 
seller.— American  Water-Works  Co.  T.  Venner, 
(Sup.)  18  N.  Y.  8.  879. 

Action  for  price. 

11.  Under  a  contract  for  the  sale  of  iron,  a  oer* 
tain  amount  to  be  delivered  each  month,  payment 
to  be  made  on  a  certain  day  of  each  month  for  the 
delivery  of  the  preceding  month,  on  refusal  of  tlie 
purchaser  to  pay  for  toe  delivery  of  •  certain 
month,  unless  released  from  some  part  of  its  obli- 
gation under  the  contract,  the  seller  may  sue  for 
price  of  iron  delivered  and  for  damages  as  to  the 
remainder  of  the  contract  without  first  delivering 
the  remainder  of  the  iron. — Xichola  T.  Scnmton 
Steel  Co.,  (Sup.)  18  N.  Y.  S.  623. 

Pleading. 

12.  The  Code  of  Civil  Procedure  has  not  changed 
the  rule  of  pleading  that  a  party  who  has  fully 
performed  a  special  contract  for  the  sale  of  goods 
may  count  on  the  implied  cusumjisU  of  the  pur- 
chaser  to    pay  the  stipulated   price,   and  is  not 

bound  to  declare  specially  on  the  agreement 

Swan  Lamp  Manuf'g  Co.  v.  Brush-Swan  Electric 
Light  Co.  of  New  EngUnd,  (Super.  H.  Y.)  18  H. 
Y.  8.  869.  V     .-  / 

Buyer's  rights  and  remekUes. 

IS.  Upon  judgment  against  a  defendant  for  the 
purchase  price  of  stock  in  plaintiff's  possession  he 
is  entitled  to  have  such  stock  deposited  with  the 
court  for  his  protection.— HcKeever  v.  Dady,  (City 
Ct.  Brook.)  18  N.  Y.  8.  489. 

14  Under  an  agreement  to  give  with  bonds  sold 
a  certain  amount  of  stock,  after  the  delivery  of  the 
bonds,  the  purchaser  of  the  bonds  cannot  be  com- 
pelled to  pay  therefor  until  he  has  also  received 
the  stock.— American  Wat^r- Works  Co.  T.  Venner, 
(Sup.)  18  N.  Y.  8.  379. 

Bona  fide  purchasers. 

15.  A  debtor,  after  sellin  g  certain  personal  prop- 
erty without  delivering  possession,  made  a  general 
assifrnmpnt  for  bpppflt  of  creditors,  after  which 
the  purchaser  levied  an  execution  thereon  as  the 
property  of  the  debtor.  Hdd  that,  the  sale  be- 
ing invalid  for  want  of  delivery  of  posaeasion, 
the  property  passed  to  the  assignee,  and  a  pur- 
chaser from  him,  bona  fide  and  for  value,  ob- 
tained a  good  title,  and  could  recover  posseasion 
from  the  officer  levying  the  execution,  who  de- 
fended solely  on  the  ground  that  the  goods  were 
the  property  of  the  debtor. — Grieve  ▼.  Mc(Jov- 
em,  (Com.  PI.  N.  Y.)  18  N.  Y.  S.  444. 

Purchase  of  stolen  goods. 

16.  The  owner  of  stolen  property  may  maintain 
an  action  for  conversion  against  a  bon<(  flJr.  pur- 
chaser thereof.— Lovell  v.  Shea,  (Super.  N.  Y.)  18 
N.  Y.  a  198. 

Conditional  sales. 

17.  Qas  fixtures  are  "honsehold  goods, "  within 
Laws  1886,  o.  485,  which  exempts  such  goods  from 
the  operation  of  Laws  1884,  o.  815,  declaring  thmt 
the  reservation  of  ownership  in  a  contract  for  the 
conditional  sale  of  goods,  where  possession  is  given, 
shall  be  void  aa  to  subsequent  purchasers  and 
mortgagees  in  good  faith,  unless  the  oontract  is 
filed  as  required  by  law. — ^Idenv.  Sommers,  (Super. 
N.  Y.)  18N.  Y.  S.  189. 

IS.  Oas  fixtures  are  "household  goods,"  within 
Laws  IStiO,  c.  495,  which  exempts  such  p-<ods  f  roB 
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tlie  operation  ol  Laws  1684,  o.  815,  declarinR  that 
the  reservation  of  ownership  in  a  contract  for  the 
conditional  sale  of  goods,  where  possession  is 
given,  shall  be  void  as  to  subsequent  purchasers 
and  mortgagees  in  good  faith,  unless  the  contract 
Is  filed  as  required  by  law.  18  N.  Y.  8. 189,  af- 
Srmcd,  without  opinion. — Idenv.  Bommers,  (Super. 
N.  Y.)18K.Y.a77».  " 

Salvage. 

Of  sunken  vessel,  expense  of  salvage  suit,  see 
Ml  trine  Insurance,  si. 

SCHOOLS  AND  SCHOOL-DIS- 
TBICTS. 

Bemoval    of  trustee — Disobedienoe    of 
orders  of  state  superintendent. 

1.  Where  the  return  of  a  trustee  of  a  school* 
district  to  an  order  made  by  the  state  superin- 
tendent of  publld  Instruction,  requiring  him  to 
show  cause  why  be  should  not  be  removed  from 
his  office,  admitted  that  he  had  neglected  and  r^ 
fused  to  comply  with  and  had  violated  certain  or- 
ders of  the  superintendent,  be  was  properly  re- 
moved from  his  ofQoe,  under  Laws  ItiM,  o.  655,  ( 
18,  authorizing  such  removal  in  case  of  the  willful 
disobedience  of  any  decision  or  order  of  the  super- 
intendent on  the  part  of  the  trustee. — People  v. 
Draper,  (Snp.)  18  K.  Y.  B.  282. 

2.  The  question  whether  or  not  the  trustee 
should  discontinue  a  proceeding  which  he  had 
brought  against  the  local  board  of  manaKers  of  a 
normal  school  to  compel  them  to  pay  over  certain 
public  school  moneys  they  had  received  to  teachers 
employed  by  the  trustee,  was  one  upon  which  the 
decision  of  the  superintendent  was  conclusive,  and 
the  refusal  of  the  trustee  to  abandon  such  proceed- 
ings, when  directed  so  to  do  by  the  superintend- 
ent, constituted  willful  disobedienoe  justifying  his 
removaL— People  v.  Draper,  (Sup.)  18  N.  Y.  8.339 

Sdentiflc  Corporations. 

Exemption  from  taxation,  see  Tiiaxition,  7. 

Seaworthiness. 

Of  vessel,  see  Marine  inruratice,  8. 

Security  for  Costs. 

Bee  Costs,  9. 

Service  of  Process. 

See  Wrttt. 

Servitude. 

Erection  ot  telephone  line  in  highway,  additional 
servitude  on  aidjoining  land,  see  Eminent  Do- 
main, 1& 

SET-OFF  AND  COUNTEBc 
CLAIM. 

Action  for  damages,  set-off  of  benefits,  see  Emi- 

fkent  Domain,  30-88. 
Taxation  of  assets  of  bank,  set-off  of  liabilities, 

see  Taxation,  6. 


When  allowable. 

1.  Where  an  Insurance  policy  taken  out  by  a 
father  in  favor  of  his  children  is  wrong^fuUy  sur- 
rendered by  him  to  the  company,  the  latter,  in 
an  action  by  the  children  for  the  amount  of  the 
policy,  is  not  equitably  entitled  to  counterclaim 
any  expenditures  by  the  father  for  the  support  of 
the  ohildren,  since  be  was  under  a  legal  obligation 
so  to  do.  Wuesthoff  v.  Insurance  Co.,  14  N.  G.  811, 
107  N.  Y.  587,  distinguished.— Foley  v.  Mutual  Life 
Ins.  Ck).  of  New  York,  (Sup.)  18  N.  Y.  8.  616. 

Claims  arising  from    independent 

transactions. 

2.  In  an  action  for  work  and  labor,  the  ex- 
penses of  removing  a  lien  filed  by  plaintifT.  and 
preparing  for  an  anUoipated  action  to  enforce  the 
lien,  cannot  be  made  the  subject  of  a  counterclaim, 
since  those  matters  do  not  "  arise  out  of  the  con- 
tract or  transaction  set  forth  in  the  complaint, " 
and  are  not  "connected  with  the  subject  of  the  aty 
tion. "— Biersheuk  v.  Stokes,  iCom.  PL  N.  Y.)  It 
K.  Y.  a  864. 

Eridenoe — Suffloienoy. 

8.  In  an  action  on  contract  for  plastering,  tee- 
timony  that  defendant  was  delayed  one  month  by 
failure  of  plaintiff  to  finish  his  work  is  not  snfit 
cient  to  support  a  counter-claim  for  lost  rents, 
when  there  is  nothing  to  show  that  there  were 
any  applications  for  rooms  during  the  period  for 
which  the  claim  was  made.— Conover  r.  Lennon, 
(City  Ct  N.  Y.)  18  N.  Y.  a  162. 

SfsttiLement. 
SeePovmenfc 

Shipping. 

See  Marine  Insurance. 

Sidewalks. 

Ice  and  snow,  liability  of  city  for  Injnrlea,  see 
Jtf  unlctpal  Corporation*,  U. 

Slander. 

Bee  lAbel  and  SUmtter. 


Socage. 

i,  powers  of, 

Societies. 


Onardian  In  socage,  powers  of,  see  Qvarilan  and 
Ward,  6. 


See  CorporoMon*. 

Soldiers. 

Reinstatement  of  Union  soldier  as  <dty  offloer,  aee 
Mandamus,  S. 

SPECIFIC  PEBFOBMANCE. 

Contracts  enforceable. 

1.  Though  a  contract  for  the  sale  of  real  estate 
contains  a  provision  for  the  payment  of  liquidated 
damages  in  case  of  nonperformance,  equity  will 
decree  specific  performance,  where  it  is  apparent 
that  it  WBB  the  primary  intentof  the  parties  to  bavo 
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the  contract  performed.— Palmer  v.  Gould.  (Snp.) 
18  N.  Y.  8.  888. 

Fraud  of  complalnsat. 

2.  Wbet«  a  mortgagor  aeekt  speolflc  perform- 
ance of  a  proviBion  in  the  mortgai^e,  whereby 
certain  parts  of  the  mortgaged  premises  were  to 
be  released  from  time  to  time  as  payments  were 
made,  and  the  evidence  shows  that  there  was  no 
absolute  agreement  tor  such  a  release,  but  that  it 
was  put  into  the  mortgage  in  the  absence  of  the 
mortgagees,  after  they  had  examined  it  with  the 
help  of  counsel  and  expressed  themselves  as  sat- 
isfied, it  is  incnmbent  on  the  mortgagor,  upon  a 
denial  by  the  mortgagees  of  any  knowledge  of 
Bueh  provisioB,  to  show,  at  least,  what  was  said 
by  tbe  mortgagees  in  tbe  conversation  which  it 
was  claimed  resulted  in  their  acceptaooe  of  the 
provision,  and  to  show  also  that  the  provision  it- 
self was  thoroughly  understood.— broach  T.  Meywr, 
(Snp.)  IS  N.  T.  8.  «6. 

Eridenoe — Bnffloienoy. 

8.  In  an  action  tor  the  speoilic  perfcrinanci.  of 
r.  contract  to  sell  land,  it  appeared  ttiat  the  land  was 
owned  by  a  brother  and  sister;  that  the  sistar 
nigned  taa  contract  for  herself,  and  also  as  the  al- 
leged attorney  in  fact  of  her  brother,  who  lived 
in  California;  that  the  brother  had  instructed  the 
sister  to  negotiate  a  sale  of  the  property,  hut  that 
subsequently,  and  about  three  weeks  before  the 
contract  was  signed,  he  wrote  to  her  that  he  in- 
tended to  keep  his  share  of  tite  property,  and  ad- 
vised her  not  to  dispose  of  her  interest.  On  the  day 
the  contract  was  signed  a  power  of  attorney  was 


drawn  np  and  sent  to  the  brother  to  sign,  bat  It 

did  not  mention  the  contract  nor  the  proposed 
conveyance  to  plaintiff.  There  was  no  evidence 
that  the  brother  was  informed  about  the  contract, 
except  the  testlmonv  of  the  sister,  on  cross-exami- 
nation, that  she  believed  she  sent  him  her  oc^ 
of  the  contract,  which  was  signed  by  plalntis 
alone.  Held,  that  the  evidence  would  not  support 
a  judgment  against  the  brother  for  specific  per- 
formance, since  it  did  not  appear  that  he  antaor- 
ized  his  sister  to  sign  thecontract  for  him,  or  rati- 
fied her  act.— Falmer  v.  Oould,  (Sap.)  18  N.  Y.  8. 
638. 

Squatters. 

EUgbtaot,  see  Advene  Pottesiion,  X 

State  Legislatnrea. 

tieglalatlve  powers,  see  ConttltiMonal  Law,  1, 9L 

STATUTES. 

Bee,  alao,  ConsMtuttonol  Imw. 

Conatruotioii. 

▲  court  liaa  no  authority  to  aortaDd  m  law 
beyond  the  fair  and  reaaonaUe  meaning  of  its 
terms  because  of  some  supposed  policy  of  the  law, 
or  bacanse  the  legislature  did  not  uaa  prapsr  words 
to  express  its  meaniag.—Tompkiaa  r.  nrat  Nat. 
Bank.  (Sap.)  18  N.  tTb.  884. 


STATT7TES  CITED  AND  CONSTRUED. 


NEW  Yoaic 

COKSTITUTIOir. 

1846,  art.  1,  {  2 16 

1846,  art.  6,  S«  8, 6 188 

1870,  art.  8.  S  8 183 

Art  8,  1 16 778,775 

Arte,*  6 867 

ArL6,  S  13 892 

Art.  18,  I  4 C99 

Art  14,14. 659 

Art.  14,118,18 291,  298 

CktDB  OF  FBOCEMniB. 

(1116,184 80S 

1427 18T 

CODB  ov  Civil  Fbockdubb. 

«78,74 850 

1323 468 

J840 842 

i378 887 

j392 571 

if416,441 60 

1449 783 

1464 685 

J  469,  474 198,  199 

j488 205,654 

1498 654 

1500 468 

8 788 

]«8l R58 

if  539-641 103 

}561.  Amended  in  1877 765 

|5«8 765 


J672 810 

J  680 148,608 

8B8S 69 

§641 768 

§682 890 

8683 891,765 

§723 298,801 

1(784 690 

1755 69 

S757 853 

S758.  Amended  in  1877 685 

?S7B7,  768,  770 601,502 

S793 861 

S797 827,879 

8803 918 

1829 887,418,480 

S881 485 

1885 173,418,515 

8  836 178 

J870 484 

8872 434,676 

i  970.  Amended  by  Laws 

1891,  ch.  208 43,181,188 

8998 117,797 

»8W4,997 116,  117 

S99B 449,788 

81003 668 

1 1009 187 

81011 318 

|ttl8 801 

81023 117,797 

881187,1188 681 

8  1261 873 

81274 43,493 

81877 42 


881280,1981 tne 

88  1346, 1851, 18B6, 1987, 1869..  606 

8  1880 878 

8140S 877 

8 1511 aos 

8  1525 6(8,868,  «48 

8  1543 840 

8  1630 39 

8  1638 553,964 

8  1646 BBS 

8  1666 423 

8  1728 445 

8  1756 483 

8 1778 tas 

8  1780 167 

8  1635 781 

8  1836 816,850,781 

8  1866 S 

8  1871 719 

t  8007 806 

8  2068... 601 

8  2070 808 

8  8126 444 

18  2821,2389,2348 783 

8  8428 89 

8  2486 T«8 

8  24T9,  subd.  8 n« 

88  2481,2482 175 

18  2647,  8548,  26854680.... M8-601 

88  2586,2687 406 

8  2588 867,487 

8  3618 867 

88  2622-8634, 8687, 8839,  8S4a. 

131,  in 
8  2718 B70 
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8738..; 408 

2743 T18 

i  2749,  27» 736 

S875S,  37M 178 

5  8Sn,  2818 717,718 

2S«13,  sabd.  8 «88 

2877 317 

S  2951,  39»3,  2054-2956. ..  .S32-3S4 

8063 880,  ««8 

8191 854 

3347 211.  212 

3253 Bl,  269,  888,  358 

3:^(18,  subd.  S.  Anieuded  by 

Laws  1891,  cb.  170 207 

899«t 796 

[3348 850 

83847,8363 184 

8360 SSI 

1$  8371-8873.,.. 357 

13375 881 

:;oi>E  or  AtmnrAT.  Pkocbdcbb. 

SS  146,  147,  155,  156 668 

S§  275,  276,  284,  285,  823,  831. .  669 

5899 816 

|$«ti6,  466.   ▲ii>eBd«d   Iff 

I^wsl887,  ob.584 870 

57as 668 

<»«914etseq.,  026 680,681 

FcMAi.  Cob*. 

S-in 467 

S3S5 ITO 

BrmsD  liAWB. 
181S,ch.  97, 16 476 

Bevisxd  Statdtm. 

VoluBMl. 

Pt.  1,  ch.  18,  tit  4,  I S 16 

Pt.2,ch.  1,  tit  8,  J  16 728 

Pt.  3,  ch.  2,  S  81 16 

FajfeWS,  §4 MM) 

Page  824,  8  39 6:11 

Page  739,  S58 886 

Page  TSa,  ifS  74,  77,98 651 

Page  784,196 836 

Vcixane  9. 

Fagell4,S9 410 

Pages  3S0,  281,  S|  18,  88 291 

Page  518,  $  28.  Amenaed  by 
Laws  1874,  ch.  471 887 

Third  Edition. 

Volntne  9. 

Page  784,  156 884 

Sixth  Edition. 

Volnme  1. 

Page497 BOl 

Volnme  8. 

Page620,S8 16 

Pages  1101, 1103,  ${  IS,  16.. 88,  84 
Piiltell6T,|l 84 

Seventh  Edition, 
Volnme  8. 

PagelSaO 464 

Page  1561,  (16 888 


SUohth  EdttUm. 

Volume  8. 

Page  1729.14 818 

ClTT  CHISTBIW. 

Amsterdam,  1 88.  Laws  1885, 

cb.  181 278 

Buffalo,  tit  8,  I  16.    Laws 

1870,  ch.  619 685 

Vam  Bobaicx's  Laws. 

Volume  9. 

Pageseil,613 476 

Laws. 
1710,  Oct  80,  {  4.  Recorded 

TrauscrlptB   of    Deeds    as 

Evidence 476 

1788,  Feb.  26.  Aeknowledg- 

meutof  Deeds 476 

1825,  p.  451.  S9 17 

1842,  ch.  180, 1$  4,  6 601 

1848,  cb.  40 464 

1848,  ch.  40,  g  18.  Amended  by 

Laws  1875,  ch.  CIO 200,  201 

1848,  cb.  40,  S  27 190 

1849,  ch.  150.  (  10.  Amended 

by  Laws  1873,  eh.  284 2B0 

1852,  cb.  293 750 

1;J58,  ch.  238.  i   1.  Amended 

by  Laws  1879,  cb.  816. .  ..10,  11 
1S54,  ch.  884,  tit.  4.  Amended 

by  Laws  ISR?,  eh.  68,  $  17. .  750 
1865,  ch.  427,  S  82 407 

1856,  ch.  427,  i  82.  Repealed 
by  Laws  1862,  ch.  885,  $  1; 
Laws  1690,  ch.  556 407 

18B6,  cb.  158 884 

1SS7,  ch.  688,  §§4,  6,7 654 

1857,  ch.  628,  t  22.  Amended 

by  Laws  1873,  ch.  820,  S  1. .  632 
1867,  ch.  638,  I  94 654 

1857,  cb.  628,  i  90 682 

!b58,ch.314 852 

1858,  ch.  836.  Amended  by 
Laws  1866,  ch.  440,  (|  1, 
8,7 «7,    68 

1»J8,  ch.  838,  J  1 498 

18f«,  oh.845,81 927 

1S63,  eh.eS,  $17 751 

m»,  ch.  286,  { 1.  Repealed  by 

Laws  1870,  eh.  28U,  %  1 407 

1864,  ch.  555,  S18 282 

18.  6,  ch.  440.  SI  1, 6,  7 67,   68 

18C6.  ch.  821 892 

1869,  cb.l65 772 

18«9,ch.674 884 

1869,  cb.  907.  Amended  by 
Laws  1S70,  ch.  607;  Laws 

1871.  ch.  8s3 819,    808 

1870,  ch.  175.  Amended  by 
Lawsl88»,  ch.  496 654 

18TT»,  oh.  880,  S  1 407 

1870,  ch.  383,  SS  33. 34.  Amend- 
ed by  Laws  1871, ch. 674...  636 
1870,ch.50T 819 

1870,  cb.  519,  tit  8,  S  15.  Buf- 
falo Citv  Charter 685 

1871,  ch.  888 819 

1871,  ch.  674,  S  W,  aubd.  4. . . . 

686,687 
1878,  Oh.  884 290 


878,  <A.  989. 774 

878,  ch.  820,  S  1 6.S3 

878,  ch.  868 108 

874,  chs.  209,  347 884 

874,  ch.  296 808 

.874,  ch.  471 8S7 

874,  ch.  547 108 

875,  cb.  189 774 

875,  ch.    249,  $  8.  Amended 

by  Laws  1888,  ch.  485. .  .809, 400 
875,  ch.  610 200 

875,  ch.. 571 884 

.876,  cb.  841.  Amended  by 

Laws  1877,  cb.  821 806 

876,  ch.  448 774 

877,  ch.  173 884 

877,  ch.  206,  $  7 618 

877,  Ob.  881 80« 

878,  ch.  815 267 

879,  cb.  229 407 

879,  cb.  249,  S  8.  Re-enacted 

by  Laws  1882,  cb.  410,  i  778  89U 

879,ch.816 11 

WO,  <di.286.  Amended  by 

Laws  1881,  chs.  13,  197 819 

880,  ch.  510,  S  2 M 

880,  ch.  542,  S  8.  Amended  by 
Lawa  1885,  ch.  501 504.  611 

8S0,  cb.  543,  i  11.  Amended 
by  Laws  1885,  ch.  001 611 

881,  chs.  18,  197 319 

881,  cb.  367,  it  4, 13.  Re-en- 
acted by  Laws  1882,  ch.  410, 
5*706,738 899 

883,  ch.409 678,679 

"1,  cb.  409,  S  109 58 

882,  ch.  410,  S804 794 

.682,  eh.  410,  If  706,  728 399 

882,  cb.  410,  i  773.  Amended 

by  Laws.  1889.  ch.  flOO.  ..899,  400 

882,  ch.  410,  a  7S6-788 400 

882,  oh.  410,  S  827 793 

882,  cb.  410,  gn08 867 

882,  ch.4I0,  J  1825 191 

8ta,  cb.  175,  S  18 486 

888,  ch.878,  II 674 

883,  ch.  485 400 

884,  ch.  315 180,770 

1885,  ch.  181.  I  88.  Amater- 

dam  City  Charter 278 

885,  cb.  1>3,  §  8.  Amended 

by  Laws  1886,  ch.  677 648 

.885,  oh.  83a. 806 

886,  ch.  843 854 

8S5,cb.  343, 1  1 104,869 

885,  oh.  843,  I  4 859 

885,  ch.  343,  S  11 680 

8*5,  ch.  842,  1 18 369 

885,  ch.  342,  117 469,  589 

8W,  ch.  843,  S  19 869 

btS,  cb.  342,  J  90 676 

8S5,  oh.  342,  §21 589 

885,  oh.  348, 1 84. 459 

88.'),  ch.  488 189,  190 

885,  ch.  501 611 

886,  ch.  495 189,  779 

S86,  ch.  496 681,  654 

886,  ch.  572 678 

886.  ch.  677 048 

887,  June 3.  Conferring 
Privileges  on  Foreiffn  Cor- 
porations   608 

1887,  cb.38»,  $1 549 
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1887,  cb.  877.  Amended  br 

Law*  18S8,  ch.  181 689 

1887,  ch.  377,  a  2-4.  Amend- 
ed by  LswB  1888,  cb.  181 .  .85,  20 

1887,  ch.  .MB,  1 8 106 

1887,  ch.  503 234 

1887,  ch.  634 870 

1887,  cb.  557 771,772 

1887,  cb.  713,  IS  1, 4 603 

18S8,ch.l81 569 


ob.  181,14 25,29 

1888;  ch.  294. 609 

1888,  cb.  588, 1  29. 443 

1880,  oh.  406,  K  1,  3 17» 

1889,  ch.  463,  {  30 611 

1889,  oh.  509 400 

1890,  oh.  95.   Amended  by 
Laws  1880,  oh.  247 772 

1890,  ch.  247 7T2 

1890,  oh.  545. 820 


i89o,ch.sss. en 

18g0,cb.556 ♦r 

1890,  ch.  563,  I  15 S7.  S.5 

1890,  ch.  564,  S  29. Iw 

1891,  ch.  4,  J  4. 33> 

1891,  ch.  54 2sl 

1891,  ch.  170,  {{  459,  460 iT 

1891,  cb.  206 4S,  181,!?:! 

1891,  cb.  215 7C: 

1891,  cb.  296,  S  «i au3 


Stenog'raplier's  Minutes. 

Taxation  of  costs,  see  Cott*,  12, 18. 

Stock. 

Corporate  stock,  see  Corporation*,  96-80. 
Live  stock  killed  on  rtdlroad  track,  see  Railroad 
Companies,  0-11. 

Stock  Exchange. 

Bee  EaeOtangea. 

Street. 

Control  of,  see  Municipal  Corporations,  0. 
Defective  streets,  liability  of  <A\j,  tee  Municipal 
Corporation*,  7-10. 

Subpoena  Duces  Tecum. 

When  vacated,  see  Fractiee  in  Civil  Comi,  9m 

Subrogation. 

Of  pnrobaser,  see  Ejectment,  1. 

Summons. 

See  WrUi. 

SUNDAY. 

Contracts. 

In  a  milt  for  services  In  wasbini^  towels, 
platntllTs  statement  that  she  washed  the  towels 
in  lots  sufficient  to  have  five  clean  every  day,  In- 
cluding Sunday,  for  use  in  the  saloon,  did  not  suffi- 
ciently show  that  she  was  aiding  in  the  violation 
of  the  Sunday  laws  by  defendant,  so  as  to  deprive 
her  of  a  right  to  recover. — Oomelios  t.  Beiaer, 
(Com.  PI.  N.  Y.)  18  N.  T.  S.  113. 

Supplementary  Proceedings. 

Bee  Execution,  5-8. 

Powers  of  recorder  of  city  of  Albany,  see  Judge,  1. 

Surrogate. 

See  Court*,  6-7. 

Surveys. 

Agreement  to  abide  by,  see  Boundarie*,  9. 

Surviving  Partners. 

See  Partner«/iip,  11, 13. 


Synagogue. 

Jewish  synagogue,  exemption  from  taxation,  aas 
Tuzatton,  8. 

TAXATION. 

Application  of  tax,  see  Railroad  CompiutU*,  S-Sl 
Inneritance  and  legacy  taxes,  see  Deaeeitt  <BMi 

VlstrUnitin7u 
Of  costs,  see  Costt,  10-17. 

Taxable  persons  and  property. 

1.  Under  Laws  1880,  c.  6«3,  |S  8, 11,  as  amended 
by  Laws  1885,  c.  501,  providing  that  every  domestjo 
corporation  shall  pay  an  annual  tax  npon  the  value 
of  Its  capital  stock  employed  within  this  state,  an 
electric  light  company,  conveying  to  various  com- 
panies outside  the  state  the  right  to  nse  its  pat- 
ents, and  receiving  payment  therefor  in  the  stock 
of  such  companies,  is  a  mere  Investor  in  this  stock, 
and  the  capital  thus  invested  is  not  exempt.  V. 
8.  V.  American  Bell  Tel.  Co.,  20  F.  44,  foUowed.— 
People  V.  Wemple,  (Sup^)  18  N.  Y.  S.  611. 

3.  In  order  to  be  exempt,  the  capital  mnst  be 
"employed " — ^that  is,  "used. " "kept  at  work"— out- 
side the  state.— People  v.  Wemple,  (Snp.)  18  N.  Y. 
a  611. 

8.  Capital  Invested  In  patents  is  to  be  deemed 
employed  in  the  state  where  the  company  is  locat- 
ed, and,  although  its  patent-rights  extend  over  the 
United  States  and  other  countries,  if  it  is  located 
here  it  is  a  New  York  corporation,  and  a  claim  that 
it  can  be  taxed  only  for  the  proportionate  value  of 
its  patents  in  this  state  is  untenable. — ^People  v. 
Wemple.  (Sup.)  18  N.  Y.  S.  511. 

4.  A  tax  assessed  against  an  electric  light  com- 
pany doing  business  in  New  York  under  psteats 
controlled  by  it  is  not  a  property  tax  assessed  on 
the  patents,  out  a  tax  on  the  f ranch  se  or  business 
of  toe  corporation.  People  T.  Wemple,  (Sup.)  15 
N.  Y.  S.  718,  followed.— People  v.  Wemple.  (Sua  > 
18  N.  Y.  S.  611. 

6.  A  foreign  manufacturing  company,  bringing 
wire  from  their  factory  into  this  state,  and  here 
fitting  It  with  blocks,  pulleys,  and  other  attacb- 
menta  to  prepare  it  for  sale,  does  not  come  withio 
the  meaning  of  Laws  N.  Y.  1850,  c.  542,  {  8,  exempt- 
ing from  taxation  corporations  carrying  on  miDQ. 
facturlng  in  this  state. — People  v.  Wemple,  iSup.) 
18  N.  Y.  B.  504. 

Banks. 

0.  Though  the  deposits  of  a  savings  bank  are 
exempt  from  taxation,  its  assets  cannot  be  entire- 
ly disregarded  on  an  assessment  for  taxation  of 
the  stock  of  a  national  bank  owned  by  it;  and  ths 
savings  bank  is  not  entitled  to  set  off  the  entire 
amount  of  its  liabilities  against  the  stock  so  beOd. 
—People  T.  Coleiran,  (Sup.)  18  N.  Y.  B.  SO. 
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ExemptloiM. 

7.  Laws  1890,  a  658,  proyidlnK  tbat  mj  relig- 
ions, educatloDBl,  soienltflo,  beoevolent,  or  char' 
liable  corporation  may  take  and  hold  property  up 
to  a  certala  limit  of  value,  and  sball  be  exempt 
from  taxation  and  from  the  application  of  Laws 
1887,  o.  718,  applies  only  to  domestic  corporationt. 
—In  re  Prime's  Estate,  (Sup.)  18  S.Y.  B.  603. 

8.  A  Jewish  syiiagotrue  Is  used  exclusively  for 
purposes  of  public  worship,  so  as  to  be  exempt 
from  taxation,  under  Consolidation  Act,  (Laws 
1882, 0.  410.)  i  827,  though  the  janitor  lives  with  his 
family  on  tne  top  floor,  paying  no  rent,  and  receiv- 
ing a  salary  for  his  services.— Shaaral  Berocho  v. 
City  of  New  York,  (Super.  N.  Y.)  18  N.  T.  a  793. 

— —  Conflict  of  laws. 

9.  Stock  of  national  banks  In  the  state  of  New 
York,  held  by  a  savings  bank  of  another  state, 
to  taxable  in  New  York,  though  the  property  of 
the  saving*  bank  is  exempt  by  the  laws  of  its  own 
•tate.— People  v.  Ck)lemaD,  (Sup.)  18  N.  Y.  S.  076. 

Assessment  and  levy. 

10.  The  amount  of  tax  upon  property  subject  to 
taxation,  as  determined  by  the  comptroller,  will 
not  be  disturbed,  unless  clearly  shown  to  be  erro- 
neous.—People  V.  Wemple,  (Sup.)  18  N.  Y.  S.  501. 

11.  The  finding  of  the  comptroller  as  to  the  value 
of  the  capital  stock  of  a  corporation  employed  in 
the  state  is  conclusive.  People  v.  Wemple,  (N.  Y. 
App.)  29  N.  E.  812,  followed.— People  T.  Wemple, 
(Sup.)  18  N.  Y.  a  611. 

Bedemption. 

12.  Where  defendant,  the  holder  of  m  tax-deed 
and  of  a  certificate  of  a  tax-sale  for  the  same  land, 
representing  sales  for  delinquent  taxes  of  differ- 
ent years,  gives  notice  to  plaintiffs,  the  holders  of 
a  mortgage  on  such  land,  who  are  ignorant  of  the 
.earlier  tax-sale,  requiring  them  to  redeem  the  land 
from  the  later  tax-sale,  and  plaintiffs  pay  the  whole 
amount  of  such  taxes,  and  defendant  receives  and 
retains  such  money,  defendant  is  estopped  to  as- 
sert any  title  to  the  land  under  the  earlier  tax- 
sale.— Chard  T.  Holt,  (Sup.)  18  S.  Y.  a  405. 

Bemedles  for  erroneous  taxation — In- 
junction. 

18.  The  collection  of  an  assessment  will  not  be 
enjoined  on  the  bare  ground  that  the  statute  under 
which  it  is  imposed  is  unconstitutional,  nor  on  the 
ground  of  irreparable  injury  to  plaintiff,  where 
there  would  be  no  greater  injury  than  would  re- 
sult from  the  collection  of  any  tax,  especially 
where  plaintiff  had  a  remedy  at  law,  and  lost  it  by 
delay.  Cable  Co.  v.  Grant,  (Sup.)  11  N.  Y.  8.  323, 
followed.— United  Lines  TeL  Co.  ▼.  Qrant,  (Sup.) 
18  N.  Y.  a  534. 

— —  Certiorari. 

14.  Under  Laws  1889.  a  468,  S  20.  the  writ  of 
eertinrari  will  lie  to  review  an  erroneous  assess 
ment  of  taxes  by  the  comptroller  upon  the  fran- 
chise or  business  of  a  corporation.  People  ▼. 
Wemple,  (N.  Y.  App.)  29  N.  E.  Hl2,  foUowed.— Peo- 
ple T.  Wemple,  (Sup.)  18  M.  Y.  S.  511. 

Telephone  Companies. 

Action  for  use  of  telephone,  see  Dnnuige*,  6. 
Erection  of  line  in  highway,  additional  burden  on 
adjoining  land,  see  Eminent  Domain,  10. 


Use  of  telephone.  Implied  oontraet,  see  Asnimp- 
«(t.l. 

TBNASfOY   IN   COMMON    AND 
JOINT  TENANCY. 

When  relation  exists. 

1.  An  allegation  in  a  complaint  that  an  owner 
thereof  conveyed  an  undivided  interest  in  land  to 
another,  who  conveyed  an  undivided  portion  of  his 
interest  to  a  third,  is  an  allegation  of  tenancy  in 
common,  and  not  of  partnership.— St.  John  t. 
Coates,  (Sup.)  18  N.  Y.  S.  419. 

Contract  applying  Income — Binding  on 
assignee  of  ootenant. 

2.  Where  a  defaulting  tenant  In  common 
agreed  that  the  Income  of  the  property  should  be 
retained  by  the  other  tenants  until  the  default  was 
made  good,  the  agreement  bound  a  subsequent 
grantee  of  the  defaulting  tenant.— St^  John  t. 
Coates,  (Sup.)  18  N.  Y.  S.  419. 

Ouster  and  adverse  possession. 

8.  Ocoupatton  by  one  of  several  tenants  In 
common  of  the  land  owned  in  common  is  not  suffi- 
cient proof  of  exclusive  possession  under  an  ad- 
verse title,  so  as  to  bar  an  action  for  partition.— 
La  Tourette  v.  Decker,  (Sup.)  18  K.  Y.  a  84a 

TENDES. 
Necessity. 

Defendant  purchased  certain  land  at  fore- 
closure sale,  and  agreed  to  reconvey  it  to  the  mort- 
gagor on  payment  of  a  specified  sum  and  of  certain 
debts  due  defendant.  The  mortgagor  paid  t900 
under  the  agreement,  and  then  died.  His  admin- 
istrator offered  to  pay  a  certain  amount  as  the  bal- 
ance due,  but,  being  unable  to  agree  as  to  the 
amount  due,  defendtmt  sold  the  property.  He'd, 
in  an  action  by  the  administrator  to  recover  for 
the  breach,  that,  defendant  having  by  the  sale  put 
it  out  of  his  power  to  convey,  a  tender  was  not 
necessary  on  the  part  of  plaintiff  to  support  the 
acUon.— Davis  v.  Van  Wyck,  (Sup.)  18  N.  Y.  & 
885. 

Testamentary  Powers. 

See  Powers,  9. 

Torts. 

See  Deceit;  lAbel  and  SUmder;  MaUdoiu  Proi' 
ecutkm;  Malpractice:  Negligence;  Nuttanee; 
Trespass;  Trover  and  ConversUyn. 

Action  in,  amendment  to  set  up  action  on  con- 
tract, see  Pleading,  11. 

Action  sounding  in  tort  and  contract,  aee.^ctiot(,  1. 

Liability  for  tort  of  partner,  see  Partnership,  18. 

TBADE-MABKS    AND    TRADE- 
NAMES. 

What  will  be  protected. 

1.  The  words  "Nickel-In, "  used  to  designate  a 
brand  of  cigars,  being  original,  arbitrary,  and 
fanciful,  and  not  descriptive  of  the  articles,  their 
grade  or  quality,  are  entitled  to  the  protection 
given  to  trade-marks.  Seicbow  v.  Bakor,  93  M. 
Y.  59,  followed.— Sohendel  v.  SUver,  (Sup.)  18  N. 

Y.  ai. 
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What  oonstitntes  iBfMngemeat. 

a.  The  words  "Nlckel-Sared. "  used  to  desig- 
nate a  brand  of  cigars,  is  a  suffloleatly  close  re- 
eemblance  to  the  word*  "Nickel-In, "  used  in  con- 
nection with  the  manufacture  and  saie  of  similar 
articles,  to  entitle  the  originator  of  the  latter  term 
to  restrain  the  nse  of  the  former.— Schendel  v. 
BUver.  (Sup.)  18  N.  T.  &  1. 

Transactions  with  Decedents. 

See  TTUneM,  6-9. 

TBBSPASS. 

ExeontlDK  process. 

An  officer  In  whose  hands  a  requisition  for 
goods  has  been  placed  for  execution  has  no  right 
to  break  open  a  Vault  in  which  such  goods  are,  un- 
less the  person  in  possession  of  the  vault  refuses 
to  open  it  after  a  reasonable  opportnnitr  to  do  so 
has  been  given  him;  and  whether  sucli  reasonable 
opportunity  was  given  Is  a  qvestion  for  tbe  jury.— 
Btttterfield  v.  OppeDheimar,  (Bup.)  18  M.  Y.  &  SS». 

TBIAI4. 

Bee,  also,  Appeal;  DUoovery;  Evidence:  Judg- 
mci\t;  Jury;  New  Trial;  Pleading;  Practice 
in  ClvU  Caaea;  WUneM. 

Instructions,  action  for  malpraoUoe,  see  Jfarpni^ 
Uce,  8-5. 

View  by  jury. 

1 .  The  Jnc7  being  directed  bjr  the  Jadg«  to  visit 
the  scene  of  an  accident,  the  failnre  of  either 
party  to  object  to  the  direction  was  a  oonsent 
thereto,  and  a  waiver  of  slight  improprieties  in  the 
remarks  of  bystanders,  made  during  the  view.  In 
the  bearing  of  the  jury,  such  ••  generally  follow 
the  visitation  of  a  body  of  men  in  a  populous  city 
to  any  particular  locality.— McOrath  v  Walker, 
<8up.)  la  N.  y.  8.  916. 
Sabmiasion  and  'withdrawal  of  issues. 

3.  Flsintitr  was  injured  at  a  railroad  crossing 
whUe  being  driven  across  it  in  a  livery  stable  car- 
riage by  allvery  stable  driver.  There  were  facts 
from  which  the  jury  might  have  found  that  both 
the  driver  and  the  railroad  company  were  jointly 
negligent.  Held,  that  the  court  erred  In  submit- 
ting to  the  jury  the  Question  whether  the  com- 
pany by  Itself,  or  the  driver  by  himself,  was  neg- 
ligent  Collins  V.  Long  Island  B.  Co.,  (Super.  S- 

Y.)  18  N.  Y.  S.  779. 

Objections  to  evidence. 

8.  A  general  objection  to  a  qnestlon  calling 
for  declarations  of  a  party  as  well  as  a  stranger, 
which  fails  to  discriminate  between  the  admissible 
and  inadmissible  evidence,  is  insufficient.— Brows 
V.  Wakeman,  (Com.  PI,  N.  Y.)  18  N.  Y.  B.  SeSS. 

4.  An  objection  to  material,  though  perhaps 
Incompetent,  testimony  as  to  the  ownership  of 
premises,  on  the  ground  of  immateriality,  is  in- 
sufficient.—Brown  V.  Wakeman,  (Com.  PL  N.  Y.) 
18  N.  Y.  8.  863. 

6.  Where  an  objection  to  evidence  is  sustained, 
the  ground  tliat  the  answer  to  the  question  would 
have  tended  to  impeach  the  credibility  of  the  wit- 
ness, not  being  suggested  as  a  reason  for  the  ad- 
mission of  the  testimony  on  the  trial,  cannot  be 


considered  on  appeaL— Stelnhart  v.  Oross,  (Sap.)  tS 

JS.  Y.  8.  489. 

Bight  to  open  and  close. 

6.  In  an  action  against  the  maker  of  a  note, 
defendant  denied  none  of  the  allegations  of  the 
complaint,  among  other  things  delivery  to  plain- 
tiffs, but  set  up  the  affirmative  defense  that  the 
note  had  never  been  delivered  by  him  to  the 
p^ee  or  any  other  person,  of  which  fact  plaln- 
tilis  had  notice,  and  that  they  were  not  bond  fide 
purchasers  for  value.  HeUl,  that  the  oourt  erred 
In  denying  to  defendant  the  right  to  open  and 
close.  16  N.  Y.  8.  102.  reversed.— Aueroach  v. 
Feetsch,  (Com.  PL  N.  ^4  18  N.  Y.  S.  453. 

7  In  ah  atition  on  a  joint  bond  of  husband  and 
wife,  the  defense  of  the  wife  was  <b«t  the  bond 
was  not  Klv«n  for  Uie  benefit  of  her  separate  busi- 
ness, want  of  consideration,  nondelivery  to  plaia- 
tifl,  usury,  fraud  in  its  procuremeat,  and  that 
plaintiff  had  accepted  the  note  of  the  husbuid  in 
satisfaction  of  the  bond.  Held,  the  burden  beiac 
on  plaintiff  to  show  delivery  and  consideratioaoc 
the  oond,  that  the  court  erred  in  g^i ving  defendants 
the  affirmative  of  the  Issue.— StiUw<dl  v.  Archer, 
(Sup.)  IS  N.  Y.  B.  888. 

8.  In  an  action  to  recover  on  a  oontract  for  the 

Snrchase  of  sto<^,  defendants,  as  a  first  defense^ 
enied  that  the  complaint  contained  a  true  copy 
of  the  original  agreement,  and,  as  a  further  de- 
fense, alleged  that  they  wore  indnoed  to  sign  the 
contract  through  the  franduient  r^reseatatlona 
of  the  plaintiff.  Held  that,  while  the  first  defense 
raised  no  issue,  defendants  were  not  entitied,  in 
the  absence  of  a  positive  disclaimer  thereof,  to  the 
privilege  of  opening^the  case.— Boehm  t.  Lies, 
(Super.  N.  Y.)  18  M.  Y.  8. 5T7. 

Instructions. 

&  In  an  action  against  •  railroad  company  for 
killing  plaintiff's  boiae, which  had  escaped  onto  the 
track  through  the  fence,  the  oonrt  properly  refused 
to  charge  that  if  defendant's  employe  made  an  ex- 
amination of  the  tenoe  the  day  before  the  accident, 
and  discovered  no  defect  at  the  place  of  the  aodr 
dent,  defendant  was  not  liable;  the  jury  being  un- 
der no  obligation  to  believe  such  employe,  nor  to 
accept  his  judgment  as  to  the  snfflciency  of  the 
fence.— Mcuuire  v.  Ogdensburgh  &  L.  C.  R.  Co., 
(Sup.)  18  N.  Y.  &  818. 

10.  In  an  action  against  an  elevated  railroad 
company  to  recover  damages  for  personal  injuries, 
the  court  erred  in  refusing  to  charge  that  the  jury 
were  not  to  consider  the  refusal  of  the  court  to 
dismiss  the  complaint  as  any  indication  of  the 
opinion  of  the  court  as  to  the  facts  of  the  case. — 
Meeteer  v.  Manhattan  By.  Co.,  (Sup.)  18  M.  Y.  & 
601. 

Invading  province  of  jury. 

11.  In  an  action  by  a  physician  against  a  mar- 
ried woman  to  recover  for  medical  services,  in 
which  there  was  evidence  that  the  services  were 
rendered  on  the  faith  of  defendant's  separate  es- 
tate, the  court  properly  refused  to  charge  tliat 
defendant  acted  as  agent  of  her  husband  in  pro- 
curing plaintiff's  services. — Bllisoa  T.  Saaslena. 
(Com.  pL  N.  y.)  18  N.  Y.  S.  108. 

Directing  verdict. 

13.  In  an  action  by  a  real-estate  broker  to  r^^ 
cover  commissions,  the  nature  of  the  transaotioa 
being  such  as  to  cast  suspicion  on  plaintiff,  and  he 
being  the  only  witness  on  his  behalf,  the  oourt 
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irred  In  diracUnff  a  verdict  for  hbn,  but  should 
lave  submitted  the  case  to  tbe  jury. — Condit  ▼. 
Mil,  (Com.  H.  N.  Y.)  18  N.  Y.  8.  97. 

13.  In  an  action  aealnBt  a  wife  on  a  contract 
nade  bj  ber  busband  in  her  name,  there  was  no 
jvidence  to  show  that  she  had  anything  to  do  with 
;h<!  subject-matter  of  the  eontrnct,  which  was  the 
>rintiDg  of  a  magazine,  or  bad  even  authorized 
ler  hUDband  to  make  Hiich  contract,  or  lUat  Hhe 
lad  ever  signed  a  note  in  consideration  thereof, 
>r  that  a  person  ratitjine  such  contract  was,  in 
tact,  defendant.  Beld,  that  the  court  erred  in  di- 
recting a  verdict  for  plaintiff.— Whitney  T.  Orr, 
(Bup.)  18  N.  i.  8.  683. 

14.  In  an  action  on  a  Joint  bond  of  husband  and 
urife,  there  was  testimony  that  plalntiil's  husband 
accepted  the  note  of  defendant's  huslMUid  in  satis- 
:action  of  the  bond,  which  was  given  for  money 
}orrowed  to  improve  the  land  of  the  wife;  also 
testimony  tending  to  show  usury.  Pltuntiff  de- 
lied  the  usury  and  the  authority  of  bar  husband  to 
»ke  the  note  in  payment.  Held,  that  the  court 
srred  in  directing  a  verdict  for  defendants, — Btill- 
weU  T.  Archer,  (Sup.)  18  N.  Y.  8.  88». 

(Terdiot. 

15.  In  an  aotion  for  the  price  of  goods  sold,  the 
»urt  instructed  the  jury  that  there  was  no  oon- 
iroversy  as  to  tbe  amount  due,  to-wlt,  t36S.90,  with 
nterest  from  a  certain  date,  the  only  question  be- 
ng  whether  the  sale- was  legid.  The  Jury  returned 
I  sealed  verdict:  "We,  the  ondersigned  jurors, 
Ind  for  the  plaintiff.  "  HcUi,  that  the  court  erred 
n  refusing  plaintiff's  motion  to  allow  the  jury  to 
-etire  and  flk  the  amount  of  the  verdict,  on  the 
p-ound  that  the  jury  had  separated  overnight,  the 
urv  not  yet  having  been  dismissed. — Clark  v. 
Uude,  (Sup.)  18  N.  Y.  8.  371. 

16.  Where  there  was  no  question  as  to  the 
unount  plaintiff  was  entitled  to  recover,  if  he  was 
jntitled  to  recover  at  all,  and  the  jury  simply  found 
Tor  plaintiffs  witttout  specifying  the  amount,  the 
;ourt  erred  in  refusing  to  allow  the. verdict  to  be 
amended  in  that  rospect  on  affidavits  o(  all  the 
iurors  showing  that  they  supposed  it  was  unnec- 
essary to  state  the  amount  of  tlie  verdict. — Clark 
r.  Lude,  (Sup.)  18  N.  T.  S.  271. 

rrial  by  court. 

17.  A  general  finding  by  a  judge,  at  variance 
ivith  the  specific  facts  found,  must  bo  disregarded. 
-Paisley  v.  Casey,  (Com.  PI.  N.  Y.)  18  N.  Y.  S.  102. 

IS.  Where,  in  an  action  to  reform  a  contract, 
ipccial  findings  by  the  court  that  plaintiff  agreed 
:o  pay  defendant  $4,213  for  repairs  on  plaintiff's 
^remises;  that,  by  an  error  of  the  draughtsman, 
:he  sum  was  stated  in  tbe  contract  as  $5,213 ;  and 
,hat  plaintiff  executed  it  in  ignorance  of  the  mis- 
ake, — are  amply  supported  by  the  evidence,  and 
:he  court  refuses  to  find  that  defendant  knew  of 
;he  error,  or  was  guilty  of  any  fraud,  it  is  a  neces- 
lary  inference  that  defendant  executed  the  con- 
tract under  a  mistake,  and  a  general  finding  that 
:be  evidence  failed  to  establish  any  mutual  mis- 
take will  be  disregarded.— Paisley  t.  Casey,  (Com. 
Pi.  K.  Y.)  18  N.  Y.  a  103. 

Harmless  error. 

19.  The  improper  admission  of  expert  testi- 
mony, on  a  trial  by  tbe  coui-t,  is  not  ground  for  re- 
irersal,  unless  it  affeeted  tbe  final  disposition  of 
bhe case. —Whiter. Manhattan  By.  Co.,  (Sup.)  18 
N.  Y.  S.  896. 


Trial  by  court — BeAual  to  make  find- 
ings. 

20.  While,  under  Code  CIvU  Proo.  SS  903. 10S3, 
the  court  should  properly  find  on  all  requests  for 
findings  of  law  and  fact,  yet,  where  the  proposed 
findings  are  not  material,  it  is  not  reversiole  error 
to  rule  that  "each  of  the  written  requests  is  to  be 
marked  'Refused,'  except  so  far  as  covered  by  the 
findings  of  fact  and  conclusions  of  law  settled  and 
signed  by  me. "— TJhlenhaut  v.  Manhattan  Ry.  Co., 
(Super.  N.  Y.)  18  N.  Y.  S.  797. 

TBOVBE  AND  CONVEfiSION. 

For  stolen  goods,  see  Sale,  10. 
Right  of  assignee  to  maintain,  see  AsHgnment  for 
Benefit  of  Credlton,  2. 

Title  to  maintain. 

1.  FlaintilTs  husband,  being  under  arrest  on  a 
body  execution  issued  on  a  judgment  in  favor   of 
defendant,  in    negotiating  a   settlement   of  tixe 
claim  against  him  executed  certain  notes,  whiob 
he  sent,  together  with  a  chattel  mortgage  given 
to  secure  them,  to  plaintiff,  with  a  request  that 
she  add  her  name  to  the  notes,  and  execute  the 
mortgage,  and  return  the  papers  to  Iiim,  so  that  he 
might  use  them  to  obtain  his  release.    Plaintiff 
signed   the    papers   as   requested,  and  returned 
them  to  her  husband;  whereupon  be  delivered 
them  to  defendant's  attorney,  in  consideration  of 
which  the  execution  was  discharged  and  tbe  judg- 
ment satisfied.    Beld,  that  plaintiff,  not  being  the 
owner  of  tbe  securities  or  entitled  to  their  posses- 
sion, could  not  sue  for  the  conversion  thereof. — 
CaldweU  v.  Bodine,  (Bup.)  18  N.  Y.  S.  627. 

What  constitutes  conversion. 

2.  A  person  refusing  to  pay  over  moneys  re- 
ceived by  him  for  another  until  payment  of  a  debt 
due  to  him  by  that  other,  is  liable  for  conversion 
of  such  moneys;  and  no  counter-claim  or  set-off 
having  been  pleaded  in  an  action  therefor,  judg- 
ment was  properly  rendered  against  him. — Rich- 
mond V.  SoportON  (City  Ct.  N.  Y.)  18  N.  Y.  &  433. 

Evidence. 

S.  In  an  action  for  conversion  against  a  bona 
fide  purchaser  of  stolen  goods,  a  verdict  against 
defendant  was  chiefly  founded  on  the  testimony  of 
the  thief.  Held,  that  he  was  sufficiently  corrotra- 
rated  by  the  fact  that  the  box  oontaining'  the  prop- 
erty was  empty,  that  he  had  an  opportunity  to 
steal  the  same,  and  that  he  was  caught  at  defend- 
ant's place  of  business  attempting  to  sell  a  por- 
tion of  the  property. — Lovell  v.  Shea,  (Super.  N. 
Y.)  18  N.  Y.  a  193. 

4.  In  an  action  against  a  receiver  of  stolen 
goods  by  the  owner  thereof,  a  witness  cannot  be 
questioned  as  to  the  receipt  of  packages  by  mem- 
bers of  defendant's  family,  for  the  purpose  of 
showing  that  such  meml>ers  were  "recipients  of 
the  thief  s  bounty. "— Bteinhart  v.  (Jross,  (Sup.)  18 
N.  Y.  a  489. 

Damages. 

5.  Where  the  goods  converted  consisted  of 
stereotyi>e  plates  of  little  or  no  marketable  value, 
their  special  value  to  plaintiff,'  a  book  publisher, 
and  not  their  value  to  defendant  as  old  metal,  wa» 
proper^  taken  as  the  measure  of  his  damages.-* 
LoToU  ▼.  Bhaa,  (Super.  N.  Y.)  IS  K.  Y.  a  198. 
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TRUSTS. 

Creation  by  will,  see  Wills,  17. 

Qlegal  combinattons,  see  Corporationt,  1. 

Express  trusts. 

1.  ^Testator  directed  ttaat  bts  real  estate  be  sold 
alter  the  deaith  of  his  wife,  and  the  proceeds  di- 
vided among  his  cbildren.  The  children  brought 
a  suit  against  the  widow,  alle^iing  that  their  father 
was  a  real-estate  dealer,  and,  for  business  rea- 
sons, was  in  the  habit  of  causing  property  pur- 
chased by  him  to  be  conveyed  to  the  wife,  on  the 
promise  and  understanding  on  her  part  that  she 
would  hold  the  same  to  the  use  of  himself,  and  ol 
bis  and  her  children  after  his  death,  and  asked 
that  certain  pieces  of  property,  so  conveyed  to  his 
wife,  be  adjudged  a  part  of  his  estate.  Held,  that 
any  such  oral  promise  was  void,  and  no  trust  at- 
tached to  the  property  so  conveyed  to  the  wife. — 
Watson  V.  Pinclcney,  (Super.  N.  Y.)  18  N.  T.  B. 
TOO. 

BemoTal  of  trustee — For  losses  on  in- 
vestments. 

2.  Losses  from  Judtciotis  investments  in  loans 
on  real  estate,  caused  by  the  failure  of  the  bor- 
rower, which  could  not  be  anticipated  by  the  trus- 
tee, form  no  ground  for  his  removaL— Dow  v.  Dow, 
(Sup.)  18N.  Y.  8.  832. 

Lease  to  cestui  que  trust — ^Payment  of 
rent. 
8.  A  trustee  who  leases  a  portion  of  tbe  tmst 
property  to  one  of  the  cestvU  que  tntstent  has  no 
authority  to  agree  that  the  rent  shall  be  paid  by 
having  the  same  charged  against  the  tenant's  share 
of  the  trust  estate.— Ulrich  v.  Ulrioh,  (Bup.)  18  S. 
Y.  S.  670. 

Mortgage  or  sale  of  trust  property. 

4.  A  testator  devised  to  his  wife  the  income 
of  all  his  property  during  her  life,  and  appointed 
her  executrix  of  his  will;  appointed  a  trustee  with 
power  to  collect  and  "pay  over  the  income  of  the 
trust  estate  deviled  to  my  wife  during  her  life, 
and  at  her  death  to  realize  at  public  or  private  sale 
whatever  may,  in  the  discretion  of  said  trustee,  be 
deemed  best  for  the  interest  of  my  estate,  and  di- 
vide it  among  the  issue  of  my  marriage."  The 
widow  qualified  as  executrix,  and  as  such  trans- 
ferred to  the  trustee  certain  railroad  stock.  The 
stock  afterwards  depreciated  in  'value,  and  the 
trustee,  with  the  approval  of  the  executrix,  sold  it. 
Meld,  that  such  sale,  being  in  the  interest  of  the 
estate  and  not  forbidden  by  the  will,  was  valid.— 
Toronto  Oeneral  Trusts  Co.  v.  Chicago,  B.  &  Q.R- 
Co.,  (Sup.)  18  N.  Y.  S.  593. 

5.  Un  a  petition  by  an  executor  and  trustee  to 
be  permitted  to  mortgage  or  sell  certain  lands  of 
the  trust  estate  to  pay  assessments,  1>  appeared 
that  testator  gave  to  bis  wife  for  life  tte  use  of 
all  bis  real  and  personal  property,  "after  deduct- 
ing therefrom  the  sums  necessary  to  keep  such  real 
estate  in  proper  repair,  and  to  pay  the  assessments 
and  liens  thereon. "  A  part  of  the  estate  consisted 
of  three  unoccupied  lots  lying  on  the  outskirts  of 
the  city,  and  down  to  the  time  of  testator's  death 
the  annual  taxes  and  assessments  thereon  amount- 
ed to  only  a  few  dollars.  After  testator's  death, 
that  portion  of  the  city  where  the  lots  were  situ- 
ated improved  greatly  In  valne  for  residence  sites, 
and  the  city  opened  streets  through  and  adjacent 
to  the  three  lots,  built  sewers  and  sidewalks,  and 


madeassemments  on  tha  lots  amonnttngr  to  aeveral 
thousand  dollars.  The  income  from  the  estate, 
after  deducting  ordinary  taxea  and  asseasments, 
was  barely  sumcient  to  support  the  widow  in  the 
manner  she  was  accustomed  to  live  prior  to  the 
death  of  testator,  and  in  the  manner  he  evidently 
intended  she  should  live.  Held,  that  the  facts 
would  justify  an  order  to  mortgage  or  sell.  l£t- 
oouBER,  J.,  dissenting.— In  re  Horris,  (Sup.)  13  N. 
Y.  8.  6S0. 

Purchase  of  trust  property  by  trustee. 

6.  A  trustee,  under  a  mortgage  for  the  benefit 
of  infanta  securing  payments  at  times  stated,  can- 
not purchase  the  land  and  release  the  mortgage  to 
the  detriment  of  the  cegttuUi  que  tnuteiit;  and, 
where  he  executes  a  discharge  before  the  tmsts  ex- 

?ire8sed  could  have  been  performed.  It  is  of  no  ef- 
ect  as  against  the  Infants,  and  such  mortgage  be- 
ing recorded  is  notice  to  subsequent  mortgagees  of 
the  terms  of  the  trust  set  out  in  it. — Slirsch  v.  To- 
zier,  (Sup.)  18  N.  Y.  8.  asi. 

Accounting  by  trustee. 

7.  A  wife  held  a  mortgage  on  a  farm,  the  title 
to  which  was  in  her  husband's  father.  During  ber 
life-time,  her  children  spent  their  summers  oo  Uiis 
farm ;  their  l>oard  going  against  the  interest  on  the 
mortgage.  After  her  death,  tier  husband,  trustee 
for  the  children  under  her  will,  was  allowed  by  the 
court  110,000  annually  for  their  support,  of  which 
no  account  was  to  b«  given.  •  The  children  con- 
tinued to  spend  their  summers  on  the  farm ;  no  in- 
terest being  collected  on  the  mortgage.  Held,  that 
the  court  erred  in  compelling  the  trustee  to  malce 
good  the  intereat  on  the  mortgaso.— Dow  t.  Dow, 
(Sup.)  18  N.  T.  S.  2Si9. 

Ultara  Vires. 

See  Corporationt,  20-23. 

Undertakers. 

Offensive  business,  covenants  against,  sea  Coeo- 
nanta. 

Undue  Influence. 

As  gronnd    for  cancellation  of  contnMits,   see 

Bqulty,  9. 

Union  Soldier. 

Reinstatement  of,  as  Atj  officer,  see  Jfondamut,  li 

USUBY. 

8ee,  also,  CcnjUct  of  Laws,  S> 

Wliat  constitutes. 

1.  An  obligation  bearing  8  per  oent.  Intersst.  S 
per  cent,  of  which  was  intended  to  indemnify  tiks 
obligee  for  loss  of  interest  in  withdrawing  moneys 
from  a  savings  banlc,  is  usurious  if  tha  time  for 
which  interest  Is  payable  extends  beyond  a  i>erlod 
necessary  for  indemnifioation. — In  re  Valentine's 
Estate,  (Sup.)  18  N.  Y.  S.  492;  In  ra  GUlespie,  Id. 

Benewal  note. 

8.  The  mere  fact  of  the  ezeoution  of  a  renewal 
note  in  a  greater  amount  than  the  original  does 
not  necessarily  show  usury. — Tallman  y.  BprairneL 
(Super.  N.  Y.)  18  K.  Y.  &  207. 
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Vacating  Judgments. 

See  Judgment,  2S-25. 

Variance. 

In  pleadlDtr  and  proof,  see  Pleading,  SI,  SS. 

VENDOR  AND  PXJECHASBB. 

See,  also,  Covenants;  Fraudulent  Conveuances; 
Sale;  Specific  Perfminance. 

Bights  and  remedies. 

1.  A  purchaser  of  land  from  the  bntband  of 
a  lunatic  was  justified  in  refusing  to  accept  a 
deed  by  the  husband  and  committee;  I  Rev,  Bt. 
pt.  2,  tit.  8,  0.  1,  i  16,  providing  that  no  deed  by  a 
husband,  without  the  assent  of  his  wife,  evidenced 
by  her  acknowledgment  thereof,  etc.,  shall  prej- 
udice her  right  to  dower,  or  preclude  her  irom 
the  recovery  thereof.— Iiunn  ▼.  Huether,  (Sup.) 
18  N.  Y.  a  723. 

Bona  fide  purohttsers. 

2.  Where  grantees  of  land  oonTey  the  land  In 
fraud  of  their  grantors  to  a  person  who  at  the 
time  he  received  the  deed  had  actual  knowledge 
that  the  conveyance  to  his  gi-antors  was  made  con- 
ditionally, and  that  the  entire  consideration  of  their 
deed  had  failed,  such  person  cannot,  though  not  a 

Sarty  to  the  fraud,  resist  an  action  to  set  aside  both 
eeds.  — Drefs  T.  Wadsworth,  (Sup.)  18  N.  Y.  & 
4«5. 

Verdict. 

See  Trial,  16,  li. 

Vice-Prindpal. 

Who  Is,  see  Master  and  Servant,  10. 

Villages. 

SeeJtrtinietpaZ  CorporationM. 

■    Voluntary  Payment. 

See  Pavment,  1,  8. 

Waiver. 

Of  defects,  see  Pleading,  23, 24. 
objections,  see  Appeal,  40. 

—  to  costs,  see  Coats,  17. 

——  to  jurisdiction,  see  EquUy,  M> 
past  damages,  injunction  against  railroad  com- 
pany, see  Eminent  Doma  In,  49. 
tight  to  claim  award,  see  Eminent  Domain, 

—  to  Jury  trial,  see  Jury,  6. 

WABEHOtrSEMEir. 

Liabilities — To  assignee   of  warehouse 
receipts. 

Laws  1858.  o.  S20,  as  amended  by  Laws  1866, 
e,  440,  (  1,  prohibits  a  warehouseman  from  issu- 
iDg  a  receipt  for  goods  not  actually  received. 
B^ion  6  provide.i  that  warehouse  receipts  may 
be  transferred  by  indorsement,  and  that  the  trans- 
feree sha^  be  taken  to  be  the  owner  of  the  goods 


speolfled  therein  so  far  aa  to  give  valtdltv  to  anj 
pledge,  Uen,  or  transfer  made  or  created  Dy  him; 
and  seietion  7  makes  a  warehouseman  violating 
the  aot  liable  in  damages  to  a  person  aggrieved. 
Held,  that  an  indorsee  for  value  of  warehouse 
receipts  purporting  to  be  for  Portland  cement 
might  recover  from  the  warehouseman  issuing 
the  same,  upon  proof  that  the  goo4s  were  not  in 
fact  Portland  oement.  7  N.  Y.  S.  449,  followed.— 
Dean  t.  Driggs,  (Sup.)  18  N.  Y.  &  67. 

Warrant. 

For  attachment,  requisites,  see  ./ittachment,  8,  4. 
Where  executed,  see  Criminal  Law,  1. 


See  Sole,  1-0. 


Warranty. 


WASTE. 


By  tenant— Treble  damages. 

In  an  action  by  a  lessor  against  his  tenant 
for  waste,  which  is  merely  the  result  of  neglect  to 
repair,  in  violation  of  the  covenants  of  the  lease, 
and  the  complaint  does  not  charge  any  voluntary 
or  tortious  acts  on  the  part  of  the  tenant,  treble 
damages  cannot  be  recovered.— Danziger  v.  Silber- 
than,  (Super.  N.  Y.)  18  N.  Y.  S.  860,  21  CivU  Proa 
B.288. 


See  Eauements. 


Ways* 


WHARVES. 

Use  of  pier  as  dumping  ground. 

1.  Laws  1875,  o.  249,  I  8,  prohibits  the  use  of 
piers  of  New  York  city,  theretofore  used  by  ves- 
sels engaged  in  foreign  commerce,  etc.,  asa  dump- 
ing ground.  Laws  1881,  a  367,  S  4.  authorizes  the 
designation  of  piers  for  the  use  of  the  commission- 
ers of  street  cleaning,  and  section  12  repeals  all 
acts  and  parts  of  acts  inconsistent  therewith. 
The  consolidation  act,  (Laws  1883,  c.  410,)  §§  700, 
728,  substantially  re-enacted  the  latter  act,  and  sec- 
tion 773  re-enacted  Laws  1879,  c.  249,  S  8,  in  a  mod- 
ified form,  and  prohibited  the  same  usia,  "except 
as  in  this  aot  otherwise  provided. "  Held,  that 
the  provisions  of  the  consolidation  act  permitted 
the  taking  of  designated  piers  by  the  department 
of  street  cleaning  for  dumping  purposes,  although 
such  use  was  prohibited  by  the  act  of  1876.  15 
N.  Y.  B.  393,  affirmed.— Hill  v.  aty  of  New  York, 
(Sup.)  18  N.  Y.  8.  399. 

2.  The  words  "heretofore  been  used,  "in  Laws 
1875,  o.  219,  as  amended  by  Laws  1S88,  c.  485,  and 
in  the  consolidation  act,  (Laws  1882,  c.  410,)  J  773, 
as  amended  by  Laws  18^9,  c.  509,  providing  that 
no  pier  of  the  city  of  New  York  which  has  "here- 
tofore been  used"  for  the  loading,  etc..  of  ves- 
sels engaged  in  foreign  commerce,  shall  be  used 
aa  adumpTng  ground,  do  not  apply  to  a  pier  which 
was  used  OS  a  dumping  ground  prior  to  the  amend- 
ments. 15  N.  Y.  8.  803,  affirmed.— Hill  v.  City  of 
New  York,  (Sup.)  18  N.  Y.  B.  399. 

8.  The  designation  of  the  east  portion  of  pier 
12,  East  river,  of  the  city  of  New  York,  for  the  use 
of  the  street-cleaning  department  of  said  city  as 
a  dumping  ground,  is  not  the  prevention  of  the 
free  use  of  such  pier,  within  the  meanin"  of  th» 
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asnaoUdailoii  sot,  (Laws  1882,  «.  410.)  |{  VW-nfii, 
proTldinr  that  tho  weat  half  of  Mttd  pier  aball  con- 
tinue to  De  set  apart  for  the  uae  of  eertaia  Tea- 
■els,  which  on  April  15, 1867,  occupied  berths  on 
such  side,  in  the  absence  of  proof  that  tke  west 
side  of  such  pier  was  ezcluaively  used  or  reqnired 
for  the  use  of  the  vessels  in  question.  16  N.  T.  8. 
893,  afflnned<-HiU  ▼.  City  of  New  York,  <Bup.) 
18  N.  Y.  8. 809. 

Widow. 

Bee,  also.  Dower. 

Allowance  to,  see  Executors  and  Adminigtratort, 
IS. 

"WTLIiS 

See,  also.  Charities:  Descent  and  DittrOvctUm; 

Executors  and  Adminlstratoi's. 
Testamentary  powers,  see  Powers,  9. 

Death  benefit  in  stock  exoliange — Bight 
to  bequeath. 

1.  The  constitution  of  the  New  York  Stock  Bx- 
change  provides  that  on  the  death  of  a  member  of 
the  ezchaQge  a  certain  sum  shall  be  paid,  out  of  a 
fund  provided  for  that  purpose,  to  certain  pre- 
scribed relatives  of  decedent,  "as  a  gratuity  from 
the  surviving  members  of  the  exchange,  free  from 
all  debts,  charges,  or  demands  whatever, "  and  that 
"nothing  herein  contained  shall  bo  construed  as 
constituting  any  estate  in  esse  which  can  be  mort- 
gaged or  pledged  for  the  payment  of  any  debts, 
but  it  shall  be  construed  as  the  solemn  agreement 
of  every  member  of  the  stock  exchange  to  make  a 
voluntary  gift  to  the  family  of  each  deceased  mem- 
ber, and  of  the  exchange  to  collect  and  pay  over  to 
such  family  the  said  voluntary  gift. "  Held,  that 
a  member  could  not,  by  will,  dispose  of  the  fund 
payable  on  his  death,  but  only  the  persons  design 
nated  by  the  constitution  are  entitled  thereto. — 
Webb  V.  Myers,  (Bup.)  18  N.  Y.  S.  711. 

Foreign  will — SufBoienoy  to  pass  real 

estate. 

2.  The  fact  that  a  will  Is  In  accordance  with 
the  laws  of  the  foreign  country  In  which  it  was 
executed  does  not  make  it  valid  to  pass  title  to 
land  in  New  York,  since  the  lex  lod  rel  slice  must 
govern  in  determining  its  validity. — Vogel  ▼.  Ijeh- 
ritter,  (Sup.)  18  H.  Y.  B.  923. 

Execution. 

8.  A  person  owning  land  in  New  York  execut- 
ed a  paper  in  a  foreign  country,  disponing  of  all  her 
property,  which  she  entitled  her  "last  will, "  and 
which  she  signed  in  the  presence  of  a  notary,  and 
inclosed  in  an  envelope,  which  she  sealed.  By  an 
indorsement  on  the  envelope  the  notary  and  two 
witnesses  certified  that  the  envelope  contained 
the  last  will  of  the  testatrix,  "according  to  her 
oral  declaration.  "  A  separate  instrument  was  then 
executed,  repeating  the  statement  contained  on 
the  envelope,  and  was  signed  by  the  testatrix  and 
the  witnesses,  and  by  the  notary,  and  was  sealed 
with  his  notarial  seal.  Held,  that  the  will  was  not 
valid  under  the  laws  of  New  York. — Vogel  T.  Leh- 
ritter,  (Sup.)  IS  N.  Y.  S.  928. 

Probate  and  contest. 

4.  Where  issues  of  fact  in  a  proceeding  for  the 
probate  of  a  will  are  sent  to  tho  court  of  common 
pleas  for' trial  by  jury,  (Code  Civil  Froo.  {  2583,) 


the  Judge  before  whom  uch  Issnea  are  tried  baa 
no  aqthortty  ta  isake  an  order  for  the  production 
of  wliuessea  under  section  2618,  which  providaa 
that  "any  party  who  contests  the  probate  of  a 
will  may,  by  notioe  flled  with  the  surrogate  at 
any  time  before  proofs  are  closed,  require  the  ex- 
amination ef  all  the  subscribing  witnooooa  to  • 
written  will,  or  of  any  other  witnesses  whose  toa- 
timony  the  surrogate  is  satisfied  may  be  mate- 
riaL  "—In  re  Patterson's  Will.  (Com.  H.  N.  Y.)  18 
N.  Y.  B.  367. 

6.  A  will,  after  disposing  of  testator's  entire 
estate,  recited  that  "whereas,  one  of  my  sons 
*  *  *  is  deceased,  and  there  Is  a  child  in  exist- 
ence which  is  claimed  to  be  bis,  now  it  is  my  will 
that  no  portion  of  my  estate,  real  or  personal, 
shall  go  or  belong  to  him. "  Held,  ttiat  such  clause 
should  be  expunged  in  probate  proceedings  as  libel- 
ous; the  legitimacy  of  the  child  referred  to  being 
fully  proven.— In  re  Bomar'a  Will,  (Burr.)  18  H.  Y. 
S.  21*:  —  V         / 

6.  A  paper  waa  propounded  as  the  will  of  • 
man  over  70  years  old,  who  was  a  paralytic  and 
unable  to  move  his  right  hand.  The  testimony  of 
a  woman  who  translated  his  gestures  to  the  ^ri  ve- 
ner,  and  of  others  present,  as  to  the  means  em- 
ployed to  elicit  his  intentions,  was  confused  and 
contradictory,  and  how  it  came  to  be  understood 
that  he  desired  to  make  a  will  did  not  appear. 
The  supposed  answers  to  questions  suggested  by 
his  pointing  to  a  church  were  Interpreted  to  mean 
that  he  wished  81,000  to  be  left  to  a  prleet,  one-half 
to  be  expended  in  masses  for  the  repose  of  his  soaL 
The  remainder  of  his  estate,  valued  at  over  SSO,- 
000.  was  given  to  his  wife,  with  the  exception  of 
trifling  sums  to  be  paid  his  grandchildren.  No  pro- 
vision was  made  for  his  two  sons  and  threedaugh- 
ters.  After  the  writing  had  been  prepared  it  waa 
read  to  decedent,  assented  to  in  the  same  manner 
as  the  several  provisions  had  been,  and  signed 
with  a  cross.  fie{<},  that  the  evidence  as  to  wheth- 
er the  paper  was  decedent's  will,  and  was  intelli- 
gently publisbed  and  declared  by  him  as  such,  was 
not  sufficiently  clear  and  satisfactory  to  warrant 
the  surrogate  in  admitting  it  to  probate,  and  a  ju- 
ry trial  would  be  ordered  pursuant  to  the  provis- 
ion of  Code  Civil  Proo.  i  2S88.— In  re  Uayuor'a 
Will,  (Sup.)  18  N.  Y.  8.  428. 

7.  The  refusal  of  the  surrogate  to  aend  tasaea 
in  a  probate  proceeding  to  the  common  pleas  for 
trial  is  within  the  discretion  of  the  surrogate,  and 
cannot  be  reviewed  by  the  supreme  court. — ^In  re 
Newcombe's  Will,  (Bop.)  18  N.  Y.  a  6481 

Construction. 

8.  A  wIU  authorized  the  executor.  In  his  dis- 
cretion, and  with  the  assent  of  the  testator's  wife, 
to  convey  certain  land  to  a  nephew  when  he  was 
25  years  old,  and  to  give  him  assistance  from  time 
to  time,  not  to  exceed  81,000,  up  to  his  twenty- 
seventh  year.  By  another  provision,  the  wife  was 
given,  during  her  life-time,  the  net  income  of  ail 
the  property.  The  wife,  however,  died  before 
the  testator,  and  the  nephew  was  for  many  years 
the  testator's  housetceeper  and  sole  companion. 
When  the  testator  died,  the  nephew  had  passed 
bis  twenty-seventh  year.  Held,  that  the  execu- 
tor was  entitled  to  act  under  the  provision  in 
favor  of  the  nephew  as  If  the  wife's  assent  had 
never  been  required,  and  the  fact  that  the  testa- 
tor permitted  this  provision  to  remain  in  the  will 
after  the  nephew  had  passed  the  age*  thenUo 
•peciflad,  showed  that  he  intended  him  to  have  tfaa 
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kenaflt  of  tt  fM»  from  sny  iettrlotlon  m  to  the 
time  whan  ha  ahonld  reoelre  It. —Kimball  y.  Chap- 
pal,  (Sup.)  18  N.  T.  a  80. 87  Abb.  N.  C.  4m. 

%  Whara  tha  intention  ot  a  teatator  as  to  the 
difpositlon  of  a  certain  sum  is  plainly  evinced  in 
tmambiguona  language,  evidence  is  inadmissibla 
to  show  a  different  intention.'— Bradhurat  t.  Field, 
(Sup.)  18  N.  Y.  8.  68& 

Cnoperatlve  provlsiona— Effect  on  other 
prorialons. 

10.  The  fact  that  the  provision  of  a  will,  relat- 
ing to  the  disposition  of  certain  personal  proper- 
ty, after  the  determination  of  a  life-estate,  proves 
to  be  inoperative,  does  not  affect  the  life-estate, 
or  the  other  provisions  of  the  will  relating  te  the 
disposition  of  real  property  and  the  balance  of  the 
personally.— Adams  v.  Borger,  (Sup.)  18  M.  Y.  S. 
S,  27  Abb.  N.  C.  «W. 

Bepngnant  provisions. 

11.  Where  a  will,  after  devising  certain  prop- 
erty to  the  testatrix's  two  sons,  and  certain  other 
property  in  trust  for  the  testatrix's  daughter  dur- 
ing life,  provides'that  none  of  the  said  property 
•hall  be  sold  nntil  10  years  after  the  testatrix's 
death,  the  latter  provision  is  void,  because  repug- 
nant to  the  former  disposition  of  the  property.— 
Adams  V.  Berger,  (Sup.)  18  N.  Y.  B.  &,  27  Abb. 
K.  C.  429. 

Desoription  of  devisees  and  legatees. 

12.  A  provision  that  the  residne  of  an  estate  Is 
te  be  divided  among  the  testator's  grand-neph- 
«Trs  and  grand-nieces  does  not  include  his  neph- 
ews and  meces,  altliough  accompanied  by  a  clause 
explaining  that  the  provision  Is  msde  so  that  each 
chilli  of  his  deceased  brothers  and  sisters  may  re- 
ceive equal  benefit.— Kimball  v.  ChappeL  (Sup.i 
18  N.  Y.  8.  80,  87  Abb.  N.  C.  487. 

13.  A  devise  te  the  heirs  at  law  of  M.  in  moh 
shares  as  they  would  take  if  H.  bad  inherited  the 
subject-matter  of  the  devise  and  died  intestate 
will  not  iuclude  the  widow  of  M.  Keteltas  v. 
Ketoltas,  72  N.  Y.  812,  foUowed.— Flalt  v.  Mickle, 
(Sup.)  18  N.  Y.  B.  408. 

Estate — Katare  of. 

14.  A  will  directed  that  the  "rents.  Interest,  and 
avails"  ot  a  certain  farm,  to  be  held  in  trust,  he 
paid  to  testator's  son,  C. ;  "that  if  C.  should  return 
home,  and  become  steady,  and  wish  to  ooonpy  said 
farm, "  the  tmatea  "may  convey  the  same  to  him. " 
No  other  dlqxMitlon  was  made  ot  tha  farm  in  the 
-wlU.  C.  occupied  and  controlled  the  farm  for  41 
years,  and  until  hia  death,  receiving  all  the  ranto 
and  proflis,  but  it  was  not  deeded  to  him  by  the 
trustee.  JEIetd,  that  it  was  testator's  intention 
that  C.  should  have  the  entire  benefit  ot  the  farm, 
and  that  on  his  death  it  should  go  to  his  wife  and 
children.— Whitney  v.  Whitney,  (Bup.)  18  N.  Y. 
S.8. 

1&  A  provision  by  which  real  property  Is  de- 
vised to  the  testatrix's  daughter  for  lUe,  with  re- 
malndar  to  the  children  of  the  daoghter  who  shall 
•urviva,  provided  thay  attain  tha  iffe  of  81  years, 
and  by  wUoh,  it  none  of  them  attain  that  age,  the 
estate  is  to  go  to  tha  other  grandchildren  of  the 
testatrix,  and,  if  there  are  no  grandchildren,  then 
to  her  own  sons,  Is  not  within  8  Rev.  St.  (0th  Kd.) 
pp.  1101, 1102,  H  16, 10,  forbidding  the  suspension 
of  the  power  ot  alieoation  tor  more  than  two  Uvea 
In  being  at  the  oiaation  ot  the  estate,  but  within 
tha  exoaptlon  therein  manUonad,  which  provides 
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tnat  a  eondagent  remainoer  tatty  be  created  on  a 
prior  remainder,  to  take  effect  in  the  event  that 
the  persons  to  whom  the  first  remainder  U  lim- 
ited shall  die  under  the  age  of  21  years,  or  upon 
any  other  contingency  by  which  the  estate  of 
•uch  persons  may  be  determined  before  thcv  Rt- 
tain  fuU  age.  Ward  v.  Ward,  11  N.  E.  878.  103  N. 
Y.  68,  dlsUDguished. — ^Adams  v.  Berger,  (Sup.)  18 
N.  Y.  &  88,  87  Abb.  N.  C.  420. 

16.  A  bequest  ot  personal  property  to  testa, 
trfz's  daughter  for  life,  with  remainder  to  the 
children  of  the  daughter  who  shall  survive,  pro- 
vided they  attain  the  age  ot  81  years,  and  by 
which,  it  none  of  them  attain  that  age,  the  estate 
is  to  go  to  the  other  grandohildren  of  the  testa- 
trix, and,  if  there  are  no  grandchildren,  then  to 
her  own  sons,  is  void  under  8  Rev.  St.  (ttth  Ed.)  p. 
1167,  S  1,  which  provides  that  the  suspension  of 
tha  power  ot  absolute  owmrship  over  personal 
property  shall  not  exceed  the  lives  of  two  persons 
in  Ming  at  the  decease  of  the  testatrix.- Adams 
V.  Berger,  (Sup.)  18  K.  Y.  8. 88, 87  Abb.  N.  0. 429. 

Trusts. 

17.  Testatrix,  after  disposing  of  certain  person- 
alty, bequeathed  to  her  executors  the  remainder 
of  ner  personal  property  for  the  purpose  of  paying 
debto,  etc,  "and  to  fulfill  the  trusta  contained 
herein. "  She  next  devised  to  H.  and  C.,  "as  ten- 
ante  in  common,  share  and  share  alikCj"  certain 
land,  and  by  a  subsequent  clause  named  H.  and  A. 
as  executors,  and  gave  them  "power  to  sell  and 
convey,  mortgage  or  lease,  said  real  estate,  at  their 
option,  for  the  best  Intereste"  ot  the  estate. 
"Whenever  a  sale  and  oonveyanoa  sh^  be  made 
of  said  premises, "  A.  was  to  be  paid  tSOO  out  of  the 
proceeds,  and  H.  and  C.  were  to  receive  the  resi- 
dne, "share  and  share  alike;  also  all  personal  prop- 
erty not  herein  bequeathed. "  Then  followed  this 
provision:  "This  restriction  and  direction  I  do 
wish  observed  as  to  C.'s  portion;  that  is,  that  it 
be  safely  Invested  tor  her  by  my  executors,  and 
paid  to  or  for  her,  as  to  interest,  when  collected, 
from  year  to  year,  and  the  principal  paid  in  in- 
stallments, as  they  shall  deem  proper  and  for  her 
best  intereata."  The  execntora  were  constitated 
trustees  as  to  her"  share  ot  snob  proceeds."  Held, 
that  C.  took  an  nndivided  one  half  ot  tha  real  ea- 
tate  in  tee  simple,  with  the  right  to  tha  ranto  and 
possession,  subject  to  the  power  of  sale  given  tha 
executors;  that,  upon  the  exercise  of  said  power, 
her  share  ot  tha  proceeds  was  to  be  held  ny  tha 
executors  in  tmat,  to  pay  her  the  interest  there- 
on, and  snch  portion  ot  tha  proceeds  as,  in  their 
judgment,  she  may  need;  and  that  the  proceeds  ot 
the  personalty  bequeathed  to  her  were  also  to  ba 
held  upon  a  like  trust.— lAthrop  v.  lAthrop,  (Sup.) 
IS  S.  Y.  8.  661.. 

^—  Iilfe  estate. 

18.  Testator  devised  "unto  my  beloved  wife,  U., 
all  my  estate  owned  by  me  of  every  name  and  de- 
scription, also  all  my  personal  property  of  overr 
kind  and  nature,  •  *  •  to  have  and  to  hold, 
with  fuU  power  to  collect  all  rents  and  Income 
from  the  same,  she  to  keep  In  repair  and  to  pay 
all  taxes  and  insurance  on  the  same,  with  full 
power  to  sell  any  or  all  such  real  estate,  with  the 
consent  of  my  executor,  should  it  be  thought  bovt 
for  tha  estate.  Should  she  marry  again,  then  her 
right  of  dower  only  in  my  estate.  *  *  *  I  also 
give  her  discretionary  power  to  give  such  sums 
ot  money  to  any,  as  she  may  think  proper,  of  my 
ralativea. "    HcU,  that  tha  wife  took  only  a  life 


Digitized  by 


Google 


10^ 


IBDEX. 


estate  In  the  real  and  personal  propertr  OevlMd.— 
In  re  McClure's  Estate,  (Sup.)  18  N.  Y.  a  aO& 

Estate— Duration. 

19.  A  will  contained  the  foUowincr  clanse:  "I 

gTe  and  bequeath  unto  the  Second  Congregational 
>ciet]r  of  OoTentry  the  sum  of  $700,  tne  same  to 
be  loaned  on  bond  and  mortgage,  and  to  kept  bj 
my  executors ;  and  the  interests  arising  therefrom 
to  be  appropriated  yearly  to  pay  for  thepreaeb- 
Ing  of  the  gospel  In  said  Congregational  Cnurch." 
Held,  that  the  words  of  gift  vested  the  legacy  in 
the  legatee,  and  the  subsequent  words  of  limitation 
did  not  affect  it— In  re  Porter's  Estate,  (Sup.)  18 
N.  T.  a  830;  In  re  Williams,  Id.;  In  i»  Second 
Congregational  Society,  Id. 

Lapsed  legaoles. 

ao.  A  legacy  to  a  certain  person  and  "his  heirs" 
lapses  by  the  death  of  such  a  person  before  the 
testator;  "his  heirs"  being  words  of  limitation 
and  not  of  substitution. —  Kimball  T.  Cbiqnwl, 
(Sup.)  18  N.  Y.  S.  80,  27  Abb.  N.  C.  <S7. 
Bights  of  residuary  legatee. 

81.  A  lapsed  legacy  passes  by  a  general  resid- 
uary clause.— Kimball  v.  ChappeL  (Sup.)  18  N.  Y. 
a  30.  87  Abb.  N.  C.  487. 

83.  After  certain  bequests  and  deyises,  one  of 
which  was  void,  testator  continued :  "All  the  rest 
and  residue  of  my  estate,  remaining  after  the  pay- 
ment of  all  the  legacies  and  bequests  hereinbefore 
specified  or  contained,  I  give  and  bequeath  to  C. " 
Hclil,  that  C  took  as  general,  and  not  as  special, 
residuary  legatee,  and  as  such  was  entitled  to  the 
lapsed  legacy.— HuUa  v.  Squires,  (Sup.)  18  N.  Y. 
a  809. 

28.  The  character  of  snob  bequest  and  devise  to 
C.  as  a  general  residuary  provision  was  not  af- 
fected by  the  use  of  the  language,  "after  the  pay- 
ment of  all  the  legaoiea,  devises,  and  bequests 
hereinbefore  specified, "  nor  bv  other  bequests  of 
specific  sums  In  prior  dauses  of  the  will,  to  be  paid 
out  of  the  "residue"  of  the  estate.— Hulln  v. 
Squires,  (Sup.)  18  N.  Y.  S.  809. 

Bights  of  devisees  and  legatees. 

24.  When  a  will  gives  a  sum  of  money,  after 
the  payment  of  testator's  debts,  to  the  executor, 
in  trust  to  invest  the  same  in  a  certain  class  of  se- 
curities and  pay  the  income  over  to  the  benefici- 
ary for  life,  the  bentf  clary  is  entitled  to  the  in- 
come derived  from  the  fund  from  the  date  of  testa- 
tor's death,  and  not  merely  from  the  expiration  of 
one  year  after  the  issuance  of  letters  on  the  estate. 
Cooke  V.  Meeker^W  N.  Y.  16,  and  Powers  v.  Pow- 
ers, (Sup.)  1  N.  Y.  a  886,  followed.— In  re  Stan- 
field's  EsUte,  (Sup.)  18  N.  Y.  a  918. 

25.  Where  a  certain  amount  of  .an  estate  con- 
sisting 0'^  personalty  is  directed  by  the  will  to  be 
invested  »y  the  executor,  and  the  income  to  be 
paid  over  to  beneficiaries  named,  and  after  the 
death  of  the  testator,  and  before  the  fund  is  par- 
ticularly set  apart  and  invested,  the  estate  does 
not  earn  the  full  legal  rate  of  interest,  it  is  within 
the  discretion  of  the  surrogate  to  allow  the  bene- 
ficiaries such  rate  of  interest  as  he  may  deem 
proper,  having  reference  to  the  total  amount  of 
income  earned  by  the  estate,  and  the  appraised 
value  of  the  estate.— In  re  Stonfield's  Estate, 
(Sup.)  18  N.Y.  8.913. 

Actions  to  oonstme. 

26.  Code  Civil  Proc  %  1888,  which  provldee  that 
"tba  validiif.  construcUon.  or  etfeot,  under  the 


laws  of  the  state,  of  •  teatamentaiy  disposition  of 
real  property  situated  within  the  stat&  or  of  an 
Interest  In  such  property,  which  would  descend  to 
the  heirs  of  an  intestate,  may  be  determined,  in  an 
action  brought  for  that  parpose,  in  like  manner 
as  the  ▼alidlty  of  •  deed  purporting  to  convey 
land  may  be  determined, "  does  not  authorise  sncb 
an  action  merely  to  test  the  legal  tiUe  to  land,  bat 
the  action  can  be  maintained  only  when  a  trust 
nnder  the  will  is  involved,  by  virtue  of  which  equity 
acquires  iurisdiction.  —  Whitney  t.  WUtnoy, 
(Sup.)  18  K.  Y.  S.  8. 

37.  Testatrix,  who  hod  been  In  possession  of 
land  belonging  to  her  Infant  imbecile  son  by  de- 
scent from  his  deceased  father,  directed  her  exeo- 
ntor  to  pay  to  her  son,  out  of  her  personal  or  real 
estate,  or  both,  as  her  executor  should  elect,  what- 
ever sum,  if  any,  she  might  be  liable  for  on  ao- 
count  of  her  occupation  of  the  land.  She  appointed 
two  persons  to  take  charge  of  her  son,  and  direct- 
ed her  executor  to  pay  them  from  her  estate,  real 
and  personal,  and  from  the  rents  and  profits  ijiere- 
of,  such  sums  as  might  be  necessary  for  the  son's 
maintenance.  After  the  death  of  tlie  son  there 
was  a  controversy  between  his  maternal  and  pa- 
ternal heirs  as  to  whether  the  provision  of  his 
mother's  will  in  regard  to  renting  her  land  was 
valid,  and  as  to  whether  the  rents  received  by  the 
executor  were  real  or  personal  estate.  There  was 
also  a  controversy  as  to  whether  an  annuity  given 
by  testatrix  was  a  lien  on  her  estate.  Held,  that 
the  executor  could  maintain  an  action  in  the  sn- 
preme  court  to  construe  the  will  and  for  a  settle- 
ment of  his  accounts.— Douglas  v.  Yost,  (Sup.)  IS 
N.  Y.  B.  880. 

Jurisdiotion. 

98.  The  surrogate's  court  has  no  Jurisdiction  to 
construe  a  will  on  petition  for  letters  of  adminis- 
tration with  the  will  annexed.— In  re  Smith's  £s- 
tate,  (Surr.)  18  ».  Y.  S.  174. 


WITNESS. 

See,  also,  Deposition;  Evidence. 

FriTlleged  commtinications  —  Husband 
and  wife. 
1.  Under  Code  Civil  Proa  1 881,  which  provides 
that  "a  husband  or  wife  is  not  competent  to  testify 
against  the  other  npou  Uie  trial  of  an  action  •  *  * 
founded  upon  an  allegation  of  adultery,  except  to 
prove  the  marriage,  or  disprove  the  allegation  of 
adultery, "  a  wife  who  is  plaintiff  In  an  action  for 
divorce  on  the  ground  of  adultery  is  inoompetent 
to  testify  to  the  jurisdictional  facts  required  by 
section  17S6,  namely,  the  venue  of  the  offense  and 
the  residence  of  the  parties.— Dickinson  t.  Dick- 
inson, (Sup.)  18  N.  Y.  a  483. 

Attorney  and  client. 

8.  Under  Code  Civil  Proa,  whioh  provides  (se». 
tlon  88S)  that  an  attorney  shall  not  be  allowed  to 
disclose  a  communication  made  by  his  dient  to  him 
in  the  course  of  his  professional  employment,  un- 
less (section  836)  the  privilege  £>  "expressly 
waived  "  by  the  client,  a  testator,  by  proonnng  th« 
attorney  who  draws  his  will  to  be  a  snbsorioing 
witness  thereof,  waives  the  privilege  as  to  com- 
munications relative  to  a  disinherited  son,  though 
decedent  expressly  requests  that  they  be  regarded 
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M  confldential.— In  le  l.iimb's  ^VUI,  (Snrr.)  18  N. 
T.  S.  178,  21  avU  Proc.  R.  324. 

8.  Codo  ClTil  Proa  %  8SS,  making  oominnnlca- 
tion»  between  attorney  and  client  pnvlleged,  does 
not  apply  in  an  aoUon  between  two  persons  who 
went  to  an  attorney  together,  and  were  equally 
interested  in  the  subjects  discussed  in  the  pres- 
ence of  the  attorney,  and  in  the  adrioe  which 
was  given.  Eurlburt  ▼.  Hurlbnrt,  28  N.  E.  051. 
128  N.  Y.  490,  followed.— Hard  v.  Ashley,  (Sup.) 
18  K.  7.  B.  413. 

4.  An  attorney  cannot  raise  the  objection  that 
certain  communications  to  him  were  privileged, 
where  the  person  making  them  has  disclaimed  the 
existence  of  the  relation  of  attorney  and  client  be- 
tween himself  and  the  witness.— In  re  Mellen, 
(Sup.)  18  N.  T.  &  51S. 

6.  Communication*  from  third  persons,  to 
whom  an  attorney  has  bean  referred  by  his  client, 
ate  not  privileged,  under  Code  Civil  Proa  |  885, 
which  provides  that  "an  attorney  or  counselor  at 
law  shall  not  be  allowed  to  disclose  a  communica- 
tion made  by  his  client  to  him,  "eta— In  re  Jfellen. 
(Sup.)  18  N.  Y.  a  615. 

TransaotlonB  with  decedents. 

e.  Under  Code  CHvU  Proa  t  839,  excluding  as 
Incompetent  the  testimony  of  a  party  to  an  action 
concerning  declarations  and  transactions  occur- 
ring between  such  party  and  a  deceased  person, 
aa  againat  the  personal  representatives  of  dece- 
dent, the  testimony  of  two  of  the  defendants  In  an 
action,  in  respect  to  each  overbearing  declara- 
tions made  to  the  other  by  plaintifl's  intestate, 
was  properlv  exoinded,  where  it  appeared  that 
the  declarations  of  decedent  not  only  concerned 
the  joint  rights  of  suoh  defendants,  but  were 
made  to  them  when  together.^Hard  ▼.  Ashley, 
(Snp.)18N.y.  S.418. 

7.  Where  a  disinterested  person  has  given  his 
version  of  a  transacUon  between  a  deceased  per- 
son and  a  party  to  the  action,  the  bar  raised  by 
section  82B  is  not  removed  so  as  to  permit  the 
party  interested  in  the  action  to  give  nis  version 
of  the  same  transaction.- Hard  t.  Ashley,  (Sup.) 
18  N.  T.  a  418. 

&  Under  Ck>de  G.vU  Froo.  {  889,  in  an  action 
for  the  possession  of  land,  where  defendant 
claimed  title  under  a  parol  agreement  with  his  de- 
ceased father,  who  was  plalDtltT's  grantor,  it  was 
error  for  defendant's  wue  to  testily  to  a  oonver- 
aation  between  decedent  and  defendant  in  relation 
to  the  transfer  of  the  property.— Hoffman  v.  Hoff- 
man, (Sup.)  18  N.  Y.  8.  887. 

0.  In  an  action  to  recover  $80,000,  to  be  paid  to 
plaintiff  out  of  the  proceeds  of  sale  of  a  certain 
ship,  plaintiff  alleged  that  defendants*  testator 
promised  to  notify  plaintiff  of  the  side,  and  pay 
the  tSO.OOO  within  10  days  after  the  notiflcation. 
Held,  that  testimony  by  plaintiff  that  be  had  never 
beard  of  the  sale  of  the  vessel  from  any  source  un- 
til 1887  was  equivalent  to  permitting  him  to  testify 
that  he  had  never  received  any  such  notiflcation 
from  defendants' testator  during  bis  life-time,  and 
therefore  within  Code  Civil  Proa  |  829.- HaU  v. 
Boberts,  (Sup.)  18  N.  T.  a  480. 

Examination. 

10.  Where  •  witness  was  asked  to  state  the 
proper  treatment  of  a  "Colles  fracture, "  including 
the  subject  of  splints,  and  he  replies  that  there  are 
several  different  theories  and  methods  of  practice 
In  regard  to  tttis  fracture,  and  that,  if  ha  was  told 


whldi  method  waa  Intended,  Iw  would  state  fli« 
proper  treatment,  the  answer  waa  properlv  strick 
en  out  as  not  responsive  to  the  queation.— Unk  ▼. 
Sheldon,  (SupO  18  N.  Y.  8. 816. 

11.  PialntilPs  witness  testifled  In  ehief  that 
plaintilTs  building  was  now  worth  from  t60,000  to 
|SS,000,  and  on  oross-examlnaUon  that  185,000 
damages  had  been  done  it  by  the  erection  of  de- 
fendants' road.  On  redirect  examination,  the 
witness  was  asked  how  much  he  allowed  for  dam- 
ages from  the  road,  to  which  he  answered  that  the 
property  would  aul  for  $100,000  if  the  road  waa 
not  there.  Held,  that  the  court  properly  nf  naad 
to  strike  out  the  answer  as  irresnoosive  and  as 
relating  to  new  matter. — Bisohoff  v.  New  York  SL 
£.  Ca.  (Super.  N.  Y.)  18  N.  Y.  a  866. 

Cross-examination. 

18.  In  an  action  to  recover  damages  for  an  as- 
sault. It  is  bnproper  to  ask  defendant,  on  cross-ex- 
amination, "How  many  rowa  have  you  had  within 
five  or  six  yearsi »— Depan  t.  Wallace,  (Sup.)  18  N. 
Y.  a874. 

Credibility. 

18.  A  witness  may  testify  that  from  his  pei> 
sonal  knowledge  of  another  he  would  believe  him 
under  oatb,  though  he  knows  nothing  of  the  repu- 
tation of  such  person  among  others  for  truth  and 
veracity.— National  Bank  t.  Borivsn,  (Sup.)  18  K. 
Y.  a  877. 

Impeachment. 

14.  On  the  trial  of  an  action  by  one  sister  against 
another,  administratrix  of  their  deceased  mother, 
to  recover  decedent's  board,  a  third  alster,  wit- 
ness for  plalntifC,  waa  asked  If  she  had  not  ad- 
vised plaintiff  "to  bring  this  suit,  even  If  it  waa 
necessary  to  swallow  up  the  whole  estate  in  litiga- 
tion, "  to  which  witness  replied  in  the  negative. 
Held,  that  the  evldenoe  sought  to  be  elioited  by 
such  question  went  to  the  particular  credit  of  the 
witness  in  that  action,  evincing  hostiUly  to  de- 
fendant, and  not  to  her  general  reputation  for  v^ 
racity,  and  therofore  that  defendant  waa  not  bound 
by  her  answer,  and  that  the  court  erred  in  exclud- 
ing evidence  offered  by  defendant  to  contradict  the 
witness.— Bffray  ▼.  Masson,  (Com.  PL  N.  Y.)  18  N. 
Y.  S.  853. 

15.  On  the  question  whether  or  not  the  signing 
of  the  name  of  one  partner  by  the  other  to  an  aa- 
slgnment  of  firm  property  was  authorised  by  the 
non-signing  partner,  a  witness  having  testifled 
that  such  partner  had  denied  authorizing  the  use 
of  his  name,  and  that  want  of  authority  waa  admit- 
ted by  the  other  partner,  who  was  present,  the 
court  erred  in  rofuslng  to  allow  the  witness,  on 
cross-examination,  to  say  whether  or  not  his  legal 
advice  had  been  asked,  at  tbe  time  specifled  by  the 
partners,  as  to  whether  a  second  assignment  by 
them  was  not  illegal  because  of  the  existence  of 
the  first,  and  whether  he  had  not  answered  afBrm- 
atlvely ;  the  object  of  such  answers  being  to  Im- 
peach the  testimony  in  chief  of  the  witness.— Ni^ 
tional  Bank  t.  Soriven,  (Sup.)  IS  N.  Y.  a  877. 

10.  In  an  sotlon  against  an  elevated  railroad  te 
recover  damages  for  injuries  to  property,  plaintiff 
was  called  as  a  wltneas  on  his  own  behaat.  De- 
fendant then  called  a  fonner  tenant  of  plaintiff, 
who  testifled  that  he  bad  never  complained  to 
plaintiff  about  the  dust  and  dnders  of  the  road. 
Plaintiff  was  then  recalled,  and  rolated  converse 
tlons  of  the  tenant  complaining  of  the  serious  in- 
jury to  his  stock  of  goods  from  dust  and  oindoia. 
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fl«id,  that  moh  ooBTonktioiia  wars  sot  IkMnw,  I 
bat  orlglnml,  evldenoe  for  the  pnrpoaa  of  ImpMeiH  I 
tng  the  teoMit— Barrett  t.  Jlanhattaa  Bj.  Co^ 
(Sup.)  18  N.  T.  B.  71. 

17.  m  an  aotioa  on  •  note  an  objeotlon  to  the 
qneatlon,  "Were  yon  ever  arrestedf "  propounded 
to  a  witness,  was  properly  snstalneo,  sinoe  the 
mere  fact  of  an  arrest  could  not  lessen  his  ered> 
ibiUty.— y.  tioewer's  Oambrinus  Brewery  Co.  t. 
Bachman,  (Com.  PL  H.  Y.)  18  N.  Y.  S.  US. 

18.  The  general  manager  of  a  corporation,  who 
porchases  goods  for  it  in  the  oonrse  of  his  man- 
agement of  ita  affairs,  is  so  far  identified  with  it 
in  interest  that  his  testimony  that  the  goods  were 
not  as  warranted  may  be  rejeoted  as  testimony  of 
an  interested  witness,  though  wholly  uncontra. 
dieted.— A.  B.  Cleveland  Ca  ▼.  A.  O.  NelUa  Co., 
(Com.  PL  N.  Y.)  18  N.  Y.  S.  448. 

19.  In  an  action  against  an  elOTated  railroad 
company  to  recover  damages  for  personal  Injuries, 
the  jary  hare  the  right  to  reject  plaintiffs  testi- 
mony because  of  interest.— lieeteer  t.  Uanbattan 
By.  Oou,  (Sup.)  18  H.  T.  a  ML 


WRITS. 

Bee,  also,  .^mit;  AttaOiment;  SxeaMan:  I»- 

function;  iiepl«vin. 
Berrioe  of  attachment,  see  A1ta6himen.t,  11. 
of  noUoe  of  trial,  see  PraaUee  in  Otott  Cata, 

7,8. 
of  process  on  eleoUon  day,  see  ElMUan*  amd 

Voters,  6. 

right  of  offloer  to  use  force,  see  TYesvu*- 

Want  of  affidavit  of  servioe,  effect  on  Judgmentt 

toe  Judgment,  i. 

Time  of  retam — Objeotions. 

The  provision  of  Code  Civil  Froo.  |  S897, 
that  in  actions  before  a  justice  of  the  peace  the 
summons  must  be  returnable  at  a  time  therein 
apecifled,  not  leas  than  6  nor  more  than  19  days 
after  the  date  when  issued,  is  not  Jnriadlotional, 
and  a  defendant,  in  order  to  avail  himself  of  any 
Irregalarity  of  snoh  kind,  must  appear  before  th« 
jastloe  and  there  nuUte  objection.  —  UndsMr  r« 
Taaal^y,  (Bap.)  18  H.  Y.  &  817. 
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